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Young,  Hon.  C.  W.  Bill,  a  U.S.  Representive  in  Congress  from  the 
State  of  Florida-.  46 

Young,  Hon.  John,  a  U.S.  Representative  in  Congress  from  the  State 
of  Texas   359 

Youn  Mitchell,  M.D.,  national  president,  Uaified  Concerned  Citizens 
of  America,  accompanied  M^.  Lee  Miller,  attorney.  Citizens  against 

Forced  Busing,  (Columbus,  Ga    334 

Statements  and  communications : 

Achor,  Mrs.  Robert  F.,  Clifton,  Va.,  letter  to  Chairman  Emanuel 
CeUer  Feb.  3,  1972   142 

AFL-ClO  Executive  Council  on  School  Busing,  Bal  Harbour,  Fla   151 

American  Association  of  University  Women,  letter  to  Chairman 
Emanuel  Celler,  March  29,  1972,  signed  by  Mrs.  Sherman  Ross, 
legislative  program  chairman,  and  Dr.  Janice  May,  member,  legis- 
lative pro-am  committee  „   1279 

American  Baptist  Board  of  Education  and  Publication  and  Home' 
Mission  Societies  __   975 

American  Civil  Liberties  Union,  Legal  Memorandum  on  Student 
Transportation  Moratorium  Act  and  Equal  Educational  Opportu- 
nities Act-   1333 

American  Jewish  Committee,  board  of  governors,  resolution  of   1278 

Anderson:  Frank  P.,  Jr.  M.D.,  Augusta,  Ga   597 

Askew,  Hon.  Reubin.  Governor,  State  of  Florida,  article  in  the 
Washington  Post,  February  29,  1972   158 

Association  of  the  Bar  of  the  City  of  New  York — 

Committee  on  Federal  Legislation  Report  on  the  ''Anti-Busing'' 

or  Pupil  Assignment  Amendment   128I 

Committee  on  Federal  Legislation  and  Committee  on  Civil  Rights 
Reports  on  The  Administration's  "Anti- Busing"  proposal- .  1787 

Bard  well,  Prof.  George  E.,  University  of  Denver,  Colo.,  and  11  co- 
signers, telegram  to  Hon.  James  D.  McKevitt  (R.  Colo.)   745 

Baring,  Hon.  Walter  S.,  a  U.S.  Representative  in  Congress  from 

the  State  of  Nevada  ^   741 

Belcher,  Hon.  Page,  a  U.S.  Representative  in  Congress  from  the  State 
of  Oklahoma   ^   577 

Bemis,  Judson,  Minneapolis,  Minn.,  letter  to  Chairman  Emanuel 
Celler,  March  7,  1972   974 

Benson,  Mrs.  Bruce  B.,  president,  the  League  of  Women  Voters  of  the 
United  States,  letter  to  Chairman  Emanuel  Celler,  March  30,  1972.  1289 

Blanton,  Hon.  Jack,  member,  Texas  House  of  Representatives,  letter 

to  Hon.  Olin  Tcaguc  (D.,  Texas),  March  7,  1972   1073 

Boyle,  Hon.  John  F.,  Jr.,  member,  Texas  House  of  Representatives, 
letter  to  Hon.  Olin  Teague  (D.,  Texas)   744 
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Braecklein,  Hon.  William  0.,  Member,  Texas  House  of  Representa-  P«i« 

tives,  letter  to  Hon.  Olin  Teague  (D.,  Texas)   743 

Brandt,  Mrs.  Evelyn,  American  Association  of  University  Women, 

Pasadena  branch,  letter  to  Chairman  Emanuol  Celler,  Apr.  13. 

1972  A-.--....  1359 

Bray,  Hon.  William  G.,  a  U.S.  Representative  in  Congress  from  the 

State  of  Indiana..    1252 

Broomfield,  Hon.  William  S.,  a  U.S.  Representative  in  "CongreM'fro'm 

'  the  State  of  Mi  chigan.  _   1^29 

Brown,  J.  R.  (Joe),  Sr.,  chainnan,  Americans ' Ckmoera 

Today,  Greensboro,  N.C.,  letter  to  Chainnan  Emanuel  Celler. 

Jan.  19,  1972  142 

Brown,  Dr.  Nathan,  director  of  the  Ethicsl  Culture  Schools  in' New 

York  City,  on  behalf  of  the  American  Ethical  Union,  the  American 

Humanist  Association,  and  the  Unitarian  Universalist  Association.     1 749 
Burke,  Hon.  J.  Herbert,  a  U.S.  Representative  in  Congress  from  the 

State  of  Florida   155(» 

Catholic  Interracial  Council  of  Detroit,  Mrs.  Marie  Otesti,  p'r^ident, 

letter  (enclosing  petition)  to  Chairman  Emanuel  Celler,  May  10, 

1972   1699 

Church  in  Society  and  Christian  Education  of  the  Christiwi  Church 

(Disciples  of  Christ)   1286 

Citizens  Council  on  Human  Relations,  Inc.,  statemVnVof  Nonnan 

Ooldfarb,  Buffalo,  N.Y   1394 

Concerned  Citizens  of  Harrisburg,  Pa.   (affiliated  ^th "Unified 

Concerned  Citizens  of  America)   1599 

Copeland,  Mrs.  Kay,  Citizens  for  Neighborhood  Schoofo  of  Daiias'"'  979 

CouncU  of  Chief  State  School  Officers   977 

Davis,  Hon.  John  W.,  a  U.S.  Representative  in  Congress  from' the 

State  of  Georgia   126O 

Davis,  R.  Lee,  Nashville,  Tenn.,  letter  to  Chairman'Emanuel"CelleV, 

March  8,  1972   '  gyg 

Derwinski,  Hon  .  Edward  J.,  a  U.S.  RepreseiitatYvVin"  C^ngr^Yrom 

the  State  of  Illinois  _  134 

Dickinson,  Hon.  William  L.,  a  U.S.  RepreseiitativVin"  Con 

the  State  of  Alabama   gyQ 

E(klman,  Marian  Wright,  director.  Harvard"  Center  for 

Education,  and  partner,  Washington  research  project   1751 

Edwards,  Hon.  Jack,  a  U.S.  Representative  in  Congress  from  the 

State  of  Alabama   1075 

Fair,  Jean,  president.  National  Council  for  "Social  "Studies"  (NEA)' 

letter  to  Chairman  Emanuel  Celler,  March  10,  1972   981 

Fountain,  Hon.  L.  H.,  a  U.S.  Representative  in  Congress  from"the 

State  of  North  Carolina  °   13g 

Frey,  Hon.  Louis,  Jr.,  a  U.S.  Represe'nta"t]vri"n" "Congi^MS Y 

State  of  lionda   gyi 

FiJton,  Hon.  Richard  H.,  a  tj.S.  Represen"tati"vVi"n  Congress^ 

Stete  of  Tennessee   269 

Fuoua.  Hon.  Don,  a  U.S.  Representative  in  Congress  from Yhe"  State 

of  Jilonda.   1^^ 

Gavin,  James  A.,  legislative  director,"  Natio"nar  FiB'dVrati"o"n  "of" 
pendent  Business   1340 

Gibbons,  Hon.  Sam,  a  U.S.  Representat"ive"in"cb"n"fi^rfrom"th^ 
State  of  Florida   lQy3 

Godwin,  Hon.  Mills  E.,  Jr^  former  Governor'of"  Virgi"n"ia,"  for'h"i"mseif 
and  on  behalf  of  the  U.S.  Citizens  for  Neighborhood  Schools, 
Chesterfield  County,  Va   1740 

Guest,  Mrs.  Jeannette,  Citizens  for  Neigh borh'oo'd  "s'ch"ooi8'  of  "Daflas" '  980 

Halpem,  Hon.  Scvmour,  a  U.S.  Representative  in  Congress  from  the 
State  of  New  York   372 

Harding,  Larry  M.,  assistant  vice  president,  Jeffereon"  Standard 
Broadc^ting  Co.,  Charlotte,  N.C.,  letter  to  Chairman  Emanu?l 
v>eller,  l?CD.  8,  1972  ^   14g 

Harris,  Hon.  0.  H.  "Ike",  member,  Texas 's"t"ate" Senate,"  letter"  to 
Hon.  Olin  Teague  (D.,  Tex.),  Feb.  28,  1972  743 

Hawn,  Hon.  Joe,  member,  Texas  House  of  Representatives   271 
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Health,  Education^  and  Welfare  Department,  pupil  transportation  PAffc 

and  school  segregation  data   748,  1640 

Hobart,  Thomas,  president,  New  York  State  Teachers  Association 1270 
Hogau,  Ermon  O.,  Ph.  D.,  education  director.  Community  Develop- 
ment, National  Urban  League   1558 

Hogan,  Hon.  Lawrence  J.,  a  U.S.  Representative  in  Congress  from 

the  State  of  Maryland   1259 

Holden,  Mrs.  Doris  M.,  chairman.  Advisory  Busing  Complaint  Com- 
mittee, Dallas  County  Commissioners,  letter  to  Chairman  Emanuel 

Celler,  Feb.  19,  1972   152 

HoUoman,  Charles  R.,  Esa.,  vice  chairman,  the  Free  Assembly  of 

East  and  South  Raleigh,  N.C   1264 

Jeffrey,  Charles  Jr.,  editor,  Oklahoma  Eagle,  Tulsa,  lett*jr  to  Chair- 
man Emanuel  Celler,  March  16,  1972   1364 

Jenkins,  Casey,  Concerned  Parents  Association,  Nashville,  Tenn   156 

Jennings,  Paul,  president.  International  Union  of  Electrical,  Radio  & 

Machine  Workers,  letter  to  Members  of  Congress,  Apr.  13,  1972..  1360 
Justice  Department  attorneys  in  Civil  Rights  Division,  letter  to 

Chairman  Emanuel  Celler,  April  24,  1972   1291 

Katy  Independent  School  District,  Board  of  Education,  Katy,  Tex., 

resolution  of   1261 

Kemp,  Hon.  Jack  F.,  a  U.S.  Representative  in  Congress  from  the 

State  of  New  York   1744 

Law  school  faculty  letter  in  opposition  to  Student  Transportation 
Moratorium  Act  (H.R.  13916)  signed  by  faculty  members  of  the 
following  law  schools: 

Columbia  University  School  of  Law  (28  signatures),  App.  A   1933 

Emory  University  School  of  Law  (10  signatures),  App.  A   1934 

George  Washington  University,  National  Law  Center  (13  signa- 
tures), App.  A   1935 

Law  School  of  Harvard  University  (35  signatures),  App.  A   1938 

New  York  University  School  of  liw  (28  signatures)  App.  A   1939 

University  of  Pennsylvania  Law  School  (15  signatures)   1198 

League  of  Women  Voters  of  Jefferson  Parish,  La   1079 

League  of  Women  Voters  of  Michigan   1O8O 

League  of  Women  Voters,  New  Cast!e,  Pa  _  1O8I 

League  of  Women  Voters  of  Tulsa,  Okla.,  letter  to  Chairman  Emanuel 

Celler,  Mar.  13.  1972   1267 

Letters  to  Hon.  Emanuel  Celler,  Chairman,  House  Commfttee  on  the 
Judiciary,  from  the  following  professors  of  law: 
Amsterdam,  Anthony  G.,  Stanford  University  Law  School, 

Jan.  28.  1972   64 

Bender,  Paul,  University  of  Pennsylvania  Law  School  Feb.  24, 

1972  '  67 

Bickel,  Alexander  M.,  Yale  University  Law  School: 

Jan.  18,  1972   60 

Apr.  7,  1972   1085 

Black,  Charles  L.,  Jr.,  Yale  University  Law  School,  Jan.  19, 

^  1972  [  :  60 

Cox,  Arshibald,  Law  School  of  Harvard  University,  Jan.  27. 

1972  :  1  63 

Dorsen,  Norman,  New  York  Univei-sity  School  of  Law,  Feb.  29, 

1972  (See  App.  B)   1941 

Fiss,  Owen  M.,  University  of  Chicago  Law  School,  March  7,  1972 

(See  App.  B)   1942 

Freund,  Paul  A.,  Law  School  of  Harvard  University,  Feb.  18. 

1972  ;  66 

Horowitz,  Harold  W.,  University  of  California  Law  School: 

Jan.  26.  1972   63 

Mar.  30,  1972   1084 

Jacoby,  Sidney  B.,  Case  Western  Reserve  University,  Apr.  14, 

1972  (See  App.  B)   1944 

Karst,  Kenneth  L.,  University  of  California  School  of  Law, 

Mar.  30,  1972   1084 

Katz,  Milton,  Law  School  of  Harvard  University,  April  5,  1972..  1085 
Kaufman,  Andrew  L.,  Law  School  of  Harvard  University, 
Mar.  6,  1972  (See  App.  B)   1946 
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McKay,  Robert  B.,  dean,  New  York  University  School  of  La^.  Pace 

Mar.  7,  1972  (See  App.  B)   '  ^943 

Spritzer,  Ralph  S.,  University  of  Pennsylvania  Law  "SchooL 

Feb.  24,  1972    '  gy 

Van  Alstyne,  William,  Duke  University  School  of  Law:' 
Jan.  17,  1972   -a 

Apr.  11,  1972  ::::::  

Let  Your  Voice  Be  Heard,  Norfolk,  Va.,  communications  from: 

Davis,  Mrs.  Wilburn  P   1353 

Doyle,  Mr.  and  Mrs.  Clarence   1357 

Grisham,  Mrs.  Nancy  E   nki 

Grisham,  Richard  E  •.  ."J'l J35} 

Ogg,  Kathryn   ,0=0 

Ornoff,  Mrs.  Robert  E   {35! 

Reith,  Mrs.  John                                                       '  135'= 

Sweeney,  Mrs.  Mary  Ann  l-  .W 1354 

Linowitz,  Hon.  Sol  M.,  chairman.  The  National  Urban  Coalition  600 
Long,  Hon.  Speedy  O.,  a  U.S.  Representative  in  Congress  from  the 

State  of  Louisiana  

Lynch,  William  I).,  chairman,  Austin  Anti-Busing  League.  Aus^^^^^ 
Tex  _    ' 

McCalcb,  Stanley  B.,  Ph.  D.,  president,  board  of  trustees,  Richardson 
Independent  School  District,  Kichardson,  Tex.,  letter  to  Chairman 
Emanuel  Celler,  Feb.  14,  1972   140 

McCleary,  Dixie  A.,  Pontiac,  Mich.,  fact  sheet  on  busing  and  d'^egre- 
gated  schools  in  Pontiac   jQyg 

McDonald,  Hon.  Jack  H.,  a  U.S.  Representative  In' ConCT<»^  fn)m 
the  State  of  Michigan  

McDonald,  Robert  F.,  president.  Schools  Are  For  Education",  "inc.; 
West  Palm  Beach,  Fla.,  letter  to  Chairman  Emanuel  Celler,  Feb. 

2o,  1972   _  rjg3 

McNinch,  Sam  S.  Ill,  member,  Charlotte-Mecklenburg  Bo^^^^ 

Education   _  3yy 

Maddox,  Hon.  Lester,  Lieutenant  Governor,  State  cY  Georgia,  letter 

to  Chairman  Emanuel  Celler,  Apr.  6,  1972   1359 

Markowicz,  Mrs.  Mary,  secretary.  The  Garden  City  Civic  AssociatioD. 

Garden  City,  Mich   274 

Mathes,  Douglas  A.,  chairman.  Citizens  Advisory  Committee," Cherry 

Hill  School  District,  Inkster,  Mich   532 

Mathis,  Hon.  Dawson,  a  U.S.  Representative  in  Congre^" from" the 

State  of  Georda   444 

Meade,  VictoriaE..  executive  recording  secretary,  the  Rosevilie"  Action 

Group,  Rosevil'e,  Mich.,  letter  to  Chrtirman  Emanuel  Celler. 

Feb.  28,  1972   '  ^55 

MOIer,  William  0.,  task  force  coordinator,  Phila'delphia' Urban 

Coalition  Education  Task  Force   973 

Montgomery,  Hon.  G.  V.,  a  U.S.  Representative'in  Confess  from  the 

State  of  Mississippi   jQyy 

Munoz,  Manuel,  Lincoln  Park  National  Action  Group," Detroit, "iVH  1362 
National  Council  of  Churches,  resolution  adopted  by  the  general 

board,  Feb.  13,  1972    .  147 

National  Council  of  the  Churches  of  Christ,  statement  "on 'aiitil 

integration  proposals,  submitted  bv  religious  leaders  .  1705 
National  Council  of  Jewish  Women,  Uochester,  N.Y.,  section-' 1349 
New  York  Society  for  Ethical  Culture,  board  of  leaders.  "Contro- 
versy Over  Busing"   1345 

New  York  State  Council  of  Churches,  Syracuse,  N.Y.V," 445 
Oklahoma  City  Council,  Oklahoma  City,  Okla.,  resolution  oY. 603 
O  Rourke,  Daniel,  executive  director.  Human  Rights  Commission, 

Worcester,  Mass.,  letter  to  Chairman  Emanuel  Celler,  Apr.  19, 

1972       136^ 

Pontiac  Area  Women's  Coalition,  Pontiac,' Mich.VstatementVig^^ 

by  Beverly  Reeves  and  Pecola  Burns,  cochairman   1266 

Pontiac  Urban  Coalition  Board  of  Governors,  resolution  of,  Feb.'Yo", 

1^72  _   145 
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Pr^ryation  of  Local  School  Districts,  The  Committee  for  the 

Florissant,  Mo.,  Arthur  J.  Benkelroan  and  Donald  Griffin,  co-  P«ife 

chairmen   ' 

Public  Affairs  Research  Council,  Baton  Rouge,"  "liV  Vubllcatioi^^^ 

Schools  in  Transition"  .  _  _    ^  -gn 

Redding,  John  A.,  president,  Lewisville-Clemmons 'branch',  Fore^ 

Citizens  Against  Busing,  letter  tc  Hon.  Wihner  D.  Mizell  (R.,  N.C ) 

February  28,  1972   j274 

Roberts,  Hon.  Ray,  a  U.S.  Representative"  in 'Con'ip:ess7r<^^ 

State  of  Texas   270 

Robinson,  Hon.  J.  Kenneth,  a  U.S.,  Representative  i'n  'Congr^'fro'rn 

the  State  of  Virginia  

Roth,  Herrick  S.,  president,  Colorado  Labor  Council,  "af'l^CIO 

letter  to  Hon.  James  D.  McKevitt  (R.,  Colo.),  March  21,  1972     '  1270 
•11  '  president,  Forsyth  Citizens  Against  Busing,  Kemers- 

ville,  N.C  ^   1288 

Rutherford,  M.,  candidate,  State  Board  of  Education,"  Bi>'an,'Tex' ' "  272 
Scott,  Mrs.  Jane  B.,  member,  Charlotte-Mecklenburg  Board  of  Edu- 

cation,  letter  10  Chairman  Emanuel  Celler,  Feb.  28, 1972.,    .  276 
Scott,  Mrs.  John  Peter,  Lake  Charles,  La.,  petition  signed  "by  "o.OOO 

persons  of  Calcasieu  Parish   744 

Sikes  Hon.  Robert  L.  F.,  a  U.S.  Representative  in  C"o"n"»^  "from"  the 

State  of  Florida  371 

Sniith,  Charles  R.,  president.  Parents  and  "Taxpayers"  "Coordina'tiM 

Council  of  New  York  City,  Richmond  Hill,  N.  Y.   *  373 

Snyder,  Hon.  M.  Gene,  a  U.S.  Representative  in  Congress  from  the 

State  of  Kentucky   j280 

Soltis,  Mrs.  Barbara,  executive  secretary.  Parents  Rights"  "OrMni'za- 

\ayo  Chairman  Emanuel  Celler,  Mar..  8, 

1972    ggQ 

Southern  States  Industrial  Council,  Nashville,  Tenn  1078 

Stanton,  Nile,  Indianapolis,  Ind.,  article  entitled  "Civil  Rig"h"ts"ve«u"s 
Individual  Liberty:  Swann,  and  Other  Monsters  of  Impetuous 
Justice    179(3 

Steuart,  George  H..  commander"us"N.' (ReV.),'edito"ri^^^ 

Tnbune   jj^- 

Stormer,  Mrs.  Ann,  .secretary-treasurer.  Preserve  Autonom'Ju8""Schooi 

&^^*®l^\^?Jf^^'  '^^^•^  ^^^^^  ^  Chairman  Emanuel  Celler, 

Feb.  18,  1972   '  j^j 

Taylor,  Hon.  Roy  A.,  a  U.S.  Representative  in"  Congr^"fro"m"  the 

State  of  North  Carolina   741 

Teagiie,  Hon.  Olin  E.,  a  U.S.  Representative  in  Congress"  fro"m"  the 

State  of  Texas,  letter  to  Chairman  Emanuel  Celler,  Mar.  13,  1972  1073 
Tcague,  Hon.  Olin  E.,  a  U.S.  Representative  in  Congress  from  the 

State  of  Texas   442 

U.S.  Commission  on  Civil  Rights.  Statement  concerning  "the"  Presi- 
dent 8  message  to  Congress  on  busing  and  equal  educational  oppor- 
tunities  JJ32 

University  of  Virginia  Law  School  students'"  paper  "entitled '"^^ 
Changes  Have  Begun— Do  We  Stop  Now?"  submitted  by: 
Charles  Bradford  Foster, 
William  Kennedy  Keane, 
J.  Richard  Rossie,  and 

James  J.  Tanous   ^540 

Urban  league  of  Rochester,  N.Y.,  article  enVitled" ""'Response 'on 
Busing"  \^  JQ34 

Van  den  Toorn,  W.  H.,  Assistant  to  Director,  Office  of  Civil  Rights', 
Department  of  Health,  Education,  and  Welfare,  letter  to  Benjamin 
L.  Zelenko,  General  Counsel,  House  Committee  on  the  Judiciary. 
Apr.  12,  1972   ^234 

Van  Stecnis,  Eldon,  chairman,  Redford  Township's  Freedom  of 
Choice  Chapter  of  ..ational  Action  Group  of  Michigan   599 

Virginia,  Commonwealth  of.  General  Assembly,  Senate  Joint  Res- 
olution 7   J  347 
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V^halen,  Hon.  Charles  W.,  a  U.S.  Representative  in  Congress  from 

the  State  of  Ohio,  remarks  on  the  floor  of  the  House  of  ilepresent-  p«k<? 

atives  •   579 

Whalley,  Hon.  J.  Irving,  a  U.S.  Representative  in  Congress  from  the 

State  of  Pennsylvania   136 

Wilkins,  Roger,  Washington  Post  article,  "A  Black  Pare.it  Looks  in 

Two  Directions  at  Busing — Unhappy  Memory  and  a  Hopeful 

Present"   378 

Woodcock,  Leonard,  president,  United  Auto  Workers,  article  entitled 

"Public  Education,  Racial  Discrimination  and  the  Busing  Issue — 

Setting  the  Record  Straight"   600 

WNBC-TV  editorial,  NewTork,  N.Y   746 

Wright,  Charles  Alan,  professor  of  law.  University  of  Texas  at  Austin.  1031 
Yale  Law  School  Black  Law  Students  Union,  letter  to  Chairman 

Emanuel  Celler,  March  2,  1972,  enclosing  statement   598 

Cases: 

Bradley,  ei  al  v.  Milliken,  ei  al,  338  F.  Supp.  582  (1971)   693 

Jose  Cisneros,  ei  al  v.  Corpus  Chrisii  Independent  School  District,  ei  al, 

330  F.  Supp.  1377  (1971)   868 

Johnson  v.  San  Francisco  Unified  School  District  (D.  C.      D.  Calif.) . .  1404 

Kelly,  et  oL,  v.  Metropolitan  Bd.  Ed   1813 

United  States  v.  Board  of  School  Commissioners  of  Indianapolis,  332  F. 

Supp.  655  (1971)  (D.C.S.D.,  Ind.)   619 

United  States  v.  Watson  Chapel  School  District,  446  F.  2d  933  '1971)„  721 
Texts  of  constitutional  amendments : 

House  Joint  Resolution  30   1852 

House  Joint  Resolution  43   18.54 

H.R.  66   1856 

House  Joint  Resolution  75   1858 

House  Joint  Resolution  79   1860 

House  Joint  Resolution  80   1852 

H.R.  87   1856 

House  Joint  Resolution  94   1861 

House  Joint  Resolution  150   1863 

House  Joint  Resolution  179   1865 

House  Joint  Resolution  216   1856 

House  Joint  Resolution  561   -II-  1867 

House  Joint  Resolution  564  II.. I  I  1867 

House  Joint  Resolution  579   1869 

House  Joint  Resolution  587  1   1871 

House  Joint  Resolution  593   1877 
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MONDAY,  FEBRUARY  28,  1972 

House  of  Representatives, 
Subcommittee  No.  5  of  the 
Committee  on  the  Judiciary, 

Washington^  D.C, 
The  subcommittee  met  at  10  a.m.,  pursuant  to  notice,  in  room  2141, 
Raybum  House  Office  Building,  Hon.  Emanuel  Celler,  chairman, 
presidmg. 

Present:  Representatives  Celler,  Brooks,  Hungate,  Mikva,  McCul- 
loch,  Poff ,  Hutchinson,  and  McClory.        '       ^  ' 

Staff  members  present:  Benjamin  L.  Zelenko,  ;nreneral  counsel; 
Franklm  G.  Polk,  associate  counsel;  and  Herbert  E.  Hoffman,  counsel. 

Chairman  Celler.  The  committee  will  come  to  order. 

The  Chair  wishes  to  caution  those  in  the  audience  it  will  not  allow 
any  tape  recorders  or  cameras  in  the  room  during  the  session— no 
cameras,  no  tape  recorders. 

Our  first  witness  this  morning  will  be  a  member  of  the  committee, 
Mr.  Walter  Flowers  of  Alabama.  However,  before  we  hear  from  Mr. 
Flowei-s,  both  the  ranking  Republican  member,  our  distinguished  col- 
league, Mr.  McCulloch,  and  I  would  like  to  make  statements. 

This  morning.  Subcommittee  No.  5  begins  public  hearing  on  House 
Joint  Resolution  620,  other  proposed  amendments  to  the  Constit  .tion, 
and  legislative  measures  relating  to  the  assignment  and  transporta- 
tion of  public  school  pupils. 

Today,  18  years  after  the  Supreme  Court  decision  outlawing  racial 
segregation  in  the  public  schools,  the  Nation  confronts  a  crisis. 

The  nature  of  the  crisis  is  complex.  A  number  of  courts  have  held 
that  transportation  of  students  is  one  of  the  appropriate  instruments 
for  achieving  racial  desegregation  in  public  schools.  The  most  recent 
such  opinion  by  che  High  Court  asserted  limitations  on  the  propriety 
of  pupil  transportation.  Meanwhile,  however,  the  alleged  dislocations 
and  hazards  of  student  transportation  by  bus  have  given  rise  to  grave 
concern  and  to  demands  for  constitutional  relief. 

To  favor  or  oppose  the  busing  of  schoolchildren  as  an  abstract  matter 
serves  no  useful  purpose.  As  the  Couit  said  in  the  Swann  case,  "bus 
transportation  has  been  an  integral  part  of  the  public  education  system 
for  years  ♦  ♦  ♦  Today,  approximately  40  percent  of  all  public  school 
pupils  m  all  parts  of  the  country  are  transported  to  their  schools  by  bus. 

Recent  national  surveys  also  indicate  that  there  has  been  a  dramatic 
reduction  in  the  number  and  percentage  of  black  students  isolated  in 
100-percent  minority  schools.  The  committee  has  requested  nnd  now 
awaits  receipt  of  pupil  transportation  data  from  the  Department  of 
Health,  Education,  and  Welfare  that  indicates  the  number  and  uer- 
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cent  of  public  school  pupUs  that  are  transported  to  effectuate  school 
desegregation.  We  have  also  requested  data  sliowing  the  amount  of 
increase  or  decrease  in  pupil  transportation  which  can  be  attributed  to 
school  des^regation. 

The  subcommittee  will  want  to  examine  school  desegregation  and 
pui)il  trans|>ortation  data  in  order  to  evaluate  the  consequences  of 
busing.  It  will  also  receive  and  study  testimony  of  concerned  individ- 
uals and  groups  who  express  understandable  distress  at  particular 
des^r^tion  renaedies  that  have  been  employed*  in  their  communities. 

The  foremost  issue  confronting  the  subcommittee  is  whether  the 
busing  dilemma  calls  for  constitutional,  revision.  I  believe  that  the 
members  of  this  subcommittee  share  the  view  that  House  :tction  on 
amendments  to  the  Constitution  should  not  be  taken  in  advance  of 
study  and  consideration  by  the  Judiciary  Committee. 

For  this  reason,  the  initial  focus  of  these  hearings  will  be  on  House 
Joint  Resolution  620  and  other  proposed  amendments  to  the  Con- 
stitution relative  to  pupil  assignment  and  transportation. 

In  response  to  my  request,  a  number  of  nationally  recognized 
constitutional  scholars  have  commented  on  the  provisions  of  House 
Joint  Resolution  620.  Copies  of  these  comments  are  before  each  mem- 
ber. These  constitutional  authorities  stress  that  the  ostensibly  simple 
lanj^uage  of  House  Joint  Resolution  620  is  in  fact  susceptible  to  cRf- 
fering  and  contradictory  interpretations. 

The  hearings  will  explore  the  intent  and  effect  of  the  proposed 
constitutional  amendments.  We  shall  also  examine  the  scope  of  court- 
ordered  remedies  for  school  desegregation.  I  am  confident  that  the 
subcommittee  will  receive  testimony  containing  legitimate  and  con- 
cerned criticism  regarding  the  process  af  school  desegregation.  The 
subcommittee  will  address  itself  to  the  problem  of  finding  the  most 
efficacious  answer  to  this  complex  social  and  legal  problem  for  the 
benefit  of  all  Americans, 

Mr.McCuUoch, 

STATEMENT  OF  HON.  WILLIAM  M.  McCULLOCH,  A  TI.S.  EEPEESENTA- 
TIVE  IN  CONGEESS  FROM  THE  STATE  OF  OHIO 

Mr.  MoCiTLUKJH.  Mr.  Chairman,  my  remarks  today  will  be  brief. 
Today,  we  begin  our  hearings  on  several  measure.;  relating  to  the  head- 
line-catchmg  "busing"  issue.  As  we  b^ih,  it  is  my  hope  that  we  in 
Owigress  can  treat  this  issue  in  perspective  and  with  honesty. 

Fii^,  w{i  should  note  that  most  of  the  measures  before  us  would 
amend  our  fundamental  charter  of  legal  principles.  Never  before  to  my 
knowledge  have  we  amended  the  Constitution  to  change  a  practice 
which  IS  itself  only  temporary. 

Second,  we  must  remember  that  the  complaints  we  hear  about  the 
busing  of  schoolchildren  are  complaints  about  a  cost.  Of  course,  no 
one  likes  to  pay  a  cost  as  such.  But  our  willingness  to  pay  in  a  given 
instance  may  be  measured  by  how  we  value  what  we  obtain  in  return. 
As  one  public  official  put  it,  "Five  miles  is  not  a  long  ride  when  you're 
gomg  where  you  want  to  go.''  There's  a  great  deal  of  insight  folded 
into  that  statement.  We  would  do  well,  in  my  opinon,  to  keep  in  mind 
thsjt,  in  discussing  any  bargain,  we  distort  when  we  focus  on  cost  alone. 

Third,  we  should  note  that  two  distinct  questions  are  being  posed. 
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The  first  question  is:  Given  the  far-reaching  phenomenon  of  court- 
ordered  busing,  is  desegr-^gation  worth  it?  The  second  question  is: 
Given  the  principle  of  equal  educational  opportunity  for  all,  at  what 
point  does  busing  become  counterproductive?  Those  asking  the  first 
question  would  have  us  eliminate  busing  as  a  tool  for  desegregation; 
those  asking  the  second  would  have  us  limit  busing  to  those  cases  where 
it  is  effective  as  a  lool  for  dcf^egregation.  The  first  approach  would 
require  a  constitutional  amendment  since  it  is  at  war  with  the  equal- 
protection  clause  of  the  14th  amendment ;  the  second  approach,  so  long 
as  it  does  not  contradict  the  Constitution,  would  not. 

Finally,  we  will  never  be  able  to  resolve  this  issue  in  a  way  satis- 
factory to  most  Americans  unless  those  of  us  in  political  life  are  honest 
with  ourselves  and  our  constituents.  A  social  issue  of  such  great  con- 
troversy as  this  cannot  be  illuminated  by  statements  of  opposition  to 
"unnecessary"  busing  pr  busing  "to  overcome  racial  imbalance."  Such 
statements  create  the  impression  that  Federal  judges  are  arbitrarily 
ordering  "massive,  crossbown"  busing  without  any  justification  other 
than  that  the  racial  composition  of  a  particular  public  school  does  not 
reflect  the  racial  composition  of  the  entire  school  system.  But  the 
truth  is  that  every  court  order  operating  today  is  predicated  on  a  find- 
ing that  the  Constitution  has  been  violated  by  agents  of  the  State  dis- 
criminating on  the  basis  of  race.  In  view  of  the  facts,  such  statements 
are  highly  inflammatory  and  most  irresponsible.  I  can  well  understand 
the  temptations  of  campaign  rhetoric,  but  the  welfare  of  our  Nation 
requires  that  we  refrain  from  playing  politics  with  constitutional 
rights. 

I  believe  that  if  we  view  this  controversy  in  the  proper  perspective, 
and  if  we  clear  the  air  of  irresponsible  rhetoric,  we  can  arrive  at  a 
result  which  promotes  the  comonoii  good  of  our  people. 

Chairman  Celt.er.  Does  any  other  member  of  the  committee  wish 
to  make  a  statement  ?  * 

Hearing  none,  the  Chair  wishes  to  state  we  have  15  Members  of 
Congress  who  have  asked  to  testify  this  morning.  It  is  not  my  desire 
to  invoke  cloture,  but  I  do  hope  each  Member  will  confine  himself 
to  10  minutes  so  everyone  will  have  an  opportunity  to  be  heard. 

Our  first  witness  will  be  the  distinguished  gentleman  from  Alabama, 
Mr.  Walter  Flowers. 

STATEMENT  OF  HON.  WAITEE  FLOWERS,  A  U.S.  EEPRESENTATIVE 
IN  CONOBESS  FBOH  THE  STATE  OF  ALABAMA 

Mr.  Flowers.  Thank  you,  Mr.  Chairman. 

I  welcome  this  opportunity  to  appear  before  you  and  other  colleagues 
on  the  Judiciary  Committee  as  you  begin  to  undertake  hearings  on  this 
issue  of  importance  and  concern  in  so  many  areas  of  our  country,  and 
to  so  many  of  our  citizens.  Let  me  say  at  the  outset  that  I  do  not 
intend  to  dwell  on  intricate  lefiral  details  or  po«!sibilites  of  iudicial 
interpretation  of  pending  legislative  proposals  before  you.  I  know 
that  you  have  an  abundance  of  eminently  qualified  constitutional 
scholars  scheduled  to  appear,  and  I  will  be  awaiting  their  testimony 
just  as  you. 

For  whatever  it  may  be  worth,  mv  message  is  clear  and  straight- 
forward :  First,  I  would  sincerely  hope  that  this  committee  will  see 
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and  recognize  the  extent  of  the  crisis  facing  American  education 
today  as  a  result  of  recent  court  decisions;  and  that  this  committee 
will  proceed  expeditiously  so  that  the  Congress  might  work  its  will 
toward  bringme  order  out  of  chaos  and  ending  this  disruption.  And, 
second,  I  would  urge  that  you  favorably  consider  a  constitutional 
amendment  along  the  lines  of  House  Joint  Resolution  620,  which,  in 
FederaKlSa^  gaining  the  attention  of  the 

Mr.  Chairman,  I  trust  that  we  are  all  aware  that  the  American  peo- 
ple are  greatly  disturbed  at  what  has  happened  and  is  happeninVto 
the  neighborhood  school  and  to  public  education  in  general.  No  other 
institution  is  so  ingrained  in  American  life  as  the  neighborhood  public 
school.  It  IS  indeed  a  part  of  our  heritage.  We  were  the  first  nation  in 
all  history  to  base  our  hopes  on  the  general  intelligence  of  the  popula- 
tion. As  Thomas  Jefferson  said  back  in  1816,  "If  a  nation  exbects 

sifliW^  """^  free  *  ♦  *  it  expects  what  never  was  and  never 
will  be.  And  so,  to  accomplish  the  purpose  of  an  educated  citizenry, 
over  the  years  a  vast  system  of  public  education,  locally  controlled 
and  supported,  came  into  existence. 

The  symbol  of  this  great  system  and  support  for  it  was  the  little  red 
schoolhouse,  and  it  evoked  feelings  of  inspiration  and  pride.  This  has 
largely  chan^  now,  and  many  feel  that  this  traditional  symbol  is 
bemg  replaced  m  the  minds  of  our  people  by  another  vision-that  of 
a  big,  yellow  sdioolbus  with  entirely  different  connotations  of  resent- 
IJl^nLr  ^*^^wu"7  Judgment,,  Mr.  Chairman,  this  is  a  bad  and  un- 

have  been  avoided  while  still 
aooomphshmg  the  objective  of  integration  in  the  public  schools. 

in  the  aftermath  of  recent  court  decisions  culminating  in  the  Rich 
mond  decision,  the  anxieties  of  many  people  have  been  compounded. 
1  would  like  to  read,  m  part,  from  a  letter  to  the  editor  of  the  Washing- 
Jhf^Slt;.''*'^  .weete  ago.  It  is  a  good  example  of  the  absurdity  of 
this  decision  as  viewed  by  so  many  citizens: 

F'^l  next  logical  step  Indicated  by  tha  Richmond  decision  Is  either  that  «it 
school  dlstricte  within  a  state  muit  U,  abollshed^r  Ct  in  a  mltr^llten 

naa^iw^^         £  '^^J^™'  school  district  for  the  entire 

th«,ro«I^'^K„,^®^'*",f  ^^'^  population  will  not  conform  itself  to  some  kind  of 
OnTall  scZi^^^^^^^^  boarding  schools  for  all  gmdes 

n"^  K  i  '"the  nation  are  balanced  racially,  we  can  turn  to  taUin^E 

^balan^^n'he  SZr'^  "il"*"?.'  "'^^  ^  Once  tSt  te?cS 
1   \i  2'  ^  undertaken  using  the  criteria  of  eve  oolor  H^ht  nr  t^ff 

SSlirNoA^/^^nn'^^i  f ''''  "I'^-^y*^'  ?^ft-ha?led  Child  oi 

etnmcally  Norwegian  Filipino  parents,  as  he  will  have  to  spend  each  school 

Never  m^n'^'i^hn.^''^'      "'^^'^^  P">P«'  baJSlU  throiShoS?  the  s^t^ 
t^tZi^rj^VUZ^lrl^:^^^^^    -"^-^  that  t^e  nokon 

^^^^  ^"l.^  be  so  preoccupied  ^vith  saving  the  Nation  from 

nX.tv^2^^T'^?-^  "f'^r""-^  ''''^^  that  the  critS 

need  of  saving  the  public  schools  is  apt  to  be  lost  in  the  shuffle  of 
busing  and  cross;b«sing.  We  should  never  forget  that  the  eSial 

iTreriSLd'rf  ^^^^^^'^  education,'S,t  an  ti,'oS "hS 

IS  overlooked.  I  won  d  ask  to  append  at  the  conclusion  of  my  statement 
two  mcisive^editonais  from  local  newspapers  in  my  Srirt  S 
written  shortly  after  the  Swmn  decisions  were  hanVd  dol  TaS 
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Among  the  severe  hardships  that  have  been  forced  upon  schools 
and  school  districts  in  my  area  have  been  the  changing  requirements 
and  orders  of  the  courts.  Periodically,  the  courts  have  raised  the 
ante,  so  to  speak,  and  school  boards  diligently  seeking  to  follow  the 
law  as  they  thought  it  to  be  at  a  given  time  have  come  to  find  that 
tliey  were  not  in  compliance.  Perhaps  they  were  following  the  law 
as  it  was  a  short  time  l^efore,  but  not  as  it  is  now.  Examples  too 
numerous  to  catalog  exist  where  honest  citizens  trying  to  do  a  volun- 
tary public  service  for  the  community  have  found  themselves  hauled 
into  court  time  and  time  again.  This  has  caused  untold  confusion 
throughout  the  South,  and  I  would  hate  to  see  the  day  come  when 
sincere  and  public-spirited  men  and  women  will  no  longer  agree  to 
serve  on  local  school  boards,  which  are  largely  voluntary  and  without 
remuneration,  because  of  the  constant  harassment. 

The  constitutional  amendment  rout«,  such  as  proposed  in  House 
Joint  Resolution  620,  seems  to  me  to  be  the  logical  way  to  accomplish  a 
clear  and  even  national  policy  in  this  field.  I  do  not  think  that  the 
passage  of  such  an  amendment  would  signal  a  setback  for  integration 
or  a  return  to  pre- 1954,  but  it  would  be  welcomed,  by  and  large,  by 
Americans  of  all  races  as  a  step  toward  sanity  in  national  educational 
policy. 

Short  of  enacting  such  an  amendment,  we  are  bound  to  continue 
to  have  a  proliferation  of  proposals  at  every  governmental  level.  The 
debate  will  continue  to  rage  oh  every  education  authorization  or  ap- 
propriations measure,  and  I  daresay  it  will  even  get  more  heated  as 
the  edicts  of  the  courts  now  move  north,  east,  and  west. 

For  too  long  now,  the  South  has  been  burdened  with  the  double 
standards  affixed  to  the  Court's  distinction  between  de  jure  and  de  facto 
segregation.  It  is  generally  accepted  that  Southern  schools  are  among 
the  most,  if  not  the  most,  intc^ted  systems  in  the  Nation.  The  need 
for  a  single  national  policy  in  this  area  should  be  self -proving. 

The  language  in  Fifth  Circuit  Judge  Walter  Gewin's  dissent  in 
United  States  et  al,  v.  Jeiferson  County  Board  of  Education^  et  ah 
(380  F.  2d  385,  1967)  clearly  illustraies  the  need  for  a  national 
standard : 

While  professing  to  fashion  ».  remedy  under  the  benevolent  canopy  of  the 
Federal  Constitution,  the  opinion  and  the  decree  are  couched  in  divisive  terms 
and  proceed  to  dichotomize  the  union  of  states  into  two  separate  and  distinct 
parts.  Based  on  such  reasoning  the  Civil  Rights  Act  of  1964  is  stripped  of  its 
national  character,  the  national  policies  therein  stated  are  nullifted,  and,  in 
effect,  the  remedial  purposes  of  the  Act  are  held  to  apply  to  approximately 
one- third  of  the  states  of  the  union  and  to  a  much  smaller  percentage  or 
proportion  of  the  total  population  of  the  country.  I  am  unable  to  believe  that 
the  Congress  had  any  such  intent.  If  it  did,  a  serious  constitutional  question 
would  be  presented  as  to  the  validity  of  the  entire  Act  under  our  concepts 
of  American  constitutional  government. 

The  Negro  children  in  Cleveland,  Los  Angeles,  Boston,  New  York,  or  any  other 
aref)  of  the  nation  which  the  opinion  classifies  under  de  facto  segregation,  would 
rf  jeive  little  comfort  from  the  assertion  that  the  racial  make-up  of  their  school 
system  does  not  violate  their  constitutional  rights  because  they  were  bom  into 
a  de  facto  society,  while  the  exact  same  racial  make-up  of  the  school  system  in 
the  17  Southern  and  border  states  violates  the  constitutional  rights  of  their 
counterparts,  or  even  their  blood  brothers,  because  they  were  bom  into  a  de  Jure 
society.  All  children  everywhere  in  the  nation  are  protecte*!  by  the  Ccmstitutlon, 
and  treatment  which  violates  their  constitutional  rights  in  one  area  of  the 
country  also  violates  such  constitutional  rights  in  another  area.  The  details  of 
the  remedy  to  be  applied,  however,  may  vary  with  local  conditions.  Basically, 
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all  of  them  must  be  given  the  same  constitutional  protection.  Due  process  and 
equal  protection  will  not  tolerate  a  lower  standard,  and  surely  not  a  double 
standard.  The  problem  is  a  national  one. 

It  will  be  argued  that  an  amendment  such  as  House  Joint  Resolution 
620  is  trivia  and  should  not  cluttjr  up  tlie  basic  charter  of  our  Nation — 
that  this  would  diminish  the  Constitution.  Since  I  have  been  on  this 
conrniittee,  this  argument  was  used  unsuccessfully  against  the  so-calied 
equal  rights  amendment.  It  appears  to  me  that  there  is  ample  prece- 
dent, and  the  need  is  overwhelming. 

The  operative  section  of  the  proposed  amendment  merely  states: 

Sectioit  1.  No  public  school  student  shall,  because  of  his  race,  creed,  or  color, 
he  assigned  to  or  required  to  attend  a  particular  school. 

My  colleagues,  there  is  a  serious  crisis  in  education,  and  it  is  of  the 
utmost  importance  that  the  Congress  offer  a  solution  or  soluti^/ns  right 
now.  The  orders  and  decisions  of  the  courts  and  admi'  astrative  agencies 
on  pupil  assignment,  school  pairings  and  closings,  .^orced  busing,  and 
so  on,  have  been  divisive  and  disruptive  of  our  society.  Education  has 
suffered  as  a  result  of  an  inordinate  emphasis  on  social  engineering. 
Our  jobs,  our  responsibilitj^,  as  the  duly  elected  representatives  of  the 
people,  is  to  see  that  America's  youth,  of  every  race,  creed,  and  color, 
get  the  best  possible  education  and  training  to  equip  them  to  meet  the 
increasing  challenges  that  each  yes^  brings,  and  prepare  them  for  lead- 
ership tomorrow. 

Mr.  Chairman,  I  would  like  to  place  in  the  record  two  editorials  from 
local  newspapers  and  also  statements  from  the  U.S.  News  &  World 
fCeport  entitied  "School  Busing  Battle  Spreads  to  North  and  W<ist." 

Chairman  Celler.  They  will  be  printed  at  this  point 

(The  material  follows:) 

[From  the  Tuscaloosa  News,  Apr.  25, 1971] 
New  Coubt  Ruling  Is  Judicial  Ttbanny 

The  latest  decision  of  the  United  States  Supreme  court  on  school  desegrega- 
tion Is  judicial  tyranny.  Congress  must  act  to  reestablish  somethiug  close  to  the 
rattonlal.  and  to  help  remove  at  least  some  of  the  chaos  from  public  education. 

Every  member  of  Congress,  from  whatever  state  and  section,  should  recognize 
In  the  decision  elements  of  unfairness,  injustice  and  impractlcality.  And  Uiey 
must  respond  to  the  challenge. 

Generally,  members  of  the  House  ajid  Senate  from  southern  states  are  outraged. 
The  h^vy  hand  falls  with  great  force  on  the  South,  sparing  other  sections  of 
the  nation.  A  court  decision  in  retribution  for  past  errors,  and  in  pundshment  for 
them,  is  a  strange  kind  of  decree  to  come  from  the  highest  court  in  the  land. 

Thji  court  rationalizes  its  injustice  in  providing  for  busing  to  achieve  racial 
balance  by  indicating  that  it  is  to  be  done  to  end  school  segregation  arising  from 
development  of  separate  black  and  white  communities.  This  has  occurred  in  every 
part  of  the  iwtion.  but  the  onerous  burden  of  setting  up  artificial  impractical, 
expensive  and  harassing  procedures  to  establish  racial  balance  is  to  fall  on  the 
ooutn. 

The  situation  is  enough  to  cause  school  officials  to  give  up.  l>«t  they  must  not. 
Nor  must  the  rest  of  us.  The  public  schools  must  be  maintained  despite  extreme 
cowrt  aedsions  which  have  made  administration  a  nightmare. 

Significantly,  the  decision  contradicts  a  prior  announcement  of  policv  bv  the 
Prefildent  The  Supreme  Court  is.  and  must  continue  to  be.  independent  of  the 
chief  executive  and  the  legislative  branch  of  government.  But  it  must  never  be 
superior  to  the  wishes  of  a  majority  of  the  people. 

Desires  of  the  electorate  can  be  expressed  through  representatives  and  senatore. 
and  they  must  act  now. 

We  in  the  South  have  made  mistakes  in  the  past  But  we  have  come  over  to 
accei>tance  of  the  neighborhood  school  idea  as  a  practical  means  of  handling 
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the  segregation  problem.  True,  this  results  in  some  schools  heavily  white  and 
some  heavily  blaclc  There  is  no  racial  balance  in  them.  But  they  are  schools 
serving  the  communities  in  which  they  exist 

We  see  no  great  injustice  in  such  an  arrangement  It  is  practical,  defensible 
on  the  basis  that  a  child  attends  the  school  nearest  and  most  convenient  to  his 
home.  Wl;>  should  that  not  be  a  national  policy,  allowed  everywhere? 

The  White  House  statement  saying  that  it  is  up  to  the  people  to  obey  the 
decision  is  the  only^thing  that  c^uld  be  said  there,  at  the  moment.  But  we  would 
add  an  earnest  plea  for  Congress  to  act  If  parents  do  not  have  the  constitutional 
right  to  send  th^r  children  to  the  nearest  community  school,  let's  talce  steps 
required  tQ  establish  that  privilege. 


[From  the  Tuscaloosa  Graphic,  Apr.  29. 1971] 

Save  the  Public  Schools 

The  U.S.  Supreme  Court  has  made  clear  its  intention  to  save  the  nation  from 
de  jure  segregation.  Yet  it  conveniently  ignores  the  de  facto  segregation  of  the 
North. 

There  are  no  laws  in  the  South  requiring  segregation.  Thoy  were  abolished 
years  ago.  But  the  South  is  still  being  singled  out  for  punishment  because  it  once 
had  segregation  laws.  The  kind  of  segregation  in  the  North  that  results  from 
neighborhood  patterns  is  overlooked  in  desegregation  decisions. 

Thus  the  court  bypassed  Northern  segregation  in  ruling  last  week  that  massive 
busing  Is  legal  In  desegregating  schools  where  the  law  once  required  separation. 
The  neighborhood  school  must  give  away  to  race  mixing  and,  if  a  long  bus  ride 
is  the  only  way  this  can  be  accomplished,  then  go  ahead. 

In  the  same  week  of  this  court  decision,  the  U.S.  Senate  defeated  an  amend- 
ment by  Connecticut's  Sen.  Abraham  Rlbicoff  that  would  have  requli-ed  an  end 
to  the  de  facto  segregation  of  Northern  schools  over  a  12*year  period.  Blblcoff 
has  conslstewtly  fought  for  elimination  of  the  double  standard  In  d-^segrega* 
tlon,  much  to  the  discomfort  of  such  northern  liberals  as  Senators  Mondale  and 
Javlts  who  know  segregation  In  the  South  but  profess  not  to  know  It  when  they 
see  It  In  the  North. 

While  the  court  strives  to  save  the  nation  froni  de  jure  segregation,  the  critical 
need  now  Is  to  save  the  public  schools.  The  court  is  so  obsessed  with  desegrega- 
tion that  the  essential  reason  for  the  schools'  existence,  the  education  of  children, 
is  being  overlooked. 

The  schools,  at  least  those  In  the  South,  are  being  used  to  bring  about  social 
change.  EJven  In  schools  where  one  race  Is  dominant  for  the  very  reason  that  such 
schools  exist  In  the  North — neighborhood  and  economic  reasons— the  court  Is 
demanding  social  change  through  extensive  busing. 

The  use  of  the  schools  to  bring  about  social  change  Is  threatening  the  essential 
educational  role  of  schools.  Schools  are  supported  by  public  tax  money.  Thus  they 
require  the  confidence  of  the  public.  But  such  absurdities  as  the  court's  uphold- 
ing of  massive  busing  are  underlining  public  support  of  schools. 

The  Congress  must  save  the  public  schools  from  the  court's  obsession  with 
mixing  for  mixing's  sake.   


tProm  U.S.  News  &  World  KeportJ 
School  Busing  Battle  Spreads  to  North  and  West 

Now  It's  places  such  as  San  Francisco  and  Pontlac,  Mich.,  where  Integration 
troubles  are  flaring.  In  the  South,  busing  continues  to  grow. 

The  battle  over  busing  for  school  Integration  Is  spreading  from  the  South  across 
the  North  an''.  West. 

Bombs  blew  up  10  school  buses  in  Pontlac,  Mich.,  on  August  30,  just  eight  days 
before  that  city  was  to  begin  a  bitterly  controversial  program  of  transporting 
8,700  children  out  of  their  neighborhoods  to  achieve  racial  balance  in  school 
enrollments. 

The  U.S.  district  judge  who  ordered  the  Pontiac  busing  threatened  to  put  U.S. 
marshals  on  school  buses  ami  call  In  the  Federal  Bureau  of  Investigation  If  neces- 
sary to  enforce  his  orders  against  strong  local  opposition. 

San  Francisco's  school  board  lost  an  api)€al  to  the  Supreme  Court  to  block  the 
busing  of  20,000  children  to  mix  Negroes,  Chinese  and  whites  In  classrooms. 
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Chinese  parents,  who  object  to  their  children  being  taken  out  of  their  neiehhor- 
hood  schools,  \o\ve(i  to  continue  the  battle,  with  schools  scheduled  to  open 
September  13. 

LAWSUITS  ^^WDINO 

Some  two  dozen  cities  in  14  States  outside  the  South  are  targets  of  court  suits 
demanding  more  racial  mixing  in  schools,  in  nearly  all,  busing  would  be  required 
to  meet  the  demands. 

Los  Angeles  is  appealing  the  most  massive  and  costly  busing  order  yet  imposed 
on  any  city— one  that  would  transport  240,000  yt)ungsters  for  distances  ranging 
up  to  2'o  miles  at  a  cost  estimated  at  180  millions  over  the  next  eight  years. 

Other  cities  facing  court  orders  to  bus  include  Kalamazoo,  Mich.,  Indianapolis, 
Jseat tie,  Denver,  Tulsa,  Oklahoma  City  and  I»as  Vegas,  although  legal  battles  are 
continuing  in  some  of  these  cities.  \ 

Wichita,  Kans.,  is  starting  to  bus  under  pressure  from  the  U.S.  Department  of 
Health,  Education,  and  Welfare. 

Boston  Aas  just  yielded  to  State«government  demands  and  agreed  to  step  up 
its  Integration  program.  Refusal  would  have  cost  the  city  21  million  dollars  In 
State  funds. 

Many  Northern  cities  already  have  busing  or  other  school-mixing  programs  in 
operation  as  a  result  of  actions  by  State  agencies,  HEW  or  the  U.S.  Department 
of  Justice. 

HEW  now  has  more  agents  at  work  outside  the  South  than  In  the  Sou  .h,  and 
several  hundred  non-Southem  districts  have  been  identified  as  posible  tarr^jts  for 
desegregation  action. 

The  Justice  Department  has  filed  suit  against  seven  cities,  with  other  suits  In 
prospect. 

All  this  mounting  pressure  on  the  North  comes  at  a  time  when  the  South  is 
heading  into  what  many  officials  regard  as  the  decisive  year  In  a  Ion?'  and  slow 
process  of  desegregation. 

^  ^fJ^/^?^^^®  Southern  Negroes  in  predominantly  whif  ?  schools  more  than 
doubled  last  year— up  from  18  per  cent  to  39  per  cent— in  the  biggest  single  year's 
Increase  in  integration  since  the  whole  .process  began  in  19';4.  That  left  only  14 
^^L^-^  South's  black  youngsters  in  all-black  schools. 

f  J\  o?^**^.^^  ^^^^  ^"'y  ^^^^^  25  school  districts  in  the  enCre^H  ^uth— 
^^  n?  ^'^P— which  have  failed  either  to  submit  desegregation  plars  th  c  meet 
legal  requirements  or  to  begin  desegregation  under  court  orders. 

INTEGRATION  BISINO 

IxV^^."T  another  blp  increase  in  integration  is  predetermined, 

il^nf.  the  Soutfc  this  autumn  is  an  expansion  of  existing  de- 

J  XT  P^'^^aw^^  to  break  up  r.^my  of  the  remaining  all^Wack  schools  ird  to 
get  more  Negroes  into  school  whero  the  majority  of  pupils  are  white, 
f^™  .     :Jf'         ^^sing  has  been  ordered  in  many  Southern  districts— ttr^isl  of 
nlT.  lHJul^^  where  housing  patterns  have  tended  to  keep  the  races  apart  even 
«rter  legally  enforced  segregation  has  been  ended. 

rt!^-.\i«f^l^lL^®-*i^^!u?  ^^^7  ^®  Southern  children  will  be  transferred  to 

new  Sols  ^""^  ""^^     ^^^"^  ""^^^"^  ^^^^  ^^^^^ 

n,i?/fi.^"«iJw^a'  throughout  the  South,  thii  massive  transfer  is  taking  place- 
Sr^l^i?'  Secretary  Elliot  L.  Richardson,  after  conferring  with  President 

n?  ^"hf?"*  ^i*  President  shared  his  praise  for  -the  reSable 

^  ¥1  ".^P^^  c  understanding  and  leadership'*  l»oing  shown  in  the  South, 
secretary  Richardson  also  expressed  his  person  i  ag^ment  with  the  President 

tlon  required  by  court  orders. 

"a'^  '"'"'"S ^"^^^^  Southern  citi-> )  Involve  questions  as  to  how 
much  busing  the  Supreme  Court  decisions  nctunll"  (Ulre. 

The  charge  is  raised  that  some  district-court  o.-r'ers  and  HEW  offlclils  are 
ITeverylchooi'ln  a^Slltric*^^  segregation  but  the  achievement  of  a  "racial  balance" 

Al,^"«^*^f^^1f„?"^,^l'*  \5f.  attention  of  Chief  Justice  Warren  B.  Burger  on 
ShL  •Jhir'"'J''  '^f  .^'""'""iSalem  and  Porayth  County  district  of  North 
Siine  pressure,  the  school  board  adopted  a  plan 

1!,'"°  °'  ^^-^        P"P"«  than  la^t  year,  forcing  the  district  to 

obtain  157  more  buses  and  to  stagger  school  openings. 
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The  Chief  JusUce  found  it  "disturbing"  that  the  plan  appeared  to  be  based  on 
a  belief  that  the  Supreme  Court  requires  a  fixed  "racial  balance'*  in  every  school 
to  match  the  racial  composition  of  the  entire  district. 

Such  a  balance,  Mr.  Burger  made  plain,  is  not  actually  required.  His  explana- 
tion of  the  Court's  holdings  is  set  out  in  detail  on  this  page. 

The  Chief  Justice  refused  to  interfere  with  the  Winston-Salem  order.  But  the 
district's  school-board  chairman,  John  Kiger,  said  he  was  encouraged  by  Mr. 
Burger's  statement,  adding : 

"It  remains  to  be  seen  what  implications  this  has  for  use  in  the  future,  but  it 
will  have  a  bearing." 

CASES  ON  APPEAL 

Some  court  cases  involving  busing  and  "racial  balance"  are  still  on  appeal. 

A  court  hearing  is  set  for  September  22  on  complaints  from  both  white  parents 
and  civil-rights  attorneys  about  the  massive  cross-busing  program  in  ^ect  in 
Charlotte-Mecklenburg  County,  N.C. 

JacksoDv'  Fla.,  won  a  one-year  delay  of  a  new  busing  program,  but  Nash- 
ville lost  in  its  bid  for  a  delay. 

As  schools  began  opening*  there  were  many  complications  and  some  protests. 

Blacks  and  whites  fought  in  Wilmington,  N.C,  and  12  youths  were  arrested  in 
disorders  at  Austin,  Tex. 

Negro  parents  in  the  Pompano  Beach,  Fla.,  area  protested  the  buying  of  Negro 
pupils  into  white  neighborhoods. 

"If  this  is  integration,  we  don't  want  it,"  said  the  Negroes'  spokesman. 

A  similar  stand  was  taken  by  a  group  of  Indians  in  Maxton,  N.C,  who  object 
to  leaving  their  all-Indi&n  schools. 

On  the  other  hand,  mo^e  than  500  Negro  students  boycotted  classes  in  Coco, 
Fla.,  demanding  speedier  integration  of  their  county's  schools. 

When  Dallas,  Tex.,  was  denied  a  delay  in  its  court-ordered  busing  of  more  than 
6,000  pupils,  the  school  board  found  itself  in  a  Jam :  The  105  new  buses  it  will  need 
were  not  readily  available,  with  school  opening  drawing  near. 

Among  cities  which  began  busing — or  increased  it — without  serious  trouble 
were:  Kalei^,  N.C;  Columbia,  S.C;  Miami,  Fla.;  Birmingham,  Ala.;  Richmond 
and  Roanoke  and  Lynchbvrg  Va. 

Trouble  still  could  lie  ahead.  But  the  South  appeared  to  be  getting  over  another 
big  test.  And  the  battle  now  is  moving  northward. 

Chairman  Celler.  Thank  you  very  much,  Mr.  Flowers.  You  have 
kept  well  within  your  10  minutes. 

Our  next  witness  is  the  distinguished  gentleman  from  Texas,  Mr. 
Bob  Casey. 

STATEMENT  OF  HON.  BOB  CASET,  A  U.S.  BEFRESENTATIVE  IN 
OONOBESS  FBOM  THE  STATE  OF  TEXAS 

Mr.  Casey.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman  and  members  of  the  committee,  I  am  indeed  pleased 
to  have  the  privilege  of  appearing  before  the  committee  today  in  sup- 

Sort  of  my  proposed  am'^ndment     the  Constitution,  which  will  en- 
eavor.to  clear  up  the  confusion  now  existing  in  this  country  concern- 
inff  where  a  child  should  attend  public  school. 

Mr.  Chairman,  there  were  many  who  had  the  view  that  your  com- 
mittee would  never  hold  hearings  on  the  proposed  amendments.  As 
a  result,  a  discharge  petition  has  been  filea  in  behalf  of  a  particular 
amendment,  thus  endeavoring  to  bypass  this  committee. 

I  have  not  signed  the  discharge  petition  on  behalf  of  that  amend- 
ment. ;^either  nave  I  filed  my  proposed  amendment  for  discharge, 
as  I  felt  that  you,  Mr.  Chairman,  and  this  committee  would  soon 
recognize  the  need  for  hearings  and  the  need  for  alleviation  of  the 
disruptive  forces  which  are  attacking  our  public  school  system. 

My  original  proposed  amendment.  House  Joint  Resolution  607, 
reads  as  follows: 
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Section  l.  The  right  and  duty  of  designating  which  public  elementary  and 
secondary  school  a  child  or  ward  will  attend  belongs  Jointly  to  the  parents  or 
guardian  of  each  child,  or  ward,  and  to  the  local  school  board  for  the  district 
in  which  the  child  resides,  or  other  local  educational  authority,  and  shall  not 
be  impaired  or  denied,  either  directly  or  indirectly,  by  this  Constitution  or  by  any 
law,  ordinance,  regulation,  or  action  of  the  United  States,  or  of  any  State  or  po- 
litical subdivision  thereof. 

Sec.  2.  The  Congress  shall  have  power  to  enforce  this  article  with  anpropriate 
legislation. 

However,  after  considerable  thought,  I  introduced  a  second  amend- 
ment last  Wednesday,  which  has  been  assigned  to  this  committee. 
Copies  of  this  second  amendment  are  supplied  here  today  so  that  you 
might  have  it  before  you.  The  amendment  which  I  introduced  last 
Wednesday,  House  Joint  Resolution  1076,  reads  as  follows: 

Section  l.  The  right  and  duty  of  designaUng  which  public  elementary  and 
secondary  school  a  child  or  ward  will  attend  belongs  jointly  to  the  parents  or 
guardian  of  each  child,  or  ward,  and  to  the  local  school  board  for  the  district 
n  which  the  child  resides,  or  other  local  educational  authority,  and  shall  not 
be  impaired  or  denied,  either  directly  or  indirectly,  by  thiR  Constitution  or  by 
any  law,  ordinance,  regulaUon,  or  action  of  the  United  States,  or  of  rny  State 
or  political  subdivision  thereof. 

Sec.  2.  No  child  shall  be  refused  the  right  to  attend  the  school  of  his  choice 
because  of  race,  color,  or  creed. 

Sec.  3.  The  Congress  Si.all  have  power  to  enforce  this  auicle  with  appropriate 
.  legislation.  ^  ^ 

You  will  note,  Mi  Chairman  and  members  of  the  committee,  that 
the  only  difference  between  the  fii*st  amendment  I  introduced  and  my 
second  one  is  the  addition  of  a  new  section.  The  first  section  provides 
that  the  choice  of  assignment  to  a  school  belongs  to  the  parents  and 
the  ocal  governing  body.  Feeling  that  there  might  possibly  be  some 
local  authorities  who  would  arbitrarily  assign  children  in  a  manner 
which  would  cause  segregated  schools,  I  added  the  new  section  2,  which 
would  insure  that  no  child's  choice  of  school  would  be  denied  to  him 
on  the  basis  of  race,  color,  or  creed. 

Make  no  mistake  that  this  issue  is  one  of  paramount  concern  to  the 
people  of  this  Nation  and  that  the  situation  is  growing  more  acute. 
1  1 J  •  ^^^^  Houston,  where  I  reside,  a  uonbinding  referendum  was 
held  in  the  Houston  Independent  School  District,  and  the  issue  was 
J^rT^?  choice.  The  result  of  that  referendum  on  November  16, 
1969,  Mr.  Chairman,  was  92,881  votes  for  freedom  of  choice  and  30,801 
against.  This  result  was  typical  in  all  sections  of  the  school  district, 
both  black  and  white. 

Gentlemen,  the  Federal  courts  of  this  Nation,  in  my  opinion,  have 
far  exceeded  their  powers  and  jurisdiction  in  school  matters,  and  the 
result  is  a  deterioration  of  the  quality  of  education  in  this  country. 
In  my  area  of  Texas,  the  results,  in  many  instances,  have  been  an  in- 
flammation of  racial  tension  with  a  very  detrimental  effect  on  the 
children  and  the  school  system.  Football  teams  have  been  broken  up 
due  to  the  reassignment  of  students.  School  bands  have  been  dispersed 
in  the  same  manner.  Students  who  buv  their  senior  high  school  rings 
during  their  junior  year  find  themselves  graduating  from  a  school 
other  than  the  school  whose  rings  they  wear. 

Parent-teacher  associations,  which  in  my  opinion  are  very  necessary 
if  you  are  going  to  have  parental  interest  In  schools,  have  been  broken 
up,  and  parents  have  the  feeling  that  they  have  no  say  in  the  opera- 
tion of  their  schools. 
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l)eUed  to  L'Jl'f  "t"^  ^'J^^ks  to  school  now  are  cora- 

m  f    on  buses  and  spend,  in  many  instances,  an  hour  or  2 

*''»^eling  between  home  and  school. 
own''«ia  T-^"  and  members  of  the  committee,  the  concern  in  mv 
cTstituTnte  ^"     P'*'^^  ^«^y  forcibly  by  my 

ZusaSds  of  '""'J  ff'^y  present  to  this  committee^litemlly 

situaS  ^"^  telegrams  urging  action  to  correct  thk 

tioSL^/Jjf*"'^^^i*^^'''  I  ^'^^^  ^  Pl^n«'  this  stack  of  peti- 
^®  J"^  signatures-were  handed  to  me  so  that  the 

'^^^'"^  «^      '^^^^^"^  of  thrpeople  f  f 
Needless  to  say,  when  I  return  to  my  district  on  weekends  the  na-a- 
publS  a:?"^'  the  Sion?f  our 

nrJi'';vS'^i'''"*".l'Tl^j"^Z"Hst  b«  done  quickly.  I  would  certainly 
urge  this  committee  to  take  the  initiative  in  drafting  its  own  constitu- 

Sn^ir^^'^wu*  ^^'"^  P^n^'ng  the  committee 

ao  not  furnish  the  correct  answer. 

f not  done,  I  assure  you  that  the  vast  majority  of  citizens  of 

cS.vaJ^  1"  VV"^^  ^^'f^  ^^^^^  ^^^^P^  Government,  a 
government  of  the  people  and  by  the  people,  for  they  feel  that  their 
wishes  are  being  arbitrarily  thwaited  by  capricious  rulings  by  courts 
and  thoughtless  edicts  by  the  Federal  bureaucracv. 
^  This  committee  brought  forth  legislation  vears  ago  to  stop  the  as- 
signment of  children  to  schools  on  thp  basia  of  their  race.  Now  I  ask 
this  committee  to  approvp  my  proposed  constitutional  amendment  for 
the  same  reason  if  it  was  wrong  in  the  past  to  assign,  over  their  ob- 
jection, all  children  of  a  particular  race  to  a  certain  school,  then  it  is 
wrong  at  the  present  to  assign  a  portion  of  stude  ^  is  of  a  particular 
race,  over  their  objection,  to  a  certain  school. 

You  now  have  Federal  agencies  and  the  Federal  courts  ignoring 
the  desires  of  the  parents  and  the  children  themselves  by  assigning 
pupils  on  a  racial  basis  contrary  to  any  existing  law  and  contrary  to 
any  concept  of  quality  education. 

I  sincerely  believe  that  .ny  amendment  will  restore  order  and  self- 
government  to  the  local  school  boards  and  yet  protect  the  rights  of 
minorities  in  their  desire  to  attend  particular  schools.  I  most  earnestly 
urge  your  favorable  consideration. 

Mr.  Chairman,  with  reference  to  the  proposed  amendment  which 
has  received  attention  and  is  being  solicited  for  discharge,  I  might 
point  out  that  it  only  provides  that  no  child  may  be  assigned  to  a 
school  on  the  basis  of  race,  color,  or  creed.  That  has  not  been  the 
reason  for  some  of  the  assignments  by  the  Department  of  Health, 
Education,  and  Welfare,  nor  has  it  been  the  reason  in  some  of  the  court 
decisions. 

Mr.  McCulloch  stated  the  very  same  reason  that  is  being  used  some- 
times that  they  are  being  assigned  to  improve  their  education.  I  don't 
think  you  are  improving  education  when  you  throw  them  into  a  vortex 
of  complexity,  when  they  don't  want  to  go  to  that  particular  school. 
If  you  send  a  child  to  a  particular  school  he  does  not  want  to  go  to,  I 
don't  think  you  are  going  to  find  him  studying?  very  hard ;  he  is  going 
to  be  a  troublemaker. 
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My  proposed  amendment  would  assure  any  child  who  thinks  the 
school  he  goes  to  is  not  of  proper  quality  and  chooses  the  school  he  cares 
to  go  to,  and  the  only  reason  they  could  turn  him  down  would  be 
because  of  his  race,  color,  or  creed,  that  would  be  protected  under  this 
proposed  amendment 

Gentlemen,  I  urge  you  seriously  to  consider  this  question  because  it 
is  a  very  serious  question  for  this  country  and  I  most  earnestly  urge 
your  favorable  consideration  of  my  amendment. 

Chairman  Celler.  If  from  the  testimony  we  hear  there  can  be  dis- 
tilled an  effective,  wise  statute,  you  would  prefer  our  recommending 
such  statute  rather  than  a  constitutional  amendment,  would  you  not*^ 

Mr.  Casey.  I  would  rather  have  a  statute  but,  noting  the  proposed 
amendments  over  in  the  Senate,  I  don't  believe  they  will  accomplish 
what  we  are  interested  in  at  all  because  it  still  leaves  it  to  the  courts 
and  the  courts  have  in  their  recent  actions  so  interprettid  statutes  and 
ignored  gome,  and  HEW  has  ignored  prohibitions  that  the  Congress 
has  put  on  the  appropriations  bill. 

Chairman  Celler.  If  we  could  make  the  statute  foolproof — - 

Mr.  Casey.  I  have  great  confidence  in  you  as  a  most  able  constitu- 
tional lawyer,  not  only  in  this  House ;  if  yod  can  figure  out  some  way 
to  stop  them,  I  am  with  you,  and  I  think  a  statute  would  be  quicker  an<i 
more  easily  passed. 

Chairman  Celler.  On  page  2  of  your  statement  you  have  suggested 
a  constitutional  amendment  which  reads : 

Section  1.  The  right  and  duty  ot!  designating  which  public  elementarj-  and 
secondary  school  a  child  or  ward  will  attend  belongs  jointly  to  the  parents  or 
guardian  of  each  child,  or  ward,  and  to  the  local  school  board  .  .  . 

Then  in  section  2  you  say,  "No  child  shall  be  refused  the  right  to 
attend  the  school  of  his  choice  because  of  n  ce,"  and  so  forth. 

Isn't  there  an  inconsistency  between  section  1  and  section  2? 

Mr.  CaSisy.  Xo,  Mr.  Chairman.  The  school  board  has  to  have  some 
say  in  it.  Otherwise,  you  could  see  a  particular  sesrment  of  the  popula- 
tion saying,  "We  are  all  going  to  this  one  school.  We  will  overload  it." 
But  if  the  scl)ool  board  says,  "Yon  can't  all  <ro  here  because  the  facilities 
are  not  adequate,"  that  would  be  a  reason  they  could  refuse.  But  if  they 
wanted  to  refuse  one,  two,  or  100  children  going  to  a  particular  school, 
they  would  have  to  show  some  legitimate  reason  other  than  race,  color, 
or  creod. 

Chairman  Celler.  In  addition,  you  sav,  "No  child  shall  be  refused 
the  right  to  attend  the  school  of  his  choice." 
Isn't  that  inconsistent  ? 

Mr.  Casey.  No  child  shall  be  refused  the  right  to  attend  a  school  of 
his  choice  because  of  race,  color,  or  creed.  He  can  be  ri^fused  because  the 
facilities  are  not  adequate  or  there  are  too  many  (Children  going  there. 
You  have  to  have  some  local  authority.  Strict  freedom  of  choice  would 
not  work,  Mr.  Chairman;  you  have  to  have  some  authority  to  say, 
"You  can't  all  go  to  this  school;  you  can't  overload  it." 

Mr.  Brooks.  I  was  certainly  gratified  to  see  that  my  distinguished 
colleague  from  Texas,  Bob  Casey,  has  favored  this  hearing  by  testify- 
ing on  the  vital  question  of  school  busing,  whether  by  statute  or  amend- 
ment. We  appreciate  your  coming  bade  in  from  Texas  to  m$ike  this 
statement. 
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Mr.  Ca8et.  Thank  you  very  much.  I  can  assure  you  it    most  diffi'^ult 
to  stay  off  that  discharge  petition. 
Chairman  Celler.  We  are  very  grateful  to  you. 
Mr.  Casey.  Thank  you,  Mr.  Chairman. 

Chairman  Celler.  Our  next  witness  is  the  distinguished  gentleman 
from  Florida  y^ho  is  always  welcome,  Mr.  Charles  E.  Bennett. 

STATEMENT  OP  HON.  CHARLES  E.  BENSETT,  A  U.S.  REPRESENTA- 
TIVE IN  CONGRESS  PROM  THE  STATE  OP  FLORIDA 

Mr,  Bennett,  Thank  you  very  much,  Mr.  Chairman. 

I  sincerely  appreciate  your  giving  me  this  opportunity  to  testify  in 
support  of  the  neighborhood  school  concept  and  my  constitutional 
amendment  to  preserve  this  right. 

House  Joint  Resolution  30,  introduced  by  me  on  January  22,  1971, 
is  the  earliest  introduced  constitutional  amendment  before  the  Con- 
gress. Shortly  ,;fter  I  submitted  it  I  asked  that  hearings  be  held  on  this 
subject. 

But  at  that  early  time  in  1971  there  was  apparently  in  the  committee 
a  feeling  that  hearings  would  not  be  held  at  any  time  in  the  near  future 
and  I  was  so  advised  by  letter.  So  as  time  went  on,  I  introduced  the 
first  discharge  petition  in  the  92d  Congress  on  this  subject;  as  months 
passed,  a  great  interest  has  now  mounted  into  what  is  apparent  to  me 
to  be  a  strong  majority  opinion  in  the  country  and  in  the  House  of 
Representatives  in  favor  of  an  amendment  of  this  type. 

The  committee  in  its  dedication  to  democracy  has  appropriately 
responded  to  this  feeling  and  is  now  holding  these  hearings,  and  I  am 
deeply  grateful  that  this  is  so. 

The  original  constitutional  amendment  which  I  introduced  on  Janu- 
ary 22, 1971,  was  not  as  perfectly  drafted  as  could  have  been  wished, 
although  it  was  the  best  tnat  I  could  come  up  with  at  that  time.  I  have 
now  introduced  House  Joint  Resolution  1073  as  a  substitute  for  House 
Joint  Resolution  30.  The  purpose  is  identical  but  the  wording  is  im- 
proved in  House  Joint  Resolution  1073.  Therefore,  I  am  testifying  in 
support  of  House  Joint  Resolution  1073.  It  is  a  very  brief  amend- 
ment and  reads  as  follows : 

Sexttion  1.  No  student  shall  be  compelled  to  attend  a  public  school  otber 
than  the  one  nearest  his  residence. 

Sec.  2.  The  Con^ss  shall  have  the  power  to  enforce  by  appropriate  legislation 
the  provisions  of  this  article ;  and  to  Insure  equal  educational  opportunities  for 
all  students  wherever  located. 

The  vast  majority  of  the  people  dx  this  country,  of  all  races  and 
economic  positions,  favor  strongly  the  idea  that  no  student  should  be 
compelled  to  attend  a  public  school  other  than  the  one  nearest  his 
residence.  There  are  many  thousands  of  black  people  as  well  as  of 
white  people  in  the  district  which  I  represent ;  and  many  in  both  groups 
have  strongly  urged  me  *o  actively  work  for  a  constitutional  provi- 
sion such  as  above  recited  and  none  have  voiced  opposition  to  this 
point  of  view.  I  am,  of  course,  most  familiar  with  the  problem  of  bus- 
ing in  my  own  district,  Jacksonville,  Fla.  Currently  about  43,000 
stuaents  there  are  bused  for  racial  ratios  and  by  the  end  of  this  year 
the  court  orders  make  the  figure  63,000  to  be  bused  for  racial  ratios. 
The  current  costs  in  Jacksonville  for  court-ordered  btTsing  are  $825,000 
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n?i?  ^^f^^'^  1""^'      ^y^^^  ^^'^     ^h^s  year  the  figures  are  $1,175,- 

000  and  150  extra  buses  for  this  purpose. 

An  inspection  of  the  assets  of  my  district  will  reveal  this  is  a  very 
neavy  burden  because  the  average  income  in  my  district  is  very  low 
My  congressional  district  is  3a  miles  wide,  and  the  school  district  is 
as  wide  and  covers  over  800  square  miles.  People  are  bused  in  this  tre- 
mendous district  through  the  downtown  traffic  all  the  way  across 
lown--black  people  and  white  people-and  they  are  furious  about  it. 

10  bi^  students  long  distances  across  cities,  large  and  small,  and 
thus  to  deprive  them  of  their  time  for  study  and  their  time  for  recrea- 
tion, and  their  time  for  being  with  their  parents  in  character-molding 
activities,  IS  a  penalty  that  neither  this  generation  nor  any  other  een- 
eration  should  have  to  pay.  Children  go  to  school  to  l^m.  Busing 
neither  adds  to  their  learning  in  the  usual  educational  processes  nor 
in  any  other.  ^ 

People  in  low-income  brackets  experience  the  greatest  difficulties 
because  of  the  current  busing  situation.  Every  minute  that  they  can 
have  their  children  with  them  is  important  to  them  since  they  are  not 
M,^^'      ^""^1?*?  buy  some  things  and  services  that 

those  in  the  wealthier  groups  can  buy.  Also,  when  busing  becomes  par- 
ticularly intolerable  to  them,  they  do  not  have  a  chance  to  place  their 
J  cf  P"vat«  schools.  Neither  do  they  have  the  chance  to  have 
these  children  perform  hou^hold  duties  that  are  important  in  low- 
income  bracket  families  to  hold  the  family  tx>gether. 

Most  important,  however,  is  the  denying  to  these  people  of  the 
opportunity  to  be  with  their  children  in  character-molding  activities 
7^]fjJ^  now  difficult  because  of  the  long  neriodg  of  time  that  these 
children  must  be  away  from  their  home  influences. 

I  want  to  emphasize  that  the  amendment  that  I  propose  would  not 
Sp1^%?^  ''fj  «^,^"y*hi"g-  It  is  not  a  return  to  t^e  old  dual  school 
SaT;  S  "'*'u-  1?:^ ''l"*  a  student  being  assigned  to  a  school  more 
distant  than  his  neighborhood  school  if  he  or  his  parents  preferred 
the  other  school  for  some  reason.  It  just  prevents  this  being  forced 
upon  nim.  ° 

Further,  it  attempts  by  the  last  sentence  of  the  amendment  to  insure 
that  equa  educational  opportunities  for  all  students,  wherever  lo- 
cated, will  be  attained;  and  it  puts  the  responsibility  on  Congress, 
bome  suggested  that  the  right  to  equal  educational  opportunity  should 
be  asserted  as  a  constitutional  right  in  the  ordinary  formula  for  the 
establishment  of  rights.  I  would  have  no  objection  to  that  result,  but 
1  did  not  put  It  in  the  wording  which  I  introduced  because  I  did  not 
know  how  that  sort  of  wording  could  be  enforced  by  the  courts  since 
the  local  governments  have  the  basic  responsibility  to  run  schools 
and  1  see  no  reason  to  change  that.  The  way  I  have  worded  it  in  my 
constitutional  amendment  is  workable  because,  while  leaving  school 
management  in  the  grassroots,  the  responsibility  is  put  on  Congress  to 
equalize  educational  opportunities  throughout  the  United  States  in 
a  way  which  would  not  give  rise  to  individual  lawsuits  but  instead 
give  rise  to  legislation  of  a  guideline  and  fund-producing  type.  This, 
I  take  It,  is  what  IS  modt  needed. 

1  believe  the  constitutional  amendment  which  I  have  introduced 
IS  a  workable,  clean  provision  behind  which  all  Americans  can  rally 
for  the  improvement  of  the  education  of  the  youth  of  our  country 
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c.  PoPF.  Mr.  Chairman,  I  know  I  speak  the  sentiments  of  every 
menber  of  the  committee  when  I  say  the  gentleman  from  Florida  is 
always  welcom  ^  here.  He  has  a  reputation  for  fairmindedn  ss.  I  know 
wiiat  he  speaks  comes  from  the  heart. 

If  I  n^ay,  I  would  like  to  ask  the  gentleman  for  his  definition  of 
t>ic  phro^e  "neighborhood  school." 

Mr.  liENNETT.  That  is  not  in  the  constitutional  amendment  which 
I  have  but  it  is  in  my  statement.  The  constitutional  amendment  says 
i  he  school  nearest  his  residence. 

Mr.  Popp.  Do  you  mean  the  "school  nearest  his  residence"  to  be  the 
equivalent  of  "neighborhood  schools"  ? 

Mr.  Bennet.  As  far  as  mv  statement  is  concerned  supporting  the 
constitutional  amendment,  I  did  have  that  in  mind  but  the  consti- 
tutional amendment  is  certainly  arrived  at  with  much  more  care  than 
my  statement  and  I  would  prefer  that  the  language  of  the  constitu- 
tional amendment  override ;  and  it  says  "nearest  to  his  residence,"  and 
that  is  very  specific. 

Mr.  Popp.  Suppose  a  student's  home  is  adjacent  to  the  geographic 
boundary  J  a  local  school  district  and  the  school  physically  closest 
to  his  resluence  lies  across  the  geographic  boundary  in  another  local 
school  district.  Would  a  child  be  allowed  under  the  language  of  your 
amendment  to  attend  that  school  even  if  the  school  authorities  in  the 
school  district  of  which  he  is  a  resident  required  h'na  to  go  to  a  school 
in  that  district? 

Mr.  Bennett.  I  am  glad  you  brought  that  \x\y  because  this  empha- 
sizes section  2  of  the  constitutional  amendment  which  I  have  intro- 
duced. Now,  in  response  to  the  question  you  have  asked,  if  the  Con- 
gress of  the  Unitea  States  did  not  enact  a  law  setting  down  guide- 
lines which  would  make  this  appropriate  in  certain  oases  as  you  sug- 
gest, either  allowing  that  to  be  handled  by  administrative  action  or 
a  law  they  passed  specifically,  then  in  fact  the  child  would  have  to  go 
to  the  one  closest,  as  the  crow  flies,  to  his  homa 

I  have  had  an  opinion  on  this  by  very  able  lawyers.  I  have  not  prac- 
ticed law  for  20  years  myself  but  very  able  la^vyel•s  have  looked  at  this 
and  they  say  section  2  allows  what  you  refer  to  be  handled  by  statu- 
tory enactment;  and  it  would  allow  regulation  in  a  department  such 
as  Health,  Education,  and  Welfare  if  a  bill  were  enacted  under  this 
amendment  to  allow  administrative  action. 

Mr.  Popp.  Thank  you,  Mr.  Chairman. 

Mr.  HtTTCHiNsoN.  Mr.  Chairman,  I  want  to  echo  the  statements  of 
the  gentleman  from  Virginia  with  reference  to  the  esteem  with  which 
the  witness  from  Florida  is  held  by  members  of  this  committee. 

I  am  disturbed,  at  first  glance,  by  the  scope  of  the  last  phrase  in 
your  constitutional  amendment:  "and  to  insure  equal  educational  op- 
portunities for  all  students  wherever  located."  I  anticipate  that  that 
language  in  the  Constitution  would  be  construed  by  the  courts  as  vest- 
ing in  the  Congress  complete  authority  over  the  educational  system 
in  the  country  in  order  to  insure  equal  educational  opportunities. 
Would  you  not  suppose  that  Congress  could  dictate  what  the  teacher- 
student  ratios  should  be,  what  the  content  of  the  classroom  instruction 
should  be,  what  the  aualifications  of  teachers  should  be?  The  state- 
ment which  I  know  the*  gentleman  sincerely  makes,  that  his  proposal 
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would  leave  educational  management  at  the  local  level,  I  am  afraid 
would  not  prove  to  be  correct. 

Does  the  gentleman  want  to  develop  this  point  further  ? 
,  Mr.  Bennett.  I  would  like  to  develop  it.  I  have  not  said  anything 
m  my  ^tement  about  another  problem  whi'^h  faces  us  further  down 
the  road,  one  that  has  nothing  to  do  with  thtf  racial  problem  or  busing, 
specifically,  but  havmg  to  do  with  equality  of  etotion.  So  far  it 
has  not  gone  beyond  the  State  involved;  but  really  the  principle  in- 
volved could  really  be  na4;ionwide.  If  the  courts  uphold  this  philosophy 
and  say  eveiyone  is  entitled  to  an  equal  education  in  the  separate 
states,  I  would  imagine  it  would  not  be  much  stretch  of  imagination 
to  say  this  on  a  national  basis. 

Somebody  has  to  have  authority  to  correct  this.  Instead  of  putting 
It  m  as  a  right  that  an  individual  would  be  expected  to  litigate,  I  put 
the  responsibility  on  Congress  to  do  whatever  is  to  be  done  in  this 
field  by  guidelines  or  by  dollars  that  they  would  appropriate. 

1  think  my  amendment  therefore  solves  a  number  of  problems.  You 
notice  It  does  not  mention  race  or  busing.  It  goes  to  fundamental  rights 
of  individuals.  I  think  one  of  the  fundamental  rights  of  individuals 
which  IS  coming  up  across  the  horizon  real  quick  is  to  have  an  equal 
education  everywhere  m  the  United  States,  and  there  is  nobody  else 
who  can  provide  that  except  the  Congress  of  the  United  States. 

•i  1  1  have  drafted  my  amendment  does  not  give  rise  to  indi- 
vidual lawsuits  to  test  this  in  the  constitutional  field  before  thd^urts, 
but  It  does  put  a  responsibility  on  Congress. 

I  am  drawing  the  distinction  between  section  1  which  gives  a  basic 
constitutional  right  which  can  be  litigated  in  a  lawsuit  by  an  individ- 
ual, rhe  s^ond  part  gives  power  to  the  Congress,  power  to  insure  equaJ 
opportunities  for  all  students  wherever  located. 

T  '''^^  ^'^^        0^  *hese  problems  by  amendment. 

1  think  everyone  knows  I  have  a  relatively  conservative  point  of  view 
but  I  do  try  to  look  at  the  future,  and  my  constitutional  amendment 
will  help  solve  this  problem  which  is  about  to  arise. 

noiiifn  S'-T-  "j"  ^''^  y""*"  dedication,  candor,  and  ex- 
cellence as  a  Member  of  the  House,  and  we  always  listen  most  atten- 
fi??    7i    ^Si?  'f  Interesting  to  observe  that  we  have  thus 

far  heard  three  Members  of  Congress  and  there  have  been  offered  to 
us  four  different  types  of  constitutional  amendments.  So  you  can  see 

Tir      ^  SOJng  to  be  an  easy  one. 

rr^^L  ^r^'^- 1  ""^^^  sir,  and  I  know  this  committee,  if  any  com- 
mittee of  Congress  can,  will  come  out  with  the  best  possible  product. 
1  am  glad  it  is  in  such  fine  hands. 

Chairman  Celler.  Thank  you  very  much,  Mr.  Bennett.  We  ap- 
preciate your  comments. 

Our  next  witness  is  the  distinguished  Member  of  Congress  from 
Georgia,  Mr.  Jack  Brinkley. 

STATEMEUT  OF  HOW.  JACK  BEIHKIET,  A  11.8.  HEPRESEIITATIVE  IN 
COirOEESS  PROM  THE  STATE  OP  OE0E€*A 

T«!^!;J5"on^'f^;  ^r.  .Chairman  and  members  of  the  committee,  on 
January  20,  1970,  during  f,he  second  session  of  the  91st  CongreM,  I 
proposed  an  amendment  to  ihe  Constitution  of  the  United  Stat^.  This 
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proposal,  House  Joint  Resolution  1048,  would  provide  that  the  in- 
voluntary busing  of  any  student  to  a  school  or  the  required  attendance 
of  any  student  at  a  scnool  outside  the  student's  local  school  zone  for 
the  purpose  of  achieving  racial  balance  or  quotas  is  prohibited. 

On  January  22, 1971,  near  the  beginning  of  the  first  session  of  the 
92d  Congress,  I  reintroduced  this  constitutional  amendment  designated 
House  Joint  Resolution  43  which,  like  its  predecessor,  was  referred  to 
the  Committee  on  the  J udiciary. 

I  appreciate  this  opportunity  to  testify  before  you  today  on  this 
vitally  important  legislation. 

As  a  lawyer  myself  and  a  successor  to  Hon.  E.  L.  (Tic)  Forrester, 
who  served  on  this  committee  with  many  of  you,  may  I  propound  a 

Juestion  and  briefly  build  around  it,  giving  what  I  believe  to  be  a 
air  perspective  and  an  accurate  evaluation. 
Question.  Should  neighborhood  schools  whose  students  happen  to 
preponderate  in  one  race  or  another  because  of  housing  patterns  be 
required  to  bus  students  to  achieve  proportional  racial  balance? 

In  the  landmark  decision  of  Shelley  v.  Kraemer^  334  U.S.  1  (1948), 
the  U.S.  Supreme  Court  established  the  criteria  that  racially  restric- 
tive covenants  on  land  are  unenforceable.  Prior  to  that  time  many 
housing  patterns  were  strictly  controlled  in  most  sections  of  the  country 
through  this  device — restrictive  covenants  based  on  race — with  com- 
plete Grovemment  sanction.  Schools  resulting  from  that  situatim  are 
)ust  as  surely  de  jure  as  those  schools  formerly  operating  under  a  dual 
system.  Yet  this  has  been  the  hypocritical  excuse  to  exempt  most  non- 
Southern  systems  from  that  classification.  Thus,  if  the  answer  to  my 
question  is  in  the  negative,  then  neither  should  busing  be  requirea 
of  former  dual  systems  under  no  less  authority  than  Shelley  v. 
Kraemer. 

Just  as  busing  to  achieve  segregation  was  wrong,  busing  to  achieve 
integration  is  wrong.  To  draft  other  children  from  unwilling  parents 
to  serve  as  social  leavening;  to  transport  human  beings  from  one  end 
of  a  county  to  another  to  provide  others  with  academic  fellowship; 
to  yoke  together  those  of  unequal  learning  readiness,  ability,  and  cul- 
tural background  in  the  faint  ho|3e  of  benefiting  one  at  the  almost  cer- 
tain expense  of  the  other;  to  punish  some  to  pamper  others;  to  set  the 
stage  for  disorder  and  educational  chaos  as  an  atonement  for  past  real 
or  fancied  wrongs;  to  use  educational  institutions  as  factories  for  so- 
cial experiment  and  reform :  to  deny  the  rights  of  many  to  grant  a 
license  to  a  few,  I  believe,  Mr.  Chairman,  and  members  of  this  com- 
mittee, is  measureless  folly. 

Who  is  there  among  us  who  would  seriously  advocate  resettlement 
of  citizens  around  the  country  in  order  to  achieve  geoCTaphic  propor- 
tional racial  composition?  But  is  not  the  principle  of  busing  precisely 
the  same? 

We  choose  where  we  live,  whether  in  Maine  or  (Georgia,  commen- 
surate with  our  ability  to  afford  it,  based  specifically  on  the  considera* 
tions  of  school  area,  church  affiliation,  nearness  to  friends  and  the 
like. 

In  the  words  of  J ustice  Louis  D.  Brandeis : 

They  (the  IV>miding  Fathers)  conferred,  as  against  the  Gtovernmentt  the  right 
to  be  let  alone— the  most  comprehensiTe  of  ri^ts  and  the  right  most  valtied  by 
civilized  men. 
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Brmon  v.  Board  of  Education,  347  U.S.  483  ( 1954) ,  held  that  a  black 
Child  cannot  be  excluded  from  one  school  and  required  to  attend  an- 
other school  solely  because  of  his  race.  All  too  many  governmental 
oihcials  have  misconstrued  Brotcn  to  require  that  black  and  white  chil- 
dren must  be  excluded  from  one  school  and  required  to  attend  another 
^^ly  because  of  their  race— that  is,  to  meet  racial  quota  or  balance 

The  situation  might  be  likened  to  the  invalidating  of  laws. requiring 
bhck  citizens  to  sit  in  the  rear  of  a  bus.  A  great  many  governmental 
oflicials  are  m  the  position  of  insisting  that  the  decision  requires  black 
and  white  passengers  to  be  seated  according  to  a  percentage  or  quota 
system  so  as  to  enforce  a  uniform  racial  distribution  throughout  the 
bus.  We  object  to  the  Government's  conversion  of  a  personal  right  into 
a  personal  duty,  just  as  w6  would  object  to  its  equating  a  citizen's 
right  of  religious  freedom  with  a  duty  to  go  to  church. 

Last  summer  I  sent  out  a  questionnaire  to  the  residents  of  one  of  the 
itf  counties  I  represent  where  my  home  is  located,  Muscogee  County. 
Its  government  is  consolidated  with  that  of  Columbus,  Georgia's  second 
largest  city.  It  is  also  the  home  of  Fort  Bennijig  and  is  a  forward, 
progressive  city  Two  blacks  are  elected  councilmen;  one  black  hai 
Jong  represented  us  m  the  General  Assembly  of  Georgia.  Many  blacks 
ably  serve  on  different  boards  and  agencies. 

To  this  constituency  we  wrote,  "A  questionnaire  is  at  best  limited, 
but  the  intention  of  this  one  is  to  draw  upon  the  personal  knowledge 
Of  the  answerer  and  his  or  her  best  judgment  based  thereupon." 

Here  are  the  questions  and  tabulations : 

1.  Do  you  have  children  in- 

Public  school,  y25. 
Private  school,  75. 
Parochial  school,  17. 
No  school-age  children,  415. 

2.  Judging  from  the  development  of  your  children  only,  would  you 
say  that  the  quality  of  education  is— 

Improving,  219. 
About  the  same,  204. 
Deteriorating,  792. 

3.  Is  this  due  to — 

School  changes,  659. 

Teacher  changes,  586. 

Social  emphasis,  525. 

Distance  to  school,  231. 

None  of  the  above  (please  explain) ,  78. 

4.  House  Joint  Resolution  43,  Brinkley  of  Georgia,  would  establish 
&s  a  national  constitutional  standard  the  right  of  children  to  attend 
his  or  her  neicrhborliood  school. 

Would  .you  favor  House  Joint  Resolution  43?  383. 

.u-  ,  1'A„     °^  helpful  to  ask  the  President  where  he  stands  on 
tnisc  126. 

Would  it  be  helpful  to  secure  the  position  of  all  1972  presi- 
dential candidates?  182.  ^ 

Would  it  be  better  to  give  the  facts  to  the  people  from  other 
parts  of  the  country  ?  155. 
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Would  It  be  better  in  the  long  run  to  work  within  the  Congress 
for  a  proposed  constitutional  amendment  limiting  the  terms  of 
Supreme  Court  Justices  (H.J.  Kes.  699,  Brinkley  of  Georgia)? 

All  of  the  above,  1040.  None  of  the  above,  6. 
^  While  the  response  to  this  questionnaire  was  not  overwhelminff^  I 
sincerely  believe  that  it  is  representative. 

T    ^rx««94.    1  1  J.1    •  *  .  .1 


to 

things 

to  major  in  minors,  chief  of  which  is  the  judicial  obsession  to  balance 
the  races. 

The  identity  of  the  individual,  and  in  a  larger  sense  the  identity  of 
his  or  her  neighborhood,  is  also  very  important  and  worthy  of  pro- 
tection. Our  correspondence  from  black  and  white  citizens  alike  points 
out  the  desirability  of  pride  in  i('entity  and  culture.  An  individuaPs 
Identity  m  a  democratic  society— whether  he  is  white  or  black-should 
not,  under  any  reasonable  circumstance,  be  bent  to  the  will  of  the  state- 
lo  absorb  a  minonty  into  a  majority  as  a  judicial  concept  of  the  state 
IS  wrong  to  both  minonty  and  majority  alike. 

*u  r>^^^'"^^^'^'  Chairman,  when  emphasis  in  school  is  placed  on 
the  li  of  race  over  the  traditional  three  It's  of  reading,  writing,  snd 
arithmetic,  we  know  what  will  happen.  We  have  seen  it  with  our  eves. 
Ue  have  felt  it  m  our  hearts.  Noble  motivation  has  not  achieved^the 
envisioned  or  desired  results :  the  upliftinc  of  all  children. 

Quality  education  can  best  l>c  acliieved  in  a  Icaminff  environment 
pur  resourc^  are  limited  and  can  l)est  be  utilized  to  create  such  a  place 
in  neighborhood  schools  where  a  feeling  of  belonging  is  present: 
where  a  feeling  of  security  exists;  where  a  sense  of  participation  bv 
parent  and  child  alike  is  present.  To  consume  resources  of  time  ancl 
money  for  busing  for  the  purpose  of  achieving  racial  balance  is  so 
obviously  wrong,  meaningless,  and  unproductive;  it  is  a  \  oid,  demean- 
ing. It  IS  mercurochrome  when  the  need  is  penicillin. 

The  pr^t  stage  in  history  was  thousands  of  years  in  the  settin<r.  As 
our  republican  form  of  govenimcnt  changes  the  scenerv  and  improvises 
the  dialog,  may  it  have  the  wisdo  i  and  patience  to  allow  the  player- 
free  constitutional  choice  in  findin^r  their  changing  roles  and  adjusting 
to  their  new  parts— without  coercion.  This  Nation  is  not  plavino'  a 
one-night  stand.  ^  * 

Thank  you,  Mr.  Chaivman. 

Chairman  Ceu>er.  3  jtist  want  to  read  a  brief  statement  bv  Chief 
Justice  Burger  of  the  U.S.  Supreme  Court  speaking  for  the  Court 
m  ^icmn  y.  Board  of  Edwahon  on  this  subject  you  have  touched 
upon.  Chief  Justice  Bu/ger  said : 

All  things  being  equal,  with  no  history  of  discrimination,  it  might  well  be 
desirable  to  assign  PuPils  to  schools  nearest  their  homes.  But  aU  thiiigs  are  not 
equal  in  a^stem  that  has  been  dollberately  constructed  and  maintained  to 
enforce  racial  segregation.  The  remedy  for  such  segregation  may  be  ndmiiilstra. 
tlvely  awkward,  inconvenient  and  even  bizarre  in  some  situations  and  ni:«v  rven 
Impose  burdens  on  some  but  aU  awkwardness  jind  Inconvenience  cnnimt  bo 
nvoldod  in  the  interim  period  when  remedial  adjustments  are  being  mnde  to 
eliminate  the  dual  school  systems. 

I  just  wanted  to  put  that  interpretation  in  the  record  at  this  point 
1  on  may  want  to  comment  on  that. 

80-449—72  3 
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Mr.  Bmnklct.  That  is  precisely  the  point  I  wish  to  make.  The  Court 
has  set  up  an  artificial  distinction  in  this  definition  of  de  facto  and  de 
jure  schools. 

Prior  to  1948,  with  the  full  coercive  power  of  Government,  lily- 
white  subdivisions  were  sanctioned  under  full  authority  of  law  from 
which  schools  emanated  and  which  were  just  as  surely  segi*egated 
scliools  as  those  in  the  South  because  of  the  dual  system.  Therefore, 
\yhat  we  say  is  the  fact  that  this  distinction  is  unjustified,  the  distinc- 
tion between  de  facto  and  de  jure,  because  in  those  subdivisions  of  New 
York  and  California,  the  dc]il>eratc  pattern  of  se^egation  was  just 
as  sure  as  in  Atlanta,  Ga.,  and  this  case,  Shelley  v.  Kraemer^  proves  it. 
I  comniend  it  to  your  coun:>eL 

Chairman  Celixr.  We  are  grateful  to  you  for  your  very  profound 
statement. 

Our  next  witness  i;  the  distinguished  Member  from  Alabama,  Mr. 
Bill  Nichols. 

STATEMENT  OF  HON.  BILL  NICHOLS,  A  U.S.  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  AT.AHAMA 

Mr.  XicHOi/S.  Thank  you,  Mr.  Chairman,  and  gentlemen  of  the  com- 
mittee. 

It  is  indeed  a  pleasure  and  a  privilege  to  appear  before  your  com- 
mittee in  rejrard  to  House  Joint  Resolution  620.  which,  if  adopted, 
would  prohibit  students  from  being  assigned  to  a  particular  school  on 
the  basis  of  race,  crecxi,  or  color. 

Under  the  April  20, 1071,  Supreme  C/Ourt  ruling  which  declared  the 
forced  busing  of  children  to  a  constitutional  means  of  aciiieving 
ra>cial  balance,  students  are  aasigned  solely  on  the  basis  of  race. 

Many  proinments  of  forced  busing  -would  have  us  believe  that  "we 
must  hnve  busing  in  order  to  guarantee  members  of  minority  gix)ups 

auality  educatioTi.  Mr.  Chairman,  let  me  assure  yon  that  I  sincerely 
esire  quality  education  for  all  of  our  people  regardless  of  race.  cn*ed, 
or  color,  and  I  think  my  voting  record  in  the  92d  Congress  has  reflected 
my  support  for  better  education  for  all  people. 

However,  I  strongly  challenge  the  idea  that  forced  busing  is  a 
desirable  means  of  ju'hieving  quality  education.  In  fact.  I  profoundly 
believe  that  the  evidence  tends  to  indicate  that,  forced  busing  is  one  of 
the  most  disruptive  and  de.<?tru(tive  f(»rces  in  the  history  of  American 
education.  It  has  brought  chaos  and  anxiety  into  the  lives  of  many  par- 
ents and  .students  in  all  sections  of  our  country.  In  addition  to  the  tur- 
moil crcatexl  by  busing,  it  is  also  costing  the  already  overburdened  tax- 
payer greatly.  On  top  of  the  high  co«^  of  busing,  many  school  systems 
have  been  fonrd  to  purcha.se  new  equipment  in  order  to  comply  with 
couit  orders.  It  has  been  estimated  that  the  court  order  in  Iy)S  Angeles. 
Calif.,  to  transport  240,000  students  distances  ranging  up  to  25  miles, 
would  cost.$18f)  million  over  the  next  8  years. 

Afr.  Chninuaii.  it  seems  to  me  tluit*^this  increasexl  spending  would 
have  a  more  positive  imx)act  on  the  quality  of  education  if  it  were  s|K»»t 
on  something  other  than  transporting  students  simply  to  attain  the 
Supreme  Court's  ideal  racial  balance. 

Finally,  I  think  it  should  be  remembered  that  we  live  in  a  representa- 
tive democracy  and  that  we  in  the  Congress  sliould  make  every  effoit 
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to  represent  the  will  of  the  majority  of  the  people  in  this  country.  Ke 
cent  estimates  across  the  Xation  indicate  that  75  to  80  percent  of  the 
American  people  are  opposed  to  forced  busing  to  achieve  racial  balance 
in  our  schools.  Just  this  month  a  3,:300-car  motorcade  composed  of 
Kichmond  area  parents  visited  Y/ashington  protestincr  forced  busin<? 
and  the  assignment  of  students  to  schools  outside  their  neighborliood 
for  the  sole  purpose  of  achieving  racial  balance.  As  you  know,  I  am 
sure,  there  has  been  strong  opposition  to  busing  in  California.  Michi- 
gan, Virginia,  Alabama,  and  many  other  States. 

Mr.  Chairman,  I  sincerely  believe  that  House  Joint  ResoUition  C20 
does  indeed  reflect  the  will  of  the  majority  of  the  people  in  our  country, 
and  as  such  I  certainly  hope  it  will  be  passed  by  the  Congress. 

I  appreciate  the  opportunity  of  testifying  l^efore  your  good  commit- 
tee, Mr.  Chairman,  and  the  tin'ic  you  have  given  us. 

Chairman  Celijer.  Are  there  any  <|uestions? 

We  are  very  grateful  to  yon  and'tliank  you  very  much. 

Our  next  witness  is  Mr.  Fletcher  Thonjpson,  our  distinguished  col- 
league from  Georgia. 

STATEMEJTT  OP  HON.  FLETCHEE  THOMPSON,  A  U.S.  KEPRESENTA- 
TIVE  IN  CONGEESS  FEOM  THE  STATE  OF  GEOEGIA 

Mr.  Thompson.  Thank  you  very  much,  ]ilr.  Chairman. 

I,  too,  appreciate  this  opportunity  to  appear  with  regard  to  legisla- 
tion and  proposed  constitutional  amendments  relating  to  public  school 
attendance  based  on  the  race,  color,  or  creed  of  the  student. 

I  suppose  that  T  have  spent  more  time,  written  more  letters  and 
introduced  more  bills  and  nmeiidnients  in  an  effort  to  find  a  <^)lntion 
to  this  than  any  other  Member  of  Congi-ess. 

^Vhen  I  first  came  to  Congress,  I  became  incensed  with  what  I  saw 
happening  to  our  school  systems  in  the  South,  in  the  name  of  deseirre- 
if '  Jt7"'^'  '^'^^  to  pause,  Mr.  Chairman,  at  this  moment  and  i^int 
out .  lat  1  have  a  consi.stent  record  of  supporting  equal  rights  for  all 
people  and  have  no  intention  of  deviating  from  this,  either  now  or  ]n 
the  futui*e. 

However,  what  has  been  thruf>t  upon  Southern  schools  is  n>t  equal. 
It  IS  not  rijrht,  and  it  is  destructive  of  our  educational  system.  We  are 
not  affording  equal  protection  of  the  laws  to  all  pox>pIe,  'but  indeed  are 
punishing  many  because  of  the  desim  of  some  people  to  implement 
their  peX  social  theoncs.  ^ 

Heforc  I  specifically  discuss  any  proposed  amendment  to  the  Con- 
stitutum,  I  would  like  to  pomt  out  a  hxot  that,  though  little  known  is 
of  great  importanc<»  so  far  as  educr..  ion  is  conc^metl  It  illustrates  tlm 
degiw  of  ui>heaval  forcexl  upon  Southern  schools  in  the  name  of  equal 
protection  of  the  law  for  all.  This  mnla^  a  southerner  understand  how, 
throughout  iistorv-,  many  lives  have  Ix^on  lost  and  much  suirerincr 
caus|Hl  111  what  some  few  considered  a  holy  cause.  Southeni  sclioof- 
chi  divii  have  hern  the  victims  of  a  so-called  holy  cause  of  forced  rn- 
cnil  balance,  dM-ecte<l  and  sustained  by  persons  who  were  often  well- 
intended  but.  unfortunately,  knew  little  al>out  the  facts  relatiiirr  to 
equal  protection  of  the  law  in  Southern  States 

Appioxunately  :\  years  ago,  HEW  advisexl  one  local  school  superin- 
tendent  in  my  district  that  a  O-ycar-old  high  school,  which  had  cost 
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about  $1  million,  would  have  to  be  abandoned,  since  it  helped  per- 
petuate a  segregated  school  system.  The  student  body  of  this  school 
was  all  black  and,  without  exception,  all  of  them  lived  closer  to  that 
school  than  any  other.  But  the  facility  was  to  be  closed  down  because 
HEW  said  that  keeping  it  open  would  promote  segregation. 

This  caused  me  to  ask  HEW  how  many  schools  throughout  the 
South  had  been  closed,  not  because  the  schools  were  outdated  or  in- 
adequate or  unsafe,  but  simply  to  force  the  students  out  of  one  school 
and  into  another  for  the  purpose  of  achieving  racial  balance. 

At  first,  HEW  denied  keeping  statistics  of  this  nature.  I  then 
personally  contacted  some  1,816  individual  school  districts  and  asked, 
first  of  all,  how  many  schools  in  that  district  had  been  closed  during 
the  j)ast  year  and,  second,  how  many  had  been  closed  at  the  insistence 
of  either  HEW  or  Federal  courts  in  order  to  promote  wliat  they 
called  "desegregation"  but,  in  fact,  was  mathematical  racial  balance. 

At  the  same  time,  I  requested  the  help  of  Congressman  John  Moss, 
chairman  of  the  Freedom  of  Information  Subcommittee,  to  lequire 
HEW  to  give  me  the  figures  I  requested.  From  my  efforts  in  contacting 
school  districts,  I  learned  that  356  schools  had  been  closed,  which, 
according  to  the  school  authorities,  were  closed  solely  for  the  purpose 
of  trying  to  achieve  racial  balance  and  not  because  of  any  deficiencv 
in  the  building.  Then,  at  the  prodding  of  Congressman  Moss,  KEW 
supplied  me  with  their  information  which,  to  my  amazement,  showed 
that  not  356,  but  rather  475  schools  had  been  closed  in  the  South 
for  the  purpose  of  promoting  racial  balance. 

Try  as  I  mi^ht,  I  could  never  got  anyone  very  npsot  nl>oiit  this 
waste,  because  the  tide  and  emotion  were  running  in  the  other  direc- 
tion. I  submitted  for  the  Record  the  information  given  me  by  HEW, 
and  it  is  contained  in  the  Congressional  Record,  page  H99969  Febru- 
ary 18,  1970.  This  material  [)oints  out  not  only  that  more  than  400 
schools  were  closed  for  a  social  purpose,  but  also  that  millions  and 
millions  of  taxpayers'  dollars  were  wasted. 

As  a  sidelight,  you  may  have  read  about  the  fact  that  Baker  Acad- 
emy in  Baker  County,  Ga.,  has  been  sued  by  the  Justice  Department 
to  void  its  purchase  of  an  abandoned  public  schoolhouse,  where  it  is 
now  conducting  classes. 

I  have  been  to  Baker  County  and  seen  that  this  is  a  fine,  solid 
building.  It  was  sold  at  public  auction  on  the  steps  of  the  courthouse 
and  the  buyers  then  sold  it  to  Baker  Academy.  I  say  hurrah  for  Baker 
Counter,  for  at  least  its  abandoned  school  facility  is  being  used  for 
education.  It  is  not  like  Butler  High  School  in  Gamesville,  Ga.,  which 
was  closed  when  it  was  8  years  old  because  it  was  in  a  black  com- 
munity and  keeping  it  opjen  would  not  promote  racial  balance.  This 
school  has  not  been  used  since  that  time  for  classes. 

Had  it  not  be^n  for  waste  like  this.  President  Nixon  would  never 
1...  *e  to  ask  for  $ll^  billion  in  emergency  aid  to  combat  problems  cre- 
ated by  actions  such  as  I  have  cited  above.  The  HEW  figures  reprinted 
in  the  Congressional  Record  arc  presented  as  exhibit  A,  attached  to 
my  testimony,  and  I  hereby  request  unanimous  consent  that  they  be  in- 
cluded in  the  official  record  of  these  proceedings  at  this  jioint. 

Chairman  Ckllkr.  Tlicy  will  be  included. 

(Tha  figures  follow;) 
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•  i^'  Thompson.  Now,  Mr.  Chairman,  putting  the  past  aside  and 
with  It  all  the  mjustices  done  to  both  blacks  and  whites,  our  task  today 
IS  to  attempt  to  map  out  a  future  course  for  this  Nation  in  school 
matters.  Whether  by  constitutional  amendment  or  by  regular  bill, 
we  must  decide  what  will  best  serve  the  interests  of  the  people,  espe- 
cially the  schoolchildren  of  America. 

^  I  will  not  at  this  time  attempt  to  relate  the  numerous  court  decisions 
in  school  cases,  for  I  feel  certain  that  you  are  as  familiar  with  those 
as  I  am. 

^  Suffice  it  to  say  that  school  systems  are  now  faced  with  the  condi- 
tion that  students  must  be  assigiied  to  attend  schools  solely  on  the 
basis  of  race,  color,  or  creed  of  the  child. 

This  is  achieved  not  only  through  forced  busing,  but  also  through 
clewing  of  schools,  pairing  of  schools^  alteration  of  grade  structure 
and  the  gerrymandering  of  school  districts. 

With  this  knowledge,  I  drafted  the  language  now  known  as  the 
Lent  amendment.  As  the  original  author  and  the  first  to  introduce 
this  proposed  amendment,  as  House  Joint  Kesolution  561,  I  would 
like  to  explain  the  purpose  of  the  measure,  what  it  does  and  what 
it  does  not  do. 

The  proposed  amendment  popularly  known  as  the  Lent  amendment 
as  origmally  drafted  by  myself  means  simply  that  public  school  as- 
si^nmen.  would  be  based  on  factors  other  than  race,  creed  or  color. 
Any  attempt  to  base  school  attendance  on  race,  through  forced  busing, 
gerrymandering  school  districts,  pairings,  closing  schools,  altering 
grade  structure  or  any  other  means  would  be  prohibited,  should  this 
proposed  amendment  be  enacted. 

So  in  substance,  Mr.  Chairman,  the  amendment  says  that  a  school- 
child  is  a  schoolchild,  and  shall  not  be  considered  a  black  schoolchild 
or  a  white  schoolchild  or  an  oriental  schoolchild  in  assigning  which 
school  he  shall  attend. 

The  amendment  does  not,  in  my  opinion,  as  the  original  author, 
overturn  court  decisions  wherein  there  has  been  a  finding  of  disciim- 
ination  based  on  race,  creed  or  color.  The  amendment  does  specifically 
state  what  criteria  should  not  be  used  in  assigning  students  to  public 
schools,  the  prohibited  criteria  being  race,  creed  or  color.  Other  cri- 


so  forth,  so  long  as  a  child  is  not  forced  to  attend  a  particular  school 
because  of  his  race,  creed,  or  color. 

Mr.  Chairman,  I  have  made  many  speeches  in  my  State  and  district 
in  wliich  I  have  said  that  if  we  accept  the  premise  that  a  black  school- 
child  cannot  receive  a  quality  education  when  placed  with  other  black 
children  and  that  an  influx  of  white  child  is  necessary  for  him  to 
receive  a  quality  education,  then  we  are  hy  w  saying  that  the  black 
race  is  inferior.  This  we  cannot  allow,  for  our  Constitution  states  that 
every  individual  must  legally  be  considered  equal.  We  cannot  abide 
any  legal  presumptions  or  racial  inferiority  as  are  inherent  when  cne 
stiites  that  eriual  education  is  impossible  without  racial  balance. 

The  question  that  presents  itself:  is  thii:  the  only  constitutional 
a  mendment  that  would  provide  for  neighborhood  schools  ?  The  answer 
is :  of  course  not.  However,  the  wording  of  this  proposed  amendment 
is  what  I  prefer  because  it  does  make  clear  that  we  would  consider 
students  as  students,  and  no^"  assign  them  according  to  race,  color  or 
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creed.  This  is  in  keeping  with  the  principles  of  American  democracy. 
Those  who  feel  that  schoolchildren  should  be  forced  to  attend  a  certani 
school  because  of  their  race,  color  or  creed  are  opposed  to  this  amend- 
ment. 

Mr.  Chairman,  some  of  my  colleagi^-*^  have  told  me  that  they  cannot 
support  tins  amendment  because  it  v  i  let  the  South  off  the  hook 
in  some  court  cases.  This  is  true,  it  woulu,  and  it  should.  Specifically  in 
cases  where  busing  is  now  being  carried  out  unvler  Federal  court 
order,  solely  to  achieve  racial  balance,  this  amendment  would  outlaw 
the  practice.  But  I  would  like  to  submit  that  in  the  United  States  we 
need  one  standard  and  one  standard  only.  This  standard  must  be  ap- 
plicable equally  in  all  the  50  States. 

Regarding  other  means,  such  as  passing  laws  or  attaching  ridei^  to 
bills.  It  IS  unfortunate  that  the  Federal  courts  have  seen  fit  to  ionore 
effoi^  of  the  Congress.  A  case  in  point  is  the  Civil  Rights  Act  of  1964 
which  prohibited  the  forcing  of  racial  balance  through  transporting 
students  or  closing  schools,  saying  that  this  was  not  intended.  I  sub^ 
mitted  during  the  last  Congress  a  bill,  H.R.  15162,  to  establish  a  stand- 
ard of  operation  for  public  schools  throughout  the  Nation,  to  be  based 
??  ^  P^^^^y  nondiscrimination.  It  met  with  violent  opposition  from 
HEW  because  it  prohibited  the  requiring  of  attendance  based  on  racial 
factors,  something  HEW  wants  to  force  on  the  people.  But  it,  too, 
would  probably  have  been  ignored  by  the  courts. 

I  personally  believe  that  any  bill  which  attempts  to  remove  school 
matters  from  the  jurisdiction  of  the  courts  is  doomed  to  be  ineffectual. 
The  courts  have  staked  their  rulings  to  the  equal  protection  clause  of 
the  14th  Amendment.  Remoying  school  matters  from  the  jurisdiction 
of  the  courts  does  not  remove  the  courts'  concern  with  the  14th  Ajnend- 
ment.  No  more  need  be  said  of  this. 

I  have  also  had  thoughts  along  the  lines  of  legislation  authorized 
pursuant  to  section  5  of  the  14tli  Amendment.  Such  legislation  would 
state  that  the  Congress  affirms  that  all  citizens  have  equal  protection 
"i^der  the  law  and  that  no  citizen,  by  virtue  of  his  race,  color,  or  creed, 
would  be  forced  to  do  something  another  citizen  would  not  be  forced 
to  do.  This  would,  by  statute,  implement  "equal  protection  of  the 
laws"  and  would  stop  forced  busing  based  on  race. 

What  I  am  saying  is  that  the  Congress  has  constitutional  authority 
to  interpret  the  Constitution,  just  as  do  the  conits.  Specifically,  the 
Congress  has  the  right  to  interpret  and  then  implement  pursuant  to 
section  5  of  the  14tli  Amcndinpnt  the  phrases  of  the  Amendment, 
although  we  run  the  risk  of  the  courts  disagreeing  with  our  interpreta- 
tion, with  a  conflict  between  the  two  branches  ensuing.  Therefore,  I 
return  to  the  position  that  a  constitutional  amendment  is  the  safest 
method. 

It  has  been  said  that  we  learn  from  the  past,  live  in  the  present,  and 
plan  for  the  future.  Let's  learn  from  the  past,  specifically  that  part 
of  the  past  where  we  have  required  attendance  based  on  race.  In  the 
past,  it  was  to  maintain  a  system  of  racial  segregation.  To  this,  the 
people  rightly  objected,  protesting  the  application  of  race  as  a  de- 
terminant of  where  they  could  and  could  not  go,  and  what  they  could 
and  could  not  do. 

For  the  present,  let's  enact  legislation  based  on  our  experience  from 
the  past,  so  that  we  will  not  repeat  the  old  mistake  of  making  race, 
color,  or  creed  a  criterion  for  an  assignment  to  school. 
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I^et's  plan  for  tfte  future,  as  our  forefathers  planned,  a  society  in 
which  all  are  by  law  treated  equally,  and  where  one's  race  merits  him 
no  special  treatment  nor  makes  him  the  object  of  discrimination.  Let's 
treat  Americans  as  Americans  and  not  some  as  black  and  some  as 
white,  with  race  determining  where  they  must     or  what  they  must  do. 

Let  us  have  a  society,  Mr.  Chairman,  in  which  all  Americans  are 
Americans,  not  some  black  and  some  white,  with  favoritism,  discrimi- 
nation, or  bias  toward  none  because  of  race,  creed,  or  color. 

I  implore  you  to  report  to  the  House,  House  Joint  Resolution  620 
or  any  other  proposed  constitutional  amendment  which  will  eliminate 
race,  creed,  and  color  as  a  basis  for  assignment  to  public  schools. 

Chainnan  Celler.  Thank  you  very  much,  sir. 

Our  next  witness  is  Jamie  L.  Whitten,  our  colleague  from 
Mississippi. 

Mr.  Wliitten,  we  also  welcome  you  here. 

STATEMENT  OF  HON.  JAMIE  L.  WHITTEN,  A  U.S.  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  MISSISSIPPI 

Mr.  Whitten.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  appreciate  this  opportunii^  to  appear  before  you 
in  support  of  a  constitutional  amendment  pending  before  your  com- 
mittee which  would  prohibit  forced  busing  of  students  against  the 
wishes  of  the  parent  or  parents. 

As  yon  know,  I  have  been  in  tlie  forefront  tlirough  the  years  in 
pointing  out  the  damage  wliich  was  being  done  by  forced  busing  in 
areas  where  schools  were  already  open  to  students  of  all  races,  creeds, 
and  colors. 

In  this  connection  the  Congressional  Quarterly  of  December  11, 
1971,  page  2559,  carried  an  article  entitled  "Busing  Opponents:  New 
Friends  in  the  ITouso."  Under  the  title  appear  the  following 
references: 

REFERENCES 

1071 — Anti-busing  amendments  to  higher  education-desegregation  aid  biU. 
Weekly  Report  p.  2380,  2:310,  2276;  Presldei  t  Nixon  on  busing,  p.  1880.  1829; 
Whitten  amendments  to  education  appropriations  biU,  p.  1468,  1304,  843,  S42; 
Supreme  Court  decision  on  busing,  p.  928;  desegregation  statistics,  p.  11)1); 
vote  230(T),  239(T),  p.  232,  2333;  vote  31(T),  p.  875,  874. 

1070— Whitten  amendments  to  education  appropriations  biUs,  1070  Almanac 
p.  266.  204.  2G2,  260;  144.  143,  142,  141,  133;  vote  106,  p.  40-H.  41-H ;  vote  20, 
p.  8-H,  9-11;  CQ  book.  Civil  Rights;  Progress  Report  1070,  p.  49-52. 

1909 — Whitten  amendments  to  education  appropriations  bill,  1969  Alanianc 
p.  554, 553,  549,  548 ;  vote  167,  p.  78-H.  79-H. 

196S— Whitten  amendments  to  education  appropriations  bill,  1908  Almanac, 
p.  603,  600,  598;  vote  214,  p.  02-^H,  93-H. 

As  is  indicated,  I  offered  th  ^se  amendments  on  this  subject  four  dif  • 
f erent  times,  and  they  have  been  enacted  into  law  for  2  successive  years. 
Tlio  amendments  appear  now  as  sections  309  and  310  of  Public  Law 
92-48,  making  appropriations  for  the  Office  of  Education  for  the 
current  fiscal  year,  as  follows : 

Sec.  309.  No  part  of  the  funds  contained  in  this  Act  may  be  used  to  force  any 
school  or  school  district  which  is  desegregated  as  that  term  is  definod  in  title  IV 
of  the  Civil  Rights  Act  of  1904,  Public  Law  88-353,  to  take  any  action  to  force  the 
busing  of  students;  to  force  on  account  of  race,  creed  or  color  the  abolishment 
of  any  school  so  desegregated ;  or  to  force  the  transfer  or  assignment  of  any 
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student  attending  any  elementary  or  secondary  school  so  desegregated  to  or  from 
a  particular  school  over  the  protest  of  his  or  her  parents  or  parent. 

Sec.  310.  No  part  of  the  funds  contained  In  this  Act  shall  be  used  to  force  anv 
school  or  school  district  which  \s  desegregated  as  that  tenn  is  defined  in  title  IV 
of  the  Civil  Bights  Act  of  1964,  Public  Law  88-352,  to  take  anv  action  to  force  the 
busing  of  students;  to  require  the  abolishment  of  any  school  so  desegregated- 
or  to  force  on  account  of  race,  creed,  or  color  the  transfer  of  students  to  or  from  a 
particular  school  so  desegregated  as  a  condition  precedent  to  obtaining  Federal 
funds  otherwise  available  to  any  State,  school  district  or  school. 

I  regret  to  say  that  notwithstanding  the  fact  that  the  Congress 
passed  these  provisions  by  an  overwhelming  vote  and  that  they  are  a 
part  of  the  law  today,  the  Department  of  Education  has  wholly 
Ignored  them. 

Mr.  Chairman,  T  havo  done  all  I  know  to  do  to  get  these  sections  of 
this  statute  enforced.  On  October  5, 1971, 1  wrote  the  President  calling 
attention  to  these  sections  and  asking  that  he  direct  the  Secretary  of 
Education  to  see  that  his  Department  which  is  paid  from  these  funds, 
does  not  violate  the  clear  language.  I  received  almost  immediately  a 
response  from  an  assistant  to  the  President  advising  me  that  mv  letter 
would  be  brought  to  President  Nixon's  attention  and  would  be  pre- 
sented io  those  reviewing  specific  actions  in  this  field. 

On  December  6.  1971.  not  having  had  a  further  response  from  the 
President  or  his  assistant,  I  wrote  the  President's  assistant  calling 
attention  to  my  letter  of  October  5, 1971,  and  again  asking  for  remedial 
action  and  a  reply.  To  date,  I  have  heard  nothing  from  him. 

Mr.  Chairman,  I  detail  this  information  as  evidence  that  more  than 
a  statute  will  be  required  to  stop  the  courts  and  the  exooiitive  branch, 
which  carries  out  or  enforces  the  orders  of  the  Federal  judges  from 
choice,  from  going  beyond  the  clear  meaning  of  the  Civil  Rights  Act 
of  1964,  and,  in  my  jud^ent,  beyond  the  authority  granted  lo  either 
the  executive  or  the  judicial  branch  in  the  Constitution. 

The  facts  are  that  a  statute  should  put  a  stop  to  forced  busing. 
However,  if  the  courts  would  react  properly  to  a  statute,  the  Civil 
Rights  Act  of  1964,  Public  Law  88-352,  78  Stat.  245,  would  have  held 
the  courts  and  the  President  in  check  and  prevented  the  present  chaos 
in  many  school  districts,  for  that  act  provides : 

"TITLE  IV— DKSEGRF.ATION  OF  PUBLIC  EDUCATIOX 
"Definitions 

^'Sec.  401.  As  used  in  this  title— 

"(a)  'Commissioner*  means  the  Commissioner  of  Education. 
«,ifwn  o^?nf  assignment  of  students  to  public  schools  and 

I^IimJ^  such  schools  without  regard  to  their  race,  color,  religion,  or  national 
anili;?"*  'desegregation'  shall  not  mean  the  assi^ment  of  students  trpubUc 
schools  in  order  to  overcome  racial  imbalance. ..." 

Mr.  Chairman,  you  will  recall  that  siibsemient  to  the  pas^sase  of  this 
act,  notwithstanding^  this  limitation,  i1ie  Department  of  Education 
came  out  with  guidelines  which  went  far  beyond  the  statute  to  which 

n  aiitnority  for  such  guidtUnes. 

Good  la^^ver  tJiat  vou  are,  you  know  that  it  is  basic  that  the  Depart- 
ment  of  Education  did  not  have  authority  to  write  stron^rer  miidelines 
«ian  were  embodied  m  the  law  authorizing  guidelines,  vet  thev  did 
Ihey  got  by  with  this  action  because  neither  the  President,  the  courts, 
nor  the  Congress  would  say,  «No.^^ 
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This  issue  has  a  long  history  following  the  Supreme  Court  decision 
later  followed  by  opinions  of  various  Federal  judges,  and  the  court  of 
appeals,  which  went  far  beyond  the  Supreme  (S)urt  opinion  in  the 
Brawn  and  other  cases,  setting  the  Federal  judiciary  as  the  final  judge 
of  the  well-beinff  and  educational  welfare  of  children,  even  against 
belief  or  knowledge  of  the  parents. 

The  Circuit  Court  of  Appeals  of  the  Fifth  Circuit  created  that 
unbelievable  theory  that  though  it  was  the  welfare  of  the  child  they 
sought  to  protect,  they  would  act  only  if  his  situation  originated  de  jure 
but  not  if  caused  de  facto— surely  so  far  as  the  child's  situation  is  con- 
cerned, that  is  a  distinction  without  a  difference, 

Mr,  Chairman,  you  and  I  know  if  the  court's  reasoning  that  all 
of  this  is  to  protect  the  child  is  sound,  the  manner  in  which  the  child 
may  have  gotten  into  his  situation  should  in  no  way  restrict  the  court 
in  granting  relief  nor  j' stify  treating  different  children  differently, 
because  their  situation  came  about  through  different  means  bnefore  they 
were  bom. 

I  am  not  goiiig  to  take  up  the  committee's  time  in  reviewing  all 
these  court  decisions  nor  actions  of  various  Federal  judges  who  seem 
to  claim  for  themselves  the  divine  right  of  kings.  These  facts  are  too 
well  known  to  you  and  your  committee  to  require  repetition  here. 

Again,  what  I  am  opposed  to  is  forced  busing,  busing  against  the 
wishes  of  parents,  where  the  schools  already  are  open  to  students  of 
all  races,  creeds,  or  color. 

I  support  these  constitutional  amendments  because  the  statutes  of 
which  1  was  the  author  have  not  been  carried  out,  which  leads  me  to 
believe  that  a  constitutional  amendment  is  required  to  stop  the  Fed- 
eral courts  and  to  restore  the  quality  of  education  so  essential  to  our 
survival. 

I  may  say  further,  Mn  Chairman,  that  we  need  to  pull  the  Su- 
preme Court  and  other  Federal  courts  back  to  the  place  they  are  sup- 
posed to  fill  within  our  Constitution, 

We  all  Imow  that  the  executive  'adiciai,  and  legislative  branches 
were  conceived  and  provided  for  ab  equal  and  coordinate  branches. 
For  such  a  system  to  work,  there  must  be  comity  of  miderstanding. 
Each  branch  must  respect  the  powers  and  rights  of  the  other;  yet  we 
have  seen  the  courts  usurp  the  powers  of  the  executive  and  the  legis- 
lative branches. 

Along  this  line,  Mr.  Chairman,  I  don't  believe  I  could  improve  on 
my  discussion  of  this  matter  in  the  debate  on  the  floor  on  December  22, 
196D,  pages  H12895,  H12896,  and  H12897  of  the  Congressional  Record 
This  I  repeat  at  this  point. 

(The  attachment  follows:) 

[Coogresslonal  Record — Hoise,  Dee.  22. 1909  ] 

Mr.  WHITTBN.  Mr.  Speaker,  I  am  not  happy  with  this  conference  report 
In  accepting  it  we  must  trust  the  executive  department  to  make  mat  imDrove- 
ments  in  many  programs  and  eliminate  others.  On  this  we  have  had  some 
assurance.  There  are  areas  however,  where  fwids  must  be  made  av  iilal)le,  and 
for  that  reason  we  propose  to  vote  for  it. 

Turning  to  the  sections  where  I  liave  been  most  active,  not  being  a  member  of 
the  subcommittee,  it  is  never  easy  as  we  review  history  to  understand  the  reason 
^""^//iff'  especially  here  it  is  apparent  it  came  aboiit  through 
destruction  from  within-~you  might  say  from  self-destruction.  It  seems  to  me 
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that  there  considerable  evidence  that  we  are  an  that  road;  I  would  like  co 
I»oint  out  here  some  of  the  danger  signals  as  I  see  them. 

But  tirst,  may  I  say  thanks  to  uU  our  friends  who  have  stood  steadfast  and 
worked  hard  through  these  difficult  days  of  trying  to  hold  the  so-called  Whitten 
amendments.  Those  of  us  who  lire  in  the  sorely  aflTected  areas,  and  know  condi- 
tions firsthand,  appreciate  their  stand  which  we  know  was  under  pressure. 

To  tho.se  of  you  who  were  unnble  to  see  just  what  is  happening  to  us  which 
of  course  will  spread  to  you,  or  who  for  some  other  reason  were  uniible  to  sup- 
port our  views,  we  hope  you  will  study  this  problem  for  you  will  learn  how  serious 
this  matter  is,  not  merely  to  one  section  of  the  country  but  to  the  Nation. 

For  the  Record  I  n*ould  like  to  repeat  the  language  of  these  amendments: 

**.Sec.  408.  No  part  of  the  funds  contained  in  this  Act  may  be  used  to  force  any 
school  dit;trict  to  take  any  actions  involving  the  busing  of  students,  the 
abolishment  of  nny  school  or  the  assignment  of  any  student  attending  any  eie- 
meutiiry  or  se^^ndary  school  to  a  particular  school  against  the  choice  of  his  or 
lier  ihirentji:  or  parent. 

'*^iyc.  40!).  No  1,1  rt  of  the  funds  contained  in  this  Act  shall  be  used  to  force  nny 
school  district  to  take  any  actions  invf>lving  the  busing  of  students,  the  abolish- 
ment of  nny  sciiool  or  the  assignment  of  .students  to  a  particular  school  as  a 
condition  precedent  to  obtaining  Federal  funds  otherwise  available  to  any  State, 
school  district  or  scliool." 

I  offered  these  amendments  to  the  HEW  bill  and  they  were  adopted  by  the 
Uoui«  Appropriations  Committee  by  a  vote  of  34  to  11.  They  were  retained  on 
the  Hoort  and  the  bill  containing  these  provisions  was  passed  by  a  vote  of  158 
to  141. 

Our  friends  in  the  Senate,  particularly  our  Senator  Stexnis,  a  member  of  the 
eomniittc  and  our  senior  Senator  £.\stland,  made  a  strong  fight,  presenting  In  de- 
tail evidence  of  the  destruction  of  the  public  school  system  of  our  Nation, 
at  the  moment  primarily  in  our  section;  that  It  was  unfair  to  the  people  of  all 
races  and  to  the  Nation.  Nevertheless  a  majority  of  the  Senate  added  to  each  of 
my  amendments  the  words  "except  as  required  by  the  Constitution."  The  vote 
was  52  to  37,  which  leaves  it  open  to  Supreme  Court  determination — though 
tliat  would  be  no  problem  if  the  Court  would  follow  the  Constitution  as  written. 

Mr.  Speaker,  we  lost  because  the  Congress  reversed  itself.  Secretary  Findi, 
speaking  for  the  administration,  after  our  amendments  passed  the  House^  and 
was  acc(*pted  in  conference,  went  nil  out  against  tiie  amendments,  in  person* 
by  the  press,  by  telephone,  and  telegraph.  Of  course  he  changed  votes.  The 
record  shows  it.  As  a  consecjuence  we  lost 

Mr.,  S])e«iker.  my  nmendments  protected  citissens  of  all  races  from  being  forced 
by  the  Depnrtment  of  Henlth,  lOducatlon,  and  Welfnre  to  bus.  from  lx»ing  forc<*d  to 
(•lo.*;e  schools,  from  being  forced  to  send  their  children  to  a  pnrticular  school 
ngainst  the  wishes  of  their  iKirents,  or  to  withold  funds  to  make  schools  willingly 
to  (Id  so. 

Wbnt  is  wrong  with  that— nothing,  and  you  know  it. 

Mr.  Speaker,  the  record  of  the  debates  on  this  amendment  show  that  school 
nfter  school  lias  been  closed;  thnt  there  Is  tremendous  overcrowding:  tlint.  by  a 
imrtial  count  only,  more  tlinn  $100,<KH).000  of  school  facilities  are  mnde  unnvall- 
able  by  order  of  courts,  all  In  overcrowded  districts. 

Tlie  pn'ss  Is  full  of  such  facts.  Only  Inst  Saturday  Columnist  Jen  kin  Lloyd 
.Tones,  under  the  bending  "The  Dangers  of  Good  XntentioiiS."  quoted  a  dissenting 
judg*'  In  the  noted  .Jeflferson  County  Board  of  Education  In  these  words: 

"Tlie  fr('(»doni  of  the  Negro  child  to  nttcud  any  public  school  without  regard  to 
his  race  or  rolnr  ...  is  again  lost — now  he  must  go  where  the  (*ourt  tells  hi ui.  In 
one  ^-cliool  there  are  over  1,000  vacant  places  and  five  other  .schools  have  800  more 
students  than  they  were  built  to  accommodate.'* 

And  so  It  goes  over  the  southenstem  part  of  the  United  Stntes.  And  judging 
by  the  wny  Court-condoued  crime  1ms  spread,  as  hns  Court-promoted  destruction 
of  proiierty.  this  destruction  of  the  public  schools  will  spread  to  you.  tw). 

I>*)ok  at  a  lending  local  pnper.  the  Washington  Post  which  I  shnll  not  otherwise 
de<('ril>e.  Kach  dny  It  takes  nlmo.<(t  a  half  page  merely  to  list  the  rnpes.  murders. 
roblMTics.  and  ninjor  crimes  which  occurred  In  Wnshlngton  nlone  for  the  preonl- 
Ing  dny.  and  in  fine  print.  t(K».  And  the  Supreme  Court'fnvored  crimlnnls  len^'-  to  a 
jiublic  .school  situntlon  which  is  perhaps  deserilted  best  by  the  hendllnes  o*  one 
nf  yestenlay's  leading  m»wspaiH»rs,  the  I)nily  News:  *'l)oors  Still  (MiaiiiCd  In 
Some  Schools  During  School  Hours.'* 
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My  friends,  we  continue  to  fly  in  the  face  of  recorded  history,  violating  not  only 
tlie  lessons  we  should  have  learned  from  study  of  otlier  nations  but  which  have 
had  brought  liome  to  us  in  the  United  States  in  recent  years. 

If  we  will  stop  and  think  we  will  realize  it  was  our  Federal  courts,  following 
or  actually  getting  out  ahead  of  the  Supreme  Court  which  in  my  section  held  it 
to  he  all  rieht  to  prevent  the  use  of  property  by  the  owner  who  worked  and 
s;ive(I  to  pay  for  it,  but  to  interfere  with  the  owner  ninning  his  own  business 
affairs  and  tlierel)y  actually  cause  him  to  lose  Iiis  property.  What  was  not  realissed 
l  y  the  general  public  was  that  when  the  court  takes  .such  a  view  it  becomes  a 
iinH;edent  and  that  sucli  deci.sious  will  be  followed  in  your  courts,  as  are  being 
'lone  today.  Such  right  to  a  man's  use  of  his  property  led  these  law  violators  to 
fcike  property;  and  the  next  step  for  them,  led  on  by  court  decisions  was  not 
only  the  destruction  of  billions  of  dollars  of  property,  through  the  burning  of 
large  sections  of  Detroit,  Cleveland,  Washington,  and  hundreds  of  cities  but  a 
great  lo.<s  of  human  life. 

,Mr.  si>eaker,  surely  we  should  have  learned  from  that.  Xexfc,  however,  we  see 
the  *»anje  Supreme  Court  holding  it  is  all  right  for  the  criminal  to  be  protected 
from  the  ttolice  and  for  the  Court  to  constantly  enlarge  the  privileges  of  the 
criminal  as  against  the  authority  deemed  necessary  for  the  law  enforcement  officer 
for  hundreds  of  years.  It  has  been  estimated  this  restriction  of  oflScer  rights 
orcurred  in  35  different  phases  of  law  enforcement  all  to  the  advantages  of  the 
criminal. 

Here,  too,  each  time  the  courts  acted,  it  became  a  precedent  and  the  result  has 
been  a  complete  breakdown  in  law  and  order,  with  murder,  rain;,  robbery  and 
even  a.sj«issination  commonplace  in  the  cities  of  tlie  Nation.  The  same  Federal 
court*;,  promoted  and  led  on  by  the  Supreme  Court,  are  now  destroying  our  pub- 
lic school  system.  It  is  time  we  wake  up.  If  we  are  to  remedy  tliis  situation,  not 
only  do  we  need  the  amendments  which  have  been  defeated  in  the  existing  bill ; 
hut  we  must  put  the  Supreme  Court  back  in  t!»e  position  provided  for  it  by  the 
Constitution  which  was  made  clen.r  in  debate  dealing  with  the  Constitution,  in 
the  wording  of  the  C(mstit»ition  itself— but  was  perhaps  best  described  by  a 
maker 'of  the  Ccmstitution,  Alexander  Hamilton  in  the  Federalist  pai)ers  which 
contributed  so  much  to  the  adoption  of  the  Constitution  it«elf. 

THE  PLACE  OF  THE  SUPREME  COURT 

ytr»  Hamilton,  one  of  the  framers,  described  the  place  of  the  Court  in  the 
Federalist  a.s  follows 

The  Executive  not  only  dispenses  the  honors  but  holds  the  sword  of  the  com- 
nnuiity.  The  X^egislative  not  only  commands  the  purse  but  prescribes  the  niles 
by  which  the  duties  and  rights  of  every  citizen  are  to  be  regulated.  The  Judiciary, 
to  the  contrary,  has  no  influence  over  either  the  sword  or  the  purse  . ,  and  can 
take  nn  active  resolution  whatever. 

If  we  are  to  save  a  nation  from  judges  who  by  rea.son  of  lifetime  api>ointment 
.s(»(»m  to  claim  almost  every  right  and  power,  we  must  stop  the  members  of  the 
Cotirt  from  dictating  to  C<mgress.  the  President,  and  the  people.  I  cannot  help 
but  say.  knowing  some  of  the  members  socially  if  they  were  our  relatives  we 
would  realize  they  quail  fled  f()r  welfare  liome>;. 

-Mr.  S|K»aker,  it  is  up  to  us  to  stand  up.  After  all.  we  are  the  ones — for  we  are 
the  people's  branch,  we  must  .stand  up  if  a  nation  is  to  be  saved. 

-Mr,  Siieaker.  under  leave  to  extend  my  remarks^  I  repeat  a  .speech  I  made  on 
June  18.  dealing  with  this  subject  in  more  detail. 

I  (J  note : 

Mr.  Justice  Warren  Vkrsus  the  Constitution" 

Mr.  Whittkk.  Mr.  Si>eaker.  recorded  history  clearly  shows  that  power  breeds 
the  desire  to  have  power  and  that  no  dictator  ever  voluntarily  stopped  short  of 
tMking  it  all. 

Certainly  the  action  of  the  Supreme  Court  on  Monday  of  this  week  clearly 
demonstrates  that  if  y(ai  give  them  an  inch  they  will  take  a  mile.  This  case. 
PowKu,  against  McCormack.  et  al..  might  better  be  styled  "U.S.  Supreme  Court 
versus  the  Constitution,  or  the  abortive  effort  of  the  Warren  Court  to  take  over 
the  legislative  branch  of  Government.** 

^Ir.  Si  leaker,  there  are  literally  hundreds  of  questions  life  in  the  air  following 
this  decision.  II  is  to  be  noted  that  the  Supreme  Court  limited  itself  to  a  de- 
claratory judgment,  merely  judging  "because  the  issue  was  justiciable — caprble 
of  being  ju'^'xed— but  left  it  up  to  the  lower  court  to  flnd  ways  and  means  to  liave 
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the  Serg^t  at  Arow,  the  Clerk,  and  the  Doorkeeper— aU  employees  of  the 
House  of  Kepresentatives~to  seek  out  and  provide  an  appropriate  rem^v  How 
can  any  court  claim  that  they  can  indirectly  control  the  people's  branch  "the 
U.S.  House  of  Representatives— by  orders  to  our  employees  under  threat  of  lail 
when  the  Court  sidesteps  any  claim  they  could  control  the  Speaker  and  various 
Members  of  Congress  directly?  oi^^nci  uuu  vanous 

Where  Ues  the  authority  of  administering  the  oath  of  office  of  a  Member  to 
serve  in  a  Congress  already  expired?  Where  lies  the  authority  for  the  Senseant 
at  Arms  to  pay  a  Member  from  funds  appropriated  for  the  fiscal  year  and  the 
fiscal  year  has  expired? 

Mr.  Speaker,  Chief  Justice  Warren  doubtless  took  great  pleasure  in  overrulinir 
his  successor  as  Chief  Justice.  Justice  Burger— particularly  since  Mr  Warren 
was  thwarted  in  his  efforte  to  force  the  Congress  and  the  President  to  name 
?^l^ed  Justice  only  a  short  time  ago.  Mr.  Fortas  has  since 

congbessioxal  districts 

Mr.  Speaker,  any  nation  must  of  necessity  defend  itself  at  home  as  well  as 
abroad.  When  Mr.  Warren  and  his  Court  first  held  that  the  size  and  population  of 
cmgresntonal  districts  were  subject  to  their  regulation,  I  introduced  a  resolution 
and  urged  the  House  of  Representatives  to  "thank  the  Court  for  its  advisory 
opimon,  on  the  ground  that  the  Constitution  provides  that  the  House  is  ihe  sole 
judge  of  the  qualifications  of  its  Mcvihers.  I  was  unable  to  get  such  resolution 
through  the  committee  and  through  the  Congress.  We  could  see  then  that  to  ac- 
knowledge  such  power  in  the  Court  was  to  invite  a  Court  takeover  in  this  field 
This  happened.  First  the  courts  said  a  population  variance  which  did  not  exceed 
XO  percent  would  be  all  right.  After  forcing  that  goal  now  the  judges  sav  a  varia- 
tion of  as  much  as  S  percent  is  too  much.  Of  course,  this  is  thoroughly  imprac- 
tical and  I  tliink  in  the  future  Congresses  are  going  to  have  to  seat  whom  they 
wish  and  tell  the  Court  to  stay  in  its  own  bailiwick.  Letting  the  Court  eet  by 
with  its  earlier  decision  on  the  Congress  itself  led  to  the  completely  out-of- 
bounds  opinion  of  Monday. 

CRIlfE — BBEAKDOWN  IN  LAW  EXFORCBMENT 

Let  us  look  to  the  matter  of  crime.  When  the  Supreme  Court  and  subordinate 
courts  set  out  to  say  it  is  all  right  to  let  somebody  prevent  you  from  using  your 
property— to  sit-in  so  that  you  would  lose  your  business— it  disturbed  many 
people,  but  many  others  thought,  "So  what?"  But  if  they  let  them  prevent  the  use 
of  your  property,  t  <*  next  step  is  to  let  them  take  your  property ;  and  the  next 
is  to  burn  and  loot  and  destroy.  We  havp  «'ien  all  these  steps  taken,  beginning 
with  the  original  encroachment  by  the  Court  of  basic  rights,  until  today  you  are 
not  safe  to  be  out  at  night,  man  or  tcoman,  in  half  of  ihe  United  States  We  are 
approaching  the  conditions  of  the  Middle  Ages, 

By  allowing  the  Supreme  Court  and  the  Federal  courts  to  claim  the  sole  right 
to  interpret  the  Constitution,  they  have  virtually  set  themselves  up  as  a  judicial 
dictatorship,  in  an  estimated  35  new  decisions,  privileges  of  the  individual 
criminal  have  been  placed  ahead  of  the  welfare  of  the  public.  The  result  has 
been  a  complete  breakdown  of  law  and  order.  Murder,  rape,  robbery,  burning 
of  large  sections  of  our  major  cities,  and  even  assassinations,  have  been  the 
result 

All  this,  if  clo.sely  analyzed,  comes  because  we  have  stood  by,  both  the  legis- 
lative branch  and  the  executive  branch,  and  let  the  Supreme  Court  asMime  the 
sole  right  of  interpretation  of  the  Constitution,  a  right  the  court  does  not  have 
under  the  Constitution. 


DESTRUCTION  OP  PUBLIC  SCHOOLS 

Let  lis  look  at  our  schools.  An  extensive  process  of  education  is  absolutely 
essential  to  any  continuing  society.  Our  Nation  has  had  one  of  the  finest  educa- 
tional .<<ystems  ever  known. 

In  the  Brown  case,  195^,  the  Supreme  Court  said  States  could  not  provide  for 
forrcu  segregation  by  law.  What  has  happened  since f 

By  exercising  their  claim  of  he  power  to  dictate,  the  Federal  courts  todav 
ai-e  actnnlly  a.ssnming  and  exercising  the  right  to  supervise  the  operation  of  local 
schools— oiK'ii  to  all  students— from  day  to  day  and  month  to  month.  We  see 
court  orders  closing  some  school  building.s,  to  force  students  into  one  building. 
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regardlesd  of  overcrowding,  and  setting  up  quotas  in  others,  directing  the  hiring 
and  tifiiig  and  assignment  of  teachers  against  the  wishes  of  all  parents  and 
forced  assignment  by  race  against  the  wishes  of  all  parents. 

Educational  funds  are  tcitkheld  under  the  misguided  conception  that  in  some  way 
this  punishes  school  hoards — when  in  fact  it  is  tlie  children  who  are  thus  pun- 
ished. This  has  happened  because  so  far  we  have  let  the  courts  get  by  with  the 
claim  that  they  have  the  sole  right  to  interpret  the  Constitution.  Yet  any  study 
will  show  they  have  no  such  exclusive  power,  for  under  the  Constitution  the 
legislative  and  the  executive  branches  are  equal  and  coordinate  and  have  the 
right  to  interpret  for  themselves,  where  their  responsibilities  are  concerned. 

All  of  this  leads  up  to  the  fact,  Mr.  Speaker,  that  on  January  5,  /  introduced 
House  Resolution  51,  providing  for  a  standing  committee  in  the  House  of  Repre- 
sentatives on  the  Constitution.  This  would  give  us  a  forum  in  which  we,  too, 
could  interpret  the  Constitution,  and  would  enable  us  to  hold  our  own  in  the 
battle  for  public  support  When  Hoube  Resolution  51  was  not  voted  out  by  the 
committee,  /  filed  Discharge  Petition  Ao.  3.  I  now  i«"c  Members  to  sign  this 
discharge  petition.  We  then  would  have  an  instrument  with  which  to  go  before 
the  bar  of  public  opinion.  I  think  it  is  essential  that  we  take  this  step  and  take 
it  now.  I  know  the  Congress,  being  an  e(iual  branch,  can  ignore  the  Court  or 
limit  its  jurisdiction.  I  am  convinced  we  will  see  this  Court  continue  to  strike  at 
the  very  bedrock  of  our  society  unless  we  act  now..  They  have  already  destroyed 
law  enforcement.  They  are  in  the  process  of  destroying  the  public  school  system, 
and  in  this  opinion,  they  attempt  to  tear  down  the  peopled s  branch — the  Congress, 
destroying  the  separate  but  equal  doctrine  and  assuming  further  dictatorial 
powcrSf  I  think,  among  other  things,  we  might  review  the  announced  statement 
by  the  Chief  Justice  that  he  expects  to  continue  on  in  the  Supreme  Court 
Building,  where  doubtless  be  will  be  continuing  his  efforts  to  influence  the 
Justices  in  their  decisions. 

We  have  had  enough  of  Justice  Warren  and  we  are  fortunate  that  he  did  not 
get  to  pick  his  successor.  It  is  unfortunate  that  his  first  move  is  to  claim  the 
sole  power  in  the  judicial  branch  to  interpret  the  Constitution,  even  to  the  extent 
of  controlling  in  eflfect.  the  other  two  branches  of  Government  which  certainly 
Were  intended  to  be  and  have  the  power  to  be  joint  and  coequal. 

Again,  may  I  say  to  my  colleagues,  I  hope  you  will  all  sign  Discharge  Petition 
No.  3.  Let  us  establish  for  us  a  Committee  on  the  Constitution,  for  as  we  all 
know,  we  swear  to  uphold  the  Constitution  as  Members  of  Congress — but  to 
uphold  it  as  it  is  written  and  not  as  it  might  be  interpr'^ted  by  Mr.  Warren,  Mr. 
Douglas,  or  any  other  members  of  the  Supreme  Court. 

We  must  renew  our  resolve  to  return  the  Court  to  its  proper  place  so  that  a 
citizen  may  enjoy  the  fruits  of  his  labor,  and  to  make  certain  that  the  public 
interest  again  becomes  paramount  W^e  must  again  make  education  the  prime 
pu^|H)^^e  of  our  schools  by  precluding  their  operation  by  the  Federal  courts,  either 
by  the  district  courts  or  from  Washington.  We  must  set  up  our  own  committees 
to  interpret  the  Constitution.  This  I  have  proposed  in  House  Resolution  51, 

Chairman  Celler.  Thank  you  very  much,  Mr.  Whitten. 
Our  next  witness  is  the  gentleman  from  Louisiana,  Mr.  John  R. 
Rarick. 

STATEMENT  OF  HON.  JOHN  R.  EABICK,  A  U.S.  REPEESENTATIVE 
IN  CONGBESS  FROM  THE  STATE  OF  LOUISIANA 

Mr.  Rarick.  Mr.  Chairman,  members  of  the  subcommittee,  I  cer- 
tainly welcome  this  opportunity  to  testify  today  as  you  begin  con- 
sidertition  of  legislation  to  correct  the  inequities  of  forced  busing  to 
achieve  ^'proper  racial  proportions,"  a  problem  that  threatens  freedom 
in  America  by  dividing  our  people  and  demoralizing  our  educational 
system. 

Forced  busin^^-  to  achieve  theoretical  racial  j>roportions  is  both 
morally  and  legally  w  rong;  it  is  an  abrogation  ot  the  basic  American 
ri^ht  of  freedom  of  choice  and  a  dejiial  of  the  rights  of  the  American 
citizen  to  choose  the  society  in  which  he  will  live,  work,  and  raise  a 
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family,  a  .society  where  he  can  pass  on  his  heritage  and  culture  iu  peace 
and  harmony  with  his  chosen  friends. 

Forced  busing  is  a  practice  which,  if  demanded  of  adult  Americans, 
would  be  immediately  condemned  and  stopped.  It  is  no  more  moral 
for  society  to  apply  to  children  the  force  which,  if  is  were  applied  to 
iidults,  men  would  know  as  immoral.  VHiat  charil^y,  what  compassion, 
what  morality  is  there  in  forcing  a  child  as  we  would  not  force  his 
fnther^  Anyone  can  see  that  to  apply  such  force  to  ^Vmerican  vAwhs 
would  make  our  society  a  police  state. 

One  of  the  Iwst  statements  e.xjiosing  the  immorality  of  busing  school- 
eliildreu  to  achieve  racial  balance  api)e^ared  in  the  Wall  Street  Journal 
of  February  2iu  1971.  Two  key  pa.ssages  of  this  editorial  arc  worth 
notini^atthis  point. 

The  editorial  begins  with  a  vcrj-  definite  statement : 

Surely  it  Is  time  to  face  up  to  a  fart  that  can  no  longer  l»€  hidden  from  view. 
The  attempt  to  iiite^te  this  country's  scliools  is  a  tragic  failure. 

The  article  concludes  with  a  statement  of  its  principal  theme,  a 
theme  that  is  very  relevant  to  the  legislation  now  before  this 
subcommittee: 

So  long  as  he  does  not  encroach  npon  others,  no  man  should  be  compeiW  to 
walk  where  he  would  not  walk,  live  where  he  would  not  live,  share  what  com- 
pany he  would  shun,  think  what  he  would  not  think,  believe  what  he  believes 
not. 

Mr.  Chairman,  I  ask  that  the  text  of  this  editorial,  "Forced  Integra- 
tion: Suffer  the  Children,''  be  inserted  at  this  point  in  my  testimony. 
(The editorial  follows:) 

[Fk^m  the  Wall  Street  Journal.  Feb.  26.  3971) 

FOKCED  INTBORATIOX  ;  SUFFBR  THE  CUiLDREN 

(By  Vermont  Royster) 

"Surely  it  is  time  to  face  up  to  a  fact  that  ran  no  longer  Im»  hidden  from  view 
The  attempt  to  inteffrate  this  rountry'8  srhools  is  a  trafdc  failure." 

The  wordK  of  Stewart  Alsop  in  Newsweek  will  serve  as  well  as  any.  They  are 
stiirtlinff.  honest  and  deeply  tnie.  Whatever  anyone  else  sav«  otherwi.««>  how- 
ever shocked  we  may  he,  we  know  he  is  right. 

The  proof  lies  in  the  fact  that  Congress,  in  a  confused  sort  of  way,  has  made 
It  clear  that  it  no  longer  thinks  forced  integration  is  the  way  to  El  Dorado  Since 
Congress  is  a  i>olitical  body,  that  in  itself  might  he  evidence  enough.  Rut  Mr. 
A  I. sop  has  also  put  the  statement  up  for  cluillenge  to  a  wide  xnnge  of  civil  rights 
lenders,  black  and  white,  ranging  from  Education  Commissioner  James  Allen  to 
black  militant  Julius  Hobson.  and  found  none  to  denv  it.  Bevond  that,  we  have 
only  to  look  around  ourselves,  nt  both  our  white  and  our  black  neighbors,  to  know 
that  the  failure  Is  there. 

But  that  only  plunges  us  into  deeper  <iuestions.  Why  is  it  a  failure?  And  whv 
is  it  tnigic?  Why  is  it  that  something  on  which  so  manv  men  of  good  will  nut 
their  f.-iith  has  at  last  come  to  this?  Where  did  we  go  wrong? 

And  tliose  questions  plunge  us  yet  deei»er.  For  to  answer  them  we  must  go  back 
to  the  beginning.  It  is  the  moment  for  one  of  tho.se  agonizing  reappraisals  of  all 
our  hoi)es.  emotions,  thoughts,  about  what  is  surely  the  most  wretched  of  all  the 
problems  before  our  society. 

A  StMPTJC  PROIH-SITION 

Wc  l)egin.  I  think,  with  a  simple  propositi(  It  is  that  it  was.  and  is,  moraVu 
wrong  for  a  society  to  say  to  one  group  of  people  that  because  of  their  color  they 
are  iwiriahs— tliat  the  majesty  of  law  can  be  used  to  segregate  them  in  their 
iJT^*  JL"'^^""  ^"  ^heir  livelihoods,  in  their  social  contacts  with  their 

fellows.  The  wrong  is  in  no  wise  mitigated  by  any  pleas  that  society  may  provide 
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well  for'them  within  their  segregated  state.  That  has  nothing  to  do  with  the  moral 
qu(*sti<m. 

In  1954,  for  the  first  time,  the  Siiiireine  Court  stated  tliat  mnm]  iiiiin'rative. 
Bepimiii^  with  the  jscliool  decision  the  Judges  in  a  series  of  decisions  struck 
down  the  legal  unden»nnings  of  segregJition. 

Sinw  emotions  and  j)rejudices  are  not  swept  away  by  court  decisions,  tiiere 
were  some  white  !»eoi)le  in  all  J)arts  of  the  country  who  resisted  the  chaufre. 
Hut  they  were,  for  all  tlieir  noise,  in  the  minority.  Tiie  great  lK)dy  of  our  iieople, 
even  iu  the  South  where  prejudice  iiad  congealed  int^^  custom,  began  the  talk 
of  stripping  away  the  batiens  of  segregation.  Slowly,  perhaps,  but  relentlessly. 

Then  .«ouie  |K*oj)le — men  of  good  will,  mostly — said  this  was  xutt  enough.  They 
noticed  that  the  uu?re  ending  of  .segregation  did  not  mix  whites  and  blacks 
iu  j<ocial  intercourse.  Neighborhoods  remained  either  predominantly  w'hite  or 
black.  So  did  schools,  becau.se  our  schools  are  related  to  our  neigh boriioods. 
So  did  uuiny  (»ther  things.  Not  i)ecnuse  of  the  law,  but  iHHrau.se  of  habit,  eco- 
ufiiiiics.  prefereu<-e — (»r  prejudices,  if  you  prefer. 

I-Vom  this  came  the  <imcei>t  of  "de  facto"  segregation.  This  Latin  phrase, 
lK»rrowe<l  from  the  law,  de.scril)es  any  seimration  of  whites  and  blacks  that  exists 
In  f'M-t  and  e<|uates  it  with  the  .-sc^^cregiitiou  iiros<  rilKMl  by  law.  The  cau.<e  matters 
not.  Thex*  men  ttf  gmnl  will  concluded  that  if  segregation  iu  law  is  bad  then  any 
w»iKirati(m  that  exi.sts  in  fact  is  equally  bad. 

From  this  view  we  were  led  to  attack  any  seimration  as  de  fa  ('to  segregation. 
Since  the  lir.^t  attack  on  segregation  came  in  the  schm^ls,  the  yaehools  l>ecame 
the  first  place  for  the  attack  on  seiKiratiou  from  whatever  cause.  And  .»«ince  the 
law  had  served  us  well  iu  the  first  insfciuce,  we  chose — our  lawmakers  chose — 
to  use  the  law  for  the  sec(md  purpose  also.  Tlie  law,  that  is,  was  api>lied  to 
Compel  not  merely  an  end  to  segregation  but  an  end  to  separation  by  forced 
integration. 

It  was  at  this  point  that  we  fell  into  the  ah.vss.  The  error  was  not  merely 
that  we  created  a  legjil  monstrosity,  or  something  unacceptable  politically  to 
hotlt  whites  and  blacks.  The  tragedy  is  that  we  embraced  an  idea  tnorallt/  wrong. 

That  must  be  recognized  if  we  are  to  understand  all  else.  For  what  is  wrong 
nimut  forced  integration  in  tlie  sch()ols  is  not  its  impracticality,  which  we  all 
niiw  see.  but  its  immorality,  which  is  not  yet  fully  grasped. 

jA*t  us  consider. 

lumgiue,  now,  a  neighlwrhood  in  w'jich  05%  of  the  people  are  white,  r^t/c  of 
thcui  black.  It  is  .*;elf-evident  that  we  have  here  a  de  facto  imb«ilance.  We  do 
ixht  have  legal  segregation,  but  we  do  not  have  integration  either,  at  least  not 
anything  more  than  "Tokenism." 

Let  us  suppose  also  that  for  some  reasou-^n/  reason,  economics,  white 
hostilities,  or  perhaps  black  prejudice  against  living  next  door  to  whites— the 
pn>lK>rtion  does  not  change.  The  only  way  then  to  chanjje  it  is  for  some  of  the 
whites  tt)  move  away  aud,  concurrently,  for  some  blacks  who  live  elsewhere  to 
nujve  into  this  neighborhood.  One  is  not  enough.  Both  things  must  happen. 

fKKATI.VO  AX  niUALAME 

Or  let  us  supiK>se  the  proportion  d<»e«  change.  I^et  us  suinKxe  that  for  <ome 
rcn.sfm— any  reason,  including  prejwlicc — large  numbers  of  white  families  move 
out  of  the  ueighl)orhoml.  making  ro<mi  for  black  people  to  move  in.  so  that  after 
a  f<-w  years  we  have  entirely  re\'er.«*e<l  the  proijortions.  The  neighborhood  iKJComes 
tCiri  biack.  Tif/c  white. 

Again  we  )iave  an  iud)alance..  Again  we  do  not  truly  have  s<'gregatiou.  but 
call  it  that,  if  you  wish :  de  facto  segregation.  In  any  event  we  do  not  have 
iiitegnitiou  iu  the  .seiu<e  that  there  is  a  general  mixing  t<»gether  of  the  blacks 
and  whites. 

.Vow  suj»p<»M»  that  we  act  from  the  assimiption  that  this  is  wrong.  That  it  is 
wrong  to  have  the  neighborhmxl  either  f^Tt^r  white  or  iyo%  black.  That  the  mix  to 
!ie  "rij;ht."  must  be  s<«ae  imrticular  proi)ortion. 

What  action  is  tv  betaken?  In  the  first  iiislance,  do  we  by  law  forcefully  remove 
sonu»  of  t\\o  white  families  from  the  neighl)orhood  so  that  we  can  force  in  the 
*'proi»er'*  nmulK»r  of  black  families?  Or.  iu  the  second  iustamv,  do  we  by  law 
pndiilMt  some  of  tlM»  white  families  from  moving  out  of  the  ueigId)orhood?  If 
we  <b)  <'ither,  who  de<*ide8  who  moves,  who  stays? 

The  example,  of  course,  is  fanciful.  We  do  none  of  this.  No  one  has  had  the 
political  temerltv  to  j>roi>(>.s<»  a  law  that  would  send  soldiers  to  iMck  !)eople  up 


38 


and  move  them,  or  to  block  the  way  and  prevent  them  from  moving  No  one 
stands  up  and  says  this  is  the  moral  thing  to  do. 

Stated  thus  badly,  the  immorality  of  doing  such  things  is  perfectly  clear  \o 
one  thinks  it  moral  to  send  pt^oemen,  or  the  XationpJ  Guard,  bayonets  in  hind 
to  corral  people  and  force  them  into  a  swimming  pool,  or  a  public  park  or  a 
cocktail  party  when  they  do  not  wish  to  go.  i-- »      «  v^muuk,  pars  or  a 

Xo  one  pretends  this  is  moral— for  all  that  anyone  may  deplore  neonlp's 
prejudic*^-4jecau^  everyone  can  see  that  to  do  this  is  to  makeTf  our^ety 
a  police^te.  Tlio  methods,  whatever  the  differences  in  intent,  would  be  no 
different  from  the  tramping  boots  of  the  Communist,  Nazi  or  Fascistic  police 
states. 

All  this  being  fanciful,  no  one  proposing  such  things.  It  may  seem  we  have 
strayed  far  from  the  school  Int^flon  program,  But  have  we'  • 

The  essence  of  that  program  Is  that  we  have  tried  to  apply  to  our  schools  the 
niethods  we  would  not  dream  of  applying  to  other  parts  of  society  VVe  have 
forced  the  children  to  move.  ' 

There  are  many  thincs  wrong  with  the  forcible  transfer  of  children  from 
school,  to  school  to  obtain  the  "proper"  racial  mix.  It  is,  for  one  thing  wastef  ul  S 
tune,  energy  and  monej-  that  co.ild  better  be  applied  to  making  all  schools  bet  er 

To  tins  practical  ol>j«tion  there  is  also  the  fact  that  In  concept  It  Is  arroCTnt 
The  uiLspoken  idea  it  re.t.s  ujx...  is  that  Viack  children  will  somehow  gain  from 
putting  thpir  black  .skins  near  to  white  .cklns.  This  is  the  reverse  coin  of  the  wor^ 
segregationist  s  idea  that  .<iomehow  tUe  white  children  will  suffer  from  putting 
their  white  skins  near  to  black  skins.  puiung 
blt?e*r  seed^  Insolent  assertions  of  white  superiority..  Both  spring  ^-.om  the  same 

Still,  the  practical  difficulties  might  be  surmounted.  The  implied  arroeance 
might  be  overlooked,  on  the  grounds  that  the  alleged  superioritv  is  not  racial  but 
cultural ;  or  that,  further,  both  whites  and  blanks  will  gain  from  mStLl  aSocia- 
tion.  That  still  leaves  the  moral  question.  mutual  associa- 

Perhaps  It  should  be  re-stated.  Is  it  moral  for  society  to  apply  to  children  the 
force,  which  If  it  were  applied  to  adults,  men  who  would  know  immoral'  vvhat 

ntirfofw'his  fathe?"*  ^"'■""^  "  """W 

It  is  a  terrible  thing  to  see,  as  we  have  seen,  soldiers  standing  guard  so  that 
a  black  child  but  crinp  in  shame  that  only  this  way  Is  it  done.  Bnt  at  least  then 
«ie  soldiers  are  standing  for  a  moral  princlpl^that  no  one,  child  or  aduU,  sha 
^  Macf  ^  all,  white 

But  it  would  have  been  terrifying  If  those  same  soldiers  had  been  going  about 
the  town  rounding  up  the  black  children  and  marching  them  frmn  tlX  a«;us- 
t<)me(l  school  to  another,  while  they  went  fearfully  and  their  parents  ^nt 
On  that,  I  verily  believe,  morality  will  brook  no  challenge.  ' 
tyJ^^\  ^H^'  "  "f^"®**  because  In  fleeing  from  one  moral  wrong  of 

the  past,  for  wliioli  we  felt  guilty,  we  fled  all  unaware  to  another  immorality 

wlio  are  helples™^  ■  ""'"^     ^'^^^      ^"'"'"^  om^maZ; 

MUST  WE  TURN  BACK? 

Does  this  mean  as  many  men  of  good  will  fear,  that  to  recognize  as  much,  to 
acknowledge  the  fnilure  of  forced  integmtion  in  the  schooLs.  is  to  .surremler  o 
turn  backward  to  what  we  have  fled  from  ?  i^t^uuer,  lo 

Surely  not.  There  remains,  and  we  as  a  people  must  insist  upon  it  the  moral 
imperat  ve  that  no  one  should  he  denied  hi.s  place  in  society,  his  1  ^itv  as  « 
human  l)ei.ig  because  of  bis  color.  Not  in  the  schools  only  hut  in  bis  Uv^Iihood 
imSerative^^  tradition,  no  trickery  should  be  allowed  to  evade  that 

That  we  can  in-sist  upon  without  violating  the  other  moral  imperative  f^o  lone 
as  he  does  not  encroach  upon  others,  no  man  should  be  compelled  to  walk  where 

ihnn'^H  f  P''*  u""^^'  "''^  share  what  company  he  would 

shun,  think  what  he  would  not  think,  believe  what  he  believes  not 
A   f  r^/^^nR       ^^J-^«nction.  we  will  follow  a  tragic  failure  with  a  giant  step 
And.  God  willing,  not  just  in  the  schools.  ^* 

Mr,  Rarick.  Forced  busing  to  overcome  racial  imbalance  is  illeffal' 
It  IS,  on  tlic  face  of  it  in  violation  of  the  law  of  the  land.  But  what 
IS  the  "law  of  the  land  ?" 
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We  start  with  the  Constitution  of  the  United  States,  where  the  law 
of  the  land  is  defined  in  no  uncertain  terms  in  what  is  called  the 
supremacy  clause  of  article  VI : 

This  Constitution,  and  the  laws  of  the  United  States  which  shall  be  made 
in  Pursuance  thereof;  and  all  Treaties  made,  or  which  shall  be  made,  under 
the  Authority  of  the  United  States,  shaU  be  the  supreme  Law  of  the  Land; 
and  the  Judges  in  every  State  shaU  be  bound  thereby  •  •  • 

The  crucial  provision  of  our  Constitution  is : 

This  Constitution  and  the  Laws  of  the  United  States  which  jdiaU  be  made 
in  pursuance  thereof  •  •  •  shaU  be  the  supreme  Law  of  the  Land  •  •  • 

Nothing  is  provided  about  Supreme  Court  decisions  being  the  law 
of  the  laiid.  On  the  other  hand,  judges  are  bound  by  acts  of  Congress. 

Now  Congi*ess  has  enacted  laws  pursuant  to  the  Constitution  which 
are  the  law  of  the  land.  One  of  these  laws  goes  right  to  the  heart  of 
our  school  problems  today  and  points  out  the  usurpation  by  the 
Supreme  Court's  ruling  on  busing. 

Title  42  of  the  United  States  Code,  section  2000c-6(a)  (2)  reads: 

^1.*  T  *  P™^<*^  that  nothing  herein  shall  empower  any  official  or  court  of 
the  Lnited  States  to  issue  any  order  seeking  to  achieve  a  racial  balance  in 
ai^y  school  by  requiring  the  transportation  of  pupils  or  students  from  one 
school  to  another  or  the  school  district  to  another  In  order  to  achieve  racial 
bale-ce  or  otherwise  enlarge  the  existing  power  of  the  court  to  insure  compli- 
ance with  Constitutional  Standards. 

42  U.S.C,  2000(c),  definition  (b)  reads: 

I)ese^«gation  means  the  assignment  of  students  to  pubUc  schools  and  within 
such  w'hoolsjvitliout  regard  to  their  race  ♦  •  •  but  desegregation  shall  not 
m«in  the  assignment  of  students  to  public  schools  in  order  to  overcome  racial 
Imbalance. 

And  then,  to  make  sure  that  the  intent  of  Congress  was  not  mis- 
understood, when  the  Congress  appropriated  money  to  operate  the  De- 
partment of  Health.  Education,  and  Welfare,  the  Members  wrote  into 
that  Iaw---.in  English  so  plain  no  one  can  misunderstand— a  provision 
forbidding  HEW  to  misuse  taxpayei-s'  moneys  in  busing  to  achieve 
racial  balance. 

The  language  of  the  HEW  Appropriations  Act  reads: 

of  Z^.t^^  funds  contained  in  this  Act  may  be  used  to  force  busing  of 

students,  abolishment  of  any  school,  or  to  force  any  student  attending  anv 
elemental^  or  secondary  school  to  attend  a  parHcular  school  against  the  choice 
of  his  or  her  parents  or  parent  in  order  to  overcome  racial  inSalance. 

•J  particularly  point  out  here,  Mr.  Chairman,  that  part  of 

title  42  U.b.C.  that  specifically  provides  that  no  Federal  court  shall 
othenN-ise  enlarge  the  existing  power  of  the  court  to  insure  compliance 
with  constitutional  standards." 

Certainly  this  passage,  which  is  existing  law,  calls  into  question  the 
Supreme  Court's  very  justification  for  its  actions  and  equity  in  the 
bwann-Mecklenburg  decision. 

These  laws  forbidding  the  use  of  forced  busing  or  the  assignment 
of  students  to  public  schools  in  order  to  overcome  racial  imbalance 
have  never  been  declared  unconstitutional.  Therefore,  they  are  the 
j^^^®  courts  which  hold  to  the  contrary  arc  in  direct 

disobedience  of  the  very  law  which  they  have  sworn  to  uphold 
^  The  problem  confronting  this  committee  and  the  Congress'is,  then, 
involved  with  the  relationship  between  the  separate  branches  of  the 
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Government..  It  is  evident  that  the  Federal  judiciary  will  not  on  its 
own  initiative  return  to  the  law  of  the  land.  It  is,  therefore,  up  to  us— 
the  representatives  of  the  people  assembled  in  Congi-ess— to  restore  the 
basic  right  of  freedom  of  choice  to  the  American  people  and  rescue 
them  from  judicial  tyranny. 

Mr.  Chairman,  it  is  worth  pausin*?  a  moment  here  to  take  note  of 
Jefferson's  remarks  on  the  dangers  of  judicial  tyranny.  He  said ; 

The  Constitution  is  a  mere  thing  of  wax  in  thp  hands  of  the  judiciary. 

Tlie  great  object  of  my  fear  is  the  federal  judiciary.  Tliat  body,  like  gravity, 
ever  acting,  with  noiseless  foot,  and  unalarming  advance,  gaining  ground  step 
l)y  step,  and  holding  what  it  gains,  is  engulfing  insidiously  the  special  govern- 
ments into  the  jaws  of  that  which  feeds  them. 

I  am  sensible  of  the  inroads  daily  made  by  the  federal  judiciary  into  the 
jurisdiction  of  its  coordinate  associates,  the  State  governments.  The  legislative 
and  executive  branches  may  sometimes  err,  but  elections  and  dei)oudeuce  will 
bring  them  to  right.s.  The  judiciary  branch  is  the  in.strument  which,  working 
like  gravity,  without  intermission,  is  to  press  us  at  last  into  one  consolidated 
mass. 

Our  government  is  now  taking  so  steady  a  course  as  to  show  by  what  road 
it  will  pass  to  destruction,  to-wit :  by  consolidation  first,  and  then  corruption,  its 
necessary  consequence.  The  engine  of  consolidation  wUl  be  the  federal  judiciary: 
the  two  other  branches,  the  corrupting  and  corrupted  instruments. 

It  has  long  been  my  opinion,  and  I  have  never  shrunk  from  its  expression,  that 
the  germ  of  dissolution  of  our  federal  government  is  in  the  constitution  of  the 
federal  judiciary  ;  an  irresponsible  body  (for  imi>eachment  is  scarcely  a  scarce- 
crow),  working  like  gravity  by  night  and  by  day,  gaining  a  little  todav  and  a  little 
tomorrow,  and  advancing  its  noiseless  step  like  a  thief,  over  the  field  of  jurisdic- 
tion, until  all  shall  be  usurped  from  the  States,  and  the  government  of  all  be  con- 
solidated into  one.  To  this  I  am  opposed ;  l)eca«se.  when  aU  government,  domestic 
and  foreign,  in  little  as  in  greater  things,  shall  be  drawn  to  Washington  as  the 
centre  of  all  power,  it  will  render  powerless  the  checks  provide<l  of  one  govern- 
ment on  another,  and  will  become  as  venal  and  oppressive  as  the  government  from 
which  we  separated. 

There  are,  you  are  all  well  aware,  steps  that  we,  the  elected  rep- 
resentatives of  the  people  assembled  in  Congress,  can  take  to  check 
the  power  of  the  judiciary  and  satisfy  the  cry  of  the  people  raisecl 
against  the  use  of  forced  busing  to  overcome  racial  imbalance. 

There  is  incontrovertible  evidence  to  indicate  that  a  \  ast  majorit v  of 
Americans  are  opposed  to  forced  busincr  to  acliieve  some  ridicufous 
notion  of  "proper  racial  proportions.''  In  the  Gallup  poll  of  Septeml)er 
1971,  the  results  indicated  that  73  percent  of  the  American  people 
of>poso  the  use  of  forced  busing  to  achieve  some  idea  of  proper  racial 
mixture. 

Only  10  percent  indicated  that  thev  favored  the  continued  use  of  bus- 
ing, with  8  percent  indicating  no  opinion  on  this  issue.  I  would  daresay 
that  the  number  of  Americans  oi^posinir  forced  businir  has  increased 
over  the  past  school  year  with  the  further  implementation  of  Sv-ann- 
Mcrhlenhvrg  and  the  recent  Rtnhmond  decision. 

One  of  the  means  available  to  the  Congress  to  check  t!ie  power  of  the 
indiciary  is  through  constitutional  amendment;  146  Members,  as  of 
Februarv^  25,  1072,  had  indicated  their  support  for  this  approach  to 
the  problem  of  busing  through  the  signing  of  discharge  petition  Xo.  0, 
calling  TTouse  Joint  Resolution  620  from  the  consideration  of  this  com- 
mittee. Thisbill  proposes  an  amendment  to  the  Constitution  reading,  in 
essence : 

No  pubUc  school  student  shall,  because  of  his  race,  creed,  or  color,  be  assisnied 
to  or  required  to  attend  a  particular  school. 
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I  speak  today  in  support  of  this  or  similar  legislation.  I  repeat,  there- 
is  no  need  of  further  laws  prohibiting  the  use  of  buying  to  achieve 
''proper  racial  proiwrtious" — it  is  already  against  the  law  of  the  land, 
clearly  stated  in  incontrovertible  language.  The  problem  is  caused  not 
by  our  laws,  but  by  a  Federal  judiciary  that  has  virtually  ignored  the 
laws  it  has  sworn  to  uphold. 

Our  Constitution,  the  very  foundation  of  the  American  system,  is 
quite  clear  on  the  solution  to  a  problem  such  as  this — one  sure  means 
available  to  the  Congress  to  check  the  power  of  the  judiciary  is  through 
constitutional  amendment,  to  restate  to  our  friends  on  the  bench  that 
the  people  want  the  Constitution  to  mean  what  it  says. 

I  would,  in  conclusion,  again  point  out  that  passage  of  this  legis- 
lation and  eventual  ratification  as  part  of  the  Constitution  will  restore 
the  basic  right  of  freedom  of  choice  to  the  American  people  and  wull 
protect  theiu  from  judicial  tyranny  by  restoring  to  them  the  basic 
right  of  private  property,  the  right  to  reap  the  benefits  of  ownership 
and/or  residence  m  a  place  of  their  own  choosing. 

Finally,  Mr.  Chaiiman,  I  would  point  out  one  further  effect  that 
ratification  of  such  a  constitutional  amendment  would  have.  It  would 
be  an  effective  curb  on  such  decisions  as  that  i^ndered  in  the  liichmoDd 
case  and  suggested  in  the  earlier  Atlanta  decision  wherein  the  Fedeml 
judge/ judges  ordered  the  merger  of  an  innercity  school  system  v.'ith 
the  school  systems  of  surrounding  counties,  again  to  achieve  proper 
racial  balance.  I  am  sure  that  you  are  all  well  aware  of  the  f.  r  Jiat 
such  a  decision  will,  through  implementation,  force  wholesale  1  iing 
of  schoolchildren. 

Mr.  Chairman,  I  urge  you  and  the  members  of  the  subcommittee  to 
give  favorable  consideration  to  House  Joint  Resolution  620,  or  similar 
legislation  proposing  an  amendment  to  the  Constitution  prohibiting 
the  assignment  of  any  public  school  student  to  a  particular  .school  be- 
cause of  his  race,  creed,  or  color.  Ratification  of  such  an  amendment — 
which  would,  I  believe,  come  quickly — would  restore  the  right  of 
freedom  of  choice  to  the  Americiin  people — which  is,  after  all  is  said 
and  done,  what  America  is  all  about. 

I  thank  you,  Mr.  Chairman. 

Chairman  Ceixkr.  Thank  you,-Mr.  Rarick. 

Are  there  any  questions? 

We  appreciate  your  coming,  Mr.  Rarick. 

0\  r  next  witness  is  the  gentleman  from  Xorth  Carolina,  Mr.  Wilmer 
D.Mizell. 

STATEMENT  OF  HOIi.  :;;iLMER  D.  MIZELL,  A  U.S.  REPEESENTATIVE 
IN  CONGREOS  FROM  THE  STATE  OF  NORIH  CAROLINA 

Mr.  MuKU..  Thai:k  you,  Mr.  Cliairman. 

I  am  veiy  grateful  to  you  and  the  membei^s  of  thi.s  coniniittce  for 
this  opportunity  to  testify  on  the  first  day  of  the  committee's  hearings 
on  legislation  related  to  the  bu.sing  of  schoolchildren  to  achieve  racial 
balance. 

The  issue  of  busing  is  one  that  has  raised  the  passions  of  the  Amer- 
ican people  to  feverish  levels  in  the  past  several  months,  and  it  stands 
today  as  perhaps  the  single  most  controvei^sial  and  hotly  debated  issue 
in  American  political  and  social  life. 


I  fervently  hope  that  these  hearings  which  legin  today  will  be  con- 
ducted in  a  spirit  of  rationaHty,  objectivity,  and  genuine  concern.  For 
my  part,  since  I  am  among  the  first  witnesses  to  testify,  I  will  try  to 
help  set  a  general  tone  of  calmness,  reason,  and  accuracy  which  hoiDO- 
f  ully  will  charaxjterize  the  entirety  of  these  hearings. 

Let  me  say  at  the  outset  that  the  vast  majority  of  us  who  speak  in 
opposition  to  cross-busing  do  not  speak  as  the  echoes  of  past  voices 
preaching  "segregation  forever"  or  "white  supremacy"  or  other  slog- 
ans of  racial  hatred  and  prejudice.  Thank  goodness,  we  as  a  nation 
and  as  a  people  have  come  farther  than  that. 

Certainly,  these  strident  voices  can  still  he  Iieard,  Init  thev  are  not 
to  be  heeded  by  reasonable  men  and  women.  We  have  he.'ird'them  be- 
fore, and  no  doubt  we  shall  hear  them  nffain,  but  I  don't  l)elieve  those 
voices  that  would  divide  us  have  any  influence  on  the  groat  majority 
of  Americans  today. 

Discrimination  has  no  place  in  our  society,  and  its  presence  in  the 
educational  process,  and  its  impact  on  our  pui^sui'  of  quality  education 
for  all  our  children,  are  of  great  concern  to  me.  and  to  this*^ committee, 
and  to  millions  of  Americans  today. 

I^t  us  first  try  to  agree  on  what  would  constitute  the  absence  of  dis- 
crimination in  our  public  school  systems. 

The  foundation  for  this  concept  would  l)e  a  commitment  to  provide 
the  best  possible  education  for  even'  American  child,  whether  his  skin 
is  black,  white,  brown,  yellow,  or  re<l. 

That  basic  commitment  would  entail  an  additional  commitment  to 
open-door  policies  in  our  schools,  allowing  parents  to  send  their  cliil- 
dren  to  the  schools  of  tlieir  choice. 

Experience  and  commonsense  tell  us  that  most  parents,  and  their 
children,  would  prefer  the  neighborhood  school,  where  the  opportunity 
is  greatest  for  a  rewarding  educational  experience. 

The  closeness  to  home,  the  association  with  friends,  the  familiar 
surroundings  of  one's  own  neighborhood — any  educator  would  cer- 
tainly agree  that  these  conditions  are  conducive  to  learning,  especially 
where  grade-school -age  children  arc  concerned. 

But  commitment  to  the  neighborhood  school  concept  is  not  enough, 
either.  A  further  commitment  is  required,  insuring  that  every  school 
m  every  neighborhood,  whether  in  the  inner  city,  or  in  the  suburb, 
or  in  the  countryside,  is  adequately  equip  i^ed,  that  the  facilities  are 
kept  in  ffood  repair,  that  the  teachiers  are  adequately  paid  and  fully 
qiialified,  that  an  equitable  amount  of  public  runds'is  spent  cn  each 
cpild,  regardless  of  his  lace,  and  that  each  child  is  given  every  pos- 
sible opportunity  to  learn  as  much  and  as  rapidly  as  he  can. 

I  think  ^ye  can  agree  that  the  fulfillment  of  these  commitments 
would  constitute  the  absence  of  discrimination,  and  just  as  impoitant, 
would  greatly  contribute  to  quality  education. 

What,  then,  would  work  to  the  detriment  of  quality  education? 

First,  a  discriminator}^  policy  which  prevents  children  of  one  race 
or  several  races  from  enjoying  the  same  educational  opportunities  as 
those  enjoyed  by  children  of  another  race.  The  courts  have  correctly 
struck  down  such  policies. 

But  there  is  anotlier  policy,  just  as  detrimental,  that  has  gained  great 
favor  in  the  eyes  of  the  courts,  and  that  is  the  policy  of  establishing 
arbitrary  racial  balance  for  pupil  assignment.  This  policy  is  basea 
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on  the  assumption  that  until  these  balances  are  reached,  educational 
quality  will  be  impaired  or  impossible,  regardless  of  any  other 
consideration. 

But  to  say  that  a  black  child  caimot  learn  unless  he  is  in  the  com- 
pany of  a  Avhite  cliild,  or  to  say  that  a  white  teacher  is  automatically 
better  qualified  than  a  black  teacher  is  the  most  profound  kind  of 
racism  there  is,  and  it  is  the  kind  the  courts  are  perpetuating  today. 

This  policy  of  racial  assignment  almost  always  involves  a  program 
of  massive  transportation  designed  specifically  to  enable  a  school 
system  to  achieve  those  arbitrary  oalances. 

In  Winston-Salem,  N.C.,  this  program  involves  putting  a  grade- 
school  child  on  a  bus  for  more  than  an  hour,  and  taking  him  15  to 
20  miles  away  from  his  home  to  go  to  a  school  where  he  has  no  friends, 
in  a  neighborhood  completely  foreign  to  him. 

And  in  Winston-Salem,  the  problems  of  disruption  are  com- 
pounded by  a  system,  just  imposed  this  year,  providing  for  a  change 
of  scliool  every  2  years  after  the  fourth  ^ade,  eliminating  any  hope 
of  stability  and  any  concept  of  school  pride  so  important  to  a  young 
person. 

Mr.  Chairman,  I  cannot  conceive  of  a  plan  any  less  conducive  to 
quality  education  or  more  discriminating  against  all  children  tlian  the 
one  I  have  just  described.  But  in  the  past  several  months.  Federal 
courts  throughout  America  have  demanded  that  just  such  plans  be  im- 
plemented in  the  name  of  quality  education  and  nondiscrimination. 

Citing  again  tlie  case  of  Winston-Salem,  the  largest  city  in  the  Fifth 
District  of  Xorth  Carolina,  which  I  am  proud  to  represent,  32,220  of 
the  school  syst  nx's  44,000  students  are  nding  buses  this  year.  About 
t\yo-thirds  of  them  are  being  bused  because  they  live  beyond  walking 
distance  of  a  school,  but  more  than  one-third— more  than  11,000  chil- 
dren— are  being  bused  solely  to  achieve  court-required  racial  balance. 

One  hundred  fifty-seven  new  buses  were  required  to  implement  that 
order.  Each  of  those  buses  cost  $6,300  to  buy,  and  it  costs  $1,600  a  year 
to  maintain  them,  without  mentioning  tlie  additional  costs  in  bus 
drivers'  salaries.  The  superintendent  of  schools  there  has  told  me  that 
this  massive  businc  program  now  accounts  for  an  annual  operating 
budj^et  of  $1.4  million.  That  figure  represents  almost  exactly  a  100- 
percent  increase  m  transportation  costs  over  last  year. 

Chairman  Celler.  Does  not  that  cost  include  busing  all  over  the 
county,  particularly  in  the  rural  areas  where  the  schools  are  far  distant 
and  the  children  are  carried  in  buses  to  reach  those  schools  for  reasons 
unrelated  to  desegregation  or  segregation? 

Mr.  MizELL.  The  figures  I  quotea  were  given  to  me  as  the  additional 
cost  and  additional  requirement  for  buses  to  implement  the  court  order 
in  Winston-Salem.  The  overall  cost  of  the  busing  program  is  $1.4  mil- 
lion. That  figure  represents  a  100-percent  increase  over  what  it  was 
previous  to  the  court  order. 

In  Charlotte,  N.  C,  the  city  directly  involved  in  the  Supreme  Court's 
busing  decision  of  last  April,  the  busing  program  costs  almost  $800,000 
to  run.  The  superintendent  of  schools  in  that  system  reported  recently 
that  the  first  year  of  busing  resulted  in  a  school  budget  deficit  of  almost 
$650,000.  . 

But  North  Carolina  has  not  borne  the  brunt  of  unreasonable  court 
decisions  alone,  nor  has  the  South. 
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The  school  systems  serving  San  Francisco,  Calif.;  Boston,  Mass.; 
Pontiac,  Mich. ;  and  many  other  nonsouthern  cities  are  also  now  under 
court  order  to  bus  their  pupils  for  racial  balance,  and  all  of  these  cities 
are  undergoing  the  sam".  financial  strains  we  have  experienced  in  Win- 
ston-Salem. 

The  Los  Angeles,  Calif.,  school  system  is  now  under  court  order, 
subject  to  appeal,  to  transport  240,000  children  up  to  25  miles  to  attend 
school.  U.S.  News  &  World  Kepoit  recently  reported  that  the  cost 
of  this  massive  program  has  been  estimated  by  school  officials  at  $180 
million  over  the  next  8  years.  > 

And  there  are  numerous  other  examples  and  figures  one  couVd  cite, 
demonsti-ating  the  destiiictive  drain  on  public  finances  that  these  mas- 
sive transportation  programs  cause. 

But  I  l)elieve  niy  point  has  already  been  made.  Financial  burdens 
already  threaten  to  quite  literally  destroy  hundreds  of  school  systems 
throughout  the  country.  The  Dayton,  OKio,  school  system  has  already 
fallen  under  the  weight  of  budgetary  pressures,  and  others  are  sure  to 
follow  unless  something  is  done  to  relieve  those  pressures. 

We  read  of  teachers  in  many  cities  striking  for  higher  pay,  of  school 
buildings  crumbling  in  disrepair,  and  of  acute  shortages  in  so  many 
kinds  f'f  educational  equipment. 

^Vhen  funds  for  these  pressing  needs  cannot  be  supplied  even  now, 
how  shall  the  cause  of  quality  education  be  served  by  imposing  over- 
whelming additional  costs  for  purchasing  and  maintaining  fleets  of 
new  buses? 

In  our  admirable  desire  to  provide  a  quality  education  for  all,  will 
we  make  it  impossible  to  provide  a  quality  education  for  any?  This 
need  not — it  must  not^ — be  the  case. 

The  American  people  are  known  throughout  the  world  for  their 
commonsense,  and  I  think  it  is  highly  significant  that,  according  to  a 
recent  Gallup  poll,  almost  90  percent  of  the  American  people  oppose 
busing  to  achieve  racial  balance. 

A  full  93  percent  of  my  constituents  responding  to  m^  latest  ques- 
tionnaire expressed  opposition  to  busing,  and  every  colleague  in  the 
Congn»ss  that  I  have  spoken  with  has  told  me  that  ii  similar  level  of 
opposition  exists  in  his  district. 

Mr.  Chairman,  I  believe  that  the  people's  will  should  count  for  some- 
thing m  a  democracy,  and  the  people's  will  has  been  trampled  down 
along  with  congressional  statutes  in  the  Federal  courts'  zeal  to  achieve 
racial  balances  m  schools. 

The  Congress  has  declared  on  many  occasions  that  the  cost  of  busing 
solely  for  racial  balance  is  an  unwarranted  and  illegal  expense. 

Section  407- of  the  Civil  Rights  Act  of  1964  provides  that: 

Nothing:  heroin  nhaW  empower  any  official  or  court  of  the  United  States  to 
issue  an  order  to  achieve  a  racial  balance  in  any  school  by  requiring  the  trans- 
l)ortation  of  pupils  or  students  from  one  school  to  another  or  one  school  district 
to  another  to  achieve  balance  or  otherwise  enlarge  the  existing  power  of  the 
court  to  inf  ure  compliance  with  constitutional  standards. 

The  U.S.  Supreme  Court  ignored  that  provision  of  the  law  in  its 
Charlotte  decision,  and  the  Federal  coui  t  m  Richmond,  Va.,  made  an 
absolute  mockery  of  it  in  its  decision  requiring  the  merger  of  three 
different  school  systems  to  achieve  a  greater  racial  balance. 

Thus,  I  believe  we  have  no  recourse  other  than  to  amend  the  Con- 
stitution to  prohibit  the  assignment  of  students  to  schools  on  the  basis 
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of  race,  because  it  seems  obvious  to  me  tliat  if  tlie  Siipi-eme  Coui-t  could 


overmle  any  otlier  antibusiiig  provision  the  Congress  might  puss,  short 
of  a  constitutional  amendment. 

That  is  the  reason  I  announced  last  April  20  my  intention  to  intro- 
duce a  constitutional  amendment  which  stp.tes  that : 

Xo  pubUc  school  student  shaU,  because  of  his  race,  creed  or  color,  be  assigned 
to  or  required  to  attend  a  particular  school. 

The  language  of  tliat  amendment  is  no  doubt  familiar  to  the  mem- 
hoi's  of  tliis  committee,  since  it  is  the  language  of  the  amendment  which 
has  recei\  ed  the  greatest  amount  of  publicity  and  earned  the  greatest 
degree  of  congressional  interest,  with  more  than  140  Members  of 
Congress  already  calling  for  action  on  this  amendment. 

As  I  said  on  introducing  the  amendment  10  montlis  ago: 

coffering  an  amendment  to  so  honored  and  cherished  and  complete  a  document 
as  our  Constitution  is  not  a  step  to  be  taken  lightly,  or  in  haste,  or  without  very 
goml  cause. 

I  believe  that  very  deeply,  Mi\  Chainnan,  but  I  also  believe  that  if 
passing  a  constitutional  amendment  is  the  only  way  we  can  insure 
quality  education  for  all  of  our  childi*en,  then  we  should  not  hesitate 
to  pass  a  constitutional  amendment. 

The  amendment  I  have  proposed  is  as  simple  and  forthright  as  I 
could  possiblv  make  it.  The  people  can  understand  it,  and  so  can  the 
distinguisliecl  men  of  the  U.S.  Supreme  Couit. 

In  conclusion,  Mr.  Chairman,  I  would  like  to  quote  from  a  column 
that  appeared  in  the  Washington  Post  of  February  10.  Tlie  column 
was  entitled  "Massive  Busing :  A  Waste."  The  writer  is  William  Rasp- 
beriT,  a  liberal  man  and  a  black  man. 

He  wrote: 

It  is  both  evU  and  illegal  to  say  to  a  child:  "You  cannot  attend  this  school 
boon  use  it  is  a  white  school."  But  how  much  better  is  it  to  say :  "You  must  attend 
this  school  because  it  is  integrated  and  we  need  you  for  racial  balance." 

Tliis  is  no  brief  for  a  return  to  the  lie  of  separate  but  equal. 

Mr.  Raspberry  continued : 

Ii  is  an  appeal  for  rational  priorities,  a  plea  that  we  make  the  test  of  a  school 
wlipthor  it  does  what  schools  are  supposed  to  do—educate  our  children. 

The  ideal  is  a  situation  in  which  race  is  irrelevant  to  assignment.  Preoccupa- 
tion with  mathematical  precision  ♦  ♦  ♦  is  not  the  way  to  achieve  that  ideal. 

The  amendment  I  liave  offered  is  intended  to  achieve  the  ideal  of 
quality  education  that  Mr.  Rasi>berry  shares  witli  /ne  and  millions  of 
other  Americans. 

The  stroiifr  opposition  to  cross-busing  transcends  political,  racial, 
ethnic,  liberal  or  conservative  lines — ^the  only  issue  remaining  is  how 
best  to  eliminate  cross-busing  from  public  education  in  America. 

This  committee  has  the  opportunity  and  the  responsibility  to  help  set 
aright  the  coui*se  of  public  education  in  America.  It  can  seize  that  op- 
portunity and  meet  that  resi^onsibility  by  acting  favorably  on  the 
amendment  I  have  proposed. 

The  American  people  are  looking  to  V 's  committee  and  this  Con- 
gress to  show  that  we  arc  responsive  to  liicir  will,  that  thoir  stiong 
voice  of  protest  can  be  heard  where  it  counts,  and  that  popular  sov- 
ereignty J5till  rules  this  country. 


overrule  tlie  antibi 


of  the  1904  Civil  Rights  Act,  it  can 
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So  let  us  begin  today  to  chart  a  clear  course  that  will  preserve*  public 
education  in  America  and  provide  new  and  improved  educational  op- 
portunities for  all  our  children,  without  the  madness  of  cross-businff 

This  IS  the  people  s  will  and  the  Congress  mandate.  Let  us  act  ac- 
cordingly, and  let  us  act  now. 

Mr.  HuxoATE.  I  want  to  thank  the  gentleman  for  his  forceful  state- 
ment. I  am  acquainted  with  that  article  by  Mr.  Raspberry.  I  think  I 
put  that  m  the  Congressional  Record.  I  frequently  find  myself  in  a<rree- 
ment  with  him,  which  makes  one  wonder  if  he  is  liberal. 

Did  he  not  agree  with  Vice  President  Agnew  on  this  busing  amend- 
ment, and  did  he  not  oppose  a  constitutiDnal  amendment? 

Mr.  JIizELL.  Yes,  and  in  my  statement  I  made  the  statement  that 
while  there  are  disagreements  as  to  the  course  we  should  take  to  correct 
the  situation,  the  overwhelming  voice  of  the  people  is  to  correct  the 
situation  and  to  correct  it  now. 

I  think  there  was  one  other  point  on  the  article  that  Mr.  Raspberry 
Tvrote,  and  I  was  not  aware  that  the  gentleman  had  put  it  in  the  Con- 
gressional Record,  but  at  the  close  of  this  article  it  said,  "But  onlv  if 
we  deal  with  the  situation  and  stop  looking  for  new  ways  to  run  "  ^ 

So  we  are  here  looking  for  a  solution  to  the  problem. 

.1."^^*.^™®^'^*  committee  cer'^ainly  appreciates  your  help  and 
that  of  our  other  colleagues. 

Chairman  Celler.  I  ^vould  like  to  ask  one  question. 

In  a  report  prepared  by  the  Commission  on  Civil  Rights  on  Forsyth 
County,  JS^.C.,  with  regard  to  transportation  we  find  this  interestinff 
comment :  „^  ^ 

o  JL^^^  1?70-1971  school  year,  approximately  22,300  students  were  transported  to 
school,  primarily  bec-ause  they  lived  further  than  V/2  miles  from  their  Sis 

S'l'rr^'^^^^^^^^  necessitates  the  tran.s,K>rtation  of  bet^^^^^^ 

1.000  and  12.000  more  students  than  were  transported  during  the  1070-nj71 
sonooi  v6a  r> 

Earlier  the  ro)iort  states :, 

"The  school  board  and  superintciulont  have  found  that  a  benefit  of 
the  plan  is  that  the  schoo]  system  can  obtain  maximum  utilization  of 
classroom  facilities.  The  number  of  mobile  units  in  this  school  svstem 
has  been  reduced. '  aiici  the  whole  tenor  of  the  report  seems  to  indicate 
considerable  improvement  as  a  result  of  busing. 

u     J  ^??.r''"  }^^-  I  understand  the  chairman  of  the  school 

board  of  Winston-Snlem  lias  already  been  scheduled  to  appear  before 
the  committee  to  testify,  and  I  can  assure  voii  that  the  opposition  to  the 
plan  that  they  are  implementing  there  is  overwhelming  as  recorded  bv 
my  questionnaire;  93  percent  of  the  people  are  opposed.  This  is  all 
across  the  district,  not  just  in  Winston-Salem. 

Chairman  Ckixkr.  Yes:  the  chairman  of  the  Winston-Salem  School 
13oard  has  been  mvited  to  testify  before  this  committee. 

If  here  are  no  other  questions,  thank  vou  verv  mucli. 

Our  next  witness  is  the  gentleman  from  Florida,  C  W.  Bill  Young. 

STATEMENT  OF  HON.  C.  W.  Bill  YOU77G.  A  U.S.  KEPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OP  FLORIDA 

Mr.  Youxo.  Mr.  Chairman,  thank  you  very  much, 
oivf  ^^^H^^x^j      opportunl(y  to  appear  before  this  House  Judiciarv 
Committee  today  in  behalf  of  IIou>(.  Joint  Resolution  600,  a  pi  opZ^ 
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constitutional  amendment  I  introduced  last  April  29  in  an  effort  to  pre- 
serve our  neighborhood  schools  and  head  off  what  could  become  one  of 
the  greatest  social  crises  tliis  Xation  has  ever  faced. 

The  forced  busing  of  America's  schoolchildren,  as  mandated  by  the 
Federal  courts,  coiHd  tear  this  Xation  apart.  Across  our  land,  angry 
parents  are  picketing,  demonstrating,  even  in  oiw  unfortunate  in- 
stance burning  school  buses  in  an  effort  to  draw  attention  to  their  frus- 
tration. Communities  are  voting  down  school  millage  requests  that  were 
routinely  approved  in  years  past.  Last  fall  the  people  of  Pinellas  Coun- 
ty, Fla.,  my  home  district,  who  have  always  provided  generous  fi- 
nancial support  for  our  scliools,  for  the  first  time  in  memory  voted 
do. » 11  a  school  millage  request  simply  because  of  the  forced* busing 
issue. 

The  concern  of  parents  in  seeing  their  children  uprooted  from  their 
neighborhoods  and  forced  to  travel  long  distances  merely  to  satisfy 
the  caprices  of  some  judge  is  certainly  justified. 

Thousands  of  letters  have  poured  into  my  office  in  opposition  to 
forced  busing  to  create  an  aribtrary  racial  balance  in  the  Nation's 
classrooms.  Other  Congressmen,  I  am  sure,  have  had  the  same  experi- 
ence. And  these  letters  graphically  demonstrate  that  this  is  not  a  racial 
question — black  parents  don't  like  forced  busing  any  more  than 
whites.  Nor  is  it  a  philosophical  or  politi  il  question — Republican  or 
Democrat,  conservative  or  liberal,  the  pec pie  of  America  want  to  keep 
their  neighborhood  schools. 

^  Ixi  my  home  State  of  Florida,  every  suggestion  that  Florida  A.  &  M. 
University  in  Tallahassee,  a  Negro  school,  be  merged  with  Florida 
State  University,  also  in  Tallah**ssee,  triggers  howls  of  opposition 
from  people  of  both  races  and  especially  blacks. 

Uprooting  children  from  their  neighborhood  school  destroys  a  vital 
part  of  their  education.  Forced  to  spend  hours  riding  a  sclioolbus, 
•many  children  lose  out  on  opportunities  to  become  part  of  the  Boy  or 
Girl  Scout  troop,  play  in  the  oand,  be  a  cheerleader,  participate  in  foot- 
ball and  baseball,  join  service  clubs  and  take  part  in  all  the  extracur- 
ricular activities  that  prepare  them  to  function  meaningfully  in  our 
society. 

The  Congress  repeatedly  has  opposed  forced  busing  and  affirmed  its 
determination  to  preserve  neighborhood  schools.  The  antibusing 
amendment  to  the  1964  Civil  Rights  Act  prohibited  massive  busing 
to  create  an  artificial  racial  balance  in  the  schools.  The  Congress  re- 
peatedly has  prohibited  using  Federal  funds  for  busing  in  approving 
appropriations  to  education. 

President  Nixon  has  affirmed  his  commitment  to  preserving  neigh- 
borhood schools,  and  recently  set  up  a  Cabinet-level  coiimiittee  to  ex- 
plore ways  to  achieve  this  end  in  view  of  the  continued  efforts  of  our 
Federal  courts  to  turn  our  classrooms  into  laboratories  for  social 
experiments. 

If  the  Congress  wants  neighborhood  schools,  and  if  the  executive 
branch  wants  neighborhood  schools,  where  then  is  the  problem?  The 
problem  is  within  our  Federal  courts.  Elected  by  no  one,  some  Federal 
ludges  act  as  laws  unto  themselves,  and  under  our  system  they  are  not 
answerable  to  the  people  for  their  perf ormai  :e. 

Now  it  is  up  to  the  Congress  to  act.  As  elected  representatives  of 
the  people,  we  must  take  the  oi)eration  of  our  scliools  out  of  the  hands 


48 


of  the  judges  and  return  the  classrooms  to  our  teachers.  Our  class- 
rooms must  be  pr?perved  for  education — not  social  experimentation. 

We  mast  ^Ciuent  the  right  of  all  American  youngsters  to  attend 
their  nei^riiborhood  scIk'^I  into  the  basic  document  of  this  country, 
the  Constitution.  I  regret  riuch  a  major  step  is  required,  but  we  must 
act  because  of  the  capricious  attitude  of  the  courts.  In  Jacksonville, 
Fla.,  for  example,  the  people  voted  overwhelmingly  last  December  for 
an  amendm^mt  against  forced  busing,  similar  to  the  one  passed  in  the 
House  the  previous  month.  Seconds  after  this  popular  vote,  the  Fed- 
eral court  voided  the  people's  decision — letting  us  know  that,  in  the 
view  of  some  judges,  the  courts  and  not  the  people  really  run  tins 
Nation. 

My  proposed  constitutional  amendment  simply  states  that: 

The  right  of  students  to  attend  the  public  school  nearest  their  place  of 
residency  shall  not  be  denied  or  al)ridged  for  reasons  of  race,  color,  national 
origin,  religion  or  sex. 

I  don't  believe  anyone  ran  nuarrcl  with  a  freedom  as  ])ti<^r  as  tli's. 
Chainnan  Ci:rj.KR.  Thank  you  very  nnich,  sir, 

Onr  next  witness  is  Mr.  LaMar  Baker,  of  the  State  of  Tennessee, 
Mr.  Baker, 

STATEMENT  OF  HON.  LaMAR  BAKER,  A  U.S.  REPRESENTATIVE  IN 
CONGRESS  PROM  THE  STATE  OF  TENNESSEE 

Mr.  Bakkk.  T  thank  you.  Mr.  Chainnan.  for  the  pHvile^o  of  testify- 
ing lx?fore  the  House  Committee  on  the  Judiciary  in  suppoit  of 
JTouse  Joint  Resolution  64f>. 

I  am  a  cosponsor  of  this  legislation  aimed  at  amending:  the  Con- 
stitution to  make  it  ille^ral  to  assign  or  requii*e  any  youn^r  person  to 
attend  a  pai^ticnlar  public  school  because  of  race,  creed,  or  color. 

The  detenninations  of  onr  Federal  courts  which  order  mandatory 
bnsin^r  of  students  to  achieve  a  racial  balance  in  our  schools  have  be- 
come  a  matter  of  dxcp  concern  to  a  great  portion  of  the  population 
of  this  Xation. 

Til  105 the  decision  of  the  Supreme  Court  ruled  against  discrimina- 
tion in  assignment  of  students  to  .schools  lx»cause  of  race,  ci-eed.  or 
color.  This  abolished  the  system  of  dual  school  facilities  for  each  race. 
The  S(»parate  but  equal  doctrine  was  knocked  down, 

Toflay.  in  the  district  which  T  represent.  I  find  a  minimal  opposition 
to  quality  education  where  members  of  different  races  participate  in 
tins  common  pui*suit. 

The  Civil  Kiglits  Act  of  1004  proclaimed  the  right  of  oppoitunity 
for  an  integrated  education  to  evei-yonc.  The  prei5unsption  here  was  . 
that  this  constituted  the  highest  quality  education  available. 

But  in  l071,  the  Supreme  Court,  decreed  that  mandatoiT  busing  of 
students  to  achieve  a  numerical  racial  balance  was  a  proper  way  to 
execute  the  law.  This  appears  to  be  in  conflict  with  the  1054  niling. 
because  many  young  people  will  be  required  to  attend  certain  schools 
due  to  their  color. 

Because  of  the  strong  opposition  to  the  mandatory  aspects  of  the 
busing  question,  I  have  be^n  active  in  the  fight  to  rectify  this  problem 
for  many,  many  months. 
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I  have  reached  the  conchision  that  the  Supreme  Court  and  the  Fed- 
eral courts  are  niling  on  the  basis  of  decisions  as  to  the  constitution- 
ality of  certain  actions.  TJie  rulin^^s  have  been  handed  down  statin*^ 
that,  according  to  the  Constitution  in  its  present  form,  nuuulatory 
busing  is  a  proper  actl\  uy. 

Therefore,  it  is  my  coni^IJcr^d  judgment  that  the  only  relief  for 
the  public  rests  in  a  claritication  of  the  Constitution  in  the  form  of 
an  unuMulnient.  In  my  iionio  city  of  Chattanooga,  IVnn..  the  city  school 
board  is  under  a  Federal  court  order  to  bus  students  to  achieve  racial 
balance  in  our  schools. 

The  ijairing  system  has  been  the  design  bv  which  our  sch(>ol  Imrd  is 
proceeding.  Here,  children  are  exchanged  l>etween  two  sections  of 
the  city.  Pupils  in  grades  one  to  three  from  one  area  are  bused  one  way, 
and  those  from  grades  four  to  six  from  the  paired  area  go  the  opposite 
way.  The  junior  hi»^h  school  students  in  grades  seven  to  nine  are 
assigned  on  another  basis  so  that  numerical  racial  balance  is  achieved. 

Thus,  a  mother  with  three  children  in  grades  two,  five,  and  seven  can 
very  easily  find  Ihem  in  three  separate  localities.  This  works  a  real 
hardship  on  students  who  want  to  participate  in  extracurricular  ac- 
tivities, such  as  athletics,  band,  programs,  and  so  forth. 

Also,  the  mother  finds  herself  accepting  an  unusual  burden  in  at- 
tempting to  pai-ticipate  in  Parent-Teacher  Association  activities  in 
three  different  localities.  And,  if  sickness  or  some  emergency  arises 
on  the  part  of  one  o"  all  children,  she  will  experience  unusual  incon- 
venience in  accommodating  the  needs  of  her  youngsters. 

A  group  of  citizens  in  Chattanooga,  Tenn.,  filecf  a  suit  to  prohibit 
our  city  goveninient  from  spending  any  tax  funds  to  implen.ent  the 
mandatory  provisicms  of  the  Federal  court  order.  The  case  wr^s  heard 
by  Judge  Joe  Hunter,  who  found  in  favor  of  the  plaintiffs  and  ordered 
the  city  of  Chattanooga  to  cease  and  desist  from  spending  c'iy  moneys 
raised  by  the  taxes  of  the  citizens  for  the  purpose  of  mandatory 
busing. 

Judge  Hunter  stated : 

The  concept  of  forced  busing  to  achieve  racial  balance  violates  the  lawK  of 
rcasoiunj;  and  even  sanity.  It  endanirers  and  jeopanMzcx  the  health  Ami  live.s  of 
hundnnls  of  smaU  children.  It  creates  unbeUevable  traffic  conditions.  It  gets 
small  children  out  before  daylight  to  go  to  school. 

It  is  distiixbliig  the  minds  of  citizens  and  their  tranquillity.  It  disrupts  the 
neiKUb(>rhood*s  whole  concept  of  the  American  way  of  life,  and  it  (lepreciat(»s 
(inality  education.  In  additiori  to  hein«  illegal,  It  is  feared  and  despised  by  the 
vast  majority  of  people  in  tb  nation,  and  in  tlic  opinion  of  this  court,  it  should 
not  be  allowed. 

Judge  ITunter  had  ruled  that  this  expenditures  of  public  moneys 
for  th(^  purpose  of  mandatory  busing  to  achieve  racial  balance  is  in 
violation  of  statutes  of  the  State  of  'JVnnessee  and  of  Federal  laws. 

Kecognisiing  the  dissatisfaction  of  a  great  many  of  my  constituents, 
T  want  to  read  to  you  a  letter  which  I  received  from  a  good  frieml  of 
mine  in  Chattanooga,  Tenn.  It  expresses  in  a  vivid  and  dramatic  man- 
ner a  problem  which  1ms  come  to  him  and  to  his  faniil;v . 

•TANfARY  21.  1072. 

Hon.  T.aMar  Hakkr, 

r..v.  (^fftttfrrM^iiiKni.  stair  (pf  TnittrsMT. 

Dkar  I.aMau:  The  afternoon  of  January  10.  as  my  son  Uobert  was  leavinir 
Brainerd  High  School,  he  was  assaulted  by  a  black  student,  who  is  "bused" 
in  from  another  neighb<irhood. 
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My  son  is  studying  religion  and  music  and  plans  to  go  into  Youth  Ministry. 
He  would  not  start  a  fight,  nor  would  he  fight  back,  certainly  not  when  sur- 
rounded by  blacks  as  he  was  at  that  time  this  trouble  erupted. 

A  small  Negro  teenager  tried  to  start  a  fight  with  Robert  when  they  bumped 
in  a  doorway,  and  my  son,  refusing  to  fight,  tried  to  walk  away  even  though 
he  was  struck  twice. 

Another  black,  a  large  fellow,  accosted  Robert  and  asked,  "What  are  you  doing 
to  my  friend?"  and  hit  Robert  in  the  face,  splitting  his  upper  lip  with  a  ring 
or  some  object.  The  cut  goes  up  inside  his  jaw  far  enough  to  require  plastic 
surgery. 

We  are  not  certain  yet  whether  or  not  he  will  lose  one  of  his  teeth,  and  his 
nose  may  be  broken.  The  black  that  hit  him  has  been  in  trouble  several  times. 

My  son  is  in  a  good  deal  of  pain,  cannot  eat  due  to  a  swollen  mouth  and  had 
to  miss  two  days  of  school,  one  of  which  covers  semester  examinations.  He  is 
afraid  for  the  safety  of  a  friend  who  identified  the  assailant. 

Brainerd  High  School  was  at  one  time  a  quiet  institution  where  teachers  and 
students  went  about  their  tasks  of  educating  young  people.  Today,  in  spite  of 
having  the  best  principal  in  the  city  school  system,  this  school  is  a  jungle  where 
students  are  afraid  to  go  to  the  restrooms. 

The  girls  are  afraid  to  stand  in  line  in  the  cafeteria,  so  they  have  to  bring 
their  lunches.  What  happened  to  my  son  happens  to  several  students  a  year. 

I  am  fed  up  with  this  outrage  and  plan  to  sell  my  home  at  the  end  of  this 
school  term  and  will  move  far  enough  into  North  Georgia  where  I  will  not  have 
to  worry  about  a  Federal  Judge  consolidating  several  counties  on  the  state 
border  into  one  school  system. 

My  family  has  always  tried  to  be  good  citizens,  and  we  are  not  racists,  but 
we  cannot  stomach  any  more  of  the  outrage  that  the  Federal  Courts  are  sub- 
jecting our  young  people  to.  I  have  no  respect  whatever  left  for  our  federal  ju- 
diciary, and  I  have  just  about  lost  hope  that  we  will  ever  again  have  a  eovem- 
ment  based  on  Constitutional  law. 

I  know  that  you  are  opposed  to  bushig  and  I  hope  that  you  can  use  what  has 
happened  to  my  boy  as  an  example  of  what  businp:  is  brintring  on  those  children 
or  us  who  are  not  financially  able  to  send  our  children  to  private  schools. 
Cordially, 

Raymond  D.  Patke,  Jr. 
I  am  confident  that  a  vast  majority  of  the  people  of  this  Nation  are  in 
opposition  to  mandatory  busing  of  our  students  for  the  purpose  of 
achievinff  a  numencal  racial  balance.  This  position  is  sustained  by  the 

^  pallup  poll  which  was  taken  about  November  1, 1971 
•  S  S"^^^'^  asked,  "In  general,  do  you  favor  or  oppose  the  bus- 
ing of  JSegro  and  white  children  from  one  school  district  to  another?'' 
The  respondents,  by  region,  replied  as  follows :  In  the  East,  77  percent 
were  opposed;  m  the  Midwest,  77  percent  were  opposed;  in  the  South, 
82  percent  were  opposed;  and  in  the  Far  West,  72  percent  were 
opposed.  '1' 

^  The  average  nationwide  reveals  about  76  percent  of  our  population  is 
m  opposition  to  this  decision  which  has  been  handed  down  by  our  Fed- 
eral courts. 

At  this  pomt,  categorically  taking  no  exception  to  the  Federal  court. 
It  IS  my  considered  opinion  and  my  judgment  that  if  76  percent  of  our 
peojple  oppose  or  support  a  particular  action,  regardless  of  its  own 
ments,  our  obligation  as  Representatives  of  our  people  is  to  do  our 
best  to  enable  their  will  to  be  worked. 

To  clarify  the  constitutional  intent  so  there  can  be  no  misunder- 
standing on  the  part  of  our  Supreme  Court  Justices,  I  vigorously  sup- 
port the  amendment  contained  in  Housi^  Joint  Resolution  646  or  lan- 
guage similar  tliercto  which  accommodates  the  purposes  and  the  desires 
of  the  American  people. 
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Mr.  IIuNGATK.  I  want  to  thank  my  colleague  for  his  statement. 

In  line  witli  the  sentiment  reflected  in  the  poll,  would  the  gentle- 
man tliink  tliat  76  percent  of  the  people  preferred  to  return  to  tlie 
sq)arjiti'-but-(M|ual  doctrine?  If  so.  do  you  think  we  should  adopt  such 
an  amendment? 

Mr.  Bakkr.  I  don't  think  they  would  prefer  to  return  to  the  sc*  ^- 
rato-hnt-wpial  policy.  They  are  opposed  to  the  mandatory  provisions 
developed  throu^Hi'tlie  court  decisions  where  llieir  freedom  and  dis- 
criminatory provisions  come  into  play. 

Mr.  ITuxGATE.  I  did  not  make  my  position  clear.  I  said  if  they  did, 
do  you  think  we  should  ? 

^  Mr.  Bakkr.  I  don't  think  we  should,  and  I  don't  think  in  our  sec- 
tion of  the  country  our  i)eop1e  want  to  return  to  separate  but  equal.  I 
realize  a  great  deal  of  pull  and  push  has  taken  piiuv  in  the  past,  and 
a  great  deal  has  been  necessary  to  accomplish  equal  opportunities  for 
the  races,  but  I  don't  th.ink  (Ins  clement  exists  in  my  district. 
Mr..  IlrxGATK,  Thank  you,  Mr.  Chairnuiu. 

Mr.  McClory.  The  gentleman  from  Tennessee  as  well  as  the  other 
witnesses  have  explained  the  problems  in  particular  States  and  dis- 
tricts created  by  coui-t  decisions.  'My  attcnti(^n  has  been  called  to  an 
editorial  in  the  reput(!dly  conservative  AVall  Street  Journal  which 
suggests  the  lack  of  wisdom  of  a  constitutional  amendment  and  con- 
cludes, 'The  host  source  of  a  respeetable  antibu.sing  rationale,  one  thit 
both  presenes  the  ideal  of  racial  justice  and  avoids  the  impasse  into 
which  the  issue  seems  to  he  headed,  is  the  eourts  Ihemseh-es.'' 

Do  you  feel  that  the  marts,  either  through  the  pending  appeal  in 
t\\Q^  Iilclmoitd  case  or  other  possible  decisiont!;,  \n\^\xi  reiiicdv  this  and 
obviate  the  need  for  any  constitutional  amendment  or  further  legisla- 
tive action? 

^  Mr.  Bakkr.  In  my  judgment,  and  I  am  not  an  attorney,  T  don't -c(m- 
sidcr  that  the  Rirhmond  case  properly  addresses  itself  to  our  ])rob- 
lem.  I  consider  that  the  liiohmoinl  case  involves  nu)re  the  sar<ctity  of 
jurisdictions,  rather  than  the  mandatory  busing  question. 

Here,  as  I  undei*stand  it,  we  have  taken  three  separate  jurisdictions 
and  have  said  that  we  nmst  merge  our  eiTorts.  regardless  of  the  de- 
sires of  the  governmental  authorities  within  these  jurisdictions,  and 
move  at  the  behest  of  the  Supreme  Court  edict. 

If  wc  did  that,  we  destroy  a  great  many  more  things  than  just  our 
school  system.  I  feel  that  the  mandatory  problems  which  are"  present 
must  be  rectified.  I  have  incduded  in  this  testimony  a  letter  from  a 
friend  in  my  State  which  I  hope  the  committee  will  read,  b(»cause  it 
points  up  the  real  problem  that  exists  in  our  connnnnities  so  far  as 
the  difficulties  from  different  backgrounds  being  forced  together  and 
creating  a  situation  that  is  untenable. 

Mr.  McCloiiy.  In  other  words,  yon  feel  that  the  busing  requirement 
has  caused  so  many  diverse  aiul  nndtiple  problems  that  the  only  way 
to  correct  it  is  through  a  constitutional  change  ? 

Mr.  Bakkr.  That  is  my  judgment. 

Chairman  Cellkr.  Tllankyou  very  much. 

Our  next  witness  is  the  gentleman  from  California,  John  G.  Schmitz, 
We  will  be  pleased  to  liear  from  you. 
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STATEMEirr  OF  HON.  JOHN  G.  SCHMITZ,  A  U.S.  REPRESENTATIVE 
IN  (X)NGBESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  ScHMiTZ.  I  would  like  to  take  this  opportunity  to  thank  the 
committee  for  inviting  me  to  testify  on  H.R.  10614,  which  I  introduced 
last  year.  This  is  not  a  constitutional  amendment  but  a  statutory 
change. 

Mr.  Chairman  and  members  of  the  committee,  during  most  of  our 
history  it  was  our  proud,  and  in  large  part  justified,  claim  that  we  had 
a  government  of  laws  and  not  of  men.  Our  Federal  and  State  statutes 
were  adopted  after  open,  public  debate  in  legislative  bodies  whose 
members  were  elected  by  the  people  and  responsible  to  them.  Once  on- 
acted,  they  were  then  applied  to  specific  cases  by  the  courts  in  accord- 
ance with  rational,  well-understood,  and  essentially  unchanging?  prin- 
ciples of  legal  interpretation.  The  judge  s  task  was  not  to  make  law, 
but  to  find  it. 

TJxis  did  not  mean  that  nothing  in  the  law  could  change.  Congress 
and  the  State  legislatures  coiJd  pass  new  statutes  at  anv  time,  so  lono- 
as  they  were  in  harmony  with  the  Constitution;  and  the  fixed  prin"^ 
ciples  of  legal  interpretation  could  be,  and  were,  used  to  build  wliole 
new  structures  of  case  law  in  new  situations  created  bv  advancino- 
technology,  such  as  those  arising  out  of  the  widespread  use  of  the 
automobile. 

Such  was  the  system  we  had:  the  rule  of  law.  Very  few  lawyers, 
legal  scholars,  or  even  the  most  enthusiastic  apologists  for  tor'lav'S 
courts,  would  claim  that  we  have  that  system  any  lonirer.  It  has  bvm 
replaced  by  the  practice  of  deciding  each  case  on  the  basis  of  each 
individual  judge^s  vague  and  often  ideologically  bent  concepts  of 
what  IS  fair  and  socially  desirable. 

The  appointment  of  Federal  judges  for  life,  the  manv  marlcs  of 
special  honor  and  respect  accorded  to  a  judge,  and  the  absence  of  anv 
direct  political  check  on  judicial  authority,  all  grow  out  of  the  old 
assumption  that  judges  find  law,  not  make  it^that  thev  are  primarilv 
rather  than  world  changers.  It  becomes  increasinjrlv 
difficult  to  justify  maintaining  these  special  privileges  when  judges 
become  activists  competing  with  our  elected  lawmakers  bv.  in  effort, 
enacting  laws  that  Congress  has  refused  to  pass. 

Our  Founding  Fathers  never  intended  that  rhe  Federal  court<5  should 
be  a  law  unto  themselves.  They  wrote  into  the  Constitution  itself  a  spe- 
cific and  vory  important  limit  to  the  power  of  the  courts,  which  appears 
m  aiticle  III,  section  2,  as  follows : 

In  all  cases  affecting  ambassadors,  other  public  ministers  and  consuls  and 

i!2r^J"*.''*^^^T^  ^.f^l^  "^^.^^  ^  P^""*-^-  Supreme  Court  shnll  have  original 
Jurisdiction.  In  aU  the  other  cases  before  mentioned,  the  Supreme  Court  shall 
have  appellate  Jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions  and 
under  auch  regulations  as  the  Congress  shall  make. 

This  particular  provision  of  the  Constitution  applies  not  only  to  the 
i  uv'^Tj  1^  ^^^^  ^  ^^^^^  Federal  courts,  since  they  are  es- 
tablished undijr  the  same  authority  that  prescribes  the  jurisdiction  of 
the  Supreme  Court.  That  authority  is  a  vote  of  Con^r'ress.  Con^ri-ess 
hass,  therefore,  the  power  to  specify  the  kinds  of  cases  which  mav  be 
heard  in  Federal  courts,  and  the  kinds  which  may  not  be  heard  there. 

bpe^king  on  the  floor  of  the  Senate  just  last  week,  February  23,  Sen- 
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ator  Ervin  of  North  Carolina,  justly  renowned  for  his  masterv  of  con 
st.tut.onal  law,  expla.ned  in  detail  the  nature  and  scopTolSiYautC 
.ty  over  the  courts  given  to  Congress  bv  articlp  JJT^^il  o  autnor- 
firmed  by  the  Suprfme  Court  itSnlhe  kndiSJic'^Tn^^^^^^ 
quent  y  challenged  or  overturned,  of  Ex  parte  MoC^ie  (mi)^: 
read  .nto  the  record  a. list  of  no'  less  thSn  TtftaS  coSd  bv 
Charles  Doyle,  legislative  attorney  for  the  Library  of  CoXe^  in 
which  Congross  has  used  the  powe'r  granted  by  artfcle  IirsSi  2 
to  hmit  or  o  herwise  prescribe  the  jurisdiction  of  Federal  courts  So 
in^ec^^^^^^^^^^^^       ^'^'"^^'^  -  °^  i--  or 

abuse  of  the  present  compreliensive  authority  of  the  Federal  courts  • 

.HlSlT'/'^"^"  ^'^^^  ^'^r'''^  the  compulsory  bushg  of  S-' 

children  for  purposes  of  racial  integration,  ^uch  busing  if  racism  in 

ITJ  T"'  ^"  intolerant,  totalitarian  flitiSi  which 

moves  other  people's  children  around  vast  metropol  tan  SSaT  1  S 

Soi'itZn mix'most  Ltisfying  to 

Kep/eintSvt^d^ 

In  Its  decision  last  April  in  the  case  of  Sn^avv  et  al  v  Charlotu 
K  f^r 'L>'r^  ^^^''*jon,  the  Supreme  Comt  not  oX  r  ad 
nto  the  Constitution  a  power  for  a  single  Federal  district  court  ii  dJe 
to  set  school  attendance  rules  for  an  entire  city-a  p?v.4%hiJh  confd 
not  by  the  remotest  stretch  of  the  imaginatioif  be  cEied  as  hS  n^ 
teVi?  • '  '"k  t  °*  Founding  Fathers  when  tlie^drafted  t?l 
Coiistitution-but  overturned  the  explicit  language  of  that  Con r  '^ 
ownliistonc  v.  Board  of  Education  decJsfonfeclar  Sg  tlm^n^^^^^^ 

school  attendance  areas  should  be  "compact  units."  the  sT 

preme  Court  begins  to  override  not  only  laws  passed  by  CongreS  not 
only  long-estabhshed  legal  precedentsf  but  even  its  own  S' and 

nulsorv  busmg  of  schoolchildrtn  in  the  Richmond  ^rcr™  cortv 
lines.  All  past  busing  decisions  had  involved  only  school  attendXe 
zcres  or  req^uirements  within  a  given  school  district  or  the  limhs  of  a 
narticu  ar  city  The  claim  wasthvays  made  tha  the  scho  JdTstric? 
seglo^Sm  '^^^  ^°  as  to%tmote'racid 

^i''''  yii-ffinia,  the  counties  were  set  up  before 
there  were  any  public  schools,  so  there  can  be  no  possiSe  basis  for 

aiscrimin.ition.  Judcre  Merliige  appears  to  have  felt  that  the  St  ito 
t  mTZ  1.'""'^  have  changed  U  ignored  its  county  Ses  in  Trd  r 
to  meet  the  demands  of  persons  dissatisfied  with  the  racial  mix  ii 
te  l^f^fthovTS"?  from  those  lines.  Because  the  cmmty  HneS 
aZ  ■  I  .  had  always  been,  he  simply  ordered  a  new  school 

*n  ^  "^M'Pu  disregarding  them,  in  which  78,0(5)  oTl04  000 
Sr  1?'!!!  '"5  \  ^''"^^  ^"'^  oxM  of  downtown  Richmond 
from  and  to  the  suburban  areas  of  neighboring  counties 
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Many  of  those  people  who  are  sincerely  convinced  that  racial  dis- 
crimination is  a  ^"eat  evil  appear  willing  to  push  for  what  they  ought 
to  realize  ai  c  almost  limitless  evils  in  trying  to  wipe  it  out.  American 
parents  who  liave  spent  thousands  upon  thousands  of  their  hard- 
earned  dollai-s  to  give  their  children  a  better  environment  outside  our 
vice  and  crime- ridden  urban  areas  have  an  absolute  natural  right  to 
keep  their  children  from  being  dragged  back  by  force  into  the  cities 
so  full  of  danger  for  them.  They  are  looking  to  us  to  protect  that 
right. 

One  means  proposed  to  protect  that  right  is  a  constitutional  amend- 
ment to  override  the  forced  busing  decisions.  I  have  supported  and  still 
suppoit  sucli  an  amendment.  However,  we  should  realize  that  its  words 
and  meaning,  no  matter  how  explicit,  could  be  twisted  by  the  same 
courts  and  judi  .^s  responsible  for  the  situation  in  which  we  now  find 
oui-selves.  It  would  be  best  of  all  to  get  the  Federal  courts  out  of  this 
issue  altogether,  where  they  never  belonged,  by  depriving  them  of  all 
authority  ind  jurisdiction  to  order  the  assignment  of  any  child  to  any 
school  on  the  basis  of  his  race  alone. 

I^Iy  bill,  H.R.  10614,  which  is  before  this  committee,  would  remove 
fronl  the  jurisdiction  of  the  Federal  couii  s  any  case  or  appeal  "which 
relates  to  assigning  or  requiring  any  public  school  student  to  attend  a 
paiticular  school  l)ecause  of  his  race,  creed,  or  color." 

The  approach  to  this  critical  problem  taken  by  my  bill— an  approach 
not  widely  discussed  until  recentljr — has  now  become  an  idea  v/hose 
time  has  come.  It  has  been  the  subject  of  two  very  close  votes  on  the 
Senate  floor  and  is  virtually  sure  tu  be  considered  in  tlie  future  on  the 
House  floor  as  well.  The  Judiciary  Committee  has  a  solemn  obligation 
to  the  House  to  give  it  full  and  thorough  consideration,  and  I  most 
strongly  urge  the  committee's  approval  of  this  statutory  limitation  of 
the  jm  isdiction  of  the  Federal  courts. 

As  an  addendum  to  my  pi*epared  testimony  here,  I  would  like  to 
plug  a  loophole  in  the  printed  version  of  my  bill  which  legislative 
counsel  added,  which  at  the  time  I  introduced  it  did  not  seem  as  signifi- 
cant as  it  docs  at  the  present  time.  ^1 

I  would  request  that  in  the  last  sentence  a  period  be  put  after  the 
word  "Act"  on  line  21,  page  2,  and  that  the  last  three  lines  be  deleted. 
This  is,  in  effect,  a  grandfather  clause  which  would  allow  the  Supremo 
Court  to  decidt  any  busing  case  now  filed  in  a  lower  cx)urt,  and  would 
be  a  loophole  you  could  drive  a  truck  through  in  my  bill. 

If  this  comimittee  feels,  as  I  hope  it  will,  that  they  would  like  to  act 
on  this  bill,  I  would  request  that  those  last  three  lines  '^e  deleted. 
Chairman  Celler.  A  re  there  any  questions  ? 
Thank  you  very  much,  sir. 

I  wish  to  thank  the  members  of  the  committee  for  their  attendance, 
We  will  now  adjourn  until  tomorrow  morning  at  10  o'clock. 
(Whereupon,  at  12 :25  p.^'"  the  committee  was  recessed,  to  reconvene 
at  10  a.m.  Tuesday,  Febri^ir^^  ^9, 1972.) 
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TUESDAY,  FEBRUARY  29,  1972, 

House  op  Reprksknta'Hves, 

SuBCOMMm-KK  Xo.   T)  OF  TilK 

CoMMiriKK  OX  TUK  Jl'DIClAKY, 

Washington^  D,C, 
The  subcommittee  met  at  10  a.m.,  pursuant  to  recess,  in  room  2141, 
Rayburu  Hou^e  Office  Building,  Hon,  Emanuel  Celler,  chairman, 
presiding. 

Present:  Representatives  Celler,  Brooks,  Hungate,  Jacobs,  Mc- 
Culloch,  Poff,  Hutchinson,  and  McClory. 

Staff  members  present:  Benjamin  L.  Zelenko,  general  counsel; 
Franklin  G.  Polk,  associate  counsel,  and  Herbert  E.  Hoffman,  counsel. 

(^liairman  Cku^er.  The  meeting  will  come  to  order. 

Tlic  Chair  wishes  to  place  in  the  record  the  comments  of  a  number 
of  natiqnall}^  recognized  constitutional  law  scholars  on  House  Joint 
Resolution  620.  The  scholars  have  uniformly  expressed  reservations 
about  the  proposed  amendment.  They  stress  that  tlie  ostensibly  simple 
language  of  the  proposal  is  in  fact  susceptible  to  at  least  i^-  v  distinct 
and  contradictory  interpi*etations. 

For  example,  the  amendment  could  strengthen  the  line  of  Supremo 
Court  decisions  from  Broum  v.  Board  of  Education  {l^:A  through 
Swann  v.  Charlotte -Mecklenburg  Bd.  of  Ed.  (1971).  In  this  reading 
it  would  prevent  erosion  of  those  decisions  that  might  result  from 
changes  in  personnel  on  the  Supreme  Court. 

Or.  the  amendment  may  be  mterpreted  as  going  beyond  the  present 
state  of  the  Supreme  Coiirt  decisional  law  to  outlaw  de  facto  school 
segregation;  that  is,  segregation  not  expressly  compelled  by  official 
State  action.  I^nlike  the  14th  ^Vmcndmerit,  the  proposed  language  of 
House  Joint  Resolution  620  contains  no  reference  or  limitation  to  State 
action. 

A  third  possible  construction  is  that  the  amendment  forbids  racial 
assignment  of  jMipils  except  as  required  by  the  equal  protection  clause 
of  -  lie  14th  Amendment.  This  interpretation  would  hannoni/e  tlie  14th 
Amendment  and  the  propo.sed  amendment.  Such  reconciliation  of  pos- 
sil)ly  inconsistent  provisions  is  not  uncommon  in  constitutional  adjudi- 
cation. 

Finally,  the  proposed  am^^ndment  may  be  intended  as  a  partial  repeal 
of  the  eqi:al  protection  clause  of  the  14th  Amendment  insofar  as  racial 
discrimination  in  public  education  is  concerned.  Tn  this  view  its  aim 
would  le  to  constitution<ili>ce  the  so-called  neiglihorhood  scliool.  How- 
ever, assignment  of  students  on  the  basis  of  geographic  convenience  may 
in  many  communities  constitute  assignments  on  the  basis  of  race  and, 
thus,  the  amendment  ssould  be  self-defeating.  As  some  commentators 
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have  suggested,  the  formulation  of  the  proposed  amendment  is  the  least 

i?!^-^-'"'^^^^  insulating  the  neighborliood  school  assignnient 
from  judicial  revision  or  review.  t.""*^"*' 

(The  documents  referred  to  follow :) 

Duke  Univebsity, 

School  of  Law, 

Hon.  EMANUEL  Celleb,  ^^""^'•^  -^^72. 

Chairman,  Committee  on  the  Judidary 
House  of  Representatives,  Washinyton,  D  C 

I  ?rff^Sw^^^f^^f^•  "^-^"^"^^  y^^^  request  of  January  6  197^ 
1  am  submitting  the  following  comments  on  H  T  p^i  fion  ^.^rlu        '  r' 

amend  the  constitution  by  addingX  flowing  secUons  ' 

fectwn  1.  No  public  school  student  shall,  because  of  his  race  creed  nr 
^J;*'!f„p'p^'''      "J  ^fl"''^''  =1  particular  school  ' 

prfatf  legisiatiZ^""'''  ^""^  P"^"  ^"^"'^'^  ^PPro- 
fhi^^°^  hearings  have  yet  been  held,  the  intention  and  proper  construction  of 
this  proposed  amendment  are  necessarily  uncertain  As  I  mmin      ,-n^?„„f  ■ 

t^lkS^lT'i  'r^"^'  ProposedTmenament  isTadily  susceptible 
by  soL'Sers"^  of'ljoSress''"'''"'"''' 

of^hrs^reme  ro.frrs^fnTf"''  «°»«"<>°»ent  has  been  introduced  within  a  year 
i    supreme  courts  unanimous  affirmance  of  Swann  v  ileeklenhum  rn,i«tu 

?hf      LH"'  'T"  ^'■•'P'''"^      "  considerS  pubUc  reS 

the  judicial  enforcement  of  equal  protection  derivPfl  r^^^^l  tha  n^J'Z^ 

unanimous  Opinion  in  Brown  v.  Board  !fEduca^^^^^^^ 

wmmmmm. 
mm^mm 

I.  PLAUSIBLE  CO.NSTRUCTIO.VS  OF  TIIK  PROPOSED  AMENDMENT   WHOLLY  I.X  ACCOHD 

v.-rni  swAKN 

n.^n^'hin'"'"  ^"^"^  "f/lf"-.  the  proposed  amendment  might  well  be  interpreted 
fiL?.^nn^         ?'■  the  explicit  constituUonak;ag  of  federKurt 

amZZn^f  w?,"n''  Prnvi.ion?  of  the  fcmrteenth 

"tructnre  nnfS  c  Ih^o^^^^^  ■ncln.iiiiR  of  course  a  lo-,.l  school  l,o..,nl.  may 
srrucrure  any  public  educational  system  to  .-icli  eve  riidal  aDartheid  or  to  relnte 

SL^Hm  nol.   '  »s  t"e  consequ.Mte  of  „ri„r  «n-ernmeiital  radal 

S,?^  involving  thnt  standard.  The  use  of  Ay  stamlar"  comp^^^ 

nHnr  ,  5"  Ijl-rticular  school,  where  the  standard  itself  is  one  involving 

cs  a  violation  of  this  exi  .icit  amendment.  inv.ma 
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Far  from  prohibiting  busing,  and  far  from  insulating  neighborhood  school 
asi^i^ments  from  judicial  review  and  modification,  however,  the  amendment 
as  thus  construed  would  have  no  eftect  on  either  of  these  other  than  to  confirm 
their  correctness.  The  only  question  in  each  such  case  would  be  for  the  court 
to  determine  whether  a  student  has  been  assigned  to  a  school  according  to  some 
standard  which  refiects  either  current  or  past  governmental  racial  discrimina- 
tion, so  that  his  attendance  in  that  racially  segregated  school  must  in  fact  be 
seen  as  segregation  "because  of  his  race/' 

That  this  explicit  provision  in  the  Constitution,  as  thus  construed,  would  not 
at  all  '^constitutionalize"  the  neighborhood  school  basis  for  reciiiring  attend- 
ance at  a  particular  school  can  readily  be  seen.  Indeed,  that  it  would  forbid  such 
basis  for  assigning  attendance  is  also  apparent  in  every  instance  where  the 
student's  '^choice"  of  neighborhood  was  itself  dictated  by  governmental  action 
based  on  race.  That  there  has  been  such  action  which  has  had  a  continuing  effect 
in  many  communities.  North  as  well  as  t^outh,  is  not  diflScult  to  establish. 

To  select  only  the  most  obvious  and  demonstrable  examples,  it  is  well  known 
that  government  at  all  levels,  federal  as  well  as  state  and  local,  has  in  the  past 
utilized  its  power  to  compel  racial  segregation  by  neighborhood.  Such  action 
includes  the  explicit  policies  of  the  VA,  FHA,  and  FNMA  which  continued  Into 
th.^  l.JoOs  to  limit  the  availability  of  federal  insurance  on  home  loans  to  persons 
of  the  same  race  as  that  which  predominated  In  the  neighborhood  in  which  they 
sought  to  purchase  a  home.  It  includes  as  well  the  actions  of  state  governments 
in  enforcing  racially-restrictive  covenants  limiting  the  choice  of  housing  avail- 
able to  Negroes  and  excluding  them  from  entire  neighborhoods  solely  because 
of  their  race.  It  Includes  also  the  myriad  decisions  of  local  school  boards  and 
other  departments  of  state  government  in  school  site  selections,  the  particular 
jselection  having  been  made  to  maintain  a  deliberate  racial  predominance  of  ex- 
clusivity if  students  assignable  to  that  school  because  of  the  location  thus 
selected. 

Ajiainst  the  background  of  these  and  other  deliberate  governmental  actions, 
the  subse<iuent  assignment  of  students  thus  restricted  to  a  given  neighborhood 
because  of  their  race  could  not  be  made  to  the  neighb(»''bood  school.  Consistent 
with  the  language  of  the  proposed  amendment,  the  couns  would  be  called  uiwn 
to  enjoin  any  Mich  ass'ignment  as  one  requlrirg  attendance  of  the  particular 
school  "because  of  tlie  race"  of  the  student  so  assigned. 

In  suggesting  this  surprising  construction  of  the  proposed  amendment  I  should 
note  in  passing  that  it  has  ample  precedent  and  analogy,  as  well  as  that  It  is 
of  course  the  concrete  constitutional Izing  of  Stoann  and  subsequent  decisions 
which  have  applied  it  generously.  On  the  same  kind  of  analysis  exactly,  the 
Supreme  Court  has  already  found  that  the  use  of  an  apparently  nonracial  stand- 
ard is  forbidden  to  government  when  in  fact  it  is  specifically  identifiable  to  past 
governmental  racial  discrimination  immedia<^ely  related  to  that  standard.  Thus, 
in  the  Gaiton  County  case,  the  Supreme  Court  uuite  proi)erly  found  thit  persons 
otherwise  eligible  to  register  to  vote  could  not  be  dlsqua'  fied  by  the  use  of  a 
literacy  test  which  was  not  racially  discriminatory  on  its  ^ace  or  in  the  manner 
of  its  administration.  Rather,  u«e  of  that  standard  was  for!)ldden  in  a  county 
with  a  prior  Jiistory  of  racial  discrimination  in  public  education  which  itself 
significantly  contributed  to  the  lower  Incidence  of  llterac;-  of  those  victiml7/ed 
by  that  discrimination.  In  this  sense,  the  use  of  a  literacy  lest  contained  within 
itself  "built  in"  discrimination  against  Negroes  which  resulted  in  their  Inability 
to  vote  "because  of  race"  as  discrimlnatorily  utilized  by  prior  governmental 
action.  Their  disqualification  attributable  to  that  action  was  thus  itself  dis- 
(lualh^catlon  "because  of  tneir  race"  as  employed  by  government.  Identically, 
the  assignment  of  Negro  children  to  a  racially  segregated  school  which  they  are 
comnelled  to  attend  because  of  the  combination  of  "neighborhood"  assignment 
plus  prior  governmental  action  restricting  them  to  that  neighborhood  because  of 
their  race,  is  forbidden. 

The  unexceptional  nature  of  this  construction  and  analysis  is  older  .still.  Even 
in  ISGC,  as  the  fourteenth  amendment  was  then  under  formulation,  the  House 
Majority  Leader  recognized  that  as  it  would  be  racially  discriminatory  to  dis- 
qualify a  Negro  from  voting  explicitly  because  of  his  race,  so  it  would  be  equally 
racially  discriminatory  to  disqualify  him  for  lack  of  sufllcient  proi>orty  if,  at 
the  same  time,  oovernmcntal  action  barred  hint  from  acquiring  property: 

Mr.  FaunsWorth.  Suppoj;e  the  State  of  South  Carolina  should  provide  by 
law  that  If o  Negro  should  hold  real  estate. 
Mr.  Stevens.  Then  the  amendment  oi)erates. 
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(Cong.  Globe,  39th  Congf.,  1st  Sess.  p.  376) 

Exactly  in  the  same  manner,  school  assignments  based  on  neighborhood,  where 
government  itself  has  previously  assigned  that  neighborhood  on  the  basis  of 
race  or  where  It  has  located  schools  to  perpetuate  neighborhoods  on  the  basis 
of  race,  are  clearly  forbidden.  To  the  extent  that  the  proposed  amendment  would 
explicitly  affirm  tliis  determination,  I  see  little  basis  for  taking  exception  to  it 
Given  that  construction  of  section  1,  the  compatible  construction  of  section  2 
of  the  proposed  amendment  would  follow  a  similar  course:  to  establish  in  Con- 
gress the  authority  to  "enforce"  this  effect  of  section  1  by  "appropriate"  legisla- 
tion, I.e.,  to  repose  in  Congress  a  useful  authority  to  complement  the  jutKcial 
administration  of  section  1  by  furnishing  additional  re'uedies  (and,  possibi/,  an 
even  more  generous  affirmative  scope  of  protection)  to  those  remedies  otherwise 
within  the  judicial  power  of  the  courts.  Of.  South  Carolina  v.  Katzenh<u:h,  303 
U.S.  301  (19G6) ;  Kattenhach  v.  Morgan,  384  U.S.  641  (1906)  ;  Bivem  v.  Six  h'Bl 
Agents,  U.S.  (1071). 

n.  THE  PROBABLE  IBBELEVANCE  OP  THE  PROPOSED  AMENDMENT  TO  EXISTING  FEDERAL 
COURT  ENFORCEMENT  OF  THE  EQUAL  PROTECTION  CLAUSE 

I  have  not  meant  to  be  artful  in  petting  forth  the  poss^ible  interpretation  of 
II.J.  Res.  620  tliat  I  have  ^suggested  In  the  prect»ding  discussion.  Rather,  I 
have  meant  to  show  only  how  innocent,  correct,  and  well-intentioned  it  can 
plausibly  be  construed  by  a  Couf  in  aid,  rather  than  In  derogation,  of  its 
decisions  in  Brown  and  Swann. 

Even  so,  I  do  not  take  the  proposal  to  be  offered  in  this  spirit  of  authenticating 
the  obligation  of  our  federal  courts  to  grant  relief  to  children  required  to  at- 
tend segregated  schools  because  of  the  discriminatory  actions  of  government 
It  may,  indeed,  intend  tc  accomplish  nearly  the  opposite  result:,  to  forbid  ef- 
fective relief  to  persons  captured  in  raeinlly  segregated  neighborhood  schools 
as  a  consequence  of  government's  own  complicity  in  related  actions  of  racial 
di.scrimination.  That  It  could  conceivably  be  given  this  constniction  and  this 
con.so<iuon(;e  c.in  readily  he  .^oen.  I  s  ppo.<e.  even  though  it  is  difficult  for  me 
to  imagine  why  any  member  of  Congress  would  think  it  appropriate  to  enact 
such  an  f^pi^lling  proposition  into  the  fundamental  law  of  this  nation. 

Tliis  iH>.ssib:e  consequence  of  the  propo.scd  amendment,  so  to  perpetuate  gov- 
cnimentally-imposed  school  segregation,  can  be  seen  by  interpreting  It  to  bar 
a  federal  court  from  issuing  the  only  kind  of  order  w'hich  may,  in  a  given 
case,  be  indispensable  to  relieve  Negro  children  from  that  racial  segregation 
which  government  has  imposed  upon  them  through  its  combination  of  neighbor- 
hood .school  assignment  plus  prior  racial  discrimination  in  restricting  neighbor- 
hoods and  in  locating  its  schools.  In  frankness,  however,  I  do  not  think  that 
this  Interpretation  of  the  proposed  amendment  is  truly  supportable  consistent 
with  its  current  phrasing.  The  reasons  that  make  this  an  implausible  construction 
of  its  terms  cnn  best  be  understood  by  a  brief  review  of  the  rationale  of  sev- 
eral btising  cases. 

We  have  aheady  noted  the  several  respects  In  which  the  rigid  and  unyield- 
ing assignment  of  students  strictly  on  the  basis  of  residential  proximity  to  the 
closo.<?t  school  at  hand  may  indefinitely  perpetuate  state-imposed  racial  segre- 
gation as  clearly  as  though  the  state  has  physically  confined  Negroes  to  cer- 
tain areas  by  a  single  statute,  rather  than  by  the  wirier  combination  of  .state 
and  federal  actions  which  were  identically  discriminatory:  the  enforcement 
of  racially  restrictive  covenants,  the  restriction  of  federal  assistance  to  pur- 
chasers of  proi)erty  In  racially  homogeneous  areas,  the  location  of  schools  to 
assure  racially  homogeneous  .student  bodies,  etc.  As  the  right  to  equal  protec- 
tion i*<  personal,  and  as  it  is  the  duty  of  the  federni  courts  to  grant  relief 
ncconlJngly.  i.e.,  to  each  person  thus  discriminnted  acain.<  it  is  not  strange 
that  the  relief  to  be  ordered  in  each  such  case  necessarily  must  provide  the 
plaintiff's  child  with  effective  access  to  a  different  school— a  school  not  ueccs- 
surlly  within  the  immediate  nei?rhborhood  of  where  lt.s  family  has  been  made 
to  live. 

aiiat  the  child  should  merely  he  free<l  from  attending  the  ."^chool  erected  in 
the  immediate  neighborhood  is  clearly  inadequate  in  thei?e  cireumstnnces  to 
grant  him  equal  protection:  by  itself,  such  an  order  makes  no  provisionn  for 
him  to  he  admitted  to  any  other  school,  or  to  overcome  the  governmental ly- 
imr>f>«!'»d  greater  expense  that  he  miiAt  bear  to  reach  that  school.  To  the  extent 
that  his  family,  because  of  its  race,  has  been  restricted  by  the  prior  actions 


59 


of  government  to  a  residence  fai'ther  from  that  other  school  than  other  chil- 
dreij  must  travel  at  their  own  exi>en<so,  it  is  very  clear  that  government  must 
now  restore  that  equal  access  by  furnishing  the  means  of  getting  there  with 
no  more  hazard  or  expense  than  other  families  are  made  to  endure.  Thus  the 
provision  for  huaiuQ,  the  usnal  means  for  transporting  students  to  school. 

This,  writ  very  small,  is  the  essence  of  the  unanimous  decision  in  ^wam  n?id 
its  snl>*?efinent  application  in  otl:er  cases.  North  as  well  as  South judit-ially 
ooniiH'!le<l  relief  from  that  denial  of  eciual  protection  arising  from  dc^libcrate 
government  actions  placing  Ne^'roes  in  particular  neighborhood^  because  of 
race,  and  placing  schools  in  t>articular  places  het'ause  of  race,  nece.'vyirily  re- 
quires that  government  must  now  provide  eff^vtave  ac<-(»ss  to  other  si-hor)l8. 
Access  which  is  effective  on  equal  tenus  with  tlmt  enjoyed  by  nil  other  children 
required  to  attend  that  sc1i*k>1  is  not  .n«i<nre<l.  moreover,  unless  those  entitled 
to  such  relief  as  a  v.'hole  class  are  subjected  to  no  grenter  inconvenience,  delay, 
and  hazards  of  transportation  than  all  others  within  the  district.  Thus,  bu^es 
may  be  made  to  move  in  hoth  directions,  assuring  that  Negro  children  iiee<l  not 
travel  farther  than  white  children  to  attend  a  school  free  that  racial  ai>art- 
heid  previously  siwnsored  by  government  l(S-elf. 

Even  though  it  .should  now  be  clear  that  the  resulting  order  of  the  court 
respecting  school  attendance  is  eiiteied  not  "because  of  race,"  but  nither  be- 
cause it  is  plainly  required  to  assure  the  children  of  Negro  plaintiffs  that  equal 
protection  which  the  fourteenth  amendment  has  been  held  to  guarantee  thein. 
it  iniiy  be  that  tlie  pun^ose  of  the  propo^^ed  amendment  is  to  forbid  our  fe<leral 
courts  from  granting  that  relief.  If  so,  however,  then  that  purpose  and  effect 
nee<l  to  be  more  clearly  stated  in  the  proposed  amendment  because  its  nirrent 
phrasing  is  simply  inadequate  to  assure  that  end.  It*?  inadeipmcy  in  this  re- 
spect can  be  seen  by  comparing  its  wording  with  the  actual  manner  in  which 
the  fe{leral  courts  currently  review  s-ehool  di.^trict  plans. 

What  the  amendment  provides  is  that  no  public  school  student  shall  Ik» 
required  to  attend  a  particular  school  "because  of  his  race  "  Tiie  rationale  of 
a  s<-bool  attendance  plan  approved  by  a  fe<leral  court  as  par:,  of  that  relief  to 
which  the  i>lnintiffs  were  found  to  l>e  entitled,  however,  is  not  tbat  .-niy  iKirticii- 
lar  nssignuK-iii.  is  made  beenuse  of  the  race  of  any  particular  .student:  rather,  it 
is  that  the  attendance  plan  reflects  the  school  board's  best  determiuation  of 
cost,  convenience,  efileiency,  and  safety  in  a.<!.Ni£rning  students  to  varioius  .vhool.s. 
conMi<tent  with  thr  constitutional  right  of  the  pJaiiitiffs  to  he  free  frow  rneinl 
discrimination.  To  put  the  matter  differently,  each  .student  is  assigned  to  a 
particular  scliool  becau.se  of  considerations  of  ^-ost.  convenience,  and  wlucational 
policy  .a.s  determined  without  res|>ect  to  each  student'.*^  race.  To  b(»  sure,  the 
alternative  i>lans  oi>en  to  the  scbo*>l  board  on  tho'^o  l-asev.  brond  and  ninnennis 
as  they  are,  are  appropriately  limited  by  jn'lici:il  de<Tee  to  n-riUo  certain  tlirjt 
they  do  not  operate  dinn^tly  or  indirectly  to  inii>os*e  unequal  burdens  \\\Hn\  Negro 
children  iKKraujae  of  their  race.  The  proi>osed  :inu*ndnient  do(»s  not  ow  it>  face 
forbid  such  a  limitation,  however,  and  thus,  given  its  prc^(»nt  v/ording.  it  may 
in  fact  have  no  effc<'t  whatever  upon  tl.is  authority  of  the  federal  courts. 

HI.  TIIK  RKAL  I>ECISTOX  HH-ORK  THE  OONORKSS 

What  I  have  attempted  to  explain  here  is  essentially  that  the  proposed  anierd- 
ment  is  the  vieflm  of  its  own  disingennousuess.  It*?  ulterior  objective  has  iM'cn 
so  thorojghly  disguised  in  the  innocence  of  its  language  as  to  have  been  utterly 
compron»i.se<l  by  that  disgiii.se.  Indeed,  the  most  that  can  be  said  of  it,  in  it-s  cur- 
rent form  is  the  suggestion  I  ventured  at  the  beginning  j  its  capacity  for  radi- 
cally different  kinds  of  Judicial  interi>relntion  is  so  enornions  as  to  leave  utterly 
uncertJiin  its  ultimate  practical  consequences. 

Nevertheless,  there  is  of  course  a  means  by  which  that  uncertainty  can  lw» 
eliminated,  namely,  to  rephrase  the  proposed  amendment  so  to  make  perfe*'tly 
dear  the  real  decision  of  the  Congress.  Specifically,  uncertainty  would  be  dis- 
pelled and  the  ulterior  pun>ose  made  clear  beyond  peradventure  of  judicial 
mis-r-onstruction  if  the  proposal  wen*  candidly  reformulated  as  follows  i 

The  asslgnnuMit  of  public  school  stiulents  to  the  particular  school  closest 
to  their  respective  homes  shall  not  be  deemed  to  deny  them  any  constitu- 
tional right  whether  or  not  that  school  is  racially  secrregated  and  whether 
or  ni>t  that  racial  segregation  is  the  result  of  governmental  action  which 
has  Itself  l>een  based  on  race. 
This  amendment  would,  indee<l,  l)e  adequate  to  accomplish  its '''purpose.*' 
the  plain  and  terrible  determination  to  perpetuate  racial  apartheid  in  public 
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education.  It  would  freo/.e  our  courts  from  providing  mennincrfiil  relief  to  those 
who  have  been  denied  equal  protection,  and  it  would  si?mal  that  the  promise 
of  Brown  v.  Board  of  Education  is  a  lie,  a  commitment  we  no  longer  mean  to 
keep.  liespeetfully,  however,  it  mi^ht  he  far  Iietter  tliat  Comjress  should  most 
carefully  consider  whether  it  truly  desires  tc  this. 
Snicerely, 

W ILLIAM  Van  ALSTY.N-n. 

Yale  Law  Schooi  . 
„  yew  Haven,  Conn.f  Januaru  IS,  1972. 

Hon.  Kmanufx  Cet.tkr. 
Chf!irma^\  Committee  on  the  Judiciartj, 
U.S.  Home  of  BepreftentativcSt 
^y ash-in ffton,  B.C. 

Dear  Mu.  Cjiairman  :  This  is  in  reply  to  your  letter  of  January  fi  askinsr  for 
my  comments  on  Hous;o  .Toint  Resolution  G20,  proposing  an  amendment  to  the 
Constitution  concerning  neighborhoml  schools. 

I  wish  to  expre.»v,-  in  the  strongest  terms  I  can  my  opposition  to  this  proposal. 
I  think  it  altogether  ill-advised. 

As  my  writings  and  my  testimony  on  two  occasions  before  the  Senate  Select 
Committee  (m  l{klucational  Opportunity  will  amply  show.  I  am,  to  u^e  the 
shorthand  now  commonly  employed,  no  advocate  of  large  s(^ile  busing.  But 
H..T.  Re.s.  620  strikes  at  much  more  than  busing.  Unles.s  I  totallv  mistake  its 
import,  the  effect  of  it  would  be  to  roll  back  the  desegregation  of  schooU  in 
are:i<!  in  which  legally  enforced  segregation  prevailed  before  IfKil  all  the  wav 
to  the  stage  of  pupil  placement  statutes.  Thi.s  would  mean  regression  not  to 
tokenism,  but  to  the  stage  before  tokenism.  This  seem.s  to  me  utterly  destructive 
and  unaf-cep table. 

Even  an  anti-busing  con.stitutional  amendment  more  carefully  franiwl  than 
this  one  would  seem  to  me  highly  objectionable  on  at  least  two  grounds.  First,  it 
trivializes  the  constitution  to  deal  by  constitutional  anumdment  with  a  subject 
enmeshed  in  so  many  variables  and  so  local  in  nature.  A  constitutional  amend- 
ment de-aling  with  busing  would  bi»  prt^po.sterou^ly  out  ^f  phice  in  comimrisou 
with  the  momentous  stniclural  and  substantive  provisions  with  whJ 'h  the  r^at 
of  our  constitution,  after  a  fashion  proper  to  a  con.s-titution.  was  written  to  deal. 
Xor  do  any  of  the  amendments  so  far  made  to  the  Constitution,  saving  onlv 
prohdiition  and  its  repeal,  fail  to  deal  with  subjects  of  the  profier  magnitude.  We 
must  not  set  foot  on  tho  road  to  converting  our  Constitution  into  a  code 
of  det^'iled  regulation,  dealing  with  myriad  pas.slng  grievances,  after  the  f^ishion 
of  so  many  state  constitutions,  which  are  then  every  so  often  scrapped  whenever 
it  seeuis  advisable  to  mnke  a  fresh  start.  We  must  never  forget,  said  John 
Marshall,  that  it  is  a  conHtitntion  we  are  expounding,  and  whenever  it  considers 
proposing  amendments.  Congress  should  never  forget  that  it  is  a  constitution  it 
is  rewriting,  not  a  comuion  code  of  laws  subject  to  change  from  time  to  time. 

Secondly,  the  enomiou.s  symbolic  significance  of  such  an  amendment,  or  even 
of  Congress  proposing  such  an  amendment,  must  be  kept  in  mind.  H.J.  Res.  (120 
would  justly  bp  read  as  repudiating  Jiroxcn  v.  Board  of  Education,  .since  to  all 
intents  and  purposes  it  does  so.  Even  a  more  clo^^^ly  drafted  amendment  could 
not  fail  to  be  so  read.  Courts  that  order  busing  purport  to  be  implementing  the 
Bron-n  case,  and  a  constitutional  amendment  that  attempted  to  forbid  busing 
would  be  viewed  as  a  renunciation  of  it.  That  is  not  anvthing  to  be  lightlv  done 
So  to  da.sh  tho  hopes  and  expectations,  previeuslv  r;  Ised  by  the  Federal  Govern- 
ment, of  millions  of  people  would  be  an  inexcusable  act 
Faithfully  yours, 

Alexanuer  >r.  Btcket.. 

Yale  Law  Scnoot, 
_  New  Haven  Conn.,  January  JO,  7,07?. 

Hon.  Emaxt'fx  CKt.T.rR. 
TfouKf)  of  BcprcKcntativen^ 
}VaiiJfin(jton,,  D.C. 

My  Df.xr  Conorpsrman  Cetj.er:  Tliis  letter  constitutes  a  fulfillment  of  mv 
promise  to  comment  on  H.J.  Res.  fi20,  in  compliance  with  vour  request  contained 
in  your  letter  of  January  0.  lf>72.  T  shall  be  glad  of  any  use  vmi  mjjke  of  this 
letter,  either  for  inclusion  in  the  Record,  or  for  duplication  and  di<5semiu!UifUt 
by  other  means  amongst  other  Members  of  Congress. 
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When  I  reach  the  text  of  the  Resolution,  I  find  myself  genuinely  bewildered, 
because  I  think  it  impossible  that  it  should  mean  the  same  thing  to  any  two 
laymon  or  to  any  two  lawyers. 

It  could,  for  example.  Sound  like  a  Congressional  ratification  of  the  Brown 
case.  Obviou.sly,  that  is  not  what  its  sponsors  intend,  but  I  must  say  that  the 
n>e  of  such  misleading  limguage,  for  puriioses  which  are  in  general  the  revense 
of  those  which  would  appear  to  the  casual  reader,  comes  (to  say  the  least)  very 
clo.<5e  to  deserving  the  charge  of  disingenuousness.  The  proposal  of  a  so-worded 
Resolution  for  the  pun>osc  of  halting  or  curtailing  school  integration  is  not,  with 
resi>eft.  the  kind  of  thin^'  oite  has  a  right  to  look  for  in  public  men. 

Tlic  Brown  ca.se,  of  course,  needs  no  ratification  by  Congress,  and  has  in  any 
event  alreiidy  been  ratified  by  Congress,  and  by  the  Presidency,  in  several  civil 
rights  statutes.  It  has  boen  the  standing  law  of  the  land  for  seventeen  years, 
and  whatever  may  happen  on  the  present  Court,  there  is  no  prospect  whatever  of 
its  being  ovcrrr.lcd  in  its  central  holding.  This  is  conclusively  demonstrated  by 
unanimous  decisions  .since  the  accession  of  two  Justices  appointed  by  Mr.  Xixon. 
Anylxidy  who  votes  for  this  Resolution  under  the  theory  that  he  Is  ratifying  tlie 
Brown  case  is,  thprcfon*,  being  misled,  whether  delilwrately  or  not. 

When  one  reaches  the  (piestion,  or  nitlier  ♦^he  illimitable  set  of  questions.  a.s 
to  what  this  Amendment  can  in  fact  possibly  mean,  two  general  difiHculties  stand 
out,  before  one  appro-ichcs  particulars. 

First,  the  usual  aid  to  the  interpretation  of  delphic  language  such  as  this — 
"legislative  history'*  in  Congress — is  hardly  available  to  its  full  extent  in  the 
case  of  constitutional  amendments.  The  final  coming  Into  force  of  an  amendment 
is  the  result,  not  of  the  action  of  Congress,  but  of  the  actions  of  thirty-eight  sep- 
arate state  legislatures,  many  of  which  do  not  even  keep  a  record  of  their  debates. 
A  consonance  of  nnderst'  nding  amongst  these  thirty-eight  legislatures,  as  to  lan- 
guage such  as  this,  is  no c  to  be  looked  for.  The  processes  of  proposal  and  ratifi- 
cation, therefore,  could  not  help  very  much  in  the  final  interpretation  of  this 
language. 

Second,  both  because  of  the  multiple  ambiguity  of  the  langiiage  used  and  be- 
cause of  the  futility  of  the  exi)ectatIon  of  help  from  the  processes  of  proposal 
and  ratification,  it  is  certain  that  a  very  great  deal  of  wasteful  and  dilatory 
relitigation  of  settled  questions  will  have  to  take  place,  whatever  the  outeomc 
In  each  case.  It  could  be  contended,  for  example,  that  in  a  small  town  of  two 
school  districts,  the  intentional  drr.wing  of  the  line  in  such  a  way  as  to  produce 
integration,  where  it  could  also  be  drawn  in  such  a  way  as  to  produce  segregation, 
constitutes  a  sending  of  public  school  students  to  one  school  rather  than  another 
on  the  basis  of  their  "race,  creed,  or  color*'.  I  believe  this  contention  would  be 
without  merit,  and  would  almost  certainly  be  rejected  by  the  ourts,  but  mean- 
while we  will  have  had  to  go  through  all  over  again  a  part  of  the  litigation 
pro'^ess  which  it  has  taken  seventeen  years  to  complete.  This  is  tendered  only 
as  an  example;  almost  every  question  about  the  merits  of  steps  taken  to  effect 
integration  would  have  to  be  relit Iga ted,  because  .somebody  could  always  contend 
that  any  such  step  was  taken,  in  some  sense,  because  of  the  ''race**  of  the  pupils 
'jonc(»rned.  and  that  therefore  some  of  them  were  being  forced  into  some  school 
bi'^-anse  of  their  race. 

It  swms  to  me  that,  in  adverting  to  these  possibilities  of  litigation,  I  have,  in 
efl'ect,  done  about  all  that  one  can  do  on  the  f'^neral  merits  of  the  proposal,  be- 
rause.  looked  at  from  another  angle,  what  I  ,  .'e  implicitly  said  Is  that  there 
is  a  d.'inger  that  this  language  may  produce  some  measure  of  retrogres.slon  In  the 
thorough-going  use  of  judicial  power  to  implement  the  Brown  decision  In  all 
its  implications.  I  am  sure  that  the  Supreme  Court  would  not  interpret  this 
Amendment  in  the  extreme  way  which  T  have  used  as  an  illustration  of  an  ex- 
an^pb'  of  pos.sil)le  litigation.  But  it  is  all  tjo  likely  that,  feeling  an  oblitration  to 
give  some  meaning  to  the  Amendment,  the  Court  would  find  it  to  command  some 
eulliMck  In  desegregation  measures.  Such  a  cutback,  whatever  its  dimensions,  or 
Mli.Mtever  the  precise  lines  reached.  Is  the  only  possible  result  of  this  Amendment. 
Wliou  one  has  said  that,  I  think  one  has  said  that  the  Amendment  is  highlv  un- 
de<«!rable. 

It  might,  for  example,  be  held  that  the  Amendment  forbids  the  busing  of  chil- 
dren to  .schools  specifically  designed  to  be  interracial,  even  though  that  busing 
was  uo  more  extensive  than  busing  which  had  In  past  years  taken  place  for  the 
purpose  of  maintaining  segregation,  and  even  though  the  segregation  pnttem 
wT.s  one  that  had  :)een  created  and  fostered  by  the  past  actions  of  the  .state  or 
local  governments  concerned.  Nobody  would  dare  come  out  In  the  open  nr  thi.s 
time  and  suggest  that  such  retrogression  would  be  a  proper  step.  But  I  think  there 
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IS  a  real  danger  that  It  might  take  plaee  If  this  misleading  language  is  thrown 
to  the  Supreme  Court  for  interi>reiation.  In  such  a  <;nse  as  the  one  I  have  just 
.sketched  (and,  of  course.  It  is  far  from  an  unimaginable  cas^e)  it  would  bo  true, 
in  a  fairly  normal  sense  of  the  word,  that  some  pupils,  both  white  and  black, 
were  being  sent  to  particular  schools  "because  of  .  .  .  race".  Yet  in  such  ii  o.ise 
such  assignment  is  entirely  benign,  results  in  no  more  busing  than  took  placo  bo- 
fore,  and  quite  clearly  aims  at  the  correcUon  of  a  situation  produced  by  public 
authority  itself.  It  would  be  very  foolish  to  run  the  risk  of  such  an  interpreta- 
tion—unless  that  is  what  one  really  wants,  though  one  dares  not  say  so  in 
plain  words. 

If  we  come  to  the  praf»tice  which  may  be  the  principal  one  aimed  at  by  the 
proi)onents  of  the  Amendment,  and  wliich  is.  in  any  ca.se.  the  one  opiwsition  to 
which  would  be  the  priiicirml  component  in  public  opinion  in  supimrt  of  such  an 
amendment— tlic  long-disUince  busing  of  ghetto  children  out  and  suburban  chil- 
dren in  for  purposes  of  integration— then  one  is  indeed  faced  with  a  question 
which  I  think  anyone  of  common  sen.se  must  ro^rard  as  a  troublesome  one.  I  am 
not  a  fuJlthroated  and  thoroughly  happy  advocate  of  that  tyi>e  of  busing,  iHuau.se 
I  am  .sure  that  it  is  not  an  optimal  solution  to  the  problem,  and  becjause  it  does, 
of  cour>€.  produce  a  sub.stmtial  inconvenience  to  nil  concerncMl,  and  a  good  deal 
of  understandable  resentment.  After  much  reading  and  thouglitand  conversation 
on  the  subje<'t>  I  have  concluded  tliat  it  is  the  lesser  of  two  evils,  since  the  al- 
ternative is  simply  to  leave  the  ghetto  schools  scgregnted,  with  no  motivation  on 
the  pjirt  of  the  wliite  majority  to  improve  them,  and  tlius  to  freeze  in  being  a 
two-race  school  system,  with  only  rare  exceptions.  I  think  we  must  support  this 
least  desirable  form  of  busing,  not  because  wc  like  it,  but  I)ecause  we  dl.slike  it 
less  than  we  dislike  it^  alternative. 

This  question  eouUl  l»e  and  has  been  argued  at  great  length.  It  is  not  an  casv 
question.  The  point  about  thi.g  Amendment  is  that  it  does  nol  address  itijelf  with 
any  specificity  whatever  to  this  question,  but  disguises  any  intent  which  it  may 
have  to  deal  with  tins  question  behind  the  facade  of  .*;cntterj:un  laniniage  that 
might  be  interpreted  in  ways  of  which  nobotly  with  a  minimally  sincere  desire 
to  solve  the  racial  problem  eould  po.ssibly  approve.  If  an  amemlnient  were  to  be 
drawn  prohibiting  this  one  tyite  of  busing,  which  .so  many  people  quite  errone- 
ously regard  as  the  only  tyi^e  of  busing  in  Issue,  a  great  deal  of  light  could  be 
-shed  on  the  question,  and  a  decisicm  could  J>e  made.  I  would  oppose  such  an  amend- 
ment both  for  tlie  reason  1  have  priven.  and  because  I  think  this  remedial  issue 
is  not  of  dimensions  suitable  for  constitutional  amendment,  but  can  more  fittingly 
>»e  dealt  with  from  time  to  time  by  the  good  sense  of  the  courts  and  bv  such  action 
as  Congress  might  take  under  Section  5  of  the  Fourteenth  Amendment 

But  the  es.sential  iniint  is  that  this  proposal  does  not  addn»ss  itself  to  this 
(piestion  with  any  snecificity.  It  might  be  construed  to  prohibit  all  !»nsing  moti- 
vated by  a  desire  for  integration  even  though  no  incidental  inconvenience  to 
anyone  results.  It  might  be  construed  to  prohibit  the  redrawing  of  .schoo?  district 
lines  in  such  a  manner  as  to  produce  greater  integnition.  It  might  inopcd  be 
construed  to  prohibit  every  step  that  could  i>ossibly  be  taken  to  further  in<f>irr.'i- 
tion.  however  harmless  such  a  step  might  be.  becau<ie  any  step  taken  in  aid  of 
integration  inevitably  does,  in  some  sense,  involve  the  as.signment  of  pupils  lo 
.schools  on  the  basis  of  race. 

To  .<;uinmarize.  the  .\mendrient  is  misleading  because,  on  first  perusal,  it  seems 
to  do  no  more  than  ratify  the  Brown  ea.se.  which  U  both  unnecessary  and  ^be 
exact  opposite  of  what  its  proponent's  w\nnt.  It  is  unintcUigitile  liccause  it  liter- 
ally prohibits  assignment  on  the  ba.sis  of  race  in  situations  where  it  could  tiot  jkis- 
.sibly  l»e  intended  by  two- thirds  of  both  Houses  of  Congress  and  three*q;»uartors 
of  the  .state  legi.slatures  that  .steps  taken  in  integration  should  be  prohibited,  and 
yet  it  gives  us  no  aid  in  its  text  t/>  determine  which  of  these  situations  /shall  be 
covered,  and  which  shall  not.  Since  it  is  unintelligible,  it  will  inevitably  be  T»ro- 
ductive  of  an  enormous  volume  of  litigation,  traveling  over  the  same  ground 
which  has  been  so  painfully  traversed  in  the  last  .seventeen  years.  Since  it  is  un- 
intelligible, moreover,  and  since  it  is  litemlly  interpretable  as  forbiddintf  every 
step  taken  in  integration,  it  is  extremely  dangerous.  becaUKe  no  one  can  gay  how 
far  the  Supreme  Court  might  feel  it  is  obliged  to  follow  this  possibb*  literal  mean- 
ing of  the  words  of  the  Amendment. 

T'  Amendment  is  had  law.  therefore,  on  multiple  grounds.  I  hope  lhat  you 
and  ,vour  Committee  will  act  unfavorably  on  it. 

If  I  can  be  of  any  further  assistance,  please  do  not  hesitate  to  call  on  me. 
Very  sincerely, 

CnAJiiiKS  Ii.  i^f.ACK.  .Tr.. 
Luoe  Professor  of  Jurisprudence, 
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Tniversity  of  Cai.ifornia,  Los  Angeles, 

School  of  Law, 
Los  AngeleSy  Calif,,  January  26, 1972, 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary,  House  of  RepresentativeSf 
Vi'aHhingtony  D.C. 

Dear  Congkrssman  Celler:  I  am  ploased  to  respond  to  your  letter  reqnestiiij; 
my  comments  on  H.J.  Res.  G20.  I  write*  in  my  individual  capacity,  and  not  as  n 
repr(\<t»ntative  of  the  UnivtTsity  of  Califumia. 

This  propo.«;od  constitutional  amf^TKhnont  ii>  doscnbod  as  "relative  to  neighbor- 
hood schools."  rresi:iuab\v  the  proposal  ij?  dosignod  to  rwpiire  adherence  by 
.school  districts  to  the  neighborhood  school  principle.  But  the  proposal  does  f^o 
only  with  respect  to  prohibiting  nssigiiment  of  children  outside  a  neighborhood 
zone  on  grounds  of  "race,  creed,  or  color."  Any  other  departure  from  a  neighbor- 
hood .school  principle  is  not  prohibited  U\  the  proposed  amendment.  The  proposal 
is,  then,  de*ignod  to  preserve  neighborhood  schools  only  where  neighborhood 
schools  are  threatened  b.\  efforts  to  ameliorate  racial  segregation.  I  am  opposed 
to  the  proposal  for  several  reasons. 

(1)  There  may  ]>e  cases  where  current  racially  segregated  school  populations 
are  the  product  of  present  or  past  coniimlsory  racial  segregation  by  a  school 
district.  The  proposed  amendment  would  appari-ntly  prohibit  a*«*signing  children 
to  <'»hooIs  on  the  l>asis  of  race  where  .such  as.vignmcnts  would  be  an  essential 
mechanism  by  which  to  undo  "de  jure"  segregation.  The  amcndmeat  might,  in 
.such  cases,  make  unavailntrle  a  neees***ary  mpans  to  remedy  a  denial  of  equal  pro- 
tection of  the  laws  under  .'^ection  (tne  of  the  Fourteenth  Ammdment. 

("2)  The  proposed  amenvlment  would  establish  a  Con.stitutional  principle  on  an 
issue  which  the  United  Sta'es  Supreme'  Court  has  yet  to  decide :  the  scope  of  the 
obligation  of  school  distric  s  to  take  .st<»ps  to  ameliorate  what  is  misleadingly 
referred  to  as  **de  facti>"  .s»gregation.  I  beliove  that  the  Equal  Protection  Clause 
should  be  held  tu  re»:niro  that  school  districts  make  us*e  of  all  means  reasonably 
avaihtble  to  Wt^Hon  such  segregation.  I  shall  not  here  develop  my  reasons  for  this 
eoneluslon.  This  is^ue  has  been  litigiited  in  a  nunil>er  of  coiirts.  and  the  Supreme 
Court  VviU  coon  decide  the  issue.  1,  therefore,  of  course  oppose  a  constitutional 
amendment  which  would  produce  the  contrary  result. 

(3)  The  proposed  imendment  would  not  just  establish  that  a  school  district 
does  not  have  an  ot)hgution  t^)  lessen  "de  facto  segregation" — it  would  go  further, 
and  prohibit  .school  districts  from  deciding  to  take  such  action  even  though  they 
were  not  con.^titutionaIly  obligated  to  do  .so.  I  do  not  think  it  wise  to  prohii>it 
.such  action  by  states  and  >ch(M)l  district.s.  Even  if  there  is  no  constitutional  ob- 
ligation to  lessen  "de  facto  segregation,  1  believe  that,  as  a  minimum,  state  a:;d 
local  governments  .^holIl(l  be  permitted  to  choose  what  their  responses  will  l^e 
to  this  issue.  It  is,  to  say  the  least,  not  unrea.sonable  for  a  school  district  to  decide 
that,  in  order  to  provide  eipiality  of  educational  opportunity  and  to  enocj»*fl(je  the 
development  of  constructive  race  relations  in  a  community,  efforts  should  be 
mad''  to  lessen  racial  •<ei)aration  in  the  public  schools.  It  is  far  from  clear  that 
theie  should  be  one  .single  national  principle  on  this  question,  prohibiting  local 
determinai'ion  and  diversity. 

For  the.se  reasons  I  beliove  that  it  would  be  contrary  to  the  national  interest 
to  adopt  the  amendment  proposed  in  IL.T.  Res.  620. 
Sincerely, 

Harold  W.  Horowitz, 

Profeiasor  of  Late. 


Law  School  of  Harvard  Univebsitt, 

Cambridoe,  Mass.,  January  B7,  1972, 

Congressman  Bmanuet.  Ceixer, 

Chairman,  Committee  on  the  Judiciarjf,  House  of  Representatives,  Washington, 
D.C. 

Dbar  Conoressmat?  Celler  :  In  response  to  your  Inquiry  of  January  6  I  am 
glad  to  record  my  opposinon  to  II.J<  Res.  620  proposing  a  Constitutional  amend- 
ment prohibiting  the  as.signsient  of  a  public  school  student  to  a  particular  school 
because  of  his  race,  creed,  or  color. 

One  fundamental  objection  to  the  p'-oposal  Is  the  very  great  danger  inherent 
In  adopting  .specific  constitutional  amendments  to  a  specific  question  of  immedi- 
ate public  and  political  interest.  One  of  the  prime  values  of  our  Constitutionat 
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system  is  the  fact  that  the  ConstitutioD  speaks  in  fundamental  principles  having 
an  enduring  generality.  This  characteristic,  coupled  with  the  power  of  the 
Supreme  Court  to  project  the  great  fundamental  issues  upon  particular  oc- 
casions, gives  our  political  ideals  a  permanence  not  subject  to  alteration  by 
violent  short-run  surges  oi  public  feeling  or  the  desire  of  oilice  holders  for  i>ulitic'al 
advantage^ 

H.J.  Res.  620  Is  wholly  inconsistent  with  this  tradition.  It  seeks  to  deal  in 
short-range  terms  with  an  immediate  problem  upon  which  public  opinion  might 
hold  one  view  today  and  another  tomorrow.  A  single  departure  from  our  wise 
coiistitutiomil  tradition  could  jicarccb  spell  dis:i.*9a*r,  but  it  would  set  dungcM-oiis 
precedent  which  others  would  come  under  pressure  to  follow. 

lu  my  view,  the  rule  embodied  in  H.J.  Kes.  020  is  thorou;,iily  unsound..  It  would 
prevent  local  school  boards  as  well  as  the  tederal  courts  from  taking  effective 
steps  to  remedy  past  violation  of  the  Fourteenth  Amendment  guarantee  against 
official  racial  discrimination.  It  would  prevent  any  .state  or  local  school  board 
from  attempting  to  acldeve  racial  balance  in  the  schools.  While  racial  balance 
seems  to  me  to  be  a  goal  of  paramount  importance,  I  recognize  that  there  is  room 
for  exercise  of  judgment  in  determining  how  far  other  desiderata  should  be 
sacrificed  to  achieve  this  purpose.  Perhaps  the  greatest  vice  in  the  proi>osed 
amendment  is  that,  if  adopted,  it  would  bar  any  and  every  practical  effort  to 
achieve  this  objective. 

I  .should  i>oint  out  that  the  proposed  amendment  is  totally  inconsl.stent  with 
any  form  of  states  rights  or  local  responsibility  for  education.  Its  effect  is  to 
prohibit  either  a  state  or  local  school  hoard  from  rendering  any  independent 
judgment  in  this  regard. 

Finally,  no  argument  is  necessary  to  make  it  plain  that  the  pioposed  amend- 
ment would  symbolize  a  measurable  step  backward  in  progress  toward  racial 
equality. 

Sincerely, 

Archibald  Cox. 

Stanford  Law  School, 
Stanfotd,  Calif. ^  January  28, 1072, 

Representative  Emantjfx  Cellf.«, 
Chairman^  Committee  on  the  Judiciary, 
Bouse  of  RepresentativeSt  WashingtoUt  D,C. 

DeAR  Representativ'E  Ceixer  :  Thank  you  for  your  letter  of  January  6,  inviting 
my  observations  on  H.J.  Res.  620.  Please  forgive  the  delay  in  my  reply.  I  have 
been  out  of  town. 

H.J.  Res.  620  proposes  a  constitutional  amendment  providing  that  no  public 
school  student  shall  be  assigned  to  or  required  to  attend  a  particular  school  be- 
cause of  his  race.  In  my  judgment,  the  proposal  is  extremely  ill-conceived  fbr  two 
reasons. 

First,  the  deceptively  simple  language  of  the  proposed  amendment  is  in  fact 
susceptible  of  four  quite  different  interpretations : 

(1)  The  amendment  8i>ec-ifica1ly  ratifies  the  desegregation  decisions  of  the 
Supreme  Court  from  Browp  v.  Board  of  Education^  347  U.S.  483  (1954),  through 
Swann  v.  Charlotte-Mecklenhurg  Board  of  Education,  402  U.S.  1  (1971),  and 
immunizes  those  decisions  against  any  overruling  or  erosion  which  might  other- 
wise occur  as  a  result  of  change  of  personnel  on  the  Supreme  Court  In  terms,  of 
course,  the  amendment  says  exactly  what  the  Supreme  Court  ha.s  said  in  these 
cases:  that  the  assignment  of  a  child  to  a  particular  school  "tjecause  of  race"  Ls 
unconstitutional. 

(2)  The  amendment  goes  beyond  the  Supreme  Court  decisions  and  outlaws 
de  facto  segregation.  Notice  that,  unlike  the  Fourteenth  Amendment,  the  pro- 
posed amendment  contains  no  "state  action"  requirement 

(3)  The  amendment  forbids  any  racial  assignment  of  pupils  except  insofar  ns 
required  by  the  Equal  Protection  Clause  of  the  Fourteenth  Amendment.  Such  a 
reading  would  harmonize  the  Fourteenth  Amendment  and  the  propo.sed  amend- 
ment As  you  know,  it  is  a  commonplace  of  constitutional  adjudication  to  con- 
strue  statutes  and  constitutional  provisions  in  such  a  way  as  to  reconcile  them 
if  at  all  possible;  and  I  tend  to  think  that  the  courts,  confronted  with  the  un- 
precedented situation  of  two  possibly  inconsistent  constitutional  provisions,  would 
take  the  same  approach  and  construe  the  new  amendment  harmoniously  with  the 
Fourteenth, 

(4)  The  proposed  amendment  pro  tanto  repeals  the  Equal  Prelection  Clause, 
and  forbids  even  such  radally-consdous  assignments  as  are  necessary  to  effect 
the  final  abolition  of  the  segregated  school  systems  condemned  by  Brown.  I  use 
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the  term  *Toi;e;il"  literally,  for  the  Supreme  Courl  1ms  in>\v  clenrl.v  held  that  the 
Fourtt'eiith  Amendiiient  not  merely  forhiUs  racial  (h.scri*.iinati(m  in  public  edu- 
cation, but  al*50  re<iuiros  school  boards  (and.  in  their  J^fault,  ct^urts)  to  take 
••.step>  adequate  to  aL-oli^h  [the]  . .  .  dual,  segrejLjated  JSisti-'u"  of  public  education 
that  Jiad  «?ro\vn  up  in  the  »SouUieru  Stales  during  many  ye.  rs  pr;  -r  to  lirown  and 
was  j>erpetuated  by  various  devices  during  the  iiftwn  y.  ic^  '...t  Hrown.  J5ee 
Vreox  V.  County  .School  JJoard,  I  -1  430,  437  (llKiS).  ror  c  isons  which  I 
Jilial!  coine  to  shortly,  tiie  aboliiioi  'f  inmieinorially  segregated  school  systems 
may  require  raciaJly-cjuscious  assij;  mient  of  pupils,  see  Sivann  v.  Charlotte- 
Mcfkhnhury  Hoard  oj  Education,  aupra;  cf.  Brooka  v.  Jicto,  K,  2d  1,  21-20 
(5th  Cir.  IDGG),  and  therefore  "an  absolute  prohibition  against  transiK)rtation  of 
students  assigned  on  the  basis  of  race"  is  inconsistent  witli  the  Fourteenth  Amend- 
ment. Sorth  Carolina  Utate  Board  of  Education  v.  Stvann,  402  U.S.  43,  40  ( 1971 ) . 

X  hardly  need  to  underline  the  poi'^^'ii  and  legal  irrei>i>onsibiUty  of  promul- 
gating a  propsed  coiistitiitioual  amendmeTit  that  is  subject  to  such  diverse  and 
mutually  contradictory  interpretations.  Tiose  who  are  ^»alled  to  vote  upon  its 
ratihcation  may  approve  it  upon  entirely  different  understandings  of  its  mean- 
ing. In  this  manner,  for  example,  i>ersons  who  have  altogether  legitimate  con- 
cerns about  the  inordinate  bussing  of  children,  not  required  to  effect  de.segrega- 
tion  of  segregated  school  systems,  can  l>e  made  the  dujws  of  others  who  have 
continued  by  every  devious  means  to  preserve  segregation  since  the  Supreme 
Court  declared  it  milawful.  (H.J.  Kes.  620,  of  course,  deals  with  pupil  assign- 
ment, not  transiwrtntion ;  and  to  the  exact  extent  that  it  would  forbid  ba^'sing, 
it  would  also  forbid  other  methods  of  school  desegregation  not  involving  the 
transportation  of  children.)  But  in  the  end,  it  is  unclear  whether  the  dupes 
or  the  dai)ers  will  win  out,  since  no  one  can  comfortably  predict  how  the  courts 
will  construe  this  ambiguous  amendment. 

i:>ccondt  even  if  the  amendment  unambiguously  did  what  I  suspect  it  is  devised 
to  do— that  is,  to  work  a  ;>ro  tanto  repealer  of  the  Fy)urteenth  Amendment  in 
favor  of  the  "neighborhood  school"  <oncept—it  would  seem  to  me  tragically 
unwise.  Brotcn  v.  Hoard  of  Education  marked  an  historic  moment  in  the  evolu- 
tion of  the  cou^ience  of  this  Nation.  But  the  promise  of  a  desegregated  educa- 
tion which  it  held  out  to  hundreds  of  thousands  of  black  children  went  largely 
unfulfilled  for  fifteen  years.  Finally,  after  a  generation  of  procrastination,  the 
Supreme  Court  ordered  that  Brotcn  be  eff(»ctively  enforced.  Alexander  v.  Holmes 
County  Hoard  of  Education,  U.S.  10  (1J)60) :  Carter  v.  West  Feliciana 
Parish  School  Hoard.  396  U.S.  220  (1969),  396  U.S.  200  (1970) ;  Sv'ann  v.  Char- 
loitcv-Mecklenhurg  Hoard  of  Education.  402  U.S.  1  (1071).  One  year  later,  we 
are  offered  a  constitutional  amendment  by  which— just  as  "rotcn's  meaningful 
implementation  begins— /^roirn  is  to  l>e  nullified. 

Tliat  this  would  he  the  effect  of  the  amendment  (assuming,  as  I  now  am.  that 
it  is  clarified  to  subordinate  the  Fourteenth  Amendment  to  the  "neighborhood 
school"  system)  is  perfectly  plain.  Whatever  may  be  the  ca.se  outside  the  South. 
soutb<^rn  "neighborhood"  schools  are  the  products  and  the  peri>otuat30iS  of  the 
racial  segregation  that  Brown  sought  to  end.  To  understand  why  this  is  so,  one 
needs  only  recognize  the  obvious  fact  that  "neighborhoods'*  are  .shaped  by  the 
.social  'Conditions  in  which  they  grow  and  change.  The  "neighborhoods"  of 
"neighborhood  schools"  do  not  come  into  being  independeni ly  of  the  schools: 
mtlier  the  "neighborhood  .schools"  significantly  mold  their  own  "neighborhood.s." 

Governmental  decisions  as  to  school  location  and  school  .size  necessarily  define 
the  "neighborhood'*  of  any  school ;  and,  once  those  decisions  have  been  made, 
people  decide  where  they  will  live  (to  the  extent  that  social  patterns  allow) 
in  considerations  prior  to  Hrotvn  and  one  generation  after,  all  of  these  derisions 
were  made  in  a  manner  that  accepted,  reinforced,  and  frequently  aflfirmatively 
p./imote<l,  racial  segregation.  The  rcstiltant  "neighborhoods'*  could  only  become, 
as  they  now  are.  bastions  of  segregation. 

School  location,  school  construction,  school  size,  grade  structure,  road  pnt- 
terns,  highway  design,  and  other  physical  planning  in  the  South  have  alwavs 
been— as  they  are  everywhere— designed  to  foster  the  public  convenience.  In 
the  southern  .<<tates  where  segregation  was  accepted  as  the  way  of  life,  they 
were  designed  to  foster  the  convenience  of  segregated  schooling.  Southern  geo- 
graphic convenience  was  thoroughly  linked  to  segregation :  and  to  say.,  now. 
"we  will  stop  segrecrating  and  start  assigning  pupils  to  schools  on  the  basis- 
of  geographic  convenience."  is  to  stop  nothing  tmt  cnndor  nud  to  start  nothing 
uew  evcept  hypocrisy.  The  same  kids  go  to  the  same  school*^:  they  go  there 
because  of  the  color  of  their  skins ;  they  are  Just  as  .segregated  as  they  ever 
were,  and  by  the  same  devices. 
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So,  to  cast  Uie  "neighborhood  school"  concept  in  the  form  of  an  inflexible  con- 
stitiitioiiju  amendment  which  superseaes  Broicn  is,  in  the  South,  to  repudiate 
Brown  Itself.  It  is  to  make  Brown  a  fifteen-year  promise  without  substance* 
then,  when  substance  comes  near,  to  DreaK  the  promise.  It  is  to  deal  a  terrible 
blow  not  only  to  our  black  citizens  but  also  to  the  institutions  of  American  gov- 
ernment and  the  sincerity  of  our  commitment  through  those  institutions  to 
preserve  and  protect  the  legitimate  rights  of  all  minority  groups. 

American  government  is  based  fundamentnily  upon  the*  principle  of  majority 
rule  witii  dfoeut  respect  for  minorities.  Tliat  respect  is  partially  assured  by  our 
constitutional  guarantees  of  individual  rights,  including  the  right  of  racial 
wiuality,  which  no  majority  may  abridge.  Of  course,  the  Constitution  is  amend- 
able; those  guarantees  may  be  taken  away  in  whole  or  in  part;  and  so  if  a 
minority  is  small  enough,  its  rights  are  ultimately  subjedto  the  majoritv's  will. 
^  Jiut  It  is  to  America's  credit— it  is  a  sonrce  of  America's  unity,  its  strength! 
its  relative  freedom  from  agonizing  dissention— that  none  of  our  constitutional 
guaraiiteofj  of  individual  rights  has  throughout  Iiistory  been  taken  away,  in 
whole  or  in  part,  by  the  amending  process.  This  tradition  of  restraint  in  the 
use  of  tne  amending  process  is  another  largo  part  of  the  constitutional  heritage 
tliat  expresses  our  decent  respect  for  minorities.  It  is  an  indispensable  part :  for, 
witJioiil  such  restrain;,  onb  the  rights  of  very  large  minorities  would  be  safe 
for  long. 

To  hrc{i4f  with  the  tnulition  of  restraint  on  this  occasion,  at  this  time,  upon 
this  issue,  would  l)e  a  national  calamity.  To  amend  the  Constitution  precipi- 
tously—m*  response  to  very  recent  judicial  decisions  whose  l)oundiirie.s  the 
courts  are  still  thrashing  out  and  who.s<?  con.setiuences  we  have  plainly  had  in- 
sufn^ieTa  time  to  consider  maturely— would  set  the  wor.st  kind  of  premlent  for 
the*  us-(^  of  tlie  fmendinir  process.  And  to  achieve  wliat  w^orthy  purpo.se?  To  put 
what  an  the  world  will  see  as  an  Apartheid  Amendment  on  the  Constitution  of 
the  LiiJted  States.  1  devoutly  hope  not. 
Yours  sincerely, 

Anthony  G.  Amsterdam, 

Professor  of  Law. 


Law  School  or  IIahvabd  University, 

Cambridge,  Mass.,  Fchruary  18y  1972. 

Ilon.  I'.mantje;.  Cei.u:r, 

Cmnmittrc  0^  the  Jufiieiary, 

House  of  Representatives,  Washington,  D.C. 

Dear  Congrkssman  Cei.i.er>  I  am  glad  to  reply  to  your  inquiry  concerning  my 
views  on  proposals  for  a  constitutional  amendment  to  prohibit  the  compulsory 
busing  of  school  children  to  achieve  greater  racial  balance. 

In  my  Judgment  such  an  amendment  would  impose  a  single,  simplistic  answer 
to  what  are  complicated  questions  that  ought  to  be  resolved  on  a  case  by  case 
basis  with  appropriate  guidelines  from  the  courts. 

It  must  be  evident  that  such  an  amendment  would  apply  even  in  extreme 
cases  of  evasion  of  desegregation  orders,  in  communities  with  a  long  history 
of  officially  required  or  promoted  segregation.  To  deprive  the  courta  of  the 
resource  of  busing  in  such  instances  would  undermine  the  basic  guarantee 
against  dc  jure  segregation  in  the  schools. 

The  appropriateness  of  busing  as  a  remedial  measure,  and  the  proper  limita- 
tions on  its  use,  remain  to  be  worked  out  as  additional  cases  are  presented  ana 
decided.  Even  if  the  subject  lent  itself  to  a  more  absolute  answer  than  it  does. 
Jt  would  be  premature  to  go  through  the  process  of  a  constitutional  amendment 
in  the  present  state  of  the  law. 

There  is  a  consideration  of  a  broader  nature  that  Jinust  be  apparent.  The 
amending  proc(-ss  is  one  that  has  been  invoked,  and  ought  to  be  invoked,  o.ily 
to  remedy  ha.sic  defects  in  our  constitutional  structure  or  doctrine.  Almost  ail 
the  Amendments  since  the  Civil  War  have  been  directed  to  structural  or  pro- 
cedural defects  in  our  governmentiil  system.  Where  a  substantive  doctrine  hns 
been  overturned,  as  in  the  ca.sc  of  the  Income  Tax  Amendment,  the  authority 
of  the  legislature  has  been  liberated  rather  than  constrained. 

An  amendment  on  the  subject  of  school  busing  would  disfigure  the  Con- 
stitution in  the  eyes  of  those,  here  and  abroad,  who  look  on  it  a.<^  a  great 
charter  of  governmental  powers  and  fundamental  limitations  protective  of 
Iniuian  rlght.s. 

Sincerely  yours, 

Paul  A.  Fbetund. 
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Universht  op  Pennsylvania, 

TiiK  School, 
Philadelphia.  Pa.,  February  24,  i072. 

Hon.  Emanx^el  Ce[xer, 

Chiixnnan,  Cmmnittec  on  the  JuiUciary, 

House  of  Representatives,  M'ashington,  D.C. 

X)iu\n  Congressman  Cei.u:u:  We  are  pleasod  to  respond  to  your  inquiry  of 
January  (i.  1072»  asking  for  coniniout.s  and  ob^iTvatious  on  H<>usc  Joint  lii'so- 
iutum  020.  proposing  a  constitutional  anjondnient  prohiliitini;'  tlio  a^siirninout 
of  uuy  public  school  student  to  a  particular  school  "because  of  liis  racis  creed, 
or  eolor.''  Although  you  wrote  to  us  individually,  we  are  seudinj,'  you  this  joint 
reply  be<'auso  our  \ie\vs  are  essentially  similar. 

It  is  not  entirely  clear  from  the  text  just  what  II.J.U.  620  would  proliihit. 
Without  any  reference  to  its  intended  purpose  or  background,  it  apl^enr^  merely 
to  dnjilicate  the  Fourteenth  Amendment  in  prohibiting  <lv  sei^rejiation — f.e., 
the  delilKTute  policy  of  assigning  students  of  different  race<  to  different  schools. 
The  announce^;  purpose  of  II  .7. R.  (520.  however,  seems  to  be  to  prohibit  the 
"busing"  of  riiildren  beyond  their  neighborhood  schools  as  :i  menns  of  dealing 
with  the  problem  of  school  racial  .segregation,  and  we  therefore  re<.pond  to  the 
proposal  as  though  tins  puriwse  were  plain  from  the  text. 

Il.J.K.  020  is,  Jn  our  view,  boili  unnecessary  and  unwise.  Contrary  to  pojmlar 
assuuipti(m,  the  Supreme  Court  has  not  broadly  authorized  the  court*?  to  require 
the  use  of  busing  to  solve  the  problems  of  racial  imbalance.  Where  racial 
Liiibalanee  i.s  dc  facto  rather  than  dc  jure — that  is,  where  neither  laws  nor  delib- 
erate administrative  policy  have  imiwscd  racial  segregation,  but  where  school 
.segri'gati(»n  is  a  re.«>uit  of  re.sitiential  patterns  and  a  neighborhood  school  ai>- 
proach — the  Court  has  not  held  that  any  judicial  remedy  is  required  .<<ince  it 
has  not  held  that  such  segregation  is  illegal.  Compnl.«nry  busing  has  been 
authorized  by  th^'  Court  only  in  those  cases  where  it  has  found  a  past  or 
present  policy  of  intentionally  .separating  the  races  in  .sehool.  Even  in  sndi  cases 
of  deliberate*  segregation,  moreover,  the  Court  has  held  that  busing  is  not  always 
an  appropriate  remedy.  Vnder  the  Court's  decision  in  iiivann  v.  Charlotir-. 
Meckt^nhurf/  lUl.  of  LVf/c.  402  f.S  1  a?>Tl).  busing  may  be  required  ns  a 
means  of  correcting  the  consequences  of  unlawful  segregati(m  only  when*  needed 
"to  counteract  the  continuing  effects  of  past  discrimination'',  as  vvhere  such  past 
discrimination  has  caused  "discriminatory  location  of  school  .sites  or  distortion 
of  .school  si>:e  in  order  to  achieve  or  maintain  an  artificial  racial  separation." 
Beyond  this,  the  Court  stated  that,  even  where  busing  may  be  necess:jry  to 
correct  the  continuing  effects  of  past  discrimination,  it  shoulJl  not  be  emplored 
"when  the  time  or  distance  of  travel  is  so  great  as  to  risk  either  the  health  of  the 
children  or  significantly  impinge  upon  the  educational  process." 

It  i^  difficult  to  believe  that  anyone  who  believed  in  the  principles  of  the 
Fourteenth  Amendment  would  wish  to  prevent  the  federal  courts  from  requiring 
busing  in  the  narrow  circum.<?tances  ir.  which  that  measure  has  been  authorized 
by  the  Supreme  Court.  If  busing  cannot  be  required  where  it  is  nrrcitsarf/  to 
correct  continrJng  segre-^ation  which  results  from  deliberate  past  iwlicios  to 
segregate  the  nices  (and  where  it  cau.ses  harm  neither  to  the  children  nor  the 
educational  process)  the  Fourteenth  Amendment  will,  in  effect,  be  nullified  in 
such  eases  and  the  Hroxm  decision  rendered  meaningless.  Deliberate  past  poli- 
cies of  racial  discrimination  would  continue  to  victimize  children  into  the 
indefinite  future. 

What  has  been  said  of  the  Supreme  Court's  decision  in  the  Swann  case  makes 
it  plain,  then,  that  the  Court  has  not  sought  to  impose  a  Procrustean  rule  on 
school  districts  where  racial  segregation  has  been  practiced  in  the  past.  Irdeed. 
the  Court  has  n^peatedly  recognizedd  in  Ihe  School  cases  that  there  is  a  range  of 
practical  problems,  that  their  dimensions  vary  from  case  to  case,  and  that  the 
measures  to  l)c  adopted  in  respon.«e  must  similarly  vary  from  place  to  place 
and  from  time  to  time. 

By  the  same  token,  no  Procrustean  rule  should  be  imposed  upon  the  courts, 
inhibiting  them  in  their  perfonna.ice  of  their  constitutional  role.  Nothing  is  more 
central  to  Jie  judicial  function  than  the  exercise  of  equitable  powers  to  fashion 
appropriate  and  flexible  relief  for  the  correction  of  legal  wnmg.s.  To  impose  upon 
the  courts  a  lixed  re(i«irement  as  to  the  means  which  they  should  adopt,  or 
refrain  from  adopting,  in  providing  relief  for  the  victims  of  segregation  would 
establish  for  that  class  of  cases  a  principle  nowhere  else  adopted.  If  anything, 
those  eases  call  peculiarly  for  the  exercise  of  a  wise  and  unhampered  judicial 
discretion. 
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Finally,  we  would  stress  our  conviction  that  the  device  of  con<?titutional 
amendinent  should  rarely  bo  employed  for  purposes  other  than  the  ofTertuation 
Of  significant  chanpjes  in  the  structure  of  government.  CiTtainly.  that  process 
onjrht  not  he  invoked  as  a  u.-ins  of  influencing  or  altering  the  approach  taken  bv 
the  .lUUiciary  m  devising  appi,ipriate  decrees  in  School  ca.ses.  a  matter  which 
goes  solely  to  the  manner  in  which  the  judiciary  is  administering  the  judieial 
tfisk  w  hich  IS  its  constitutional  responsibility. 
Sincerely  yours, 

Ralph  S.  Spmtzku, 
Pall  Bendek. 

Professors  of  Laic. 

riiainnan  Clllek.  Our  first  witness  this  moniinsr  is  tlip  distin- 
gaishcd  Member  of  Congress  from  Texus,  Mr.  Earle  Cabell. 
Mr.  Cabell. 


STATEMENT  OF  HON.  EARLE  CABELL,  A  U.S.  KEPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  TEXAS 

Mr.  Cahell.  Good  moming,  Mr.  Chairman. 

riiaiik  you,  Mr.  Chairman,  and  members  of  the  committee.  T  want  to 
apologize  for  our  communications  hav  ng  broken  down  yesterday,  and 
theretore,  I  did  not  get  over  here,  and  I  do  appi-eciate  the  opportunitv 
of  testifymg  before  you  this  morning. 

I  have  a  short  statement  which  I  would  like  to  read  into  the  record, 
copies  of  which  I  think  have  been  distributed  to  the  committee. 
Appended  to  the  statement  are  two  reproductions,  reprints  of  some 
articles  carried  in  the  Dallas  papers  this  Sunday  last.  With  your  per- 
mission, sir,  I  would  like  for  them  to  be  included  in  the  record  follow- 
m<x  my  testimony., 

u^^J'  members  of  the  committee,  across  the  bottom 

third  of  Sunday's  Dallas  Morning  News,  a  six-column  banner  head- 
'i^^^.  reported:  "Classroom  Battle  Turning  Physical,  Teachers  Say" 
VVhile  It  IS  inaccurate  to  blame  the  18  reported  altercations  since  school 
opened  on  bu.sing  alone,  there  is  no  doubt  the  trnsions  that  exist  in 
my  district  today  at  school  and  at  home  ore  -  result  of  intrusion  of 
our  Federal  courts  into  our  educative  processes. 

This  was  even  carried  to  the  unheard  of  extreme  of  a  decision  by  the 
Dallas  court  to  divest  the  superintendent  and  the  board  of  the  Dallas 
Independent  School  District  of  all  authority  in  the  operation  of  the 
school  system  and  placing  such  authority  in  the  hands  of  a  triethnic 
committee  appomted  by  the  court. 

After  all,  there  is  no  way  to  count  the  attacks  and  the  verbal  threats 
that  go  unreported. 

While  the  hearings  of  this  committee,  Mr.  Chairman,  are  to  be  con- 
lined  to  proposals  for  curbing  the  busing  of  schoolchildren  to  secure 
racial  balance,  an  even  more  important  matter  is  the  question  of 
improving  minority  schools,  updating  facilitie.s  where  they  have  been 
allowed  to  deteriorate,  and  making  certain  that  our  strongest,  our 
nnest,  and  our  best  teachers  are  assigned  to  areas  of  greatest  need. 

Busing  itself  is  an  historic  method  of  transporting  children  to 
school  The  transporting  of  schoolchildren  from  thinly  populated 
suburban  or  rural  areas  is  essential  to  make  available  adequate  facili- 
ties to  these  children.  This  is  not  the  case  in  urban  areas  where  the 
population  density  is  sufficient  to  provide  schools  for  the  individual 
neigliborhoods  convenient  to  them, 
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Today  s  chaos  is  tlie  result  of  adding  the  element  of  force  and  of 
making  its  purpose  to  udiieve  racial  balance,  regardless  of  the  dis- 
tances involved. 

Tlie  robult  has  unk.ishod  a  political  force  so  powerful  that  it  has 
already  unsettled  tlie  experts  m  the  White  House  and  has  brought 
pow'jj  xnl  })'^tibusing  niajt  rities  to  the  fore  in  boUi  Houses  of  Congress. 

Do  not  underestimate  the  power  of  the  neighborhood  school  con- 
cept, its  elfect  upoji  public  opmion,  and  its  ability  to  change  the  minds 
of  politicians  as  a  threat  to  it  develops  in  their  home  districts. 

Anotlior  Dallas  newspaper,  the  Dallas  Times  Herald,  expressed  it 
best  in  a  lead  editorial  Sunday,  pointing  out  that : 

AVhile  this  Nation  eanestly  seeks  equal  eUucatioiial  omxjrtunities  for  blacks 
and  whites  mike,  it  is  not  likely  to  stand  for  schemos  that  dMiraet  from  the 
learning  process  and  even  heighten  thobe  racial  tensions  we  would  all  like  to  be 
done  with. 

(The  reprints  referred  to  follow ;) 

I  From  the  Dallas  Morning  Newii,  Feb.  27. 1972] 
CiASSROOM  Battle  Tubnino  Physical,  Teachkrs  Say 
(By  Leo  Donosky) 

A  lo*^^  of  teachers  always  thought  they  were  figiitin^  battle  against  ignorance, 
but  late-y,  some  say  they  just  feel  they  are  Ushtinf  ^  i;attle. 

In  some  Dallas  schools,  discipline  problems  hav^  ^^^n  ocrious  enough  to  initiate 
military  strategy. 

At  one  junior  high  school  last  year,  a  tea*  aer  repoited,  a  ^'oice  occasionally 
would  come  over  the  public  address  system  •  anouncing  "Operation  Little  Lamb, 
Operat'on  Little  Lamb." 

"That,"  the  teacher  explained,  "was  a  signal  for  jk  U  clear  the  restrooms  and 
halls  and  move  the  kids  down  to  the  first  floor  for  a  sh.ikodown." 

The  J5ehoors  princir*>:  W(  ild  then  have  each  student  empty  his  or  her  pockets. 
All  "weapons"  would  be  confiscated  and  the  |>rincipal  would  paddle  the  student*; 
who  had  brought  them. 

Bu-  several  teachers,  who  asked  not  to  ;je  identified,  said  they  are  now  ready 
to  mount  a  campaign  of  their  own. 

"Conditions  have  gotten  so  much  worse,  teachers  have  become  more  militant. 
Things  have  got  to  change  even  if  i  takes  a  strike,"  one  said. 

Since  the  opening  of  school  this  year,  18  incidents  have  been  reported  of  stu- 
dents physically  attacking  teachers. 

While  most  such  itiacks  take  place  in  inner  city  schools,  a  teacher  at  a 
junior  h.gli  school  where  four  attacks  J'^vft  taken  place  thio  year  said  the  increase 
is  not  ju  ,t  a  result  of  faculty  desegr-  '>ai;'>n.  Attacks  1  :.ve  taken  place  against 
blaoPs  as  \;ell  «^  white  teachers,  he  said. 

"Of  course,  it  doesn't  help  that  the  youngest,  most  inexperienced  teachers  were 
tran.-^ferred  into  the  most  difficult  situations/*  he  c;aid. 

Dealing  with  problems  and  frustrations  physically  is  more  a  socio-ecv  .omic 
factor  than  a  rnoial  one,  another  said. 

Teacher  morale  is  a  little  better,  though,  in  schools  with  students  from  middle 
and  upper-middle  class  !)aekgrounds. 

"There's  an  atmosphere  of  intimidation,"  said  a  woman  teaching  at  a  predomi- 
nantly white  junior  high  school. 

Because  of  ucent  court  ruling  expending  student  rights,  "1*11  tell  a  student 
to  stop  something  and  he'll  say  Atmich  me  and  IMl  sue  you.'  And  he  can,"  she  said. 

Teachers-  ^aid  thoy  saw  the  breakdown  in  authority  in  schools  moving  across 
the  nation  like  a  thunderstorm. 

School  Snpt.  Nolan  Kstvs  said.  "We  saw  it  start  several  years  ago  on  the  West 
and  East  Coast,  move  into  the  Midwest  and  head  South." 

Anne  Schuessler.  a  teacher  at  Skyline  Center,  said  she  is  glad  student  rights 
have  bven  upheld  by  the  courts.  'It^s  time  we  started  treating  th'^m  like  people. 
Some  teachers  have  eqwwU  i  respen  with  making  students  scared  to  eath.'* 


70 


"For  so  long  we  had  to  <n» force  ridiculous  rules  like  dress  eodos."  said  aiKjtlier 
teacher.  But  now  there  ha^  been  an  "overreaction"  among  stud(»uts  with  their 
new  rights.  "They  are  pushing  to  .see  how  far  thev  can  go." 

"i'ou  couldn't  count  all  the  verbal  and  physical  threats  that  go  unreported/' 
he  said. 

Some  teacher.<  say  they  shy  away  from  reporting  too  many  problem^  for  fear 
of  looking  bad  at  ''teacher  evaluation  time." 

Jewell  Howard,  pre.sideut  of  the  6,500-member  Cla.«?srooni  Teachers  of  Patlaa 
(OTD).  said,  "This  is  going  to  be  the  big  issue  this  year.  We're  not  going  to  alhjw 
teachers  to  be  afraid  in  the  schools  or  feel  like  it's  their  fault." 

«ome  teaeliens  say  they  feel  forgotten  in  the  hue  and  cry  of  parents  for  tighter 
di.seipline  in  the  fcJchools. 

"Most  of  the  problems  happen  outride  the  classroom.  When  you're  acting  like 
a  pcjlioeman.  doing  hall  patrol  and  lunchroom  duty,  kids  react  to  you  like  a  police-, 
man."  said  one  teacher. 

"I  wasn't  trained  for  that  and  don't  want  to  do  it.  But  we're  the  ones  who 
have  to  enforce  the  rules,"  he  said. 

School  district  policy  warns  teachers  against  making  "inUial"  contact  with  a 
student  or  an  outsider  causing  a  disruption,  to  keep  physical  injuries  to  teachers 
to  a  minimum  and  prevent  lawsuib*. 

Herb  Cooke,  director  of  CTl),  .*;aid  the  association  i.s  mount i,  c  ?;impaign 
to  inform  teachers  of  their  rights.  Most,  he  said,  don't  know  it  is  uv  (o  them  to 
press  charges  against  a  student  who  assaults  a  teacho'*. 

CTD.  he  said,  is  going  to  help  teachers  pre,«^criminal  charges  tl.  ;t  stick  and 
'*do  everything  we  can  to  get  students  convicted." 

Cooke  said  CTJD's  attorney  has  also  advi.sed  pre.ssing  civic  damage  suits 
against  parents  in  hopes  they  will  *^nke  greucer  responsibility  for  their  children's 
actions. 

•  Our  teachers  have  been  going  the  third  mile,  not  just  the  second,"  Estes  said. 
"But  they  need  our  help  and  .support." 

Dr.  Estes  said  newly  issued  directives  to  principals  instruct  them  to  r'^move 
perpetual  roublemakers  from  the  sc)\>oIs." 

Esto.s  said  the  school  district  lias  alternate  programs  for  student.s  such  as 
in.struction  in  the  home. 

He  said  the  cost  woul<3l  be  "prohibitive"  to  free  teachers  altogether  from  non- 
teaching  duties  such  as  hall  patrols. 

Estos  Raid  he  wants  more  administrullve  and  management  personnel  in  the 
schools  to  free  principals  and  coun.selors  from  paper  work. 

One  young  teacher  said.  "It's  going  to  take  changing  the  entire  school  at- 
mosj-here.  School  has  got  ^o  be  a  place  where  learning  is  exciting. 

"That's  going  to  take  a  lot  of  money  and  time,"  he  sa*d. 

"T  guess  I'm  ju.st  crazy  enough  to  wait  around  ior  it  to  change."  he  .«;aid. 
'It  has  to." 


f  Prom  the  Dallas  Times  Herald,  Fob.  27, 1972] 
BXJSINO  R.  "OLT 

Who  would  have  thought  it? 

Only  a  year  ago,  most  Northern  congressmen  and  sej^tors  app<  Jired  dead- 
set  against  affording  the  South  any  relief  from  the  angni.sh  of  racial-balance 
busing. 

Now  the  Senate  has  voted,  43--10,  to  take  away  from  the  federal  courts  the 
I^ower  they've  used— and  abu.sed — to  order  busing. 

Sens.  Man.^field  and  Scott,  the  Democratic  and  Republican  floor  leaders,  respec- 
tively, aad  hoped  that  by  offering  meaningless  ant ib using  legislation  they  could 
take  steait  out  of  the  drive  for  a  constitutional  amendment  to  outlaw  i)upil  as- 
signment on  the  bas's  of  race.  It  wasn't  a  bad  strategem.  The  Senate  last  Thurs- 
day went  alonn:  with  Mansfield  and  Scott,  voting  useless  and  futile  strictures 
against  busing  that  too  seriously  inconveniences  children. 

But  tlie  leadership  may  have  undere.stimated  the  nationwide  abhorrence  that 
busing  these  days  calls  forth.  For  the  very  next  day,  the  senators  tacked  onto 
a  higher  cducatJ^n  bill  Michigan  Sen.  Robert  Griffin's  amendment  to  halt  busing 
orders  altogether. 

AU  we  can  say  is,  Hallelujah ! 

Here  is  the  rationale  for  Giiffln's  amendment:  The  Constitution  gives  Con- 
gress the  power  to  regtilate  the  jurisdiclion  of  the  federal  courts.  What  Griffin 
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pr(>iK».ses.  tlien,  is  all  very  open  and  above-board — to  strip  federal  judges,  at  what- 
ever level,  of  tlieir  power  to  mandate  desegregation  plans  based  on  busing.  This 
is  the  action  for  which  both  of  Texas'  senators,  Lloyd  Bensten  and  John  Tower, 
ha<i  called  in  no  unmistakable  terms.  After  all,  it  is  the  federal  judiciary  which 
is  iiio^t  resi)onsible  for  tJie  present  busing  crisis. 

The  legislation  goes  ultimately  to  the  Hou.se  of  Representatives,  whore  in  our 
opinion,  it  will  receive  even  a  warmer  welcome  than  in  the  Senate.  For  in  th* 
lower  chamber,  with  its  close  ties  to  grates-roots  America,  one  discerns  massive 
sentiment  against  these  ukases  prescribing  massive  busing.  Thus  we  WduUl  predict 
•\at  the  Griliin  amendment  will  ultimately  find  its  way  into  the  statute  hooks. 

A  word  of  caution ;  As  John  Tower  points  out,  an  amendmi'ut  to  the  T '.S,  Con- 
stitution is  '^the  only  approach  that  is  100  per  cent  certain"  to  do  away  with  bus- 
ing. For  such  an  amendment  would  be  absolutely  immune  from  being  overturned 
in  court.  Hearings  on  the  question  open  Wednesday  in  the  House  of  Representa- 
tives, and  the  Griffin  legislation  notwithstanding,  we  think  the  amendatory 
process  ought  fully  to  be  pursued. 

Even,  so,  the  Griffin  amendment's  adoption  is  heartening  for  reasons  other 
tlian  the  altogether  salutary  effects  it  should  have.  In  selling  43  United  States 
senators  on  his  proposal,  Sen.  Griffin  has  demonstrated  plainly  as  day  that  the 
Aineri<-an  people  are  weary  of  social  engineering  schemes  devi^l  by  nonek»cted 
judges;  that  while  this  nation  earnestly  seeks  equal  educational  opportunities 
for  blacks  and  white  alike,  it  is  not  likely  to  stand  for  schemes  that  d^^tract 
from  the  learning  process  and  even  heighten  those  racial  tensions  we  wouid  all 
like  to  be  done  with.  This  much  the  Senate  has  shown.  And  it  is  with  the  utmost 
relief  that  we  note  it. 

Mr.  Cabell.  Gentlemen,  that  concludes  my  statement.  I  will  be 
hai.py  to  submit  to  any  questions  that  the  Chair  might  wish  to  ask. 
Cliairman  Celler.  Mr.  Brooks. 

Mr..  BnooKS.  Mr.  Chairman,  I  would  like  to  say  that  wc  arc  plciisod 
to  have  you  here.  Mr.  Cabell.  Your  statement  is  a  helpful  one  and  is 
a  \\  \.onable  interpretation  of  the  problems  as  you  sec  them  in  Dallas, 
aiuL  indeed,  problems  we  hove  all  over  the  country. 

Wc  appreciate  your  being  here  and  contributuig  to  the  hearing. 

Mr.  Cabell.  Thank  you. 

Chairman  Celleh.  We  are  grateful  to  you.  Thank  you  very  much. 


Hon.  Joe  D.  Waggonner,  Jr. 

STATEMi:NT  OF  HON.  JOE  D.  WAGGONNER,  JR.,  A  U.S.  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  LOUISIANA 

Mr.  Wagoonner.  Thank  you,  gentlemen.  I  do  not  have  a  lengthy 
statement  this  morning.  I  do  not,  as  others  have  done  during  the 
coui'se  of  these  hearings,  speak  specifically  to  one  particular  area  of  our 
United  States.  I  speak  generally  about  the  problem  overall. 

I  do  90  because  I  think,  Mr.  Chairman,  that  through  the  years  our 
problem  in  part  has  come  about  because  we  have  looked  at  it  as  one 
\vhicli  aflfected  only  certain  scriions  of  tlie  country  or  maybe  just 
one  section  of  th(i  country,  and  for  that  reason,  among  otliers,  tlic 
magnitude  of  this  problem  has  grown  and  grown  to  the  point  that  it 
lias  now  become  a  concern  of  not  just  a  few  but  a  concern  of  a  good 
many  people  around  the  country. 

And  I  say  to  you  in  all  candor  this  morning  it  is  going  to,  unless 
something  is  done  in  time,  become  an  even  greater  problem  involving 
th(^  entire  country;  it  will  gain  the  interc^jt  of  those  who  have  been 
heretofore,  sitting  back  with  a  rather  ir different  attitirle,  and  will, 
unless  something  is  done,  destroy  public  education  as  far  as  quality 
education  is  concerned  in  this  country. 


The  next  witness 
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I  ^velconle  vci'V  inucli  tliis  opportunity  to  sot  fortli  some  thoughts 
of  iiiino  on  tlii?*  siibjoct  whicli  I  pc:-sonally  foel  stroiiirly  about  and 
whicli.  I  foel.  is  the  No.  1  issue  faoin<r  ouV  countiy  today,  witli  the 
exception,  perhaps,  of  our  economic  problems. 

It  is  an  issue  in  which  nortlierner  and  southerner,  and  easterner 
and  westerner  alike,  are  all  vitally  eoncerned:  and  riglitly  so..  Con- 
cerned. T  tliink.  because  forced  busing  is  contrary  to  tlie  American 
v.'ay  of  life  and  also  l>ecause  it  is  in  violation  of  the  Constitution  and 
coiiti-avcnes  tlie  laws  of  our  land.  It  is,  I  am  afraid,  an  example  of 
Fodei'al  tyranny  at  its  worst. 

I  am.  therefore,  liere  today  to  plead  the  cause  of  individual  free- 
dom and  the  preservation  at  the  American  way  of  life  which,  like 
so  many  Americans*  T  hold  dear. 

I  am  also  hei'e  on  behalf  of  our  schools:  to  restore  and  preserve 
quality  public  education  in  our  country,  a  field  in  which  I  have  main- 
tained an  abiding  interest  throu^rhout  the  years. 

All  of  the  successes  and  all  of  the  failures  of  our  great  country  can 
be  traced  to  the  successes  or  failures  of  these  three  institutions:  the 
home,  the  school,  and  the  church. 

The  neighborhood  school  like  the  neighborhood  church  is  as  integral 
a  part  of  America  as  tlie  home  and  the  family.  At  the  center  is  the 
family  unit  and  the  home,  the  neighborhood  being  an  extension  of 
them.  It  has  be^n  this  concept  and  practical  role  of  the  family  unit  in 
our  society  that  lias  given  this  Nation  its  moral  strength  to  cope  with 
its  problems  and  to  overcome  adversity.  It  must  be  retained  at  all 
costs. 

Likewise,  there  is  a  need  to  preserve  our  neighborhood  school  system. 
It  is  only  through  the  personalized  atmosphere,  the  parent  and  teach- 
er cooperation  and  participation,  and  the  local  government  super- 
vision prevalent  in  the  neighborhoovl  public  school,  can  ^.n  educational 
environment  conducive  to  quality  education  be  maintained. 

Xevei-theless,  the  American  concept  of  community  schools  has  all 
but  been  destroyed  by  18  years  of  Federal  court  decisions. 

Xor  have  the  Federal  courts  provided  an  answer  to  the  question  of 
race  as  it  relates  to  education.  Rather,  the  judicial  usurpation  of  the 
lawmaking  authority  of  the  Congress  we  have  been  witnessing  has 
only  exacerbr.ted  racial  strife  in  this  country.  Furthermore,  the  quality 
of  education  has  not  been  improved;  it  has,  in  fact,  been  impaired, 
and  T  challenge  anyone  to  prove  otherwise. 

Much  of  the  reasoning  iriven  for  the  judicial  mandates  on  this 
question  has  been  for  the  purpose  of  guaranteeing  equality  of  educa- 
tion to  all  students.  Mr.  Cliairnian.  I  am  not  an  attorney,  biit  nowhere 
ean  I  find  where  the  Constitution  sa}*s  anything  about' providiiiff  for 
"equal  education."  I  think  if  anything,  these  actions  by  the  courts 
have  shown  us  the  e\il  inherent  in  court  usurpation  of  legislative  au- 
thority— the  effect  of  appointed  officials  seizing  power  from  elected 
representatives  of  tbe  people. 

r  am  not  here  to  argue  what  is  tlie  best  method  to  choose  in  clarifving 
this  matter.  But  clarify  we  must.  For  my  own  part,  I  do  not  think 
the  intention  of  Con^Toss could  be  made  any  clearer. 

You  yourself,  Mr.  Chairman,  during  the  debate  of  the  f  *ivil  Rights 
Act  of  1004,  said  tliat  nil  the  Congress  was  doing  was  outlawing  dis- 
crimination. Yet  nine  imelected  and  appointed  members  of  the  Su- 
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preme  Court  and  numerous  other  niembei-s  of  inferior  Federal  courts, 
continue  to  foist  their  social  philosophies  on  the  lives  ol  millions  of 
Americans. 

There  are  a  number  of  approaches  we  could  take.  It  has  been  sug- 
gested — and  there  are  legislative  proposals  to  this  ert'eci.— that  we 
limit  the  jurisdiction  of  the  Federal  courts  in  areas  of  school  deseg- 
regation, and  I  think  that  this  is  a  good  idea. 

It  has  also  been  suggested  that  we  continue  to  enact  legislation 
prohibiting  the  expenditure  of  Federal  funds  for  the  purposes  of  bus- 
mg  to  achieve  a  racial  balance,  and  I  agree.  Yet,  as  we  kijow,  this  lat- 
ter approach  has  not  been  heeded  by,  nor  has  it  restrained,  the  courts. 

The  major  and  most  recent  eflort  has  been  Tor  a  constitutional  amend- 
ment. I  don't  know  if  this  is  the  best  approach  or  not.  In  my  pei*sonal 
opinion,  this  would  serve  to  clarify  the  issue  once  and  for  all.  I  am  one 
who  believes  in  the  written  word  of  the  Constitution;  I  do  not  think 
that  great  document  should  be  changed  on  a  whim. 

But  that  saine  Constitution  provides  for  amendment  when  the  need 
does  in  fact  arise.  And  I  think  the  need  has  arisen  today,  and  millions 
of  voices  are  raised  in  support  of  this  effort. 

Besides,  what  other  recourse  is  left  to  us?  The  Congress  of  the 
United  Stj)<^es,  elected  by  the  people,  has  legislated  to  prohibit  forced 
busing.  Title  42  of  the  United  States  Code,  which  has  been  the  law  of 
the  lar  d  since  1964,  says  that : 

Xo(hi.'i<  herein  shan  empower  any  official  or  court  of  the  United  Statos  to  issue 
any  order  seeking  to  achieve  a  racial  haiance  in  any  school  hy  reiiuirinj?  the  trans- 
portation of  pupils  or  students  from  one  scliool  to  another  or  one  school  district 
to  another  in  order  to  achieve  such  racial  balance,  or  otherwise  onlarjre  the  ex- 
isting power  of  the  court  to  insure  compliance  with  constitutional  standards. 

Ill  addition,  it  reads :  "  'Dese^c^egation'  means  the  assignment  of 
students  to  public  scliools  and  within  such  schools  without  regard  to 
their  race,  col (^r,  religion,  or  national  origin,  but  ^desegregation'  shall 
not  mean  the  assignment  of  students  to  public  schools  in  order  to  over- 
conic  racial  imbalances  *  *  I  don't  see  how  you  can  get  any  clearer 
than  that,  but  the  blind  me  1l  of  the  Court  don't  seem  able  to  under- 
stand it. 

One  need  only  read  the  debate  during  the  consideration  of  tlie  Civil 
Rights  Act  of  10G4  to  ascertain  the  lecfislativo  intent  of  the  Concfre.ss. 

But  the  Court  continues  to  maintain  through  its  decrees  that  only 
racinl  balance  will  .satisfy  the  law  when  applied  to  a  de  jure  institu- 
tion. \ye  are  told  then  that  this  entails  busing  of  students  to  achieve 
a  specific  racial  quota.  Quality  education,  tlie  Couit  bays,  will  tlius 
be.st  be  served  in  the  long  run. 

It  is  time  that  we  act;  our  conscience  dictates  that  we  do  so.  Onr 
laws  have  been  spurned  with  contempt  by  dictatorial  Fedei'al  courts, 
leaving  practically  de.stroyed  in  tlieir  wake  our  public  school  system. 
I^t  us  at  least  think  about  our  cinldren.  of  all  racer  and  eieeds,  who 
are  being  sacrificed  on  an  altar  of  sociological  experimentation  and 
political  expediency. 

Ivet  us  rededieate  ourselves  to  pre«er\ing  our  community  schools, 
giving  our  first  consideration  to  our  children  and  tlieir  education  and 
not  to  .some  bankrupt  fancy  theories  about  race.  Like  good  educators, 
our  fir.st  consideration  slionld  l>e  for  quality  education.  Wc  should  be 
ntteni]  ling  to  improve  it, not  destroy  it. 
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Ix»t  me  tell  you  liow  simple*  tmd  liow  easy  it  is  to  provide  for  quality 
education  in  tliisoountry  for  all  our  people. 

I  will  ho^rin  by  tulki?u'  about  the  value  of  the  institutions  which 
comprise  our  society  and  form  the  backbone  of  it  Education  is  one 
of  those  thre«  institutions.  There  arc  only  two  in/xredients  in 
education.  Mr.  Clinirmaii,  and  those  two  ingredients  are  quite 
understandable. 

The  first  in^^redient  is  a  child  who  wants  to  learn  and  can  learn,  a 
youngster  who  has  a  desire  lo  learn :  and  the  second  ingredient  involves 
a  qualified  teaclier  to  teach  or  to  motivate  that  youngster. 

Having  said  this,  let  me  say  to  you  that  there  are  three  simple 
things  which  can  be  done,  and  if  these  things  are  done  and  done  with 
reason  by  reasounble  men,  we  will  continue  to  have  the  best  education 
system  man  ever  devised  for  the  masses,  and  this  is  the  only  nation 
that  educates  the  masses  of  the  people. 

Fii-st  of  all,  we  are  going  to  have  to  provide  for  neighborhood 
schools,  and  the  courts  are  going  to  have  to  underst^ind  what  wc  mean 
when  we  talk  about  neighborhood  schools.  And  by  "neighborhood 
schools,"  I  mean  bona  fide  neighborhood  school  districts  that  are  not 
gerrymandered,  districts  that  the  lin^  doesn't  go  within  50  feet  of  on 
one  side  and  10  miles  on  the  other  side. 

TJiey  are  going  to  have  to  be  true  neighborhood  schools  that  ser\'e 
neighborhoods,  well  located. 

Mr.  Ch  airman^  admittedly — and  there  is  nothing  wrong  Avith  it,  I 
challenge  anybody  to  prove  othet  wise— if  we  have  tnie  neighborhood 
schools,  some  of  them  micht  conceivably  be  all  white,  but  T  doubt  it. 
Some  might  be  alniost  all  white.  Some'might  be  ahnost  all  black  or 
even  all  black,  and  some  night  be  evenly  balanced,  maylxj  50-50.  with 
regard  to  race. 

But  what  is  wrong  with  that,  if  they  provide  for  the  needs  of  the 
people  that  they  are  established  to  serve,  and  that  is,  tlu»v  provide  qual- 
ity education?  '     ^1  1 

Second,  Mr.  Chairman,  and  this  again  the  courts  are  going  to  have 
tu  understand,  we  are  going  to  have  t^  allow  educators  to  hire  teachers 
on  the  basis  of  qualifications,  and  qualifications  alone.  "Race"  can 
never  be  a  factor  if  you  are  interested  in  providing  for  education  in 
these  United  States. 

Third,  we  are  goins:  to  have  to  allow  people  in  education  to  do  some- 
thmg  that  they  found  helps  in  some  cases,  and  that  is,  provide  for  some 
sort  of  trauung  for  those  who  have  abilities  beyond  others.  We  are 
gomg  to  have  to  allow  them  to  do  bona  fide  ability  grouping. 

When  I  talk  about  doing  bona  fide  ability  grouping.  I  am  not  talk- 
ing nbout  a  new  concept,  because  wc  have  been  doing  ability  grouping 
ever  since  wc  have  had  education.  I  am  talking  about  refining  thif,  con- 
cept. 'Hie  ability  gi-oiiping  we  have  been  domg,  we  hav«  been  doing 
tli**()iurh  the  vears  when  we  assign  youngsters  to  grades  l,  2.  3.  4.  and 
5— tliat  is  nothing  but  an  example  of  ability  grouping.  Somebody  has 
made  the  de  ermination  that  one  youngster  ought  to  be  in  grade  5  an<] 
another  oujrht  to  be  in  grade  4,  and  nobody  has  ever  challenged  that 
untd  now.  Xow  that  race  becomes  a  factor,'  ability  grouping  sc(»ms  to 
be  something  we  should  give  no  consideration  to. 

I  am  not  talking  alwt  locking  a  youngster  into  a  track  and  leaving 
him  there  forever,  as  a  former  District  of  Columbia  plan  did.  T  am  talk- 
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about  providing  for  ability  grouping  of  students:  for  those  who 
Clin  learn  a  little  faster,  allow  tlieiii  to  proceed  and  learn  a  little  faster; 
and  for  those  wlio  don't  learn  quite  as  fast  for  reasons  that  maybe 
we  understand  and  in  some  instances  certainly  we  don't  undoi-stand, 
give  those  youngstci-s  compensatory  education  to  try  to  help  them 
come  up  to  the  avemge  or  to  advance  to  faster  groups. 

And  wherever  those  who  are  assigned  to  faster  tracks  do  not  pro- 
duce, forget  about  them  and  move  them  back  into  the  slower  leaniing 
classes;  and  for  tliose  youngsters  who  dedicate  themselves  and  apply 
themselves  and  do  improve  their  positions,  allow  them  to  move  to  those 
more  advanced  groups. 

Those  three  things,  and  those  three  things  alone,  if  accepted  by  this 
country  as  a  whole,  will  solve  this  pi-oblem.  But  it  is  asinine,  in  my 
personal  opinion,  for  us  as  Membei-s  of  the  Congress  to  sit  here  and 
allow  this  educational  system  to  be  destrovcd  because  we  haven't  got 
the  political  fortitude  to  face  up  to  the  problems  when  we  might  make 
somebody  mad.  But  I  am  interested  in  education,  and  I  l»ave  no  other 
concern.  I  challenge  anybody  to  demonstrate^  that  they  liave  more  of 
an  interest  in  public  education  than  I  do,  and  1  am  here  this  morning 
in  an  effort  to  preserve  public  educsition. 

Do  those  three  things:  Make  sure  that  the  courts  understand  we 
want  neighborhood  schools,  bona  jfide  neighborhoofl  schools,  in  this 
country :  make  sure  that  the  courts  understand  we  want  the  best  teach- 
ers available,  regardless  of  race,  to  teach  our  youngsters:  and  allow 
educators  some  leeway  to  do  the  ability  grouping  1  described — and 
you  will  bo  proud  of  this  educational  system  in  time  to  coma 

Thank  3^ou,  Mr.  Chairman,  for  this  opportunity  this  morning. 

Chairman  Celler.  We  are  ver>^  grateful  to  you,  ^Ir.  Waggonner. 
You  have  always  been  very  helpful  in  your  statements,  and  you  are 
always  welcome  before  this  committee. 

The  Chair  wishes  to  announce  we  have  some  V2  Members  of  Con- 
gress, and  so  I  hope  each  of  you  will  Ix^.  as  brief  as  jwssible  so  that  we 
can  hear  from  all  of  the  Members  this  morning  before  we  go  to  the 
House  floor., Thank  you  very  much. 

Chairman  Ceixer.  Our  next  witness  is  the  distinguished  gentleman 
from  Virginia,  Mr.  David  E.  Satterficld. 

Your  father  was  a  dist /  'lished  member  of  this  committee  for  man  v 
years,  Mr.  Satterfield. 

STATEMENT  OF  HON.  DAVID  E.  SATTEKFIELD  HI,  A  U.S.  REPRE- 
SENTATIVE IN  CONGRESS  FROM  THE  STATE  OF  VIRGINIA 

Mr.  SArrERFTELO.  Thank  vou, Mr.  Chairman. 

^fr.  Chairman  and  memHers  of  the  cx)mmitree,  More  beginning,  I 
have  a  question  to  ask.  and  it  rclate>s  to  your  remarks  just  before,  my 
introduction.  I  received  a  telephone  c4)ll  at  0  o'clock  this  mornmir  from 
a  meml)cr  of  your  staff,  informing  me  that  it  was  your  wish  that  we 
conhne  our  remarks  to  10  minut<>s,  T  would  like  to  Icnow  hefoT'e  l)o<rin- 
ning  whether  or  not  this  is  the  mlo  under  which  I  am  permittx^d  to 
apfKMir. 

Chairman  Celler.  I  said  yesterday  I  hoped  that  the  Members,  tak- 
ing mto  consideration  the  great  many  Members  who  wish  to  tcstifv, 
might  confine  tliems(»lves  to  10  minutes,  but  I  would  not  invoke  cloture. 
I 
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Ml-.  Satterfield.  I  have  a  statement,  Mr.  Chairman,  that  unfortu- 
nately 1  prepared  before  I  was  made  aware  of  this  fact,  and  I  would 
point  out  that  the  scheduling  of  the  number  of  witnesses  we  have  to- 
day, of  course,  was  something  which  the  committee  did,  and  I  would 
hope  that  I  would  not  be  conhned  to  the  brevity  which  would  prohibit 
mc  from  presentmg  my  statement.  If  it  should  be  the  will  of  this  com- 
mittee that  I  come  at  another  time,  when  I  can  be  afforded  full  time  

Chairman  Celler.  Suppose  you  ^o  ahead  and  see  what  happens. 

Mr.  bATTKRFiELD.  All  right,  sir. 

Mr.  Chairman  and  members  of  the  committee,  I  know  of  no  issue  of 
deeper  concern  to  our  citizens  than  court-oidcrcd  busing  of  school 
pupils  to  alter  the  racial  mixture  in  public  schools.  1  wish  to  take  this 
opportunity  to  congratulate  this  subcommittee  for  its  de  vision  to  con- 
duct public  hearings  upon  a  host  of  proposals  before  it  which  would 
attempt    deal  with  this  issue. 

I  wish  to  express  also  my  personal  appreciation  for  tliis  opportunity 
to  appear  before  you  to  express  my  views  as  as  those  of  my  con- 
stitutents  m  the  city  of  Richmond,  Va.,  and  the  two  adjacent  counties 
of  Kenrico  and  Chesterfield,  who  arc  so  vitally  aliected. 

The  depth  of  cxmcern  among  my  constituents  was  forcefully  demon- 
strated on  February  17.  Despite  a  heavy  snowstorm,  a  motorcade  of 
3,261  vehicles  journeyed  from  Richmond  to  the  District  of  Columbia  to 
demonstrate  objection  to  forced  busing  and  to  consolidation  of  school 
districts  to  lacilitate  forced  busing. 

^  An  additional  2,000  vehicles  were  turned  back  at  the  point  of  origin 
m  order  to  reduce  the  impact  of  this  demonstmtion  on  the  usual  hea\y 
afternoon  traffic  on  highways  leading  south  from  Washington. 

The  peaceful,  lawful  nature  of  their  protest  and  the  demeanor  of  120 
Citizens,  who  called  upon  more  than  300  offices  of  Mcmlwrs  of  the  House 
that  (lay,  demonstrates  more  eloquently  than  words  that  these  were 
serious  individuals  typical  of  middle-class  America. 

I  ".vant  to  make  it  clear  tli  .t  I  do  not  appear  here  todav  to  argue  the 
question  of  integration  in  the  public  schools  of  Riclimoiid  or  anv 
other  place.  I  appear  as  a  spokesman  for  the  people  in  my  district 
and  as  a  legislator  who  has  become  deeplv  concerned  about  forced 
busing  of  pupils  to  correct  racial  imbalance  in  public  schools 

I  nni  concerned  by  what  I  have  seen  it  do  to  n)v  city  of  Richmond, 
va.,  and  by  what  I  fear  it  may  do  fo  niy  entire  district,  mv  State,  and 
my^ation. 

I  am  concerned  ahout  the  present  and  future  quality  of  public 
education  and  the  adverse  effect  of  forced  busing  upon  e.xccllcncc  in 
education.  I  have  grown  concerned  also  about  the  possible  effect  of 
bnsmg  decisions  upon  the  futi  re  of  this  Xation  and  its  system  of 
go\ernincnt. 

Our  federal  system  of  go\-cmmcnt  is  a  frqod  one,  capable  of  per- 
fection in  its  opemtion.  It  is  m  ,  view  that  the  failure  to  realize  its 
full  potential  has  been  due  to  the  frailties  of  man  and  not  imperfections 
in  the  system  itself.  However,  »  will  never  arliicve  that  potential 
jf  we  abandoM  tlie  basic  premise  inherent  in  the  freedoms  secnred  to 
us  nil  in  our  Constitution,  that  to  the  fullest  extent  possible,  man 
should  control  his  own  dest  iny  and  that  of  his  minor  childi-en. 

In  a  sense,  it  is  regrettable  that  the  offending  jndinnl  edicts  have 
booonie  obscured  by  the  use  cf  the  term  "busing  and  that  as  a  result 
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the  real  points  at  issue  have  been  obfuscated.  The  busing  of  which 
I  speak  and  about  which  I  con?plain  is  the  busing  of  pupils  by  force, 
pursuant  to  judicial  order,  for  the  purpose  of  effecting  an  artificial 
racial  balance  of  students  in  public  schools. 

I  have  heard  it  said,  primarily  in  an  effort  to  mitigate  the  gravity 
of  the  forced  busing  issue,  tliat  busing  is  historic  in  America  and  that 
through  the  years  thousands  of  students  have  ridden  buses  to  and 
from  school.  But  there  is  a  serious  difference  betAcen  that  kind  of 
busing  and  the  forced  busing  of  which  I  speak.  I'fet  difference  can 
be  described  in  one  word — compulsion. 

Thfi  kind  of  businir  to  »vhich  these  individrals  refer  emerged  with 
the  development  of  the  motor  vehicle  and  was  employed  to  replace  the 
long  walk  or  horseback  ride  to  the  nearest  school.  It  developed  as  a 
matter  of  convenience  to  assist  pupils  in  theii  efforts  to  attend  the 
nearest  school  It  wa.s  volmitary. 

Court  ordered  busing  plans,  on  the  other  liand.  transfer  students  by 
bus,  not  as  a  matter  of  convenience,  but  n^erely  .o  acliieve  some  arbi- 
trarily established  level  of  racial  mix  anong  pupils.  The  court  thus 
replaces  the  parent  in  determining  what  school  his  child  shall  attend 
and  how.  It  thus  seizes  all  control  over  a  child's  education  and  denies 
to  the  parent  the  ri<rht  and  opportunity  to  influence  an  important 
aspect  of  his  child's  education. 

I  realize  that  there  have  been  instances  in  the  past  where  a  black 
chHd  was  bused  past  his  nearest  school  to  attend  a  black  school,  or  a 
white  cliild  bused  past  h  is  neighborhood  school  to  attend  a  white  school 
That  was  wrong. 

It  is  just  as  wrong  today  to  bus  a  black  or  a  white  child  past  his 
neighborhood  school  in  order  that  he  will  become  a  part  of  an  aitificial 
racial  balance  in  a  school  miles  away. 

I  am  not  unmindfnl  of  the  fact  that  some  sociologists  and  psychia- 
trists have  suggested  that  proper  public  education  demands  a  certain 
degree  of  j-jicial  mix  and  that  parents  lack  the  nbilit}^  experience  and 
knowledge  to  determine  what  is  best  for  their  own  children,  and 
that  tliese  suggestions  have  heen  used  to  defend  forced  busing. 

I  would  ol)serve,  lowever,  that  neither  snsrgestion  lias  escaped  sei  i- 
ous  challenge  and  that  arguments  supporting  tlie  ])rinciple  of  free 
choicxj  must  of  necessity  transcx^Jid  both  m  impoi-tance. 

I  .am  acutely  awaiC  of  the  fact  that  some  individuals  who  express 
the  view  that  forced  busing  is  necessary,  do  so  with  the  mistaken  idea 
that  areas  now  under  busing  ordei-s  have  made  no  effort  to  integrate 
their  schools  or  that  they  have  deliberately  resorted  to  subterfuge 
to  prevent  inteirration. 

Tliat  is  not  the  case  in  my  district.  Even  if  it  were,  it  seems  to  me 
there  ai-e  othei-  solutions,  not  nearly  so  harsh,  which  can  at  the  same 
time  contribute  to  qtialitv  education.  We  may  have  heen  slow  to  react 
to  the  Ihrnrv  decision,  but  we  did  take  steps  to  conform  to  what  it  said. 

1)1  lOOfi,  the  school  system  in  the  inctependent  city  of  liirhniond 
inaULnir.ited  a  freedom  of  choice  system  for  enrolling  ptipils  in  our 
publu  schools. 

This  plan  was  devoid  of  any  possibility  of  gerp-nandering  a  school 
•area,  since  it  employed  no  geographic  zones  at  all.  It  permitted  par- 
ents to  send  their  children  to  any  Si?hool  of  their  choice  within  the 
corporate  botiiuhiries  of  the  city  of  Richmond.  It  conformed  to  the 
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1961)  c  ouii:  definition  of  a  unit^ar}*  school  system  as  hemp  one  within 
Avhich  no  person  is  effectively  excluded  from  any  school  because  of 
lacc. 

Tlint  it  was  achieving  integration  in  the  public  schools  of  Rich- 
mond is  evident.  Consider,  if  you  ^\'ill,  the  fact  that  in  1061,  prior  to 
implementation  of  this  freedom  of  choice  plan,  only  1.8  percent  of 
34.050  pupils  attended  integrated  schools.  In  the  1067-68  school  year, 
the  second  under  tliis  freedom  of  choice  plan,  that  fiirure  had  risen 
to  44.0  percent,  and  in  the  1960-70  scliool  year  to  50.2  percent.  In 
1060-70,  every  wliite  student  in  the  city  of  Richmond  attended  an 
inteirrated  school. 

The  subsequent  decision  of  the  Federal  court  at  Richmond  ordering- 
forced  busing  of  pupils  to  achieve  an  arbitrary  racial  mixture  of 
students  in  the  Richmond  Public  Schools  and  its  further  order  ;e- 
quiring  the  reassi<nmient  rf  teachers  to  achieve  a  racial  mixture  in 
each  schools  faculty  ns  well,  produced  a  profound  and  undesirable 
effect  upon  the  Rich.mond  school  systx^m  and  the  quality  of  educa- 
tion provided  by  that  system. 

I  realize  that  this  is  neither  the  time  nor  the  place  to  discuss  in  de- 
tail the  numerous  incidents  which  support,  this  conclusion  or  t^  discuss 
thosei  resulting  problems  peculiar  to  Richmond.  I  feel  I  woidd  be  re- 
miss, liowever,  if  I  did  not  invite  the  attention  of  this  subcommittee 
to  some  of  those  problems  wliich  I  believe  are  inherent  in  every  case 
where  forced  busing  is  ordered  and  which  I  believe  diminishes  the 
quality  of  education. 

Perhaps  the  greatest  long-rpnge  damage  results  from  transferring 
teachers  from  the  school  at  which  they  taught  prior  to  a  busing  order, 
for  the  sole  purpose  of  achi  -^'ing  an  arbitrary  racial  mixture  of  t<»ach- 
ers  at  each  school.  Some  of  these  teachen  were  uprooted  after  years  of 
tenure  in  one  school. 

An  imniediate  result  in  Richmond  w-as  a  termination  by  many  teach- 
ers of  their  voluntary  after-h  >urs  work  with  students  in  various  extra- 
curricular activities.  Furthennore.  many  teac?hers,  upon  the  expiration 
of  existing  contracts,  feel  compelled  to  le^ive  the  school  system 
involved. 

Some  teachers  seek  employment  elsewhere.  Othc  rs  who  have  reached 
the  age  for  retirement  but  who  continued  to  teach  out  of  pure  love  for 
their  profession,  have  elected  ti-  retire.  This  exodus,  which  inclvdos  In 
its  ranks  many  of  our  most  experieneexl  and  enective  teachers,  seii- 
ously  damages  the  school  sj^stems  in  which  they  had  worked.  / 

T  doubt  any  educator  will  challenire  the  value  of  participation  in 
extracurricular  activities  ro  the  quality  of  a  pupiPs  .education.  Yet 
forced  busing  has  seriously  interfeivd  with  the  opportunity  to  engage 
in  these  activities  after  school.  For  many,  the  time  formerly  employed 
in  these  pursuits  is  now  improductively  co  isumexl  riding  a  bus. 

For  those  fortamate  enough  to  co  itinue  their  extraciuTicular  activi- 
ties, tbe  exp(  rience  is  less  rewardmg  because  of  the  reduced  number  of 
participants  rnd  the  diminished  availability  of  t<*achers  who  possess 
tho  crreatest.  interest  in  Oiest*  activities. 

T!ie  debilit^iting  effect  of  forced  busing  on  extra  Mirricular  activities 
is  pe  ^icularly  true  of  after-school  athletic  programs.  It  is  regrettable 
that  participation  in  sports,  so  essential  to  the  physical  and  mental 
healtli  of  our  yoimg  citizens,  is  thus  curt  tiled. 
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But  that  is  only  part  of  the  ston\  In  the  Richmond  system,  for 
example,  which  lias  been  remarkably  free  of  violence  in  the  pa&c,  there 
occurred,  following  the  inauguration  of  forced  busing,  an  alarming 
increase  in  the  incidence  of  violence,  disruption,  and  criminal  acts  in 
its  public  schools  and  against  the  pei-sons  of  pupils  and  teachers. 

This  regrettable  fact  forced  the  city  to  engage,  for  the  first  time 
ever,  a  school  security  force  armed  with  tihe  power  of  arrest  to  help 
maintiiin  order  and  to  protect  laAV-abiding  students  and  toachei'S.  It 
also  forced  the  terminatio  of  nighttime  school  sports  events. 

One  tragic  result  of  forced  busing  has  been  the  destruction  of  the  role 
of  till  neighborhood  public  school  in  its  community.  As  a  direct  result 
of  forced  bnsiv.g: 

— Parentiil  contact  with  and  influence  in  schools  att<»iided  by  their 
childi*en  have  been  lost. 

— Parental  conferences  with  teachers,  so  essential  to  proper  child- 
hood guidance,  have  been  inconvenienced,  if  not  lost  altogether. 

— Children,  especially  those  in  kindergarten  and  lower  elementary 
grades,  hare  lost  an  important  sense  of  security  and  identity  provided 
by  neighb\yrhood  schools. 

—Parents  are  severely  handicapped  in  their  ability  to  bring  a  sick 
child  home;  and 

— Children  are  subjected  to  additional  risks;  for  example,  in  Rich- 
mond alone,  schoolbuses  were  involved  in  a  total  of  153  accidents  be- 
tween September  I,  I97I,  and  February  24, 1072. 

Last,  but  by  no  means  least,  is  the  question  of  educational  opportu- 
nity. All  of  us  have  heard  at  one  time  or  another  the  statement  that 
hi  order  for  a  black  child  to  receive  a  quality  education  he  must  at- 
tend a  school  in  which  white  children  are  ^iurolled.  That  is  a  racist 
stitenient  which  makes  no  more  sense  than  another  racist  statement 
which  we  have  also  heard,  that  a  white  child  cannot  receive  a  quality 
education  in  a  school  also  attended  by  black  stude^^ts. 

Both  stjitcments  are  erroneous,  but  they  do  serve  to  iocus  upon  a 
critical  question  relative  to  the  effects  of  forced  busing. 

Xo  doubt  there  are  instances  where  one  might  conclude  that  a  bused 
pupil  will  achieve  a  better  educatiop  in  the  school  to  which  he  is  bused 
than  he  received  preWously.  But  what  about  tlu.t  Miild  who  will  receive 
an  inferior  educatior  as  a  result  of  being  busea?  A  classic  example, 
which  can  I  documented,  but  which  is  by  no  means  exclusive,  has 
occurred  in  Richmond. 

The  Richmond  School  Board  was  a  pioneer  in  the  concept  of  pro- 
viding accelerated  courses  in  math,  chemistry,  and  physics  through 
which  exceptionally  talented  students  would  be  afforded  an  opportu- 
nity to  expand  their  knowledge  at  a  nio^e  rapid  rate  than  was*  possi- 
ble in  tlie  standard  cumcuhtm.  Pilot  courses  were  commenced  in  one 
high  school  and  gradually  extended  to  others  when  and  where  a  need 
became  evident. 

As  a  result  of  the  forced  busing  order,  some  students  who  were 
already  pursuing  the  course  of  study  provided  in  these  advanced 
classes  were  plucked  out  of  their  neig^DOrhood  school  and  bused  to 
schools  which  do  not  provide  any  accelerated  courses  of  study. 

These  unfortunate  students  were  forced  to  waste  the  balance  of  their 
high  school  careers  repeating  class\7ork  they  had  already  completed 
in  their  accelerated  studies. 
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Ct  I  one  really  justify  forced  busing  when  this  is  a  direct  result? 
Of  course,  we  must  exert  every  effort  to  provide  equal  quality  educa- 
tion to  all  pupils,  regardless  of  their  nue  or  economic  station  in  life. 
But  I  fail  to  see  how  anyone  can  condone  a  plan  which  may  improve 
the  quality  of  education  of  one  student  at  the  expense  of  another  or. 
whicli  threatens  a  decrease  in  overall  quality  education. 

Do  the  rights  of  a  stufient  who  may  improve  his  educational  lot 
t.irough  forced  busing  outweigh  the  rights  of  a  student  who  thereby 
suifors  a  diminution  m  the  Quality  of  his  education?  If  this,  then,  be  a 
result  of  forced  busing,  and  it  is,  on  what  conceivable  constitutional 
theory  can  it  be  supported  ?  I  submit  there  is  none. 

None  of  the  problems  to  which  I  have  referred,  by  any  stretch  of 
imagination,  can  1x5  said  to  contribute  to  excellence  in  education.  In- 
deedj  the  exact  opposite  is  true.  These  problems  are  in  fact  sacrificial 
offerings  upon  the  altar  of  forced  busing. 

The  time  has  come  to  stop  this  practice. 

In  elanuarv,  a  new  decision  was  rendered  by  the  U,S.  district  oouit 
at  Kichmond,  not  out  of  a  new  cause  of  action  but  upon  a  motion  of 
joinder  m  the  original  action  which  had  produced  tlie  forced  busiiiff 
order  for  the  city  of  Richmond,  Although  this  new  decision  is  boinir 
appealed,  I  feel  compolled  to  discuss  it,  Lecause  it  provides  a  chilling 
insight  into  how  far  Federal  courts  are  licnared  to  go. 

To  fiilly  comprehend  the  impact  of  flrdecision,  it  must  be  remem- 
bered that  Virginia  is  unique  in  that  its  cities  and  counties  are  com- 
pletely separate*  political  entities,  neither  being  dependent  upon  the 
other  in  the  operation  of  its  government. 

The  city  of  Richmond  is  govoiaed  bv  an  elected  council  and  the 
counties  of  Henrico  and  Chesterfield  bV  separate  elected  boards  of 
supervisors  who  appoint  the  members  of  their  respective  school  boards, 
^acl)  political  entity  has  operated  its  own  separate  school  system, 
the  boundaries  of  wh^ch  are  coterininous  with  ilie  political  boundaries 

I;r.iKls  to  operate  these  svctems  are  appropriated  by  their  respective 
legislative  bodies  which  also  authorize  capital  investments  Bond  is- 
sues for  school  construction  arc  the  sole  obligation  of  the  political 
entity  offering  the  issue, 

Richmond  City  has  approximately  43,000  pupils;  the  counties  of 
ilennco  and  (>hosterhcld  have  api)roximateIy  84,0<)0  and  24,000  pupils, 
respectively.  Richmond  city  students  nre  predoininantlv  black,  and 
those  in  the  counties  predominantly  white.  The  three' independent 
political  siibdivisions  encompass  an  area  of  744  square  miles,  some  ^f 
\vJi:ch  .and, m  both  Henrico  and  Chesterfield,  is  rural. 

The  decision  to  which  I  refer  would  impose  a  forced  busing  plan 
upon  these  three  jurisdict  ions,  bv  abolishing  the  three  separate  school 
disti  lets  and  their  respective  school  boards  and  bv  creating  in  their 
place  and  stead  a  single  master  school  district  encompassing  the  entire 


That  new  district  would  be  administered  by  a  master  school  board 
to  which  Kichmond  city  would  appoint  four  members,  the  county  of 
Henrico  three  members,  md  the  county  of  Chest rrfield  two  members. 

I  \/isb  to  call  particular  attention  to  the  fact  tbat  when  this  decision 
was  tendered,  each  of  the  three  jurisdictions  invc  jved  was  then  operat- 
ing an  approved  unitary  school  system;  Richmond's  unitary  svscem 
having  been  established  pursuant  to  order  of  the  court  in  question  and 
the  counties  of  Henrico  and  Chesterfield  have  been  established  pursuant 
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to  unitary  school  plans  approved  by  the  Department  of  Health,  Educa- 
tion, and  Welfare. 

This  decision  goes  far  beyond  the  ordinary  desegregation  case  in- 
volving the  reassignment  of  students  and  facultv  to  obtain  a  unitary 
sch(X)l  system.  It  involves  the  complete  restructurinrr  of  three  inde- 
pendent unitarj^  school  syst^ems  in  three  independent  political  subdi- 
visions in  order  to  bring  about  something:  defined  as  a  more  ^'viable 
racial  mix"  throughout  the  area,  defined  as  a  ^'metropolitan  area" 
school  community. 

In  mandating ^this  consolidation,  the  court,  for  the  first  time,  has 
affixed  a  constitutional  right  of  Negro  children  att<»nding  a  judically 
approved  unitary  school  system  of  one  political  subdivision  to  l>e  trans- 
ported to  and  enrolled  in  a  unitarj^  school  system  of  an  adjoining  po- 
litical subdivision. 

The  court  has  further  affixed  to  white  children  attending  a  luiitarv 
school  S3^stein  the  obligation  of  being  transported  to  a  predominantlV 
black  unitary  school  system  in  another  political  subdivision;  the  rights 
and  obligations  are  said  to  have  been  invoked  to  provide  for  a  more 
desirable  racial  mix. 

It  would  establish  within  the  new  master  t  aool  district  six  subdivi- 
sions extending  like  slices  of  pie  from  the  center  of  the  city  and  would 
arbitrarily  fix  the  racial  mix  in  each  school  at  not  less  than  20-percent 
nor  moiti  than  40-percent  black.  It  would  provide  that  selection  of 
pupils  to  be  bused  would  be  by  lotterv.  similar  to  the  mndom  selec  don 
method  employed  in  the  selection  of  draftees  under  the  Uniform  Selec- 
tive  Service  Act. 

The  implications  of  this  decision  are  broader  bv  far  than  anv  previ- 
ous school  case.  Here  for  the  first  time  a  Federal  court  has  sfeiuck  down 
jurisdictional  lines  winch  weie  established  in  the  fii-st  half  of  the  18th 
century  and  which  have  been  changed  only  by  periodic  enlargement  of 
the  city  thmugh  annexation  proceedings  \\liich  no  one  has  ever  seri- 
ously suffgestod  were  designed  to  perpetiiate  school  segregation. 

Should  this  decision  to  ignoi-e  jurisdictir nal  lines  within  a  State  be 
afnrmed  bv  the  t  .S.  Supreme  Court.,  ,vhich  certainly  is  not  a  complete 
improbability,  then  the  precedent  will  have  been  set  to  ignore  State 
lines  as  well.  We  could  then  anticipate  a  host  of  couit-ordered  inter- 
state mergers,  such  as  a  merger  between  the  schools  of  Washiiurton, 
p.C.— now  W-percent  black— with  those  of  the  adjacent  areas  of  lAfary- 
land  and  Virginia,  or  perhaps  a  merger  involving  New  York  City  and 
A  ew  Jersey. 

Make  no  mistake,  this  decision  constitutes  a  verv  real  threiit  to  the 
right  of  a  locality  to  control  its  own  schools.  r)nce  begun,  interstate 
mergers  could  easily  lead  to  a  Federal  school  system,  controlled  ab* 
solutely  in  Washington  by  appointed  officials,  who  are  in  no  \ 
answerable  to  the  electorate. 

They  would  dictate  the  design  of  each  and  every  new  public  school ; 
determine  whei-e  and  when  it  shall  be  erected ;  assign  pupils  to  specific 
schools;  determine  the  Maining  requirements  of  teacliei-s  ana  their 
assigmnents  to  specific  schools;  select  the  textl>ooks  to  be  used;  fornui- 
Jaet  and  dictate  classroom  curricula:  and  control  every  facet  of  school 
administration. 

Should  this  come  to  pass,  it  goes  without  saying  that  every  single 
community  in  this  country  will  be  affected,  even  though  it  does  not 
now  have,  and  may  never  have,  an  education  problem  involving  lace. 
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The  greatest  guurai:  ee  we  have  for  the  contiuiuition  of  freedom  in 
education  so  essential  to  a  free  people,  is  to  continue  that  divei-sifica- 
tion  of  control  over  public  education  inherent  in  the  principle  of  local 
control.  Destroy  that  and  you  destroy  freedom  of  education  itself. 

As  disturbing  as  this  aspect  of  the  consolidation  decision  may  be,  the 
collateral  questions  \vhi<"h  it  raises  are  even  more  disturbing. 

For  example,  if  Federal  couits  are  permitted  to  strike  down  local 
jurisdictional  boundaries  for  an  educational  purpose,  might  they  not 
also  travei-se  them  for  some  other  public  purpose  such  as  welfare 
and  medical  care? 

Consider,  il'  you  will.  <liose  questions  collateral  to  implementation 
of  the  Richmond  Co7\soUdation  case.  The  manner  in  which  thev  may 
be  resolved  will  have  a  serious  impact  upon  local  government  far  be- 
yond the  questions  of  education,  integration,  and  forced  busing. 

The  couit  has  made  no  elloit  in  its  decision  to  deal  with  the  number 
of  school  administrators  which  will  be  required  by  the  new  master 
school  district.  It  makes  no  reference  to  the  philosophy  of  the  new  dis- 
trict or  the  educational  program  it  will  employ,  nor  does  it  indicate 
how  or  by  whom  either  will  be  determined. 

It  fails  to  acloiowledge  the  operational  costs  of  this  new  school 
system  or  to  suggest  how  funds  to  finance  those  costs  will  be  raised. 
It  fails  to  address  the  question  of  how  capital  outlays  for  new  schools 
or  additions  to  existing  schools  are  to  be  financed  or,  for  that  mutter, 
how  be  ndr>  will  be  issued., 

It  fails  to  address  the  problem  of  how  school  propeity  will  be  con- 
veyed to  the  new  school  board  or  how  that  board  will  receive  and  hold 
sucli  property;  it  ignores  the  vital  problem  of  how  the  separate  out- 
standing bond  obligations  of  the  counties  and  city  involved  will  be 
assumed  or  repaid. 

Above  alh  it  leaves  unans-vered  the  vexing  question  as  to  how  three 
separate  legislative  bodies  can  be  made  to  finance  I'heir  respective  por- 
tions of  the  operating  expenses  of  this  new  common  school  district, 
e>specially  when  the  true  tax  rate  in  each  political  entity  is  different,  or 
how  either  of  these  bodies  can  be  made  to  act  when  the  public  interest 
of  county  or  city  is  hostile  to  the  public  interest  of  one  of  the  others. 

Previously  in  this  case  the  presiding  judge  ordered  the  Bichmond 
City  Schoof  Board  to  purchase  buses  and  Richmond  City  Council,  an 
elective  legislative  body,  to  appropriate  the  funds  required  to  pay  for 
them.  These  orders  were  armed  with  the  threat  of  contempt  citation 
and  punishment  if  resisted. 

Both  bodies,  the  school  board  and  city  coui  Ml,  complied  with  these 
orders.  Reganlk^ss  of  any  qu(»stion  as  to  wht.iic.  they  should  or  should 
no^  have  resisted,  I  think  it  is  self-evident  that  little  or  no  imagination 
is  required  to  raise  the  fear  that  all  these  collateral  questions  will  be 
determined  either  bv  com  t  edict  or  by  j  udicial  coercion  upon  the  elected 
representatives  involved. 

Such  a  possi])ility  should  be  repugnant  to  every  individual  who  be- 
lieves in  our  Constitution.  .    T     •  1 

The  potential  for  mischief  inherent  in  this  decision  is,  I  think,  self- 
evident.  It  constitutes  a  serious  threat  to  the  autonomy  of  local  pnd 
State  governments  as  integral  parts  of  our  Federal  svst^m  and  it  con- 
stitutes a  serious  danger  to  the  continued  rifrht  of  the  people  of  this 
Nation  to  freely  govern  themselves  at  the  State  and  local  levels  of 
government. 


83 


If  the  Federal  courts  are  prohibited  from  demanding  forced  busing 
as  a  tool  to  achieve  a  unitary  school  system— whatever  that  may  be- 
then  the  reasons  which  have  produced  the  Richmond  Consolidation 
case  and  all  like  it  will  have  been  removed.  Court-ordered  busin<y  is  a 
fact.  Extension  of  the  doctrine  upon  which  forced  busing  is  pi^dicated 
IS  now  more  than  a  fear  or  a  theory. 

The  time  has  come  for  Congress  to  act  \o  prohibit  forced  biising 
either  by  legislative  act,  as  some  suggest,  or  by  amendment  to  the  Con- 
stitution, which  I  believe  to  be  the  only  practical  course  now  open  to  us. 

There  was  a  time  when  I  believed  that  Congress  couW  enact  legisla- 
tion which  the  Supreme  Court  would  sustain  to  prohibit  forced  busing 
to  achieve  an  artificial  racial  balance  or  to  eliminate  a  racial  imbalance 
in  public  schools.  I  confess,  however,  that  mv  optimism  in  this  regard 
was  destroyed  by  the  Supreme  Court's  opinion  in  iSwann^  et  aL  v. 
Charlotte-MeckUnburg  Board  of  Edwafmi^  et  ah 

That  opinion  left  no  doubt  that  the  Supreme  Court  has  concluded 
that  there  shall  be  a  reordering  of  the  ratio  between  the  races  amon<r 
pupils  in  the  public  schools  in  areas  when*  do  jure  segregation  is  saia 
to  exist.  Moreover,  it  makes  quite  clear  that  busing  is  an  acceptable  tool, 
and  therefore  a  constitutional  tool,  which  may  be  utili;sed  to  effect  the 
necessaiy  involuntary  transfers. 

When  I  consider  that  determination,  when  T  consider  the  facility 
with  which  ihe  Supreme  Court  swept  aside  pertinont  language  in  the 
1964  Civil  Eights  Act,  as  v/ell  as  congressioral  expressions  in  subse- 
quent enactments,  and  when  I  consider  the  distances  pupils  must  be 
moved  from  one  school  to  another  to  implonuMit  that  do'-ision,  I  find  it 
impossible  to  conceive  that  the  Supreme  Court  of  its  own  volition 
will  embrace  and  approve  any  legislative  act  ha\'inj2:  the  effect  of  pro- 
hibiting such  forcea  busing  or  eliminating  forced  busing  already  in 
progress  as  a  result  of  its  decision. 

I  know  that  some  Members  of  Congress  sincorelv  believe  we  can 
prohibit  forced  busing  simply  by  enacting  le^jislation.  I  resj^oct  their 
right  to  this  view,  of  course,  but  I  disagree  with  their  conchisioii.  We 
are  dealing  with  a  basic  decision  which  is  predicated  upon  the  Supreme 
Couii's  interpretation  of  the  Constitution.  I  fail  to  see  how  wc  can  alter 
such  a  decision  by  mere  legislation. 

The  groundwork  is  already  laid  upon  which  the  Siiprane  Court 
can  render  a  decision  which  would  declare  such  legislation  uncon- 
stitutional, and  I  believe  that  is  precisely  what  it  would  do. 

It  is  important  at  this  point  for  each  of  us  to  contemplate  a  per- 
plexing aspect  of  the  Charlotte-MecMenhirq  decision.  I  refer  to  the 
Court  s  failure  to  make  that  decision  applicable  to  public  schools 
located  in  areas  where  de  facto  segregation  is  said  to  exist. 

What  may  be  of  greater  significance,  however,  is  the  Courtis  refusal 
to  liold  that  these  areas  are  exempt  from  its  application  at  some  future 
date. 


I  find  it  difficult  to  justify  the  apparent  conclusion  of  the  Supreme 
Couit,  on  the  one  hand,  that  the  civil  rights  of  a  black  child  in  Xorth 
Carolina  are  so  violated  by  a  condition  of  segregation  as  to  demand 
redress,  whereas,  on  the  other  hand,  the  civil  ri§:hts  of  a  black  child 
in  another  area  who  experiences  the  same  condition  of  segi*egation 
are  not  violated,  simply  because  the  former  condition  is  determined 
to  be  de  jure  segregation  and  the  latter  de  facto  segregation. 
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I  deem  it  self-evident  that  the  rifrhts  of  both  children  ai'e  the  sjime, 
and  that  if  the  rights  of  one  are  violated,  then  the  rifrhts  of  botli  are 
violated,  regardless  of  the  circumstances  which  contributed  to  est:ib- 
li^hin^r  tlieoliending  condition.  There  can  be  no  serious  doubt,  abseiit 
cfl'ective  action  by  Congress,  that  the  time  nuist  come  when  the  Su- 
preme Couit  will  conclude  that  the  Charlotfe-Mecklenhuvcf  decision 
applies  to  de  facto  and  de  jure  segregation  with  equal  force. 

It  is  high  time  for  all  of  us  to  recognize,  for  what  it  is,  the  distinction 
which  has  l)een  created  between  dc  facto  and  de  jure  segivgation— 
tliat  it  is  a  deliberate  elfoii:  to  divide  into  two  camps  the  potential  ob- 
jectors to  forced  busing  and  -^o  keep  the  t^\o  camps  diA'ided  by  liolding 
out  to  one  the  hope  that  it  ^  ill  not  sulfer  the  same  indignity  of  foircd 
busing  visited  ui)on  the  other. 

I  suggest  thfit  the  long-range  result,  if  we  fail  to  act,  is  that  both 
camps  will  suffer  the  saine  fnte,  separately. 

Those  who  feel  secure  Joday  because  they  re^side  in  area.^j  identified 
as  having  de  facto  segregation  will  be  well  advised  t  -  heed  the  ai'gn- 
ments  of  those  of  us  who  are  cun-ently  under  the  gun.  Where  we  stand 
today,  they  will  surely  stand  tomorrow. 

Some  of  those  who  now  advocate  action  by  legislation,  and  who 
argjic  that  it  would  l>e  upheld  in  couit,  do  not  seek  to  prohibit  foi'ced 
busing,  but  rather  to  implement  existing  busing  orders  by  attempting 
to  impose  some  limitation  ui>on  the  extent  to  which  such  ordei-s  would 
api^ly. 

Some  advocates  of  tliis  approach  with  whom  I  have  talked  seem  to 
be  saying  that  a  certain  amount  of  forced  busing  is  acceptable,  so  long 
as  it  occui-s  soinewhem  else. 

I  hold  that  if  forced  busing  is  wrong  in  one  place  then  it  is  wrong 
eveiy  place,  I  cannot,  thei-ef  oi*e,  undei'Stand  or  accept  such  an  appix)ach 
as 't  method  for  dealing  with  this  issue. 

jfoi^ced  busing  under  court  order  solely  to  achieve  an  ai-tiHcial  racial 
mix  of  pupils  in  public  sehodls  is  a  fact.' In  Richmond,  foi- example,  it 
has  existed  for  a  full  year  and  a  half.  To  date,  every  determination  to 
imi>ose  forced  busing  upon  separate  school  systems  has  been  made  by 
tlio  judicial  branch  of  the  Federal  Govermnent,  in  wliich,  unfoiiu- 
nately,  democracy  as  we  know  it  simply  does  not  exist. 

Wo  should  not  make  the  mistake  of  failing  to  recognize  that  citizens 
across  this  land,  especially  those  in  jurisdictions  ali-eady  subject  to 
couit-ordered  busing,  are  growi>ig  I'estive,  not  simply  because  of  their 
objection  to  forced  busing  but  beojuise  this  pi*{ictice.  so  vital  to  them 
anicl  their  children,  has  become  a  reality  without  any  oj^i)ortunity  to 
express  tihemst^lves  on  the  issue  either  by  dimt  vote  or  through  their 
duly  eleeled  mpresentatives. 

This  fact  alone  offei^s  a  compelling  argimient  against  I'eliance  now 
upon  so  questionable  a  remedy  as  a  legislative  act,  for  the  validity  of 
such  nn  a<t  will  remain  undetermined  for  a  long  [xM'iod  of  time,  per- 
haps several  years.  ]Me4inwhile,  existing  c<)urt-ordered  busing  would 
continue  unabated,  and  corisolidation  orders,  sudi  as  the  one  ni  Rich- 
mond,  even  if  stayed  througliout  api)eajl,  will  l^n'c  been  decided  long 
before  such  legislation  can  be  tested  in  the  Supreme  Coni*t. 

I  am  here  today,  theivfoiv,  to  support  and  to  urge,  your  sympathetic, 
considemtion  of  a^  amendment  to  the  Federal  Constitution  whicli 
will  establish  the  constitutional  foundation  for  valid  legislative  action 


to  proi)erly  and  effectively  ileal  with  tliis  issue  and  hopefully  with  the 
related  arbitrary  assiiriunent  of  teacliei's  to  adiieve  ailificial  racial 
balances  of  tlieteaehers  in  each  public  school. 

The  ess(»ntial  lan^ua^e  to  wliich  I  refer  provides  that  no  public 
sdiool  students  because  of  race,  creed,  or  color  shall  be  assi<Tued  to  or 
re<[nircd  to  attend  a  ]>articular  school.  This  langna<^e  is  appe^ilin<r  be- 
cause it  is  brief  and  explicit  and  because  it  properly  extends  to  its  ulti- 
mate coriclnsiou  the  existinir  principle  that  the  Constitution  is  color- 
blijul.  ^ 

Proponents  of  forced  busin<r  have  char<rod  that  such  an  aiueudment 
would  rollback  ])rofrress  in  srhool  inteirration  which  began  with  the 
hroirn  decision  in  1054.  This  is  an  invalid  ar;i^unient. 

First  of  all,  the  charire  a])j)ears  to  be  predicated  upon  a  conviction, 
whicli  no  ainoiuit  of  fact  seems  to  dis])cl,  tiuit  every  opponent  of  foi'ced 
bu.^in<r  is  an  unrelentin<r  sc^jregationist  whose  sole  obiection  to  it  is  his 
unswcrvinjT  avei^ion  to  mixin*r  black  and  white  children  in  public 
schools.  That  simply  is  not  a  fact. 

Opposition  to  forced  hnsinir  is  not  related  to  race,  for  the  princi])le 
that  ])ul)lic  schools  shall  be  racially  integratctl  is  well  established  and 
accepted. 

In  the  past  year  and  a  half,  for  example.  T  ha\e  received  a))proxi- 
mately  ir),()()0  comniuJiications  from  constituents.  sonu»  of  whom  are 
black,  expressiuir  their  o])|)osition  to  fon*ed  businir.  Kxeei)t  for  a 
handful  of  letters,  these  citizens  made  aflirnudive  statements  deinon- 
slratin<r  that  they  do  not  object  to  integration  in  public  schools. 

That  this  reflects  a  irennine  conviction  is  attested  by  the  fact  that 
immediately  prior  to  the  forced  busing  order  in  Richmond,  public 
school  integration  was  progressing,  peacefully  and  without  incident. 

Second,  I  find  it  difiicult  to  understand  how  these  opponents  of  llie 
con.^titutional  anuMidment  which  I  suppoit  can  embrace  on  one  hand 
tlie  proposition  that  our  ('on.stitution  says  that  a  public  school  pupil 
may  not  be  j)revented  from  attending  a  particular  public  school  on 
account  of  his  ^ace,  creed  nv  color,  yet  reject  on  the  other  hand  this 
I)i*o])o.-ed  amendment  wiiuli  complements  that  proposition  by  stating 
(hat  henceforth  the  ronstitntion  Avill  also  forbid  the  assignment  of 
tliat  pupil  to  a  particular  school  because  of  his  race,  creed  or  color. 

Their  proposition  su])])oi*ts  the  ])atently  unequal  proposition  that 
for  some  pnr])oses  the  (Constitution  is  colorblind,  but  for  others  it 
is  not. 

The  language  T  su])]M)rt,  as  set  out  in  my  resolution,  House  Joint 
liesolution  507.  lIous(^  Joint  Kcsolution  0*20,  and  other  pending  j>i*o- 
posals,  would  niake  it  dear  beyond  doubt  that  the  Constitution  is 
indeed  c{)lorblin(l.  in  every  respect. 

Should  tb.ere  be  a  feeling  on  the  pait  of  this  subcommittee  that  tlu* 
suggested  amendnieut  should  reflect  both  propositions,  then.  I  submit, 
it  might  consider  inserting  inunediately  after  that  portion  of  the* 
proposed  amendment  which  reads,  "No  public  school  pupil  shalU 
because  of  rac^e,  creed,  or  crjlor."  the  words:  "be  prevented  from  i)^ 
tending  or'*  so  that  .section  1  will  read: 

"Sk(tu)x  1..  No  public  sc'liool  student  shall,  because  of  his  race^ 
ci-eed,  or  color,  be  prevented  from  attending  or  be  assigned  to  or 
recpiired  to  attend  a  particular  school." 

.Vn  im])ortant  facet  of  tlic  iippi'oach  I  rocoimnend,  which  should 
allay  the  feai^  of  its  d(»tractors,  is  that  even  though  this  constitutional 
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amendment  is  passed  and  ratified,  subsequent  legolation  will  be  re- 
quired to  implement  it.  The  question  as  to  whar.  school  plans  will 
result  and  whether  the  neighborhood  school  concept,  freedom  of 
choice,  or  some  other  plan  will  be  permissible  will,  no  doubt,  be  deter- 
m:..C'd  by  subsequent  congressional  legislation. 

I  am  aware  of  the  argument  that  this  amendment  mi«rht  produce  a 
result  contrary  to  the  one  I  seek.  Perhaps  that  is  possible;  however, 
its  adoption  and  ratification  will  provide  Congress  with  an  opportunity 
to  make  the  decisions  involved  rather  than  to  continue  to  leave  them 
to  the  Federal  courts. 

I,  for  one,  feel  far  better  about  relyinp^  upon  the  will  of  Congress 
than  I  do  about  havinfj  to  rely  upon  the  discretion  of  Federal  judges 
who  are  not  aocouutable  to  the  people  for  their  actions.  I  have  an 
abiding  faith  in  the  citizens  of  this  Nation,  when  impoi-tant  issues  are 
involved,  to  be  fair  and  objective  and  to  I'each  a  correct  decision. 

Those  of  us  who  have  joined  together  in  our  antibusing  effort  are 
perfectly  willing  to  place  our  case  befor  the  body  politic  who  will 
speak  through  their  elected  Kepresentatives.  I  think  it  is  fair,  then, 
to  ask  those  who  oppose  us  why  they  are  unwilling  to      the  same. 

In  conclusion,  let  me  reiterate,  our  effort  here  is  not  one  to  per- 
petuate segregation;  it  is  simply  an  effort  to  prohibit  the  utilization 
of  compulsory  busing  of  pupils  to  achieve  an  arbitrary  racial  mixture 
in  pul)lic  schools. 

It  is  an  effort  to  redirect  national  focus  upon  the  pi-oposition  that 
public  schools  exist  for  the  purpose  of  providing  qihtlity  education, 
not  for  experimentation  in  sociological  projects. 

It  is  an  effort  to  provide  the  framework  upon  which  permissible 
legislation  can  be  formulated. 

It  is  an  effort  to  afford  to  the  people  an  opportunity  to  act. 

T  intend  to  support  legislation,  if  it  is  developed,  which  has  as  its 
objective  a  prohibition  upon  forced  busing.  However,  to  support  such 
an  effort  to  the  exclusion  of  all  else  would,  in  my  view,  be  a  serious 
mistalce,  and  I  will,  therefore,  continue  to  work  for  this  constitutional 
amendment. 

Because  of  the  (questionable  validity  of  a  legislative  act,  I  believe 
we  should  all  join  hands  now  in  support  of  this  constitutional  amend- 
ment, regardless  of  whether  our  action  is  in  conjunction  with  separate 
legislation  or  not. 

Should  we  do  that  and  should  we  also  enact  antibusing  legislation 
which  is  sustained  by  the  Court  before  this  amendment  can  be  ratified, 
then  no  damage  will  have  been  done.  On  the  other  hand,  should  such 
legislative  enactment  be  declared  unconstitutional  at  some  future  date, 
then  the  immediate  availability  of  an  amendment  for  ratification  will 
be  a  significant  and  welcome  circumstance  in  what  must  be  the  com- 
mon goal  of  Tis  all,  to  effect  resolution  of  tliis  vexing  problem  at  the 
earliest  possible  time. 

Thank  you,  Mr.  Chairman.  Again,  I  wish  to  apologize  for  liaving 
taken  so  much  time  of  this  committe<3  and  of  my  colleagues.  ITnfor- 
tnnately,  I  had  prepared  the  statement  in  advance  and  when  I  tried 
tiiis  morning  to  summarize  it,  I  found  that  it  was  not  practicable. 

Chairman  Cf.llkr.  Thank  you,  Mr.  Satterfir^'d. 

PiOading  from  the  opinion  of  the  court  in  the.  Richmond  case,  I  find 
the  following:  "Of  the  seven  high  schools,  three  were  100  percent 
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Black.-'  "Of  the  middle  schools,  three  were  over  99.91  percent  Black. 
"Seventeen  elenientarj'  schools  were  100  percent  Black."  "Two  schools 
were  100  percent  White." 
In  addition  the  district  court  goes  on  to  say : 

The  State  Board  has  never  forbidden  by  regulation  the  exchange  of  pupils 
across  political  subdivision  line^j.  it  has  promoted  the  crossing  of  lines  for  pur- 
poses of  operating  regional  segregated  schools.  ...  It  has  disbursed  funds  for 
transportation  required  under  such  systems  and  even  paid  for  the  shipment  of 
pupils  to  other  states  in  segregated  groups. 

What  do  3'ou  have  to  say  about  that  statement? 

Mr.  S.\'iTERFiFjj).  I  read  that  portion  of  the  decision,  Mr.  Chaiiman, 
and  havin^r  road  it,  I  did  as  best  I  could  to  find  out  what  the  tnie  facts 
were  and  I  talked  to  counsel  in  the  case.  It  is  my  understanding  that 
this  statement  by  the  judge  in  his  decision,  standing  alone,  is  not 
without  question. 

I  am  told  that  indeed  there  has  been  transportation  between  these 
count:  ies  and  the  city  by  bus  but  tliat  this  involved  those  students  in 
the  counties  who  were  educationally  disadvantaged,  which  permitted 
thein  to  be  bused  into  the  city  where  specific  schools  which  could  treat 
the  kind  of  ailment  they  suffered  existed,  whereas  no  similar  school 
was  in  existence  in  the  counties.  This  was  the  purpose  for  the  trans- 
portation across  those  lines. 

I  am  fuither  advised  that  it  was  done  on  a  cost  reimbursable  basis. 
So  I,  too,  question  that  conclusion  of  the  judge. 

Chairman  Celler.  Well,  there  also  was  payment  for  transportation 
for  so^'e^ated  purposes. 

Mr.  SA'rrKRFiKU).  1  have  been  unable  to  find  any  fact  which  in  my 
mind  sui)ports  that  conclusion  of  the  judge.  I  am  frank  to  say  tliat 
I  did  not  attend  tlie  hearin<rs.  The  best  information  I  liavo  is  that 
this  conclusion  of  the  judge  will  not  pass  unnoted  and  without  attack 
on  appeal. 

Cliairman  Celler.  Any  questions? 

Mr.  PoFF.  Mr.  Chairman.  I  want  to  extend  a  welcome  to  my  dis- 
tiniruished  colleague  from  Virginia,  and  for  the  benefit  of  tliis  com- 
mif  tee.  to  say  something  about  his  professional  backgi-ound.  The  wit- 
ness was  a  highly  successful  lawyer  in  private  practice.  He  was  an 
assistant  U.S.  attomey  for  the  Eastern  District  of  Virginia.  He  is 
the  son  of  a  distinguished  former  member  of  the  Judiciary  Committee 
of  the  House  of  Representatives  who  served  with  the  chairman  of  this 
committee  for  many  years. 

From  his  testimony,  it  is  apparent  that  he  is  a  legal  and  constitu- 
tional scholar  who  knows  whereof  he  speaks.  I  might  add  that  he  is  an 
articulate,  eloquent,  persuasive  spokesman  of  the  constituency  he  repre- 
sents and  in  my  judgment,  Mr.  Chairman,  the  time  spent  here  this 
moiTi  ng  has  been  well  spent. 

Mr.  SATTFrnriELD.  I  thank  my  colleague  whom  I  consider  a  very  close 
personal  friend. 

ChaiiTOan  Celler.  Mr.  Counsel. 

Mr.  Polk.  Mr.  Satterfield,  yesterday  the  committee  received  testi- 
mony from  a  Member  who  was  a  sponsor  of  a  constitutional  ])ropo^;al 
written  in  the  very  same,  identical  language  as  the  one  you  propose 
this  morning.  In  discussing  thatjproposal,  he  indicated  to  the  commit- 
tee the  intent  of  the  proposal.  He  said  any  attempt  to  base  school  at- 
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tendance  on  race  through  forced  busing,  gerrymandering  school  dis- 
tricts, pairinn:,  closing  schools,  altering  grade  structure,  or  any  other 
means  would  be  prohibited  should  this  proposed  amendment  1)C 
enacted. 

I  was  wondering  if  this  was  your  intent  in  sponsoring  the  language 
that  you  have  suggested  ? 

Mr.  Satterfield.  I  am  very  frank  to  state,  as  I  attempted  to  say  in 
my  presentation,  that  I  don't  believe  the  amendment  that  I  have  talked 
about  or  even  some  altered  wording  in  that  amendment  will  do  that. 
Incident^illy,  I  am  delighted  that  these  hearings  are  in  progress  be- 
cause if  such  amendment  is  to  be  reported  and  considered,  I  think  it 
needs  the  examination  and  study  of  people  as  expert  in  the  Constitu- 
tion as  you  are.  Perhaps  you  can  improve  on  our  language. 

My  concept  of  this  issue  is  that  an  amendment  such  as  (his  would 
not  deal  witli  any  of  those  things  si^ecifically.  I  like  the  idea  that  this 
amendment  would  extend  a  basic  principle  in  the  Constitution  only 
and  that  we  then  would  expect  the  people  of  this  country  to  determine 
how  it  would  work  througli  appropriate  legislation  anci  Congress. 

I  think  that  is  the  way  it  ought  to  work.  So  I  do  not  intend  that  this 
in  and  of  itself  do  any  of  those  things  j^ou  mention.  If  you  are  asking 
me  what  I  conceive  might  be  the  result,  it  would  seem  to  me  that  under 
it,  we  could  have  a  plan  wherein  these  matters  could  be  concluded  as 
indeed  they  were  in  the  city  of  Richmond  recently,  under  its  freedom 
of  choice  plan,  where  every  single  student  will  have  an  opportunity 
to  attend  the  school  of  his  choice  within  his  school  district  and  that 
there  would  not  be  any  geographic  boundary  lines  which  could  be 
frerrymandered.  It  would  seem  this  would  get  around  part  of  the  ques- 
tion I  think  you  were  posing  to  me. 

.\lr.  Polk.  The  Member  was  saving  that  House  Joint  Resolution  020 
would  prohibit  all  means  currently  employed  for  integration,  yet  T  be- 
lieve the  major  import  of  your  statement  this  morning  concerned  the 
j)roblem  of  busing.  I  was  wondering  if  you  intend  to  limit  your  remedy 
to  the  busing  problem  or  if  you  intend  to  prohibit  all  means  of 
integration? 

yiw  SAnT.RFiKLn.  I  do  not  mean  to  suggest  that  we  prohibit  all  means 
of  integration.  I  have  tried  to  state  that  I  think  it  is  equally  wrong 
to  assign  a  person  to  a  given  school  and  force  him  to  attend  it  on  the 
basis  of  race,  creed,  or  color  as  it  is  to  prohibit  him  from  attending  a 
school  of  his  choice  on  the  basis  of  race,  creed,  or  color. 

i^Ir.  Polk.  Thank  you. 

Mr.  HincniNSON.  Mr.  Chairman,  may  I  inquire  ? 
Chairman  Celler.  Yes. 

Mr.  HiTTCHiNSON.  First  I  would  like  to  state  that  I  am  very  appreci- 
ative of  the  witness'  testimony.  It  has  been  very  helpful.  He  lepie- 
scnts  a  constituency  which  we  all  know  lives  in  the  vortex  of  this 
problem.  And  so  the  time  we  have  spent  with  him,  I  agree,  has  been 
well  invested. 

I  am  aware  of  the  gentleman's  position,  one  that  is  taken  by  so  many, 
that  tlie  only  effective  way  to  meet  this  problem  is  by  a  constitutional 
amendment.  I  would  like  to  make  this  statement  and  ask  the  gentle- 
man's reaction  to  it. 

Every  time  we  put  a  subject  into  the  Constitiition  we  take  it  out 
of  the  control  of  the  legislative  branch  and  simply  transfer  it  to 
the  judicial  branch. 
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If  we  are  concerned — and  I  think  we  are  concerned— about  liow 
Federal  jndges  are  acting  tliese  days  on  many  questions  and  how 
they  are  basing  what  they  do  on  their  own  niterpretation  of  tlie 
Constitution,  1  fear  giving  thein  additional  tools,  additional  words 
to  interpret. 

My  own  preference  would  be  to  attempt  a  solution  statutorily.  If  the 
courts  knock  it  down,  at  least  we  can  try  again.  But  if  we  Siiy  we 
can't  do  anything  and  turn  it  over  to  them,  we  have,  in  niy  opinion, 
lost  all  control  of  the  matter. 

1  would  be  glad  to  have  the  gentleman's  reaction  to  that  statement. 

Mr.  bAxrEKFUELD.  I  certainly  agree  with  your  feai-s.  It  disturbs 
me  any  time  that  we  pro\dde  additional  latitude  to  the  court,  but  it 
seems  to  me  that  we  have  no  choice  because  the  court  has  assiuned 
to  itself  the  power  and  authority  already  to  do  these  things. 

In  our  system  of  government,  it  seems  to  me  that  the  only  check 
and  balance  we  have  imder  the  Constitution  against  pronomicements 
of  the  Supreme  Court  that  go  to  the  heart  of  the  Constitution,  is  the 
right  of  the  people  to  change  that  Constitution  by  amendment. 
•  1  know  tluit  Tiionias  Jellerson  expressed  the  grave  concern  that  there 
was  no  etfective  check  and  balance  against  the  Court  should  it  ever 
begin  to  1  igislate. 

Unfortunately  that  is  precisely  what  it  is  doing.  I  don't  like  the 
idea  that  we  are  forced  to  react  and  I  don't  think  we  as  legislators 
ought  to  be  the  final  word  in  reaction  but  I  do  support  the  proposition 
of  a  constitutional  amendment  because  this  will  give  the  people  of 
this  country  an  opportunity  to  determine  whether  tliey  want  this 
put  in  the  Constitution  or  not. 

And  they  will  be  tlie  ultmiate  deciders  acting  throu<^h  their  own 
elected  i-epresentatives.  I  don't  think  we  have  any  other  choice,  sir. 

Chairman  Celler.  Thank  you  very  much,  Mr.  Satterfield;  we 
appreciate  your  coming. 

Our  next  witness  is  the  distinguished  gentleman  from  Texas,  Mr. 
James  M.  Collins. 

Mr.  Collins,  we  hope  you  will  take  into  consideration  the  pa^encc 
of  the  other  members  who  are  waiting. 

STATEMENT  OF  HON.  JAMES  M.  COLLINS,  A  U.S.  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  TEXAS 

ilr.  CoLLixs.  Mr.  Chairman,  could  I  include  my  complete  i*cmarks 
in  the  rcjord  and  just  make  some  observations? 
Chairman  Celler.  Yes. 
(The  statement  referred  to  follows :) 

Statement  of  Hon.  James  M.  Cow.tns.  a  U.fi.  ithrRESENXATiVE  in  Congress 
From  the  State  of  Texas 

Mr.  Chairman :  I  want  to  thank  your  Committee  for  the  opportunity  to  discuss 
Busiiiff  and  its  effect  on  Education. 

On  tlie  subject  of  Busing,  some  of  the  witnesses  are  concerned  with  broad 
sociological  issues  but  my  concern  is  directly  with  quality  education  for  aU  of 
Anifiica's  childron. 

The  final  answer  must  rest  with  a  confirmed  Constitutional  Amendment  so 
that  the  Courts  can  no  longer  confuse  the  issue.  My  Amendment  says  "No  Public 
school  stndtMit  shall,  because  of  his  race,  creed,  or  color  be  assigned  to  or 
required  to  attend  a  particular  school/*  We  are  one  Country  and  one  people. 
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I  hope  this  Country  has  not  reached  a  point  where  housing  areas,  business 
establishments  and  schools  are  on  a  quota  basis. 

I  remember  well  an  experience  that  I  had  in  the  War  when  I  served  with 
the  Third  Army  in  Europe:  At  that  time  I  had  the  2nd  Platoon  in  a  Ck)mpany 
of  Engineers.  In  our  four  platoons  the  Captain  had  made  it  a  point  to  assign 
all  of  the  boys  of  Italian  ancestry  to  the  2nd  Platoon.  He  apparently  had  some 
tyiH»  of  negative  feeling  about  Italian  people. 

r  worked  with  these  boys,  I  lived  with  them,  I  was  in  the  mud  and  the 
snow  with  them.  We  marched  together— we  went  hungry  together  and  we  were 
close,  as  War  brings  out  the  complete  person.  I  liked  these  boys.  I  remember 
the  (lay  I  turned  to  my  Serg  -ant  named  D  Ermilio  and  said,  "we  are  lucky  in 
the  2ud  Platoon.  I  am  sure  glad  we  have  all  the  Italian  boys  in  our  Platoon.*' 
And  he  said,  "What  do  you  mean,  Italian,  Lieutenant.  I  am  an  American.'* 

Are  we  in  this  Country  going  to  move  the  clock  back  after  all  the  progress 
that  we  have  made  and  stirt  assigning  people  from  the  time  they  are  five 
years  of  age  on  a  regimented  oasis  because  of  their  color  or  religion? 

I  am  not  a  lawyer,  but  I  have  been  in  Congress  long  enough  to  learn  thnt 
Lawyers  know  how  to  put  in  trick  phrases  in  any  Bill  which  can  kill  it.  Tlie 
trick  nhrase  that  they  u.se  on  Busing  Bills  is  to  insert  the  phrase  "unless 
Coustitutionally  Required".  These  three  words  give  a  Lawver  a  blank  check 
for  a  Lil>eral  Federal  Judge  to  write  any  school  procedures  he  dictates.  We 
have  a  system  today  where  Judicial  Decisions  rather  than  Congressional  Laws 
are  t!io  Law  of  the  Land. 

It  is  the  responsibility  of  Congress  to  make  r^ws  and  Judges  should  inten)ret 
the  Law  as  written. 

Congress  follows  the  Constitution  in  writing  the  laws.  And  l'  ask  all  of  you 
v!;at  is  more  Constitutionally  solid  than  for  every  American  to  be  treated 
equally.  For  every  American  to  be  able  to  go  to  the  school  closest  to  his  home 
is  fundamental.  For  every  American  to  be  treated  as  an  equal  American  and 
not  handled  as  a  quota  is  In  the  Bill  of  Rights. 

Take  an  example  of  Busing  in  the  small,  little  town  of  Wilmer,  near  Dallas 
When  Busing  first  started  in  1070,  it  was  45%  Black  and  55%  White  in  the 
stud(»nt  enrollment.  Xow  the  Black  percentage  is  over  85%.  Black  students  are 
bused  in  from  South  Dallas  with  the  first  buses  scheduled  to  arrive  at  7 :25  A.M 
ami  the  swond  trip  at  8:10  A.M.,  so  the  long  eariy  haul  begins  bv  6:00  AM. 

Tt  reporte<l  that  Grade  levels  in  Wilmer  have  dropped  two  vears  in 
ne.'id(»mics.  This  means  fifth  graders  are  now  doing  tliird  grade  studies. 

Many  are  beginning  to  believe  that  Busing  is  the  first  step  in  an  Educational 
downhill  plan.  Next  will  be  bureaucratic  Metropolitan  schools.  Then  finallv,  thev 
could  become  entirely  Federalized  schools.  Whereas  what  America  wants  and 
needs  are  local  school  boards  with  full  local  control. 

We  need  to  review  the  fundamentals  of  education.  The  age  of  the  School  House 
has  nothli  g  to  do  with  the  quality  of  education.  You  can  be  in  any  old  building 
but  If  you  have  the  necessary  ingredients  yon  will  get  the  best  education.  To 
start  with  and  most  important  is  to  have  good  teachers.  The  second  factor  is 
to  have  interested  parents  that  encourage  the  student  and  the  third  Is  to  have 
a  pupil  who  t,'u,.  an  interest  and  desire  in  wanting  to  learn.  None  of  this  has  to 
do  w'ith  the  location  of  any  ??chool  or  the  type  of  srhool  building. 

I  favor  a  system  that  wouhl  let  any  child  in  the  County  go  to  any  school  in 
the  County  and  have  complete  freedom  of  choice  as  was  suggested  by  Mr.  Thur- 
good  Ararshall  He  is  now  a  Justice  on  the  Supreme  Court  and  in  presenting  the 
case  in  1052  to  the  Supreme  Court,  said  he  wanted  children  to  "Imve  the  choice 
to  attend  any  school  he  desires."  I,  too  favor  complete  freedom  of  choice,  which 
is  full  equality. 

We  need  to  clearly  define  the  Issue  so  that  even  the  Courts  can  understand  it. 
Tlie  American  people  tmderstand  it  When  Congress  said  in  the  Civil  Right/?  Act 
of  10G4,  "Nothing  herein  shall  empower  any  oflBcial  or  court  of  the  United  States 
to  issue  any  (»rder  seeking  to  achieve  a  racial  balance  in  any  school  by  rwiuir- 
ing  the  transportiition  of  students  from  one  school  to  another  in  order  to  achieve 
such  racial  balance.**  Congress  thought  this  definitely  and  explicitly  covered  the 
subject. 

But  with  judges  who  stay  up  late  at  night  working  out  such  technicalities  as 
how  many  angels  could  dance  on  the  point  of  a  needle,  we  fir  i  that  thev  have 
discovered  all  types  of  interpretations  to  offset  this  very  definite  and  spwlfic 
language. 

ITiere  is  one  solution  that  we  must  act  on  immediately.  It  has  been  brought  for- 
ward with  greatest  clarity  by  Senator  Griffin  in  the  current  deoates  in  the  United 
States  Senate.  His  Amendment  as  offered  in  the  Senate  is  worded  as  follows : 
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«rf  o  J^^.^.'^t  Mondale  amendment,  after  the  words  "unif<.rm  baMs"  in- 

remainder  of  the  sentence,  and  add  the  followinR: 

cision  '..^^i  ,"„r"';J,^"'f  ^^"^^  jurisdiction  to  make  any  de- 

any  judgment  or  issue  any  order  the  cflfect  of  which  would  I*  to 

refiuire  that  pupils  1«  transiwrted  to  or  from  school  on  Uie  basis  of  tJieir  race, 
color,  religion,  or  national  origin. 

"Sec.  003.  No  department,  agency,  officer,  or  employee  of  the  United  Stnte-3. 
empowered  to  extend  Federal  financial  assistance  to  any  program  or  ac-ivUv 
,  •  ?'  ""'^"-wise.  .shall  withhold  or  threaten  to 

mn  e.lnf„'H^^^     I  cdpral  financial  ns..istance  in  order  to  coerce  or  induce  the 

mpleuientation  or  continuation  of  any  plan  or  program  the  effect  of  which  would 
be  to  require  that  pupils  be  transported  to  or  from  school  on  Uie  bLifof  the  r 
race,  color,  religion,  or  national  origin. 

"Sec.  9(M.  Xotwithstnuding  any  other  law  or  provision  of  law,  in  the  case  of 
jr/n"/?,^"" "V^  If'  "I       ^'"'^"'^  •"•"t"'^^'  <<"'rt  which  requires  the  tniiis- 

nrLni  iV*.'^'"'^""".*'';'!'/  ''^''''ents  from  any  school  attendance  area 

prescribed  by  competent  State  or  local  authority  or  which  requires  the  consoli- 
aation  of  two  or  more  local  educational  agencies  for  the  purposes  of  achieving  a 
fhhT  h"""^  students  with  re.spect  to  race,  color,  religion,  or  national  ori^n, 
with 5^1  ^"f'^^""."^  order  Shall  be  postponed  until  all  appeals  in  connection 
with  such  order  have  been  exhausted  or,  in  the  event  no  appeals  are  taken,  until 
the  *ime  for  such  appeals  has  e.\pired.  ' 

"Sec.  905.  If  any  provision  of  this  title,  or  the  application  thereof  to  any  ner- 
rnnu^nr""/'""^'  ^^^^  '"7""'''  "'^  '•'""""■ng  Provisions  of  this  title,  or  Mie 
fS^hereS.""    P'"*"''^'*'"     "^^^  P^"^"""     circumstances,  .shall  not  be  af- 

thr^ueh^oLh^i^Or  ffi^n'^'l"""       '^^'^  I'l?"'*'  ^'^^  'n  Congress 

through  Senator  Qnffln's  Le.?islation,  while  we  are  waiting  for  final  and  ner- 

~  is^{^'J't,fr.^?l^"r"  "  Constit^itfoiiaVZemfmen  . 

Let  u<.  keep  the  trick  clauses  out  of  it  and  vote  on  the  fundamental  issue  lust 

Linf  l"f  v„^f  •'7»'''''''  '"5:'.^1*'  Constitutional  Anu-ndraont  you  ar,  voting  to  end 
busing.  If  you  vote  against  the  Amendment  this  nu-aiis  that  you  favor  busing. 

air.  Cor.Lixs.  I  would  like  to  make  some  ;reneral  ob.servation.s  from 
tiie  testimony  and  discussion  of  other  Congrcj^smen. 

I  Ts-nt  to  s.iy  a  w  ord  fir.st  about  .sdiool  excellence,  ns  that  i.s  the  sub- 
ject tliat  concerns  us  the  most,  and  basically  is  what  we  are  interested 
m  excellence  ir.  our  schools  I  apiec.  w  ith  my  colleague  from  I.ouisiana 
when  he  talked  about  cx.-ellpn.-e  m  schools.  Ko  pointed  out  that  the 
school  building  whete  you  go  to  school  is  not  the  factor  that  deter- 
mines excellence.  The  nio.-^t  iiniioi  tant  thing  is  the  .schoolteacher  and 
every  one  that  studies  education  knows  liow  important  it  is  that  we 
have  top  schoolteachers. 

The  .second  thing  k  to  have  pupils  that  w  ant  to  learn.  And  a  third 
and  vei7  important  motivation  is  to  have  interested  parents  I  think 
many  times  we  overlook  this.  The  parents  should  encourage  the  vouno-- 
ster-s.  bo  .you  haA;e  students,  teachei-.s,  and  parents  all  concerne'd  with 
the  subject  of  busing. 

We  talk  all  of  the  time  about  racial  balance.  So  let's  go  back  to  the 
Liyil  Rights  Act  as  iny  distinguished  colleague  from  Afichigan  was 
talking  about  deferring  this  matter  to  the  Supreme  Coui-t  and  Federal 
courts,  lho.se  of  us  who  have  Ixen  concerned  with  busing  under  the 
cducatumal  system  are  di-sturliod  about  the  Court's  ahilitv  to  under- 
stand exactly  what  Congress  says.  We  think  that  we  are  goiiig  to  need  a 
constitutional  ameiulmeiit  or  at  lea.st  a  law  spelled  out  in  one-syllable 
words  for  the  Supreme  Court  to  understand  it 
The  Civil  Rights  Act  of  1964  says : 

Nothing  herein  shall  empower  any  offlc'al  oi-  Court  of  tho  United  States  to  issue 
any  order  seeking  to  achieve  a  racial  balance  in  any  school  by  rZir  ng  the 
Sciaffiance"  "^hieve'^such 
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Yet  in  spite  of  this  specific  lan^rua^e  in  the  basic  Civil  Kights  Act, 
racial  balance  has  been  the  whole  impetus  of  Mhat  is  involved,  I  don't 
sec  anyth.in^  uTon*;  with  a  minority  being  togetlier.  The  Chinese  out  in 
San  Francisco  have  raised  their  children  emphasizing  two  dill'erent 
concepts. 

One  virtue  is  to  discourage  any  Icind  of  juvenile  delinquency.  As  we 
know,  the  Chinese  children  have  the  best  record  as  far  as  juvenile 
delinquency  of  any  group  we  have  in  America. 

The  second  thing  they  teach  their  chiltlren  is  respect  for  their 
j)arents.  and  lx)th  of  these  arc  very  desirable  traits.  The  Chinese  have 
objected  to  busing.  They  are  a  minority  and  live  together  hut  now  they 
have  forced  busing.  It  doesn't  matter  what  minority  it  is,  groups  should 
have  a  right  to  live  together. 

I  had  un  experience  during  the  war  that  impressed  me  veiT  miich. 
Our  outlit  shipped  out  of  Boston  and  was  loaded  into  54  ships  in  our 
convoy.  About  the  fouKh  day  out  the  fellow  on  watch  came  back  and 
he  said.  '*The  Nazi  submarines  have  found  us." 

About  the  fifth  day  out  thu  whole  siibmarine  pack  had  foiind  us. 
My  men  became  pretty  nervous  and  they  a^ked,  '  How  long  is  it  going 
to  take  us  to  get  to  Europe  ?" 

1  went  down  and  checked  with  the  mate  and  the  mate  said,  "We  will 
get  there  just  as  fast  as  the  slowest  ship." 

In  busing,  we  are  getting  back  to  the  convoy  system.  We  are  gearing 
this  whole  thing  down  to  tlie  slowest  ship  and  school  training  is  related 
to  the  pace  of  the  slower  student  \ 

I  will  give  you  an  example  from  the  nearby  community  of  AVilmer 
near  Dallas.  In  1D70  Wihner  started  busing.  At  that  time  the  ratio  was 
45  i)erccnt  black,  55  percent  white.  That  was  1970.  Today  they  have 
already  passed  85  percent  black  so  we  didn't  achieve  any  type  of  inte- 
gration if  that  was  the  objective.  But  one  thing  we  have  done  out  there 
in  Wilmer,  the  school  achievement  level  has  dropped  two  grades  and 
class  work  is  adjusted  to  lower  grades. 

That  didn't  do  any  good  for  anybody.  What  they  have  done  is  simply 
confused  the  school  system. 

I  would  like  to  discuss  racial  balance.  I  think  about  the  greatest 
thing  we  have  in  the  city  of  Dallas  is  our  Dallas  Cowboy  football  team. 
We  don't  think  of  our  Cowboy  football  team  as  to  what  race  our  plaj^ers 
may  be.  We  think  of  a  team  and  yet  as  I  sat  down  and  reviewed  the 
team,  I  recalled  we  don't  have  a  single  Mexican-American  on  the  team 
and  most  of  our  stars  are  blacks. 

We  have  more  Mexican-Americans  in  Texas  than  we  do  blacks,  so 
what  we  would  do  if  we  went  on  quota  system  is  let  half  of  our  stars  go 
and  get  Mexican-Americans  to  learn  the  game. 

Mexican-Americans  are  the  best  soccer  players  in  the  world.  But  they 
are  not  the  same  stars  as  black  footballers.  Go  through  and  look  at 
who  is  outsta^.ding.  For  the  Cowboys  take  men  of  character  like  Cal- 
vin Hill,  or  Thomas,  the  rookie  of  the  year;  Hays,  the  fastest  man; 
Kenfro,  and  nobody  challenges  Renfro  back  in  defense  as  he  is  always 
all-pro.  Take  dynamic  big  Jethix)  Pugh.  Many  have  seen  Cornell 
Green  in  action.  These  men  led  the  Cowboy  team  to  the  world  cham- 
pionship. There  was  no  quota.  The  best  players  made  the  team.  To 
nave  the  best  team  in  scliool  we  should  never  go  to  quota  racial 
balance. 
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Ix>t  mo  toll  you  a  story,  Mr.  Chairman,  of  a  man  from  your  area. 
It  roirards  a  sergeant  from  New  York  City  whoii  we  served  toirotlier 
ill  tlio  Army. 

As  all  of  you  Iciiow,  you  p:ot  to  know  follows  protty  well  in  tlio 
Army  l)Ooauso  you  live  in  flie  mud  and  snow  and  you  sleep  together 
and  yon  snU'or  together. 

I  was  ill  an  outfit  of  Engineers.  The  2d  Platoon  was  my  platoon. 

yiy  oaj)tain  liapi)onod  to  have  a  hangup  about  Italians  so  he  put 
all  of  the  Italian  hoys  in  the  2d  Platoon. 

^yhvn  T  got  assigned  to  it,  I  realized  all  of  the  Italians  were  in 
that  i>latoon.  As  1  went  through  Europe,  I  began  to  realize  tlieso 
Avcrc  tho  fiiiost  lioyp  in  the  world. 

I  coiild  depend  on  thom.  They  Avere  good  boys.  When  Sunday 
nini(\  those  ))oys  wont  to  IVLass.  If  you  ever  asked'them  to  liolp  you, 
no  matter  what  timo  of  the  night,  tliey  were  always  tliere.  They 
wore  good  boys.  One  day  I  turned  to  tliis  sergeant  aiid  I  said.  ''You 
know  I  am  sure  lucky  in 'the  2d  Platoon.  We  are  really  lucky.  We  liavc 
all  of  the  Italians  in  our  platoon.''  lie  said,  "Lieutenant,  I  am  not  an 
Italian.  I  am  American.''  What  we  are  talking  about  here  today  is.  are 
we  going  to  let  everyone  in  this  country  be  America  is?  Aro  we  going 
to  be  Italians,  Poles,  Jews.  Japanese,  or  will  be  all  be  Americans.  ^Shall 
our  schools  be  on  a  quota  system  for  each  race  or  will  education  be 
equal  for  alb  and  will  all  stiulents  l)e  Americans. 

Chairman  Ci  jx.xu.  Thank  you.  ^Mr.  Collins. 

'Sir,  Jacous.  Mr.  Chairman,  I  have  a  question  T  would  like  to  ask. 
1  welcome  you  to  the  committee.  Congressman  Collins.  There  has 
hvvn  a  lot  of  testimony  al^out  freedom  of  choice— a  person  being  able 
to  go  to  the  Sf'hool  ho  wants  to  or  his  parents  want  him  to.  How  do 
you  reconcile  the  concept  of  freedom  of  choice  with  the  concept  of  the 
]i(Mghl)orhood  schools? 

Mr.  CoiMxs.  Normally,  most  people  like  to  go  to  the  school  in 
their  area  for  many  reasons.  It  is  closer  to  liome.^Thev  c  in  walk.  All 
of  the  normal  reasons  that  most  people  have.  They  \vijl  play  with 
these  same  children  when  school  is  out.  But  I  also  favor  the  freedom- 
of-choice  concept  I  think  it  is  highly  desirable. 

Suppose  we  only  offered  German  in  two  schools  in  our  city  and  the 
student  wanted  to  take  German.  Suppose  a  student  wanted  to  take  ad- 
vanced calculus  and  we  only  offer  that  in  three  or  four  schools.  I  think 
any  child  in  any  community  should  have  a  right  to  go  to  those  schools 
that  offer  these  limited  courses. 

Mr,  Jacobs.  Suppose  an  organized  effort  was  successful  in  a  black 
ghetto  someplace,  and  all  of  tlie  black  people  in  that  ghetto  wanted 
their  children  to  go  to  a  suburban  school  that  perhaps  had  pastel  col- 
ors, a  swimming  pool,  tight  windows — a  generally  bettor  building, 

1  believe  you  said  the  building  wasn't  all  that  important.  But  it 
would  seem  to  me  in  the  wintertime  if  windows  weren't  tight,  it  could 
have  a  chilling  effect  on  the  educational  process. 

Suppose  that  sliould  occur.  That  would  be  freedom  of  choice.  People 
would  organize  and  take  a  look,  and  rnaybe  some  would  note  that  the 
suburban  school  had  better  audio  aids. 

And  suppose  they  did  that  as  a  matter  of  freedom  of  choice.  Would 
you  find  some  conflict  then  between  the  advocacy  of  the  neighborhood 
system  of  schools  and  the  freedom  of  choice  concept  ? 
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Mr.  CoLUxs.  I  am  not  aware  of  schools  throughout  tlie  countr>-  but 
It  IS  mterestnig  m  the  South.  Today  you  will  find  in  the  Soutfas  a 
whole,  that  most  of  the  modem  schools  have  been  built  in  black  areas. 

One  of  .he  finest  high  school  buildings  in  Dallas  is  Pinkston.  Pinks- 

'^'y  'P^'^^'^«  voeutional  education 
whereas  students  have  Wen  encouraged  by  preachers  and  parents  that 
they  should  take  humanities. 

So  basically,  if  one  looks  for  the'bcst  school  facilities  in  our  particu- 
lar community,  you  would  find  black  neighborhoods  to  be  well  repre- 
sented. On  freedom  of  choice  it  would  be  only  fair  that  people  that  live 
withm  an  area  should  be  enti  led  to  go  to  their  neighborhood  school 
^fore  transfers,  but  there  would  be  plenty  of  openings  in  most  every 

shoddtLTnlS^^^^^^^^  ^---l  ^  «P--'  ^"bject 

Jacobs.  If  you  ran  into  the  hypothetical  that  I  propounded, 
then  how  would  you  reconcile  the  con^pt  of  ncigliborhooS  sclZls?  ^ 
eduStion'' I '  "^""It^l^^'  I  ^''^^  sat  in  I  got  the  best 

S  n^n^f^K  -f/"^  '^^^I  ^''"t         «>i-riesfc  building.  It  was 
tJ"''^'"^'-       "^1"^^^^  ^^'^  ^^'^^  «P«n  and  drafty.  The 
tK?n„<^  w  There  were  only  boards  on  the  walls  and  wind  wfiistled 
wS  t^y^  ca  led  It  the  shack.  This  was  a  college  building.  Yet 

7ai  t  T  """^l  ^  Y  ^  ^"'^  education.  The  reason  I  learned  was  be- 
cause  1  had  great  teachers. 

r.}^u  f  *hat  does  not  answer  the  question.  You  would  nut 

no  obstacle  m  the  wny  of  the  bla.ks  in  the  diotto  who,  oxercisW 

Ir^Z  theiJrS'hl'k?"'  ''  ''  "'"^^^  '"''^''''^'^ 

v^ilt^F^go^'  ^  ^^"'^  '"^^^  wherever  they 

Mr.  Jacors.  You  endorsed  the  statement  of  the  ;rentlenian  from 
l^uisiana,  Mr.  Wapr^ronner,  who  said  that  sclioojhusinff  was  a  socio- 
logical experiment  and  politically  expedient. 

Do  you  think  that  advocatin^r  busin<r  is  politirallv  expedient « 

Mr.  Collins.  No.  T  endorsed  his  concept.  I  did  not  ^ro  as  far  as  cot- 
ting  into  soclolo^ry  experiment.  I  was  endonsins:  the  concept  that  the 
type  of  school  building  is  not  the  crit<iria  by  which  you  measure 
academic  success,  although  I  would  $ay  this;  to* the  degree  busin<r  ]ias 
been  discussed  as  an  experiment,  I  object  because  I  hate  to  see  5-vear- 
old  children  used  as  pawns. 

I  think  if  we  are  going  to  do  experiments,  let's  do  it  with  mature 
people,  and  concentrate  in  schools  on  quality  of  education. 

Mr.  Jacobs.  One  last  question. 

txJ^}\  ^^^^  the  Dallas  Cowboys  were  the  greatest  thing  in  Dallas. 
Would  you  stand  on  that  statement? 

Mr.  Collins.  I  would  say  as  far  as  my  conrtituents  are  concerned, 
they  are  still  the  greatest.  They  are  the  greatest  team  in  the  world. 

Mr.  Jacobs.  Your  constituents  are  there,  too? 

Mr.  Collins.  It  is  a  great  thing  about  the  Cowl)ovs.  It  is  a  team, 
and  the  Dallac'  Cowboys  play  as  a  team  effort.  T^xC  team  effort  makes 
Amenca  great. 

Mr.  Jacobs.  You  do  have  good  libraries  there. 

Mr.  Collins.  We  do  have  other  good  attributes. 

Thank  you,  Mr.  Chairman. 

Chairman  Celler.  The  next  witness  is  Hon.  Samuel  L.  Devine. 
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STATEMENT  OF  HON,  SAMUEL  L.  DEVINE,  A  U.S  EEPRESENTATIVE 
IN  CONaRESS  FKOM  THE  STATE  OF  OHIO 

Mr.  Devine.  Thank  you,  Mr.  Chairman,  and  gentlemen. 
My  statement  is  before  you  this  morning,  and  I  will  be  brxef  and 
to  the  point. 

I  might  say  that  I  was  born  in  the  State  of  Indiana,  and  I  spent 
about  a  half  century  in  the  State  of  Ohio,  except  for  employment  in 
the  State  of  New  York  and  in  the  Stjxte  of  Colorado,  so  I  don't  think 
a  Yankee  ''""^^        "®  ^  Dixiecrat  here  this  morning;  probably  as 

I  am  glad  this  matter  has  finally  been  scheduled  for  hearing.  Too 
mucJi  time  has  been  wasted,  and  many  of  us  feel  the  legislative  proc- 
esses have  been  unduly  thwarted. 

Busing,  as  such,  xs  not  new  in  the  educational  system.  It  has  served 
a  useful  purpose  m  accommodating  students  whose  homes  were  a  milo 
or  more  from  school. 

But  the  key,  and  only  issue  before  you  today  is  whether  the  Con- 
gress ever  intended  busing  for  the  purpose  of  promoting  racial  inte- 
gration, or,  to  put  It  more  succinctly,  compulsory  busing  to  terminate 
de  facto  segregation  Should  buses  be  the  instrument  to  encoura<re 
more  mixture  of  the  blacks  and  whites  ?  " 

Stripping  away  all  of  the  highly  emotional  aspects,  it  seems  to 
me  the  only  way  to  promote  and  maintain  quality  education  is  to 
presorve  our  neigliborhootl  school  concept.  Our  chUdren  are  entitled 
to  quality  education,  no  matter  where  they  live.  Busing  all  over 
creation  does  great  violence  to  this  system,  and  indeed  encourages 
me.diocrity  as  well  as  makes  a  pawn  of  our  educational  processes 

I  recogiuze  m  taking  this  position  that  there  will  be  the  usual  cries 
ot  bias,  bigotry,  and  racism,  and  the  predictable  smears  from  the  pro- 
tessional  cml  libertarians  and  social  reformers.  The  NAACr  ^n.l 
AOliU  undoubtedly  will  appear  in  opposition  to  any  so-cal'  ^m,- 
bu  ■  .  -  legislation.  *^ 

Nevertheless,  it  is  my  firm  conviction  that  the  overwhelming  maioi-- 
ity  of  Americans,  black  and  white,  are  opposed  to  forced  busmg,  and 
tliey  don  t  care  whether  it  is  by  constitutional  amendment,  legisfation, 
or  court  decisions— they  want  it  stopped. 

The  Congress,  in  my  opinion,  luis  dallied  much  too  long,  and  should 
f afo,"P  to  this  iinportant  disruptive  issue  now.  The  courts  have  leo-is- 
lated  by  judicial  fiat,  and  attempted  social  reform  by  usurping  legisla- 
tive jurisdict'on,  clearly  misrep  ding  the  intentions  oi  the  Congress  that 
specifically  forbid  the  practice  of  busing  solely  to  end  de  facto  segre- 
gation and  promote  integration. 

I  trust  the  members  of  this  subcommittee  will  listen  well  to  the 
testimony  today  and  throughout  the  hearings,  as  well  as  to  their 
folks  back  home,  then  act  expeditiously  to  move  this  legislation  onto 
the  floor  of  the  House  in  order  that  the  issues  may  be  thorouglily 
debated,  and  all  Members  may  then  have  an  opportunity  to  "bite  the 
less  ^     record.  The  American  people  are  entitled  to  nothing 

Thank  you,  Mr.  Chairman. 

Chairman  Celler.  Thank  you  for  your  brevity  and  for  your  sue- 
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We  understand  your  position  very  well  indeed,  sir.  "We  are  gi*atc£ul 
to  vou. 

Our  next  witness  is  the  gentleman  from  Virginia,  Watkiiis  JI. 
Abbitt. 

STATEMENT  OF  HON.  WATKINS  M.  ABBITT,  A  U.S.  REPIIESENTA- 
TIVE  m  CONGRESS  FROM  THE  STATE  OF  VIRGINIA 

Mr.  Abbitt.  Mr.  Chairman,  I  have  a  prepared  statement  which 
I  would  like  to  ask  consent  to  submit  for  the  record  and  then,  for  the 
sake  of  saving  time,  I  would  like  to  summarize  what  it  says. 

Chairman  Celler.  You  have  that  consent. 

(Statement  follows:) 

Statement  of  IIox.  Watkins  M.  Abbitt.  a  U.S.  RKi'jtnsKXTATivK  ix  Coxckkss 

FBOil  THE  StATK  of  ViKClNIA 

Mr.  Chairman  and  Meinhors  of  the  Suhcommittoo.  I  want  to  exprf.ss  my 
preciation  for  the  oiiiiortwnity  of  testifying  in  snpiiort  of  H,J.  Kt»s.  s.";.j  and 
other  similar  proposed  amendments  to  the  Constitution  relating  to  tho  transpor- 
tation and  assignment  of  public  school  students. 

I  introduced  by  resolution  on  yoptember  i».  1071  when  it  l^ecame  apparent  that 
some  action  must  be  taken  if  we  are  to  preserve  any  semblance  of  order  in  tiie 
Operation  of  our  public  schools.  Mucli  has  happened  since  the  intnnlnctirui  of 
these  resolutians  last  fall  which  makes  it  even  more  inineraUve  that  actidii  be 
taken  without  further  delay  to  avoid  catastrophic  prolilcms  when  st-bool  oi)ens 
in  S(»ptember.  The  proposed  consolidation  of  the  Kiehmond  public  schools  with 
tlios(»  of  Henrico  and  Chesterfield  Counties  in  Virginia  is  now  before  the  Kourth 
Circuit  Court  of  Appeals  and  should  the  Order  issued  in  January  by  the  Fe{h'r:d 
District  Court  be  upheld,  this  would  open  the  floodgates  for  similar  cmii't  orders 
in  other  school  districts  throughout  the  I'nitcd  States. 

If  there  were  ever  any  questicm  ahont  the  nationwide  appeal  of  this  issue, 
sucli  apprehension  should  have  been  effectively  erased  by  the  decision  of  the 
Federal  District  Court  at  Richmond.  Make  no  mistake  about  it — we  are  facing 
a  tremendous  crisis  throughout  America,  and  the  quicker  Congress  acts,  the 
oetter  opportunity  \Ve  will  have  to  diminish  the  disastrous  results  which  may 
well  ecmie  from  consolidations  of  the  type  proposed  at  Uiehmond.  It  should-  be 
abundantly  obvious  that  if  the  Federal  courts  can  force  the  consolidation  <if 
school  .districts  in  three  separate  localit-es  in  order  to  achieve  that  which  could 
not  be  accomplished  within  a  single  district,  who  is  to  say  that  such  consolida-. 
tions  In  the  future  might  fall  across  state  lines,  encompass  an  entire  state,  or 
establish  a  national  school  system. 

Frankly,  I  feel  that  Congress  has  already  waited  much  too  long  in  the  hoix>s 
that  eventually  things  would  work  out  satisfactorily.  It  is  obvious  that  such 
d(»Iays  have  on'y  co?  plicated  the  situation  and  what  was  vWiee  a  parochial  proli- 
lem  in  the  .southern  ^lart  of  the  United  states  is  now  becoming  a  major  national 
issue.  People  from  all  over  the  country  are  becoming  incensed  over  the  preoccu- 
pation of  the  Federal  courts  and  HEW  w'*h  the  idea  of  forced  busing  in  order 
to  achieve  racial  balance  in  the  public  schools.  Federal  judges,  with  seenjing 
ambitions  to  become  school  superintendents,  are  through  diverse  nieans  se(»king 
to  force  their  viU  upon  school  districts  with  little  or  no  regard  for  the  ultimate 
eonsecpiences.  Surely  there  must  be  some  limit  to  which  Federal  judges  and 
HEW  bureaucrats  may  go  in  seeking  to  achieve  racial  balances  in  the  public 
schools.  If  the  courts  are  not  going  to  exercise  sanity  and  the  Executive  Branch 
continues  to  dilly-dally  on  the  issue,  then  it  must  logically  fall  upon  the  (Urn- 
gress  to  exercise  some  restraining  force  to  protect  the  public  schools  of  Anierici. 
I  submit  that  it  is  the  responsibility  of  Congress  to  take  the  lead  in  such  matters 
and  not  wait  until  disaster  hits  upon  us  before  charting  a  logical  and  judicial 
course  of  action.  Unless  this  is  done  we  may  ultimately  find  that  we  have  little 
left  worth  preserving. 

There  has  been  much  talk  about  the  various  methods  to  be  utilized  in  solving 
the  school  assignment  issue.  Some  contend  that  legislative  action  to  assure  ''free- 
dom of  choice"  in  the  assigning  of  students  to  the  public  schools  is  the  most 
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logical  answer.  It  is  o!)vians  by  this  time  that  congressional  reluctance  and 
executive  uncertainty  is  heinp  overrun  !>y  judicial  usn^•••^ion  of  power  so  that 
"frewloni  of  choice*'  would  he  of  qucstionahle  value  even  ir  Congress  would  pass 
one  of  the  several  hllKs  now  i)ending  under  which  free  choice  would  l)e  available. 

We  have  certainly  learned  by  exi)erience  that  relying:  uixni  restraint  iu  HKW 
or  certain  Fed(»nd  e(/urt.s  is  futile.  We  have  sat  by  ancl  watehed  authority  over 
our  schools  continually  shift  from  Im-al  .school  boards  to  HEW  and  the  Federal 
fov.rt.s.  This  prm-ess  must  be  reversed — and  I  am  convinced  that  the  only 
elTective  way  this  ran  be  brought  about  is  through  a  constitutional  amendment. 

Our  public  s<-hools  are  one  of  our  most  cherished  possessions.  They  have  stocKl 
us  well  thnmgli  many  years  and  we  can  not  afford  to  sacrifice  the  quality  of 
our  wlucaiion  simply  to  imcify  and  placate  certain  elements  which  insist  uixm 
preciso  pe/centages  of  racial  balance  in  tJie  schools.  Sooner  or  lftt«r  we  must 
dmde  which  is  more  important — to  meet  each  and  every  objection  raised  by 
si)linter  groui>s  who  insist  upon  liaving  their  own  way  or  to  i>rescrve  and  expand 
(juality  education  for  our  ycmng  peoi>le.  Far  too  much  time  and  far  too  much 
effort  has  bee:i  expended  in  recent  years  in  trying  to  establish  guidelines  and 
meeting  ridicidous  requirements  laid  down  by  minority  pressure  groups,  HEW 
bureaucrats  and  power-grasjang  Fedenil  judges.  Such  actions  have  not  resulted 
in  an  inipr(wement  of  public  education  !>ut  have  in  fact  diminished  the  effec- 
tiven(»<s  of  edncatitm  in  Anierieu.  Time  was  when  the  puhlic  scho<»l8  were  the 
idace  for  develojting  le.ulersiiii).  for  improving  the  minds  of  our  children  and 
l)ro\iding  ji  setting  for  the  learning  process.  rnd(»r  the  harasMuent  of  IIIOW 
and  the  intrusion  of  the  courts,  many  of  (mr  schools  have  become  anything  but 
institutions  wiien*  learning  may  Ije  easily  encouraged.  Parents  are  fearful  of 
th(»i  *  (children's  safety  in  getting  to  school  and  while  tliey  are  witldn  the  st-hwd 
buildings.  Conduct  within  the  schools  has  beecnae  a  nux-luTy  and  far  more  atten- 
tion is  ^iven  today  to  how  a  child  gets  to  sciiool  rather  than  what  he  learns 
after  he  arrives  in  the  cla>ssrooni. 

It  is  ridiculous  for  Fed(»ral.  Stato  and  local  governmer.ts  to  continue  calling 
for  additional  funds  for  public  education  within  the  framework  in  which  we 
now  snpport  our  public  schools,  t'nless  som(*thing  is  d(me  to  overcome  t^e  pre- 
occujaition  with  racial  balances,  re.'^ardlcss  of  the  consequences  to  (|Uality  educa- 
tion, our  public  schools  are  destined  to  become  a  mwkery.  It  makes  no  sense 
whatever  to  disrupt  quality  eductnion  i>rogranis  within  schfKils  which  already 
are  su!)stantially  integrated  in  order  to  achieve  some  unrealistic  guideline  for 
penent^ige  balance  within  a  tot^il  school  system. 

UelM)rls  are  eoniing  in  almost  weekly  of  court  decisions  and  HEW  directives 
which  are  totally  ignoring  the  principal  puriK)>^»s  of  education  in  favor  of  placating 
certain  groui*s  who  seek  to  achieve  racial  iK»rcentages  in  tin*  public  schooN.  No 
botter  (»xani])Ie  of  this  can  l;e  found  anywhere  in  Amenca  than  in  the  .Tanuai-y 
decision  by  the  FcdiTal  District  Court  at  Richmond.  Nowhere  in  the  Constitu- 
tion or  in  Fedenil  st^jtut»,'s  is  there  any  authority  for  a  i'VdemI  judge  to  force 
the  reconstitution  of  sch(K)l  districts  in  order  to  achieve  goals  which  he  himself 
has  promulgated.  Y  t,  this  was  done  in  the  Richmond  case  and  if  this  is  not 
overturned  l)y  the  liigluT  courts  there  is  no  telling  how*  far  some  of  the  Federal 
judges  are  likely  to  go  in  the  future. 

The  controvers.\  over  America's  public  schools  has  far  transcended  the  ques- 
tion of  integration  versus  segregation.  Many  of  the  s^'hool  districts  which  are 
now  feeling  the  iieavy  hands  of  Federal  judges  and  HEW  bureaucrats  are  those 
which  an^  alr'»ady  largely  integrated  This  is  iiarticularly  true  in  the  South 
where  most  of  the  concentration  has  been.  In  my  opinion,  far  too  much  emphasis 
has  already  been  placed  upon  perc**ntage  balances  in  trying  to  achieve  certain 
goals  in  Southeni  schools.  Our  pe(^i)le  have  been  patient  under  trying  clrcmn- 
stances  and  in  tlu»  face  of  what  I  consider  to  be  judicial  tyranny  our  peojde  have 
attempted  to  work  out  orderly  compliance.  Much  progress  was  behig  made  before 
certain  judges  began  insisting  upon  mass  busing  and  I  am  fearful  that  unless 
this  Congress  tak(»s  concrete  action  lo  forbid  busing,  we  will  mnm  have  totally  un- 
rens(aiabl(»  demands  being  made  by  Federal  courts  and  HEW. 

I  am  convincod  that  the  only  way  to  achieve  this  is  through  a  constitutional 
amendment.  It  is  imix)ssible  to  reason  witJi  many  of  the  Federal  judges  who  do 
not  know  the  meaning  of  judicial  restraint.  They  are  more  interested  in  forcing 
upon  communities  their  own  philosophical  and  sociological  views  rather  than 
trying  to  realistically  look  at  the  situation.  Federal  judges  were  never  meant  to 
be  school  8uperintendent,s  and  If  we  ever  reach  the  place  in  America  where  our 
schools  are  run  from  the  Federal  bench  and  from  behind  the  walls  of  HEW, 
then  we  have  reached  a  sad  day  in  the  history  of  education  in  America, 

The  time  has  come  for  plain  talk  in  dealing  with  this  problem.  We  can  not 
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substitute  ideology  and  sociological  fantasies  for  the  quality  education  which 
our  young  people  need  in  meeting  tlie  cliallenges  in  our  world.  The  schools  have 
become  havens  of  disorder  and  rsercvoirb  of  discontent.  The  crisscross  of  forced 
busing  on  the  highways  of  America  present  a  latent  iwssibility  of  great  danger 
and  much  time  and  money  is  being  expended  in  the  useless  endeavor  of  forced 
busing.  Nowhere  have  I  seen  that  our. young  people  are  obtaining  any  useful 
knowledge  on  buses.  Those  judges  and  those  HEW  theorists  who  want  to  remold 
and  remake  our  public  scliools  are  doing  a  good  job  of  bringing  ruination  on  one 
of  America's  greatest  institutions. 

This  Congress  has  the  authority  and  the  responsibility  of  protecting  our 
schools  and  I  believe  that  the  American  people  have  a  right  hold  us  accountable. 

1  urge  this  subcommittee  to  give  tiioughtful  and  mature  consideration  to  the 
whole  problem  whicli  faces  us  and  I  trust  that  your  influence  will  be  brought 
behind  the  securing  of  a  constitutional  amendment  to  clear  up  this  whole  messy 
situation.  In  my  opinion,  we  have  already  waited  far  too  long  and  allowed 
things  to  get  too  much  out  of  hand.  There  is  still  time  to  save  our  public  schools  If 
we  have  the  will  to  do  it. 

I  for  one  wish  to  state  that  I  am  totally  opposed  to  the  concept  of  forced 
busing  in  order  to  achieve  racial  balance  in  the  public  schools.  I  do  not  feel 
that  it  is  fair  to  the  children  themselves  to  be  carried  all  over  the  countryside 
In  order  to  get  to  a  school  far  from  their  homes.  This  Is  hurting  both  the  white 
^nd  black  children  of  America  and  in  many  Instances  it  is  the  latter  who 
are  suffering  the  most.  Many  young  people  are  forced  to  work  before  or  after 
school  and  time  spent  on  buses  is  a  j>er3onal  loss  to  them.  It  is  ironical  that 
contesting  groups  and  organizations  are  spending  vast  amounts  of  time  and 
effort  to  debate  the  school  assignment  issue  when  the  young  people  themselves 
are  the  principal  ones  Involved.  I  am  convinced  that  the  vast  majority  of  our 
people,  young  and  old  alike,  are  opposed  to  forced  busing  in  order  to  achieve 
racial  percentages  and  the  quicker  we  adhere  to  the  will  of  the  majority  the 
better  off  all  of  us  will  be. 

Mr.  Akbttt.  I  will  state  briefly  my  views. 

Mr.  ChainnuiK  1  ani  very  much  iii  favor  of  the  constitutional  amend- 
ment which  would  prohibit  busin<^  purely  and  simply  to  achieve  racial 
balance  in  the  various  schools  outside  of  the  locality  or  the  commu- 
nity where  the  child  resides.  I  introduced  a  resolution  along  this  line 

2  years  ajro. 

In  my  opinion,  the  courts  do  not  have  authority  to  break  down  poli- 
tical subdiAHsions  and  cause  busing  purely  and  simplv  on  account  of 
race,  as  it  was  done  in  the  Richmond  case.  I  think  the  courts  have 
far  exceeded  their  authority. 

I  realize  they  have  the  power  to  do  this,  but  in  mv  opinion  it  is 
]  le^l.  I  don't  k?iow  of  any  other  way  that  h  can  be'stopped,  other 
tlian  by  constitutional  amendment. 

I  realize  that  the  Constitution  is  nof  to  1>e  trifled  with.  It  is  a  serious 
matter  wlien  we  amend  our  Constitution  I  realize  that  Inn/nia^^  must 
be  drawn  very  adroitly,  and  that  we  need  many  expert  people  to  decide 
the  exact  languacre,  but  the  people  in  my  area,  both  black  and  white, 
are  opposed  to  hemtr  bused  out  of  their  neighborhood  to  another 
nei,fr»iborhood  beyond  the  boundary  lines  where  they  are  customarilv 
living,  and  where  they  have  been  going  to  school.  I  think  that  is 
universally  true. 

In  my  liome  county  of  Appomattox,  Va.,  we  have  a  unitary  school. 
We  have  one  high  school  in  the  county.  We  Irnve  one  grammar  school 
in  the  counts,  and  we  have  two  lower  schools,  so  there  is  no  question 
about  our  schools  being  entirely  integrated  in  my  county.  But  we  have 
a  small  county,  only  9,000  people. 

In  the  other  areas,  where  there  is  busing,  there  i?  widespread  dis- 
content. Our  people  feel  that  the  Government  is  more  interested  in 
mixmjr  the  races  and  achieving  social  revolution  than  they  are  in 
educatmg  our  children. 
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They  very  strongly  feci  that  our  children  should  be  given  the  best 
education  possible,  but  that  they  have  a  right  to  attend  their  local 
schools,  the  neighborhood  schools. 

I  realize  that  some  years  ago  schools  were  not  equal  in  our  section. 
There  is  no  question  about  that.  But  that  is  a  thing  of  the  past,  now. 

I  just  hope  that  it  is  the  will  of  this  committee  that  they  will  pass 
on  a  proper  resolution  which  would  bring  to  a  halt  the  busing  of  our 
children  beyond  their  neighborhood  schools. 

Mr.  Chairman,  that  is  my  statement. 

Ch  airman  Celler.  May  I  make  one  observation  and  have  your 
reaction? 
Mr.  Abbitt.  Yes,  sir. 

Chainnan  Celler,  Is  it  not  true  that  in  our  Constitution  and  in 
the  amend>nents  to  the  Constitution,  we  always  have  accorded  or 
^  "anted  positive  rights;  wo  never  negated  any  rights,  except  in  the 
case  of  prohibition  which  was,  of  course,  repealed.  Is  that  not  true? 

Mr.  Abbfit,  That  is  true. 

Chairman  Celler.  We  have  granted  rights;  we  have  never  taken 
them  away. 

In  the  case  of  the  amendment  you  are  advocating,  we  would  take 
away  rights,  would  we  not? 


they  had,  but  in  my  opinion  not  the  authority,  under  the  Constitution, 
to  do. 

Chainnan  Celler.  Any  questions? 
Mr.  HuNGATE.  Yes,  Mr.  Chairman. 

I  appreciate  the  gentleman's  comment.  I  take  it  he  would  airree  that 
involved  here  is  not  only  busing  as  such,  but  the  prcMem^  as  you 
stated,  of  the  breakdown  of  the  political  subdivisions  as  required  by 
the  court  aetion  requiring  that.  Would  the  gentleman  comment  on  the 
Minnesota  and  Texas  cases,  and  California  State  case,  regarding  the 
tax  system  for  raising  revenues  for  schools  under  equal  protection  of 
laws  concept  ?  Would  you  have  a  view  on  that  ? 

Mr.  Abbht.  Yes.  1  think  the  court  far  exceeded  its  authority.  In 
our  case,  the  court  in  Richmond  wiped  out  political  subdivision  lines. 
The  judge  set  up  a  phantom  school  board.  He  has  directed  how  much 
of  the  money  one  political  subdivision  had  to  pay,  and  out  of  a  blue  sky 
said  how  many  members  o£  the  school  board  there  were  to  be. 

I  think  he  had  no  authority  whatever  to  do  it,  but  he  did  it,  and^ 
of  course,  now  his  decision  has  been  stayed  by  the  Fourth  Circuit  Court 
of  Appeals,  and  I  hope  it  will  be  brought  up  relatively  soon,  but  I 
think  this  amendment  will  take  care  of  it. 

Mr.  HuNGATK.  Thank  you,  Mr.  Chairman. 

Mr.  PoFP.  Mr.  Chairman,  I  simply  say  welcome  to  you  from  the 
coniniittoe,  and  express  the  appreciation  of  the  committee  for  the 
procedure  you  pursued  in  makmg  your  contribution  to  the  committee. 


Mr.  Abbitt.  Thank  you. 
Thank  you.  Mr.  Chairman. 

Chairman  Oeller.  Our  next  witness  is  the  Honorable  0.  C.  Fisher 
from  the  State  of  Texas. 
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STATEMENT  OF  HON.  0.  C.  FISHER,  A  U.S.  REPRESENTATIVE  IN 
CONGFESS  FROM  THE  STATE  OF  TEXAS 

Mr.  FisiiKR.  Tliank  yon,  Mr.  Chairman.  I  have  a  very  brief 
statenient. 

Mr.  Cliairnian,  I  wolconio  tliis  opportnnity  to  te.stify  in  I)ehalf  of 
proposals  which  would  amend  the  Constitntion  by  providing  that  no 
public  school  student  shall  be  assi<rnod  to  or  required  to  attend,  or  for- 
bidden to  attend,  a  pai-ticular  scliool  because  of  his  race,  creed,  color,  or 
econrmiic  class. 

I  would  hope  tlie  resolution,  if  and  wlien  reported  ])y  this  commit- 
tee. wiM  make  crv.sta]  clear  this  ])roliibition  shall  be  hindino:  on  all 
JVderal  a^jv'^ncies.  bureaus,  departments,  and  coui*ts. 

Hecanse  of  the  pi-ojection  of  the  forced  businor  concept,  ^ve  face  in 
this  country  an  anomalous  sitmition  which  has  become  too  intolerable 
for  the  people  to  bear.  Kvcry  nntional  and  local  poll  I  liave  seen,  in- 
cludin*r  'he  Gallup  poll,  confirms  the  fact  that  some  *S0  percent  of  all 
Americans  are  o])posed  to  this  form  of  tyi-anny — and  they  demand,  and 
are  entitled  to  hsive.  somethin<r  done  about  if. 

Mr.  Chairman,  as  you  well  know,  there  has  been  a  lot  of  sidesteppins: 
and  doubietalk  on  thi'^  issue.  There  are  those  who  say,  ''Yes.  of  course, 
T*m  a^ain.st  businfr.  but  this  is  not  the  way  to  do  it."  Another  one  says. 
"T'ln  a<rninst  hnsinp:.  nnle'^s  \t'<  done  to  provide  Equality'  education." 

Xow,  these  excu^-es  are  invalid.  They  ni-e  u^ed  by  1lio«e  who  are  ap- 
parently afraid  to  take  a  (inn  stand  on  t^e  issue,  and  are  unwillinir  to 
do  somethin<r  about  it.  They  blow  hot  and  cold  at  the  same  time.  So 
often  wc  hear  the  voice  of  Esau,  but  we  see  tlie  hand  of  Jacob. 

We  liiive  reached  the  jxiint  where  you  are  eithei-  fo?-  or  atjainst  the 
forced  businir  concept,  period.  In  my  opinion,  the  American  people  are 
in  no  mood  to  accept  ])hony  excuses. " 

If  a  particular  school  is  below  the  educational  standard  of  another 
school  located  10  miles  away,  the  answer  is  not  in  bnyin<r  a  bus.  hirins: 
a  driver,  and  hanlin<r  a  bunch  of  the  children  to  the  more  favored 
school,  and  vice  \  ersa.  The  answer,  and  the  only  prcj^er  answer,  lies  in 
actions  to  improve  the  standards  of  the  school  wiiicli  may  be  deficient 
in  some  respect 

The  fact  is  that  forced  busin^r  is  for  one  purpose  only — not  to  im- 
prove educational  opportunities,  but  for  racial  mixture  purposes.  In- 
deed, there  is  much  evidence  that  the  forced  busin^r  lends  itself  to  the 
lowering;  of  educational  standards,  along  with  other  undersirable 
effects. 

Busing  has  nothing  to  flo  with  neighborhood  integration.  We  already 
have  that.  Today  no  child  is  denied  admittance  to  any  public  school 
because  of  that  child's  race,  creed,  or  color. 

AVlien  you  talk  about  taking  children  out  of  their  neighborhood 
schools  and  forcing  them  t^  travel  10,  or  even  20,  miles,  you  are  tinker- 
ing with  the  health  and  safety  of  those  youngsters.  Yon  are  striking 
a  blow  at  a  ba.sic  American  freedom.  You  are  attacking  the  neighlx)r- 
hood  school  concept,  so  dear  to  the  hearts  of  all  Americans,  reirardle.ss 
of  race.  You  are  undermining  the  integrity  of  the  public  school  system 
in  this  country. 

Mr.  Chairman,  forced  busing  has  become  not  only  a  national  issue 
but  a  national  sc^indal.  Busing  costs  money — vast  amounts  of  money — 
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money  tliat  slioiild  be  used  for  educational  purposes,  and  to  improve 
:i!iy  schools  that  need  it  for  that  pur])Or^e. 

Tlie  courts  liave  nnidc  it  clear  tliat  tlie  only  real  and  permanent 
answer  to  this  problem  is  a  constitutional  amendment — unless,  of 
rou!-se,tliisconnnittee  should  j)refer  leirislation  to  limit  the  jurisdiction 
of  tlu'  courts  as  applied  to  pupil  ahsijjnnients. 

I  am  confident  this  conmiittee  will  reco<;nize  the  ur^rency  of  this 
mjitter  :ind  will  ))roceed  to  report  a  resolution  which  will  allow  every 
Member  of  the  House  to  vote  on  it — one  way  or  another.  Surely  it  is 
rcro<j:nized  that  the  American  people  are  entitled  U)  this  consideration. 
Thank  you. 

( liainuan  Cfjj.kr.  Thank  you  very  much,  Mr.  Fisher. 
Our  next  witness  is  m}^  neighbor,  the  distinguished  genjllemau  from 
Vir«rinia,Tom  Downing. 
We  arc  glad  to  have  you',  '^^v.  Downing. 

STATEMENT  OF  HON.  THOMAS  N.  DOWNING,  A  U.S.  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  VIRGINIA 

Mr.  DowMXG.  Thank  you  very  nnicli,  Mr.  Chairman. 

It  is  with  deep  apprcciatio!!  that  I  appear  In^forc  you  and  the  other 
nuMnhers  of  the  distinguished  subconnnittee  to  explain  my  ])osition 
on  the  neod  for  a  constitutional  anu^ndnient  wliicli  would  ])roliii)it 
ronipulsory  busing  of  students  in  order  to  achieve  spt^ciflc  racial 
balance  in  our  public  schools. 

J  shall  be  brief. 

There  is  an  old  Indian  adage,  Mr,  Chairman,  which  says.  "To  under- 
stand another's  problems,  you  nmst  wiilk  in  his  nioccasions."  Those 
01  us  from  the  Southern  and  border  States  who  have  suifeivd  the 
results  of  discrimination  l^etween  de  jure  and  de  facto  segregation 
welcome  the  support  of  those  tVom  ^licliigan.  California,  and  other 
]U)n-Southern  .States  who  have  recently  walked  in  our  moccasions.  In- 
(ku'd,  if  all  the  disciples  of  de  facto  segi'egation  wei-e  forced  into  the 
san^e  footwear,  the  parade  of  congressional  witnesses  before  this 
distinguished  subconnnittee  would  be  considerably  longer  and  more 
diverse. 

The  feeling  against  forced  busing  to  achieve  racial  balance  is  uni- 
versal enongli,  however.  Recently  surveys  have  shown  that  up  to  80 
percent  of  all  Americr4ns  oppose  it,  while  nioi*e  than  (JO  percent  of 
Ijlack  parents  are  against  it. 

In  the  State  of  Wisconsin,  where  a  high  ratio  of  whites  to  blacks 
exists,  the  senior  Senator  reported  in  his  newsletter  that  slightly  more 
than  87  percent  of  those  i^esponding  to  his  miestionnaire  answered, 
"Xo,"  to  his  c[uestion.  T>o  you  think  busing  sliould  he  used  to  elimi- 
nate segregation  whenever  it  exists  and  whatever  its  causes?'' 

Clearly,  the  American  people  prefer  the  concept  of  the  so-called 
neighborli.'itjd  sclirol. 

The  main  question,  then,  becomes  how  to  put  an  end  to  this  child- 
handling  ti'chnique  of  busin^^,  and  achieve  our  neighborhood  schools. 
As  I  S(^e  it,  thei-e  are  four  possible  answei:s : 

1.  The  Supreme  Court  could  reinterpivt  its  recent  decisions  and 
reverse  the  drive  toward  compulsory  busing. 

2.  The  administration  could  refuse  to  implement  any  further 
busing  plans. 
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3.  The  Congress  can  initiate  legislation  to  end  conipuIsoiT 
busing.  '■  •' 

j^^^'^-.^^  constitutional  amendment  could  put  a  positive  end  to  this 

Options  1  and  2  appears  to  offer  very  biim  hope.  It  would  be  -las- 
sihed  as  a  miracle  for  the  Supreme  Court  to  reverse  itself  so  soon 
Perliaps  m  another  50  or  To  years,  future  jurists  will  perceive  the 
mischief  accon;]  lished  and  he  in  a  position  to  alter  bv  reversal  the 
recent  cases  onti-.  ing  compulsory  busing. 

President  Xlxon  mav  wish  to  follow  the  desires  of  a  vast  maioritv 
01  Americ-iiis.  but  the  Federal  bureaucracy  is  such  that  it  is  doubtful 
whether  elfectivc  action  can  be  accomplished  in  this  manner 

An  equally  important  contribution  to  administrative  inadequacv  is 
tlie  Executive's  «ubservience  to  the  judicial  branch  of  Government 
1<  ederal  courts  have  ordered  busing.  A  perfect  example  of  this  con- 
cept IS  m  my  own  State— the  now  infamous  Richmond  case  involvin"- 
three  separate  school  jurisdictions.  It  hardly  seems  necessary  to  cit? 
further  exami^jcs. 

Thus,  we  are  left,  Mr.  Chairman,  with  congressional  action:  simple 
legislation,  or  the  inauguration  of  a  constitutional  amendment. 

AVe  have  seen  time  after  time  that  the  statutory  approach  is  not  the 
answer.  The  Civil  Rights  Act  of  1964  and  the  Witten  amendments 
to  appropriations  bills  of  the  Departments  of  Labor  and  Health.  Edu- 
cation i-nd  ^^  elf  are  for  the  fiscal  years  1969-72  have  all  been  undone 
by  the  oupreme  Court. 

c^?^^^  ^1?^'  also  ruled  unconstitutional  the  statutes  of  thr^ 

States  of  Nortl  Carolina  and  New  York. 

It  appeai-s.  Air.  Chairman,  that  the  only  thing  which  the  U  S 
bunronie  t  oun,  has  not  ruled  unconstitutional  is  an  amendment  to  the 
L.S.  Constitution  itself.  This  is  the  keystone  of  our  hope. 

Ihe  ear hest  opinion  that  I  have  seen  which  sets  forth  the  principle 

weaUh  (4  Call  5).  which  was  argued  in  the  High  Court  of  Chancery 
100  yeaiT.  ago.  The  opinion  was  delivered  by  the  eminent  George 
W.Uhe,  preceptor  of  Jefferson  and  Marshall.  Chancellor  Wythe's 
opinion  concluded :  >»j^uies 

«vIrLVn"'?  'f5'sl";"'f.  «n  event  to  he  deprecated,  should  nttoinpt  to 

n^M  }  T  "^r/l'-  P''''":"b«l  to  them  by  the  people.  I,  In  adininisti-rinK  the 
n  bll.-  Justice  of  the  conntr.v,  will  meet  the  united  powers,  at  inr  .eat  In  th  « 
tribunal:  and  pointing  to  the  Constitution,  will  say  to  the  n!  here  Is  the  limit 
of  .vour  authority;  and,  hither  shall  you  go,  but  no  further. 

It  is  noteworthy  to  me  that  Marshall,  at  that  time  a  fledgling  attor- 
ney scarcely  1  year  out  of  Wythe's  law  lecturer  at  the  College  of  Wil- 
liam and  Mary,  was  m  the  courtroom  in  Richmond  that  day  hearing 
tJie  same  doctrine  which  he  would  espouse  21  years  later. 

^  011  will  note  that  the  opinion  cited  the  Constitution  as  the  limit  of 
aiitiiority,  the  Constitution  as  prescribed  by  the  people. 

It  IS  incumbent  upon  us,  I  feel,  as  Members  of  the  greatest  body  of 
our  federal  system,  the  body  closest  to  the  people  themselves,  to  take 
^Sple  ^    """^ ""'^^^y  Constitution  the  wishes  of  the 

otWisa  *  '^P'^^"***^^^  democracy.  ITie  people  will  not  have  it 
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Mr-  Chairman,  I  would  like  to  say  this.  I  believe  that  this  Congress 
can  go  in  two  routes.  If  you  and  your  distinguished  committee  think 
that  legislation  is  the  answer,  go  ahead.  But  also  let  us  go  ahead  with 
the  proposed  constitutional  amendment,  too. 

In  my  humble  opinion,  I  do  not  think  legislation  is  the  answer.  I 
think  it  will  take  a  constitutional  amendment,  and  this  takes  time.  For 
that  reason,  I  would  like  to  see  both  proceed  simultaneously. 

Thank  you,  sir. 

Chairman  Celler.  Mr.  Downing,  "Scientific  American,"  issued  in 
December  1971,  reported  findings  of  the  National  Opmion  Research 
Center  which  asked  the  question :  Do  you  think  white  students  and 
Negroes  should  go  to  the  same  scliools  or  separate  schools  ? 

Eight  out  of  10  white  citizens  in  the  North  supported  integrated 
<;ducation.  Nationally,  throughout  the  land,  75  percent  of  white  Ameri- 
cans supported  integrated  education. 

Now,  I  would  like  to  ask  you  this  question:  Do  you  support 
integration? 

Mr.  DowxiNG.  I  do,  Mr.  Chairman. 

Chai  rman  Celler.  How  could  it  be  brought  about? 

Mr.  Downing.  I  think  it  is  a  question  of  evolution,  Mr.  Chairman. 

As  I  have  lieard  so  much  up  here,  the  laws  don*t  occur  by  revolution, 
they  occur  by  evolution.  I  think  it  is  going  to  take  time.  I  think  we 
should  persist  in  our  effoi-ts  to  integrate  all  segments  of  our  society,  not 
just  education. 

I  think  by  this  mass  effort  to  integrate  schools,  we  have  really 
saci  ificed  the  educational  qualities  of  our  school  system. 

Chairman  Celler.  The  Chair  will  place  in  the  i-ecord  the  article 
f  I'om  "Sriontific  American." 

(Article  to  be  furnished  follows :) 

[From  the  SclentlOc  American,  December  107  j  j 
Attitudks  Toward  Racial  Ixtegration** 

THE  THraD  IN  a  SEBIES  OF  REPORTS  SPANNING  NEARLY  THREE  DECADES  SHOWS  A  CON- 
TINUING ADVANCE  IN  THE  SUPPORT  OP  DESEGREGATION  BY  U.S.  WFtTES.  THE  TREND 
HAS  NOT  BEEN  AFFECTED  BY  THE  RACIAL  STRIFE  OF  RECENT  YEARS. 

(By  Andrew  M.  Greeley  and  Paul  B.  Sheatsley) 

We  present  herewith  the  third  report  in^  these  pages  on  the  tudings  of  the 
National  Opinion  Research  Center  concerning  the  attitudes  of  white  Americans 
toward  the  position  black  Americans  nhould  occupy  in  American  society.  Together 
the  reports  cover  a  period  of  almost  30  years,  which  is  the  length  of  time  the 
Center  has  been  sampUng  these  attitudes.  In  that  time  the  trend  has  been  dis- 
tinctly and  strongly  toward  increasing  approval  of  integration.  For  the  most 
part  the  trend  has  not  been  slowed  by  the  racial  turmoil  of  the  past  eight  years. 
We  believe  these  findings  have  significant  political  implications. 

Our  sample  usually  consists  of  about  1,500  people,  chosen  to  represent  a 
spectrum  of  the  iwpulation  of  adults  in  the  U.S.  About  1,250  of  the  people  in  the 
sample  are  white,  and  it  is  with  the  attitudes  of  whites  that  this  article 
concerned.  With  a  sample  of  this  size  we  are  able  to  test  for  opinion  by  age, 
region,  income,  occupation,  education,  religion  and  ethnic  origin. 

Since  the  last  report  [see  "Attitudes  toward  Desegregation."  by  Herbert  H. 
Hymnn  and  Paul  B.  Sheatsley;  Scientific  American.  July,  1904]  the  U.S.  has 
experienced  what  is  probably  the  most  acute  crisis  in  race  relations  since  the 
end  of  the  Civil  War.  City  after  city  suffered  racial  violence,  with  Watts,  De- 
troit and  Newark  only  the  most  conspicuous  among  them.  Martin  Luther  King, 
the  apostle  of  nonviolence,  was  assassinated  and  another  spasm  of  riots  shook 


•♦Graphs  referred  to  lo  the  body  of  the  article  are  omitted. 
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tlie  nation.  Kins:  was  reijlaeed  on  the  tclevisicm  screen  l».v  a  far  more  militant 
'brand  of  hlaek  loader,  ytokely  Cjirmicliael.  H.  Rap  Brown.  Kldrid^e  Cleaver. 
Boh!)y  Seale  and  LeltDi  Jones  l)eeaiiie  iiatioiiall.v  known.  Newspapers  «.*arried 
uc(M>nnts  ot'  blaiks  ariuinu'  for  ^lUM-rilla  warfare.  The  Klack  i*aiitUers  anpeare<l 
on  tJie  scene,  and  in  .^'everal  cities  tlicre  were  gunfifihts  betw(»en  the  police  and  the 
Panthers,  (^olumni^ts.  editorial  writers  and  political  analysts  worried  imldicly 
about  the  "backlash."  (Jeortce  Wallace  did  well  in  sevenil  i»i'iu)aries.  ai.d  in  the 
presidential  election  of  IJHIS  he  made  the  most  snccessfnl  third-party  .showinjr 
in  many  decades. 

Coiicnrrently  with  those  «lraniatie  evonts  the  attitudes  of  white  Americans 
toward  descjjrejration  cr)ntinned  to  chai;:c  almost  as  tlK^uprh  nothiiifr  was  hap- 
pen ins:.  The  data  do  offer  a  certain  amount  of  evidence  of  a  ncKative  reaction 
to  black  militancy:  wa  shall  return  to  this  point.  Kven  so,  the  negative  reaction 
has  not  impeded  the  sieady  increase  in  the  pr<fportion  of  white  Americans  will-, 
inj:  to  en(h»r^o  intejrration. 

Two  cpH'stions  have  Iteen  asked  tiiron^rhont  the  period  covered  by  the  National 
Opinion  Research  Center's  surveys,  which  were  conduded  in  1042.  lO.Ti.  lOO.*? 
and  1970.  One  question  i^:  "(lenerally  ^peakintr.  do  you  Uiink  there  should  l>e 
separate  sections  for  Nejrroes  in  streetcars  and  ImsesV  The  other  question  is;. 
"Do  ycm  think  white  students  and  Nejiroes  slundd  pfo  to  the  same  schools  or 
separate  schofdsV* 

In  11)12  SOUK*  41  percent  of  the  white  population  was  willinfr  to  endorse  inte- 
prated  transportation  fxr.-  top  iUuftlration  on  next  page].  Ry  3970  the  propor- 
tion had  (lonl)led.  reaching:  (»0  percent  in  1956  and  88  percent  in  1070.  In  tiie 
South  the  change  has  been  even  more  pronounced.  Oidy  4  fjerccut  of  white 
Sftutheruers  accepted  integrated  transportation  in  1042;  by  1970  the  proportif)u 
was  07  percent. 

Intejjratiujr  tran.sportation.  then,  is  no  lonirer  a  si^uiiicant  issue.  In  retrospect 
it  may  well  be  said  that  the  r'jrlit  of  blacks  to  sit  where  they  wish  in  pid)lic 
veliicles  is  not  a  very  uuportant  right,  since  obtaining  it  does  not  uotaldy  improve 
the  welfare  of  black  people.,  From  the  perspective  of  1071  such  an  "ssertnm  is 
certainly  correct,  but  when  rme  recalls  whf»t  the  attitudes  were  in  1!)42  cr  even 
ill  1050.  the  change  is  striking.  In  less  than  15  years — since  Martin  Luther 
King's  historic  boycott  in  Montgomery,  Ala. — integrated  transportation  has  vir- 
tually disappeared  as  an  issue. 

The  integration  of  schools,  however,  is  still  an  issue,  even  thougli  in  the  North 
the  idea  is  now  endorsed  by  eight  of  every  10  respondents.  In  1042.  2  percent 
of  whites  in  the  South  favored  school  integration.  By  1050  the  i>roportion  hnd 
increased  to  only  14  percent.  Since  lOoC — two  years  after  the  I'.S.  Supreme 
Court's  decision  in  Brown  v.  Board  of  Education — the  proportion  of  Southern 
whites  accepting  school  integration  has  increased  sharply.  Now  almost  half  of 
them  favor  it.  Nationally  the  support  of  whites  for  integrated  schools  is  75 
l»erceut. 

An  interesting  pattern  emerging  in  the  .successive  .sur^-eys  is  that  the  pro- 
portion of  the  Northern  white  population  .supporting  integration  at  one  iK)int  in 
time  is  quite  close  to  the  i>opuiation  of  the  total  white  popuUitioti  ac(rpting 
it  at  the  next  point  in  time.  If  the  trend  contimies,  one  can  expect  a  majority 
of  the  white  population  in  every  region  to  accept  integrated  schooling  by  1077. 
Perhaps  00  percent  of  Southern  whites  will  be  willing  to  accept  it.  One  could 
then  say  that  desegregating  scliools  had  ceasecl  to  be  a  significant  issue. 

In  1903  the  National  Opinion  Be$tearch  Center  employed  Jn  its  .sun-ey  a  "Gutt- 
man  scale"  prepared  by  l>onald  Treiman  of  the  Center's  staff.  The  prop- 
erties of  the  Guttiiian  scale  (named  for  l^uis  Guttman.  now  of  the  Isnieli 
Institute  of  Public  Opinion,  who  devised  it)  are  siich  that  if  a  resiwudent  re- 
jects one  item  on  the  scale,  the  chances  are  at  least  00  iierccnt  that  he  will 
also  reflect  all  the  items  below  it  [see  hoi  torn  iUustrathti  at  left].  We  use  a  simi- 
lar scale  in  1970.  It  has  seven  que.<}tions.  relating  successively  to  integrated  trans- 
portation ;  integrated  parks,  restaurants  and  hotels;  integrated  schools;  hav- 
ing a  memlwr  of  the  family  bring  a  black  friend  home  fcr  dinner;  integrated 
neighborhoods;  mixed  marriages,  and  blacks  intruding  where  they  are  not 
wanted. 

The  flrst  six  items  on  the  scale  show  a  consistent  increaf?e  in  support  of  inte- 
gration between  1903  and  1970.  Indeed,  on  transportation,  public  facilities,  schools 
and  having  a  black  guej»t  to  dinner  a  large  majority  of  whites  respond  favor- 
ably. Only  neighborhood  integration  and  mixed  marriages  still  divide  white 
Americans  about  equally.  If  present  trends  persist.  It  seems  likely  that  both 
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neighborhood  integration  nnd  raciJil  intermarriage  will  be  accept ed  by  60  per- 
cent of  the  white  popnlation  at  the  time  of  the  next  reimrt  by  the  National 
Opinion  Keseareh  Center  in  about  seven  years. 

Only  on  the  last  item  of  the  (Uittnmn  scale  does  one  find  any  evidence  of  a 
backlash  resiM»nse  to  events  of  the  iK?riod  fnnn  V.Ht^  to  1070.  In  about  25 
percent  of  the  white  popnlation  rejected  the  idea  that  "Negroes  shouldn't  i>us'h 
theni>elves  where  they're  not  wanted.''  By  1U70  the  proixjrtion  taking  an  inte- 
grntionist  stand  on  this  issue  had  dropped  to  16  i>ercent  One  can  surmise  tliat 
this  change  is  a  resiwnse  to  black  militancy,  but  even  if  that  is  so,  the  change 
has  not  interfered  with  increasing  suinmrt  for  .sj^ecific  asi)eets  of  racial 
integration. 

Tiie  seven  items  of  the  Guttinan  scale  comprise  a  ''pro- integration  scale"  on 
v;hieh  each  respondent  can  be  assigned  a  score  ranging  from  0  to  7  depending 
on  Uie  inimber  of  pro-integration  resjfonses  he  gave:'  0  if  he  gave  none  and  7  if 
he  •  ivored  integration  in  all  his  resjjonses.  Froui  there  it  is  a  small  step  to  com- 
pi  ^e  mean  scores  for  vari(nis  popnlati^m  gnmps  to  see  where  the  strongest  inte- 
grjxio'ust  and  anti-iiitegrationist  positions  are.  The  mean  score  for  all  white 
Antericans  in  1J)70  was  4.2  indicating  that  the  tyi)ical  American  accejirs  at  lea.st 
f<'i::'  of  the  >ev<^n  integration  ist  attitudes.  The  mean  sctrv  in  IIKIS  was  3.."57  I -sec 
ill  t<(tr(ttion  on  ncj't  pa^c].  Another  way  of  putting  it  .s  that  the  an^age  w  hite 
Ani  'ricaii  in  iJHJS  could  live  with  integrated  ti*ansi>oriation,  integrated  educa- 
tion and  integrated  parks,  restaurants  and  hotels;  he  could  accept,  although  just 
barely,  a  black  dinner  guest.  In  1^70  he  was  no  longer  c(meeriied  about  having  a 
Mack  dinner  guest  and  was  no  longer  ready  to  totally  rejected  the  possibility  of 
integrated  neigh l)orhood.s. 

As  one  might  expect,  the  greatest  differences  nre  regional.  The  typical  Soiith- 
eriRi*  accepts  completely  only  the  first  two  items  on  the  scale,  although  he  leans 
toward  the  third.  The  t>pical  NortJierner  accepts?  the  first  four  iteuis  and  is 
strongly  disposed  toward  the  idea  of  accepting  neighborhood  integration.  The 
net  change  of  mean  score,  however,  has  been  .somewhat  larger  in  the  South  ihan 
in  <lie  north  :«  .77  compared  with  .0. 

Also  as  one  might  exiiect,  the  highest  pro- integration  scores  are  among  people 
aged  2o  nnd  under,  both  in  liiOS  and  in  1S>70.  As  one  might  not  hav(»  oxpt»ctcd, 
the  most  dramatic  inerea.se  in  any  age  groui>  is  anumg  the  young:  the  mean  score 
for  pcoi)le  under  25  has  increa.sed  by  l.OK  It  is  even  more  striking  that  young 
Southerners  manifest  tiie  largest  net  rise  in  integrationst  scores:  from  235  to 
3.87.  In  other  words.  Southerners  under  25  were  as  likely  to  be  integration  ist 
in  1970  as  Northerners  aginl  45  to  04,  wherea.<  in  15Ki3  young  soutlieruoi*s  w(»re 
less  likely  to  b(»  Integra tioni.st  than  Northerners  over  C5.  Moreover,  Southerners 
at  each  of  the  three  (»lder  age  levels  had  higher  pro-integration  scores  than  the 
people  at  the  next-younger  age  level  had  had  in  VM',S.  TiiiLS  one  can  .say  that  the 
changing  attitudes  in  the  South  entailed  not  only  the  inllnx  of  a  new  gi»neratioii 
but  also  an  actual  change  of  position  by  many  older  white  Southerners. 

The  mean  scores  of  the  various  groui>s  can  be  smninarized  by  .s.'t  jr  that  there 
is  an  increase  in  Integra tionist  synipntliies  in  all  .segments  of  the  w  ipulation, 
with  the  mo.st  notable  changes  at  present  taking  place  among  ^ople  wliose 
scores  in  the  past  were  the  lowest.  The  net  result  is  that  grouns  at  the  extremes 
seem  to  be  moving  toward  a  more  central  position.  For  ex.imple.  the  Jewish 
score,  hut  the  Protestant  .score  is  catching  up.  People  who  ha\'e  been  to  graduate 
school  still  score  higher  than  iieople  who  went  no  further  tl;an  grammar  .school, 
but  the  difference  between  the  two  groups  is  rcirrowing.  Similarly,  whites  in 
large  cities  continue  to  be  more  likely  than  whites  in  ruraly  areas  to  endorse 
integration,  hut  again  the  difference  is  declining.  Finally,  unskilled  workers  and 
senMce  workers  now  have  scores  closer  to  tho  scores  of  professionals. 

To  a  certain  extent  this  catching  up  is  a  statistical  artifact.  People  with  high 
scores  in  1963  did  not  have  much  room  for  improving  the  scores  by  1970.  None- 
theless, the  diminishing  differences  indicate  that  the  turbulence  of  the  past 
few  years  has  not  interfered  with  increasing  sympathy  for  integration,  even 
among  people  who  were  least  likely  to  have  been  sympathetic  in  the  early 
1960's.  Their  scores  on  the  integration  scale  can  increa.se  more  rapidly  than  the 
scores  of  people  who  sympathized  with  integration  in  1003  because  there  is 
more  room  for  improvement  in  their  scores.  It  is  not  a  statistical  artifact  fhat 
the  scores  continue  to  increase.  That  phenomenon  reflects  changing  attitudes 
in  the  midst  of  turmoil  and  conflict. 

Popular  mythology  would  lead  one  to  believe  that  if  there  is  a  backlash,  it 
would  be  more  likely  to  appear  among  the  "white  ethnic "  groups.  hcHause  they 
are  less  securely  establis  led  in  American  society  and  also  are  the  people  most 
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likely  to  be  in  direct  conflict  with  newly  militant  blacks  over  such  issues  ns  jobs, 
education  and  housing.  No  ethnic-background  question  was  asked  in  19G3,  so 
that  we  are  unable  to  compare  the  attitudes  of  white  ethnics  in  1063  and  1970. 
-  The  1970  scores  alone,  however,  provide  little  evidence  for  the  existence  of  a 
wliite  backlash  [ace  top  illustration  at  right].  When  the  ethnics  are  compared 
with  white  Protestants  in  the  North  (the  only  comparison  that  is  valid  since  most 
ethnics  live  in  the  North),  it  turns  out  that  Irish  Catholics  and  German  Catliolics 
have  a  higher  average  score  on  the  integration  scale  than  the  typical  white 
Protestant  Northerner  does.  Catholics  of  southern  European  origin  (mostly 
Italian)  and  Catholics  of  Slavic  origin  (mostly  Polish)  scored  only  slightly  below 
Anglo-Saxon  Protestants.  Whatever  direct  confrontation  there  may  be  between 
blacks  and  Catholics  of  southern  European  and  eastern  European  origin,  they 
have  had  only  a  marginal  effect  on  the  integrationist  sympathies  of  these  two 
groups.  It  is  also  interesting  to  note  that  Irish  Catholics  are  second  only  to 
Jews  in  their  support  of  integration. 

Considering  the  integrationist  sentiments  of  ethnic  groups  by  educational 
backgrounds,  one  flnds  that  insofar  as  tiiere  is  a  white  ethnic  backlash  it  seems 
to  be  limited  to  people  who  have  not  finished  high  school  [aee  bottom  illustration 
at  right].  (The  sample  here  is  small,  so  that  the  finding  is  at  best  suggestive.) 
Among  people  who  have  graduated  from  high  school,  only  Slavic  Catholics 
have  scores  lower  than  tlie  white  Protestant  mean  (and  not  mucli  lower). 
Irish  Catholics,  German  Catholics  and  southern  European  Catholics  have  scores 
that  are  higher  than  the  Anglo-Saxon  Protestant  mean. 

One  of  the  most  sensitive  issues  in  Northern  urban  politics  is  open-occupancy 
legislation,  which  forbids  racial  discrimination  in  housing.  An  item  measnving 
attitudes  on  this  subject  was  included  in  the  1970  survey  [see  upper  iUustration 
below].  Three  of  the  four  ethnic  groups— the  Irish,  the  Germans  and  the  largely 
Italian  southern  Europeans— are  slightly  more  likely  than  Northern  Anglo- 
Saxon  Protestants  to  support  such  legislation.  Only  among  the  Slavic  Catholics 
is  there  less  inclination  to  be  in  favor  of  open-housing  laws. 

The  question  of  the  relation  between  blacks  and  white  ethnics  is  a  complicated 
one,  lying  largerly  beyond  the  scope  of  this  article.  On  the  basis  of  the  data 
available  to  us,  however,  there  seems  to  be  no  evidence  of  racism  among  white 
ethnics  except  in  the  Slavic  Catholic  group.  To  the  extent  that  a,  backlash 
exists  even  in  that  group,  it  seems  to  be  concentrated  among  the  less  educated 
people.  The  other  three  Catholic  othnic  groups  are.  if  anvthing,  even  more 
integrationist  than  the  typical  Northern  Protestant  white— although  less  so  than 
the  typical  Northern  Jew. 

Why.  then,  is  the  popular  image  of  the  "hard  hat"  ethnic  racist  so  powerful? 
Our  caPoajoic  Normjui  Nie  has  suggested  that  the  reason  may  well  be  that 
tlH'  ethnics,  particularly  those  from  southern  and  eastern  Europe,  are  ''next 
up  the  ladder'*  from  blacks  and  are  most  likely  to  be  in  comiMJtitioii  with  them 
or  jobs  and  housing.  We  were  able  to  put  this  hypothesis  to  a  crude  teat  by 
lividing  the  respondents  to  our  survey  into  two  groups,  one  comprising  people 
who  live  in  places  wliero  fewer  than  .5  percent  "of  the  residents  are  black  and 
one  comprising  people  who  live  in  places  with  a  higher  proportion  of  blacks. 
Our  supposition  was  that  ethnics  would  he  more  likely  to  be  in  the  latter  group 
and  that  scores  on  the  integration  scale  would  be  lower  in  that  group. 

Although  the  number  of  respondents  is  small,  the  findings  indicate  confirma* 
tion  of  Nie's  suggetJtion  [see  lower  illustration  at  left].  Every  ethnic  group  in 
an  int^^grated  area  had  a  lower  integration  score  than  meniWs  of  the  same 
ethnic  group  in  nonintegrated  areas  except  the  Irish  Catholics,  the  German 
Catholics  and  the  Jews,  llie  differences  between  Anglo-Saxon  Protestants  and 
souHuMu  Europeans  were  slight  when  the  comparison  was  made  among  people 
hving  in  nonintegrated  areas.  Thus  there  does  seem  to  be  a  correlation  between 
lower  scores  and  feeling  "threatened."  It  is  interesting  to  note  that  living  close 
to  bhjcks  mises  the  level  of  Jewish  support  for  integration.  German  support 
rises  slightly  witii  pr<»i>iuqnity,  hut  the  Irish  score  is  unaffected. 

In  the  light  (^f  our  various  findings  one  inevitably  asks  :  Where  is  the  backlash  V 
It  could  Ih?  HiiUl  to  appear  hi  the  responses  to  the  item  on  blacks  intruding  where 
they  jire  not  wanted.  The  decline  between  1963  and  1970  in  the  proiwrtion  of 
whites  willing  to  reject  the  item  is,  however,  fairly  evenly  distributed  in  the  white 
population,  although  it  is  somewhat  less  likely  to  be  observe<l  among  the  young 
and  among  the  better  educated  [see  IUustration  on  opposite  page].  It  is  al.^o  some- 
what less  likely  to  be  observed  among  Catholics  than  among  Jews  and  Prote.s- 
tants.  (Here  is  further  evidence  against  the  validity  of  the  notion  that  there  is  a 
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'Svhito  eMiiiic  racist  backlash.")  In  short,  if  the  extent  to  which  whites  are  now 
somewhat  more  likely  to  say  that  blacks  shonld  not  intnide  where  they  are  not 
wanttHl  is  a  nieasnre  of  negative  response  to  black  milltance,  the  response  is  fairly 
evenly  distributed  among  the  Northern  white  ixHJnIation. 

Two  imiK)rtant  observations  are  in  order.  First,  attitudes  are  not  necessarily 
predictive  of  behavior.  A  man  may  be  a  staunch  Integrationist  and  still  llee  when 
his  neighborhood  is  ''threatened."  A  man  with  segregationist  views  may  vote  for 
an  int(»grationist  candidate  if  tlie  key  issues  of  the  election  are  nonracial. 

Second,  responses  to  the  interviewers  from  the  National  Opinion  Research 
Center  may  reflect  what  the  white  American  thinks  he  onght  to  sa/  ratjier  than 
what  he  believo.v.  ^'onetheless,  even  a  change  in  what  one  thinks  une^ougUt  to 
say  is  significant.  In  any  case,  no  one  can  measure  another  i)erson's  inner  feel- 
ings with  fnll  confidence.  If  someone  asserts  that  notwithstanding  our  evidence 
white  ethnics  are  racists,  it  seems  to  us  that  a  claim  is  being  made  to  some  kind 
of  special  revelation  about  what  the  white  ethnic  really  thinks. 

Although  a  change  of  attitude  does  not  necessarily  predict  a  change  in  be- 
havior, it  does  create  a  context  in  which  behavioral  change  becomes  possible. 
Increasing  support  for  school  integration,  for  example,  makes  it  somewhat  easier 
for  otMcial  policies  of  school  integration  to  be  pursued.  The  increase  in  support 
for  initgrate<l  neighborhoods  may  facilitate  at  least  tentative  solutions  to  the 
vexing  prob!<»m  of  changing  neighborhoods  in  Northern  cities.  In  sum,  changing 
attitudes — even  the  dramatic  ones  monitored  by  our  group  over  the  past  30 
y(»ars — do  not  by  themselves  represent  effective  social  reform,  but  one  can  see 
thcni  as  a  sign  of  progress  and  as  creating  an  environment  for  effective  social 
reform. 

It  is  not  onr  intention  to  argue  that  the  data  point  to  a  need  for  more  militant 
or  less  militant  action  by  blacks.  The  appropriate  strategy  for  blacks  is  also 
beyond  the  scope  of  tliis  article.  To  note  that  American  attitudes  Imve  changed 
is  not  lo  suggest  tliat  all  is  well  in  American  society;  it  is  merely  to  note  that 
there  has  been  change.  Presumably  no  one  will  argue  tliat  tlie  fact  of  change 
should  go  unrecorded  because  it  will  diminish  the  motive  to  work  for  further 
change. 

It  has  been  argued  recently  tliat  American  politics  are  politics  of  the  center, 
albeit  a  floating  center.  We  do  not  want  to  deny  the  utility  of  such  a  model,  but 
we  would  point  out  that  at  least  on  the  matter  of  racial  integration  the  center 
has  floated  consistently  to  the  left  since  1042.  We  would  also  note  tliat  the  shift 
lias  not  been  impeded  (or  accelerated  either)  by  the  racial  turmoil  of  recent 
years. 

The  political  significance  of  these  conclusions  is  twofold.  On  the  one  hand, 
the  political  leader  who  adjusts  his  style  to  an  anti-integration  backlash  is,  on 
the  basis  of  our  data,  adjusting  to  sometliing  that  doe«  not  exist.  On  the  other 
hand,  the  leader  who  thinks  social  conditions  are  suitable  for  leading  the  center 
even  further  to  the  left  on  the  subject  of  racial  integration  would  find  strong 
support  for  his  strategy  in  the  findings  made  by  the  National  Opinion  Research 
Center. 

We  ('annot  say  with  measurable  precision  (hat  sustained  pressure  by  tlie  na- 
tional leadersliip  is  the  reason  for  the  increasing  support  for  integration  since 
1042.  It  does  seem  reasonable  to  argue,  however,  that  if  every  president  .since 
Franklin  I>.  Roosevelt  had  not  endorsed  an  integrationist  iwsition,  the  change  of 
attitude  monitored  by  onr  surveys  miglit  not  be  anywhere  near  as  impressive 
as  it  is.  By  the  same  token  it  is  reasonable  to  argue  tlmt  if  tlie  present  Admin- 
istration and  future  ones  put  forward  the  cavSe  for  integration  more  forcefully,, 
they  will  find  basic  attitudinal  support  among  the  nation's  white  people. 

Chairman  Ceixek.  Mr.  Hungate. 

Mr.  HuNOATE.  I  want  to  thank  the  gentleman  for  his  contribution. 
He  is  and  should  be  recognized  as  one  of  the  great  legal  scholars  in 
Congress. 

In  talking  about  polls,  and  we  have  had  polls  cit^d  on  both  sides  of 
the  issue,  and  as  one  who  has  read  the  Reader's  Digest  and  rememl)ers 
the  prediction  of  Dewey  over  Truman,  I  ask  the  gentleman  if  he 
thinks  that  because  we  had  76  percent  or  86  percent  of  the  people  in  a 
poll  say  they  favor  a  certain  course  of  actioii,  that  would  be  a  reason 
for  the  Congress  to  propose  an  amendment  of  the  Constitution? 
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Mr.  Downing.  I  think  we  sliould  try  to  abide  by  the  wislies  of  the 
people.  If  tliey  want  this  right,  and  it  is  not  driven  to  tliem  by  the 
legislature,  it  should  bo  by  constitutional  amendment. 

1  agree  with  the  gentleman  on  the  accunicy  of  the  polls. 

But  let  me  tell  you  something  else.  One  of  our  colleagues  a  year  ago 
said,  "Watch  out.  This  is  going  to  be  one  of  the  political  issues  in  the 
campaign  of  1972.'^  And  at  that  time  everybody  said,  **No,  this  would 
not  be  such  an  issue.''  ]^ut  look  at  what  it  has  done  now.  All  of  the 
halt  dozen  candidates  who  are  running  arc  discussing  this  issue. 

Mr,  HijNGATE.  If  I  may  have  one  last  question.  I  think  Gallu]^  or 
various  noils,  Harris  and  others,  will  show  some  80  ixjicent  of  the 
peoj^le  favor  stringent  gun  laws.  AVould  the  gentleman  think  that 
was  a  reason  to  favor  an  amendment  to  the  Constitution  to  require 
registration  of  giuis? 

Mr.  DowNiNc?.  No,  not  to  the  Constitution,  I  would  not. 

Mr.  HuNGATE.  Thank  you. 

Mr.PoFF.  Mr.  Chairman. 

Chairman  Cellkr.  Yes. 

Mr.  PoFF.  I  welcome  the  witness  to  the  committee.  It  seems  that 
I  have  had  that  pleasure  often  today. 

The  gentleman  has  given  a  meaningful  contribution  to  the  com- 
mittee. Like  so  many  other  witnesse^s  that  testified,  he  went  to  the  T 'ni- 
versity  of  Virginia  Law  School.  I  know  that  he  has  a  n.ofound 
knowledge  of  and  concern  for  the  problems  involved. 

^r^^^i^^"^^^'^^'^*  ^  ^^^^^  liappy  to  be  a  classmate  of  Congressman  Toff, 
Mr.  Chairman. 

Chairnian  Celleu.  I  hold  a  high  regard  for  the  gentleman  who  has 
just  testified,  but  in  light  of  the  feeling  that  80  percent  of  the  people 
ni  the  North,  and  75  percent  of  the  entire  Nation,  arc  in  favor  o£ 
integration,  I  don't  see  how  a  constitutional  amendment  could  success- 
fully be  submitted  to  the  Nation. 

^Ir.  Dowxixo.  A  constitutional  amendment  is  a  serious  thing,  Mr. 
Chairman,  and  it  should  l>e  the  result  of  deliberations  of  great  depth. 
I  don't  like  to  trivialize  the  Constitution,  but  I  think  that  is  the  onlv 
way  that  we  are  going  to  accomplis'i  what  most  Americans  seek. 

I  wish  I  could  believe  that  legislation  was  the  answer,  but  I  do  not. 

Chairman  Celleu.  Thank  you  very  much. 

Counsel  wishes  to  ask  a  question. 

Mr.  Polk.  Mr.  Downing,  T  would  like  to  ask  vou  one  question. 

You  and  several  other  Members  have  referrecl  to  the  Civil  Ki^^hts 
Act  of  1964  to  illustrate  the  hopelessness  of  a  statutory  approacFi  to 
the  problem.  I  believe  the  langua  re  in  the  1964  law  that  you  have  in 
mind  is  as  follows:  "*  *  *  nothing  herein  shall  empower  any  official 
or  court  of  the  United  States  to  issue  any  order  seeking  to  achieve  a 
racial  balance  in  any  school  *  *  *." 

However,  in  thc^Swam  case.  Chief  Justice  Burger,  writing  for  the 
unanimous  Court,  said  the  following: 

If  we  were  to  rend  the  holding  of  the  District  Court  to  require,  as  a  matter 
of  suhKtantive  constitutional  right,  any  parti<'Ulnr  degree  of  racial  balanoo  or 
mixing,  that  approach  would  be  disapproved,  and  we  wouhl  !)e  oldlged  to  reverse. 
The  ocjnstitutiouni  command  to  desegregate  schools  does  not  mean  that  every 
*<chool  in  every  amimnnity  must  always  refiect  the  racial  fomiwsition  of  the 
scliool  system  a.s  a  whole. 

I  am  pmzhd  by  the  assertion  that  the  Supreme  Court  has  not  abided 
by  the  views  of  the  Congress  expressed  in  the  1964  Civil  Rights  Act. 
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ilr.  I)()\vM\(;.  What  is  tlu»  plain  iiioanin<r  of  the  \vor(liii<r  i"  tlu> 
10(>4  act?  As  voii  read  those  words,  docs  it  not  imply  that  yon  shall 
not  bus  solely  for  racial  balance  ?  If  not,  what  is  the  nieannifr? 

'Sly.  Polk.  That  is  exactly  what  it  says,  that  the  act  drn^s  not  author- 
ize bnsing  to  achieve  racial  balance. 

Mr.  Downing.  Where  did  the  courts  go  wrong,  and  where  did  they 
get  oil' the  truck? 

Mr.  Polk.  Have  thev?  I  have  not  found  a  single  opniion  to  date 
where  the  courts  have  ordered  busing  for  the  purpose  of  achieving 
a  racial  balance  as  tliat  term  is  used  in  the  ('ivil  Rights  Act. 
And  if  they  did,  the  Supreme  Couit  said  in  Swan)}  it  would  i-evei-se. 

Mr.  Downing.  As  you  are  aware,  the  language  is  not  in  the  orders, 
but  to  the  affected  jurisdiction  the  intent  and  effect  is  clear. 

M,v  Polk.  What  the  courts  say  they  are  doing  is  issuing  orders  to 
.desegregate:  and  that  is  distinguished  from  issuing  court  ordei*s  to 
overcome  racial  imbalance  by  section  401(b)  of  the  IdCA  act  ^ 

Sh'.  DowNiNc;.  Mr.  Counsel,  there  has  been  a  pyramid  of  judicial 
decisions  after  the  Ihvini  case,  but  it  has  been,  in  my  opinion,  an  in- 
verted pyramid  of  bad  law,  and  I  don't  see  how  the  Court  could 
po.ssibly\'onstrue  the  words  which  you  read  in  any  other  manner 
except  what  they  really  mean. 

Mr.  Polk.  I  appreciate  your  comment.; Th.uik  you. 

Chairman  Celler.  Thank  you  very  much.         .    .  .    ,r  T^m- 

Our  next  witness  is  another  gentleman  from  Virginia,  Mr.  William 
Wliiteliurst. 

:Mr.  Whitehurst, 

STATEMENT  OF  HON.  G.  WILLIAM  WHITEHURST,  A  U.S.  REPRE- 
SENTATIVE  IN  CONGRESS  FROM  THE  STATE  OF  VIRGINI/^ 

Mr.  W^iriTEUunsT.  Thank  you,  Mr.  Chaii  man, 

Slw  Chairman,  mv  statement  also  will  be  brief.  It  is  only  four  and 
a  half  pages,  although  I  do  have  an  insertion  that  I  would  like  to  put 
in  tlio  record. 

Mr.  Chairman,  I  am  most  grateful  for  this  opportunity  to  appear 
before  this  distinguished  subcommittee  and  present  my  view  on  the 
problems  raised  l)y  the  massive  busing  of  students  for  the  purpose 
of  achieving  racial'balance  in  the  schools.  ... 

I  represent  the  Second  Congressional  District  of  Virginia,  which 
includes  the  cities  of  Norfolk  and  Portsmouth. 

The  path  of  integration  in  the  citv  of  Norfolk  has  not  ahvavs  been 
easv.  In  1050,  the  white  high  schools  of  the  city  wove  closed  for  a 
seniester,  during  the  period  which  is  remembered  as  thr  clme  of  massive 
resistance  to  integration.  v   u    •  • 

In  retrospect,  that  event,  painful  though  it  was,  was  the  beginning 
of  efforts  on  the  part  of  our  community  leadei*s  and  the  vast  majority 
of  onr  citizens  to  preserve  public  education,  while  at  tlies  anie  time  com- 
plying with  the  injunction  of  the  courts  to  proceed  with  integration. 

'Since  that  time,  intx^gration  has  proceeded  apace,  largely  on  a  neigh- 
borlio(Kl  basis,  with  students  attendinjr  the  schools  that  were  closest  to 
them.  Faculties  were  integrated  with  a  minimum  of  difficulty,  and 
there  emerged  a  olit-ckered  pattern  of  integration.  I  say  checkered  as 
opposed  to  token,  because  there  is  a  distinction. 
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Some  high  schools  had  a  greater  degree  of  integration  tlian  othei^s. 
My  own  higli  school,  from  which  I  graduated  30  years  ago,  Maury 
High  School,  was  the  most  heavily  integrated  wliite  liigh  school. 
Racial  tension  there  has  been  at  a  minimum. 

On  the  elementary  and  junior  high  levels,  tlie  same  pattern  prevailed, 
but  because  of  the  neighborhood  locations  of  elementiiry  schools,  there 
were  many  more  with  pupils  of  only  one  race  attending. 

This  pattern  was  shaken  to  its  foundations  2  yeai-s  ago  as  a  result  of 
couit  cases  which  challenged  the  integration  program  of  the  Norfolk 
city  schools.  In  successive  years,  a  drastically  altered  integration  pro- 
gran,  designed  to  insure  an  aitificial  racial  balance  of  a  sort,  was 
instituicc^^  first  on  the  high  school  and  junior  high  school  level,  and 
then  last  fall  on  the  elementary  school  level. 

The  same  ^oatterr.  has  been  followed  in  Portsmouth,  Va. 

To  appreciu+p  the  full  impact  of  what  has  happened  in  Norfolk,  I 
commend  to  you  the  statement  of  a  fine  public  servant,  the  chainnaii 
of  our  school  board  in  Norfolk,  Mr.  Vincent  J.  Thomas. 

Members  of  the  Judiciary  Committee  should  know  that  this  is  a  non- 
elective  position.  Members  of  the  board  are  appointed  by  the  Norfolk 
City  Council,  and  serve  without  remuneration.  It  is  truly  public  serv- 
ice in  the  noblest  sense. 

Turned  another  way,  it  can  be  a  monstrous  headache.  Mr.  Thomas 
and  his  board  have  spent  countless  hours,  in  court  and  out,  trying  to 
satisfy  the  objections  that  Government  attorneys  and  attorneys  for 
tlie  NAACP  have  raised. 

Although  the  board's  own  plan  offered  the  best  hope  for  qnalitv 
eduocttion  for  all  children,  they  have  been  forced  to  accept  a  plan  which 
requires  the  busing  of  nearly  20,000  children,-  for  the  purpose  of 
aehievimr  racial  halance,  and  thev  have  tried  to  implement  it  and 
urge  acceptance  of  it  against  their  better  judgment. 

It  IS  interestincr  to  me  that  J  have  never  heard  the  quality  of  educa- 
tion mentioned  a.s  a  criterion  by  the  courts. 

^^^i  "^'^^^^^^  do^®  l^is  job  in  the  face  of  vociferous  criticism  and 
verbal  abuse  from  outraged  parents  in  the  community.  Lesser  men 
have  .ong  ago  resigned  in  the  face  of  such  a  storm.  It  is  to  Mr.  Thomas' 
credit  that  he  has  stuck  it  out.  Last  year,  he  was  chosen  Norfolk's  first 
citizen,  an  honor  he  richly  deserves. 

With  this  introduction,  I  hope  you  will  read  the  text  of  his  pro- 
posal, which  was  presented  last  fall,  approximately  1  month  after 
the  massive  busing  had  been  initiated.  It  is  an  appeal  to  reason,  and 
any  unbiased  pei;son  could  only  conclude  from  Mr.  Thomas'  summa- 
tion that  businfr  in  Norfolk  to  achieve  racial  balance  has  not  realized 
educational  obiectives  commensurate  with  the  dislocation,  financial 
sacrifice,  and  alienation  of  thousands  of  citizens  from  the  public  school 
system. 

^lore  than  7,000  white  children  harj  left  the  public  school  svsteni 
of  Norfolk  alone.  As  Mr.  Thomas  statics,  this  represents  a  loss  of  over 
20  percent  of  the  white  students,  mere  have  thev  gone?  To  private 
schools,  or  else  their  piirc-^s  have  moved  to  nearhy  ooaununitios. 
-xttH^  ^^^^^  systeirs  rely  heavily  on  Federal  funds, 

n  ith  a  large  militaiy  and  defense-orienteci  population  in  Norfolk, 
Federal  impact  funds  are  vital  to  the  operation  of  our  schools.  Coiv 
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sidor  what  an  advei^se  effect  the  loss  of  these  students  have  on  the 
fonnuhi  for  receiving  Federal  funds. 

Think,  too,  if  you  will,  of  the  impact  on  the  city  at  large  of  the 
fli^jht  of  thousands  of  families  from  its  environs,  the  resultant  loss 
in  tax  revenues,  which  affects  the  economic  life  of  the  city  itself. 

The  picture  of  massive  busing  presents  the  disappearance  of  the 
noighborhood  school  as  a  vital  force  in  community  life.  The  vitality 
of  the  elementary  school  PTA  is  bound  to  suffer  when  the  children 
are  being  transported  12  miles  away,  as  is  the  case  with  many  of  our 
children. 

It  has  always  been  a  traditional  ri^ht  of  our  citizens  to  choose  the 
neigliborhood  in  which  they  want  to  hve,  for  its  cluirches,  shoi)S — and 
its  schoois. 

I  asked  Mr.  Thomas  this.  I  said,  ''You  have  been  forced  to  accept  a 
pni-ticuiar  plan  by  the  court.  You  are  going  to  lose  20  or  25  percent  of 
your  v»'hite  children.  Are  you  going  to  have  to  play  musical  schools 
with  tliese  children?" 

He  said,  "I  don't  know." 

What  becomes  of  the  small  boy  or  girl  who  becomes  ill  during  the 
(lay  at  school,  whc;*  i*  is  not  convenient,  or  in  some  cases  even  possible, 
for  the  parent  to  come  f^et  that  child  ? 

How  do  we  properly  administer  the  very  necessaiy  school  break- 
fast programs  when  inner-city  children  are  being  bused  elsewhere, 
some  to  one  school  and  some  to  another?  Until  this  time,  t'.e  children 
liiive  been  able  to  walk  to  school  and  get  there  early  erough  to  receive 
a  w  arn,  nourishing  meal. 

AVhat  of  tlie  varied  extracurricular  or  afterschool  activities,  which 
arc  inhibited  by  staggered  schedules  and  the  time  lost  in  transporta- 
tion? 

These  questions  stem  from  personal  pleas  made  to  me  by  concerned 
parents  in  my  congressional  district. 

What  too,  of  the  environment  to  which  the  culturally  deprived 
child  returns  each  day  aft^r  school  ?  Does  a  trip  across  the  city  on  a 


Ileadstait  and  Follow  Through  ? 

Like  many  of  you,  I  am  reluctant  to  tamper  w^th  the  Constitution, 
It  has  served  us  well  without  undue  encumorances.  But  when  judges 
l)lace  an  interpretation  uix)n  the  14th  Amendment  to  go  far  beyoad 
the  implications  of  the  language  of  the  1964  Civil  Rights  Act,  then  I 
am  left  with  no  *  ther  choice  than  to  urge  the  adoption  of  an  amend- 
ment whicii  will  clearly  define  school  attendance. 

For  this  reason,  I  have  signed  the  discharge  petition  which  is  cur- 
rently before  the  House,  which  urges  consideration  of  the  amendment 
offered  by  the  gentleman  from  New  York,  Mr.  I^ent. 

If  there  is  uncertainty  in  this  committee  or  in  the  Congress  as  to  the 
intent  of  this  amendment,  then  let  us  debate  it  and  clarify  it,  chancing 
it  if  necessary.  But  let  us  take  action  to  restore  the  neighborhood  school 
to  our  people  before  further  damage  is  done  to  the  public  school  system, 
in  my  district,  and  elsewhere  in  our  land. 

Let  us  return  the  schools  to  the  purpose  for  which  they  are  intended : 
to  pro\*ide  the  best  possible  education  for  every  child,  so  that  each  one 
may  realize  his  potential. 
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^fr.  Cliainuan.  I  thank  you  for  this  opportunity  to  appear. 
(  hninnan  CV.li.kk.  Do  you  wish  to  phico  thisstjituiu^iit  in  the  record  ? 
Mr.  Wnrn:iitusT.  1  rcspeetfully  recjuestto  phice  in  the  record  follow- 
ing^ niy  testimony,  the  statement  )>y  ilr.  Vincent  J.  Thomas. 
C  hairmaii  Chiasm,  You  have  that  })ermission. 
(lieprint  from  the  Congressional  Record  follows :) 

iKrnni  t\w  Con;rr<-'»'»ional  Ri>c<rril — Iluiise.  Oot.  32. 1071] 
FaII.CKE  Ol*  KOKCFI)  KCSING  OK  StUUKNTS  IN  X0RFOI.lv 

(Hy  Iloa.  G.  WiUiani  Wliitchur.st.  House  ot'  Uep.s.) 

Mr.  Whiteliur.st  .\lr.  Sjiciiker.  nnyonc  who  hclicvos  that  the  ftirocM  hti^iai:  of 
•<tiiJiciit.'>  to  ;u-hi('\('  racial  halaiuc  is  (Jc.sir:ib1o  slioiild  read  tlu»  statoiiicnt  made 
by  My.  Viiic-eiit  J.  Th(nua>.  the  cliairinaii  ot  the  Norfolk  City  S<-hool  IJoard. 

The  city  of  NorfolU  ha.**  >H*eu  forced  into  the  massive  husin^^  of  children  in 
jjrades  1  throuj^h  12.  The  pattern  of  failure.*--  whieh  has  occurred  el>ewhere  i*^  now 
repeating,'  itself  in  the  eity  of  N(irfolk.  There  ha«  been  an  agjrrejiate  less  of  7.000 
.*«tudeuts  over  the  past  15  mouth**. 

I  hc)|)e  that  my  colleajrues  in  the  CVuifrress  will  take  the  time  to  read  Mr. 
Tlnmuis'  statement.  Those  who  are  now  suffering:  the  impact  of  ma.ssive  forced 
busin;:  will  Mud  the  eonditions  all  <oo  familiar.  Tho.se  who  liave  not  yet  been  fared 
by  it  wcndd  he  hett(»r  advisetl  to  read  the>*e  words.  For  like  the  plagues  of  old.  no 
one  is  iuimnne  fnuu  tlieeou'^efineuees. 

There  i«  only  one  final  .solution  to  the  heartrendini:  tragedy  which  has  been 
worked  u|K)u  ns  by  the  Federal  e(mrt.s.  and  that  is  to  sijjn  tlie  discharge  petiti<ai 
offeriMl  by  Mr.  Steed  on  l»ehiilf  of  Mr.,  Kemp's  resolution  providing  for  a  constitu- 
tional uuiendnuMit  which  will  restore  the  neighborhood  school  to  the  cliildren  of 
America.  I  include  Mr.  Thoma.s*  statement  in  the  Record  : 

TKXT  OF  TIIOMAS*  PROI>OS.\T.  OX  XOUFOI.K  SCHOOL  SITUATION 

The  Supreme  Court  of  the  T'nited  Stute.«  has  deidared  in  a  unmber  of  school 
ca*<es  that  sc-bocd  lM)ards  of  formerly  de  jure  segn^gnted  srhnol  systems  have  th»> 
affirmative  duty  to  t'ouie  forward  with  plan.*'  of  integration  which  •*pn»nii»<e  real- 
i.stienlly  to  wc>rk.  and  to  work  now."  The  Supreme  Court  did  not  siiecineally  detiiie 
wiiat  it  meant  by  the  "re;ili.»<tic  workability*'  of  a  plan  of  integnui(m.  but  rea-^m- 
able  ujcn  must  asMime  that  and  workable  plan  .should  meet  the  following  minimum 
ccaiditious  i: 

1.  It  must  be  constituti(»nally  acceptable. 

2.  It  must  bc<Mlucutionally  .^ound. 

It  must  be  within  the  ptmer  and  capacity  of  the  School  Ronrd  realistically  to 
implement  the  plan,  to  achieve  and  maintain  the  degree  of  integrati<m  set  forth  in 
the  plan,  and  to  .stabilize  the  school  system. 

If  these  three  conditicms  cannot  he  met.  it  tlien  becomes  impossible  to  achieve 
the  recognized  benertts  of  integrated  edncati(m  and  will  inevitably  lead,  as  it  luis 
in  otlicr  urban  areas,  to  the  frustration  of  the  basic  eonstitati(»ual  purpo.s*  of  tlu* 
10.'»4  decision ;  that  of  security  for  every  child  an  etpiai  educational  oppnrttndty. 
Integration  temporarily  achieved  by  the  mere  mixing  of  lM»dies.  and  then  lo*it 
thnmgli  rcsegregation.  is  n(»t  the  solution  to  our  prolileni.  This  ruincms  process  is 
already  under  way  in  Norfolk. 

The  Norfolk  ScIumiI  Board,  in  1000.  presented  to  the  Court  a  plan  which,  with 
some  mo<lirt<*ations.  would  generally  meet  the  alM)ve  tests  and  .secure  the  nuixtuitim 
amount  of  integration  which  the  School  Board  could  reasonably  be  exiM»cted  to 
achieve,  and  more  important,  to  maintain.  The  plaintiffs,  however,  through  the 
NAACP  I>(»gal  Defen.s(»  Fund  and  the  Justice  Department.  prese»it;'d  other  plans 
and  other  philosophies,  exemplified  by  the  C  Series  of  the  plan  proiK»sed  by  an 
XAACP  exi>ert.  Dr.  Michael  Stolee.  and  this  latter  plan  was  accepted  hy  tlie 
Apix»llate  C(Mirt.  while  that  of  the  School  Board  was  re,i(*cted.  Following  th,'  long 
awaited  Supreme  Court  decision  in  the  Charlotte-Mecklenbnrg  case,  known  as 
Swaun.  the  Fourth  Cinniit  Court  of  Appeals  remanded  the  Norfcdk  case  to  tlie 
District  Court  with  the  ff»llowing  advice : 

"The  Norfolk  plan  may  be  ba.scd  on  a  revision  of  the  Stolee  C  plan  with  ucces- 
sarv  modifi<'atit>ns  and  K'fineinents.  or  the  board  mav  ndopt  some  other  plan  of  its 
choice  that  will  meet  the  requirements  of  Swaun  and  uavis." 
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Tran»*Iated  into  plain  Iniigunge,  tliifs  snid  tliat  Norfolk  must  iiuplcnicnt  "Stolee 
C**  or  Miino  otiier  plan  which  would  result  in  the  same  nmouut  of  racinl  uuxture. 

With  great  reluctance  and  with  sincere  rei^ervntions  alxmt  its  workatiility.  the 
ScJiool  Hoard  offered  a  plnn  (»f  pupil  a>.sigunient  h:isi»d  on  Dr.  Stol(H»'s  Series  C.  in 
effect  iKilancing  tlK»  niivs  throughout  all  of  the  City's  8ciiool>  with  attendant  ni:js- 
Sive  busing,  as  requiri  d  by  the  Court. 

Although  the  Norfolk  schools  have  lH»en  open  only  a  short  time,  it  is  alrejidy 
painfully  apimrent  that  this  plan,  which  never  really  held  a  promise  ••re:tliMically 
to  work.**  is  in  actuality,  n(»t  wt»rking.  And  in  my  considered  Judgment,  it  is  not 
within  the  iK)wer  of  the  Sch(M)l  Hoard  nor  tlie  Administration  to  make  this  plan 
work  satisfactorily  and  be  acceptable  to  the  majority  of  our  citi;:ens  over  the 
long  run. 

This  contention  of  non-workability  i.s  supijorted  hy  the  following  facts: 

1.  Since  the  end  (»f  tlie  school  term  .June,  1970,  the  Norfolk  .system  has  suffered 
the  trjigie  loss  of  .sonje  7,000  white  children,  who,  because  (»f  the  unaccept ability  at 
these  educational  arrangements  to  the  children  and  their  parents,  have  either 
withdrawn  fi^om,  or  n(»t  entered,  the  Norfolk  school  system.  This  represent ^  the 
incredible  loss  of  over  20  iH'r  cent  of  our  white  students  in  only  15  nnaiths.  This 
result  is  absolutely  unacc(»ptab'e  to  the  Norf  jlk  Schw)!  H(mrd. 

While  a  small  number  of  these  parents  may  be  die-hard  segregationists,  I  sub- 
mit that  the  majority  of  them  are  conscii^ntious  and  sinctTCt  and  are  g(*uuinely 
concerned  for  the  welfare  of  their  children  and  f(»r  their  children's  rights  as  they 
may  i>crceive  them.  These  arv  good  eiti'/.cns  who,  by  and  large,  have  faithfully 
supiN>rted  public  education  in  Norfolk  and  wIk  have  provided  the  resources  to 
nourish  it.  They  have  also  accepted  integration  as  right  and  just. 

Many  of  these  i)eople  cannot  afford  private  educati(m,  nor  do  they  really  want 
private  <*dueati(»n.  Many  of  tli(»se  iK*ople  cannot  afford  the  transiiortation  exiwuses 
imp(»sed  ui)on  them.  Many  of  tlie.se  families  ctinnot  accianuiiKhite  the  fandly  dis- 
ruption caused  by  the  extreme  staggering  of  scIuhjI  oiK>nings  and  (*lo>ings.  Many 
of  tlicM'  iH'ople  will  not  endure  a  situation  Which  they  ft*el  sincer<'ly  tramples  their 
own  individual  rights}  and  prerogatives. 

If  (»ur  .school  system  and  our  City  are  to  survive  over  the  haig  run,  we  must 
re-cieate  a  set  «»f  educational  conditions  which  can  he  reasonably  justified  to  onr 
citizens  as  deserving  of  their  .snpiM»rt.  This  means  no  less  than  a  .stable,  integrated 
school  system  delivering  an  equal  educational  op]K)rtunity  of  higlie.st  quality  to 
ev(»ry  child. 

2.  There  is  at  present  under  way  in  Norfolk,  and  in  other  similarly  aff(»cted 
conununities  through  the  couutr>%  a  massive  and  frantic  search  for  alternatives 
to  public  education.  "Instant**  schools  are  springing  up  everywhere,  nio.st  of  which 
will  never  hv  able  to  provide  the  quality  of  education  that  is  provided  in  our 
public  sch(H)ls.  Kstablished  private  schools  are  being  (kduged  with  applications. 
I^irocliial  schools  are  noticing  a  sudden  up.su rge  in  the  nundier  of  parentis  desir- 
ing a  religious  education  background  for  their  children.  Parents  are  making 
arrangements  to  move  from  the  city  or  locate  their  children  with  ivlatives  in 
other  counnuniti:*s  not  subjected  to  the  traumas  of  nms».ive  busing.  Middle  class 
fa  mil  if  *s  moving  to  this  an'a  are  avoiding  Norfolk  in  faV(»r  of  neighboring  juri.sdic- 
tioiLS  because  (»f  the  unstable  sehoid  situati(m. 

As  a  practical  nnitter.  this  .s(»jircli  for  alteruativ(»s  to  public  education  will 
continue  to  be  pursued  as  long  as  extreme  conditions,  such  as  those  now  present 
in  Norfolk,  continue  to  be  iniiM)Sed  uimmi  our  citi/AMis  against  their  Will  an<l  their 
better  judgment.  Tliis  gradmil  ab»nd(Minient  of  urban  public  education  by  the 
nuddle  el'iss  cjin  only  lead  to  a  gradual  deterioration  of  our  public  cMlurational 
system,  as  it  has  in  ciunnuinitJes  such  as  Washington, 

3.  As  argmnl  hy  the  8cIks)I  Hoanl  in  (Vmrt,  the  tran.siK)rtation  system  is  sim- 
ply inadetjuate  to  carry  the  burden  iniim.sed  u|»on  it.  Kveu  with  the  lo.ss  this  year 
of  some  4,.*^^  students,  our  busing  arrangements  are  still  a  shambles.  KVery  day 
there  are  children  who  do  not  get  to  schor^I  bc*<*au.se  of  transiH)rtalion  inade- 
quacies. Kvery  day  there  wen»  children  who  do  not  get  to  school  because  their 
families  cannot  iwy  tJie  bus  fare.  Every  day  there  are  ciunplaints  alnrnt  bus 
overcrowding.  Ever>-  day  there  are  cr>ncerns  expressed  by  parents  for  the  safety 
of  their  children.  We  have  daily  re(iuests  from  parents,  black  and  white,  to 
transfer  their  children  back  to  their  neighborhood  sch(H)Is  becjiuse  they  c:innot 
afford  tnin.si»ortatiou  costs  or  for  other,  to  them,  equally  valid  reasons. 

4.  In  order  to  unike  o;itimuin  u.s*'  of  the  inad(Hiuate  tninsiH)rtation  facilities 
available  to  us,  it  has  '.iH'n  uwv.ssiiry  to  stagger  school  oiH'uings  from  7:45  a.m.  to 
0 : 10  a.m.  and  clos':igs  from  2  AH)  p.m.  to  3 :55  p.m.  This  has  caused  a  great  <leal  of 
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disruption  both  within  the  fauiilies  of  our  children  and  within  the  educational 
program  itself.  It  is  difficult  to  find  any  family  which  has  not  suffered  some 
nicasun*  of  disruption  and  inconvenience  from  this  *M)izarre"  plan.  It  is  also 
difficult  to  find  a  teacher  or  principal  whose  educational  program  has  not  been 
appreciably  disrupted. 

5.  The  exposure  of  our  children  to  possible  physical  danger  has  been  ^rreatly 
increased.  It  is  axiomaUc  that  the  more  children  requiring  transportation  to 
•school,  the  more  chance  of  travel-related  injuries  and  problems.  Furthermore, 
in  ord  r  to  comply  with  the  orders  of  the  Court,  it  has  been  necessary  for  us  to 
put  yo  mg  children  on  the  second  floor  of  some  of  our  older  buildings,  thiis  in- 
creasiDi,'  to  some  degree  their  exposure  to  fire  danger.  Parents,  wliose  children 
must  be  transported  far  from  home  to  sciiool,  are  concerned  about  their  avail- 
aliility  to  their  children  in  case  of  illness  or  accident  Many  also  fear  for  the 
.>afety  of  their  small  children  in  strange  neighborlioods  ami  tliis  applies  to  both 
black  and  svhite  parents.  Many  w-orry  about  the  adaptability  of  their  small  chil- 
dn'n  t(i  Strang  and  unfamiliar  surroundings. 

(>.  While  we  parents  are  naturally  concerned  about  all  of  our  children,  most 
ot  our  concern  in  this  situation  is  concentrated  on  our  younger  children.  To 
me,  it  is  extremely  doubtful  that  we  can  ever  create  a  set  of  conditions  in  our 
public  school  system  in  whi(*  mothers  would  readily  and  voluntarily  accept  the 
transportation  of  their  small  children  out  of  their  immediate  neighlwrhoods 
and  long  distances  to  strange  neighborhoods.  This  feeling  on  the  part  of  parents 
is  no  resi)ecter  of  race. 

Given  proper  rew>urces,  the  School  Board  would  have  it  in  its  power  to  mini- 
mize the  actual  inconveniences  resulting  from  an  inadequate  transportation 
system  and  remedy  most  transportation  problems,  lessen  scnool  staggerings,  and 
improve  safety  measures.  However,  as  a  practical,  political  fact  of  life,  it  does 
not  appear  that  these  resources  will  be  forthcoming  until  the  School  Board  can 
convince  the  fiscal  authorities  that  the  allocations  of  such  resources  will  result 
HI  a  stable  school  system  capable  of  attracting  and  holding  the  middle  cla.ss.  Our 
City,  State  and  National  Governments  to  date  have  all  turned  aside  our  reque-rts 
inr  transportation  assistance. 

While  the  School  Board  was  completely  unsuccessful  in  convincinjr  the  Courts 
that  the  nlwve  unacceptable  results  would  be  obtained  from  the  implementation 
of  a  plan  such  as  that  recommended  by  Dr.  Stolce;  the  NAACP  and  the  Justice 
DeiKirtment,  the  Courts  must  now  recognize  the  stark  fact  tJjat  these  counter- 
productive results  have  indeed  come  to  pass.  They  must  also  see  that  the  con- 
stitutional and  desired  by  the  Courts  are  as  a  practical  matter,  being  thwarted 
through  the  withdrawal  of  white  children  from  the  svstem.  Since  these  same 
results  are  being  obtained  in  many  other  school  systems,  adjustments  will  have 
to  be  made  by  the  Courts.  It  makes  no  sense  for  us  to  commit  educational  suicide. 

Already  there  is  some  indication  that  the  lower  courts  are  recognizing  the 
detrimental  results  of  merely  mixing  bodies  through  disruptive  busing  plans. 
Listen  to  the  comments  of  Federal  District  Judge  S.  Hugh  Dillin  in  his  recent 
decision  in  the  Indianapolis  school  case: 

"Something  more  than  routine,  computerized  approach  to  the  problem  of 
desegregation  is  required  to  this  court,  lest  the  tipping  point  be  reached  and 
passed  l)eyond  r^rieve.  ...  Put  another  way,  the  easy  way  out  for  this  ^'ourt 
and  for  the  (Indianapolis)  board  would  be  to  order  a  massive  'fruit  ba.sket' 
scrambling  of  students  within  the  school  city  during  the  coming  vear,  to  achieve 
exact  racial  balancing,  and  then  to  go  on  to  other  things.  The  power  tx>  do  so  is 
undoubted.  There  is  just  one  thing  wrong  with  this  simplistic  solution.  In  the 
long  haul,  it  won't  work." 

It  is  the  duty  of  the  School  Board  to  look  to  the  future  of  our  educational 
system.  Under  the  present  conditions,  this  future  is  very  uncertain,  and  no  one 
or  us  can  pre<lict  just  when  and  how  our  school  system  will  be  stabilized.  If  the 
withdrawal  of  7.000  children  is  permanent,  we  will  certainly  have  to  adjust  our 
pupil  assignments  drastically.  This  could  lead  In  the  future  to  the  closing  of  a 
num.>er  of  our  older  elementary  school  plants,  a  reduction  in  teaching  staff,  and  a 
curtailment  of  the  educational  program.  Available  statistics  show  that  approxi- 
mately 1.000  fewer  children  entered  our  school  system  this  year  than  could  have 
been  reasonably  expected  to  enroll  at  the  first  grade  level.  With  this  trend  ac- 
celerated In  the  future,  how  many  familirs  with  children,  moving  into  this  area, 
will  choose  Norfolk  for  their  homes?  If  our  school  system  cannot  present  a  more 
attractive  picture  to  newcomers,  how  much  will  we  suffer  by  attrition?  How  quick- 
ly will  we  lose  the  biracial  integrity  of  our  commuity? 
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L  uUer  the  current  conUiUons,  I  doubt  that  many  of  those  white,  middle  class 
inUividuaU— college  professors,  columnists,  commentators,  civil  rights  advocates, 
uvil  rights  attorneys,  employees  ot  UEW,  judges— v»  ho  have  done  the  most  to 
uriiijf  about  the  situation  in  which  Norfolk  now  finds  itself  would  voluntarily 
subject  their  own  children  to  what  our  chUdren  are  being  subjected.  Certainly 
racial  identity  of  the  Washington,  D.C.,  school  system  indicates  that  many  of  our 
govt  inment  liberals  do  not  practice  what  they  preach. 

FH0P08ED  PLAN  OF  SCHOOL  INT£GKAT.ON  FOB  ^'OBFOLK 

i  or  the  consideration  of  the  citizens  of  Norfolk  and  others.  I  wish  to  submit  a 
plan  for  the  integration  of  the  Norfolk  School  System  which  1  believe  will  meet  the 
requirements  for  a  unitary  school  system,  whose  components  can  be  justified  both 
to  the  Courts  and  to  our  parents,  and  which  can  ultimately  command  the  broad 
support  of  the  majority  of  our  citizens,  both  black  and  \^  hite.  it  Is  hoped  that  this 
plan  will  be  studied  by  the  leadership  of  all  interests  in  our  City  and  that  black 
and  white  leaders  will  react  to  it  publicly.  I  am  unalterably  convinced  that  the 
liiuil  solution  to  the  problems  of  successfully  iiitegrutiug  our  achool  system  must  be 
forged  by  us  and  not  by  the  courts.  The  Courts  are  siiiu)ly  not  equipped  to  fashion 
a  single  solution  which  will  fit  every  community.  The  solution  1  offer  is  designed 
ft^r  Norfolk  alone. 

The  following  are  the  element*;  of  a  unitary  scln>ol  system  for  Norfolk: 

1.  Immediate  and  absolute  t*ompliance  with  the  "Negative  Mandate"  of  the 
Ur.ited  Stages  Supreme  Court  in  its  historical  1954  dcH;is.ion.  Tl-is  Maudate  re- 
quires an  ausolute  and  immediate  end  to  all  invidious  discrimination  based  on 
nue.  If  there  are  lingering  vestiges,  either  intentional  or  unintentional,  of  in- 
vidious racial  discrimination  in  our  school  system,  we  want  it  removed  forthwith, 
and  ni  my  opitdon,  have  already  largely  done  so. 

2.  Aggressive,  good  faith  compliance  with  the  "Positive  Mandate"  of  the 
Supn'ine  Court  which  puts  an  affirmative  duty  on  the  School  Board  to  eliminate,  to 
the  extent  that  it  can  reasonably  and  practically  do  so,  all  effects  of  past,  state- 
imposed  segregation.  This  Is  where  the  current  legal  argument  lies.  Are  there  any 
practical  limitations  on  what  a  School  Board  must  and  can  do  to  comply  with  this 
atiirinative  "Mandate"?  For  iastance,  it  is  widely  recognized  that  in  cities  like 
New  York  it  is  an  absolute  physical  impossibility  to  obtain  racial  mixture  in 
fvery  s;chool.  Are  there  not  similar  or  other  valid  limitations  on  Norfolk's  ability 
to  achieve  and  maintain  a  racially  balanced  school  system?  The  results  of  our 
current  desegregation  plan  plainly  indicate  that  there  are. 

Some  affirmative  actions  comiiletely  under  tiie  control  of  the  School  Board 
are  faculty  to  maximize  integration,  location  of  additions  and  new  schools  to 
facilitate  integration,  use  of  multiracial  educational  materials,  etc.  The  afore- 
mentionCii  devices  have  been,  and  are  being,  used  in  our  system  to  maximize  in- 
tegration. TTie  School  Board  and  the  Administration  should,  through  continuing 
leadership,  create  within  the  school  system  a  spirit  in  which  every  decision  ia 
examined  in  the  light  of  its  racial  implications,  and  where  possible,  made  in  such 
a  manner  as  to  foster  true  and  lasting  integration  of  the  system. 

3.  As  soon  as  possible  we  should  alter  the  grade  organization  throughout  the 
system  from  a  4-3-2-2  organization  to  a  KA-AA  organization  as  follows ; 

Klenientary  schools— grades  Kindergarten  through  4. 
Middle  schools — grades  5  through  8. 
High  schools — grades  9  through  12. 

X'lul^T  this  new  organization  is  suggested  that  there  be  aM)roximatc  racial 
balance  in  all  high  and  ndddle  schools  to  be  accomplished  through  Imsing.  where 
mH'Ofiiiary.  While  there  are  many  valid  reasons  for  not  busing  younger  children, 
the?e  same  reasons  do  not  apply  to  the  same  degree  to  older  children.  Even  before 
integration,  all  of  our  junior  and  senior  high  schools  required  at  least  some  Ims 
transportation.  In  view  of  tlie  command  of  the  Courts  to  obtain  maximum  amount 
of  integration,  n.sing  bnsing  if  required,  I  feel  that  no  argument  against  full 
info?r.ition  at  the  middle  and  high  school  levels  would  find  any  acceptance  in  the 
Courts. 

However,  this  plan  for  Norfolk  envisions  that  elementary  schools  serve  single 
nt tend fi nee  zones,  gerrymandered  where  possible  to  achieve  the  maximum  amount 
of  desirable  integration.  Since  only  CTades  K  through  4  would  be  sened  by  these 
srhool.s.  they  would  have  to  draw  from  larger  attendnnce  areas  than  previotislv. 
thUK  ffloilitating  a  greater  degree  of  integration.  A  further  advantage  would  be 
to  make  room  in  these  schools  for  kindergarten  without  the  necessity  of  extensive 
building  additions.  The  additional  children,  resulting  from  the  addition  of 
8(M40— 72  9 
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kindergartens,  would  be  accommodated  at  the  middle  and  high  school  levels 
through  building  addlUons  and/or  drawn  so  as  to  minimize  the  number  of  one 
ra^  elementary  schools,  although  of  necessity  there  would  bi>  some  remaining 
under  this  plan. 

This  j)lftn  would  deliver  13  years  of  stable,  integrated  education  to  approxi- 
mate  y  75  per  cent  of  our  children  and  8  years  of  Integrated  education  to  th'^  re- 
maining 2a  per  cent.  Viewed  another  way.  100  per  cent  of  our  children  would  have 
at  least  »  years  of  integration  and  only  25  per  cent  would  have  less  than  a  full 
16  years.  To  my  knowledge,  there  Is  no  core  city  in  the  country  that  even  conies 
close  to  matching  these  percentagef:. 

4.  In  order  to  give  any  children  left  in  uniraclal  schools  the  real  choice  of  an 
integrated  educaUon,  there  would  be  an  aggressively  administered,  majoritv-to- 

traiwfer  plan.  This  would  satisfy  the  requiremenU  of  the  Courts  *that 
no  child  be  denied  the  right  to  attend  any  school  because  of  race.  For  those 
requttjting  tnjnsfer,  transportation  would  l>e  provided  at  public  expense.  Parents 
di^"red  informed  of  this  right  to  transfer  and  provided  counseling  if 

5.  In  order  to  remove  many  of  the  irritations  surrounding  the  use  of  buses  for 
purposes  of  integration,  the  school  system  should  have  control  of  school  trans- 
portiition  urrangtMnents,  and  transiwrtatlon  should  be  free  to  all.  This  could  be 
nrcomplisheu  either  through  the  school  system  owning  and  <^rating  its  own 
bu^s  or  through  some  joint,  satisfactory  arrangement  with  the  Virginia  Tran- 

^liS^?^^!"^:^?'^'®^®  ^^^^  ^^^^  of  sdiool  transportation  would  make 

possible  the  following :  ^^'^^ 

a.  EUmlnatlon  of  irritations  and  disrupUons  brought  about  by  inadequate 
numb<»r  of  buses,  time  staggerings,  cost  of  transportation,  and  lack  of  late  trans- 
portation  to  serve  those  engaging  in  extracurricular  activlUes 

1).  Reduce  opposition  to  long-distance  busing  at  the  middle  school  level 

c.  Make  possible  the  implementation  of  innovative,  interracial  mORmtns  for 
elenienUi  ry  students  remaining  in  racially  isolated  schools. 

d.  Provide  tran^nation  where  necessary  for  flexible  educational  nrouram. 
mhig,  niaxinuun  u.se  of  facilities,  field  trips,  better  use  of  comnnmlty  n^oun-e*!. 

e.  Provide  free  tranijportaUon  for  those  exercising  ma jority-to-niiuoritv  transfer 
rtgnts. 

f.  Better  control  of  discipline  on  buses. 

0.  In  order  to  secure  the  future  stahiHfy  of  our  system  and  of  our  citv.  this 

K  ^  accompanied  hy  a  progre.ssive  and  honest  open  housing  policv 
supported  by  our  political,  cine,  and  business  leadership.  Every  citizen  .^rml'd 
feel  that  he  is  free  to  locate  in  any  neighborhood  which  is  desirable  to  him  and  lii« 
family  and  which  he  can  afford. 

7.  There  should  Ije  ji  high-levol  Biracial  Commission,  preferably  appointed  hv, 
and  rospmisihle  to,  the  Court  which  Commission  would  overscK?  the  iiiiplenioJit.-i' 
Th!lpni,^irJr"  and  give  regular  reports  both  to  the  Court  and  to  the  public. 
This  Commission  would  include  an  equal  number  of  whites  and  blacks.  I  would 
Boanf  ^^^^  apiwintment  of  at  lea.st  one  additional  black  to  the  School 

In  iny  opinion  it  is  .ibsolutely  essential  that  the  re.-^i»onsi!»ilifv  for  the  iiifegra- 
tinii  i,r  our  school  .systcMii  l,e  returned  to  local  hands.  The  broad*  principles  of  the 
l.iw  i»avo  already  Ihtii  fstahlished.  It  is  now  only  left  for  us  to  implement  them 
III  a  ma>onal>le  and  faithful  manniT  to  the  extent  of  our  ability  to  do  so. 

Now  that  th  s  plan  has  been  set  forth,  lot  me  anticipate  some  of  the  major 
oJijoctioTis  v.liich  will  be  rai.sed  to  it : 

1.  The  greatest  objoction,  certainly  the  greatest  legal  objection,  will  he  to  the 
rjcr  that  some  few  ebMnt-nutry  .schools  will  remain  all  black  and  raciallv  isohited. 
lestmionv  by  experts  has  shown  <n  our  case  that  the  effects  of  racial  i-solation 
uro  (  uniiilntive  and  that  i  tegration  is  most  desirable  <n  the  early  years  of  school. 
I  answer  Uiis  objection  by  saying  that  there  will  l>e  a  number  of  conditions 
pn-eiit  in  those  schools  which  are  not  pre.sent  in  the  classical,  raciallv  isolated 
JI'^Tm  ^""^  «<^*«x»I  plants  in  the  inner  city  range  from  adequate  to  excellent.  Our 
faculties  are  completely  integrated,  and  our  better  teachers  and  administrato^ 
^r^^^V^j}  the  city.  Funds  from  the  Federal  Government  for  e<luca. 
tion  of  disadvantaged  children  will  be  concentrated  primarily  in  the  isolated 
schools  where  the  greatest  need  ^.  Our  own  transportation  system  would  allow 
those  ch.ldren  to  participate  in  integrated,  inter-racial  educatioual  programs  by 
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moving  tlieuj  about  the  city.  They  would  also  have  the  right  to  transfer  out 
if  desired,  with  transportation  furnished. 

If'inally,  in  my  opinion,  this  compromise  between  the  detrimental  etfecrs  of 
racial  isolation  and  the  detrimental  effects  an^  results  of  breaking  up  completely 
our  neighborhood  schools,  esi)ecially  where  young  children  are  concerned,  is  a 
compromise  which  must  be  made  if  our  school  system  is  not  to  be  eventually 
destroyed.  In  practice,  we  will  simply  have  to  do  everj-thing  possible  to  neutralize 
the  effects  of  this  isolaUon  for  those  who  do  not  elect  voluntarily  to  transfer  out 
2.  The  second  big  objection  will  come  from  the  parents  of  middle  school  young- 
stei-s  who  must  l»e  baM»d  relatively  long  distances  across  town.  Since  having 
our  own  transportation  system  will  allow  ns  to  eliminate  extreme  staggerinsr.  to 
provide  late  buses  for  extracurricular  activities,  and  to  elimini  te  cost  to  parents, 
I  Iveheve  that  this  arrangement  after  some  Initial  objection,  will  be  reasonably 
well  accepted  by  parents  of  these  children.  At  the  high  i;chool  level  the  children 
are  more  mobile  and  mature,  and  opposition  to  the  transiwrtation  of  high  .sch'Mil 
stndonts  i.s  simply  not  a  governing  issue. 

:5.Tlie  third  big  objection  would  be  the  objection  to  the  cost  to  the  taxpnvor 
of  sotting  up  and  oiierating  our  own  transportation  system  or  of  public  financinff 
of  the  transportation  of  .students  by  VTC.  Many  say  that  we  i-annot  afford  it 
we\?irXrd%t  necessary  to  save  our  school  system  and  our  rity,' 

There  arr.  of  cour.se.  bound  to  be  other  objections.  I  wonUl  hope  that  th(^,e 
who  are  sinwely  inU»reste<l  in  resolving  permanently  the  difficuit  proh!*.nis 
before  us  will  take  the  time  to  react  in  writing.  At  this  pdnt,  I  see  nothing  to 
be  gained  by  arguing  whether  or  not  this  plan  is  legal.  Since  we  purport  to  be 
a  democracy  I  firmly  belleee  that  if  any  reasomibTplan  Is  E<^3e  to  th| 
great  majority  of  our  people  after  full  examination,  th«i  it  will  nltlmatelv  he 
acceptable  to  the  Courts.  But  let  us  be  the  ones  to  determine  finally  the  plan 
under  which  our  school  sy.stem  will  operate  and  not  those  from  wiUiout  who 
have  no  vested  interest  in,  or  responsibility  for,  the  education  of  our  children. 

^"^^l2J!  ^^^^rnment  of  law,  but  for  our  government  to  work,  the  law  must  be 
understood  and  supported  by  the  broad  maj.ority  of  the  people.  I^ws  that  can- 
not  command  broad  understanding  and  support  must  in-vitably  faiJ.  The  OMirts 
over  all  others,  should  understand  this  basic  precept  of  AmeriVaii  doiiiorracv 

An  extreme  plan  of  sch(w»l  integration  which  results  in  the  actual  loss  of  over 
20  per  rent  of  our  white  children,  and  the  pot^^ntiai  lo.^s  of  Iny  im^^^^^^^^  aei/he? 
an  intelligriit  nor  nn  American  sohition.  Over  the  long  run,  only  tho.se  who  have 
no  other  alteriiative-prnnarily  the  \xm  and  the  black-wii!  accept  it  Is  his 
really  what  we  want  out  of  urban  school  integration?  I  say  can  do  better 
For  the  sake  of  all  onr  children,  we  must  do  better. 


N'OTE 


For  the  pnn»o^(»s  of  this  pa|>er.  T  have  a^osnnieo  the  eventual  estah'i^hnjei-'  of 
Kiiulerg.irtrn  in  tli(»  Norfolk  Scho(»l  SysU^m.  It  is  imMn/y  nvm^^^ 
urban  ch  ldrcn  c  esperaUMy  need  this' early  OiUMnnl  U^sI.  Th^  pn  p'?^ 
iau Vri'irted^'  ^  ^"^  organization  nntil  kindergarten 

<'J]i?'''^"'"1"*^''^'•'^^■^^'^.  ^^"^"^  ^'Deuingnt  tm.^  time  5h-  f:ii:do:,.V.  liov  of 

sSir^^uur^^  with  snrrounclimj  jurisdictions.  The  Court.,  nre  now 

s.ruggling  uith  this  Knotty  pn^blem,  and  it  will  he  some  time  before  tuo  '-ounl 
\^wu:r'^V''^i  moantimc.  my  own  views  abou  coL^  ida  ion  wil 

Xoriolk  «"<^<'«s^"»  ^•<^  are  in  solving  our  prol>leins  herc^  in 

Vincent  .T,  Tuouas. 
Chairman,  Norfolk  School  Board., 

"Siw  PoFK.  I  tliink  for  the  benefit  of  the  record  it  should  be  .said  that 
the  ;vitiies.s  has  an  oppoi-tunity  to  offer  special  insight  rcfrardiiHr 
^orfolk^  Ho  is  an  educated  and  distinpniished  lepslaton  o7ie  whS 
has  ol,s(»ryed  firsthand  the  practical  asiwts  of  the  problem  to  which 
ho  has  adarc»ssed  himself. 

For  that  reason,  I  Wieve  that  earli  member  of  this  committee  would 
do  well  to  study  not  only  the  formal  text  but  the  plan  that  Mr.  Thomas 
has  submitted,  and  which  is  now  a  part  of  the  record. 
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1  tlmiik  the  <reiitleinjm  for  ]iis  testimony. 

ilr.  WiiirrKnuus-f.  J  thank  my  distingwished  colleague. 

C  hairmau  Ckllkk.  Wc  all  thank  you. 

The  next  witness  is  the  gentleman  from  Texas,  Hon.  Robert  Price. 

STATEMENT  OF  HON.  ROBERT  PRICE,  A  U.S.  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  TEXAS 

Mr.  Price.  Thank  you,  Mr.  Chairman. 

Mv  statement  is  not  too  long,  and  I  will  si>eak  quite  fast. 

Mr.  Chaiiinan,  I  appi-eciate  the  opportunity  to  appear  before  this 
suljconnnitt^e  today  m  order  to  expix>ss  the  feelings  of  my  constituents 
on  the  much-discussed  issue  of  busing. 

F roin  the  outset,  I  would  like  to  clarify  exactly  what  I  am  referrin«^ 
to  as  well  as  what  1  am  not  referring  to  when  I  talk  about  "busin<r^ 

1  am  not  referring  to  the  busing  of  schoolchildren  that  has  been  tak- 
ing place  for  many  years  in  rural  areas  like  .so  much  of  my  west  Texas 
<:isti  ict,  nor  sun  1  referring  to  the  normal  kind  of  busin'r  that  takes 
place  ni  the  cities. 

^  I  am  not  referring  to  busing  in  these  forms,  nor  do  I  oppose  bnsin<^ 
in  these  forms,  because  this  tyim  of  busing  is  in  nearly  every  ca:5 
iiieri^Iy  a  means  of  getting  schoolchildren  transported  from'  tlieir 
Jiomes  to  the  public  school  nearest  them  in  the  safest,  quickest  way 
possible,  and  becan><;— alK>ve  all  el>.e— this  tyiw  of  busing  is  a  volun- 
tary act  on  tlie  part  of  the  schoolchildren  and  their  raxpaving  parents. 
(  han  iiian  (  eu-kr.  Is  that  more  than  40  percent  of  alf  sJhoolcliildreii 
t    .^S?.o7.    Mt?*^    .®  classifications  you  just  mentioned,  at  a  cost  of 
about  $1)80  million,  involving  200,000  buses « 
Mr.  Pkice.  Yes. 

But  my  point  is  that  this  has  Jx;eii  going  on  for  years.  I  rode  a 
school  bus  many  miles  to  get  to  school,  myself. 

What  I  am  referring  to  when  I  talk  aiioiit  busing  is  forced  com- 
pulsor>^,  involuntary  busing  solely  for  the  purpose  of  achieving  some 
soi-t  of  racial  balance  m  school  i)opulations. 

Despite  loud  outcries  to  the  contrarv,  I  want  it  undei-stood  nn- 
oqmvocally  that  this  issue  of  busing  is  not  an  issue  of  race. 

Opposition  to  busing  in  order  to  achieve  racial  balance  in  public 
schools  does  not  constitute  an  attempt  to  perpetuate  seirrefration  in 
those  areas  where  It  may  still  exist.  Busing  is  not  a  method  at  once 
embraced  by  blacks  and  rejected  by  whites.  On  the  contrary,  it  is 
in  my  congressional  district  at  least,  nniformlv  sliniiiicd  by'  blacks 
aiKl  wintci^alike.  " 

I  have  received  much  mail  on  this  matter  of  busing,  as  have  all  inv 
colleagues,  and  the  will  of  the  people  is  doarlv  ascertainable  ou  the 
issne 


I-ot  me  articulate,  if  I  may  l>c  |>crmitted  to  attempt  to  do  so,  whv 
so  many  are  so  upset  and  concerned  al)out  this  one  issue,  which  woulil 
a  tRH  t  actnal  y  only  a  small  percentage  of  the  total  nmnber  of  .students 
tlironghont  the  country. 

I  Wlievc  that  two  major  rciisons  form  the  bedrock  on  which  the 
outcry  of  opposition  to  busing  is  based.  Fii-st,  the  people  simply  do 
not  accept  the  underlying  principle  tliat  a  mathematically  precise 
distribution  of  students  is  necessary  for  qualitv  wlucation,  which  ir; 
what  Federal  courts  arc  trving  to  tell  iis 
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And  second,  tlie  people  absolutely  rejcft  tlic  niandatoiy  aspect  of 
this  court-directed  homo/rcnization  of  human  beings. 

\\  hat  the  courts  are  trying  to  do— and  what  the  people  do  not  want 
to  have  flone—is  to  take  some  mf)ro  of  flie  freedom  of  llu'  people  avav 
from  them.  ' 

The  i>eopIc  v.aut  noifrhborliood  schools.  The  people  want  local  con- 
trol of  their  .schools  throujrh  tlu-ii-  own  IwalK-  o!cr(pd  ^hoo]  boai  d-: 

And  when  I  ..av  "the  pj-ople."'  I  ,,.eau  ali  of  then,  black  a.ul  whiV(. 
As  a  matter  of  fact,  I  have  received  from  niv  own  distiicf  noiv 
signatures  on  petitions  and  letters  from  blacks  than  I  have  from  w'".it-; 
opi)osin<r  forced  biisinjr.  »..iit> 

Forced  busing  is.  i„  ,ny  opinion,  damagiuir  to  students,  who  a-v  in 
some  cases  taxpayers,  a ko.  and  an  inconvenience  to  tnxpaviu.^  narouf. 
It  involves  much  more  than  safety  and  economy,  aIthough'tho7e  factors 
are  important.  * 

It  involves  removing  schoolchildren  from  familiar  neiffliborhooil 
groupings  and  busing  them  long  distances.  ^]oW  to  iuggk,  percentages 
of  races  in  schools.  It  is  my  contention  that  this  results  in  a  lo^^oif 
neighborhood  and  community  identity,  a  loss  of  control  over  the 

al!E;V,W^^J*f      f  ^^'^  by  the  parents,  and 

a  likelihood  that  parents  will  not  participate  in  their  children's  s!-hool 
act  ivities  to  as  great  a  degree,  due  to  the  increased  difliculty  of  doin«r-^) 

J  have  always  said  if  people  participated  in  activities  of  their  school' 
you  will  .see  a  vibrant  school,  and  if  thev  don't  participate,  vou  will 
.see  a  dyiiin:  school,  as  far  as  .spirit  is  concerned.  ' 

Mr.  Chaimian.  I  introduced  House  Joint  Resolution  SfiO  durinn-  the 
last  session  of  this  Congress,  aimed  at  amending  the  Constitution  in 
order  to  jnovide  a  solution  to  the  problem  of  forcexl  busing 

1  prefer  this  metluKl  over  the  legislative  approach,  because  it  allows 
the  pwple  a  chance  to  speak  to  the  issue  in  a  more  direct  way,  t,hrou«di 
their  State  legislatures,  dnriiig  the  ratification  process 

I  am  not  however,  opposed  to  a  strictly  legislative  solution  to  the 
problem,  if  that  proc-edure  can.  in  fact,  ach'ieve  our  coal,  rousequeuflv 
I  am  studying  several  ideas  with  the  thought  in  niind  of  introdiKMia 
legislation  desipied  to  provide  an  accei.table  solution  to  this  sitnatioir 

C  hamuan  Ckixki:  We  will  \w  very  happv  to  have  vour  ideas  ' 

.Mr.  J  itirr..  Mr.  Chairman.  I  think  that,  fii-st  of  all. 'when  this  een- 
enitiou  of  young  people  i^  ednc.ited.  thev  will  1k>  able  to  earn  a  letter 
salary,  and  they  will  l>el>otter  able  to  move  into  any  neiirhliorhood  that 
they  ini.rht  choose,  and.  therefore,  they  will  send  their  children  to  that 
--chool  that  i<  iiMiest  to  the  home  that  thev  are  able  to  biiv. 

Ami  I  flnn   it  is  a  process,  even  though  we  miirht  thii'ik  it  is  slow, 
winch  will  come,  and  it  has  proven  it  is  gra<hiallv  coming. 

.Mr.  (  hairman.  in  summation,  let  me  sav  that'the  vast  maioritv  of 
peopip  do  not  like  forced  busing  They  do  not  want  it.  Thev  are  detei- 
niined  not  to  have  it.  And.  if  the  people  are  to  Imi  served.  v,e.  as  their 
representatives.  nuLst  work  to  conform  the  policy  of  this  Government 
and  the  law  of  fins  land  to  the  will  of  the  people. 
Thank  yon.  Mr.  Chairman. 

Chairman  Cra.i.F.it.  Unless  there  are  some  questions,  the  Chair  wishes 
to  tliank  you  very  much  for  your  contribution. 
:\lr.  PniCK.  1  hank  you.  sir. 

NScamliiL"'""'  ^'"^  ''^ 
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STATEMENT  OF  HON.  WALTER  B.  JONES,  A  U.S.  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  NORTH  CAROHNA 

Mr.  JoxES.  Thank  you.  Mr.  Chairman,  and  ineinboi*s  of  the  com- 
mittee. 

I  appreciate  the  opportunity  to  appear  in  support  of  House  Joint 
Resohition  620,  which  is  identical  to  a  bill  I  introduced.  House  Joint 
Resolution  870. 

I  am  keenly  aware  that  unfortunately  man}^  Meml>ers  of  Congress 
feel  that  most  Southeni  Meml3crs  have  introduced  this  type  of  legisla- 
tion as  a  result  of  being  racists  or  complete  segregationists.  I  hope  that 
I  can  convinceyou  that  this  is  not  true. 

I  have  the  honor  of  representing  the  First  Dii^trict  of  North  Caro- 
lina, which,  incidentally,  is  basically  a  runil  district,  yet  I  am  con- 
fident that  we  have  as  many  schools  totally  and  conipletely  integrated 
as  any  section  throughout  the  United  States.  And  I  am  proud  to  say 
that  this  has  been  accomplished  with  a  minimum  of  disraption  ancl 
difficulty,  especially  as  compared  to  other  paits  of  the  countiy. 

So  I  again  ask  that  you  believe  me  when  I  state  that  tlie  question 
of  integration  is  not  one  to  which  I  am  addressing  myself,  but  I  am 
si>eaking  on  behalf  of  the  majority  of  the  citizens  that  I  represent,  pf 
both  black  and  white  races.  For  I  am  convinced  that  both  are  con- 
cerned with  the  direction  which  our  schools  have  taken  in  recent  years. 

First,  and  in  the  main,  the  schools  have  lost  the  support  of  the  pub- 
lic. This  is  evidenced  by  the  number  of  bond  issues  for  improvements 
and  much  needed  new  facilities  which  have  repeatedly  been  defeated. 
Further,  a  decline  in  wholesome,  extracurricular  activities,  and  par- 
ent-teacher association.s. 

I  am  sure  it  will  come  as  a  surprise  to  many  of  you  when  I  tell  you 
that  a  few  months  ago  a  conference  was  held  in  my  office  betwe>en  offi- 
cials of  HEW  and  five  black  citizens,  two  of  whom  were  school  ad- 
ministrators, virtually  begging;  for  an  additional  year  of  freedom  of 
choice.  They  had  with  them  signatures  from  the  entire  student  body, 
as  well  as  over  1,000  of  the  black  citizens  of  the  county  involved. 

Unfortunately,  either  correctly  or  incorrectly,  the  majority  of  the 
people  that  I  represent  have  interpreted  the  Supreme  Coiut  deci- 
sion a«  saying  only  that  no  child  could  be  excluded  from  a  school  lx»- 
cau«c  of  his  race,  creed,  or  color. 

^  Therefore,  it  is  difficult  for  thcju  to  understand  why,  either  through 
Federal  directives  or  court  derision.s.  that  a  student'l)c  assigned  to  a 
particular  school  because  of  his  race,  creed,  or  color,  especially  in  view 
of  liis  desire  not  to  do  .so. 

JM  us  for  a  moment  cx)nsider  the  serious  que.stJon  of  busi  iig  to  accom- 
plish rar^al  balance.  I  am  all  too  familiar  with  the  argument  tl-at  for 
years  in  the  South  the  black  children  were  bused  great  distances  to 
accomplish  .segregation.  I  will  not  contend  that  this  was  right  or 

roper,  but  I  do  contend  that  if  this  was  wrong  then,  then  massive 

using  is  equally  wrong  today. 

Without  attempting  to  interpret  or  pass  judgment  on  the  many 
interpretations  or  the  Supreme  Court  rulings,  I  respectfully  oonteiul 
thH  a  matter  as  important  as  the  education  of  th^iildren  of  this 
Nation  should  be  submitted  to  the  people  for  their  final  judgment. 

So,  through  a  constitutional  amendment,  I  hope  tliat  you  will  give 
the  American  public  this  opportunity.  In*  this  very  hour,  in  the  U.S. 
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Senate,  th^  sensitive  question  is  being  discussed  and  debated,  with 
multiple  offers  of  remedial  relief,  none  of  which  can  be  guaranteed  to 
be  upheld  by  the  Supreme  Court. 

But  by  providing  this  mechanism  of  the  American  expression,  and 
m  so  doing,  we  will  restore  the  dignity  and  the  public  support  of  the 
schools  of  this  Mation,  which  is  so  vital*  -  needed.  Favorable  action 
by  your  committee  will  be  nothing  more  or  less  than  a  perpetuation 
of  the  democratic  processes. 

Thank  you  for  the  opportunity  to  appear  before  your  committee, 
and  I  respectfully  ask  that  you  give  serious  consideration  to  the  resolu- 
tions before  you  at  this  time. 

Thank  you,  Mr.  Chairman. 

Chairman  Celler.  Thank  you,  sir. 

Our  next  witntiss  is  Hon.  Robert  G.  Stephens,  Jr.,  of  Georgia. 
Jr.,  of  Greorgia. 

Mr.  Stepheas,  I  am  sorry  we  have  kept  you  waiting.  We  have  one 
more  witness  after  you. 

STATEMENT  OF  HON.  ROBERT  G.  STEPHENS,  JR.,  A  ir.S.  REPRE- 
SENTATIVE IN  OONaRESS  FROM  THE  STATE  OF  GEORGIA 

Mr.  Stephexs.  Thank  you  very  mucli,  Mr.  Chairman. 

I  have  enjoyed  waiting,  because  I  have  certainly  followed  with  in- 
terest the  testimony  that  has  been  made,  and  I  have  followed  with 
interest  the  questions  that  have  been  asked  by  the  subcommittee  here. 

I  have  not,  as  you  realize,  introduced  a  constitutional  amendment, 
nor  have  I  introduced  a  piece  of  legislation  in  respect  to  this. 

If  I  felt  qualified  right  now  to  word  a  constitutional  amendment 
that  I  thought  would  be  helpful  in  the  situation  I  am  addressing,  I 
would  have  done  so. 

I  have,  of  course,  signed  the  discharge  petition  that  would  take  the 
Lent  proposal  from  the  committee  and  bring  it  to  the  floor  of  tlie 
House.  I  sigred  that,  not  necessarily  because  I  think  that  the  Lent 
amendment  \\ould  achieve  what  I  would  like  to  see  done,  but  because 
I  would  like  to  see  the  House  debate  and  discuss  the  possibilities  of 
the  constitutional  amendment. 

I  had  also  hoped  that  this  committee,  which  is  a  Judiciarj'  Com- 
mittee, would  como  fonvard  witli  a  proposal  that  would  l)e  satisfac- 
tory and  could  be  submitted  to  the  House  and  to  the  American  people. 
I  think  that  the  time.  lias  come  now  for  the  only  chance  to  solve  thi.s 
(]ue.stion  of  busing  will  be  by  con.stitutional  amendment.  I  think  that 
in  the  initial  steps  of  the  circumstanc^.s,  when  HEW  made  guidolines 
and  then  these  guidelines  hocamo  issues  and  then  issues  went  to  the 
court  that  f^otiiewhere  along  the  line  we  might  liave  arrived  at  .some 
solution  before  they  became  issues. 

But  the  people,'  at  least  in  Augusta,  Ga.,  have  been  told  by  the 
Fod.»ral  couit  tliore  that  they  must  bus;  that  they  must  bus  to  achieve 
racial  balance  in  the  schools.  If  the  court  doesn't  say  that,  tlie  board 
of  education  believes  it,  and  the  people  believe  it,  and  they  are  doing 
so. 

The  Augusta  decision  of  the  district  court  is  the  latest  deci.<?ion 
followinfir  the  other  decisions  made  by  the  court,  and  I  have  liad,  as 
you  realize,  quite  a  good  deal  of  information  from  my  constituents 
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in  Augusta,  Gn.  Many  have  been  in  an  integrated  situation.  Thev 
have  integrated  PTA  meetings.  Now  13,000  are  being  bused  in  the 
middle  of  a  school  term  away  from  their  neigliborhood  schools  where 
the  FfA  groups  have  worked  together— integrated  PTA  groups  have 
worked  together.  They  have  raised  money  to  make  playground  equip- 
ment available  for  neighborhood  schools  and  there  is  a  family  which 
lives  next  door  to  th'^  school  which  must  have  its  children  bused  across 
town  hi  order  to  achieve  i-acial  integration  away  from  their  homo, 
community,  and  friends. 

I  am  very  much  concerned  about  the  quality  of  education  as  a 
result  of  the  changes  that  have  occurrc"  and  the  artificial  require- 
ments that  have  been  made.  That,  I  think,  is  the  great  tragedy  in  the 
artificial  regulations  that  have  been  made.  The  question  of  passing 
legislation  might  help  but  the  only  hope  of  passmg  legislation  like 
that  which  has  been  proposed  in  the  Senate  is  basically  for  the  Su- 
preme Court  to  reverse  itself.  That  has  been  done  by  that  Court 
before. 

If  the  chairman  will  remember,  in  1964  the  civil  rights  bill  was  pro- 
posed, led  by  the  chairman  and  by  ^fr.  McCiilloch.  TTie  language  used 
m  that  stxitute  w^as  imconstitutioiial  as  the  law  then  stood  because  in 
1875  the  U.S.  Supreme  Cuurt-  had  niled  upon  the  very  language  and 
said  it  was  unconstitutional.  So  the  language  of  the  Civil  Rights  Act 
of  1964,  which  you  gentlemen  espoused,  was  unconstitutional.  If  we 
do  pass  legislation  now  that  is  contrary  t^  what  the  Court  now  savs, 
that  in  itself  would  have  to  be  unconstitutional  under  the  viewpoint 
that  I  took  on  the  Civil  Rights  Act  of  1964.  The  court  has  ruled  upon 
the  very  issue  and  the  only  hope  I  find  vras  that  from  1875  down  to 
1905.  the  Court  would  reverse  itself  and  rule  differently  on  the  cases. 

Xow,  the  people  tell  me  in  Augusta,  Ga..  that  they  are  finding  that 
title  T  funds  under  the  education  hill  are  l>cin^r  spent  in  schools  that 
were  predominantly  bla/'k,  that  the  equipment  is  better.  T  am  passing 
on  to  yon  the  results  of  a  hearing  that  T  called  for  Augusta,  Ga..  on 
Saturday,  to  find  out  what  the  people  wei-e  complaininir  about  because 
I  was  receiving  letters  al>out  the  situation.  I  think  that  whatever  is 
done,  soiuething  must  come  out  of  this  committee  for  the  people  of  the 
TJnited  States,  and,  as  I  say,  the  only  thing  I.  think  that  will  be  effec- 
tive will  be  a  constitutional  amendment. 

I  was  interested  in  the  comments  which  the  chainnan  made  al>out 
rights  in  the  Constitution  itself  and  how  we  have  had  amendments  to 
the  Constitution. 

I  rcj^all  that  the  first.  10  amendments  were  passed  as  negative  be- 
cause in  the  Constitution  itself  we  said  that  every  right  tliat  was  not 
granted  by  this  compact  to  the  Government  of  tile  United  States  was 
reserved  to  the  States. 

Xow,  when  the  proposal  of  the  Constitution  was  originally  made  to 
the  St.\tes,  they  were  objecting  to  it  because  it  was  not  spelled  out  in  the 
Constitution  that  these  certain  rights  that  we  have,  the  civil  right's  we 
have,  were  not  pres(»rved  and  held.  They  said  that  the  first  10  amend- 
ments must  be  adopted  before  some  of  the  States  would  come  into  the 
TTnioii.  Those  fii*st  10  amendments  are  negative.  They  sav  that  the 
TTnited  St^ites  shall  not  abridge  the  freedom  of  speech  and  sliall  not  do 
this  or  that.  Tt  was  not  until  the  14th  Amendment  came  along  tliat  you 
had  thnse  rights  made  national  rights. 
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I  would  like  to  ask  permission,  Mr.  Chairman,  without  taking  any 
more  of  vour  time,  to  make  an  additional  formal  written  statement  to 
l>resent  for  the  record  and  to  file  documents  and  statements  pertinent 
to  my  testimony.  The  statements  are  those  of  William  H.  Grice,  Charles 
J.  Move,  Orion  D.  Sebastian,  M.  F.  Detweiler,  John  E.  Lord,  Jr.,  and 
Jack  P.  Nix. 

Chairman  Celler.  That  will  be  done. 

(The  documents  and  statements  referred  to  follow :) 

Statement  of  Hon.  Robert  G.  Stkphens,  Jr.,  a  U.S.  Representative  i  n 
Congress  From  the  State  of  Georgia 

:^Ir.  Chairman  and  Committee  Members:  Thank  you  for  giving  me  an  oppor- 
tunity to  appear  and  express  my  opinion  and  that  of  the  majority  of  my  con- 
stituents against  the  forced  busing  of  students  to  achieve  racial  balance  in 
schools.  J  ^ 

1  nm  opi>osed  to  this  practice  and  have  always  been  opposed  to  it. 

In  li)C8,  on  June  26th,  I  voted  in  the  House  against  an  amendment  to  the  .ip- 
propriationa  bill  which  would  allow  Federal  money  to  be  spent  on  housing. 

In  October  11)68,  in  considering  the  conference  report  on  that  bill,  I  voted 
again.st  putting  Federal  money  out  for  busing. 

On  July  31.  1969,  a  vote  was  taken  on  busing  funds  on  the  HEW  Appropria- 
tions bill.  I  voted  against  siwnding  much  funds. 

On  Doconihei  '22,  ITO.  on  the  same  bill,  I  voted  to  keep  language  in  the  bill 
to  prohibit  l)u<<ing,  even  though  moditied  by  the  Senate. 

President  Nixon  vetoed  this  hill  whieh  had  anti-busing  language. 

On  Febru  '-y  19.  *970,  the  HEW  Appropriations  bill  vetoed  by  the  President 
wrt»4  again  voted  on.  It  had  a  strong  amendment  to  prevent  spending  funds  for 
busing.  1  voted  for  the  amendment. 

Chi  April  14,  1970.  I  voted  against  the  Cohelan  Amendment  which  trie'^  to 
knwk  out  finti-b using  language  in  the  Appropriations  bill  for  the  year  ending 
June  30.  1971. 

on  June  80.  1970,  amendments  were  offered  on  the  floor  by  Cohelan  and 
Co?ite  to  cut  out  liinguage  that  stoppt»d  money  for  busing.  I  voted  against  these 
anK'ndments. 

<m  July  16,  1970,  I  voted  for  the  Appropriations  bill  that  had  antl-bujing 
lansniage. 

On  April  7.  1071.  on  that  year's  Apjiropriations  bill,  I  votecl  twice  that  day 
to  leave  anti-busing  language  in  the  bill. 

Also  on  April  7.  1071,  1  voted  for  final  passage  of  this  bill  which  had  strong 
anti-hnsing  language. 

In  October  1071,  I  s^igned  discharge  petition  No.  9  asking  that  the  Lent  Reso- 
lution to  amend  the  Constitution  to  prevent  busing  be  brought  to  the  House  floor. 

Today,  February  20,  1972,  I  come  befor"  you  to  ask  that  the  Judiciary  Com- 
mittee act  now  and  qulekly  to  bring  to  '^e  House  floor  for  pTiblic  debate  by 
everybody  the  Lent  Resolution  or  some  legislation  that  is  designed  to  stop  arti- 
fici.al  busing  of  students  to  bring  about  racial  balance  in  the  schools. 

l^efore  coming  here  to  testify,  I  called  for  i.a  official  public  hearing  in  Augusta, 
Georgia,  ^n  the  10th  Congressional  DifUrict.  where  the  latest  order  of  a  Federal 
court  hiis  been  issued  requiring  the  unrealistic  practice  of  busing  for  racial 
bahnice. 

in  calling  thir.  public  hearing.  I  mailed  out  1.200  persons  addressed  invita- 
ti'Mii.  sent  notices  to  the  two  Augusta  papers,  three  TV  stiic  -s  and  eight  radio 
stiitions.  Everybody  wns  ad(Miimtely  noti/ieil  of  the  meeting  to  oe  held  at  the  City- 
County  Municipal  Building  in  the  Counoil  Chamber.  Arrangements  were  made  to 
move  to  large  nccommodatlons  of  the  city  if  the  number  of  attendants  justified  it. 
For  three  hours.  I  listened  to  all  side^.  I*arents  were  present  School  teachers 
came.  A  school  i)rincipal  was  there  as  well  as  a  su!)stitute  teacher,  four  ministers, 
rei»resentrttlves  of  the  N.VA(U\  representati^es  of  the  Southern  Chi'^stian  Leader- 
ship, a  lawyer  for  the  Board  of  Ednoaton.  two  memheif;  of  the  Board  of  Educa- 
tion, one  member  of  the  Georgia  ilou.se  of  Representatives,  one  member  of  the 
Georgia  Senate  and  the  Mayor  of  August^i.  .Vbont  2.*)%  of  those  who  came  were 
bl.u-k.  Jn  the  thriH*  hours.  MO  ijeople  ^^ere  heurd.  Ten  of  thesi-  ^^ere  lioard  twice, 
SOII50  having  requested  time  to  rebut  statements  made  by  others. 
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I  can  testify  to  you  that  the  ^reat  majority  of  Uie  people  who  attended  the 
heanng— over  100  persons— were  violently  opposed  to  busing  students  to  achieve 
racial  balance.  I  can  also  report  that  from  the  volume  of  mail  I  have  received 
the  great  majority  of  the  i)eople  in  Richmond  County,  Georgia,  are  opposed  in  the 
5;aiue  way.  Five  statements  were  written  out  The  balance  of  tJie  testimony  was 
oral.  I  nsk  that  these  statements— tyi)ical  of  the  majority  vle-  -^  at  Uie  hearimr— 
be  made  part  of  the  proceedings  of  this  Committee. 

The  statements  are  those  of  William  H.  Grice.  Charles  j,  .ove.  Orion  D 
^eba.stia;i,  M  F.  Detweiler,  and  John  E.  Lord,  .Tr.  I  also  advised  the  persons  at- 
tendmg  that  if  any  of  them-^f  the  majority  or  minority  viewpoint— wanted  to 
vrrite  out  their  views,  I  would  be  glad  to  submit  these  written  statements  to  the 
(  ommittee.  In  addition.  I  present  Uiree  documents  and  I  ask  pennission  to  make 
them  part  of  the  record.  The  first  is  a  resolution  of  the  Senate  of  Georgia  of  Sep- 
tember 30,  197.,  sponsorea  hy  Senator  James  Lester  of  Richmond  County  and 
Senator  S  i  McGill  of  Wilkes  County,  supporting  a  Constitutional  amendment 
?rrfiofi  'Jnvf;  '^i^  resolution  passed  at  a  Precinct  Mass  Meeting  of 

the  119th  Militia  District  of  Richmond  County  opposing  busing.  Third,  I  have 
been  entrusted  with  an  excellent  statement  opposing  artilieial  busing  bv  our  fine 
State  of  Georgia  Superintendent  of  Schools,  Jack  P.  Nix,  who  has  asked  me  to 
present  it  to  this  Committee.  I  commend  this  restraiiiet!  and  reasonable  statement 
highly  and  urge  its  logic  on  Uie  Committee,  ^.ivmauie  statement 

In  conclusion,  let  me  thank  you  for  letting  me  testifj*.  Also,  let  me  repeat  wh-it 
I  st^irted  out  saying:  It  is  time  for  the  Judiciarj-  Committee  to  act  on  lefrislation 

''"FebV'ua??29  1^  '^""^  ^"""'"^     ^''^^"^''^  '""^"^^  ^^^^ 


TT     «         ^  ^  Augusta,  Ga.,  Fchrnaru  lOl^ 

Hon.  Robert  G.  Stephens,  "  f  j^'^. 

House  Of  Representatives, 
Washington,  D.C. 

Dear  Sir::  I  received  your  letter  stating  that  you  would  be  in  Vn-ustn  O-i 
on  Saturday  morning  at  10  a.m.  and  I  will  be  there  if  possible,  i  am  sure  tliat 
the  people  of  Richmond  County  will  attend  in  large  lumbers  and  ho^  that 
in  some  manner  we  can  put  a  stop  to  the  way  the  Federal  judges  are  trying  to 
nn  \k ^  that  Judge  Lawrence  Las  mefsed 

iir      .^^^^TP*  ^/'""^'^  some  dumb  people  come  down  from  a 

far  northern  State  to  tell  us  in  Georgia  how  to  run  our  school^and  what  a  m^ss 
}  ^'^I'l^^u  ^?J^  ^h"^^^"  school  but  I  do  pay  State  and  fSi  taxis 
try?o^Utt"r.ll"''  '  '''''  C'-^  tSrF^lraTjSs 

.vlT^J^^l^      ^"V  s"PPf>''t  way  that  may  make  a  change  from  the  wav 

l^  Jrtl?}  ffl^"^.  «^  ^^'^  ti'"^-  I         that  beyond  a  dmibt  if  is 

is  permitted  the  taxpayers  will  be  to  pay  for  the  busing  as  the  Federal  Govern 
nilSir  Lr.h!  '^n^^^^  for  the  extra  buses  and  drivers,  the  moTt^d^ 

Tours  Truly : 

William  H.  Grice. 


Augusta,  Ga.,  Fehntan/  2;.  ifiys 
H^TT^^'^'"''^'!  ^"^^'^  9-  Stephens:  Listed  below  are  some  of  mv  o)).servn- 
rec"ntton?hsT  «<J"'=«"<'°  f^at  have  con.e  t„  pass  these  few  most 

1.  An  awncy  set  up  tlie  Department  of  Health.  Education,  and  Welfare  for 
TX^Zll^Jl'"'^^"^  ^'^  Board  of  Educ"  ion  ap^?oTO^ 
^r^nchf               ""i"  "^^<^"'*'      J'"'^^  Alexander  A.  Lawrence.  He.  in  tur, 
brought  in  two  men  from  Rhode  Lsland  who  were  totally  unfamiliar  with  Ric  ' 

^a  n?w"Sn,"a"t'<^^?  e^^T '  ""'^  ^"^^  ^^"^  "'^  '^-^"-^^"""^  <>'  '"<^-'^^-t- 

2.  Our  Superintendent  of  Schools.  Mr.  Roy  Rollins,  who  has  worked  for  mnnv 

Lta-in  P^^P^^     Richmond  County  wL  p^^^^ 

rebuked  and  down-graded  by  Judge  Lawrence.  pu'>iici> 

3.  Tho  shifting  of  school  children  in  the  middle  of  a  term  is  senseles<5  n<¥^f<«<, 
not  only  the  children  themselves  by  having  to  adjust  to  new  surSfnVfffl 
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in  itself  may  produce  psychological  difficulties ;  but  the  citizens  that  must  pay 
taxes  as  well.  Surely  this  mass  upheaval  of  the  school  system  will  bring  about 
the  burden  of  added  taxes  in  order  to  cope  with  the  extra  expense.  This  will  only 
be  another  millstone  around  the  neck  of  the  working  man.  For  an  example  of  the 
expense,  there  was  one  school  that  needed  to  hire  five  patrol  women  at  a  cost  of 
$5,000.  This  is  just  a  fraction  of  the  actual  cost  it  would  take  to  achieve  mass 
busing. 

4.  One  point  that  Ruffin,  the  black  attorney  for  the  plaintiff,  made  with  Judge 
Lawrence  was  the  fact  that  when  he  was  a  boy,  he  was  bussed  past  the  white 
schools,  and  now,  he  wanted  this  practice  to  be  imposed  upon  the  whites.  Two 
wrongs  do  not  make  a  Wght,  and  it  certainly  isn't  right  to  discriminate  against 
children  attending  neighborhood  schools  just  because  of  this  man's  bias.  Today, 
people  of  all  races,  creeds,  and  colors  are  living  in  the  same  neighborhood,  and 
none  a^e  rejected  from  the  schools.  We  need  our  neighborhood  schools,  not  only 
for  coinvnience.  but  for  economy  and  better  education. 

5.  We  people  are  disgusted  and  abhor  the  tyranny  that  Judge  Lawrence 
seeks  to  impose  upon  the  majority  to  please  a  handful  of  the  minority.  Some- 
thing must  be  done  now  to  bare  our  children  from  this  trend  toward  Socialism 
that  seems  to  be  approaching.  Parents  will  only  stand  to  see  their  children 
maltreated  for  so  long,  and  then,  they  themselves  will  attempt  to  correct  the 
undoing. 

  Chabzm  X  Mot. 

Februabt  26, 1972. 

Congressman  Robebt  G.  Stephens,  Jr., 
Georgia's  lOth  Congressional  District 

YouB  Honor:  It  is  very  possible  that  what  needs  to  be  said,  and  the  desires 
of  the  people  will  not  be  expressed  at  the  meeting  with  you  tomorrow  for  lack 
of  time.  Therefore  I  feel  it  my  duty  to  write  this  letter.  I  have  talked  with  many 
l^ople  on  the  subject  for  which  you  are  seeking  information  and  so  the  views 
I  express  are  not  only  my  own.  Time  will  not  permit  or  I  could  have  several  pages 
of  signntnres  to  substantiate  this.  However  this  has  also  been  done  and  the  people 
feel  that  if  their  representatives  and  congressmen  were  as  interested  in  issues 
that  concern  the  people  as  they  should  be,  many  of  these  matters  could  have 
already  been  taken  care  of.  People  are  fed  up  with  being  taxed  to  death  and  yet 
have  no  representation  in  the  way  their  Government  is  run  and  especially  uncon- 
stitutional judicial  decisions  that  are  forced  upon  them.  It  is  uncon.stitutional  to 
collect  taxes  to  support  an  unconstitutional  act.  How  many  representatives  and 
congressmen  have  sit  idle  and  watch  this  process  proceed?  You  might  say  this 
is  not  so,  but  I  beg  to  differ  with  you.  When  they  are  out  for  reelection,  they 
make  it  over  their  state  giving  flowery  speeches  and  promises.  How  many  have 
been  out  in  the  same  manner  arousing  the  people  to  the  injustices  taking  place 
in  our  government?  How  many  have  proposed  bills  to  bring  issues  to  the  people 
in  the  form  of  a  vote  so  a  true  expression  of  all  the  people  can  be  registered.  It 
i«;  unconstitutional  to  make  an  amendment  to  the  Constitution  for  a  handful  of 
a  minority  group  marching  on  or  protesting  to  Washington.  This  seems  to  be  the 
rule  by  which  our  laws  are  made  in  this  age.  Telegrams  and  letters  are  fine  for 
conveying  ideas  or  wishes  but  issues  are  far  too  serious  for  all  the  country,  to 
let  this  be  the  determining  factor  for  enacting  our  laws. 

How  many  representatives  or  congressmen  have  met  with  state  lej^slators  and 
governors  to  advise  them  of  actions  that  can  be  taken  on  the  state  level  to  cor- 
rect some  of  the  situations  that  face  the  people?  There  is  too  much  party  riffilia- 
tion  emphasis  placed  above  the  nee<lR  and  desires  of  the  i)cople.  Ones  first  alle- 
giance should  be  to  the  people  and  his  party  second.  How  do  you  stand  Sir?  We 
pay  Fe<leral  faxes.  State  taxes.  School  taxes  and  buy  extra  school  supplies  for 
our  children  to  get  an  education.  On  top  of  this  we  are  forced  to  contribute  to 
Societies  to  ban  together  and  pay  lower  fees  to  defend  us  against  tyranny  by 
those  our  taxes  xniy  to  look  after  our  welfare.  There  are  no  words  to  express  the 
disgrace  of  those  that  fall  into  that  category.  How  long  does  our  representatives 
and  congressmen  think  we  can  bare  tlii«  oppression.^ff 

In  addition  to  the  quest  ion  I  have  already  raisetl,  tliere  are  several  others 
that  I  would  like  clarification  to : 

1.  Why  does  something  that  is  unconstitutional  to  begin  \dth,  have  to  have  an 
amendment  to  correct  it? 

2.  What  bill  authorizes  federal  judge*?  to  write  the  laws  oi*  this  country? 

3.  Why  has  Oongross  not  started  impeachment  proceedings  against  these  judges 
that  are  making  their  own  laws? 
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t'  T'tltuH^l^l^'f'^  V  ''-'«»^tit"ti'Jn  "f  tl>e  United  Sutes  mean' 

Tho  proiK)sed  amendment  is  no  more  tlum  a  nacifier  It  \v  ii         .  , 

^^'^  sSeb"^  taking  your  time  to  read  and  answer  tl.is. 

  Orion  D,  Sebastiajt. 

4a1,' Of  Kducation  as  m.  s„re 
furnr^^lh^'ouaS^ct^f^^^^^  P-^f-  1-esont  and 

l4rirS,fi.":r^St1^^^^^^  '  "-'f  -""ve  -nost 

;      -^^^^^^^^^  "  ^"""^ 

«innlit.v  Pducntion-this  .  "mc  out  at  tho^^^^^  dofiintPly  not  out  for  P,,ual  or 
and  in.ogvation  at  any  c^Tto  the  na  or  t^^  ""'••'n'^o 
tlie  whitp  race  period  majoritj  of  the  citizens.  They  are  out  to  get 

^o^7tl::lm^:!Z\XZl^^^^^^^^^  M-Y-K-  .nmori.y  Who  are  trying 

.....nt  or  our  opresentnt i^.s  l  ^vo  J^o  "rfavo  ti^  '"•""'•V''  ""''''^ 

.;nn,en.relations  in  tho  Tonstitnt/rm  ,^'"iTt   ^ol  w^v'J^^^^^^^^^ 
^'nv..n,niont  'ms  remained  n  denux-nicv  hooa  i.o  the    niorm  rf.i  i  ^""'1 
imnor  tv.  Tho  mnioritv  hn«nlu-.,vu„w,  !  li.      ,  '"p'""'>  ruled  niii  not  the 
minority  over  n"os       wi^no  lonLw   1  fV'''"  f""'''"'  " 
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case?  Everyone  is  prejudiced  against  sometJiiug  and  discrimination  i.s  around  us 
everyday  in  many  ways.  These  words  are  a  poor  substitute  for  democracv  in  mv 
opinion. 

The  two  Reverends  who  brought  religion  into  the  hearing  and  quoted  phrases 
which  could  be  interpreted  in  many  ways  by  many  people  had  nothine  to  do 
with  the  matter  at  hand. 

What  has  hupi)ened  is  the  liberals  have  become  too  liberal  and  the  <ilent 
majority  are  startirg  to  wake  up  to  what  is  and  has  taken  place. 

We  should  go  ba?k  to  freedom  of  choice  period,  in  schools,  colleges  jol>s- 
churches,  fraternities  and  communities.  This  poiicy  will  maintain  individual 
freedom  and  only  this  way  will  we  have  true,  honest  law. 

It  should  be  a  man's  own  resources  and  i>ersonal  ability  to  get  ahead,  not  .some- 
thing handed  a  certain  group  on  a  silver  platter.  That's  one  reason  we  .should 
Jiave  a  workfare  program  and  not  a  welfare  program. 

When  the  Senators,  our  Congressmen  or  the  Supremo  Court  talk  about  infringe- 
ment  of  Constitutional  Rights  they  had  l>etter  consider  that  what  is  justiot'  Tor 
one  group  may  be  an  injustice  to  another  group.  Who.se  rights  are  bVin-  in- 
fringed on.  I,  as  an  American  Citizen  and  taxpayer,  should  have  just  as  imicU 
right  to  say  I'm  not  going  to  bus  my  childn  for  any  purpose,  iniual  or  nualitv 
education,  racial  balance  or  whatever  it  may  be,  compared  to  the  iwrscm  who 
wants  to.  Tliat  should  be  his  individual  riglit  to  do  so,  just  like  it  is  nii  e  ot 
to  do  so.  Where  m  l  all  this  leaC  to  next  if  it  s  not  straiichtcned  out  on  the 
.school  issue,  probably  churches,  communities,  jobs,  etc.  Right  at  nroient  I  can 
go  to  what  church  I  want  to.  ^Mmt  comnnmity  I  can  live  in,  where  I  want  to 
work  and  at  what  job.  The.se  things  are  just  around  the  corner  next  if  our  reure- 

SV^'uVn^'^  "-n  ^.""n  T  n»  infringement  of  Cmistitutioiml 

Rights.  AUiere  wil  it  all  stop?  Probably  long  after  we  are  dead  but  God  help 
this  country  wlien  U  hapiH^ns  as  history  does  rei>ent  itself.  .\s  a  manor  .ii  fnct 
smne  of  these  things  are  already  starting  to  happen  but  .so  far  on  no  Jargc  scale 

^rw  '*'rf/?^'*?*'''r.'^  ^i'^."^  ^'^rnt^r.  creeping  iu 

little  by  little.  .Just  give  it  time. 

When  \\e  say  justice,  liberty  and  freedom  for  all.  that's  what  it  means  each 
individual  to  his  own  right.  This  is  why  I  say  imhviifunl  freedom  of  choice,  in 
schools  colleges,  communities,  jobs,  churcln^,  should  be  the  law  of  the  'and  like- 
it  was  intended  to  oe  and  only  this  way  will  the  Bill  of  Rights  and  the  ConsM  u^ 
doll  lie  upheld. 

The  way  I  see  livings  going  is  that  the  black  man  is  going  backward  insteid 
of  forward  They  are  always  talking  about  what  the  white  man  .Hd  t?^hm 
the  i»ast.  The  past  should  be  gone  and  f(»rgotten  and  no.v  th.-v  want  reve  ^1 

\es.  we  should  bo  able  to  pick  our  friends  and  who  we  ast^o-'iaic  with  iii^?  liki^ 
we  should  be  ab!e  to  pick  our  neiichborhor.d  .school  for  o;.  lihlren  our  chuirhes 
and  eonimunities  for  our  families  and  our  place  of  employment 

Integration  cannot  be  forced,  it  must  come  natural  I  think  tlio  <ime  element 
is  go  ng  to  be  the  only  pos.sible  cure  and  even  then  the  races  uiil  not  mix  l.e^'-inso 
people  are  people  and  there  is  a  difference.  ^  ^  n  » i  i.mst 

uZ]]'\  Tr^r       ^1?'*"  this,  the  sooner  he  will  l>ocome  self  sus- 

tniue  1  If  they  uonld  spend  more  t.me  motivating  the  people  in  their  own  com- 
nniinties  to  stnnghten  themselves  out  instead  of  always  preaching  how  the  Wli  te< 
have  oppressed  thorn  and  still  do,  the  iH'tter  off  we  would  all  be 

I  |K-rMmaI|y  cannot  understand  why  anybody,  regardless  of  race,  cannot 
bet  er  himself  or  fmd  employment  if  they  want  to.  li  s  evervwhere  if  1.  "v 
n.ally  truly  try.  All  these  free  handouts  here  and  abroad  are  nonsense  !  havp 
worked  to  earn  my  own  living  since  I  was  o)e»'en  and  still  do  now  for  mv  fam'ilv 
b\ery  nuin  is  a  little  different  one  way  or  another.  What  one  man  ean  do  another 
can  (  and  so  on  and  so  on.  If  p«.ople  are  too  helpless  to  help  themselves  fh-it  is 
when  they  tm-n  into  something  else  than  humans  and  I'm  not  talking  about  the 
old  or  mentally  ret^irded  or  physically  disabled  i)erson. 

I  think  if  integration  was  a  valuable  asset  in  all  ways  of  life  to  all  races— black 
white.  jeDow,  red— it  would  Imve  hapiiened  long  atfo  but  It  just  isn't  so  ami 
will  never  be.  so  lets  face  reality  and  usr-  some  common  evervdav  sense 

Ihe  thing  our  representatives  should  remember  is  that  no  bill  hn's  ever  vk<(h\ 
yet  thnt  could  make  nationalities  or  religions  iret  along,  mueh  le.ss  races  If  onlv 
two  people  were  left  in  the  world,  they  would  hunt  each  <»tlier  out  to  tlirhr  f,ve'r 
something.  >si  .  » 

Bu-sing  does  not  create  e(iual  or  betU'r  education.  All  it  does  is  create  more 
problems  and  inconveniences  f(»r  everyone.  I  think  these  things  came  (mt  it 
today's  hearing. 
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111  other  words,  if  we  didn't  learn  anything  else  at  today'if  hearing,  we  should 
have  learned  that  what  is  considered  good  for  one  race  is  not  always  good  for 
another.  People  of  all  races  shouldn't  be  forced  to  do  somethioc  against  their 
wills  at  any  government  level. 

No  one  in  a  freedom  loving  country  wants  to  be  forced  into  anyUiing  on 
an.vtn^l:^^  That's  way  freedom  of  dioiee  takt»s  preference  over  evervthing 
el«c  wIuMi  it  fouies  to  adhering  to  the  Constitution. 

We  thank  ym  again  and  realize  ycu  are  doing  what's  best  for  all  races. 

The  DKTWKri.ra  Family. 


AUGUSTA,  Ga. 

Hon.  RoBKRT  G.  Stephens, 

t'fmgr€9$  of  the  United  States,  House  of  Representatives 
Wayhlnfftartf  D.C. 

Dear  Congbessman  Stephens:  I  attended  the  meeting  that  you  had  iu 
Augusta  this  past  Saturday.  I  was  impressed  by  what  you  had  to '.say.  It  was 
appalling  to  see  our  Mayor  Mr.  Beckuni  with  you  as  he  has  not  opened  his 
mouth  one  way  or  the  other  in  ojr  bid  to  stop  the  bussing  of  our  children  out 
of  their  neighborhood.  We  need  relief  now  from  this  order  that  the  judge  has 
is*»nHl. 

The  news  media  are  against  Us  in  this  fight.  We  are  n<»t  against  intergiation. 
but  we  are  against  businjc  our  children  across  town  to  satisfy  the  liberal  element 
iu  our  country.  I  want  the  right  to  say  where  my  child  shall  go  to  school  and 
not  the  Federal  Courts. 

.t  seems  that  to  me  you  are  more  interested  in  fretting  a  new  hospital  here 
than  you  about  our  rights  and  freedom.  We  need  a  new  hospital,  but  why  si)end 
all  the  money  to  purchase  land  when  the  government  already  owns  the  land  where 
a  iiospital  can  be  built. 

What  I  am  more  concerned  with  now  is  what  can  be  done  to  save  our  schools. 
You  heard  one  teacher  testify  that  she  had  lost  her  Job  because  of  the  school 
boycott.  There  will  be  more  teachers  out  of  a  Job  because  in  the  schools  affected 
so  far,  private  schools  have  been  started.  The  Evans  Milledge  School  has  a'oout 
four  hundred  children  in  so  far  and  we  are  expecting  onr  enrollment  to  go  far 
beyond  thi&  I  will  put  my  children  back  into  public  school  when  the  courts  say 
I  will  not  have  to  dus  them. 

What  is  happening  now  in  Augusta  and  Richmond  is  that  the  blacks  will 
suffer  most  as  the  white  iieople  will  not  vote  to  improve  the  public  schools  of 
this  country  as  they  will  not  benefit  fr(»m  them.  I  will  fight  all  I  can  to  keep  from 
increasing  taxes  to  finance  schools  busses  improvement  to  the  schools  as  long 
as  1  have  no  choice  but  to  keep  them  In  pr  vatr  schoo  l.  The  fact  that  10.000  did 
not  nttend  school  Feb.  14,  lf>72  shows  how  i>eople  feel  about  busing  their  children 
onr  of  the  neighborh(XMl. 

I  have  two  children  that  will  have  to  walk  three  blocks  from  home  and 
almost  to  the  school  that  they  were  attending  to  catch  a  bus.  They  will  l>e 
bussed  by  three  schools  that  are  closer  to  home  to  get  to  school.  John  Milledge 
is  only  .3  miles  from  my  hoase.  Uiwton  B.  Evans  Is  1.0  miles  from  my  house. 
Telfar  Is  2  miles  from  my  house.  Houghton  to  which  they  will  attend  if  I  let 
them  be  bussed  is  3  miles  from  my  house.  The  Irnd  fiart  of  this  bussing  is  tMey 
will  have  to  go  through  the  heart  of  the  business  district  in  the  morning  when 
people  are  goin?  to  work.  They  will  lie  getting  out  of  sctmol  in  the  afternoon 
when  the  evening  workers  arc  getting  off  and  arc  going  home. 

Hiack  im rents  toll  nie  they  are  against  this  tyi>e  of  bu.sslng  but  are  afraid  to 
ol)ject  as  they  have  threatened.  They  tell  someone  will  bum  their  home.  If  this 
Is  true  something  should  be  done  about  It. 

I  am  In  the  Boy  Scouts.  I  am  a  Cut)master  and  this  bassing  h.is  completely 
wrecked  a  good  scouting  program  we  had  in  our  .school.  It  will  keep  the  children 
In  school  so  long  that  other  activity  will  not  be  able  to  carry  on. 

I  will  work  to  have  quality  e<1ucation.  but  I  will  do  all  that  I  can  do  to  stop 
bussing  as  It  tears  down  our  neighbor  schools.  John  Milledge  had  about  35% 
Mack  In  the  schooi,  so  Integration  was  not  the  t»roblem.  Why  Is  It  not  against 
the  Fourteenth  Amendment  to  take  the  rights  away  from  them  and  to  affect  the 
black  race.  Why  is  it  against  the  law  for  me  to  choose  where  I  will  send  my 
children  to  school?  We  have  seen  on  T.V.  the  visit  that  Nixon  made  to  China 
and  from  the  reports  the  government  to  parents  where  to  send  their  children. 
By  eliminating  freedom  of  choice  you  are  limiting  freedom  of  speech. 

Why  are  the  candidates  that  are  running  for  president  letting  their  children 
attend  private  schools?  They  are  trying  to  push  on  the  people  of  the  United  States 
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something  they  don't  beUeve  hi  themselves.  I  thought  that  the  majority  ruled 
this  country. 

Thanking  you  for  taking  time  to  listen  to  us.  IIoi>e  that  you  can  be  of  help 

ITS. 

Yourj*  truly, 

John  B.  I^rd,  Jr. 


Geobgia  State  Senate 
A  resolution 

Urging  the  Congress  of  the  United  States  to  proi)ose  an  amendment  to  the 
Constitution  of  the  United  States;  and  for  other  purposes. 

Whereas,  the  massive  transportation  of  school  children  from  one  neighborhood 
to  another  merely  as  a  means  of  achieving  an  arbitrary  racial  quota  has  created 
confusion  and  disruption  of  public  school  sy.stems; 

Whereas,  this  situation  is  creating  bitter  tension  between  the  races  in  Georgia 
and  throughout  the  Nation ;  and 

Whereas,  the  parents  of  both  white  and  black  children  resent  this  intrusion  at 
the  local  school  level  by  the  federal  government;  and 

Whereas,  unless  Congress  intervenes  and  proposes  an  amendment  to  the  Con- 
stitution of  the  United  States  which  will  permit  local  school  administrators  to 
regain  the  responsibility  for  managing  their  schools  and  educating  our  children, 
imblic  education  as  we  know  it  today  will  become  nonexistent  in  certain  areas 
-of  the  United  Statea 

Now,  therefore.  I)e  it  resolved  by  the  Senate  tliat  this  l»ody  does  hereby  re* 
si)ectfully  urge  the  Congress  of  the  United  States  which  will  give  students  the 
right  to  attend  the  t)Ublic  school  nearest  their  place  of  residency  which  shall 
not  he  denied  or  abridged  for  reasons  of  race,  color,  national  origin,  religion 
or  sex. 

Be  it  further  resolved  that  the  Secretary  of  the  Senate  is  hereby  authorized 
and  directed  to  transmit  nn  appropriate  copy  of  this  Resolntion  to  each  member 
of  the  Georgia  Congressional  Delegation. 
Senate  Resolution  7  EX. 

By :  Senators  Lester  of  the  23rd.  McGill  of  the  24th,  Riley  of  the  1st  and  others. 
.Vdopted  in  Senate  September  30,  1971. 

Lester  Maddox. 

President  of  the  Senate. 
Hamiltox  McWhorteb. 

Secretary  of  the  Senate. 


At  the  Precinct  Mass  Meeting  of  the  119th  Milita  District  of  Richmond  County. 
Georgia,  held  February  12, 1972.  the  following  resolntion  was  adopted  by  unani- 
mous vote : 

Whereas,  forced  transportation  of  school  children  from  one  neighborhood  to 
another  merely  as  a  means  of  achieving  an  arbitrary  racial  quota  is  creating 
confusion  and  disrupting  the  public  school  system  in  Richmond  County,  Georgia  : 
and. 

Whereas,  the  situation  is  creating  bitter  tension  between  the  races  in  Rich- 
mond  County,  Georgia ;  and 

Whereas,  the  parents  of  both  white  and  black  children  resent  this  intrusion  at 
the  local  school  level  by  the  Judicial  branch  of  the  Federal  Government ;  and. 

Whereas,  unless  Congress  intervenes  and  passes  an  amendment  to  the  Con- 
stitution of  the  United  States,  prohibiting  the  busing  of  school  children  solely 
for  the  purpose  of  achieving  some  arbitrary  racial  quota,  public  education  as  we 
know  it  today  will  become  non-existent  in  Richmond  County,  Georgia  and  in  other 
areas  of  the  United  States. 

Now  therefore,  be  it  resolved  by  the  119th  Militia  District  that  this  body  does 
hereby  respectfully  urge  the  Congress  of  the  United  States  to  support  an  amend- 
ment to  the  Constiiution  which  will  give  students  the  right  to  attend  public 
schools  nearest  their  place  of  residency,  which  rights  shall  not  be  denied  or 
abridged  for  reasons  of  race,  color,  national  origins,  religion  or  sex. 

Be  it  further  resolved,  that  the  Secretary  of  the  119th  Militia  District  precinct 
is  hereby  authorized  and  directed  to  transmit  an  appropriate  copy  of  this  resolu- 
tion to  the  Resolution's  Committee  of  the  Richmond  County  Convention,  the  Na- 
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tional  Chairman  of  the  Republican  Party,  the  National  Committeeman  and  Com- 
mitteewoman  from  the  State  of  Georgia,  tlie  President  of  the  United  States  and 
the  Senators  and  Representatives  of  the  State  of  Georgia. 

Mrs.  Jean  L.  Howard,  Sctrctanj, 


Statement  on  Busing  Befobe  House  Judiciary  Committee 

Mr.  Chairman  and  members  of  the  House  Judiciary  Committee,  I  am  Jack  P. 
Nix,  State  Superintendent  of  Schools  for  the  State  of  Gijorgia.  I  am  must  jippre- 
clativo  of  this  opportunity  to  express  to  you  my  i>ersouul  vie\vi)oint  on  the 
matter  of  busing  school  children  for  the  purpose  of  acliieving  racial  balance  in 
public  schools. 

I  have  consistently  and  often  stated  my  position  on  thi«  matter  in  very  concise 
terms.  If  I  may  be  allowed  to  indulge  in  a  little  historic  retro.spective.  I  wuiiUl 
like  to  note  here  that  more  than  two  years  ago  in  a  speech  to  ffCorg  u  school  hoard 
members  I  addrest^ed  myself  to  the  very  circumstances  that  l  uve  prompted  you  to 
hold  tlie.^  hearings.  At  that  time  resp<msible  leaders  in  the  Southerr.  stale.s  wt»ro 
(piest inning  the  constitutionality  of  a  federal  act  which  seemed  to  be  directed  at 
one  geograidiical  section  of  the  nation.  It  has  bt»en  our  constant  battle  since  passage 
of  the  Civil  Rights  Act  of  1954  to  have  the  provisions  of  the  bill  apply  equally  in 
all  parts  of  the  country.  We  knew  then,  as  now,  that  equal  application  of  the  law 
Would  mean  the  eventual  acceptance  of  the  Southern  point  of  view — a  more 
rational  and  reasonable  approach  to  administration  of  tlie  act  coupled  with 
simultaneous  efforts  to  preserve  and  improve  public  education. 

Apparently  our  prediction  has  come  true.  For  years  the  re.^t  of  the  United  Slatos 
haK  held  itself  above  the  South  while  it>»  citizens  wrestled  mightily  with  the  prob- 
lems of  eliminating  the  dual  school  system.  Northerners,  Westerners  and  Mid- 
westeiners  .^eemed  to  feel  it  was  not  their  problem.  But  suddenly,  with  the  equal 
application  of  court-.set  fornnilas  to  bring  integration  by  busing,  it  has  become 
their  problem.  And  thus  it  has  become  your  problem. 

Thoie  is  another  point  to  be  made  here  while  I  am  speaking  of  a  particular 
n»gii»!i.  the  South.  During  tiie  years  before  the  (|uestion  became  a  national  issue. 
Southern  oppositicm  to  busing  to  achieve  racial  balance  was  lociked  upon  pun*iy 
as  a  matter  of  nicial  prejudice.  Now,  I  Iioik;,  it  is  clear  to  anyone  who  thinks 
rationally  that  there  are  a  great  many  valid  objections  to  husinp:  which  have  their 
iKisis  not  in  nicial  prejudice,  hut  in  the  desire  to  provide  the  l»est  quality  educa- 
tion on  tiie  mf)4;t  equitable  basi«  for  every  child,  no  matter  who  he  is  nr  where  he 
happens  to  liv(>. 

The  J^outh.  like  the  rest  of  the  country,  has  made  giant  strides  toward  over- 
coming its  prejudices  in  the  past  ten  years.  A  recent  story  in  the  Wall  Street 
Journal  reported  on  a  survey  by  the  National  Opinion  Kesenrch  Center  which 
found  that  80  percent  of  the  nation,  including  half  of  the  Southern  white  popula- 
tion, accepts  integration  in  schools  and  other  as])ects  of  public  life. 

We  in  tlie  South  liave  always  been  equal  to  the  challenge  of  chang(» — we  can 
survive  and  ev(*n  thrive  on  diange.  This  has  been  true  in  tlie  past. during  the 
tmnultous  iK'riod  of  rebuilding  and  growth  that  followed  the  Civil  War.  and  I 
am  coulident  that  it  will  always  be  true. 

It  is  aUo  true  that  the  transportation  of  students  has  always  been  an  integral 
part  of  the  educati<mal  program  in  Georgia,  where  we  have  many  rural,  sparsely 
populated  areas  that  cannot,  support  connuunity  schools.  School  bu.<;es  are  oii- 
er;ited  in  the^e  areas  for  one  purpo.^e— to  improve  the  quality  of  education  for 
Georgia  children  no  nmtter  wliere  they  live. 

The  Constitution  of  the  State  of  Georgia  mandates  that  it  is  the  responsil)ility 
of  the  state  to  provide  educaticmal  opportmiities  for  eveir  child,  no  matter  where 
he  lives.  To  achieve  this  end  we  have  adopted  a  Minimam  Foundation  Program 
of  hdncation  which  is  aimed  at  equali/.iug,  as  best  we  can.  the  educational  oppor- 
tunitie*;  available  to  every  child.  And  the  school  bus  transportation  program  is 
a  vital  part  ol'that  foiuulation  for  education. 

We  oi)crate  the  school  l)uses  in  Georgia  for  the  pun)ose  of  education,  not  to 
.solve  problems  that  have  their  basis  in  ccon<uuic  factors  and  are  created  l»v 
housing  patterns.  It  is  time  to  stoi)  asking  the  public  schools  in  this  state  and 
this  nation  to  solve  all  the  ills  of  society.  It  is  a  (piirk  of  historv  that  the  Supreme 
Court  decision  of  V.M  was  diivcted  at  the  public  elementary  ^cIwkiI.  The  ea>:e 
Could  just  as  well  have  focused  attention  on  public  colleges,  or  on  housing.  Seg- 
regation has  been  struck  down  in  colleges  as  it  should  iiave  been.  i)ut  no  ra<'ial 
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quotas  liave  been  set  to  be  achieved  by  busing.  De  facto  segi-egution  bv  neighbor- 
hoods liaj?  been  attaci;e<l.  but  courts  have  nc»t  drawn  formulas  for  racially  mixed 
neighborhoods  tf»  be  achieved  by  the  shifting  of  families  of  one  race  or  another. 
Any  such  attempt  would  be  quickly  and  loudly  condemned  as  an  effort  to  Uike 
away  our  pri»iions  freedom.  Doe«  not  the  same  logic  applv  to  public  school.^? 
>Miy  shonld  education  be  asked  to  solve  problems  that  can  be  solved  only  and 
finally  by  the  enforc»ement  of  laws  insuring  open  housing  and  equal  emplovment 
opiwrtunity  for  all  segments  of  society  ?  . 

It  seiMns  to  ine  that  if  the  schools  an  ever  to  eliminate  i)rejudioe  from  the 
niinds  and  hearts  of  Americans,  then  they  must  be  allowed  to  get  on  with  the 
job  of  education  that  has  been  a.ssijaied  to  them.  We  will  never  have  a  free  triilv 
democratic  society  until  we  have  educated,  reasonable,  humane  people  at  everV 
level  of  that  society. 

Tin*  .sohilion  to  the  problems  of  the  ^hettoes  in  our  cities  like  Los  Angeles  and 
Atlanta  is  not  to  bus  children  into  an  artificial  environment  where  the\  feel  .self- 
conseious  and  out  of  i)lace.  I  am  aware  of  such  exi>eriments  with  busing  that 
seem  to  be  working.  Both  black  and  white  children  are  apparently  learning  lint 
it  is  an  artificial,  unrealistic-  way  to  educate  children  and  it  can  never  be  ac- 
fconipli.shwl  on  a  broad  .scale.  The  answer  to  the  problems  of  ghetto  schw^ls  is  to 
make  tlieni  the  very  best  .schools  that  can  be  planned  by  providing  the  be^t  teacli- 
er.s,  tlie  best  facilities,  the  higlie.st  quality  resources  and  a  low  pupil-teacher 
ratio  that  will  insure  individual  attention.  Only  then  can  wc  be  sure  that  everv 
child  IS  getting  the  kind  of  oi)portunity  he  needs  to  fulfill  his  own  iHJtential  as 
a  human  being,  no  matter  what  tliat  potential  iiuiy  be. 

I  am  very  much  in  favor  of  either  legislation  or  a  constitutional  amendment 
that  will  clear  up  the  question  of  busing.  Kight  now  we  are  so  hampered  hv  con- 
flicting court  rulings  that  it  takes  herculean  effort  to  carry  on  anv  kind  of 
educational  program  at  all.  In  Augusta  we  have  court-set  quotas  for  specific 
schoo  s;  in  Atlanta  we  have  a  more  lenient  ruling  that  requires  hu.sing  oiih  if 
it  will  further  integration;  in  Uichmond.  Va..  wc  have  a  court  order  that 
invalidates  school  s>stein  lines  and  orders  busing  among  school  systems 

Where  will  we  stoi)  at  requiring  busing,  if  ihe  Kiehmond  decision  stands^  \rf» 
we  going  to  be  required  to  bus  acro.ss  .state  lines?  Of  c(mrse  that  is  an  absurd 
Kl>a.  but  only  slightly  more  so  that  the  s(»lntion  recentiv  proimsed  bv  lawver< 
contesting  the  Atlanta  court  decisitm.  Their  i»ioposal  is  that  children  be  bused 
acn^s  town,  north  to  south  ami  east  to  west,  in  many  cases  from  one  school  tiiat 
is  <0  percent  black  enrollment  to  another  .school  that  is  also  70  pendent  black 

IMie  court  in  Atlanta,  in  its  latest  ruling  on  a  case  thai  entered  litigation  in 
l»t>8.  recognized  in  its  decision  that  busing  is  not  the  solution  to  problems  created 
by  shifting  housing  patterns.  When  the  ca.^e  was  first  brought  in  11)38  .schO(.l 
population  in  Atlanta  was  70  percent  white  and  30  percent  black  During  the 
interim  between  the  filing  and  the  most  recent  ruling,  the  situation  has  reversed 
with  the  school  population  now  standing  at  30  percent  white  and  70  percent 
black.  The  court  pointed  out  that  shifting  patterns  es.sentiallv  resulted  from 
segregated  housing,  and  that  such  factors  were  beyond  tla*  control  of  .schO(»l 
authorities.  The  court  also  said  that  to  order  the  kind  of  busing  upheld  bv  the 
TJ..S.  Supreme  Court  in  the  Charlotte-Mecklenberg  ca.se  would  **hasten  deteriora- 
tion of  the  .school  and  the  city.'* 

Mr.  Chairman,  I  personally  feel  that  what  we  need  is  legislation  or  a  constitu- 
tional amendment  that  will  result  in  students  being  a.ssigned  to  the  .school  nearest 
tjieir  residence.  For  the  proper  administration  of  schools  and  school  systems  it 
is  necessary  that  .school  boards  be  authorized  to  establish  school  attendance 
arc*.,  in  a  non-di.scriminatory  manner  and  that  students  living  within  this 
attendance  area  attend  the  school  designated  by  the  board. 

As  a  veteran  of  20  years  of  service  in  the  education  profession.  I  sincerely 
request  that  you  and  other  members  of  this  distinguished  body  help  us  to  get 
on  with  the  educational  process  by  eliminating  busing  for  the  pun>o.se  of  brincinc 
about  racial  balance. 

Thank  you  for  this  opportunity  to  express  my  viewjs. 

Jack  V,  Nix. 

^Ir.  Stepukxs.  Tlmnlv  you  for  your  iiKlulirciuo.  I  appreciate  your 
l(*ttiu^r  nio  come  befon*  you. 
Chainnan  Cki.lkk.  Mr.  Ilun^j^ate^ 
Mr.  lh:NG.\TK.  Tlmukyou,  Mr.  Chaiiinaii. 
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In  line  with  the  discussion  of  the  nml  for  cougi'cssional  considera- 
tion  and  action  in  this  field,  as  I  nnderstood  you,  you  had  not  intro- 
duced a  resolution? 

Mr.  Stkimikxs.  I  had  not- 

Mr.  HcxGATE,  IIa\  e  you  si^ied  the  l)ctition? 

Mr.  SxEriiKxs.  I  have  si^^ied  the  petition. 

Mr.  Hrxt.'ATK.  That  resolution  provides  that  no  public  school  stu- 
dent shall  be  assigned  or  required  to  attend  a  particular  school  on  the 
l)asis  of  race  or  color. 

Now,  I  would  ask  the  gentleman  if  he  might  agree  that  in  addition 
to  the  problem  of  school  busing,  there  might  be  a  problem  involving 
•couit*s  power  to  redraw  boundaries  of  political  subdivisions? 

Mr.  Stepuexs.  I  think  definitely  that  was  wrong  in  the  Richmond 
case,  that  is.  the  RichmomL  Va..  case.  The  other  resolution  is  from 
Kichmond  County,  Ga.,  which  is  Augusta,  Ga. 

Mr.  HuxGATE.  "l  was  not  that  far  South  yet. 

I  see.  Thank  you. 

Mr.  Stephexs.  Their  name  is  derived  from  the  same  gentleman,  the 
Duke  of  Richmond  who  was  a  ^wwi  advocate  of  tlie  position  of  the 
colonies  in  the  American  Revolutionary  era. 

Mr.  HuNGATE.  If  I  may  follow  on,  would  the  gentleman  agree  that 
another  problem  in  this  field,  and  not  i-elated  to  sehooibusing,  would 
relate  to  the  courts  power  to  issue  a  deriw  rest^-uctiu'ing  the  tax  sys- 
tem as  ivlated  to  publifr  education  such  as  the  Califoi  Hid  State  case 
and  the  Federal  cases  in  Minnesota  and  Texas? 

Mr.  Stephexs.  I  would  agree  that  should  also  be  considoivd.  And 
if  you  are  going  to  do  this,  so  far  as  busing,  I  would  just  as  soon  in- 
clude more  and  clarify  it  once  and  for  all. 

Mr.  IlrxoATE.  The  i)oint  is  that  the  matters  about  which  the  gen- 
tleman is  concerned  and  about  which  manv  arc  concerned  indeed  do 
fxtend  beyond  the  problem  posed  by  the  f^nt  amendment,  to  which 
the  discharge  i)etition  is  addressed. 

Mr.  Stephexs.  Thut  is  correct. 

^Ir.  HuxGATE.  I  thank  you. 

Chairman  Cbller.  We'are  very  grateful  to  you,  sir.  We  thank  you 
for  your  patience. 
Mr.  Stephens.  Thank  you. 

Chairman  Ceixeh.  Our*^final  witness  this  morning  is  G.  Elliott  Hagan 
from  Georgia. 

Mr.  Hagan,  we  are  grateful  to  you  for  your  patience,  likewise. 

STATEMENT  OF  HON.  G.  ELLIOTT  HAGAH,  A  U.S.  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  GEORGIA 

Mr.  IIagax.  Thank  you  very  much  for  this  opportunity,  Mr.  Chair- 
man. It  i.s  a  pleasure  to  be  here  and  to  have  this  opportunity  to  say  a 
few  words  about  our  ^•icws  on  this  subject  before  this  committee. 

I  w  ant  you  to  know  that  I  personally  appreciate  very  much  you  and 
this  committee  calling  this  hearing  on  this  very  important  issue.  For 
years  this  has  been  a  matter  of  serious  concern  to  me  as  Representa* 
tive  of  tlie  First  District  of  Georgia.  Today,  I  join  my  colleagues 
from  all  over  this  country  in  our  common  concern  for  the  forced  dus- 
ing  of  our  schoolchildren  and  the  resulting  chaotic  situation  it  has 
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i-ausod  for  tlieiu  and  their  familios,  aiuL  needless  to  say,  our  public 
Si'liools. 

Tlie  policy  of  forced  busin<r  of  children  awav  from  their  neighbor- 
lu>od  schools  is  a  devsistating  blou*  to  the  orderly  pi-ocess  of  education 
in  our  public  schools — to  the  concept  of  local  control  of  our  schools — 
and  to  our  citizens*  freedom  of  choice  regardin<r  their  rhildren. 

We  are  now  at  a  point  wliei-c  the  busing  routine  has  ffrown  far 
l^vond  being  just  a  rai'ial  matter.  The  safety  of  our  children  is  in- 
volved. The  quality  of  education  is  involved.  Parents  wishing  their 
children  to  attend  neighborhood  schools  are  involved.  The  tremendous 
added  expense  of  bu.sing  is  involved. 

AMicn  couit  decisions  are  made  uplioldinir  forced  luisinff,  two  things 
do  not  seem  to  be  taken  into  consideration,  the  quality  of  education  and 
the  ohildivn  as  individuals  and  not  luunliei-s  to  he  used  for  racial 
balance. 

Quality  education  cannot  be  achieved  for  anv  of  our  children  while 
overwhelming  additional  expenses  tuid  added  aclministrative  duties  are 
requii-ed  to  implement  court -ordei-ecl  busing. 

faking  children  out  of  their  neighborhoods  and  busing  them,  some- 
times for  hours,  to  distant,  unfamiliar,  and  unrelated  sdioolf?,  cannot 
Ik*  in  the  l^st  interests  of  the  child  or  the  community  spirit. 

It  is  obvious  that  neither  education  nor  the  children  were  important 
in  the  thinking  of  those  who  issued  the  massive  busing  orders  which 
are  destroying  our  public  school  systems. 

I  know  I  can  speak  truthfully  al)out  that  in  my  section  of  the  United 
StMte^. 

Otir  peoj^le  aiv  caught  in  an  inUilerablc  sijueeze:  they  want  to  ol)ey 
the  law  but  the  con^uences  of  forced  busmg  are  too  disastrous  for 
their  cliildren  and  tliey  have  reached  the  point  wliere  they  are  demand- 
ing that  something  iJe  done  to  bring  some  reason  and  logic  to  this 
awful  situation.  Judging  from  the  thousands  of  letters,  phone  calls, 
and  telegrams  I  receive,  there  is  no  doubt  in  my  mind  that  the  majority 
of  parents  of  all  races  do  not  want  their  children  subjected  to  forced 
btising. 

I  am  imnresscd  with  the  fact  that  they  are  not  talking  about  integra- 
tion but  that  their  concern  is  over  the  fact  that  their  children  are 
having  to  face  the  added  risks  of  unnecessary  bus  travel,  time-con- 
f=uining  and  tiring  trips,  and  the  many  other  emotional  and  physical 
adjustments  Injing  required  of  them.  These  concerned  parents  are 
fru5^rated  and  looking  to  Washington  for  some  solutions. 

We*  here  in  Congress,  have  a  responsibility  to  these  parents.  I  have 
been  telling  the  people  in  my  district  that  their  voices  must  be  heard 
in  Washington  through  letters,  phone  calls,  and  telegrams  to  Congress, 
the  President,  and  other  officials.  They  have  been  doing  just  this  and 
are  now  l)eing  joined  by  more  voices  from  the  north,  east,  and  west 
They  are  looking  for  some  answers. 

'\)e,  not  the  judicial  or  executive  departments,  have  the  responsi- 
bility for  making  the  laws  of  the  land.  We,  as  direct  representatives 
of  the  peoi>le.  can  and  must  give  the  needed  leadership  in  response  to 
the  strong  protest  we  are  hearing  from  across  the  Nation. 

A  large  number  of  proposals  will  be  considered  by  this  committee 
during  these  hearings.  House  Joint  Resolution  629,  which  I  have  intro- 
duced, is  among  them. 
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Mr.  IIaoax.  I  Imve  long  stood  for  freedom  of  choice  for  our  i>eopIe 
and  am  glad  to  see  that  this  exercise  of  freedom  is  not  only  desired  in 
the  South,  hut  that  in  all  parts  of  our  country  people  have  the  same 
wifsh.  They,  as  citizens,  want  tlie  freedom  to  choose  tlie  schools  their 
children  will  attend.  My  bill,  House  Joint  Resolution  GSO,  proposes 
an  amendment  to  the  Constitution  to  allow  freedom  of  choice  in  our 
schools  and  other  related  areas.  In  my  judgment,  tliis  would  help  pre- 
serve the  precious  rifrhts  of  every  American  in  these  mattei-s. 

I  know,  Mr;  Chairman  and  gentlemen,  T  know  that  yon  will  care- 
fully consider  all  of  these  proposals. 

I  stronirly  urge  this  committee  to  carefully  consider  the  projwsals 
befoi-e  them  and  report  out  a  bill  that  will  not  only  help  solve  the  seri- 
ous problem  of  forced  busing,  but  may  vei*y  well  be  the  saving  of  our 
pul)lic  school  system  h.ere  in  America. 

The  people  have  a  valid  plea  and  are  making  their  will  knowTi.  We 
have  a  commitment  to  heed  their  plea  and  act  accordingly. 

I  want  you  to  know,  Mr.  Chairman  and  gentlemen,  I  appreciate 
your  giving  me  this  oppoi-tunity  to  express  the  views  of  my  people, 
and  1  would  wish  that  time  would  permit  me  to  go  into  f uillier  details. 

Thank  yon,  <?ir. 

Chairman  Ckllkr,  I  want  to  make  one  observaion. 

Your  measure,  Hou>'e  Joint  Eesolution  629.  speaks  of  freedom  of 
choice  in  our  schools  and  other  related  areas,  and  tlic  other  related 
areas  apparently  concem  domicile,  martial  status,  eniplovment,  and 
the  ownership,  use.  and  disposal  of  property.  I  am  curious  to  know 
why  you  added  those  other  ai'eas, 

Mr.  Ha(;an.  I  am  speaking,  also,  on  behalf  of  the  amendment  whidi 
yon  have  l)efore  you.  which  I  liave  signed,  the  petition,  and  so  on,  be- 
cause I  am  vitally  concerned,  naturally,  about  the  busing,  and  I  in- 
cluded the  fact  that  I  had  this  other  bill' in  there,  also. 

Chairman  Ckllkr.  Any  questions? 

Thank  you  very  much,*Mr.  Ilagan. 

Mr.  II.\(;ax.  Thank  you  very  much. 

Chairman  Ci:Fj.Kii.  The  Cliair  wishes  to  place  in  the  VQcord  state- 
ments of  the  following  Membei*s:  Hon.  Edward  J.  Derwinski.  a  U.S. 
Rei)resentative  in  Congress  from  the  State  of  Illinois:  Hon.  Don 
Fuqna,  a  U.S.  Representative  in  Congress  from  the  State  of  Flori^la : 
Hon.  J.  Irving  Whalley,  a  U.S.  Representative  in  Congress  from  the 
State  of  Pennsylvania;  Hon.  Ray  Blanton,  a  U.S.  Representative  in 
Congress  from  the  State  of  Tennessee;  Hon.  L.  H.  Fountain,  a  U.S. 
Re])resentative  in  Congress  from  the  State  of  North  Carolina:  Hon. 
Jack  H.  McDonald,  a  U.S.  Rej)resentative  in  Congress  from  the  State 
of  Michigan. 

(The  statements  referred  to  follow :) 

Statkment  ok  Hon.  Edwakd  J.  Derwinpki.  a  T'.5?.  Repuk.«?e\tative  ix  Cornnnss 
From  the  State  of  Ilunois 

Mr.  Clinirmnn :  I  nni  plouspd  fo  appear  before  your  Coiniuluo^*  hi  support  of  ihe 
ConstUnflonal  Amendment  wlnrli  would  prohibit  forced  imssing  of  school  chil- 
dren fo  acliieve  racial  qantas.  From  a  practical  standpoint,  we  conid  mi»re  (-x- 
pedition.sly  develop  legislative  laugnuRe  to  solve  the  growing  educntionni  crisis 
catisod  l».v  forced  bnssing,  which  wonld  not  require  the  considernbie  delnv  that 
conld  be  Involved  in  tlie  Cnnstitnticmal  Aniondnient  proccdnre. 

Last  Septcml)er  21st  I  made  a  stnteniont  on  the  Floor  of  the  Hotise  which  T 
believe  still  to  l>e  peninent.  and  which  I  would  like  to  reiterate  at  this  time: 
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bl.<^h■i^^f  n  ?^-.f  1  .i'"'''''". ""^  tomi.licatio..s  cauM-d  bv  fcrcetl 

K^i^JinS^  """''^  "aney,  and 

Accoidiiig  to  SuiKjriiiteudeiit  of  School  District  V,l.  Dr.  Thomas  E  Van  Dam 

n  onev  t^  T""?'"*-'     ^l'^^^-"'  ^'^''^'^'l     '"'^  l^"'"^-  i«  "ot  enonSl 

nioiu  j  to  paint  a  >chool  room.  Our  linaucial  condition  is  .serious  and  u'elt  i.«r 
worse,  ^\e  are  indebted  to  the  education  fnnd.  and  we  are  Sl^'ST ont.tandfiL  n 
the  transportation  fmid.  It  kwks  hke  we  ^vill  have  to  bimrnex"  vm^^^^^ 
mone.v  to  pay  this  year's  bills."  oiirow  next  jears  tax 

Thl.s  is  the  gloomy  picture  of  the  school  district  which  was  the  Deimrtmpnt 
01  .  u.stKes  first  desegregation  suit  in  the  North  undir  T  tie  IV  of  the  cfviJ 
1  .ght.s  Act  of  19W.  This  is  the  picture  of  a  school  dYstricfs  financial  nUch" 
.s  n.  e  Cour  -ordered  forced  busing,  ^vhen  on  July  22.  19(W,  the  Court  orM 
he  .school  hoard  to  restructure  it,s  grade  organization 'andTo  bus  appro xi ma tS 
ov'*.  •  . '^'"•""•nent  involuntarily  to  achieve  racial  ba  auce  Um  n 
eY-cn  .on  of  th..s  Court  order  the  school  district  lost  approximately  SW  students 
A^r^t^'^r^  t«  I'r'*"fe  schools  or  whose  parents  momt  to  Xr  s^hoot 
i  n  !  f  M      "'""f  T"*?""".     ""-^  quadrupled  the  bZsi.t^'  ex- 

Pi-  .se  of  this  school  distnct.  Superintende.  t  Van  Dam  stated  (ha  the  udge  re- 
Ih  ss  of  the  allluenee  or  cultural  deprivation  of  certain  sections  aL  "ned%tu- 
(lents  o  a  .s-i«cific  school  by  just  taking  so  manv  blocks  along  n  ri^ en  nnd 
a.«Mgmng  hat  area  to  a  school.  Thi.,  method  df  a."signmen  t  c  m^-^  eX  h-^s 
1  1  Hi  children  with  the  greatest  number  of  problems  in  one  sS  ^hool 
.•in.1  the  niort  advantaged  children  in  another  school.  This  is  an  obvio^d  sr^Zn 
ot  ciir  entire  sy.stem  of  -eighborhood  schools  ""vious  aisrupuon 

\vt  Title  IV  of  the  Civil  Rights  Act  of  1964.  in  authorizing  suits  such  as 
t  us  i,v  the  Attome.v  General,  states  very  ejcpllcitly:  "That  ^nothl^  herein 
-sh:  empower  any  official  or  Court  of  the  United  States  to  l.Zrany  order 
seeK.nK  to  achieve  racial  balance  in  any  ..ohool  bv  requiring  thrtransiwrt-ition 
01  pupils  or  student-s  from  one  .school  to  another."  transportation 
Mr.  fhrtirman,  this  ba.sically  is  still  my  position  and  1  regret  that  thio 

^.urt  r,!isl!,^s  "eeessary  to  solve  the  complex  problems  causcnl  by 

I  personally  do  not  believe  that  students  should  be  hus.sod  for  the  nrlm-irv 
.nnH,se  of  crCiiting  adjustments  for  reason  of  race,  creed  or  color  I  do 
;.-Iu.ve  that  the  Congre.ss  ever  intended  that  bussing  be  i^ed  n'r'w^m^es  ot  er 
than  logical,  normal  travel  to  and  from  schools.  »  ><  •  r  imii  iH)ses  orner 

It  IS  not  my  puriiose  here.  Mr..  Chairman,  to  take  much  of  the  Coiniuittee's 
.me  since  the  i-s.-ue  has  had  the  attention  of  many  n.ombers  and  irrel^ted 
in  local  government  deliberations  and  State  Legislatures  In  almo.st  ev"rone 
of  our  State.s.  I.  therefore,  reemplmsl.e  my  belief  that  the  Committ!^  shonki 
oxi-.-(lite  the  processing  of  legislation  or  a  Constitutional  Araen.lment  so  t  nt 
(;..t.:rress  ,-,a„  properly  assert  its  jurisdiction  and  provide  that  ™rrtTbussinL  of 
-school  i-hikli  en  merely  for  the  sake  of  racial  quotas  be  (eruiimitc.d 


St.vte«i:nt  of  IIo.n.  Don  Vvqva,  a  U.S.  Represe.ntativk  ly  Conghe.ss 

FRO\f   TlIK   STATK  of  Ii^.ORinA 

Mr.  C'liiiiMiiin.  T  am  pleased  to  have  the  opportunity  to  include  in  the  hearincs 
n-,-,.rd  on  lU.  I  cs.  r.-j(.  a  siatcnicit  of  my  views  on  the  traus-p,,r  a  i  m  and 
sign  nent  of  pul-lio  s,.hoo!  students-.  This  is  perhaps  the  most  Vontrovers-ial  do- 
mestu-  isMie  tiiciug  Ibis  (-rmntry  t^Hlay  .-ind.  ils  su.-li.  it  is  hichlv  appropriate  tli  it 
Cmufres-s  Is- now  considering  this  Resohition.  -  "i  i  ■  i'imh  ih.u 

In  no  view,  the  Imsing  and  artili.-inl  .s-chool  assimuuent  of  children  to  n<-hieve 
n.'.-.:i  lutegniibm  is  ,,  slu.rlsightcl  and  ill-conceived  appnm.h  to  a  treniemlo  is^v 

i;ibno  or  our  .society  is  l)oinjr  torn  apart. 

Ainorionns  aro  n  )»roii(l  and  independent  people  xvlio  resent  l^eiiii?  forced  to 
do  anythinir  ).y  their  jroycrnment  unless  n  n;itionnl  eons-Piisus  h:is  licen  reached, 
ne  sj.Nv  the  fruits  of  this  resentment  in  the  demise  of  T>rohil.ltlon.  'Jlie  imidicn 
tsoM^  of  <uch  n  reaction  in  the  area  of  civil  n'slit^  xvouid  l»e  tni^^ic 

onr  educational  system  was  founded  on  the  neii^hhorhood  school  concept  and 
allowed  for  pnrental  aud  community  iuvolvenient  in  erincational  pro;.^nunT^^^^^^^ 
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busing  creates  a  striated  system  which  discourages  local  participation  because 
of  tniu<i>ortsition  problems  among  others. 

There  is  a  great  need  for  Improving  the  educational  facilities  and  instnictiou 
at  many  of  our  inner-city  schools.  Thi.s  does  not  mean,  however,  that  it  is  neces- 
.<ary  to  displace  c4iil(lren  from  their  neighborhoods  to  effect  this  improvement. 
Force<l  busing  breeds  fnistration  and  bitterness,  and  is  coimter-productive  to  the 
goal  of  quality  education  for  all  diildren. 

This  meaus  of  achieving  a  quality  educational  environment  i.s  predicated,  in 
large  part,  on  an  interested  and  active  local  effort.  Such  effort  is  discouraged 
when  a  child  is  taken  up  and  carried  miles  across  town  to  an  alien  environment 
away  from  his  family  and  friends. 

Whenever  policy  decisions  such  as  busing  are  proposed,  it  1.'=:  important  to 
weight  the  benefits  again.st  the  social  costs.  The  rigors  of  traveling  for  hours 
across  town  on  a  bus  takes  import<int  recreational  time  from  those  student-*  wlio 
must  attend  j?c4ioo1s  out  of  their  own  neighborhoods.  It  seems  obivous  to  me  that 
the  social  costs  in  the  ill-conceive<l  busing  plans  far  outweigh  the  si>ecnlative 
benefits. 

Thank  you  for  allowing  me  this  opi>ortunity  to  present  my  views  to  the  con^mit- 
tee,  and  I  strongly  urge  the  favorable  consideration  of  H.J.  Res.  620. 


Statement  of  Hon.  J.  Irving  Whaixey,  a  U.S.  Representati\  e  ix  Congress 
From  thk  State  of  Pennsylvania 

Mr.  Chairman:  On  Nov.  18.  1071.  I  introduced  a  proposed  amendment  to  the 
Constitution  (H.J.  Res.  077),  which  reads: 

Sec.  1.  No  public  school  student  shall,  because  of  his  race,  creed,  or  color, 
be  assigned  to  or  required  to  attend  a  particular  school. 

Sec.  2.  Congress  shall  have  the  power  to  enforce  this  article  by  appropriate 
legislation. 

Court  ordered  busing  of  school  children  to  accomplish  a  racial  mix  has  had  ill 
effects  on  the  education  of  the  children.  Millions  of  dollars,  which  could  other- 
wise have  been  si)ent  on  educational  needs,  are  now  being  drained  for  buses  and 
drivers.  A  great  amount  of  inconvenience  and  time  is  entailed  in  any  kind  of 
iiiHSSive  busing  order.  Busing  our  children  past  schools  close  to  our  homes  to  uiore 
distant  schools  is  making  our  children  a  class  of  commuters.  The  ideal  of  the 
neighborhood  school  system  stands  as  a  false  hope  in  light  of  these  decisions. 

The  amendnu  lit  is  designed  to  reassert  the  principle  of  the  original  Broion 
decision,  which  uas  the  condemnation  of  state  laws  compelling  separate  schools 
based  on  race.  Brotcn  v.  M.  of  Education,  347  U.S.  483  (1954).  Neither  this 
decision  nor  the  subsequent  Broim  decision,  340  U.S.  29i  (1955)  suggest  tliat 
•school  districts  or  the  lower  federal  courts  are  to  do  any  tiling  more  than  develop 
racially  neutral  school  policies.  My  proposed  amendment  is  consistent  with  the 
elder  Justice  Harlan's  statement  in  his  famous  dissent  in  Plcssu  v.  Ferouson, 
1G3  U.S.  5S7  (1890)  that  *'our  Constitution  is  color-blind." 

In  view  of  the  recent  Supreme  Court  decision  in  Swann  v.  Charlotte  Mcckten- 
hut  1  Board  of  Education,  402  U.S.  1  (1071).  upholding  the  use  of  extensive  busing 
to  create  a  racial  mix,  it  is  unlikely  that  the  Supreme  Court  would  ovemile  itself 
on  that  issue  in  the  near  future.  Furthermore,  it  is  doubtful  that  Congress  or 
the  state  legislatures  could  effect  a  change  consistent  with  the  Constitution.  The 
only  effective  way  left  to  halt  the  use  of  busing  to  create  a  racial  mix  is  to 
adopt  and  ratify  my  amendment. 


Statkment  of  Hon.  Ray  Rlanton,  a  U.S.  Represkntativk  in  Congress 
From  the  State  of  Te.\nessi:e 

Mr.  Chainmni,  and  distinguished  Members  of  the  Subcommittee. 

T  represent  the  Sov<»nth  ConuresRitmal  District  of  Tonnes.sc('.  Onp  flilrd  of  my 
constituents  are  from  Momplii.s,  the  largest  city  in  the  South.  The  r«maindei'  are 
from  some  of  the  most  rural  counties  In  this  country. 

The  subject  of  busing  is  an  emotional  Issue  In  both  rural  and  urban  so<'tors 
of  my  district,  even  though,  for  the  most  part,  busing  Is  affecting  only  my 
urban  constituents. 

Approxlnmtely  thirty  five  r»er  cent  of  my  constituents  are  black,  the  remainder 
white. 
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ifif  I'lfo'?''^  official  wbo  has  had  to  face  the  electorate  every  two  vears  since 
1966,  I  make  it  a  pracUce  to  keep  attuned  to  the  ixjople's  opinions.  ' 

entsfnmTK.^Tr^"""  Vf ""^j""*''  "l'^^  black  constitu- 
eiiis>  in  my  district  are  opposed  to  busing. 

They  resent  deeply  Uiis  governmental  intrusion  into  their  lives  Thev  are 
to  put  it  mildly  mad  as  hell  about  the  whole  affair  ' 

I  have  always  thought  it  best  to  handle  :-iost  issues  through  Uie  lesislative 
mer^-  r  "-"l'  P""'^"'"''^  "ise  to  add  an  amendment  to  the  Co  Xotion 

every  time  a  major  issue  pops  up  around  the  country.  However,  when  the  over- 

ru'l'S'Sfn^^^afte^ar'"'^  ""^""^^^  ^"  ^'"^"''-"^  '  ^^^^ 
WcMiave  tried  for  years  to  find  a  legislative  remedy  to  this  ma'ter  of  busing 
The  House  for  the  past  three  Congresses  has  passed  some  sort  of  anti-biwinff 
egislatioii  Always,  it  has  been  defeated  in  the  Senate,  or  watered  down  "o 
1  1*1  r  -L"?  "^*.  Conference  Committees.  I  remember  the  la 't  go  „ro,iii,l 
we  had  with  the  Senate  was  the  addition  of  a  new  Senf.te  maneuver  to  defeat 
House  p  i.s:..,l  aiiti-busing  measures.  They  would  add  such  clauses  as  -'excent  -  s- 
provided  in  the  Constituti.ii,."  The  additicn  of  Mich  a  clause  was  intended  to 
mean  that  the  Court  could  undo  the  Congressional  statute  ^^ith  apparent  ease 
If  they  ( the  .ludiciary )  felt  busing  was  Constitutional  -iPi'arenc  ease. 

The  Administration  refuses  to  stop  busing,  even  though  for  political  re-i- 
soas  it  proclaims  it  is  agaiiwt  busing.  We  have  seen  in  only  three  vears  and  wo 
ion  li.s  more  busmg  orders  issued  throughout  this  Country  than  in  all  of  imeri 
can  history.  And  actively  involved  in  these  busing  deci.sioiis  have  been  the  covert 

"\'^lf;i-e  TM^^'fenlr'^.t.?""";'''!  "'1'  Department  of  Health,  Bducatfon  and 
Heit.ue.  ilie  letter  has  actually  been  promoting,  not  only  assisting  in  businir 
measures.  They  are  giving  tacit  approval  to  the  Courts,  which  are  ?egisU. ting  "n 
a  field  in  which  they  are  not  qualified  to  act  »"i<iii„ 

trivhiTL^feSuSv-''  constitution  with  such 

To  tliese  critics,  my  coiistidients  would  say,  "Why  has  the  government  refused 
litti;^T^\^rdrV;t'S."ed-^^     "'^  ''"'"^  '''''  ^•^'^  ^^^^ 

tattrwlio'ruk;  anlur-lrily.'^  ^P'"'^^'"''"  l-eople-not  rulers  or  p.-ten- 

f.i!l''""-''V-" "^^^  Congressmen,  and  all  100  Senators  expressed  the  will  of 
their  particular  cons  ituencies,  then  busing  would  have  been  halte(  long  ago 
But  n...  we  are  daily  treated  to  the  spectacle  of  men  who  have  se  tlienil 
se  ves  up  a.s  an  elected  oligarchy,  with  nohles.-e  oblige  theories^  govor.  S 
which  .say,  in  effect :  "I  know  best  what  is  right  and  good  for  the  great  mass 
of  peop  e.  and  I  will  vote  my  own  views  because  I  am  better  informed^™!  bX? 
able  to  know  what  lo  right  for  them." 

govenmiePt^'  "'^  ''"'"'^  confidence  in  their 

The  people  no  longer  trust  their  oK  .ifflcials.  It  is  getting  close  to  the  d-iv 
^Sto^^^^  '^^•"^^•'^ ^--^^  «^  domoc^racy,  becanse^^t^;;^.;^;-; 

.       n' n'"-'"!;'.''  '''"P  ^^'e         no  other  .alternative  than  to 

™^  wifH^"*-T'  •^•»e'«"nent  ...  do  it,  can  any  of  u.s  deny  them  tli  t  re^ 
course?  What  privilege,  what  right,  what  position  do  we  have  to  say  that  the 
people  are  wrong.  If  we  feel  this  way,  we  should  resign  our  offices,  and  make  wa  v 
for  spokesmen  who  will  reflect  the  will  of  the  people  ' 

/he  arrogance  of  arbitrary  rule  by  the  few  is  more  evident  in  the  Senate,  than 
norn  fn  n'T'.^^l  "'"t  ^"''^  ''"'"^  ^^'^^  years-therefore  we  respond 
sTort  i™Lf  '^"^  ^"^^  '""^  ^"^^  people  ha?e 

I  am  personally  opposed  to  busing,  as  are  my  constituents, 

\\e  feel  it  is  an  inept  mode  of  achieving  quality  education.  In  fact  it  could 
destroythequalityof  education  for  many.  i."«-ion.  in  racr,  it  couiu 

The  cost  of  busing  )s  enormous.  In  Nashville.  Tenn.,  the  cost  of  massive  busing 
new  L'hoou T  "2!^  "'"""'i  dollars  a  year.  This  wZd  help  Cd 

new  schools  and  would  pay  for  hi-ch  caliber  teachers.  But  this  money,  this  tax- 
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payers'  money,  is  going  to  such  a  sui>erfieial  thing  as  transport ing  kids  from  one 
end  of  town  to  another. 

Busing  represents  a  safety  factor  which  I  think  we  should  consider  for  tlie 
sake  of  the  parents  and  the  children  involved. 

Bnsing  tears  down  the  neighborhood  life  which  is  tradition  in  our  country.  It 
destroys  its  meaning. 

In  this  highly  technical  and  advanced  pace  of  life  we  are  witnessing  in  America 
today,  there  remain  few  "personal"  tilings  in  our  culture.  The  close  knit  neigh- 
boriiuod  is  one. 

The  pai-ents  of  school  children  usually  select  a  neighborhood  based  on  the 
schools,  the  chnrches,  the  available  shopiung  facilities,  and  the  closeness  to  work 
for  the  parents.  Busing  undermines  the  neighborhood  tradition. 

Busing  is  a  cosmetic,  rather  than  medical  approach  to  e(iuaiizing  educational 
oi)iK>rtunities. 

What  makes  a  quality  education?  This  is  the  most  vital  question  involved  in 
this  i?sue,  because  a  "quality  education"  is  the  alleged  jroal  of  busing. 

The  problem  in  education  today  is  not  one  of  race.  The  real  problems  is  that 
some  schools  within  a  given  community  are  simply  not  giving  an  acceptable 
standard  of  educational  opportunities  which  other  children  at  other  schools  in 
the  same  connnunity  are  receiving. 

Some  schools,  either  by  neglect  or  design,  are  underfunded  ar  *  are  given  low 
fiscal  priorities  within  their  school  system  in  the  hiring  of  ca pa ule  teachers,  and 
in  implementing  the  most  modem  and  innovative  teaching  techniques. 

It  makes  no  difference  in  education  what  color  the  !j?kin  of  the  pupil  is,  or 
whether  ho  is  sitting  in  a  class  room  with  a  certain  color  ratio.  AVhen  wo  bus 
students  to  achieve  these  ratios,  we  merely  take  some  kids  out  of  a  neighborhood 
with  an  inferior  school,  and  send  them  to  a  neighborho<jd  witli  a  superior  school. 
Btit  wc  also  send  children  from  good  schools  to  bad  ones  in  the  same  process. 

We  are  then  only  maintaining  the  stiitus  quo — the  inferior  schools  and  the 
better  ones  stay  the  same.  The  end  result  is  that  some  children  are  being  yyeml- 
Ized  by  this  forced  busing  merely  because  their  parents  live  in  a  neighborhood 
with  a  good  school.  We  are  by  government  fiat  penalizing  children  because  of 
hottsing  patterns.  It  has  nothing  to  do  with  education  per  se.  It  is  merely  a  sub- 
terftii^e  to  punish  parent.*?  who  have  located  in  certain  neighborhoods. 

If  the  federal  government  steps  in  to  exert  any  direction  or  intlnence  in  com- 
munity educational  endeavors,  it  should  be  constructive.  It  sh(mld  be  de.signed 
to  tipgrade  the  edticational  opportitnities  for  all  students.  Busing  does  not  equalize 
these  opportunities.  It  is  in  fact  discrimination  In  reverse. 

Every  school  receiving  federal  tax  dollars  should  be  rated  within  the  com- 
munity to  determine  whether  It  meets  the  acceptable  standards  for  a  good  edu- 
cation. If  it  falls  below  tho.se  standards,  then  the  community  should  he  obli- 
gated to  upgrade  that  school  by  targeting  it,s  resources  to  that  inferior  school. 
No  child  should  be  denied  the  best  education  available  to  any  other  child  in  the 
public  school  system  within  his  community. 

If  we  accept  this  alternative,  then  busing  would  be  ridiculous,  for  busing  a 
student  *rom  a  good  sohool  to  another  good  school  would  he  foolish. 

Mr,  (  binnnan.  I  have  presented  my  views  ou  aUevn-iiive  solutions  to  this 
problem,  becattse  when  one  criticises  an  existing  plan,  he  should  offer  another 
in  its  place.  Of  course  implementing  this  plan  which  T  have  brietly  outlined 
•ould  cost  enormous  amounts  of  money.  However,  we  are  requiring  enormous 
.':mo\tnts  money  to  be  spent  In  wastcftil  tran.sprirtation  cxi»ens(»s.  .nud  T  believe 
the  people  of  this  country  will  sttpport  programs  which  allow  the  finest  e<lucation 
to  all  our  citizens,  regardless  of  race  or  financial  means. 

In  the  meantime,  to  undo  the  absolute  mess  the  busing  judces  and  the  apa- 
thetic f5enate  and  (.recutive  have  caused.  I  suggest  we  approve  the  Constitutional 
Amendment  wbirh  I  and  many  of  my  House  rolleM{riu»s  have  introdU('(»d.  Then 
we  shooUl  obb'gate  ourselves  to  aiding'  the  communities  to  equalize  their  funding 
l)riorities  for  all  schools  within  their  districts,  so  that  we  can  achieve  real 
eciuality  in  edtication.  By  doing  so,  we  can  nniintain  the  integrity  of  the  neigh- 
borhood school. 


Statement  op  Hon.  Tj.  H.  Fountain,  a  U.S.  UBeRKSKNTATivE  in  Conouess  FnoM 
THE  State  of  Noutii  Carolina 

Mr.  Ch  ilnnan.  T  welcome  this  op])ortunity  to  ajipear  before  members  of  thii 
distint:Mishe<l  Committee  on  one  of  the  most  serious  domestic  i.ssues  of  otir  time— 
the  forced  busin'  of  .school  children  often  over  long  distances  to  achieve  racial 
balance. 
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llie  Committee  is  to  be  couuneiuk'd  fur  S(-he(luliiig  tho.se  hearings,  and  I  sm- 
t-eioly  hdi.e  tlmt  out  of  thein  ^^ill  cuiiie  the  kiiid  of  legislation  which  M'rvt 
to  keeiJ  subbrantiail.v  incuct  our  tradiiional  neighborhood  M'hool  svsteni  ajui 
pre'^erve  quality  education. 

As  .vou  are  well  aware,  America's  public  school  system  is  now  under  attack 
Iroui  jnany  quarters.  This,  i»?  true  in  north  and  south,  east  and  ^^est. 

(:(Ml^<»quently,  our  task  is  clear,  the  Congress  must  act  re.siM»nsibly  to  restore 
a  sense  of  sanity  to  the  school  situation  and  enal>Ie  us  to  yet  back  to  the  job 
of  providing  a  quality  education  to  each  and  every  child  in  America. 

It  js  in  the  name  of  eonnnon  sense  that  1  appear  today  in  supporc  of  proposals 
intended  to  phue  a  reasonable  re&tniiut  on  the  practice  of  fcu'ced  husii.g  (^er 
long  distant fs.  1  am  not  ^^edded  to  the  exact  language  contained  in  llow^e 
Joint  UoMdulion  0:^0,  so  long  as  the  identical  purpose  can  he  achieved.  What- 
ever the  final  wording  may  be.  the  time  for  action  has  come. 

If  recent  polls  are  to  be  believed,  perhaps  four-fifths  of  the  American  people- 
Americans  of  every  race,  creed,  color  and  national  origin— sliai:e  my  strong 
distaste  for  the  forced  busing  of  students  over  our  crowded  trafiie  pTftjnied  high- 
ways in  order  to  achieve  the  highly  elusive,  judicially-imposed  racial  balance. 

Bear  in  mind  that,  though  the  Courts  may  learnedly  discourse  up<m  the  dis- 
tinctions between  dc  jure  and  (7c  facto  in  our  country,  the  line  has  l>een  drawn 
so  tine  that  most  Americans  conclude  that  the  distinction  really  lies  in  the  eve 
of  the  beholder. 

No  section  of  our  Mation  can  take  a  detav;hed  view  of  the  problems  of  busing. 
It  is  no  longer  a  sectional  matter.  The  Mason-Dixon  Line  is  no  longer  an  iron 
curtain.  Thi>i  is  a  national  issue. 

In  any  event,  the  dual  school  system  in  the  South  has  long  since  been  done 
away  with.  That  is  not  the  (pie^tion  of  1072.  The  question  today  is  whether  or 
not  American  public  education  is  to  he  built  up  or  torn  down.  The  question  is 
whether  or  not  we  are  willing  to  put  the  welfare  of  the  children  first— all  chil- 
dren, or  whether  we  want  to  leave  them  at  the  mercy  of  Federal  Judges  whose 
main  interest  seems  to  he  in  arithmetic. 

A  brief  review  of  the  deviant  course  of  judicial  construction  upon  the  Con- 
stitution, amply  serves  to  demonstrate  the  imperative  need  for  expeditious  Con- 
gressional enactment  of  H.U.  Res.  620  or  a  measure  accomplishing  the  same 
end. 

The  United  States  Supreme  Court  in  both  Bra:  :n  vs.  Board  of  Education  case.? 
(Brown  I  and  Brown  IT)  declared  that  state  imposed  racial  segregation  in  pub- 
lic education  was  contrary  to  the  Kqual  Protection  clause  of  the  Fourteenth 
Amendment. 

The  mandate  laid  down  in  the  Brown  decisions  was  that  the  Constitution  re- 
quires that  states  must  not,  on  the  basis  of  a  ehild's  race,  or  color,  designate 
where  he  Is  to  attend  school. 

It  was  not  until  twelve  years  after  the  decision  in  Brown  I  that  the  circuit 
court  in  TI.S.^  vs.  Jefferson  Cottnty  Board  of  Education,  in  a  surprising  stretch 
of  judicial  imagination,  first  divined  that  Brown  I  did  more  than  prohildt  seg- 
regation :  yea.  that  it  commanded  integration. 

The  ai>proach  conceived  of  in  Jcjferson  said  school  boards  have  an  '^afiinnative 
duty*'  to  eliminate  the  "last  vestiges  of  the  dual  system**  and  establish  a  "unitary 
system".  This  decision  left  the  courts  in  confusion  and  gave  rise  to  a  prolitNM'a-, 
tion  of  judicial  decisions  irreconcilable  in  their  results. 

This  conftision  is  understandable  when  one  realizes  that  the  decisions  are  such, 
for  example,  that  a  school  district  in  Cincinnati.  Ohio  was  told  that  the  ex- 
istence of  all-black  schools  was  of  no  Constitutional  consequence,  while,  in  ono 
short  sentence,  all  at  the  schools  of  the  Fifth  Circuit  were  "put  on  notice"  Ibut 
the  a  11 -black  schools  of  the  Sout'i  nnist  be  integrated  or  abandoned  in  three 
weeks. 

Now.  seventeen  years  after  enunciation  of  the  princinle  of  racial  neutrality 
by  the  Urown  Court,  the  pronouncement  of  the  High  Court  In  the  f^iram  deci- 
sion brings  us  full  circle  to  the  Xire-Iirown  days.  Our  Constitution,  according  to 
the  S\%'nnn  Court,  not  only  permits  the  assignment  of  students  to  public  schools 
on  the  basis  of  their  rMce.  hut.  in  fact,  demands  it. 

Accordingly,  the  Court  in  Siwann  afiirmcd  the  lower  court  order  imposing 
a  racial  balance  requirement  of  71  per  cent  white  and  2i)  per  cent  black  on  all 
of  the  schools  of  the  Charlotte.  North  Carolina  system,  this,  being  the  racial 
composition  of  the  entire  school  system. 

It  would  be  absurd  to  contend  that  this  result,  which  now  ;  the  Law  of 
the  Land,  was  contemplated  by  the  Court  in  1054  and  lOoo  when  the  Brown  de- 
cisions were  announced. 
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But.  more  importantly,  what  (l«)e.s  all  of  tins  mean  in  human  tenus.  As  ixocul 
hard  look  at  the  history  and  current  situation  in  hnsiag  is  all  that  it  takos  to 
realize  that  programs  of  forced  pupil  a^sijjrnment  have  Ix-en  a  tragic  mistake. 
Busing  is  has'id  ()n  an  education  tallacy.  as  well  as  false  (.'onstitutional  lofuc, 
and  not  only  wastes  tuxpayeis'  m()ne.>.  but  is  disruptive  t(*  the  child,  the  schooU 
la  mi  I  y  and  Jieigliborhood. 

The  nationwide  lack  of  success  with  Imsing  programs  could  easily  have  been 
I^redieted,  since  busing  a  child  many  miles  to  st'hool  is  by  no  stretch  of  the 
imagination  the  same  as  pi'oviding  him  with  a  favorable  educational  environ- 
ment.  Many  educators  feel  that  businu  in  reality  creates  new  tensions  and 
anxieties  at  a  time  when  a  child  is  already  beset  with  the  many  problems  \yhich 

ahuig  with  adcdescense  and  growing  up. 

Busang  removes  a  child  from  one  of  his  most  p';wcrftd  of  security — his 
neighborhood  or  community.  It  may  pi  ace  him  in  an  atnir)si)here  to  wliich  he 
can  only  react  with  anxiety.  Whether  a  community  or  n  ucighborliood  is  rich 
(»r  poor,  well-kept  or  run-down,  there's  no  place  like  home. 

Just  the  fact  that  a  child,  black  or  white,  is  being  l)uscd  into  a  ditfcreace  neij:h- 
l)0.-hood  has  a  negative  effect,  for  it  forces  upon  the  black  child  society's  judg- 
ment that  there  must  be  something  inferior  with  hi««  own  neighborhood.  This 
prompts  fear  and  resentment  and  rightly  so. 

Beside  children  and  families,  neighborhoods  and  comnumitics  also  suffer  when 
l»usinir  programs  are  instituted  ini  a  wholesale  basis.  The  entire  community 
i<^  (Hsrupted  and  thrown  into  ui)heaval.  We  have  all  read  about  what  is  happen- 
ing as  the  result  of  the  Richmond.  Virginia  decision. 

Il'^  regrettable  lait  true  that  busing  has  been  been  closely  related  to  bitter 
comn.nnity  conflict.  It  has  caused  violence.  In  Denver,  where  a  busing  program  to 
.sj)eed  up  integration  had  been  started  in  the  fall  of  15>6IK  someone  bombed  and 
burned  23  school  buses.  Ironically,  some  of  the  buses  were  only  used  to  take 
han<licapped  children  to  sj>ecial  education  classes. 

I'm  told  that  when  busing  was  introduced  into  the  public  schools  of  Brooklyn 
Heights,  New  York  six  years  ago  the  school  became  the  center  of  a  terrible 
controversy,  which  has  Intensified  through  the  years  rather  than  abated. 

Coninmnity  groups  in  that  area — some  for  and  some  ag.iiuNt — h;ive.  I  undiM-- 
stajid.  fought  with  such  intensity  during  the  entire  six  years  that  parents  with 
school  age  children  have  moved  out  of  the  area,  neighiiors  ouco  friemPy  have 
stopped  speaking  to  each  other,  and  the  school  itself  has  become  a  place' where 
proper  education  is  almost  impossible. 

Even  tlie  pattern  of  disru])tion  to  individual  lives  and  conmi:mily  orirani;:;!- 
tiou  uiight  'iccivably  be  justifiable  upon  some  basis  of  demonstrable  inii)rove- 
ment  in  the  cducatioiml  product  of  the  public  schools.  But  this  has  not  been  the 
case.  There  is  no  demonstrable  improvement.  Bu.si ug  is  a  100  per  cent,  unndu!- 
terated  failure. 

Mr.  Chairman,  the  T)resent  crisis  demands  that  tins  Committee  do  everything 
in  it^  power  to  examine  tue  i<siies  to  which  n..T.  lies.  (i'JU  is  addressed. 

The  stal(-^.  which  ar*'  on  the  lirinu  line,  should  be  given  Ihe  oj'portnuity  to 
resolve  Ihi^  issue  by  Constitutional  Amendment. 

Ayfiiin.  I  want  to  thank  you.  Mr.  Chairman,  and  your  ('ommilt»'e  f(u'  br)l(llng 
thcM'  heanngs.  and  1  sincerely  Irnsi  thnt  II  J.  Ues.  (120  will  be  favorab  y  re- 
pr>rte.l.  Should  Ihe  (^anmittee  changr'  the  language  of  thi<  pro})osal  in  any  way. 
I  hooe  it  will  be  in  a  form  which  wiW  acconi|»lisli  the  rc*»ults  which  I  iiclir^ve 
the  vast  majority  of  American^  of  all  races  snpi)ort.  1*luink  yon  for  listeniu'r. 


Statement  of  Hon.  Jack  H.  McDonvld,  a  T'.S.  IlEpR^:flE^'TATr^  k  tx  Co.vokkss 
F^o^^  inr.  St\t'.  or  .^IicuKiA.v 

Understandable  concern  is  beincr  venerated  throughout  our  country  over  the 
wi^e!icK^  (or  unwisoness)  of  aujcndiug  our  sacred  mtuI  'Xm^UU^  document,  the  Ton- 
stitution.  ill  order  to  oiwo  and  for  >ll  prohibit  the  for'u!  I'usin;;  student^  to 
aebieve  racial  balance.  I  an»  of  the  ojunio)i  tii'it  the  ('on<tituti<ai  should  not 
and  mu^t  itot  '^e  altered  with  r^very  p?issing  fancy  of  tlu'  Amoric.ni  pojiuhce; 
rather  uc  should  so)v(»  our  problems  through  executive  pror-ediu-es  and.  i-iore 
frequently,  legislative  action. 

However,  the  is.sue  of  forced  busing  is  unique.  For  m?;ny  years,  we  in  tb(» 
Congress  have  been  trying  to  settle  the  busing  issue  \v\th  legislation,  but  those 
attempts  have  been  in  vain,  all  having  been  disregarded  by  the  courts.  Current 
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contain  various  provisions  wliU-li  proliiliit  any  federal  r(»quin'in(Mit  of  Ims- 
ing  to  achieve  racial  balance.  The  lirst  such  law  was  the  Civil  Ki^rhts  Act  of 
llMil.  as  aniendcil:  Title  VI  provided  "that  nothing  herein  shall  empower  any 
otti<-j;tl  or  eouit  of  the  I'nited  States  to  issne  any  order  seeking:  to  a(-liieve  a 
racial  halance  in  any  school  by  re<piirinjj  the  transportatitin  of  pupiN  or  students 
frnia  one  scho<»l  to  another  or  one  school  district  to  another  in  order  to  achieve 
racial  balance."  Also  the  Department*?  of  Labor-HKW  Appropriations  !)ills  for 
F,V.  IDb!)  and  1070  have  inclnded  some  form  of  the  so-called  Whit  ten  nniend- 
mejit^  which  ori^nally  stnted  :• 

''No  part  of  the  fund.s  c^.itained  in  this  Act  may  be  used  to  force  bnsinjr  of 
students,  the  abolishment  of  any  school,  or  to  force  any  student  attending 
any  elementary  or  .^^eeondary  school  to  attend  a  particular  school  against  the 
choice  of  his  or  her  parents. 

"No  part  of  the  funds  contained  in  this  Act  shall  be  used  to  force  busing  of 
students,  the  abolishment  of  any  school  or  the  attendance  of  students  at  a 
particular  .school  as  a  condition  precedent  to  obtaining  Federal  funds  other- 
wise av  tilable  to  an.\  state,  schoot  district  or  school.'' 
Attempt*;  were  made  to  delete  the  Whitten  amendments  from  the  1969  and 
1970  HEW  Appropriations  Bills.  These  attempts  were  defeated ;  however  the 
Soiate  succeeded  in  changing  the  tinal  working  of  the  anti-busing  provisions  by 
adding  the  phrase  ''except  as  required  by  the  Constitution." 

The  1071  Office  of  Education  Appropriations  Bill  contains  the  following 
provisions : 

Sec.  209.  No  part  of  the  funds  contained  in  this  Act  may  be  used  to  force 
any  school  or  school  district  which  is  de.segregated  as  that  term  is  <le fined  in 
Title  IV  of  the  Civil  Rights  Act  of  1964,  Public  Law  88-352,  to  take  any  action 
to  force  the  busing  of  students ;  to  force  the  transfer  or  a.ssignmcnt  of  any 
student  attending  any  elementary  or  secondary  school  so  desegregated  to  or 
from  a  particular  .school  over  the  protest  of  his  or  her  parents  or  parent. 

Skc.  210.  No  part  of  the  fund*;  contained  in  this  Act  shall  be  used  to  force 
any  school  or  school  district  which  is  de.*?egregated  as  that  term  is  defined  in 
Title  IV  of  the  CMvil  Rights  Act  of  m'A,  Public  Law  to  take  any 

a»  ii(Hi  ((J  l()rce  the  busing  of  sMidents;  to  require  the  abolishment  of  any 
scluml  .so  desegregated :  or  to  force  on  account  of  race,  creed,  or  color  the 
transfer  of  students  to  or  from  a  particular  school  so  dc'^egregated  as  a  con- 
dition iJrecedent  to  obtaining  Federal  funds  otherwise  nv.aiialde  to  any  Si  ate. 
•school  disni(-t  or  school. 
And  again  in  1072.  the  Education  Appropriations  Bi!l  contnu.ed  the  Whitten 
auiendments. 

Now  the  Senate  U  acting  on  the  Higher  Education  Act.  S.  This  measnre  as 
passed  by  tlio  House  contained  several  strong  anti-busing  amendment.s.  On  Feb- 
r\u\v\^  2o.  the  Senate  accepted  the  Griffin  amendment  which  stales  "no  co>irt  «)f 
tlie  r.S.  shall  have  jurisdiction  to  make  any  decision,  enter  any  judgment,  or 
is'^iU'  any  (frder  the  effects  of  which  would  be  to  require  pupils  to  bo  transported 
to  (»r  from  schools  on  the  basis  of  race,  color,  religion,  or  national  origin," 

This  ann-ndment  appears  to  be  very  strong  but  I  have  lio  doubt  that  the  courts 
will  tn-at  'I  in  the  same  way.  if  enacted,  that  they  have  treated  the  Whitten 
aniendnients — total  disregard.  liCgislative  victories  f>ver  bn-dng  have  been  and 
\\\\'  continue  to  be  merely  symbolic:  they  will  nol  have  an.\  effect  on  court- 
ordvred  busing. 

I^el  t'lcre  he  n^)  mi.slake;  I  and  the  vast  number  of  citizens  are  in  support  of 
equai  :;nd  quality  education  for  all  students,  however,  what  is  opposed  is  Die  iise 
of  forced  iMising  to  achieve  this  laudable  goal-  Busing  is  a  negati\e  ap,  roach, 
one  that  i>-  nn^eting  resistance  throughout  our  land.  I  shall  not  at  this  t-me  go 
into  oiher  aiJproaches.  but  they  exist,  are  workaide,  and  will  receive  the  sup- 
port of  the  }uM)ple. 

T  fov)  \].:\{  iiu»  conrts  have  misinterpreted  the  e(|Ual  pr(»t<»ction  clause  of  jbe 
111!:  AMiendment.  Title  VI  of  the  1904  Civil  Rights  Act.  and  the  various  edtica- 
tional  appropriations  bills.  The  historical  perception  gleaned  from  enacted  anti- 
busing  ])rovi,sions  has  convinced  me  that  T  nuist  endorse  and  activoiy  eamprign 
for  the  passage  of  IL.T.^  Kes.  020.  My  convictions  in  this  matter  are  supported  by 
the  8.000-f  !(»trers.  telegrams,  and  petitions  of  plea  from  my  constituents  Miat  I 
jfun  forces  in  tbe  C^mgress  to  stop  forced  bu.siug,  preserve  neighborhood  >  »ol> 
and  protect  the  freedom  of  choice. 

So  I  lay  to  rest  the  case  of  tbe  10th  District  of  /.lichigan.  and  tbe  entire  c<aui- 
try.  against  busing.  I  strongly  urge  ni.\  colleague',  on  the  Judiciary  Committr'c  to 
report  out  H.J.  Re.^<.  020  and  let  the  people  decide  this  issue. 
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Chjiirniiiii  Cvaaxu,  Tlie  Cliair  wishos  to  pirtce  in  tlio  record  various 
re.-^hitioiis  and  letters  received  from  individuals  and  organizations. 
(The  resolutions  and  letters  referred  to  follow:) 

Jam  aky  10,  iMTX 

Hon.  EMANThl.  CCl.l.ER, 

Chairnuin,  Cfonmittcv  on  *htd\rUinj, 

r.S*.  House  of  Jfci/rc-svntutirrs,  W'axhimjfon,  D.C. 

DEAit  (;iiAiKMA>  V  TliC  ffHlowiijg  is  \h{'  stJitciiiont  which  I  would  liko  to 
inrluUe  oil  the  hcnriii^'  m-ord  and  also  have  the  opportunity  to  apiHMii  jiikI 
st:H(»  to  the  .suhconuniUee. 

It  si-fuis  very  ohvicms  that  the  F^nhTal  Courts*  lutve  ^^one  beyond  tlioir  authority 
hy  overridiiJK  the  JiH>4  (*ivil  Ki^his  Title  VI.  This  sict  was  ivt^sed  a>  I-tw  by 
Coiucre<<s  with  ** Desegregation  meaniuj:  the  assijriuueut  of  studeiirs  to  ouMie 
s-chuois  and  within  such  sciiools  withrmt  regard  to  thyir  race,  colov,  reIi^:io!i.  or 
natioiial  origin,  but  do*<egroj:ation  >han  not  ineau  the  asvi«;iunont  of  .stu'leujv  to 
puhhc  schools  in  order  lo  overcome  racial  ind)alai)ce".  The  courts  have  in  turn 
reversed  your  law  or  declared  it  nuU  and  void  as  far  as  the  meaning  of  deseure- 
gation  is  concerned. 

The  courts  also  have,  according  to  Senator  Sain  J.  Ervin,  viohitcd  tlie  equal 
protection  clause  of  the  1 1th  anieiidmeut.  This  clause  forbids  a  state  acting 
through  a  public  school  board  or  any  other  s-tule  agency  to  treat  dilTereutly 
IHM-son^:  .<;iinilarly  situated.  In  other  words,  this  clause  said  to  treat  in  like 
manner  all  persons  in  like  cireuin*;ta!icos.  Therefore,  if  some  clindri>n  in  a 
neighborhood  are  allowed  to  attend  their  neiiihborliood  schools  and  other.s  are 
bused  across  town  the  equal  protect! (»ii  clause  is  violated. 

That  is  what  the  law  says  about  student  assignments,  hut  I  would  like  to  ixilnt 
out  that  as  a  concerned  panut.  a  taxpa.ver.  and  the  chairnian  of  a  concerned 
cili/.ens  group,  student  as-iicnments  which  briug  about  Uiassive  forced  busing 
is  neither  sensible  nor  educational  It  does  not  help  race  relations :  but  in  fact 
hinderv:  them  by  placing  .students  in  a  strange  school  and  environment.  Forcwl 
busing  i.s  in  fact  wasting  millifuis  of  dollars  of  our  tax  money  that  cnild  be 
six'ijt  more  wisely  on  the  education  of  our  children.  It's  not  very  educatioiml  for 
a  sinall  child  to  have  to  catch  the  bus  as  early  a*?  7:00  to  7:30  in  the  morning 
and  not  get  home  from  school  until  4:00  to  5:00  in  the  afternoon.  This  child  is 
so  worn  out  from  riding  the  bus  that  he  cannot  learn  at  school  and  certainlv 
will  be  too  tired  to  study  at  night. 

Xo  other  method  could  be  more  fair  than  the  old  freedom  of  clioice  inetliod 
with  children  being  allowed  to  attend  school  in  the  neighborhoml.  After  all  this 
is  the  big  reason  the  family  moves  into  a  certain  neighborhood  to  begin  with. 
Since  when  did  students  have  to  go  to  school  in  certain  color  ratios  to  get  a 
proiMT  education.  That  would  be  like  srying  the  Congress  could  not  properly 
make  laws  unless  they  have  a  ratio  of  70  to  30  white-black.  How  absurd 

As  concerned  citizens  we  feel  our  educational  system  should  be  free  ftY»ni 
oppression  of  the  federal  courts.  We  feel  that  our  schools  should  be  run  on  a 
ocal  level.  We  know  our  problems  locally.  HEW  and  the  federal  courN  do  not 
know  our  problems  and  have  only  created  more  problems  with  their  intervention 
in  our  school.  In  a  free  nation  such  as  America  parents  certainlv  should  have  the 
opportunity  to  send  their  children  to  the  school  of  their  ch<iice  which  \<  usuaUv 
the  neighborhood  school.  We  urge  the  House  of  Representatives  to  take  iKwitixe 
action  on  these  amendments  to  ensure  that  the  education  of  our  ci  dren  will 
again  be  the  primary  objective  in  our  educational  sy.stera.  It's  verv  onvir>us  now 
that  education  is  secondary  with  the  raMo  mixing  being  the  main  oblw^tlve. 

Save  cur  public  school  system.  Another  2  to  3  years  of  federal  control  of  our 
schnou  could  bring  about  a  totally  we  fare  school  svstem.  Give  ns  bad'  our 
sel;ools. 

Sincerely  yoors, 

J.  R.  (.Toe)  Brown,  Sr.,  Chairman, 
ACT  {Americans  Concerned  About  Toffaii). 


Clifton.  Va.,  FEnnuARY  ^.  V.>72 

Hon.  Emanuel  Celler, 

Chairwan.  House  Judiciary  Committee. 

ffauAe  Office  nnilding, 

WoHhington^  DXf, 

Dkar  Congressman  Celler:  I  am  enclosing  an  article  entitled.  **The  Hl^'li 
C  ourt  And  Racial  Busing,"  from  the  June  0, 1071  ipsiie  of  The  ncvinr  of  thv  .Vr 
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-iiul  ^^  (»iild  greatly  appreciate  it  if  the  article  could  be  included  in  the  hearings  on 
-chool  bnsing  scheduled  to  begin  on  March  1, 1971. 
Thank  you  for  your  consideration. 
^Sincerely, 

.  Mrs.  Robert  V,  Aciiou. 

Kiidosure. 

T:iK  IlKiii  C'()i:ki  a.xd  Kaciai,  iiusi.No 
(Hy  Kced  Benson  and  Kobcrt  Leo) 

The  pr(»-bnsing  decision  rendered  by  the  Supreme  Conrt  on  April  20,  IDil,  has 
^tirred  a  hornets'  nest  of  public  concern.  Many  citizen?,  an?  beginning  t<i  wonder 
If  the  bnNing  ot  school  children  from  one  di>triet  to  another  iKK-anse  of  their 
race  may  not  be  Mi^  >,art  of  a  toialitarian  toboggan  ride  that  w  ill  eve  it  naif 
in  entire  I'aiiiilies  being  lortibly  uprooted  and  moved  in  oider  to  a<!liievi?  the 
racial  whims  ot'  the  Supreme  Court,  Such  siKTUiaiion  i>  not  as  far-ietched  a^ 
It  nutria  M*eni  at  lir^t  glance,  for  as  Congressman  John  Kariek  (l>.-Louis.iaiia ; 
obsfi-\fd  to  the  llonse  on  April  tweiitielli : 

••It'  ^^e  are  now  to  consider  that  racial  balance  is  a  eon.stitutional  goal,  duty, 
-Mild  right,  then  distance  niu^t  imt  be  con^^idered  a  legal  i actor,  'i'lie  attaining 
nl  inie  N«eial  justice,  by  |Mire  racial  balance,  niii.st  Uv  ju>l  as  legal  and  desirable 
a  goal  fnaii  State  to  Si  a  to  or  section  to  .section  as  it  i^  from  5>ch«»ol  to  school  in- 
arr(»ss  town.  Any  other  concln.sion  would  not  be  logical  or  in  keeping  wirh  the 
j.niu'ciion  provision  of  the  U.S.  Cral^ti!nlion  " 

An  interesting  and  significant  aspect  of  this  latent  buMng  case,  know  n  as  i^Uvam) 
V.  Chnnotli'Mvvklctiburu  liounl  of  j:*Iit((ttion.  i<  that  much  of  the  oppo>:irioii 
to  the  (  onrfs  docision  has  been  predicated  on  various  laws  j'lul  prior  Court 
decisions  which  are  Ihfnisclves  of  the  most  dubious  Coiislitut*  nalitv.  Vor  ex- 
amph-,  ,t  has  been  correctly  stres.sed  that  the  Civil  Uights  Act  ,f  liHi4  precludes 
the  ns*'  of  bnsing  to  achieve  racial  liaiance.  Yi't  that  A<-t  as  a  whole,  as  iMiintt^I 
oat  by  C(aistitntional  authorities  i  at  the  lime  i!  was  being  considered,  is  nothing 
more  rhaii  a  means  of  arhiexing  massive  federal  interference  in  areas  tho 
Coiistitntion  precludes  the  federal  i:overniU(»nt  from  enterim:. 

'J'h',>  a?iti-busiiig  provisions  were  nihled  to  quiet  sonir  of  the  oppositicai  to  the 
Ci\ii  Ki:-dits  Act.  iMiring  Senate  debate  on  June  4.  1!MI4,  for  in.stance.  Senator 
Uoifrr  (',  Hyrd  (1».-\Vest  Virginia)  asked  Senator  Hubert  Huniplircv  (1;.- 
.\fii;nes!.ta  )  ihe  followiuir  question:  "Can  the  Senator  from  Minnesota 'assure 
the  Senat'u-  from  West  Virginia  that  under  Title  VI  [of  ihr  Act]  vHiool  ehildn-n 
may  nor  W  bused  from  one  end  of  the  community  to  another  end  of  tiie  com- 
mnnit.v  at  the  taxpayers'  exiK?n.se  to  reliev**  socallod  rai-ial  imiialance  in  the 
scliHoNV  Senator  Humphrey,  the  hill's  Senate  floor  manager,  replied  with 
sinn»le  candor:  "I  do-" 

And  thus  in  the  Act's  definition  "desegregntion"  it  is  formally  specified 
thai  '  'desfgrei;ation'  shall  not  mean  the  assignment  of  students  to  puiilic  .schools 
in  firder  to  overcome  racial  Imbalance.'* 

^  <Uli«T  legislaticm  which  has  expressed  Cimgressional  hostility  to  .such  busing 
inchidcs  the  Eleineutar.v  and  Secondary  Education  Act  of  IOTm.  as  ainemled  lii 
10fi<>  <  which  forbids  "any  department,  agency,  officer,  or  empl  oyee  of  the  United 
States  .  .  .  to  require  the  assignment  or  transportation  of  sinilents  or  teachers 
in  order  to  overcome  racial  imbalance")  and  the  Office  of  Education  Appro- 
priati(»n  Act  of  1<>71  (whicli  provides  that  "no  part  of  the  funds  contained  in 
this  Act  shnll  be  used  to  force  any  school  or  school  district  which  is  desocre- 
gated  as  that  term  is  defined  In  Title  IV  of  the  Civil  Rights  Act  of  1064  to 
take  any  action  to  force  the  husiiig  of  studenfs").  Yet.  on  other  grounds,  both 
of  these  laws  are  also  blatantly  un-Constitutlonal.  since  there  Is  no  authorization 
whatsoever  in  the  Constitution  for  the  federal  goveniment  to  meddle  in  the 
n(»ld  fif  education.* 

EvMi  The  Warren  Court's  1054  decision  (nrmvn  v.  Hoard  of  PJducaitoii)  which 
ai-hitranly  reversed  over  fifty  years  of  Constlrutional  precedent  is  so  tnme 
compared  to  the  recent  busing  decision  (hat  It.  too.  has  b(»en  cited  as  a  ca<o  In 
p(ant  by  tli(»so  opposed  to  busing.  The  Hrnwrt  decision,  for  Instance,  specifically 
precluded  race  as  a  factor  In  assigning  stadents  to,  or  barring  them  from,  public 
schools.  Hut  the  Burger  Court's  Siwann  deci.sion  actually  makes  race  the  chief 

1  }»''5»Hli»jf  two  iin«t  nro«l<lont«  of  tlir  .Kninrio«n  I!nr  Aiswocjrttlnn 
nrC  ('^I'ljlri  Pp.  2?-;^>    "         P-Ttictil.nr  problom.  <po  The  UevUit  Of  The  Scwh  for  .T.ntin. 
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criterion  for  assigning  children  to  the  schools  affected.  It  is,  literally,  a  racist 
decision. 

It  is  significant  that  the  Burger  Court  has  moved  so  far  to  the  I^ft  that 
oven  the  un-('oiistitutional  laws  and  decisions  of  the  recent  past  have  now  be- 
come arrows  in  the  quiver  of  those  attempting  to  defend  what  remains  of  our 
C»aistitnti(mui  system.  The  be.-t  argument  against  the  Court's  bu.sing  pnmoimce- 
nient  remains  the  Con.stitutiou  it^^elf.  which  nowhere  authorises  any  branch  of 
the  federal  government  to  compel  racial  balance. 

So  if  you  WMiit  to  obey  the  law  of  the  land,  what  do  you  d»»?  C(mgro.<;s  ims 
pasi$ed  law.s  which  ban  busing,  but  the  Burger  Court  has  i.ssued  an  edit  com- 
pelling I  using.  Following  the  Swann  decisi<m.  White  IIou.se  pre.ss  secretary 
Ronald  Ziegler  issued  a  brief  statement  implying  that  the  decision  would  be 
considered  "the  law  of  the  land"  by  the  Administration.  But  the  myth  that 
Supreme  Court  decisions  are  the  "law  of  the  land,"  and  the  wide  acceptance  of 
that  myth  by  the  public,  is  but  one  more  example*  of  how  far  the  American  peo- 
ple have  been  led  from  the  paths  of  sound  Constitutional  thinking. 

If  decisions  of  the  Supreme  Court  are  indeed  the  law  of  the  land,  where 
is  the  legal  authorization  for  the  Court's  legi.slative  activity?  The  first  section 
of  the  first  Article  of  the  Constitution  states:  "All  legislaitve  powers  herein 
granted  shall  be  vested  in  a  Congress  of  the  United  States  whidi  .•-hall  consist  of 
a  Senate  and  House  of  Representative^*."  Further  alonir,  the  Suprennu  v  Clauso 
(Article  VI,  Section  2)  a.sserts :  "This  Constitution,  and  the  laws  of  the  T  iiited 
States  which  shall  he  made  in  pursuance  thereof;  and  all  treaties  made,  or 
which  shjill  be  made,  under  the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land  " 

Trinities.  Laws  of  CongiT.ss.  The  Constitution  itself,  All  are  mentioned  as 
being  factors  which  combine  as  the  supreme  law  of  the  land.  But  nothing  is 
said  about  Supreme  Court  edicts. 

Actually,  a  Supreme  Court  decision— like  decisions  of  other  courts— relates 
<?olely  to  the  litigant.^  involved  in  the  spe<-ific  ca^e  befon'  tlie  Court  In  hi^  ex- 
cellent book,  Your  American  Yardstick,  the  noted  Constitutional  authority  Hamil- 
ton A.  liong  explains : 

f<uprcme  Court  (iccisions  do  not  constitute  the  "suprcn^  Law  of  the  Land.''  Its 
drcision  in  a  case  is  limited  hy  the  facts  involved  and  constitutes  on:y  ''the  law 
of  the  case,*'  binding  merely  the  parties  to  the  case.  This  is  true  as  to  all  caftes 
and  all  courts,  including  the  Supreme  Court.  Even  in  a  case  involving  cons idr ra- 
tion of  the  ConMitution,  therefore,  the  Supreme  CourVs  decisions-involving  a 
mixture  of  legal  rules  and  principles  as  applied  to  the  facts  involved — cannot  and 
docx  not  constitute  a  part  of  the  ^'supreme  Law  of  the  Land'*;  which  the  Con- 
stitution (Article  VI)  defines  as  imluding  onlg  this  fundamental  law  itself,  as 
well  as  Federal  Laws,  meaning  Acts  of  Congress,  and  treaties  {which  conform 
to  the  Constitution), 

As  President  Abraham  Lincoln  noted  in  his  First  Inaugural  Addre.<s: 

.  .  .  //  the  policy  of  the  government ,  upon  vital  questions,  affecting  the  whole 
people,  is  to  he  irrcvocahly  fixed  by  decisions  of  the  Suprctne  Court,  the  instant 
they  are  made,  in  ordinary  litigation  between  parties,  in  personal  actions,  the 
people  will  have  ceased  to  be  their  own  rulers,  having,  to  that  extent,  practically 
resigned  their  government  into  the  hands  of  the  eminent  tribunal 

Few  things  concerned  framers  of  the  Constitution  more  than  the  po.ssibilitv 
that  the  federal  judiciary  would  usurp  powers  delegated  to  the  other  branches. 
In  Essay  Seventy -eight  of  The  Federalist  Papers,  for  instance,  Alexander  Hamil- 
ton wrote  that  courts  of  justice  could  not  endanger  the  general  liberty  of  the 
peoi)le  "so  long  as  the  judiciary  remains  truly  distinct  'rom  both  the  legi.slattire 
and  the  Executive."  but  agreed  with  Montesquieu  that  "there  is  no  liberty  If  the 
power  of  judging  be  not  .separated  from  the  legi.slative  and  executive  powers." 

Con.sider  then  what  has  happened.  It  is  not  possible  to  list  all  of  the  essential 
details  of  Swann  v.  Charlotte-Mecklenburg  Hoard  of  Education,  hwt  hen;  is  a 
brief  chronological  review  which  includes  some  of  the  highlights : 

Prior  to  the  Supreme  Court's  3954  Brown  decision,  the  School  Board  of  Char- 
lotte and  Mecklenburg  Counties  in  North  Carolina  operated  a  dual  {i.e.,  racially 
segregated)  public  school  system,  as  authorized  by  then-existing  interpretations 
of  the  Fourteenth  Amendment's  equal  protection  clause.  After  the  Uroxcn  deci- 
sion, however,  the  School  Board  established  a  unitary  public  school  svstem  pro- 
viding for  admissions  on  a  non-racial  basis,  James  Swann  first  brought  suit 
against  the  School  Board  in  1065,  claiming  the  Board  had  still  not  gone  far 
enough  in  achieving  integration.  But  the  U.S.  District  Court  for  the  Western  Dis- 
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trict  of  North  Carolina  ruled  that  the  School  Bc^ard  hud  comijliwi  uith  the  re- 
quirements of  the  equal  protection  clause  (as  bH  forth  in  the  Broivn  decision) 
and  rejected  Swann's  motion.  ' 

In  19G8,  however,  a  federal  court  decision  in  another  case  oiieiunl  a  door  enabling 
Swann  to  take  further  action  ajraiiist  the  ??chool  Board.  Another  motion  was  filed, 
and  the  time  the  District  Court  reversed  itj>  previous  stflnd,  claiming  tliat  "the 
rules  of  the  game"  had  been  changed.  On  February  o,  1970,  the  Court  approved 
a  desegregation  plan  which  contained  hu>inK  provisions  proiK)scd  bv  a  siK'cial  c-on- 
.suitant  chosen  by  the  Court  three  monUis  earlier.^'  The  School  I^oa'nl  was  iniwill- 
mg  to  accept  this  plan,  and  foJlowim;  anofiier  period  of  legal  nKineuverin"  and 
wrangling,  the  case  eventually  reachea  li  e  U.S.  District  Court  of  Api)eals  where 
Judge  James  B.  McMillan,  one  of  Undoi:  Johnson  s  last-niinnte  judicial  ai>. 
I>ointees  in  1068,  upheld  a  lower  court  deci.sion  favoring  Swann.  From  there  the 
case  ascended  to  the  Supreme  Court,  wh(»se  niiif^  uieml)en<.  led  !»v  Chief  Justice 
narren  Earl  Burger,  unanimou.^ly  upheld  all  irart«  of  Judge  McMillan^s  ruline 
in  favor  of  the  radical  busing  order.* 

The  imi)act  of  this  particular  decision  will  be  felt  ^ost  heavilv  in  the  South 
siui-e  It  IS  hmitwl  t>  those  uresis  of  the  country  which  in  times  past  practiced  dc 
;j/rc  .segregation.  The  rea.soning  u«ed  to  justify  partiality  of  this  sort  is  basically 
this  that  de  jure  segregation  -  which  existed  prior  to  the  Broicn  deci.sion  had  such 
a  signiflcant  posthumous  influence  on  later  patternjs  of  de  facto  segregaUon  as  to 
merit  court  action  against  such  "tainted"  dc  fanio  segregation.  Thus,  for  the  ores- 
ent,  it  IS  only  Southern  children  of  all  race.«  who,  in  the  words  of  Senator  Sam  J 
I'.mn  (D-North  Can>lina),  have  been  reuiiced  **to  tlie  .status  of  belples<^  iwwils'' 
by  the  Supreme  Court.  But  the  North  will  undoubtedly  get  its  share  of  businir  at 
some  later,  and  more  imlitically  expedient  date.  at 

A  question  in  the  minds  of  many  during  the  development  of  the  businjr  con- 
troversy h;,s  !,een:  "Where  dot^  Prosident  Nixon  ri^lly  stand  on  this  itue"' 
l^T^f  '^T^  roa.^on  to  »h>  conf'i.ed.  While  a  randidaJe  for  the  Presidency  in 
i.M,\  Mr.  NiX(>n  made  it  mie^iuivo^-ally  clear  that  he  oppo.sed  busing  "l  ani 

'iJS^Q^.Vr''"'^'  <^^^^^^''^  tl»e  C.B.S.  Face  Thv  Xation  profjniiu  (»f  October 
falci  ^minst  busing,"  he  reiterated  on  N.B.C.'s  Meet  The  Prv^s  a  week 

Which  was  fine,  except  that  Prcstdntt  Nixon,  on  Fehruary  3.  30(50.  apiK)inNd 
J:,n,(K;  E.  Allen  Jr..  one  of  the  nation's  best-known  and  sironirest  advcl<i,  es  f 
buying,  as  both  Connuissioner  of  Education  and  Assistant  Secretary  for  Fdm-i- 
it"-    nu'n  u^^^^^  to  tHe  Supreme  Court-as  '^strict  constmction- 

I«LT7  ;  1  -^ust^-e  wlio  would  write  the  Court's  Imsing  decision  of  April 
tNmitie     and  ,n  Ass<K-iate  Justice  who  would  concur  ^vith  that  decision  • 

^•t  during  nis  April  29,  1971,  news  conference,  the  President  once  aL-iin 
chmned.  I  do  not  believe  that  busing  to  achieve  racial  balance  is  in  the  interests 
of  better  educa  ion."  As  has  happened  on  so  many  other  occasions  (luring  tl  e  im^^ 
action    ''"'''^"'^^  ^^"servatives  get  the  rhetoric  while  "Liberals''  get  the 

Tlier.  are  three  final  point^i  which  should  be  noted  and  kept  in  mind  regarding 

th  ^"''r  ^m'V?  *^"f^"^  represents  another  majorTample 

of  tho  un.Coa^titutional  usunxition  of  power  by  the  Supreme  Court.  Second  it 
im  n  ases  the  power  of  tl,e  federal  government  to  regulate  and  control  the  acMvit\ 
of  r  ndren  contrary  the  desires  of  parents.  And  third,  it  seems  certoin  to 
e.sca1ate  racial  ten.sions  and  animosities  in  those  areas  of  the  country  in  which  it 
!^nnl'^'J'':^;i  ^"  ''i^'^'"  '"'''^t  "^'^  i\ocii,Um  represents  another  revolutionary  mile- 
nnntr.("f  ^^T""  i^f       ^^^^'^  individua?  responsibility  and  more  goveram  m  t 

control,  by  degrees,  until  the  free  America  that  we  love  is  destroyed. 

been  involved  In  the  cn^o  ns  n  unrtU-an  wUnr-s^K  for  tlir  plnintlffs  *  ^  ^  "^'^^^^^^ 
r^/.  ii/^'L'^l^^  /k'"'*^**'!  ^^^^  'Inv.  the  Conrt  (\)  strnck  rlmvn  v.^-n. 

Mr.n^,&,  c&^i,'..  -o^ri;',  x^i^?^V  Iwi?  ' 

b;nn"ii'{;r.h?m/«?,i;':,?;;i,„';r%;  '/arro''',Tn''fnV'.";''?"r';^''-^ 
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Jefferson  Standard  Broadcasting  Co.. 

Charlotte,  -Y.O.,  February  S,  1072. 

ll<»n  Kmantki.  rEM.ER. 

li  a  If  hunt  IlftUic  Office  BulUling. 

Wuah'inrftun,  D.C. 

I)EAB  TtEPRKSKXTATivE  Celler  :  Tlic  eiiclo.scd  editorial  was  broadcast  four  tiine« 
«»:Kh  by  WHT.  Wr.T~FM,  and  tbree  times  by  WBTV  on  the  eveninjr  of  Febrnary  7 
and  tli(*  nioniinu:  of  tho  yth.  In  the  interest  of  fsiimess  and  in  an  effort  to  present 
.IS  bnl.iih'ed  :i  pictnie  as  possible  to  oui  audience,  it  is  our  policy  to  invite  response 
tr.'ia  a  siKdcesnian  representing  an  opposinj;  viewpoint.  We  are  extendinjj  this 
orf(»r  to  you  in  connection  witli  the  enclosed  editorial. 

Von  nniy  respond  by  videotapinjr  your  statement  in  our  studios,  by  sending  ns  a 
n»corded  resixnise.  or  by  a  written  statement  to  be  read  by  one  of  onr  staff  an- 
nounciM-s.  W(»  ask  that  your  re.siwnse  be  limited  to  300  words  and  that  a  copy  of 
your  pri>jM>Ned  remarks  he  forwarded  (for  review  l)y  our  Editorial  Board j  in 
ndv.uue  itr  rercn-ding.  Ii*  yonr  resiM)nse  is  to  be  read  by  our  annonncvr.  it  would 
be  helpful  to  have  a  glossy  head-and-shoulder  portrait  of  yourself,  preferably  in 
color. 

If  at  all  pos^ii)ic,  we  would  like  to  hear  from  you  within  the  next  week,  but  we 
'Ut  wunt  to  hear  from  you.  Your  comments  will  enable  oui'  viewers  and  listeners 
to  form  their  own  opinions  and  draw  their  own  conclusicms  from  havinp:  heard 
both  sides  of  the  issue. 

Thank  you  for  your  Consideration.  Representative  Celler.  and  we  look  forward 
to  sharing  your  thoughts  with  onr  radio  and  television  audiences. 
Cordially. 

Larry  M.  Harding. 

Enclosure  :<  '  The  Constitution  And  Busing." 

IKditorinlJ 

The  Constitution  axd  Busing 

**\:)  public  school  student  shall,  because  of  his  race,  creed  or  color,  be  assigned 
to  or  required  to  attend  a  particular  .school.'* 

This  is  the  context  of  a  proposed  Constitutional  Amendment  by  U.S.  C/Ongress- 
nian  Norm:>n  Lent  of  New  York.  .Significantly,  it  has  been  signed  by  139  other 
Congressmen,  representing  33  different  states  and  every  region  of  the  country. 
II  hiis  been  bottled  up  since  last  summer  in  the  House  Judiciary  Conmiittce,  and 
this  station  believes  it  should  be  pried  loose  for  action — and  now.. 

The  central  part  of  the  issue,  of  course,  is  busing,  which  76%  of  Americans 
oppose,  according  to  a  Gallup  Poll.  I*>pially  as  significant,  only  45%  of  hjarks 
according  to  the  same  survey,  favor  busing  to  achieve  a  racial  balance. 

Vet,  one  cotirt  after  another  imposes  orders  that  can  he  met  only  by  extensive 
and  widespread  busing.  In  their  orders,  the  courts  override  not  only  Congressional 
legislation  clearly  intended  to  keep  children  from  being  assigned  to  schools 
.solely  on  the  basis  of  the  color  of  their  skin,  but  also  the  wishes  of  a  majority 
(»f  American.s — both  white  ami  black. 

^ome  will  question  the  advisability  of  a  Constitutional  Amendment  to  settle 
the  "forced  busing"  issue,  and  such  reservations  are  understandable  and  perhaps 
debatable.  What  is  not  debatable,  though,  is  the  right  of  the  people  and  the 
Congress  to  u.se  lawful  means  to  correct  what  the  great  majority  feels  are 
judicial  exces.se.s. 

The  Constitution  provides  the  means  by  which  you,  through  yonr  elected 
representative.^,  can  redress  what  you  feel  are  wrongs.  Regardless  of  how  you 
feel,  however,  we  hope  you'll  let  your  Senators  and  Congressman  know  what 
you  think. 

Invitation  to  respond  has  been  .sent  to  Representative  Emanuel  Celler. 

Resoluiion  nv  the  Board  op  Oovernors  op  the  Pontiac  Urban  Coalition  on 
Hkiialf  ov  the  Transportation  oi-  Students  for  the  Achievement  of  QfALiTY 
Education— February  10. 1072 

Wiicreas.  the  Pontiac  Turban  Coalition  was  createil  as  a  broad  based  coalition 
of  leading  Pontiac  area  citizens  to  address  the  prol)lems  of  urban  life,  particularly 
as  they  affect  the  residents  of  the  City  of  Pontiac,  and 

Whereas,  etpiity  of  (piality  education  for  all  area  residents  is  the  keystone 
for  the  development  of  a  healthy  and  progressive  community,  and 
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Whercns.  intejrrated  quality  etlucation  in  the  Pontiac  school  district  par- 
ticularly at  a7i  early  age,  is  a  proved  means  of  dissolving  social  barriers  and 
misunderstandings  as  well  as  creating  a  common  sense  of  understanding  and 
dignity  beneficial  to  successful  participation  in  a  pluralistic  society,  and 

Whereas,  integrated  quality  education  has  been  demonstrated  to  be  edu- 
cationally advantageous  to  minority  children  and  to  be  of  no  educational  detri- 
ment to  the  majority  population,  and 

Whereas,  the  goal  of  integrated  quality  education  should  not  be  thwarted  by 
the  unpredictable  time  necessary  for  open  housing  and  equal  employment  op- 
lK>rt unities  to  support  the  neighborhood  school  concept,  and 

Whereas,  tlie  transportation  of  children  to  attain  the  above  objectives  of 
better  educational  results  both  academically  as  well  as  socially  has  raised  new 
hopes  and  provided  a  better  school  climate  for  long-term  growth  and  development, 
in  spite  of  strong  initial  ooposition,  and 

Whereas,  local  school  administrators,  teachers,  parents,  and  students  have 
recently  voiced  publically  their  belief  that  significant  progress  has  been  achieved 
since  the  opening  of  school,  and  that  the  normalcy  of  school  activity,  lessening 
of  fears,  and  the  increased  support  by  parents  are  signs  which  Indicate  that 
the  Pontiac  community  is  stabilizing  and  preparing  for  renewed  growth :  There- 
fore be  it 

Resolved,  That  the  Board  of  Governors  of  the  Pontiac  Urban  Coalition,  recogniz- 
ing that  the  transportation  of  students  is  an  added  financial  burden  and  a 
personal  inconvenience,  nevertheless  supports  the  approach  in  appropriate  cir- 
cumstances as  a  successful  and  necessary  means  of  attaining  the  paramount 
goal  of  integrated  quality  education ;  and  be  it  further 

Resolved,  That  the  Pontiac  Urban  Coalition  is  adamantly  opposed  to  any  Fed- 
eral statute,  any  amendment  to  the  United  States  Constitution,  or  any  effort 
by  the  rx»gislature  of  the  State  of  Michigan  which  would  in  any  way  deny  a 
school  district  the  right  to  transport  students  to  attain  racial  balance  in'  its 
learning  institutions  for  the  pun>ose  of  quality  education ;  and  be  it  further 

Resolved,  That  the  members  of  this  Board  wish  to  formally  state  their  support 
for  the  positive  strides  taken  by  the  citizens  of  Pontiac  to  correct  serious  edu- 
rational  inequities  in  our  community  and  we  are  opi>osed  to  any  legislation  that 
will  endanger  the  progress  which  has  been  made. 


Xatioxal  CouNcn.oF  THE  Churches  of  Christ  in  the  U.S.A., 

Washington,  D.C„  February  1972, 

Hon.  Emanuel  Cei.ler, 
Chairman,  House  Judiciary  Committee, 
V.S.  House  of  Representatives, 
Washington,  D,C, 

Dear  Mr.  Chairman  ;  The  National  Council  of  Churches  would  appreciate  an 
opportunity  to  testify  in  opposition  lo  proposed  antibusing  Constitutional  amend- 
ments some  time  during  the  course  of  your  hearings  on  that  subject. 

I  am  enclosing  a  copy  of  a  resolution  on  the  subject  adopted  February  13  by 
the  General  Board  of  the  Council. 

With  l)e8t  wishes,  I  am 
Cordially  yours, 

„  James  A.  Hamilton. 

Enclosure. 

Resolution  on  Equal  Educational  Opportunity  Adopted  dy  the  General 
Board  of  the  National  Council  of  Churches — February  IS,  1972 

Whoroas  the  U.S.  Supreme  Court  in  its  hi.storic  1954  decision  found  "separate 
but  equal"  school  syste^ns  "inherently  unequal*'  because  they  work  psychologionl 
harm  to  both  white  ami  non-white  children  and  impose  unequal  educational  dis- 
advantages upon  non-white  children  thus  denying  to  the  latter  equal  protection 
of  tlie  laws  as  guaranteed  by  the  14th  Amendment  and 

Whereas  progress  toward  achieving  equal  educational  opportunity  for  ail 
children  has  been  accomplished  only  through  court  orders,  lengthy  legislative 
battles,  evecutive  agency  enforcement  proceedings,  and  school  board  actions,  and 

Whereas  even  this  progress  has  not  been  sufficient  to  stem  the  tide  of  increas- 
racial  iinbniaiu-e  and  isoljitinn  in  thv  iniJpiic  scljnols.  so  tlwit  now,,  eiglitivn 
80-449—72  11 
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years  later,  there  is  more  racial  imbalance  and  isolation  in  the  schools  across 
the  nation  as  a  whole  than  there  was  at  the  time  of  the  high  court's  decision,  and 

Whereas  the  NCC  has  long  ago  called  for  schools  to  be  "open  to  all  without 
distinctions  as  to  race,  creed,  national  origin  or  economic  status"  and 

Whereas  fie  goal  of  equal  educational  opportunity  through  full  integration 
is  a  goal  the  attainment  of  which  is  an  inseparable  component  of  any  legitimate 
definition  of  "quality  education"  and 

Whereas  the  goal  of  equal  educational  opportunity  in  our  nation  is  gravely 
threatened  by  proposed  anti-civil  rights  legislation  now  pending  before  the  U.S. 
Congress :  Now,  therefore,  be  it 

Resolved,  That  the  General  Board  of  the  National  Council  of  Churches 

1.  Reaffirm  its  commitment  to  equal  educational  opportunity  for  all  children. 

2.  Heaffirm  its  commitmenc  to  racial  integration  of  our  public  schools. 

3.  Hecognizes  that  the  busing  of  school  children  has  in  the  past  been  widely 
used  as  a  technique  to  achieve  racial  segregation  in  the  schools. 

4.  Hecognizes  that  in  the  absence  of  integrated  housing,  among  the  many 
effective  metliods  which  have  been,  can,  and  should  be  used  to  achieve  hiirher 
degrees  of  equal  educational  opportunity  and  racial  integration  is  the  deliberate 
and  selective  busing  of  school  children  of  all  racial  groups. 

5.  Recognizes  that  the  absence  of  integrated  education  not  only  deprives  all 
children  of  a  rich  and  rewarding  educational  experience  but  works  psychological 
damage  upon  white  children  as  well  as  upon  non-white  children,  and  therefore 
precludes  quality  education  in  any  event. 

6.  Calls  upon  the  President  of  the  United  States,  the  Congress,  state  legis- 
latures, and  all  school  districts  to  assume  leadership  and  provide  adequate  funds 
in  a  determined  effort  to  achieve  equal  educational  opportunity  and  integrated 
education  for  every  child. 

7.  Urges  the  Congress  of  the  U.S.  to  oppose  all  anti-civil  rights  proposals,  in- 
eluding  proposed  constitutional  amendments  and  other  anti-lmsing  measures, 
which  can  serve  only  to  hamper  desegregation,  debase  the  quality  of  education 
at  the  human  level,  and  delay  the  attainment  of  equal  educational  opportunities 
for  all  children  in  this  country. 

POUCT  BASIS — THE  CnUBCHES  AND  SEGREGATION,  A  POUCT  STATEMENT  ADOPTED  BY 
THE  GENERAL  BOARD,  JUNE  11,  1962 

**.  .  .  segregation  as  practiced  in  the  United  States  probal)ly  has  more  effect 
on  the  attitudes  of  the  young  than  the  formal  teachings  of  the  schools  about 
democracy  or  of  the  churches  about  Christian  brotherhood." 

''Segregation  subjects  sections  of  our  population  to  constant  humiliation 
and  forces  upon  them  moral  and  psychological  handicaps  In  every  relation  of 
life.  Still  more  devastating  is  the  moral  and  spiritual  effect  upon  the  majority." 

"The  theory  of  'separate  but  equal'  services  does  not  work  out  in  practice; 
segregation  is  always  discriminatory." 

THE  CHURCHES  AND  SEGREGATION,  A  POLICY  STATEMENT  ADOPTED  BT  THE  GENERAL 
ASSEMBLY,  DECEMBER  6,  1067 

"The  General  Assembly  of  the  National  Council  of  Churches  reaffirms  at  this 
time  its  renunciation  of  the  pattern  of  racial  segregation,  both  in  the  churches 
and  in  society,  as  a  violation  of  the  gospel  of  love  and  human  brotherhood." 

THE  CHURCHES  AND  THE  PUBLIC  SCHOOLS,  A  POLICY  STATEMENT  ADOPTED  BY  THE 
GENERAL  BOARD,  JUNE  7,  1963 

"As  Christians  we  believe  that  every  individual  has  a  right  to  an  education 
aimed  at  the  full  development  of  his  capacities  as  a  human  being  created  by 
God,  his  character  as  well  as  his  intellect.  We  are  impelled  by  the  love  of  neigh- 
bor  to  seek  maximum  educational  opportunities  for  each  individual  in  order  that 
he  may  prepare  himself  for  responsible  participation  in  the  common  life." 
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Richardson  Independetvt  School  District, 

Richardson,  Tex,,  February  IJk.  1912, 

Hon.  Emanuel  Celler, 
Chairman^  House  Judiciary  Committee^ 
V,S,  House  of  Representatives, 
MVacliington,  D,C, 

Dear  Congressman  Celler  :<  1  appreciate  your  invitation  to  present  mv  state- 
ment for  the  record  in  tlie  fortlicoiuing  public  liearinfrs  on  the  pn>posed  "amend- 
ments to  the  Constitution  respecting  the  tmnspovtatiou  and  assignment  of  public 
school  studentiJ. 

The  following  statement  is  presented  on  behalf  (if  the  120.000  residents  and 
31,000  students  of  the  38  sq.  miles  Kicliardson  Indeiwnent  Sch(M)l  District,  Rich- 
ardson, Texas  75080. 

This  school  system  is'unique  in  that  it  receives  no  Fedenil  funds,  but  through 
the  Stiite  and  local  funding  provides  one  of  the  linest  educations  in  the  State  of 
Texas  for  ^OWltui.il.  It  is  an  innovative,  progressive  system  u'hich  provides  the 
i.iaximum  supiK>rt  to  each  student  in  all  aspects  of  fundamentals  and  enrichment 
I>rograms.  Our  students  are  widely  sought  after  by  Univei-sities  and  Colleges  for 
both  athletic  achievement  and  academic  excellence.  We  are  currently  accepted 
as  a  Constitutional  school  having  integrated  our  Z%  black  students  at  all  second- 
ary levels.  AVe  still  retain  one  black  elementary  neighborhood  school  which  is 
centnilly  located  within  an  all-black  eonmi unity  within  our  school  district.  Ap- 
proximately one-half  of  our  district  is  within  the  north  Dallas  city  limits. 

Our  Hamilton  Park  connunnity  was  a  model  Negro  community  excelling  in 
all  asixjcts  of  student  participation  and  achievement  with  a  separate  and  equal 
school  system  under  the  original  statutes  of  the  State  of  Texas.  Our  black  stu- 
dents graduated  and  attended  Colleges  and  Universities  in  the  80-92%  participa- 
ti(m  category,  a  similar  ratio  to  our  white  schools  All  necessary  and  excessive 
support  was  given  to  this  area  to  assure  that  our  utudents  were  second  to  none 
in  their  preparation  for  adult  achievements.  We  now  have  a  fully  integrated 
system,  but  our  Negro  community  has  suffered  a  serious  loss  to  their  civic  pride 
and  the  individual  students  probably  have  been  denied  a  full  sense  of  true  accom- 
plishment. The  community  was  initiatcnl  as  a  social  experiment  to  show  that  such 
a  community  steeped  in  civic  and  religious  unity  with  a  supporting  excellent 
school  system  could  take  advantage  of  all  of  the  opiwrtunities  of  our  American 
way  of  life.  It  Was  highly  successful. 

Tlie  above  prologue  is  an  attempt  to  place  each  of  you  in  the  setting  of  a  mod- 
ern day  educational  system  conmiitted  to  the  ideal  that  the  purpose  of  tnlucation 
is  to  educate,  and  that  committed  UxtaI  boards  representing  the  people  of  a  com- 
munity can  work  together  with  a  highly  trained  and  skilled  school  administra- 
tion and  teaching  staff  to  do  the  job  right.  Individual  needs  and  programs  are 
tailoretl  to  mi.*c  the  sin^cific  objectives  of  the  whole  system  spending  more  or  less, 
as  required,  to  meet  the  specific  objectives  of  education.  No  panacea  from  above, 
wliether  it  be  money  or  bureaucratic  edict  as  to  methods,  approaches,  or  material, 
can  accomplish  the  ^ame  end. 

The  United  States  of  America  has  had  the  most  efficient  and  effective  free 
public  school  system  in  the  entire  world.  I  firmly  believe  that  this  has  transpired 
because  education  has  been  the  resiwnsibility  of  the  individual  states  and  that 
opportunity  and  freed'^m  coupled  with  local  control  and  free  enteri)rise  were  in 
effect.  At  prc'sent,  in  the  name  of  social  equity,  our  school  systems  are  being 
reduced  to  shambles  without  accomplishing  the  stated  goals  for  which  this 
chaos  has  been  created. 

Gentlemen,  the  name  of  the  game  is  education.  Equal  opjwrtunity  for  each 
student  arises  through  thoughtful  and  careful  consideration  of  all  learning  prob- 
lems and  they  are  not  limited  to  minority  races,  the  poor,  or  the  handicapped. 
Learning  problems  are  student  problems,  and  they  know  no  social,  racial,  genetic, 
or  affluence  heritage.  The  further  the  governing  body  from  the  student's  daily 
problems  and  achievements,  the  less  likely  is  that  body  to  either  tmderstand  of 
solve  those  problems  let  alone  set  a  blueprint  tlu.t  is  likely  to  be  successful.  The 
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gest  government  is  that  closest  to  (he  i>eople ;  and  that,  which,  hy  design,  is  con- 
trolled by  the  desires  and  goals  of  a  loejil  immunity  hoard  can  best  adniinii«(er 
the  education  of  our  youth  within  the  broad  guidehnes  provided  by  each  State 
Ko:ird  of  Education. 

The  areas  of  default  in  producing  quality  education  are  more  related  to  apathy 
than  social  injustice.  Granted,  such  inequities  have,  and  do  exist,  and  they  need 
to  be  oorrccted.  National  symptomatic  solutions  will  not  cure  the  causes  of  snch 
inequities.  Artifacts  of  busing,  consolidation,  destruction  of  the  neighborhood 
concept  of  education  and  the  like  have  not,  and  probably  will  not,  be  successful 
if  the  goal  is  to  improve  the  quality  of  education.  If  the  object  is  to  get  complete 
social  and  racial  integration  ratios,  the  numbers  game  can  be  attained,  but  at  a 
sacrifice  neither  economically  nor  educationally  feasil>le  or  sound. 

Congressional  educational  legislation  has  been  rightfully  aimed  at  special  sup- 
port to  disadvantaged  children.  In  direct  contrast,  however,  judicial  decisions 
In  the  name  of  Constitutional  rights  and  legislative  interpretations  have  ordered 
solutions  which  negate  the  use  of  funds  so  appropriated.  Thus  Federal  funds  and 
Federal  justice  march  along  in  direct  antithesis,  solving  notliing  of  consequence, 
but  providing  a  climate  of  unrest,  dissatisfaction,  low  educational  motivation, 
and  anxiety  both  within  the  schools  and  the  population  that  supports  them.  This 
will  neither  lead  to  excellence  in  education  nor  equal  opportunity,  hut  it  will 
certainly  enhance  the  ehaos  delivered  to  local  Boards  of  Trustees  for  their  ad- 
ministration. 

We  are  systematically  destroying  one  of  our  greatest  in.stitutions,  the  public 
nchool  system,  in  an  attempt  to  rectify  a  prolilem  which  we  ascribe  solely 
to  social  inequities  rather  than  to  the  specific  causes  of  inadequate  educational 
jirocedures  and  opportunities,  which  outweigh  such  artificial  items  as  economic 
u^*i  racial  balance  for  no  other  puriwse  than  to  get  the  so-called  proper  ratios  or 
balances.  Education  is  not  a  bookkeeping  exercise,  but  one  in  proper  husbandry.. 
Too  often  today,  more  time  is  si)ent  in  acquiring  lucrative  Federal  funding  than 
in  seeking  solutions  to  specific  oducatiomil  problems.  Public  education  in  the 
United  States  can  provide  .solutions  at  rea.sonable  costs  for  all  the  problems 
which  are  educational.  It  can  help  with  the  social,  the  racial,  the  economically 
deprived,  and  any  other  class  of  problems  if  education  is  left  to  grow  and  mature 
imdcr  local  control  where  the  specific  problems  are  under.'^tood  and  solvable. 
However,  so  long  as  f^nds  are  granted  for  specific  puriwses,  as  additive  packages 
to  supplement  problem  areas,  and  so  long  as  Federal  Courts  prohibit  the  group- 
ing of  problem  children  h(»cau.se  of  the  fear  of  resegregation,  these  solution.^ 
becorat*  financially  impossible.  Wc  are  working  at  cross  purpo.ses  where  available 
funds  can  only  be  used  in  a  tutorial  sense,  and  even  the  United  States  cannot 
afford  this! 

We  have  arrived  at  a  situation  of  "over-kiir  where  all  reasonable  and  effec- 
tive measures  are  precluded  by  law  and  court  decisions.  We  must  return  to  a 
position  of  mutual  trust  where  local  school  boards  are  charged  with  education, 
.  Congressmen  are  charged  with  legislation,  and  the  Judiciary  must  limit  iti;  scope 
so  that  they  in  effect  do  not  continue  to  be  the  local  school  board  in  absentia. 
School  board  members  usually  serve  without  pay  and  devote  long  hours  to  the 
solution  of  educational  and  school  finance  and  construction  problems  so  that  the 
proper  learning  environment  can  he  achieved.  You  and  the  Judiciary  have  made 
the  decision-making  process  one  of  monumental  size  and  complexity  because  the 
educational  aspects  have  become  the  least  of  the  decision.  First  you  n?»ist  decide 
is  it  legal,  do  I  have  the  right  ratios  of  teachers  and  students  of  the  right  race 
and  social  understanding,  is  there  any  way  that  I  can  do  this  which  will  not 
bankrupt  the  system,  and  .still  meet  all  of  these  objectives?  The  only  real  con- 
sideration should  be  what  is  best  for  all  of  the  students,  what  are  their  indi- 
vidual need.s  and  how  can  we  best  accomplish  these  objectives  at  a  reasonable 
cost.  This  is  the  way  we  u.sed  to  do  it,  and  we  did  it  for  a  lot  less  money. 

In  all  pood  conscience  I  have  studied  the  situation  in  great  detail  trying  to 
equate  the  ingnnlients  of  excellent  education  and  cost  and  encompassing  the 
specific  needs  of  each  child.  We  are  continually  under  the  gun,  not  knowing 
which  axe  will  fall  next  as  we  try  to  plan  meaningful  programs  and  execute 
them.  Now  the  threat  of  more  Imsing,  consolidation,  new  taxation  procedures, 
changing  of  honnduries  in  relationship  to  .schools  planned  in  response  to  orderly 
growth  in  population  (we  add  2500  new  students  annually)  are  in  the  making. 
None  of  the.sc  has  a  stated  goal  of  improving  education,  per  sc.  We  seek  rehef 
from  onr  Congress  in  any  manner  that  they  can  to  alleviate  the  in  tolerate  situa- 
tion in  which  we  are  plHce<l. 
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'Tlie  only  relief  which  I  can  perceive  is  a  Constitutional  ameudnient  that  will 
roturn  the  control  of  education  to  the  States  and  to  the  local  control  of  the 
individual  community  scliool  boards.  A  means  must  be  found  whert-by  the  neigh- 
borhood schorl  system  can  be  preserved,  forced  busing  for  social  and  racial 
balance  eliminated  and  the  threat  of  consolidation  of  school  districts  removed* 
The  mechanism  for  providing  this  relief  resides  within  the  jurisdiction  of  our 
Congress,  and  I  urge  you  to  take  whatever  steps  are  necejisary.  On  behalf  of 
Vi^  students,  i>arents,  and  school  boards  of  America  I  implore  you  to  check  the 
de/.t ruction  of  our  public  schools. 

1  would  like  to  testify  before  your  subcommitee  in  the  hopes  that  I  can 
cojivey  the  seriousness  of  the  problems  that  have  been  created. 
Sincerely  yours, 

Stanley  B.  McCaleb, 
President,  Board  of  Trustees,  Richardson  Independent  School  District, 


Statement  by  the  AFI^-CIO  Exkcutivis  Councii.  on  School  Busing,  Bal 
Harbour,  Fla. — February  15,  1972 

The  AFI^CIO  has  consistently  supported  both  quality  education  ami  integrated 
odncation.  We  have  jnst  as  staunchly  sui)i>ortea  mass  investment  of  federal  funds 
to  improve  .substandard  schools.  We  have  fought  for  legislation  to  achieve  oyien 
Iionsing  as  the  most  eftwtive  way  to  achieve  integrated  education. 

The  AFI/-CIO  Execntive  Conncil  categorically  reiterates  these  positions  and 
adds : 

1.  We  wholeheartedly  snpport  hnsing  of  children  when  it  will  improve  the 
educational  opportunities  of  the  children. 

2.  We  deplore  the  actions  of  those  indiviauals  or  gronps  who  are  creating  a 
divisive  political  issue  out  of  America's  vital  need  for  qnality,  integrated  edu- 
cation. 

3  We  will  oppose  the  Constitutional  amendment  approach  because  it  will  do  a 
di.sservice  to  the  (jnality,  hitegrated  education  which  we  su|)port. 


February  18,  1972» 

Hon.  Emanuel  Celler, 

ChairtK  n.  Cowmittee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.C. 

Dkar  Conortcssman  Ckixer:  P.A.S.S.  (Preserve  Antrmomous  School  Systems) 
recently  received  your  answer  to  our  request  to  testify  before  the  Committee  on 
the  Jndiclar:  re::  "proposed  amendment.^  :o  the  Constitution  resi>ecting  assign- 
ment and  transportation  of  ;uiblic  school  students."  The  Judiciary  Committee 
asked  for  <mr  "statement  on  this  subject  for  inclusion  in  the  hearing  record."  We 
comply  with  the  request  herewith. 

P.A.S.S.  is  an  organization  rcpreseutiuj,' ov^r  three  hundred  (300)  contributing 
families.  P.A.S.S.  has  Ave  essential  goals: 

(1)  We  will  strive  to  uiaintain  the  neighborhood  school  concept. 

(2)  We  will  work  to  nmintain  independent  sclmol  districts. 

(3)  We  will  challenge  forced  busing  in  metropolitan  a  -eas. 

(4)  We  will  act  to  prevent  forced  consolidation  without  a  consenting  referen- 

dniii. 

(5)  ^v>  will  use  lejjal,  constitutional  means  to  acliieve  our  goals. 

The  right  to  pursue  these  goals  is  jnstifled  within  the  democratic  i^rocess  to 
maintain  freedom  from  federal  dominion.  Historically  and  practically,  public 
e<lucation  has  been  the  province  of  the  local  community.  The  favorable  residts 
of  this  educational  process  are  statistically  demonstrable  hy  assessment  of  the 
economic  and  cuKaral  growth  in  the  American  society. 

Political  subdivisions  (e.g.  school  districts),  structured  hy  elected  bodies  (e.g. 
stale  legislatures),  should  not  he  subjected  to  arbitrary  court  decrees.  The  novel 
federal  court  idea  to  consolidate  multi-c-<mnty  .school  svstems  or  independent 
school  districts  within  a  county  does  not  detil  with  the  issue  of  eliminating 
vestj^cs  of  segregation.  Rather  this  federal  court  action  toward  consolidation 
inflicts  itself  into  the  socio-economic  policies  of  a  broad  spectrum  of  the 
citizenry. 

There  is  no  constitutional  requirement  that  a  community  remain  demography 
icallr  stable.  There  is  no  constitutional  re;Uireraent  removing  the  citizen's  right 
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to  mobility.  Neither  consolidation  nor  busing  will  solve  the  dilemira  of  quality 
education. 

Public  schools  should  be  financed  by  and  educationally  structured  to  represent 
the  community  served.  Public  schools  should  reflect  the  interests  and  intellectual 
needs  of  the  community  served.  Parents,  students  and  teachers,  in  a  given  area, 
can  determine  the  educational  needs  of  the  community  better  than  state  or  fed- 
eral governments. 

Anonymity,  a  tragic  feature  of  today's  young  people,  can  be  overcome  to  a 
great  degree  if  students  are  allowed  to  remain  in  and  identify  with  their  families 
and  communities.  Individuality  can  better  express  itself  in  the  atmosphere  of 
the  smaller  neighborhood  than  when  students  are  transported  through  at  the 
metropolitan  area  without  regard  to  these  individual  needs  of  identLy.  This  di- 
versity *n  education,  reflected  under  local  control,  is  a  major  strength  of  Amerina. 

We  believe  tliat  a  constitutional  amendment  is  the  only  certain  way  to  insure 
the  rights  of  the  majority  in  the  vital  a^-^a  of  our  children's  education. 

Yours  truly,  ,1,,    ^  *  « 

(Mrs.)  Ann  Stormer. 


Dallas  County  Commissioners,  ABC  Committee  (Advisory 

Busing  Complaint), 
Dallas,  Tex.,  February  19, 1972, 

Hon.  Emanuel  Celleb, 
Chairman,  Committee  on  the  Judiciary, 
U,S,  House  of  Representatives, 
Washington,  D,C, 

Subject  I  Constitutional  Amendment. 

Deae  Congressional  Cellee  :  The  ABC  Committee  recently  requested  the  op- 
portunitv  to  testify  before  the  House  Committee  on  the  .Judiciary  re:  the  iiro- 
posed  Constitutional  amendments  respecting  the  transi>ortation  and  assignment 
of  public  school  students. 

Per  your  request,  our  statement  on  this  subject  follows : 

Our  committee  believes  that  forced  busing,  required  because  of  court-ordered 
pupil  assignment,  has  caused  serious  'disruption  in  quality  education  in  the  Dallas 
Independent  School  District.  Further,  forced  busing  has  caused  community 
eruptions  which  will  not  soon  heal.  Instead  of  blending  the  races  harmoniously, 
it  has  polarized  the  races.  The  deep-seated  problems  appear  to  have  the  culture 
clash  as  their  basis  rather  than  racial  bias.  Racial  dififex'ences  are  too  often  mis- 
named the  culprits  in  this  crisis  through  lack  of  understanding  of  the  real  issues. 

When  forced  busing  is  used  to  achieve  socio-economic  integration,  students  as- 
signed to  more  affluent  areas  complain  that  their  educational  position  d^sinte- 
crates  rather  than  Improves.  The  divergence  in  socio-economic  position  ad- 
vances their  feelings  of  inferiority  or  causes  hostilii,..  contrast,  students  as- 
signed to  schools  in  lower  socio-economic  areas  complain  that  bc'.iavlor  patterns 
such  as;  sexual  abuse,  theft,  obscenities  and  militant  tactics,  make  learning  im- 
possible because  of  the  climate  of  fear.  Whero  -cultural  background  is  similar, 
black  and  white  apparently  assin;);;.^  into  Uie  pu!,iic  school  system  with  little 
turmoil  involved. 

We  are  including  three  reports  of  the  ABC  CouUiiittee.  Number  1  explains  our 
purpose — why  we  were  appointed  and  how  we  function.  Numbers  *t  and  3  are 
re*iumes  of  our  caseload  over  the  past  four  months.  These  additional  reports  may 
aid  the  Judiciary  Committee  priin  Irsiffht  into  the  spocillc  problems  involved 
when  children  are  removed  from  tlieir  ;icighborhood  schools. 

Our  committee  hopes  that  compensatory  education  will  replace  forced  busing 
so  that  every  child  can  expect  quality  education  without  regard  tO  race.  We  hope 
that  Congress  will  allow  the  people  to  express  their  will  in  Ihe  area  of  student 
trnn<»portation  and  assignment  through  a  constitutional  amendment. 

Doris  M.  Holden,  Chairman, 


Dallas  County  Commissioners,  ABC  Committee, 

(Advisohv  Busing  Complaint). 

Dallas,  Tear.,  February  /,  1972, 
To  whom  it  may  concern  :  The  ABC  ( Advi    .7  Busing  Complaint)  Committee 
was  formed  by  the  Dallas  County  Commissloi»t.*«  in  October  1071,  to  fill  an  unmet 
community  need.  Recent  federal  court  orders,  requiring  massive  clmnges  in  the 
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educational  complex,  acted  as  the  catalyst  for  our  committoe.  The  County  Com- 
missioners were  deluged  with  parental  and  student  complaints  about  school 
problems.  They  had  neither  the  time  nor  the  staff  to  deal  with  this  barrage  of 
charges. 

The  charges  originated  in  areas  newly  involved  in  the  implementation  of  fed- 
eral court  orders  requiring  forced  busing,  unequal  desegregation  or  culture 
clashes.  We  work  with  parents  on  an  individual  basis  re :  the»r  children's  public 
school  experiences.  Some  of  these  problems  have  existed  always  in  public  educa- 
tion, but  to  a  lesser  degree.  When  there  were  fewer  problems  or  when  local  gov- 
erning agencies  had  more  latitude  to  make  decisions  or  when  imreuts  had  more 
confidence  in  their  opportunities  to  seek  redress,  they  were  dealt  with  by  existing 
local  structures.  Today,  many  parents  believe  they  nave  been  bypassed  by  the 
courts  and  their  elected  or  appointed  ofladals.  Therefore,  the  parents  with  whom 
we  counsel  are  more  comfortable  in  the  presence  of  the  ABC  Committee  than 
with  other  established  groups  to  whom  they  might  have  turned  before. 

For  example,  the  Dallas  Independent  School  District  School  Board  holds  meet- 
ings in  a  public  atmosphere  with  news  media  present.  Privacy  and  confidential 
reporting  are  restricted.  Also,  school  boards  appear  to  the  public  to  concern 
themselves  primarily  with  school  funding,  construction  and  administration  rather 
than  with  personal,  individual  problems. 

School  administrations  are  viewed  by  most  of  our  complainants  as  authorita- 
tive bodies  before  whom  they  cannot  appeal  nor  appear  as  equals. 

The  Tri-Ethnic  Committee  is  seen  as  a  group  more  responsive  to  minority 
rather  than  majority  views  because  of  the  unbalanced  composition  of  ten  (10) 
minority  to  five  (5)  majority  members.  Since  the  Tri-Ethnic  Committee  was 
ordered  into  existence  by  the  Federal  District  Court,  which  these  parents  see 
as  the  creator  of  their  dilemma,  it  is  difficult  to  fault  them  for  not  seeking 
redress  before  this  committee. 

Therefore,  the  ABC  Committee  was  appoin  ed  to  serve  in  this  vacuum. 
The  Commissioners  appointed  us  to  investigate  complaints  in  school  districts 
in  Dallas  County.  We  try  to  evaluate  the  importance  and  validity  of  the  charges. 
We  then  help  parents  seek  appropriate,  alternate  solutions  within  the  existing 
system. 

Our  concern  is  the  concern  of  parents  who  supply  the  two  major  requirements 
to  public  education— the  children  and  the  tax  dollars.  We  hope  it  is  helpful 
to  you  to  know  why  and  how  the  ABC  Committee  functions. 

Doris  Holden,  Chairman. 


November  24,  1971. 
Dallas  County  CoMMissioxr^Rs'  ABC  (Auvisort  Busing  Complaint) 

Committee 

The  ABC  Committee  submits  the  follcvving  report  on  our  activities  during 
the  months  of  October  and  November  1971. 

We  have  heard  a  total  of  thirteen  (1?)  complaints  which  were  resolved 
follows : 

A.  Eleven  (11)  complaints  from  Boude-Storey  Jtinior  High. 

1.  Seven  (7)  complaints  were  dealt  with  in  a  field  trip  to  Bonde-Storey  bv 
three  committee  members.  The  results  of  this  trip  were  .submitted  in  our  repr:* 
dated  November  1,  1971.  Copies  of  this  report  were  given  to  all  Cotmty  Coixi- 
niL^sioners.  School  Board  DISD  President  John  Platli  Green,  The  Boude- 
btorey  Principal  and  two  assistant  Principals,  ABC  Committee  members  and  to 
the  Complainants. 

2.  In  Complaint  #3  of  ',he  November  1  Bonde-Storey  report,  a  medical  transfer 
has  been  effected  with  the  assistance  of  the  ABC  Committee. 

3.  Complaint  #8,  received  after  the  Bonde-Storey  field  trip,  was  similar  in 
nature  to  the  seven  complaints  already  i -vestigated.  No  further  action  was 
taken  except  to  make  a  copy  of  the  November  1st  report  available  to  the 
complainant. 

4.  Complaint  #9  was  dealt  with  by  the  parents  of  the  sttidents  involved. 
A  medical  transfer  was  granted  by  the  DISD  due  to  physical  illness  requiring 
the  attendance  at  a  neighborhood  school. 

rj.  Complaints  #10  and  11  have  been  heard  by  the  ABC  Committee.  With  the 
approval  of  the  parents  and  suggestion.s  from  the  ABC  Committee,  the  i)arents 
will  seek  redress  from  the  DISD.  If  this  fails,  the  ABC  Committee  will  be 
available  for  further  af^tion  as  required.  Case  #10  involves  a  transfer  for 
medical  reasons.  Case  #11  involves  a  change  in  instructors  due  to  an  irre* 
conoilable  personality  conflict. 
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B.  Complaint  #12— Zumwalt  Junior  High  School. 

1.  This  case  was  received  by  mail  and  did  not  involve  the  first-hand  observation 
of  the  ooiuplainant.  The  ABC  Committee  will  take  no  action  until  eyewitness 
observers  choose  to  come  forward  with  the  complaint. 

C.  Complaint  #13— Comstock  Janlor  High  School. 

1.  This  case  involved  an  assault  action  which  T.as  handled  by  the  Comstock 
School  Administration  and  the  Juvenile  Division  of  the  Dallas  Police  Department. 
No  further  action  is  required,  at  this  lime,  by  the  ABC  Committee. 

The  ABC  Committee  has  writ^tcn  all  Indei>endent  School  Districts  In  Dallas 
County  and  six  school  Districts  in  towns  surrounding  Dallas  County.  A  copy 
of  this  letter  is  attached.  We  are  requesting  the  school  census  for  1069-1970-1971. 
We  also  request  the  school  administration's  comments  concerning  Increases  or 
decreases  in  school  enrollment.  Our  purpose  is  to  confirm  or  deny  the  "white 
fiiglit"  theory  being  used  by  the  media  and  the  courts.  We  wish  to  recognize  and 
to  thank  the  Commissioners  for  their  strong  stand  in  opposition  to  county-wide 
school  consolidation. 

AVe  are  seeking  a  replacement  on  the  ABC  Committee  for  Mayor  Roy  Orr  who 
resigned.  We  will  submit  these  names  with  resumes  to  the  County  Conimlssioneri^, 
as  soon  as  possible,  for  a  final  selection  of  the  11th  Committee  member. 

We  find  blatant  inconsistency  in  the  enrollment  at  Boude-Storey  as  required 
by  the  court  orders.  According  to  Judge  AVilllam  M.  Taylor  Jr.  Orders  dated 
Au^'st  2,  1971,  Boude-Storey  was  to  have  the  following  enrollment : 


Anglos       _   (m 

Mexican-American  

Black  ___   C21 


Total  -  1,475 

According  to  the  DISD  Desegregation  Plan  "Confiuence  of  Cultures'*  booklet 
dated  July  23.  1971  and  effected  August  24.  1971,  Boude-Storey  was  to  have  the 
following  enrollment: 

Anglos    

Mexican-American   194 

Black     1, 245 


Total   -  _  1.6S9 

According  to  the  actual  school  enrollment  figures  supplied  by  the  Principal, 
Mr.  Kirkpatrlck.  on  October  29.  1071: 

Anglos   S8 

Mexican-American    _  ill 

Black   _  1,6.50 


Total)   1,849 


The  ABC  Committee  Is  convinced  that  further  study  of  this  problem  is  necessary 
if  Boude-Storey  Is  to  be  an  Institution  of  education  and  not  .simply  of  social 
experimentation.  We  will  ask  further  questions  of  the  DI8D  re:  this  untenable 
,<;ituation.  We  welcome  any  suggestions  the  Commissioners  might  wish  to  give 
to  the  ABC  Committee  re:-  this  matter. 

If  the  ABC  Is  to  be  more  than  an  interim  committee  to  serve  only  an  explosive 
and  temporary  need,  additional  direction  beyond  busing  and  integration  problems 
needs  to  be  given.  I  have  taken  the  liberty  of  preparing  a  rp|K>rt  (attached  )  to 
express  some  of  the  fields  In  education  in  which  the  ABC  Conmiittee  might 
delve  in  the  future-^ 

Re.spectfully  submitted, 

Doris  IIoi.dex. 
Chairman,  AliC  Conimittrc. 


DAf.LAS  County  Commissionkrs.  ABC  Committch 

(Advisory  Busing  Complaint). 
DaUm.  Texas,  February  J*  Vn2,, 

To:,  Dallas  County  Commissioners :< 

This  ABC  Committee  report  Is  Intended  to  give  an  accounting  of  our  ac- 
tivities during  December  and  January.  Our  last  report  to  you  was  dated  Novem- 
ber 24.  1071. 
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W(»  li.'ivo  received  twenty  (20)  complaints  for  inVe.stiK.Uioii.  Kach  eoinplainant 
is  required  to  su!>iuit  either  a  written  report  to  tlie  ABC  Comniittee  or  to  appear 
111  person  before  the  committee  during  our  regular  weekly  Monday  meetings. 
We  have  an  additional  ten  (10)  incomplete  reports  from  parents  who  did  not 
meet  either  of  tliese  requirements. 

Twelve  (12)  of  the  twenty  (20)  complaints  have  been  completed  by  investi- 
gation and  subsequent  action.  The  additional  eight  (8)  complaints  are  under 
investigation.  We  hope  to  find  solutions  to  the  problems. 

Our  major  concern  In  this  report  is  with  Boude-Storey  Junior  High  School. 
Fifteen  (15)  of  our  twenty  (20)  complaints  have  originated  in  this  school. 
Parents  are  concerned  for  the  safety  of  their  children. 

These  parents  believe  that  general  disorder  arid  chaos  reign  in  this  school. 
They  substantiate  the  charges  by  reporting  that  metal  combs  (i.e.  angel  food 
cake  cutters  for  Afro  hair  styles)  are  used  as  weapons;  lunch  money  and  books 
are  stolen  on  a  continuing  basis ;  physical  fights  break  out  regularly  iu  classrooms 
and  halls;  and  sexual  molestation  in  varying  degrees  Is  In  constant  practice. 
Additionally,  there  is  the  major  complaint  that  school  exits  are  kept  locked 
(luring  soliool  hours  though  state  fire  prevention  laws  prohibit  this  practice. 

It  is  believed  generally  that  more  crimes  are  committed  In  our  sociey  which 
go  unreported  than  those  that  are  reported  to  the  proi>er  agencies.  On  this 
b.'Kis,  we  wonder  if  the  im rents  who  come  to  us  from  Boude-Storey  represent- 
only  the  tip  of  the  iceberg.  We  have  made  an  ABC  Committee  field  trip  to 
Boude-Storey  when;  we  received  logical  answers  to  our  questions.  However,  the 
rei>orts  of  problems  in  this  area  continue  to  be  Itroiitrhf  before  our  comniittee. 

You  will  roniemi»er  that  our  November  24,  1971  report  carried  enrollment 
figures  for  Boude-Storey  reflecting  federal  district  court  orders,  DISD  adminis- 
tation  assignment  and  the  actual  enrollment  as  of  10-21>-71 : 


Black 

Anglo 

Mexicar 
Amertcaa 

Federal  district  court. ... . . . ... ...... 

OlSO  Admirifstratfon  .-..-...-^  ....-Vo.-..^^---/- . 

Actual  en  roHment   ........... .  .  . . . . 

Eyewitness  report  that  today's  enrollment  is  (estimated)...:....  ..'..^ 

621 
1.245 
1.650 

.::  1.650 

654 
250 
S8 
8 

190 
194 
111 

25 

Tlie  ABC  Committee  has  several  white  and  Mexican-American  children  among 
it.s  case  loud  who  are  boycotting  this  school  or  who  have  dropped  out  for  the  rea- 
sons mentioned  before — fear  for  personal  safety.  These  parents  are  seeking 
transfer  for  their  children. 

The  ABO  Committee  agrees  with  these  parents  that  this  racial  mix  is  unten- 
alile.  We  further  believe  that  this  school,  because  of  the  high  incidence  of  dis- 
order, is  unsafe  for  the  minority  whites  and  Mexican-Americans.  It  appears  that 
the  administration,  including  the  teachers  and  guidance  counseling  staff,  have 
lieen  unable  or  unwilling  to  maintain  bufliicient  discipline  to  insure  physical 
safety,  much  less  to  insure  each  child  the  opportunity  to  learn  irt  this  disordered 
atnuisphero. 

The  ABO  Committee  recommends  that  the  Commissioners  Court  request  the 
Dallas  Independent  School  District  initiate  a  study  Into  the  alleged  Boude- 
Storey  problems.  We  further  recommend  that  the  parents  In  this  area  be  allowed 
to  cooperate,  advise  and  testify  in  hearings  to  seek  solutions  to  this  potential 
powder  keg — Boude-Storey  Junior  High  School. 

DoRzs  Hoi.DEN,  Chairman. 


February  2S,  1072. 

Attention  :  Mr.  Emannel  Celler,  Chairman. 

ilouHC  of  ItcpresentativeSf 
Committee  on  the  Judiciary^ 
WaHhlngtoHi  D.O. 

Dkar  Mh.  Ceixkr:  Pursuant  to  your  letter  of  January  31.  1072.  the  following  is 
submitted  to  yon  on  behalf  of  the  Roseville  Action  Group  as  a  statement  of  our 
pnriu;ses  and  objectives  for  insertion  in  the  record  of  your  hearings  on  proposed 
amendments  to  the  Constitniion  of  the  United  States  regarding  the  transportation 
find  assignment  of  pul»1ic  school  students. 
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We.  of  the  Roseville  Action  Group,  have  united  in  opposition  to  cross  district 
busing,  whether  it  be  to  promote  racial  integration  or  alleged  equal  opportunity 
of  education.  We  cannot  in  good  conscience  ::tand  by  and  allow  our  children  and 
the  children  of  our  community  to  be  used  as  pawns  by  the  Federal  Judiciary  in 
this  social  experiment  in  which  they  are  currently  engaged.  We  deeply  believe 
in  the  concept  of  the  neighborhood  school  and  that  our  children  would  be  Ir- 
reparably harmed  by  this  social  experiment. 

We  are  a  nonviolent  and  nonpolitieal  organization  dedicated  to  the  proposition 
of  retaining  local  control  of  our  neighborhood  schools.  We  intend  to  employ  all 
I)enceful  avenues  available  to  us  to  (demonstrate  our  support  of  tlie  concept  of  the 
neighborhood  school  and  to  oppose  the  questionable  action  of  the  Federal  Courts. 

It  is  our  belief  that  if  necessary,  a  Constitutional  amendment  i;hould  be 
enacted  guarantying  the  children  of  our  community  and  every  community 
throughout  the  country  the  right  to  attend  their  local  neighborhood  school. 

We  thank  you  for  allowing  our  position  to  be  submitted  to  you  and  hope  yon 
win  take  all  actions  necessary  to  prevent  our  children  from  suffering  this  grave 
injustice. 

Very  truly  yours, 

RosE\iLLE  Action  Group, 

ViCTOKiA  Meade, 

Executive  Recording  Secretary. 


Statement  From  Casey  Jenkins,  Nashville,  Tenn. 
(Submitted  on  behalf  of  the  Concerned  Parents  Association) 

Court  orderwl  busing  is  destroying  our  school  system  in  Nashville.  Tennessee. 
It  has  adversely  affected  the  lives  cf  almost  every  citizen  in  our  community  and 
i.s  urmecessarily  risking  the  lives  of  almost  50.000  students  daily. 

What  have  been  the  result^;? 

].  DESTRUCTION  OF  IHK  I-'AMILY  .SIRUCTUUK 

Because  of  geotrrapliic  distances  hivolved  and  fear  of  physical  harm  the  .school 
is  no  longer  the  social  and  interest  center  for  the  family.  Social  events  have  been 
completely  term in:i ted  in  the  public  schools  of  Nashville.  Athletic  events  have 
beeii  .seriously  hampered  and  ultimately  will  he  at  an  end.  Many  P.T.A.'s  have 
disbaml'^d  and  others  are  on  the  brink  of  collapse.  Mou*h  grouiis.  who  used  to 
provide  thousands  of  dollars  of  extra  e<iuipnient  for  schools,  no  longer  exist. 
Because  of  bus  schednies.  after  .school  activities  have  been  cut  out  by  thousands 
of  children.  Scout  troops  are  on  the  decrea.se.  Barents  no  longer  consult  with 
teachers  about  the  problems  of  Uieir  children.  The  children  and  parents  are 
growing  apart.  The  list  is  endle.ss. 

2.  STAOOEHED  BUS  SCHEDULES  CREATE  HARDSHll'S 

We  operate  on  staggered  school  hcmrs.  The  first  school  opens  at  6;30  A.M. 
which  nieans  some  children  are  standing  on  street  comers  at  5:15  <tr  V/* 
hours  before  daylight.  The  last  group  of  .school  children  he;:in  the  scliool  day  at 
30:30  A.M.  and  finish  at  5:00  P.M.  This  is  after  sundown.  Theso  are  elementary 
school  children  who  are  (1)  walking  home  after  dark  if  they  do  not  live  .:i 
oxe(»ss  of  miles  from  the  school  grouud.s,  and  (2)  riding  buses  half  way  across 
town  after  dark  and  being  let  out  ou  a  street  corner  no  further  than  IVj  miles 
from  (heir  Iiol'ics,  and  (3)  in  .some  in.stnnce.s,  waiting  in  vain  at  a  scho»»l.  far 
from  home.  In  the  darkness,  for  a  school  bus  which  never  arrives.  The  first  cold 
spell  in  Nashville  this  yertr  resulted  in  some  00  .school  buses  breaking  down.  Over 
I.kOOO  children  were  left  standing  at  bus  .stops  for  three  extra  hours.  For  the 
Working  mothers  are  the  sole  .support  of  their  families  and  whose  elenientao' 
school  child  starts  (he  selioel  day  at  10:30  A.^I  is  indeed  in  an  insoluble  plight 
of  nioinentous  proportions.  She  can  leave  her  y(mng  ehihl  (children)  alone,  un- 
attended for  hours  after  .she  leaves  for  work  in  the  morning.  Thi.s  is  not  only 
dangerous,  it  i.s,  of  course,  illegal;  or  she  can  quit  her  job  and  go  on  welfare. 
She  can  resign  as  a  taxpayer  and  join  the  ranks  of  thos(»  on  the  receiving  end. 
These  are  her  choices.  Is  this  where  we  want  middle-class  .\nieriea.  the  backbone 
of  our  eiionomy  and  our  Country?  On  the  receiving  end  of  a  welfare  check? 
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3.  CHILDREN  HAVE  LOST  INTEREST  IN  LEARNING 

There  hns  been  an  immense  decrease  in  available  courses,  qualified  instructors, 
time  si)ent  in  instruction,  time  actually  spent  in  dass  roonis^  field  trips,  home 
work  and  motivation  for  sut)erior  or  even  average  achievement.  This  has  pro- 
duced lethargy  in  the  children. 

4.  THE  GOAL  OP  QUALITY  EDUCATION  FOB  ALL,  BATHER  THAN  BEING  ACHIEVED,  HAS 
RESULTED  IN  MEDIOCRITY  FOB  ALL 

Money  that  is  needed  for  education  is  now  being  used  for  transportation.  The 
better  teachers  and  students  are  leaving  the  public  school  system.  Approximately 
8.000  students  left  the  Nashville  School  System  at  the  beginning  of  the  1971 
school  year.  It  is  undisputed  that  practically  without  exception  these  were  the 
maximum  achievers.  This  has,  of  course,  resulted  in  approximately  16.000  parents 
withdrawing  their  support  of  public  education.  It  is  also  undisputed  that  these 
are  the  parents  that  had  the  most  interest  in  their  children  and  the  ability  and 
means  of  helping  the  schools  the  most.  Hiindreds  of  teachers  have  left  the  sys- 
tem for  private  schools  or  other  employment.  These  are  the  teachers  who  taught 
for  the  love  of  teaching  and  have  been  willing  to  sacrifice  financially  in  order 
to  enjoy  a  proper  teaching  environment.  Ask  any  teacher  in  the  Nashville  public 
school  system,  black  or  white,  about  class  room  conditions  and  you  will  he  told 
"we  are  no  longer  teachers,  we  are  high  paid  babysitters  more  involved  in  trying 
to  keep  order  than  in  teaching.  We  cannot  teach  and  thus  the  children  cannot 
learn." 

5.  A  COMPLETE  BRKAKDOWN  OF  DISCIPLINE  IN  TIIK  SCHOOLS 

Regardless  of  the  history  of  the  situation,  it  is  a  fact  that  there  is  a  vast 
difference  in  the  mores,  morals,  interests,  behavior  patterns,  physical  appetites, 
language,  family  structure  and  aptitudes  of  not  only  the  races  but  of  different 
economic  classes.  Forcing  children  with  these  differences  into  close  association 
has  produced  chaos  in  the  public  schools.  Cursing,  fighting,  property  destruc- 
tion, molesting,  thievery  and  general  disorder  has  become  a  daily  occurrence  in 
the  public  schools  of  Nashville.  If  the  goal  was  to  allow  the  unruly  and  undis- 
ciplined child  to  observe  and  associate  with  those  of  higher  standards  and  thus 
imitate  them,  it  has  been  a  total  failure.  .Tust  the  opposite  has  occurred.  The 
heretofore  disciplined  child  in  the  public  schools  is  now  contributing  to  the 
problems.  The  instances  of  the  police  having  to  be  called  to  the  schools  and  sta- 
tioned at  the  schools  are  to  numerous  to  detail.  This  was  unheard  of  in  Nash- 
ville in  any  schools  prior  to  this  school  year. 

6.  BUSING  HAS  INCREASED  THE  BELIEF  THAT  THE  MINORITY  RACE 

Tlie  court  order  requiring  forced  association  of  the  races  is  itself  a  message  to 
the  people,  black  and  white,  that  the  blacks  cannot  learn  to  achieve  if  left 
isolated  in  their  own  culture.  It  says  to  the  blacks,  "your  teachers  are  inferior, 
your  parents  are  inferior,  and  jou  are  inferior  and  you  cnn  only  learn  if  you  are 
force<l  into  white  schools  with  white  teachers.'*  It  says  to  the  whites,  "your 
teachers  are  superior,  your  parents  are  superior,  and  the  blacks  can  only  learn 
from  association  with  you.*'  That  is  the  only  logical  reason  that  can  be  deduced 
from  such  an  order.  But  the  facts  do  not  support  the  theory.  The  only  equaliza- 
tion that  has  occurred  has  been  to  bring  those  with  the  ability  to  achieve  down 
to  the  lower  level,  with  the  attendant  knowledge  that  there  is  a  vast  difference. 
Ther  is  no  evidence  that  forced  association  has  improved  the  learning  ability 
or  desire  of  the  minority  child.  If  anything,  it  has  produced  a  heightened  degree 
of  bitterness  and  frustration. 

7.  BUSING  HAS  FURTHER  SEPARATED  THK  PKOPLK  FRO\f  TIIK  GoVHRNaTKNT 

If  members  of  Congres*?  think  that  the  American  i)eople  l)oli<»vo  that  their 
irovernnicnl  is  working  in  their  best  interest,  then  they  arc  sadly  mistaken.  S<»- 
callcd  middle  class  i)enple  of  this  Country  have  always  been  its  backbone.  Destroy 
tlieir  niotiv.itions  or  their  support  of  the  government  and  this  Country  is  through. 
They  i)roduce.  pay  taxes,  raise  their  families  and  heretofore  have  supi>orted 
governmental  actions  even  when  those  actions  Were  wrong.  Their  inherent  mo- 
tivation has  always  been  to  provide  order  and  well  being  for  their  children. 
Forc'^d  busing  robs  them  of  this  motivation.  It  says  to  them,  "why  work,  your 
childi<fn  are  not  going  to  be  allowed  to  enjoy  the  fruits  of  your  labor"  and  it 
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snys  to  the  child,  "why  Iviivn,  your  increased  oarnlnffs  will  not  henofit  vou  anv- 
way.  liie  middle  class  fcel.s  trapped.  The  poor  don't  oare  and  tne  rich  esoaiie. 
Ihe  middle  class  feels  bitter  and  frustrated  and  \t  is  onlv  an  engrained  spirit  of 
hiw  and  order  that  is  keeping  them  from  erupting.  No  one  knows  how  long  this 
restraint  will  prevail.  Big  government  has  now  reached  Into  th^ir  homes  and 
taken  their  children  away  from  them.  They  will  soon  realize  that  to  effect  a 
ehange.  they  will  have  to  do  away  with  big  government,  one  way  or  the  other, 
rhey  win  soon  return  to  the  belief  of  our  founding  fathers  that  **the  essence 
of  freedom  is  the  limitation  of  government." 

These  are  but  some  of  the  reasons  why  I  support  a  constitutional  amendment 
or  any  other  form  of  legislation  which  would  prohibit  the  government  from  forc- 
ibly busing  our  children  out  of  their  neighborhood  schools  for  any  reason.  Not 
hemp  a  lawyer.  I  will  leave  the  discus.sion  of  law  and  the  constitution  to  others, 
frankly,  I  do  not  believe  Umt  Congress  or  the  Federal  Courts  are  any  longer  in- 
ter^ted  In  the  legality  of  their  actions.  I  do  believe  that,  if  you  are  made  aware 
that  forced  busing  may  well  be  the  extra  pound  that  broke  the  government's  back, 
you  would  stop  it  The  middle  class  is  being  hurt  by  inflation,  high  taxes  and 
other  actions  by  their  government  which  takes  the  fruits  of  their  labor.  If  you 
take  their  children  by  forced  busing,  you  will  have  destr(^ed  them  and  the  great- 
est system  of  government  in  the  history  of  civilization. 

Chairman  Cemj^u.  The  Chair  wishes  to  place  in  the  record,  also,  a 
statement  by  the  Governor  of  the  State  of  Florida,  Governor  Reuhin 
Askew,  as  the  same  appears  in  the  Washinjrton  Post  in  today's  edition. 

(The  article  referred  to  follows :) 

[Prom  the  W*a«-li!iigt(>n  Post,  Fob,  29. 1972) 

Florida's  Governor  Takes  a  Stand  on  Busing 

On  March  14.  Florida  voters  will  be  asked  on  thdr  primarv  ballot  whether  thcv 
favor  an  amendment  to  the  U.S.  Constitution  outlawing  "forced  busing"  of  school 
children.  Last  week,  in  a  speech  at  the  opening  of  the  Central  Florida  State  Fair 
In  Orlando.  Governor  Reubin  Askew,  a  Democrat,  urged  voters  to  reject  the  iiro- 
iHwai  and  to  support  a  comi>anIon  question  on  the  ballot  affirming  equal  educa- 
tional opportimlty  and  rejectlnj:  a  "return  to  the  old  dual  school  system."  What 
fonows  are  excerpts  from  that  speech : 

I  come  before  you  today  to  say  a  few  things  with  which  you  mav  disagree,  a 
^  things  which  are  decidedly  unpopular,  but  a  few  things  which  I  feel  must  be 
said  In  the  interest  of  Florida  and  her  people— aH  of  them.  .  .  . 

I  strongly  oppose  a  constitutional  amendment  to  outlaw  busing— not  because  I 
particularly  like  it  or  think  it*s  a  panacea  for  our  problems.  .  .  .  Busing  Is  an 
artificial  and  Inadequate  instrument  of  change,  it  ihould  be  abandoned  Just  as 
soon  as  we  can  afford  to  do  so.  ... 

Yet  by  the  a<«  of  busing  and  other  methods,  we've  made  real  progress  jn  dis- 
mantling a  dual  system  of  public  schools  in  Florida.  And  I  submit  that  until  we 
find  alternative  ways  of  providing  an  equal  opportunity  for  quality  education  for 
all  ...  until  we  can  be  sure  that  an  end  to  busing  won't  lead  tx>  a  return  of  seg- 
regated public  schools  .  .  .  until  we  have  those  assurances,  we  must  not  unduly 
limit  ourselves,  and  certainly  not  consHtutlonaHy. 

We  must  not  take  the  risk  of  seriously  undermining  the  spirit  of  the  Constitu- 
tion, one  of  the  noblest  documents  ever  produced  by  man.  And  we  must  not  take 
tne  risk  of  returning  to  the  kind  of  segregation,  fear  and  misunderstanding  which 
produced  the  very  problem  that  led  to  busing  In  the  first  place. 

I  certainly  hope  that  the  overwhelming  majority  of  Floridlans  are  committed  to 
the  goal  which  busing  was  designed  to  pursue,  rhnt  goal  Is  to  put  this  divisive 
and  self-defeating  Issue  of  race  behind  us  once  and  for  all.  .  .  . 

I  think  we're  weH  within  reach  of  understanding  one  another,  caring  for  one 
another  and  affirming  our  principles  of  justice  and  compasMon  which  made  this 
country  what  It  Is  today.  How  sad  It  will  be  If  we  turn  back  now— not  onlv  for 
minority  children— but  for  all  of  us. 

Of  course  wc  don't  want  our  children  to  suffer  unneces.«?ary  hardships.  That  goes 
without  saying.  But  neither  do  we  want  our  chUdren  to  grow  up  Into  a  world  of 
continuing  racial  (^*'cord.  racial  hatred  and.  finally,  a  world  of  racial 
violence.  .  .  . 

It  Is  my  hope  that  we're  moving  beyond  racial  appeals  here  in  Florida  and  !n 
the  re.<5t  of  the  South  as  well.  I  say  it's  time  we  tt>ld  the  rest  of  the  nation  that  we 
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arwi  t  caught  up  in  tho  mania  to  stop  l^usiuK  at  any  cost,  that  we  re  trviuL'  to 
mature  politically  down  here,  that  we  know  the  real  issues  when  we  see  them  and 
that  Wii  no  h)ngor  will  bt*  fooled,  frijjhtened  and  divided  against  our.selves  ' 

I  hoi^  we  can  say  to  those  who  would  keep  us  angry,  a)iifused  and  divideil  that 
we  re  more  concerned  about  a  problem  of  justice  Uian  about  a  problem  of  trans- 
jiL^tR'e""'  ^^'"^^  ^^'^'^^  determined  to  solve  both,  we're  going  to  take 

It  is  not  iny  intention  to  impose  my  will  on  ajiyone.  But  it  is  my  intention  to 
give  the  iwople  of  Florida  cause  for  sober  rejection,  so  that  they're  sure— very 
sure-~before  they  encourage  an  amendment  to  the  United  States  Constitutiou,  one 
that  for  the  very  first  time,  I  !>elieve,  would  seek  to  reverse  our  efforts  to  make 
that  great  document  a  living  testimony  to  the  pursuit  of  liberty,  freedom  and 
justice — for  all. 

Chairman  Ceixeu.  The  committee  will  now  adjourn  until  tomorrow 
morning  when  we  shall  hear  from  the  Chairman  of  the  Commission  on 
Cml  Rights  and  from  Representative  I^nt  of  the  State  of  Xew  York. 

The  committee  will  now  adjourn. 

(Whereupon,  at  12 : 45  p.m.,  the  committee  recessed,  to  reconvene  at 
10  a.m.,  Wednesday,  March  1, 1972.) 


SCHOOL  BUSING 


WEDNESDAY,  HABCH  1,  1972 

House  of  Represextahves, 
subcomjiittee  no.  5,  of  the 
CoMMrmsE  ox  the  J udiciary, 

W ashington^  D,0. 
The  subcommittee  met  at  10  a.m.,pursuant  to  recess,  in  room  2141 
Rayburn  House  Office  Building,  Hon.  Emanuel  Celler,  chairman, 
presiding. 

Present :  Representatives  Celler,  Brooks,  Hungate,  Jacobs,  Mikva, 
McCulloch,  Poff,  Hutchinson,  and  McClory. 

Also  present :  Representative  David  W.  Dennis. 

Staff  members  present:  Benjamin  L.  Zelenko,  general  counsel; 
Franklin  G.  Polk,  associate  counsel ;  and  Hebert  E.  Hoffman,  counsel. 

Chairman  Celler,  The  committee  will  come  to  order. 

The  Chair  wishes  to  announce  the  schedule  of  witnesses  for  the  week 
of  March  5. 

On  Monday,  March  6, 1972 :  Members  of  Congress. 
Wednesday,  March  8, 1972: 

Mr.  David  Selden,  president.  American  Federation  of  Teachers. 
Mr.  James  F.  O'Neil,  member,  Michigan  State  Board  of  Education. 
Mrs.  Robert  C.  Anderson,  president,  PTA  Council,  Pontiac,  Mich. 
Mr.  Charles  J.  Hause,  president.  Save  Our  Country,  Inc.,  Wilming- 
ton, N.C. 

Mr.  David  J.  Doherty,  executive  director,  Pontiac  Urban  Coalition. 
For  Thursday,  March  9, 1972 : 

Mr.  Joseph  H.  Yeakel,  chairman.  Concerned  Citizens  for  Improved 
Schools,  Nashville,  Tenn. 

Mr.  Don  W.  Mantooth,  Marion  County  chairman,  the  American 
Party  of  Indiana. 

Dr.  Grordon  L.  McAndrew,  superintendent  of  schools.  School  City 
of  Gary,  Ind. 

Mrs.  Richard  P.  Holmes,  president.  City  Council  of  Parent-Teacher 
Association,  Richardson,  Tex. 
Mrs.  Edna  Wade,  president,  Unified  Concerned  Citizens  of  Alabama. 
Our  first  witness  this  morning  

From  the  Floor.  Excuse  me,  but  when  will  a  spokesman  for  white 
citizens  be  allowed  to  speak  in  this  committee?  I  just  want  clarifica- 
tion here  because  we  have  applied  to  testify  before  your  committee  and 
haven't  received  a  satisfactory  response. 

Chairman  Celler.  We  will  accommodate  as  many  people  as  possible. 

From  the  Fix)or.  That  is  evasion,  and  you  know  it. 

Chairman  Celler.  Please  be  seated,  i  on  have  your  answer. 

Please  be  seated.  Otherwise  you  will  be  removed  from  the  room. 
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(The  members  of  the  Nazi  Party  departed.) 

Chairiuan  Cicller.  Our  next  witness  is  a  dislingui.shed  Member 
from  the  State  of  New  Yoric,  Mr.  Norman  F.  Lent. 

STATELIENT  OF  HON.  NORMAN  P.  LENT,  A  TvEPHESENTATIVE  IN 
CONGEESS  FROM  THE  STATE  OF  NEW  YOEK 

Mr.  Lent.  Mr.  Chairman,  distinguished  members  of  the  subcom- 
mittee, I  appreciate  your  affording  me  this  opportunity  to  testify  on 
behalf  of  my  proposed  constitutional  amendment,  House  Joint  Reso- 
lution 620,  which  now  has  the  overt  support  of  nearly  loO  Members 
of  the  House. 

House  Joint  Re.solution  620,  as  j^ou  are  aware,  provides  for  an 
amendment  to  the  Constitution  of  the  United  States  relative  to  nei<;h- 
l)orhood  schools.  It  reads  as  follows : 

S(H}.  3.  Xo  public  school  student  shaU,  because  of  his  race,  crceil.  or  color,  be 
assigned  to  or  required  to  attend  a  particular  school. 

.See.  2.  Congress  shall  have  the  power  to  enforce  this  article  bv  appronriate 
legislation. 

Jlr.  Chairman,  communities  throughout  this  Nation  are  in  a  state 
of  turmoil  or  are  being  threatened  with  turmoil  because  of  numerous 
court  orders  calling  for  the  achievement  of  "racial  balances"  in  our 
public  schools.  Tlie  Nation's  traditional  neighborhood  school  .sys- 
tem is  beinff  systematically  dismantled  in  an  effort  to  attain  the 
Utopian  goal  of  racially  numerical  exactitude  in  public  schools.  It  is 
my  firm  belief  that  if  remedy  is  not  forthcoming,  these  rulings  will 
succeed  in  making  a  complete  shambles  of  the  Nation  s  public  school 
systems. 

The  most  far-reaching  court  decision  to  date,  the  so-called  Rirh- 
rnond  decision,  has  required  the  consolidation  of  all  school  districts 
in  three  counties  into  one  entity,  charged  with  the  responsibility  of 
achieving  a  relative  racial  balance  throughout. 

Los  Angeles  is  facing  the  most  massive  and  costly  busing  order  vet 
nnposed  on  any  city— one  that  would  transport  240,000  vonngstWs 
for  distances  ranging  up  to  25  miles  and  at  an  estimated  cost  of  $180 
million  over  the  next  8  years. 

Other  cities  confronted  with  court  orders  to  forcibly  bus  include 
Kalamazoo,  Indianapoli.s,  Seattle,  Denver,  Tulsa,  Oklahoma  City,  De- 
troit, Ivas  Vegas.  Nashville.  Jacksonville,  Corpus  Christi,  Mobile,  Nor- 
folk,  Sa\  annah.  New  Orleans,  and  San  Francisco. 

Mr.  Chairman,  I  would  like  to  relate  to  the  subcommittee  a  typical 
citizen  complaint.  As  the  sponsor  of  this  legislation  which  has  re- 
ceived much  attention,  I  have  received  literally  thousands  of  similar 
lett<^rs: 

Dear  Sir: 

I  am  the  wife  of  a  Fayettevine  attorney,  the  mother  of  two  school-age  chil- 
dren, and  a  former  public  scIjooI  teacher.  I  was  educated  in  the  public  schools 
of  Xow  York  City  and  believe  very  strongly  in  the  neighborhood  school  concept 
and  freedom  of  choice. 

Next  week,  my  seven-year-old  daughter,  a  second-jrrader.  Is  to  he  bused  to  a 
distant  school  on  the  other  side  of  a  dangerous  hijrhway.  We  Hve  just  five 
minutes  away  from  our  neiphborhood  school.  I  can't  beheve  that  this  is  !)eing 
allowed  to  happen  In  the  United  States  of  America. 

(From  a  letter  dated  October  17, 1071  siirned  bv  Mrs.  Joe  11.  Morris. 
P'^ayetteville,  N.C.) 
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riotiHy,  Mr.  Clminnan,  the  pul)1ic  is  looking  to  the  Coii^ross  for 
relief  from  these  sweeping,  court-ordered  busing  edicts.  The^  purpose 
of  House  Joint  Kesolul  ion  020  is  to  return  control  of  e(hu-ation  to  local 
school  boards,  to  preserve  the  iieighborhood  school  system,  and  to 
eiiniinate  forced  busing  and  the  threat  of  school  district  consolidatior 
to  achieve  purely  arbitrary  racial  balances. 

The  legal  background: 

In  IJroini  v.  Board  of  Edumthn^^  the  U.S.  Supreme  Court  held 
that  Negroes  cannot  be  "denied  admission  to  schools  atte?ided  by  white 
children  under  laws  requiring  or  permitting  segregation  accoixhng  to 
race." 

Th:s  ruling  has  been  univei-sally  undei*stood  to  mandate  the  elimina- 
tion or  racially  separate  public  schools  established  and  maintained  by 
State  action. 

In  the  second  Brown  case,^  the  Supreme  Court,  instructed  the  dis- 
trict courts  to  proceed  "with  all  deliberate  speed"  to  admit  the  parties 
to  the  cases  "to  public  scuools  on  a  racially  nondiscriminatory 
basis.  .  . 

Under  this  decisioii,  little  Miss  Linda  Brown,  who  had  been  previ- 
ously required  to  attend  an  all-black  scliool  several  miles  from  her 
home  in  Topeka,  Kans.,  was  permitted  entrance  to  her  neighborhood 
school  without  regard  to  her  skin  color. 

The  principle  enunciated  in  tlie  Broi07i  decisions  was  that  the  Con- 
stitution requires  that  States  must  not,  on  the  basis  of  a  child's  race 
or  color,  designate  where  he  is  t<  ittend  public  school.  To  do  so,  said 
the  Court,  violated  the  equal  protection  clause  of  the  14th  amendment 
to  the  Constitution. 

For  12  years  after  the  Broivn  decisions,  no  court  suggested  seriously 
that  Broion  did  anything  more  than  condemn  racial  segi-egation  in 
the  public  schools.  Indeed,  many  decisions^  specifically  so  stated; 
the  cases  holding  that  Brown  condemned  segregation  *but  did  not 
compel  integration.  It  was  not  until  United  States  v.  Jejfer^wx  County 
Board  of  EdMcation^^  that  r.iy  circuit  court  suggested  that  Brovm 
did  more  than  prohibit  segregation;  yes,  that  it  compelled  integration. 
It  was  ni  Jefferson  that  the  concept  of  a  school  board's  "affirmative 
duty"  to  elimmate  tlie  "last  vestiges  of  a  dual  school  system''  and  estab- 
lish a  "unitary"  system  found  its  inception. 

¥vovL\tleffenoiu  Mr.  Chairman,  followed  a  proliferation  of  irrecon- 
^y^iWf  individual  decisions  culminating  in  Sirann  v.  Charlotte- 
MecMenherg  Board  of  Education'  which  held  that  the  same  14th 
amendment  requires  that  States  must,  on  the  basis  of  a  child's  race 
or  color,  designate  where  he  is  to  attend  public  school.  Indeed,  we  have 
come  full  circle  from  the  Brown  case. 

House  Joint  Resolution  620  is  intended  to  restore  the  rule  of  the 
Brown  cases  to  our  Constitution,  our  laws  and  our  institutions  and 
to  reverse  Swann  rnd  other  departures  from  the  Brown  mandate  of 
color-blindness  imposed  by  the  14th  amendment's  guarantee  of  equal 
protection  of  the  laws. 

»347U.S..4S3  (1054). 
»  340  U.S..  204.  300-301  (1055). 
rififl^l^^ft^^^v^'V^i'ii.^/  Hf^S'  ^"j^  'Ht^-  2?  200  (7th  Clr.  1063).  Cfrf.  denied,  377  V.,t\,  024 

(1007?.  ^'      •''SG.  cert,  denied,  380  U.S.  840 

«402'lT.S.,01  S.  Ct.  1207  (1071). 
80-449—72  12 
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I  have  been  somewhat  amused  that  the  very  clear  and  unambiguous 
language  of  H.J.  Res.  620  should  have  been  the  subject  of  such  an 
excess  of  scholarly  attack  by  a  bevy  of  law  professors  who  have  vari- 
ously described  the  amendment's  language  as  "misleading,"  "delphic," 
and  "devastatingly  simple." 

Interestingly  enough,  many  of  these  very  same  critics  are  ardent 
supporters  of  the  civil  rights  law  of  1964,  which,  at  section  2000c 
(b)  defines  "desegregation"  in  title  IV  of  that  law  : 

"Desejarregation**  means  the  assignment  of  students  to  public  schools  and  within 
such  schools  witljout  regard  to  their  race,  color,  religion  or  national  origin,  but 
"desegregation"  shall  not  mean  the  assignment  of  students  to  public  schools  in 
order  to  overcome  racial  imbalance. 

Indeed,  it  is  difficult  to  square  the  many  critics'  snipings  at  H.J. 
Res.  620  with  their  vehement  support  and  acclaim  of  the  1964  civil 
rights  law. 

The  fact  is  that  H.J<  Res.  620  utilizes  the  typical  garden  variety 
language  of  most  all  of  our  antidiscrimination  statutes  in  the  fields  of 
fair  housing,^  financing  of  housing,^  public  accomniodations,^  fed- 
erally assisted  programs,*  equal  employment  opportunity,'®  and  voting 
rights.^^ 

As  you  are  well  aware,  Mr.  Chairman,  we  now  have  laws  on  the 
books  which  condemn  virtually  every  aspect  of  discrimination  based 
on  race,  color,  or  creed. 

But  none  of  these  laws  presume  to  mandate  any  fonn  of  forced 
integration  or  to  establish  any  sort  of  a  quota  system— for  this  would 
be  just  as  repugnant  to  the  American  system  as  is  State-enforced 
segregation. 

The  Brown  decision's  mandate  pioneered  tliis  policy  of  color  blind- 
ness in  the  field  of  education,  and  I  believe  it  should  continue  to  be 
retained  in  our  law.  The  principal  thrust  of  the  Court,  in  Swann^  on 
the  other  hand,  is  to  require  the  assignment  of  students  to  tlie  public 
schools  in  this  Nation  on  the  basis  of  race,  in  order  to  achieve  racial 
balances  or  quotas. 

I  believe  it  is  difficult  to  reconcile  these  two  cases.  Where  is  the  line 
to  be  drawn  between  allocating  people  by  law  to  schools  or  other  in- 
stitutions or  facilities  according  to  color  to  promote  segregation,  and 
doing  the  same  thing  to  promote  integration  ?  The  underlying  prin- 
ciple in  both  cases  is  racism. 

•  Public  Law  90-284.  title  VIII.  Fair  Housing,  sec.  804—.  .  .  *'lt  shall  be  unlawful  .  .  v 
to  refuse  to  sell  or  rent  .  .:  .  a  dwollh^g  to  any  person  because  of  race,  color,  relleion  or 
national  orldn  .  »      o  v» 

T  Public  Law  90-284.  title  VIII.  Fair  Housing?.  Sec.  805— .  .  It  shaU  be  unlawful  for 
any  bank  .  .  .  to  deny  a  loan  or  othor  linanclal  assistance  to  a  person  .  .  •.  because  of 
the  race,  color.  roll^?ion  or  National  orlt?ln  of  such  person  ..."  "  wc^-uubtt  ui 

»  Public  Law  S8-3.72.  title  11.  Public  Accommodations,  sec.  201(a)— *<A11  persons  shaU 
be  entitled  to  tn<i  fun  and  equal  enjoyment  of  all  the  ^?oods.  services,  facilities,  nrlvlleffes 
advantacos  and  acconimodatlnns  .  .  .  without  discrimination  or  segregrtlon  on  the  sround 
of  race,  color,  rell^rlon  or  nntloiml  orli?ln."  bruuuu 
^'"^  .SS-3o2,  title  VL  Nondiscrimination  in  federally  assisted 'programs  sec 
601—  No  nerson  .  .  .  shall,  on  the  ^rround  of  race,  color  or  national  orlcln.  be  excluded' 
^"■^iSP^^^if'^l^^'^^il'^.n-/.       program  receiving  Federal  financial  assistance.*' 

i^Puiaic  Law  88-352.  title  VIL  Equal  Employment  Opportunity,  sec.  703(a)— "It  shaU 
be  i.n  unlawful  emplovnicnt  practice  for  an  etnployer  (1)  to  fall  or  refuse  to  hire  or  to  dis- 
charee  an  Individual  .  .  because  of  .  .  .  race,  color,  relldo...  sox.  or  national  orlcln : 
or  (2)  to  limit  sejjreRate  or  classify  his  employees  .  ;  <  because  of  .  .  race,  color,  rell- 
Iflon.  sex  or  national  orlcln.'*  w  ur.  rcu 

PP^liuVJli^fn'^nHnS^""^^^  Votlng  Rlphts  Act  of  1965.  sec,  2— "No  voting  quallflcatlon  or 
requisite  to  votlnc  .  shall  be  Imposed  ...  by  an.v  State  or  political  subdivision  to  deny 
or  abridge  the  rfght  of  any  citizen  of  the  United  States  to  vote  on  account  of  race  or 
color. 
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If  it  was  wrong  in  1954  to  assign  a  black  child  to  a  particular  school 
on  the  basis  of  race,  it  is  just  as  wrong  to  do  the  same  thing  to  other 
children  in  1972.  This  "Jim  Crowism'  in  revc*^^,  as  practiced  by  our 
courts,  is  what  House  Joint  Resolution  (520  is  aimeU  stopping. 

Why  an  amendment? 

The  reason  I  have  proposed  an  amendment  to  the  U.S.  Constitution, 
as  opposed  to  a  statute,  lies  in  the  fact  that  all  previous  statutes  to 
accomplish  the  very  same  end  have  been  proven  ineffective  or  they 
have  been  stricken  down  as  imconstitutional. 

The  New  York  State  neighborhood  school  law  which  I  authored  as 
a  State  senator  in  1969,^^  containing  language  much  the  same  as  House 
Joint  Resolution  620,  was  held  imconstitutional  by  decision  of  a  three- 
judge  Federal  panel  in  Buffalo."  This  decision  was  affirmed  without 
opinion  by  the  IJ.S.  Supreme  Court  on  May  3, 1971." 

A  similar  North  Carolina  statute^  was  held  unconstitutional  in 
Board  of  Edwation  v.  Swann  on  similar  grounds — that  is,  it  vio- 
lated the  eoual  protection  rec[uirement  of  the  14th  amendment.  The 
Court  notea  that  "(t)he  legislation  before  us  flatly  forbids  assign- 
ment of  any  student  on  account  of  race.''  "  The  Court,  however*,  went 
on  to  strike  down  the  provision  because  they  said  race  was  an  indis- 
pensable factor  needed  to  desegregate  the  schools  and  statutory  bars 
prohibiting  it  absolutely  interfered  with  the  "constitutional  obligation 
to  eliminate  existing  dual  school  systems.'' 

Federal  statutory  limitations  directed  against  busing,  which  appear 
in  title  IV  of  the  civil  rights  law  of  1964,"  have  been  completely 
disree^rded  by  the  courts  and  have  proven  totally  ineffective.  The 
U.S.  oupreme  Court  has  taken  the  position  that  the  statute  does  not 
take  away  its  historic  equitable  powers  to  remedy  conditions  of  alleged 
de  jure  segregation  by  massive  cross-busing  plans. 

Indeed,  the  distinctions  which  formerly  existed  between  de  jure  and 
de  facto  segregation  appears  to  be  disappearing  at  the  hands  of  lower 
Federal  court  judges  wtio  have  literally  tortured  obvious  cases  of  de 
facto  segregation  into  "findinfrs"  of  de  jure  segregation. 

For  these  reasons,  Mr.  Chairman,  I  believe  that  any  further  statu- 
tory efforts  by  Congress  to  restrict  busing  would  meet  the  same  fate  as 
the  New  YorkWd  North  Carolina  statutes.  The  Constitution  is  what 
the  judges  say  it  is,  and  they  have  said  the  equal  protection  clause 
overrides  such  statutes.  The  only  wajr  to  "cure"  the  judges'  interpreta- 
tions is  to  present  the  Court  with  a  principle  having  equal  footinjE^  with 
the  14th  amendment,  a  principle  of  law  similarly  enshrined  in  the 
U.S.  Constitution. 

THE  EDUCATIONAL  QUESTION 

Now  that  I  have  touched  on  the  le^ral  niceties,  gentlemen,  the  real 
policy  question  in  this  entire  matter  should  be:  "Do  we  want  quality 
education  for  all  children  ?"  I  only  wish,  Mr.  Chairman,  that  we  could 
come  to  agreement  today  on  the  fact  that  forced  busing  had  produced 


"  NVw  York  TTnoonsoUdntod  Lnws.  (Ch  R42.  L.  100ft). 

"  hee  V.  yyquift,  3l«  P.  Supp.  710  (D.N.Y.  1070) ,  affirmed  402  U.S.  935. 

»«  yunuint  V,  Ler,  402  U.S.  035  (1971). 

16  402  U.S.  43  (1971). 

w  Id..  nt4.5. 

"  Td..  at  4fi. 

"  78  Stat.  241.  246 :  42  U.S.C.  2000. 


some  reall.y  substantive  results  in  u;,-ra<liu^.  o,hic:  ion  in  this  Xation- 
tlieu  these  lioarin-rs  coulil  take  a  positive  tone. 

But  the  fact  h  that  forced  businji  lias  not  proven  to  I)e  a  sul)stantive 
c-ipaJit?"''  cii-tlrens  acliievement  or  loariiinjr 

At  a  time  in  our  hisMry  ^v]len  scliools  r  cross  tlie  couiitrv  lind  tlieni- 
selves  {romp  to  split  shifts  just  so  all  cliildren  can  po  to  school-  when 
Tunnerous  school  districts  ai-e  in  such  diit.,  financial  straits  tiiat  thev 
are  forced  to  cut  buck  on  the  number  of  teachers  rather  than  hire 
additional  ores;  wJienminy  school  systems  face  such  austere  budgets 
that  they  have  been  forced  to  decimate  or  drastically  curtail  sports 
programs  and  other  extracurricular  ...ctivities  that  contribute  so  much 
to  the  otal  development  of  our  children-then  what  possible  reason 
on  eaith  can  thei-o  be  to  require  hard-pivssed  taxpayei-s  to  spend  hun- 
dreds of  millions  of  dollai-s  to  hire  or  buy  buses  and  employ  bi-s  drivers 
so  our  children  might  have  a  daily  bus  ride  to  a  more  distant  school? 

IJiere  are  those  children,  to  be  sure,  who  are  educationallv  deprived. 
They  need  extra  help.  But  I  think  it  is  ludicrous  to  suggest  that  1  hour 
or  2  hours  per  day  of  traveling  across  town  in  a  bus  is  going  to  enhance 
their  e  -  cation.  Learning  problems,  Mr.  Chairman,  are  .stiident  prob- 
Jems.  ..  .,3y  know  no  social,  racial,  or  genetic  heritage. 

The  artifacts  of  busing— district  consolidation,  dcstruchV ...  of  the 
neighlw  hood  concept  uf  education,  and  the  like— have  noi  -o^n,  and 
III  all  likelihood  will  not  be,  successful  if  the  goal  is  to  improve  the 
quality  of  education.  ' 

If,  on  the  otlier  hand,  the  object  is  to  get  complete  s<  oial  and  racial 
integration  ratios,  then  the  members  game  can  bo  auained,  b-it  k  -will 
be  attained  at  a  sacrifice  neither  economically  nor  ediicationallv  f,ound. 
Children  should  not  be  subjected  to  ;he  hazards  of  crosstown  busin<r 
regardlers  of  their  race  solely  to  i>ermit  the  attainment  of  a  desired 
racial  quota  any  moi-  than  they  should  be  required  to  give  up  their 
Identity  as  individuals  within  a  school  that,  because  of  the  size  of  its 
enrollment,  treats  them  as  computerized  subjects  rather  than  respon- 
sive human  beings.  ' 

I  am  positive  that  the  people  of  this  country  would  much  rather 
part  with  taeir  havd-eai-ned  tax  moneys  to  go  toward  meaningful 
eclucational  programs  to  help  deprived  young-sters  -''quire  the  missine 
elements  of  culture  that  .niddle-class  pupils  take  11. r  ''ranted. 

1  am  well  aware,  Mr.  Chairman,  that  witnesses  will  follow  me  bore 
chairpioning  forced  busing  as  the  only  wav  to  remedy  unequal  educa- 
tional opportunities.  I>ut  just  as  many  critics  of  this  amendment  ha\  e 
mistalvenxy  appraised  its  intent  as  racist,  so  have  many  civil  riHits 
leaders  who  have  not  experienced  firsthand  the  resulting  educational 
di-sruption  that  comes  with  basing  niistakenlv  seized  on  bnsinjr  as 
righte '"^         *°      achieved  in  the  onward  march  for  full  civil 

i^argely  because  of  continuing  monetary  deprivation  n  the  inner- 
city  schools,  they  have  cast  their  lots  with'busing  as  the  only  foresee- 
able savior  of  education  for  the  ghetto  child. 

But  we  need  only  take  a  close  look  at  orr  native  New  York,  Air 
Chairman,  to  see  how  that  thought  has  deteriorated  after  years  and 
years  of  tr'al  and  experience  with  busing. 
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As  you  ^vell  know,  in  at  the  urging  o-  New  York  City  civil 
rigJits  Jeaders,  the  New  York  City  school  system  was  '^decentralized** 
into  more  than  20  coninuuiity-controlled  school  systems.  The  experi- 
ment m  forced  busing,  which  had  begun  nearly  10  years  earlier,  was 
largely  abandoned,  actoiowledged  as  a  failure. 

Maitin  Mayer,  an  authority  on  public  schools  and  American  educa- 
tion, authored  an  article  in  the  New  York  Times  entitled  "Close  to 
Midnight  for  New  Yon:  Schools"  (May  2, 1965) . 

Mr.  Mayer's  thoughts  emerged  in  the  midst  of  ongoing  busing  plans 
in  New  York,  and  I  recall  when  I  read  them  how  much  respect  I  had 
for  Mr.  Mayer  because  he  was  big  enough  to  admit  that  forced  busing 
had  been  a  failure  after  championing  it  for  so  long— 

Not  long  ago,  many  of  us  felt  that  a  large  share  of  the  Negro  failure  in  these 
(]\ew  >^ork  City)  schools  was  itself  a  product  of  segregation,  but  almost  nobody 
whose  opinion  is  worth  considering  believes  it  today.  Public  confidence  in  the 
New  York  City  school  system  is  fearfully  low  and  dropping.  White  children 
are  leaving  the  city's  public  schools  at  a  rate  of  40,000  a  year  and  the  Allen 
Report,  in  a  little-known  pt  ssage,  predicted  a  rate  of  60,000  per  year  in  the  near 
future. 

Of  the  leaders  of  the  school  system  itself,  the  nine-member  Board  of  Educa- 
tion and  the  20-odd  deputy  and  associate  superintendents,  only  a  handful  have 
children  who  attend  or  ever  did  attend  the  New  York  City  public  schools.  Even 
worse,  the  Negro  middle  class  has  almost  entirely  disappeared  and  of  the  Negro 
leaders  of  the  integration  drive,  the  Wilkinsons  and  the  Clark.,  the  Farmers,  the 
Joneses  and  the  RusNns,  the  Youngs  and  the  Galamisons,  not  one  has  or  ever 
had  a  child  in  the  Ne'v  York  City  public  schools, 

Mr.  Chairman,  there  are  numerous  other  authorities  which  I  could 
cite,  and  you  could  certainly  com  ter  with  appraisals  of  forced  busing's 
educational  value  or  lack  of  it.  I  think  that  is  pointless,  for  an  impasse 
would  surely  result. 

But  one  of  the  most  convincing  impressions  on  my  thought  came 
jiist  2  weeks  ago  when  the  national  officers  of  the  Congress  of  Eacial 
Kqiiality  requested  a  meeting  with  me  to  determine  how  they  might 
assist  in  backing  my  amendment,  I  understand  they  have  also  sought 
permission  to  testify  before  this  committee,  and  I  certainly  hope  their 
request  will  be  honoi^cd. 

That  meeting  was  an  extremely  fruitful  one,  and  the  CORE  officers 
reiterated  their  opposition  to  forced  busing.  CORE  rejects  the  con- 
cei)t  that,  in  order  to  learn  something,  a  black  child  must  ride  acmss 
town  in  order  to  sit  next  to  a  white  schoolmate,  I  think  wo,  can  all 
imagine  why  this  notion  is  viewed  as  both  cond'^scending  and  arrogant 
by  blacks. 

What  CORE  urges  instead  of  busin^t  is  enriched  cultural  programs 
in  reading  and  writi  ig  skills. 

In  essence,  Mr,  Chaimian,  I  think  it  is  imperative  that  we  return 
to  a  position  of  mutual  tnust  where  local  school  boards  are  charged 
with  education,  where  legislators  are  charged  with  making  our  laws — ■ 
and  the  judiciary  must  cease  assuming  lx>tli  roles  in  absentia. 

I  am  hopeful,  Mr.  Chaimirn,  that  tiiis  subcommittee  will  see  fit 
to  repoit  my  proposed  amendr.Gut  to  the  full  committee  as  written  so 
a  truly  effective  remedy  for  this  educational  deterioration  can  be 
'>ff(M*ea  to  the  Ameriear  people.  Thank  you. 

(^hairman  Cellkr,  Mr.  I^nt,  do  you  Relieve  in  integration? 

Mr.  LrxT.  I  certainly  do,  Mr.  Ohainnan.  I  don't  think  it  should  be 
fc  'oed  on  people  by  government,  but  I  believe  in  it. 


168 


Chaiman  Cellkr.  Do  you  believe  that  tlie  constitutional  ainendment 
that  you  propose  will  promote  desegregation  of  the  public  schools? 

Mr..  Lent.  I  think  it  will  promote  an  ending  of  the  bar  of  segregation 
in  the  public  scliooh;.  This  was  the  thrust  of  the  petitioner  s  brief  in 
the  Brown  case. 

Chaii  •man  Cellkr.  Please  elaborate  on  that.  Why  would  it  mean 
the  elimination  of  separate  schools  ? 
Mr.  Lent,  jlc  would  mean  the  elimination  of  separate  schools? 
Chairman  Celler.  IIow? 

Mr.  Lent.  The  Brown  decision  said,  and  this  amendment  also  says, 
that  no  child  may  be  assigned  to  any  school  on  the  basis  of  his  race. 
Ill  the  Broicn  case,  childi-en  wei'c  beinjr  assigned  to  seliools  on  Ihe 
b:isis  of  race.  There  w\is  a  racial  classification. 

Brown  said  rac<i  may  not  be  a  factor.  We  must  be  colorblind,  and  we 
must  have  our  school  systems  assign  our  youngsters  without  regard  to 
race,  Cv^lor,  or  creed.  I  think  this  is  a  good  principle.  It  is  a  prhiciple 
which  I  support  and  which  my  constitutional  proposal  seeks  to  enhance 
and  to  carry  forward  in  our  law. 

Chairman  Celler.  Suppose  we  have  separate  black  schools  and  white 
schools  in  a  community.  How  are  you  going  to  integrate  them  under 
your  constitutional  amendment  ? 

You  cannot  b^s  one  child  from  a  black  school  or  white  school  to 
another  school.  How  are  you  going  to  change  that  situation,  if  3  u 
cannot  bus  or  assign  them  on  the  grounds  of  raccf 

Mr.  Lent.  Mr.  Chairman,  I  think  we  have  a  lot  of  areas  where  we 
have  segregation.  We  have  it  in  housing.  We  have  it  in  employment. 
I  don't  think  w^e  should  forcibly  integrate,  youngsters  using  race  as 
a  criteria  any  more  than  I  think  we  should  have  forced  housing  or 
forced  employment. 

It  would  be  just  as  repugnant  were  we  to  .ke  the  parents  of  tliese 
children  and  say,  "You  are  living  in  a  white  community  and  society 
believes  in  integration,  and  wt,  are  going  to  force  yon  to  change 
your  location,  move  your  house  from  here  to  there  so  that  that  other 
neighborhood  miglit  ue  better  intergrated,''  or  to  fake  the  working 
father  of  one  of  these  youngsters  and  say*  "We  are  going  to  have 
forced  employment.  Tliis  factory  on  the  other  side  of  town  where  - 
you  work  is  raciallv  segregated,  and  we  are  croing  to  make  you  change 
jobs  from  here  to  there."  Tliere  is  no  real  distinction,  and  T  think  the 
chairman  will  see  the  point  I  am  trying  to  make,  between  using  the 
children  and  forcinj?  them  as  the  object  of  this  inteirration  and  to 
n^incf  the  parents.  If  it  is  right  with  children,  then  let's  be  consistent 
and  have  forced  housing  and  forced  employment  as  well  as  forced 
busing. 

Chairman  Ckt.lkr.  You  are  just  tryincr  to  justify  one  evil  by  flfivinir 
u.s  anoher  evil.  I  can't  se«  how  vou*  can  ever  transfer  a  blVck  child 
to  a  white  school  under  your  amendment  because  there  could  bo  no 
transfer  of  that  child  on  account  of  race  because  he  is  black.  Yon 
would  retain  the  J^tatus  quo  as  far  as  separate  schools  are  concerned, 
and  there  are  many  communities  where  some  schools  are  100  per- 
cent black  and  others  are  100  percent  white.  How  are  von  going  to 
remedy  that  situation  ? 

IVfr.  Lent.  Mr.  Chairman,  I  don't  bolieve  that  govc  -nment  '^hould 
attempt  to  remedy  that  situation  forcibly.  T  think  it  ph. ...id  come  about 
as  a  natural  consequence  of  desegregating  our  society. 
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Chairman  Celler.  Will  it  be  able  to  do  that  under  your  amend- 
ment ? 

Mr.  Lent.  Under  my  amendment,  cliildren  will  not  be  assigned  to 
public  school  on  account  of  race.  This  is  the  thnist  of  our  Nation's 
antidiscrimination  laws  in  many  fields.  I  liave  set  them  foitli  for  you 
in  my  statement. 

What  I  am  saying  is  that  I  don't  believe  tliat  govei  iinioric  should  be 
in  the  business  of  classifying  cliildren  by  race  or  color  any  more  than 
we  should  classify  the  parents  of  those  children  by  i^ce  and  sending 
them  hither  and  yon  as  though  they  were  pawns  on  a  chessboard.  I 
think  this  is  wrong. 

I  would  not  attempt  to  alleviate  problems  of  segregation  hy  estab- 
lishing racial  quotas.  There  are  other  tools  which  aic  available. 

Chairman  Celler.  In  other  words,  you  eliminate  a  method  that 
has  been  used  to  provide  for  integration?  You  say  \ou  don't  want 
that? 

Have  you  any  other  method  by  which  public  schools  could  integrate? 

Mr.  Lent.  When  Thurgood  Marshall  was  the  attorney  for  little 
Miss  Brown  in  the  Brown  case,  he  asked  the  Supreme  Couit  to  do 
away  ^  th  the  racial  classifications  of  that  school  system.  He  asked 
that  little  Miss  Brown  be  assigned  to  the  school  that  was  most  con- 
venient to  her  home.  Heretofore,  she  had  been  attending  a  .school  sev- 
eral miles  away. 

Under  the  Brown  dexiision,  she  was  permitted  to  go  to  her  neigh- 
borhood school.  She  was  integrated.  This  was  a  social  good.  It  came 
about  without  using  race  as  a  classification,  and  there  are  thousands 
of  situations  in  owv  society  where  the  courts,  if  they  find  evidence  of 
deliberate  segregation,  can  find  other  ways  of  assigning  the  youngsters 
based  on  other  criteria. 

Ixt  me  elaborate  oa  that,  if  I  could,  for  a  moment.  In  other  words, 
lets  eliminate  all  of  the  evidences  of  a  dual  school  system  in  those 
coinmuiiitiGS  where  one  is  found  to  e.xit.  The  factors  that  wotild  be 
taken  into  consideration  in  realiiiiiig  the  school  districts  would  be  the 
physical  condition  of  the  school  plants^  the  school  ti  aiisportatioii  prob- 
lem, pei*sonnel,  the  more  cfHcient  revision  of  school  districts  and  at- 
tendance areas  into  compact  units,  conditio:  s  of  classroom  size,  over- 
crowdedness  dangerous  iiitei'sections  and  highways  could  also  be  con- 
sidered. But  all  of  these  other  factoids  that  would  be  considered  would 
be  nonracial. 

Chairman  Ckller.  That  sounds  like  separate  but  equal  schools  that 
you  ai-e  reciting  now. 

Separate  but  equal.  Is  that  what  vou  want? 

Mr.  Lext.  Certainly  not.  But  I  think,  Mr.  Cliairinaii,  you  arc  trying 
to  get  me  to  say  that.  I  just  spent  a  half  hour  tiyiiig  to* tell  you  wliat 
the  Brown  decision  said  in  striking  down  separate  but  equal.  Separate 
but  equal  is  wrong.  The  Brown  d':3isioii  is  right,  and  tliis  bill  puts 
into  the  Constitution  the  mandate  of  the  Brown  decision. 

You  believe  in  the  Brown  decision,  and  I  believe  in  the  Brown  de- 
cision. It  said  yoiii%sttM's  should  not  l)c  assigned  tu  sclio^  Is  on  the  basis 
of  their  skin  color. 

Chairman  Celt.ek.  Let  me  ask  another  question. 

Would  yrtir  prono.sod  antendment  pro). it  voluntary  cfTort.s  by 
elected  school  boards  to  desegregate  the  pubjic  ^liools?' 
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Mr.  Li:vT.  A})solute]y  not.  This  amcndmont  is  not  intondod  and 
would  not  losti  ict  so-called  oDon  enrollment  or  voluntary  plans  to 
permit  the  assinrnment  of  pupils  in  a  manner  requested  or  authorized 
by  his  parents  or  guardian. 

Chairman  Celi.ek.  But  your  proposed  amendment  proscribes  any 
transfer  of  pupils  on  the  ground  of  race,  whether  voluntary  or  in- 
voluntaiy. 

Mr.  Lent,  No,  Mr,  Chairman,  I  think  the  legislative  intent  should 
be  very  inipoilant,  and  the  purpose  of  this  hearing  is  to  establish  that. 
Let  me  make  it  abundantly  clear  there  is  nothing  in  this  amendment 
that,  would  bar  voluntary  e'ffoits. 

Chairman  Ckllek.  You  don't  say  that  in  your  constitutional  amend- 
ment. The  constitutional  amendment  must  be  made  crystal  clear. 

Mr.  Lent.  I  don't  think  it  need  be  because  of  section  2  of  the  pro- 
posed constitutional  amendment.  When  I  enacted  a  statute  as  a  New 
York  legislator  in  19G9,  that  statute*  had  a  great  de^il  of  detail  in  it 
which  spelled  out  that  the  right  of  voluntariness  would  be  preserved 
and  open  enrollment  would  be  preserved.  even  wont  into  the  ques- 
tion of  nOigious  discrimination  in  the  case  of  denominational  schools. 
But  when  we  amend  the  Constitution,  I  don't  believe  that  we  should 
clutter  it  up  with  stalutoiy  language.  So  this  amendment  is  couched 
in  broad-ba.*;ed  language  much  the  same,  I  might  add,  as  the  loth 
Amendnrient.  the  so-ct  lied  voting  rights  amendment,  with  a  subdivi- 
sion 2  giving  to  the  C'o.igress  the  authoritv  to  implement  the  consti- 
tutional amendment  by  appropriate  legislation. 

Of  course,  we  know  the  15th  Amendment,  for  example,  has  l)een 
implemented  each  year  by  Congn^ss,  and  we  have  the  Voting  Rights 
Act  of  1905  and  all  of  the  other  subsequent  amendments  thereto. 

So  here,  again  in  the  case  of  this  amendment,  it  would  be  the  Con- 
gress on  a  }  ear-by-year  basis  which  could  fill  in  the  gaps.  Congress 
could  particularize  by  means  of  statutory  language  and  carry  out  the 
overall  intent  of  the  principle  of  law  which  is  emlxxiied  in  the  amend- 
ment. 

Chairman  Celler.  So  you  would  have  an  open-ended  amendment 
which  would  be  subject  to  all  manner  and  kinds  of  st^atutory  changes 
in  the  future? 

Mr.  Lent.  Yes.  much  like  three  or  four  existing  amendments  to  the 
Constitution,  includir  ^  the  14th,  the  15th,  and  I  l)elieve  the  18-year-old 
vote  amendment  also  nas  a  similar  provision.  !fes,  it  follows  that  i)at- 
tern  exactly. 

Chairman  Celler.  And  your  view  would  be  satisned  with  such 
amendment  so  open-ended  that  it  could  be  changed  any  time  Congress 
wishes? 

Mr  Lent.  The  amendment's  basic,  unrlerlying  principle,  of  course, 
couIg  not  l>e  chrnged.  That  would  be  unconstitutional.  But  the  prin- 
ciple could  be  I'nplementcd  by  statutes  which  carried  out  and  fulfilled 
the  principle  inherent  in  the  proposed  amendnic*^t. 

Chairman  Celler.  If  one  reads  your  amendment,  he  would  not 
understand  what  it  really  means  then:  would  he? 

Mr.  Lent.  I  have  no  trouble  understanding  what  it  means.  It  means 
exactly  what  the  Drown  decision  said,  that  children  may  not  1x5  classi- 
fied, iny  mo:o  than  their  parents,  on  tht  basis  of  skin  color  and  they 
may  not  be  '    Igiied  on  that  basis  to  schools. 
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Cliairinan  Celler.  So  one  would  query :  Are  we  to  be  prohibited  from 
doing  this  voluntarily  or  arc  we  onlv  to  be  prohibited  from  having 
to  do  this  involuntarily.  That  is  going  to  be  open-ended,  and  wouldn't 
that  ci-eatc  tremendous  confusion? 

Mr.  Lext.  I  lon't  think  it  would.  If  it  would  help  the  chairman 
to  report  the  bill  out,  I  would  be  glad  to  add  language  to  this  amend- 
ment which  would  make  it  abundantly  clear  that  open  enrollment 
and  voluntary  plans  would  in  no  ways  be  hampered  or  impeded  by 
this  amendment. 

Chairman  Celler.  You  would  amend  your  luuendment? 

Mr.  Lent.  Either  I  could  or  this  committee  could  do  it.  I  certainly 
intend  as  author  of  the  amendment  that  oi^en  enrollment  and  volun- 
tary plans  would  be  permitted.  If  you  would  look  at  the  Xew  York 
State  statute  that  I  offered  in  1969,  it  specifically  provides  for  open 
enrollment,  so  there  is  no  question  and  that  can  l)e  found  in  the  New 
York  Laws  of  1969,  chapter  342  of  the  unconsolidated  statutes. 

Chairmj*n  Celler.  That  is  found  in  the  New  York  State  statute, 
not  in  the  amendment? 

Mr.  Lent.  Right 

Chairman  Celleh.  But  not  in  the  amendment? 

Mr.  Lent,  Eight  Mr.  Chainnan  wc  could,  if  we  wanted  to,  clutter 
up  this  proposed  amendment  with  a  lot  of  language  whicli  might 
better  be  put  into  statute  at  a  later  time.  The  voting  rights  amend- 
ment, 15,  passed  over  a  himdred  years  ago,  is  very  snort  and  yet  we 
have  had  volimies  of  legislation  to  implement  that.  Recently,  the  18- 
year-old  vote  statute  in  Federal  elections  was  added.  And  this  has  l)eon 
upheld  in  the  courts  as  implementing  the  thrust  of  the  principle  con- 
tiined  in  the  15th  Amendment  to  the  Constitution. 

Chairman  Celler.  You  say  you  agree  with  the  Brown  v.  Board  of 
decision;  am  I  correct? 

Mr.  Lent.  I  certainlv  do.  I  think  it  is  a  wonderful  decision  and  this 
amendment  is  intended  to  carry  it  out. 

Chairman  Celler.  The  Supreme  Court  has  held  that  statutory  lan- 

Siage  identical  to  that  proposed  as  your  constitutional  amendment 
ouse  Joint  Resolution  620  "would  render  illusory  the  promise  of 
Broion  v.  Board  of  Edueation,^^ 

The  Supreme  Court  said  that  such  language  "would  deprive  school 
authorities  of  the  one  tool  absolutely  essential  *  *  *  to  eliminate 
existing  dual  school  systems."  {Board  of  Education  v.  Swarw) 
What  is  your  comment  on  that  ? 

Mr.  Lent.  I  commented  on  that  f  articular  evolution  from  the  Broim 
case  in  1954  to  the  Swann  case  in  19'i !  in  the  first  three  or  four  pages 
of  my  prepaied  testimony.  I  said  then  and  I  will  reiterate  it  for  you, 
that  the  Brown  decision  started  out  from  a  sound  principle — namely, 
there  should  be  no  classification  of  youngsters  or  assignrient  of  you.  g- 
sters  to  schools  on  the  basis  of  race,  color  or  creed.  Brown  strucli  down 
the  dual  school  systemp  in  the  South  and  in  other  parts  of  the  country. 

What  has  happened  during  the  ensuing  years  in  the  evolution  of 
the  decisions  has  Ibecn  that  now — most  recently  in  the  Swann  decision, 
which  I  think  the  chair.nan  is  referring  to,  which  struck  down  the 
North  Carolina  statute  similar  to  this  statute— now  school  districts 
must  use  color  as  a  clasisfication  and  they  must  assign  youn^rsters  to 
schools  having  regard  for  the\r  ski  n  color. 
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I  tliink  tho  Siva7in  decision  is  wrong  in  hulding  that.  The  Supreme 
Court  said  that  the  Xortli  Carolina  statute  is  unconstitutional  Iwcause 
it  violates  the  equal  protection  clause  of  the  14th  Amendment. 

It  is  hard  for  me  to  reconcile  the  Sxcwnn  case  with  Brown,  The  U.S. 
Supreme  Court  said  in  Broim  that  separate  school  systems  were  un- 
constitutional because  racial  classifications  violated  the  equal  protec- 
tion clause  of  the  14th  Amendment. 

The  only  way  that  we  are  going  to  get  the  Court  back  on  the  right 
track,  the  track  of  the  original  Brown  decision,  since  the  courts  have 
stricken  down  all  of  these  statutory  efforts  which  have  been  made,  is 
to  pass  a  constitutional  amendment  such  as  I  have  proposed  which  will 
have  the  same  status  to  the  Supreme  Court  as  the  14th  Amendment, 
.\m\  it  will  Intcrpi-eted  in  conjunction  with  the  14th  Amendment 
and  the  Couit  will  realize  that  in  their  subsequent  interpretations  of 
the  14th  Amendment  they  will  have  to  bear  this  amendment  in  mind. 

In  other  words,  the  courts  will  go  back  to  the  Brown  theory  of  non- 
discriniination. 

Chairman  Ceixer.  How  can  we  do  that  with  your  amendment 
which  you  admit  is  ambiguous  and  open  ended  ? 

Mr.  L  BXT.  I  didn't  admit  it  is  ambiguous  and  open  ended.  I  think 
the  chairman  is  putting  words  in  my  mouth. 

Cha  i)7nan  Celler.  Your  amendment  is  subject  to  all  manner  and 
kinds  of  interpretations.  How  could  the  Court  be  helped  by  that 
amendnent  ? 

Mr.  Lent.  Mr.  Chairman,  the  Constitution  says  that  we  will  have 
freedom  of  speech  and  we  will  have  freedom  of  religion.  These  pro- 
visions have,  in  the  almost  200  years  since  our  Constitution  was  ratified, 
been  subject  to  countless  interpretations.  Any  constitutional  amend- 
ment is  going  to  the  subject  to  diverse  interpretations.  But  I  say  we 
shonld  have  tho  least  amount  of  trouble  possible  with  the  statutory 
con.»^tructiop  of  this  amendment  because  it  amplifiers  and  carries  for- 
ward so  much  of  the  civil  rights  legislation  already  on  the  books.  It 
ripos  the  exact  same  words  of  nondiscrimination. 

I^ok  at  tlie  last  page  of  my  testimony,  the  footnote  section.  I  have 
given  you  si.x  citations,  and* I  could  have  gone  on  ad  nauseum,  of 
statutes  in  fair  housing,  in  public  accommodations,  in  nondiscrimi- 
nation in  federally  assisted  programs,  equ-'l  employment  opportunity, 
voting  rights,  all  of  which  use  the  selfsai*  garden  variety  language 
or  my  proi)o-ed  amendment.  You  shall  not  do  something.  You^sliall 
not  run  your  business.  You  shall  not  hire  and  fire.  You  shall  not 
admit  or  refuse  admission  into  your  union  or  into  your  restaurant  or 
into  your  motel  on  the  basis  of  race,  color^  or  ci-eed.  Color  blindness  has 
boon  the  thrust  of  all  of  our  anf idiscnmination  laws  since  the  be- 
ginning of  our  Kopublir,  and  I  l)elieve  in  that  principle,  and  I  l)elieve 
my  anuMulment  carries  forth  that  principle. 

And  for  the  Court  too,  in  one  field  onl v :  Education  of  youngsters — 
change  that  whole  milieu,  that  whole  background,  and  say  we  are 
going  change  fron  color  blindness.  We  are  going  to  now  assign 
kids  to  schools  on  the  basis  of  tlieir  skin  color  just  the  way  they  did 
it  a  hundred  yoai's  ago  in  the  South,  and  send  them  to  schools,  only 
in-stead  of  sending  thorn  tr^  separate  schools,  we  are  going  to  send  them 
to  integiatod  schools.  I  think  this  is  wrong. 

Chairr  m  Cet-ttk.  I  would  like  to  ask  this  question: 
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Most  of  the  race-conscious  remedies  used  heretofore  to  desegregate 
public  schools  apparently  would  be  outlawed  under  your  amendment. 
P'or  example,  pairing  and  clustering  of  schools,  changes  in  the  at- 
tendance zones,  selection  of  new  school  sites,  as  well  r.s,  pupil 
transportation. 

What  remedies  do  you  propose  in  their  place  to  achieve  the  ending 
of  segregation  in  public  schools? 

Mr.  Lfa't.  I  think  an}*  artificial  attendance  aroas  or  artificial  .school 
district  lines  which  would  be  deliberatijly  conjured  up  for  the  purpose 
of  gerr^'mandering  youngsters,  so  that  black  youngsters  would  head 
off  in  one  dii-ection  and  white  youngsters  in  another,  should  be  dis- 
mantled and  stricken  down  as  the  Brown  decision  did  in  Topeka^  Kans,^ 
case. 

Chairman  Cellkk.  Such  revisions  have  been  used  und  have  measure- 
ably  succeeded  in  the  cause  of  desegregating  public  schools. 

If  you  Mw  going  to  do  away  with  those  methods  I  have  just  men- 
tioneil,  then  to  that  degree  you  arc  going  to  set  back  the  process  of 
desegregation  many  decades,  and  you  will  be  in  a  position  where  you 
were  Ik* fore  the  Broirn  decision. 

Mr.  Lkxt.  I  don't  think  so,  Mr,  Chairman,  And  I  don't  think  that 
forced  ir  tegration  is  as  important  a  public  policy  goal  as  is  the  protec- 
tion of  the  individual  rights  of  the  youngsters  who  are  being  uprooted 
from  their  communities  and  forced  to  bus  or  walk  long  distances  in  or- 
der to  sit  next  to  a  youngsicr  of  another  color. 

We  believe  in  individual  rights,  too,  and  this  proposed  constitutional 
amendment  gives  the  right  to  children  not  to  Ixj  assigned  to  public 
.schools  on  the  basis  of  their  race,  color,  or  creed  just  as  yon  or  I,  when 
we  api)ly  for  a  job,  have  a  ri;^^t  not  tc  be  discriminated  against  on  the 
basis  of  rare,  color,  or  creed.  Just  as  you  and  I  who  own  a  hom^,,  and 
want  to  lease  or  rent  it,  may  not  discriiiiinatc  against  a  possible  buyer  or 
tenant  on  the  ba.sis  of  race,  color,  or  creed. 

Race,  color,  or  creed  should  not  be  coi  ^idered.  The  social  objective 
may  be  i)cautifiil;  integration,  that  happens  to  be  the  social  objective 
today.  Two  hundred  years  ago  )>eople  ix»,lieved  that  we  should  have 
segregation,  and  they  stnictured  the  schools  for  that  purpose.  But  the 
concept  that  lias  prevailed  in  our  statutes  and  in  our  Constitution  all 
through  the  year?  has  bam  that  we  should  not  classify  people  by  race 

;]  tlien  say  "Yes''  or  "Xo"  to  them.  I  tiiink  color  blindness  is  a  good 
concept,  As  long  as  we  stick  to  that  concept,  Yt.  Chairman,  we  are  not 
going  to  get  ourselves  in  trouble. 

Sometimes  the  Mire  is  wors**  than  the  disease.  Segregation  is  a 
disease.  Husing  is  one  of  the  me  licincs  that  has  been  applied  to  cure  it, 
But  like  inanv  medicines,  in  many  cases,  it  ha  proven  to  be  worse  than 
the  original  disease. 

Chainnan  Cklli:::.  Mr,  Hungate. 

Mr.  Hrx(5.\TK.  Thank  you,  Air.  Chairman, 

Mr.  I  rent,  as  I  understood,  you  favor  integratirn,  is  that  contact? 

Mr.  Lfa't,  That  is  correct.  !  favor  it,  but  I  d»  n't  favor  Govemmcnt- 
onlerwl  integration. 

I  don't  favor  'egation  or  Govomment-ordeml  segregation.  You 
may  live,  in  a  white  neighborhood,  Mr.  Uungate,  and  I  mav  live  in  a 
white  roigh}>orhood.  Goveniment  should  not  pass  a  law  onlcringyou 
to  sell  your  house  and  move  to  the  southeast  section  of  Washington  in 


order  to  integrate.  I  think  that  would  be  wrong.  Government  should 
nof  require  you  U)  quit  your  job  in  tlie  Congress,  which  is  predomi- 
nantly white,  and  take  a  job  somewhere  else  in  order  to  integrate.  I 
don  t  believe  in  forced  employment,  forced  housing,  or  forced  businc  . 
of  little  children.  ^ 

There  have  been  injustices  perpetrated  on  black  people  over  the 
yeare,  but  I  don't  think  they  arc  going  to  be  it^medied  by  makin<r  little 
cluldren  pay  the  price. 

Our  forebears  treated  many  black  people  ternbly,  and  things  ought 
to  be  made  right,  but  let  s  not  make  these  youngsters  bear  the  entire 
burden  for  correcting  injustices. 

Mr.  HuxGATE.  Thpnk  you. 

Xow,  it  seems  to  me  that  as  I  i-ead  Broicn  I  and  II  and  as  I  read 
Sicann  and  some  of  the  later  cases,  Brow?i  I  and  II  opted  for  an  end  to 
segregation  but  not  necessarily  for  integi-ation.  That  is  why  I  am  in- 
tei-ested  m  your  reply  that  you  favor  integration,  because  it  seems  to 
nie  that  the  policy  is  in  the  later  cases  where  thev  ^ro  from  simplv  strik- 
ing down  segregation  to  implementation  of  integration. 

Mr.  Lent.  I  don't  think  we  have  to  speculate  what  the  Brown  deci- 
sion says.  I  have  it  in  front  to  me.  This  is  what  the  second  Broum  case 
said.  It  ordered  tSlie  local  school  board  to  consider  problems  related  to 
administration  arising  from  physical  condition  of  the  school  plant,  the 
schools  transportation  system,  personnel,  revision  of  school  districts 
and  attendance  areas  into  compact  units  to  achieve  a  system  of  deter- 
mining admission  to  the  public  schools  on  a  non-racial  basis. 

I  believe  in  that  decision.  The  key  words  arc  "compact  school  areas'' 
and*'non-raeiGl. ' 

And  this  is  what  my  amendment  purports  to  do. 

Mr.  HuNOAm  You  would  agree,  would  you  not,  that  the  courts  have 
gc  le  beyond  Brown  an  J  the  present  trend  is  integration,  not  mei-ely 
alwlition  of  segregation,  and  that  is  again  w^hy  I  said  I  was  interested 
m  your  t^imony  that  you  favor  integration,  because  I  think  that  is  the 
import  of  the  Swann  case  and  some  of  the  later  cases. 

What,  would  you  say  was  the  problem  where  we  have  100  porrent 
black  schools  and  100  percent \.hite  schools? 

In  some  areas,  of  course,  you  have  counties  that  are  100  percent 
wJute;  I  guess  m  other  areas  th^y  would  be  100  percent  black, 
black. 

AVliat  would  you  say  for  integration  and  what  action  should  or 
should  not  be  taken  ? 

Mr.  Lent.  There  are  any  number  :>f  actions  we  could  take.  We  could 
require  white  people  to  move  into  those  areas.  We  could  require  white 
employees  to  take  jobs  in  those  areas,  or  we  could  do  what  wc  are 
actually  doing,  order  white  children  to  integrate  into  those  nrcas  and 
go  into  the  core  cities  and  go  to  school. 

I  think  any  one  of  these  alternatives  is  unacceptable,  and  vet  we  ha\  e 
accepted  one  of  those  alternatives  in  the  Swaim  decision.  ^ 

Mr.  HuxGATE.  What  solution  would  vou  reromme^id  ?  Do  vou  think 
there  ?liould  be  any  attempt  to  a  solution  bv  Government?  * 

Mr.  Lext.  I  would  recommend  the  solution  of  the  Brown  decision 
whicli  was  the  solution  that  Thurgood  Marshall  

Mr.  HrxoATE.  All  right.  Then  we  might  agree  on  this.  If  vou  iiave 
an  area  of  se/eral  hundred  square  miles  and  there  are  no  black  people, 


or  conversely  you  might  have  a  situation  with  no  white  people.  I  sup- 
pose you  have  to  call  that  de  facto  segregation.  Arc  you  suggesting  that 
Govcmnicnt  is  not  required,  or  should  not  be  requii*ed  to  t.ake  action 
in  those  circumstance.ss 

Mr.  Lent.  If  there  Is  de  jure  segregation  

Mr.  IIuNGATE-  I  said  ""de  facto^^  segregation. 

Mr.  Lent.  If  there  is  de  facto  segregation,  I  don't  think  the  Gov- 
cnimctit  should  order  enforced  integration  of  that  community. 

Mr  HUNGATE.  Do  you  think  part  of  the  problem  in  which  Ve  find 
ourselves  is  related  to  the  fact  that  we  are  using  the  language  of  cor- 
poration law,  de  jure  and  de  facto,  to  deal  with  difficult  human  social 
problems? 

Mr.  Lknt.  Yes,  and  I  think  you  will  find  if  you  re;\d  the  crises  in 
Pontiac,  Mich.,  that  the  courts  have  largely  obliterated  distinctions 
which  formerly  existed  between  de  facto  and  de  jure.  They  are  saying 
in  the  Fontlac  decision  that  even  though  there  is  no  deliberate  segre^ja- 
tion,  the  mere  fact  that  it  c  :isted  and  that  the  school  board  over  the 
years  did  nothing  to  eliminate  it,  is  tantamount  to  de  jure  segregation, 
and  then  they  go  ahead  aiu^  order  these  cross-busing  schemes. 

Mr.  HuNGATE.  I  take  it  then  you  are  not  in  particular  disagreement 
with  the  courts'  rulings  on  the  de  jure  situation.  It  is  the  de  facto  situa- 
tion that  causes  you  more  concern  ? 

Mr.  Lent.  The  decisions  that  cause  me  concern,  Mr.  Hungate,  is  any 
decision  where  the  court  get.s  into  the  business  of  classifying  Ameri- 
can people  by  skin  color  and  any  decision  where  that  is  (tone,  I  think 
is  wrong.  If  you  look  at  th.e  de^nsions  that  have  occurred  recently  in 
Eichmond  and  in  Detroit  and  Pontiac,  where  whole  school  districts 
have  been  dismantled  and  children  are  beii.^-  required  to  be  bused  an 
hour  or  2  hours  a  day,  you  will  see  how  far  afield  tlv^  courts  have 
gone  in  using  this  tool  of  Gusing. 

Mr.  Hlxg.vtk.  I  .suppose  wc  .still  agree  that  tlie  rigln  to  decide  is  the 
right  to  be  wrong  ? 

Mr.  Lknt.  I  belicvi.  that  the  right  of  a  family  to  .*?ettle  In  a  parti*:u- 
iar  community  should  be  uninhibited  by  Government.  I  believe  the 
light  of  that  family  to  settle  in  a  community  where  their  youngster 
can  1)0  nearby  to  a  "^neighborhood  .school  should  not  be  inhibitcvl  by 
Government,  and  that  is  being  inhibited  by  Government  when  Gov- 
ornmcnt  takes  the  child  from  the  parent  against  the  parent  s  wishes, 
not  on  a  \oluntary  basis,  af^ainst  the  parent  s  wishes,  and  says: 

Mom  and  Dad,  we  are  going  to  involve  your  youngster  in  a  noble  sociological 
('Xperiment  called  integrntioii.  ^Ye  don*t  know  whether  it  is  going  to  work.  Wo 
<toii*t  know  whether  ho  is  goini?  to  learn  or  get  along  ns  well,  but  we  are  Koing 
to  put  him  on  a  bus  and  send  him  an  hour  across  town  to  a  different  n-.lghl>or- 
hood  and  let  him  sit  beside  a  yoiingster  with  a  different  color  skin,  and  in  the 
«ftern(»on  he  will  l)e  bused  tack  home.  He  ?an*t  go  to  Cub  Scouts  He  can*t  go 
lo  leligions  instruction.  He  can't  bo  on  the  football  team,  and  take  musical 
lessons,  but  we  ar^  hoping -tlie  v/orld  is  going  to  1m?  a  btUer  place  as  a  result 
of  ibis  exri»rfniont.  V.'e  don*t  have  a  whit  of  evidence  to  justify  it,  but  we  are 
going  t(i  d(>  it  nonetholoKs. 

Chairman  CnrxKn.  Now  the  resohition  as  wc  have  it  here,  House 
Joint  Resohition  620,  section  L  reads:  "No  pubhV  school  student  shall 
because  of  his  race,  '-od,  or  color  be  assigned  to  or  required  to  attend 
a  pa  rticular  school." 

Now,  it  is  ^-our  view,  I  take  it,  that  this  language  would  deal  with 
the  school  busing  problem  ? 
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That  would  resolve  that  proble'i  in  your  view  ? 

Mr.  Lent.  I  don't  know  whether  we  should  always  put  it  in  the 
context  of  school  busing  because  buses  are  not  mentioned  in  this  section. 

The  re.al  context  here  is  a  prohibition  against  racial  classifications, 
a  carrying  forward,  if  you  will,  of  tlie  rule  of  Brown  which  said 
educators  should  be  just  as  colorblind  as  real  estate  brokers. 

Mr.  Hcn'o.atk.  lict  me  ask  ^'ou  in  tlie  same  vein  if  some  related  re- 
cent school  decisions  would  give  you  pt  use.  The  Richmond^  Va,,  cast*, 
for  example,  which  would  seem  to  assert  the  courts'  power  to  redraw 
lK)undaries  of  poli^ical  subdivisions.  What  would  your  view  be  on  tliat 
problem'!? 

Mr.  Lent.  Since  tlie  couit  definitely  and  affirmatively  took  into 
consideration  skin  color  and  assigned  younfrsters  to  school  l>ecuiise  of 
their  skin  color,  I  would  oppose  that  decision.  This  amendment  is 
designed  to  curtail  the  courts'  excesses  in  the  business  of  lK»,ing  in  the 
school  board  business. 

Mr.  IIuNOATE.  Are  yon  not  troubled  by  the  courts'  power  to  redraw 
boundaries  of  i>olitical  c.ibdivisions? 

Mr.  Lfxt.  I  sure  am. 

Mr.  HuxGATE.  That  is  inherent,  is  it  not.  in  the  Rirhmoud,  T>., 
decision  ? 
Mr.  Lent.  Yes. 

Mr.  IIuxr.ATE.  Would  you  think  Congress  in  dealing  with  this  prob- 
lem should  address  itself  to  that  phase,  also,  the  power  of  the  couit  to 
say,  "Well,  w^o  are  going  to  redraw  tlic  boundaries  of  school  districts.-' 
What  do  you  think  of  that  ? 

Mr.  Lent.  I  think  tlie  court  is  going  overboard  when  they  start  re- 
drawing county  lines.  State  lines  is  the  next  step,  as  I  understand  it. 

I  would  say  to  you  that,  if  you  have  in  mind  some  statutory  curtail- 
ment of  tliat  excess  on  the  part  of  the  courts,  that  it  could  be  intr^uced 
and  I  would  support  it,  Mr.  Ilungate,  as  implementing  article  2  of  mv 
proposed  aoiendment  which  says  that  the  Congress  may  make  laws 
nnplementingthis  principle. 

Mr.  IItj..  mte.  X  yield  to  the  chairman. 

Chair.nan  Celler.  In  Virginia  they  did  not  always  recc:i  Mze  the 
Sta'^  or  county  lines,  buses  did  go  over  State  lines,  and  tliey  actually 
pa'd  money  for  transporting  pupils  over  couiity  lines.  They  paid  the 
parents  as  an  inducement  that  Uiey  go  over  State  lines. 

Mr.  HuNOATE.  You  mean  county  lines  I  presume. 

Chairman  Celler.  Yes. 

Mr.  HuNGATE.  The  real  thrust  of  what  I  am  aiming  iit  there  is  the 
power  of  the  court  to  dojree  change  in  the  boundary  h  f^s  of  political 
subdivisions.  I  take  it,  Mr.  Lent,  that  you  would  question  the  advis- 
ability of  a  court  liav'ng  such  power  ? 

Mr.  Lent.  Yes. 

Mr.  McCuLLocir.  Will  the  gentleman  yield  ? 
Mr.  1It;>t.ate.  Yes. 

Mr.  McCt  r,rx)Cir.  Do  you  mean  you  would  object  to  a  court use  of 
that  power  i:i  all  cases  that  come  before  it?  And  as  a  followui>  question 
f  .that  you  might  be  better  prepared  to  answer  ny  first  question,  arc 
you  ot  that  opinion  with  respect  to  the  judicial  power  to  fix  the  bound- 
aiy  lines  of  congressional  districts  in  New  York  ? 
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Mr.  Lknt.  Hopefully  the  courts  wont  ha/e  to  fix  the  boundai'^*  lines 
in  New  York.  The  legislature  will  do  that.  But  the  princi^^le  is  the  same, 
Mr.  McCulloch. 

Mr.  McCuM.ocu.  That  answer  isn't  quite  satisfactory  to  me. 

Mr.  Lext.  Vhe  principle  is  the  same.  If  the  court  finds  evidence  in 
the  drawing  of  Jines,  whether  they  be  cong»*essional  lines  or  school  dis- 
trict attendance  lines,  that  it  is  done  on  a  basis  to  separate  the  imces  or 
it  is  being  done  on  a  basis  of  racial  classification,  then  by  all  means 
the  court  should  strike  those  lines  down. 

But  I  do  not  think  that,  absent  such  a  finding,  they  have  any  right 
to  do  that.  In  Richmond  they  certainly  could  not  find  that  all  three 
counties  were  set  up  specifically  to  achieve  a  racial  segregation.  It  was 
possible  that  there  was  a  clustering  of  people  in  one  county  of  one  color 
and  a  clustering  of  people  of  different  color  in  the  other  two  counties. 
But  there  was  no  evidence  as  far  as  I  am  aware — and  I  am  not  an  ex- 
pert on  constitutional  law — there  was  no  eviderce  of  a  delibemte  effort 
to  segregate  the  people  of  the  races  in  the  thrv,j  counties  in  the  Rich- 
mond area. 

Mr.  IIuKGATE.  I  yield  to  the  gentleman  from  Illinois. 

ISlr,  MiKVA.  If  you  go  back  and  read  your  statement,  i*  seems  to  me 
3'ou  are  in  a  position  of  defending  the  Richmond  case.  Since  it  was  a 
de  jure  situation  initially,  therefore  the  court  had  the  power  to  strike 
it  down  and  come  in  with  a  remedy  or  "lines"  that  would  desegregate. 

That  is  a  tough  decision  to  defend,  and  I  commend  you  for  trying 
to  do  it. 

Mr.  Lext.  Let  me  make  myself  clear. 

Mr.  HuxoATE.  I  assure  the  gentV-man  I  did  not  i^adei^stand  him  to 
be  defending  the  Richmond  case. 

Mr.  Lext.  I  find  my  words  very  often  miscc.'-;trued. 

Mr.  HuxGATE.  There  are  severn!  phases  o^  *nis  problem.  One  is 
the  so-called  busing  problem  and  the  other  id  the  power  to  draw 
boundaries.  I  suppose  you  would  assert  that  many  county  and  other 
subdivision  lines  were  dnuvn  long  before  the  Brow7i  case  and  even 
before  Plensy  v.  Fergmon ;  is  that  not  right  ? 

Mr.  Lext.  iTes. 

Mr.  IlrxATE.  Now,  another  phase  of  what  I  think  is  the  same 
problem,  Mr.,  Lent,  and  one  that  I  would  like  to  have  your  views  on, 
concerns  the  courts' power  to  decree  a  restructuring  o:  the  tax  system. 
I  have  in  mind  the  California  case,  as  I  am  sure  you  are  familiar,  and 
then  there  also  are  two  Federal  cases  in  Minnesota  and  Texjvs. 

Under  the  cqual-prctcction  clause  it  was  found  that  the  same  tax 
rate,  the  higher  tax  rate,  produced  less  money  in  ^ome  districts  and 
a  lower  tAX  rate  would  produce  more  money  in  others.  In  some  cases 
the  States  '\vould  contribute  according  to  what  was  raised  locally  and 
therefore  move  it  further  out  of  balance  and,  as  I  understand,  tlie  courts 
seem  to  be  holding  that  you  can't  do  that  anymore,  that  the  statewide 
tax  structure  must  be  the  same  for  education. 

Mr.  Lext.  Mr.  Hungate,  we  could  fi^  fao  afield  in  a  ))hi1osophical 
discission  of  these  tax  base  cases.  Frankly,  I  see  no  useful  purpose. 
I  am  nottliat  familiar  with  them  in  discussing  them. 

I  am  here  to  talk  to  you  about  my  amendment,  and  if  you  want  me 
to  try  to  discuss  it,  if  you  feel  it  is  somehow  relevant,  but  I  don't  think 
it  is. 
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Mr.  HuxGATE.  You  think  it  is  not  relevant  to  this  problem  ? 
Mr.  Lext.  That  is  riglit. 
Mr.  HuxGATE.  Thank  you. 
Chairman  Celler.  Mr.  McCulloch. 
Mr.  Poff. 

Mr.  Poff.  Mr.  Chairman^  thank  you. 

I  take  it  from  your  testimony  today  that  you  are  willing  to  accept 
a  substitute  or  consequential  amendment  to  your  proposal  is  this  a 
fair  statement? 

Mr.  Lext.  Xo.  I  did  not  mean  to  give  that  particular  slant  to  these 
liearings.  I  thmk  mv  purpose  and  the  purpose  of  this  amendment  is 
abundantly  clear.  I  have  tried  to  set  forth  the  principle  of  law  of  the 
Uroum  decision  and  the  principle  that  I  believe  in,  in  as  clear  and 
concise  language  as  is  possible  in  House  Joint  liesolution  620. 

I  don't  have  the  best  lawyers  working  for  me.  If  you  have  not  a 
better  lawyer  who  can  draw  a  better  bill  or  a  constitutional  amend  ^ent 
which  will  carrj'  out  the  same  purposes,  if  you  want  to  change  a 
comma  or  add  language  to  it,  I  would  not  oppose  tliis.  I  wouid  welcome 
this. 

I  dc  feel  that  as  a  result  of  some  study  that  I  have  made  in  this 
neia,  unlike  the  California  case  where  I  am  not  at  all  scliooled  that 
this  language  is  best  equipped  to  ca^ry  out  my  purposes. 

But  certainly  there  is  nothing  in  this  language  that  is  etched  in 
stone,  Mr.  Poff. 

If  the  coinmitt<?e  can  do  a  better  job  of  drawing  this  bill,  then  bv 
all  means  I  would  welcome  that. 

Mr.  Poff.  I  noticed  that  section  2  of  House  Joint  Resolution  620  is 
somowlmt  diff(>tviit  in  syntax  from  section  5  of  the  14tli  Amendment. 
1^0 you  intend  the  difference? 

^x.^^L  V^'^^'  ^  actually  modeled  my  constitutional  amoidment  after 
the  15th  Amendment,  the  voting  rights  amendment.  I  believe  section 
2  in  the  loth  amendment  and  section  2  in  the  proposed  amendment  are 
Identical,  word  for  word  or  very  close  to  it.  I  don't  have  it  in  front  of 

Mr.  Porr.  Under  your  section  2  and  under  the  "necessarv  and 
proper  clause  of  the  Constitution,  to  what  extent  do  vou  think  the 
Congress  might  be  able,  if  it  ^bought  it  nocossarv  to  do  so,  to  implement 
your  constitutional  amendment?  * 

Mr.  Lext.  I  think  a  lot  of  the  bizarre  interpretations  which  have 
been  raised  by  critics  of  my  amendment  could  be  easilv  resolved  under 
article  2  of  this  proposed  amendment  by  the  Congress  in  its  wisdom 
nilin^  m  the  cracks,  so  to  speak,  answering  many  of  the  questions 
which  have  been  raised.  Tlie  Congress  could  also  maintain  some 
check  on  the  court  in  the  event  the  court  misconstrued  the  clear  intent 
of  House  Joint  Resolution  620. 

Mr.  Poff.  What  you  arv.  saying  is  thnt  the  Congress  would  have 
the  power  to  h^gishUe,  but  tliero  might  ^e  some  dispute  a3  to  what 
the  purposes  are? 

Mr.  Lkxt.  Yos.  I  think  that  we  can  o(|ua:'e  article  2  of  the  1.0th 
Amondnient  wit  1  article  2  of  this  amendment.  We  have  volumes  of 
w'nf \or^  ^""f 'n"  ^^^^^"^  of  voting  rights.  The  Voting  Rights 
Act  of  muy  and  all  of  the  ainendments  thereto  arc  perhaps  cLas^ic 
examples  of  the  Congress  filling  in  the  orack^  l^i"<ip«  cias.ic 
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n.,;nJ       •'  /'-^  amendrneiit  says  is  you  shall  not  be  discrimi- 

nated  i,^ralnst  m  voting  In-x^ause  of  yr.ir  s6in  c„Ior  or  your  or 
previous  condition  of  servitude.  The  Con^rre.s  in  its  wisdom  has  nTnle- 
mented  the  voting  rights  amendment  by  a  whole  series  of  la^S  wf.ch 
go  into  primary  'aws  and  poll  taxes,  and  18-vear-oId  voth  r  ,  k 
and  so  forth.  Congress  has  hilled  in  the  cracks  and  tlie  o.xact  a  nie  hhin; 
cou  d  be  done  in  the  case  of  my  con.stitutionaI  amendment  ^ 
.ur.,  loFF.  \our  amendment  would  have  t:  effect  of  prohibition' 
busing  ,m  accomit  of  race.  Would  it  have  the  effect  of  So  f 

re"kiei-eT  ''''''''''  ''''  ''''''''''  2"Sms 

Mr.  Lkkt.  No.  it  would  not. 
,  Mr.  PoFK.  As  an  adjunct  to  other  techniques  of  dc-em^cration  bus 
mg  sometimes  has  I>een  employed.  To  whatUient  wouKr  amend 
ment  prohibit  the  use  of  busing  for  such  techniques ' 

Mr.  LuNT.  Busing  could  not  be  ordered  on  a  racial  basis.  Buses  could 
not  be  required  where  nicia!  considerations  were  paramount  If  n 
youngster  moves  into  a  country  town  and  there  is  a  school  5  m  les  away 
an  he  takes  a  bus  to  get  to  that  school-aiid  there  are  va.st  numbered 
nrnl  Ih^?  take  school  bu.ses  to  get  to  .schools-that  would  no?  be 
prohibited,  certainly,  by  this  amendment. 

But  if  a  child  lives  a  block  away  from  a  school,  and  he  is  white 
and  hat  school  is  predominancy  wiiite,  and  he  lives  30  mile  fiom  a 
feHietto  iMx.a  predominantly  black  and  the  couits  .siy  tTSat  Xe 
youngster,  "We  are  ordering  you  away  from  your  neiSorhood 
schoo  to  take  a  bus  to  go  t  ■  tie  di.stant  ^-hool  (o^,o  p  inte^irSnt 

_  .Ml.  1  OFF.  May  I  fashion  a  case  and  get  your  response  f  I^fs  imao- 
me  a  schoo  district  that  is  perfectly  squar^ mi  configuration  We™  ^ 
assume  that  if  you  strike  a  line  across  the  middle  of  this  smiare  Xll 
to  west,  that  all  of  the  population  of  the  north  Llf  S^brbl-S 
and  all  in  the  south  would  be  white. 
Now,  would  a  court  be  permitted  to  rearrange  tliat  district  I)v 

busTn'lf .W-ff^"""''^  ^'•^^'"g  ^  north-south  line  and  onS 

busing  the  d  stance  required  to  get  the  children  to  school  in  tluv  eastern 
half  and  western  half  of  the  district?  uibrtin 
Mr  Lent  If  the  court,  Mr.  Poff,  were  to  find  that  that  original  lino 
was  drawn  for  the  purpose  ot  keeping  those  youngsters  snpafate  t  in 
the  court  would  be  justified  in  striking  that  down  as  iSdfous 
crimination  under  thv.  14th  Amendment 

In  redrawing  the  new  line-and  I  don't  even  think  the  cou-  v  .s  ,ould 
vSpIv  ^Tl  ^  the  school  district  should  redraw  that  1  ne_ 
iul  Sili'S^e  J^'  ''''''''  ^'^  -^-1  or 

J^^u  factors  that  would  be  taken  into  coiisiderition  instea(?,  would 
be  all  of  the  other  factors  that  other  school  districts  use  on  a  dav-to^ 
day  basKs  in  drawing  school  attendance  areas.  The  physical  condition 
of  the  school  plant.  The  location  of  wheic  the  existing  schools  Z  hx 
thi.s  quadrant.  The  school  transportation  problem,  "'ersonnel  The 
ability  to  redraw  the  lines  in  a  way  which  would  give  each  child  the 
many  advantages  which  flow  from  a  neighborhood  school.  Compact- 
H^nof  r  -1 f"*"'''  which  co.'Id  be  used,  as  well  as  consiLa- 
tion  of  the  intersections  and  tht  highways.  But  zoning  could  not  be 
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redone  on  a  racial  basis.  There  is  no  question  but  \vhat  this  amend- 
ment would  take  away  one  of  the  tools  that  the  courts  and  the  school 
boards  use  when  they  find  de  jure  segregation.  It  would  take  awav 
busing.  This  might  make  the  job  more  diflicult,  but  I  think  it  is  worth 
it. 

I  usexi  the  analogy  before  of  the  illness  and  the  medicine  where 
the  medicine  brings  about  a  worse  result  than  the  original  illness. 
And  I  think  we  need  only  look  at  what  has  happened  in  some  of  our 
large  cities  across  this  Nation  wliere  busing  edicts,  bizarre  in  nature, 
have  been  foisted  upon  au  unwilling  community,  to  see  what  I  mean 
where  I  say  sometimes  the  cure  is  worse  than  the  disease..  Therefore, 
this  amendment  is  proposed  to  curb  the  courts'  use  of  racial 
classifications. 

Mr.  PoFF.  Thank  you,  Mr.  Chairman, 

Chairman  Celler.  Mr.  Jacobs. 

Mr.  Jacobs.  In  your  testimony  you  spoke  of  a  statute  which  you  au- 
thored in  the  State  of  New  York  providing  for  open  enrollment.,  ily 
question  is :  How  do  you  reconcile  tliis  freedom  of  choice  on  the  part  of 
a  pupil  with  the  neighborhood  school  concept? 

Mr.  Lent.  I  am  not  quite  sure  if  I  understand  the  thrust  of  your 
question. 

Mr,  Jacobs.  Well,  if  vou  require  a  neighborhood  school,  you  could 
not  very  well  let  anybody  in  that  neighborhood  go  into  another  neigh- 
boi'hood  to  another  school. 

Mr.  Lent.  You  certainly  could. 

Mr.  Jacobs.  Which  would  you  do?  Would  you  require  neighl:>or]iood 
schools? 

Mr.  Lent.  We  are  not  requiring  neighborhood  schools,  but  if  there 
is  a  school  in  the  neighborhood  and  you  live  there  and  you  want  your 
youngsters  to  attend  that  school ,  they  can. 

Mr.  Jacobs.  But  they  wouldn't  have  to  ? 

Mr.  Lent.  If  you  want  your  children  to  go  to  a  private  school  or  to  a 
distant  school  or  to  have  advantages  that  might  flow  from  attending  a 
community  inhabited  by  Orientals  because  you  believe  that  Orientals 
have  a  wonderful  society  

Mr.  Jacobs.  Well,  you  say  you  would  not  require  people  to  go  to  the 
school  nearest  to  their  home  ? 

Mr.  Lent.  Certainly  not  I  thought  I  had  answered  that  question 
before. 

Mr.  Jacobs.  Good.  How  do  you  go  about  this  open  enrollment? 

Say  Johnny  Jones  is  to  go  to  a  school  outside  his  neighborhood.  He 
wishes  to  go,  he  lives  in  a  black  ghetto,  and  for  some  reason — possibly  a 
school  building  that  is  in  better  condition  or  perhaps  a  swimming  pool 
at  the  school,  or  maybe  better  audiovisual  aids,  perhaps  better  physi- 
cal facilities  generally,  maybe  less  air  pollution,  not  so  close  to  a  fac- 
tory, all  of  those  reasons,  he  chooses  v/ith  his  parents,  to  go  to  the 
suburban  school. 

What  would  be  the  administrative  procedure  for  him  to  do  that? 

How  does  that  operate  in  New  York? 

Mr.  Lent.  Let  me  give  you  an  actual  example  that  did  not  come  to 
fruition  but  was  a  proposed  program.  The  Great  Neck  School  District 
is  predominantly  wnite.  Across  the  county  line  in  Queens  there  ai'e  some 
predominantly  black  areas.  The  school  board  of  Great  Neck  wanted  to 
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establish  a  program  to  enable  a  group  of  black  youngsters  to  be  bused 
into  the  Great  Neck  community  and  have  the  advantages  of  the  en- 
riched educational  opportunity  afforded  in  the  Great  Xeck  community 
which  spends  more  money  to  educate  a  child  than  almost  any  other 
school  district  in  the  State  of  New  York. 

There  was  nothing  in  that  plan  which  would  have  required  any 
black  youngster  to  take  the  bus  to  go  to  Great  Neck.  But  if  any  young- 
ster, black  or  white,  wanted  to  participate  in  this  plan  voluntarily,  he 
or  slie  could  take  that  bus  ride  every  day  and  go  into  Great  Neck." 

Mr.  Jacobs.  Right. 

The  question  is  

Jlr.  Lkkt.  I^et  me  just  add. 

Chainnau  Ckller.  That  is  a  violation  of  your  proposed  amendment. 

Mr.  Jacobs.  That  is  what  I  am  getting  at.  Let  me  say  why  I  think 
the  chairman  said  that. 

Physically  speaking,  the  procedure  through  whicli  a  child  is  en- 
rolled in  a  school  at  his  reqiiest  does  require  finally  on  the  part  of  the 
school  administration  an  assignment,  does  it  not? 

Mr.  IjKnt.  That  is  correct. 

Mr.  Jacobs.  Good.  Then  that  "freedom  of  choice"  violates  your 
amendment. 

Mr.  Lbnt.  No,  this  amendment  does  not  say  that  every  child  will 
have  

Mr.  Jacobs.  The  point  is  that,  if  for  some  reason,  probably  a  silly 
idea  in  the  fii'st  place,  but  if  I  don't  like  wind  or  pollution  or  I  like 
pastel  coloi's.  if  for  some  reason  because  of  my  own  peculiarities  of 
choice,  and  say  I  am  black  and  live  in  a  ghetto,  and  I  want  to  go  out 
to  a  suburban  school,  I  go  down  to  the  school  district  and  saj%  "Mr. 
I^ent  says  I  can  go  to  any  school  I  want  to,  and  I  want  to  go  out  here  to 
this  school"  somebody  at  the  school  board  has  to  sit  down  and  fill  out 
a  form  and  assign  that  child  to  that  school. 

You  can't  have  anaixihy.  There  is  some  kind  of  procedure,  I  presume. 

'\^lien  he  sits  down  and  assigns  that  child  to  that  suburban  school, 
at  the  child  s  and  parent's  own  initiative  and  request,  he  is  then  violat- 
ing your  proposed  amendment,  as  I  read  it.  That  child  then  has  been 
assigned  on  the  basis  of  race. 

Mr.  Lkkt.  Why  don't  you  read  it? 

Mr.  Jacobs.  Suppose  the  child  says,  "  I  want  to  be  assigned  there 
because  I  like  white  people"? 

Maybe  he  doesn't  have  any  reason  to,  but,  "I  kind  of  like  them,  and 
because  of  that,  because  I  am  black  I  want  to  go  out  and  associate 
with  my  white  brothel's." 

Then  he  could  not  be  assigned  there  even  though  it  was  his  own 
choice? 

Mr.  Lknt.  lie  could  be  assigned  there. 
Mr,  Jacobs.  Could  he? 

Would  that  violate  your  amendment?  He  said  his  reason  was  on 
acxv>unt  of  his  race  and  then  he  would  be  assigned? 

Mr.  Ijkkt.  Are  you  asking  whether  he  would  be  voluntarily  assigned 
to ;  or  bo  required  to  attend, 

Mr.  Jacobs.  Let  s  go  up  to  the  disjunctive.  Let's  run  up  to  that  fence 
and  stop.  Let's  say  that  the  little  black  boy  says,  "I  like  white  people, 
and  I  am  black,  and  I  want  to  go  to  school  with  them  out  in  a  subur- 
ban neighborhood." 
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You  say,  ''Very  well.  Mr.  I^nt  says  you  can  be  assigned,  and  so  we 
will  assign  you  out  there." 

And  then  somebody  is  going  to  come  along  and  say,  "AVhy,  Mr. 
Lent's  amendment  says  that  you  can't  be  assigned."  And  they  file  a 
lawsuit  on  the  aniencfment.  Won't  they  win  the  lawsuit? 

Mr.  Lent.  No,  certainly  not,  because  the  situation  is  different  from 
what  this  amendment  is  directed  at. 

Mr.  Jacobs.  I  don't  know  what  it  is  directed  at. 

I  only  know  what  it  says. 

Mr.  Lknt.  Perhaps  you  didn't  hear  me,  but  I  indicated  to  the  chair- 
man earlier  in  my  testimony  that  there  was  nothing  in  this  amendment 
or  in  the  intent  of  this  amendment  which  would  in  any  way  inhibit 
vojuiitai-y  open  enrollment. 

Mr.  Jacobs.  You  say  it  doesn't  say  that. 

AMien  you  use  the  words  

Mr.  Lent.  This  amendment  says  what  it  says,  that  no  child  is  going 
to  be  assigned,  no  child  shall,  mandatory  language,  be  assigned  to  any 
school  on  the  basis  of  his  skin  color.  If  a  child  wants  to  be  assigned,  if* 
he  wants  to  be  bused  

Mr.  Jacobs.  Then  he  j?hall  not  be  so  assigrned  under  your  amendment. 

Mr.  Lent.  No,  if  he  wants  to,  this  is  a  civil  right. 

Let  me  give  you  an  example.  The  Constitution  says  you  will  have 
freedom  of  speech.  The  Constitution  savs  you  will  have  freedom  of 
religion.  If  you  want  to  sit  there  and  keep  your  mouth  shut,  or  if 
you  don't  want  to  go  to  church  on  Sunday,  nobody  is  violating  your 
constitutional  right.  On  the  other  liand,  if  you  want  to  talk  and  some- 
one shuts  you  up,  or,  if  you  -want  to  go  to  church  and  someone  bars 
the  door,  then  your  constitutional  right  is  being  violated.  This  con- 
stitutional right  set  forth  in  my  amendment  says  a  youngster  will  not 
be  assigned  to  a  school  on  the  basis  of  his  race,  color,  or  creed.  It  is  a 
right. 

Mr.  Jacobs.  But  what  if  he  asks  to  be  assigned  ? 
Mr.  Lent.  Then  there  is  nothing  to  stop  him. 
Mr,  Jacobs.  But  you  say  he  cannot  be  assigned.  He  says,  "I  want  to 
be  assigned." 

You  understand  that.  Are  you  kidding  me? 

Mr.  Lent.  No,  and  I  don't  think  you  are  having  quite  as  much  dif- 
ficulty as  you  pretend  to,  because  this  amendment  is  only  34  words 
long  and  even  vou  can  understand  that. 

Mr.  Jacobs.  Well,  I  will  pass. 

Wait  a  minute,  Mr.  Chairman. 

Do  I  imderstand  vou  to  say  that  the  monev  to  finance  ghetto  schools 
is  irrelevant  to  this  problem?  That  is,  wlietlier  they  have  quality 
schools  in  the  ghetto  is  irrelevant? 

Mr.  Lent.  No,  and  I  don't  think  that  came  up  except  in  my  opening 
statement  when  I  said  CORE,  which  seeks  an  opportunity  to  testify 
hero  on  behalf  of  this  amendment,  would  rather  have  a  hundred 
million  dollai-s,  which  is  being  spent  on  busing,  ^ut  into  enriching 
the  educational  opportunity  of  the  schools,  spent  on  quality  programs 
for  onricliin<r  the  reading,  writing,  and  vocabulary  progi\ams. 

You  asked  me  if  that  was  irrelevant,  and  I  said  it  was  not  irrelevant. 

Mr.  Jacobs.  Mr.  Lent,  I  heard  you  say  to  Mr.  Himgate  this  tax- 
equalization  thing  is  not  relevant  to  this  issue  of  busing.  I  heard  you 
say  that. 
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I  can  find  that  in  the  record. 

Mr.  Lent.  Mr.  Hnngate  asked  me  about  a  tax  case  and  tax-equali- 
zation case.  He  did  not  put  it  hi  the  context  of  more  money  for  ghetto 
schools.  You  asked  ine  if  I  am  for  more  money  for  ghotto  Sf!hools. 

Mr.  Jacous.  What  does  the  phrase  *'tax  equafijsatiori''  menni 

Mr,  Lknt.  It  is  a  very  philosophical  discussion. 

Mr.  IlrxoATK.  Will  tlie  gentleman  yield  briefly? 

What  I  liad  in  mind  there,  you  recall  the  exchange,  was  the  Swann 
V.  Board  of  Ediwation.  construction  of  new  schools.  They  must  decide 
questions  of  location,  capacity,  and  population  gro\\'th/and  that  was 
wh  V  I  thought  this  might  bo  considered  relevant  to  the  situation. 

Mr.  Lkxt.  The  f^w(ni)i  case  has  nothing  to  do  with  tax  equalization. 

ilr.  JIlxoajt-:.  Well  

Mr.  Lent.  The  tax-equalizr^tion  case  in  California,  as  I  understand 
It,  says  that  the  system  for  financing  education  in  California,  which 
is  a  composite  of  State  aid  from  Sacramento  and  money  raised  locally 
at  the  real  estate  tax  level,  is  wrong. 

xoATE.  I  apologize  for  taking  too  much  time. 

The  California  case  I  mentioned  only  for  its  philosophic  pronou.  ^- 
mcnts,  and  I  think  the  Federal  cases  would  be  tretited  more  relevant 
m  Minnesota  and  Texas.  And  the  reason  that  I  thought  it  was  reie\  ant 
again  is  because  we  discussed  finances  and  the  courts  have  shoA'n  a 
willmgness  to  deal  with  the  field  of  financing. 

Mr.  jAcons.  Mr.  Chairman,  I  do  have  a  question  which,  I  don't 
know  If  the  witne.ss  would  agi'ee,  but  I  do  think  is  relevant  to  the 
problem. 

Chairman  Ckller.  Father  Ilesburgh  is  supposed  to  testifv  this 
mornmg,  and  I  don't  want  to  cut  vou  off,  but  I  will  ask  yoifto  be 
brief.  '  *^ 

Mr.  Jacobs.  Could  I  ask  one  more  question? 

Mr.  I^.nt,  I  take  it  that  you  would  agree,  though,  that  the  question 
ot  atkHjuate  education  facilities  and  opportunities  in  the  ghetto  is  verv 
much  relevant  to  this  question  ? 

Mr.  Lent.  It  certainly  is. 

Mr.  Jacobs.  With  that  in  mind,  do  you  favor  comprehensive  pre- 
school kindergarten  education,  day-care  centers,  and  that  sort  of  thmcr, 
especially  for  very  low-income  and  educationally  deprived  children^ 

:Mr.  Lent.  Yes,  I  do;  and  I  might  say  as  a  State  legislator  for  five 
terms  I  not  only  supported,  but  sponsored,  legislation  providing  for 
day  care  centers  and  for  enriched  educational  opportunities  for  our 
cultumlly  deprived  children,  and  I  strongly  believe  philosopliically 
that  If  we  are  going  to  help  these  youngsters  break  out  of  the  cycle 
ot  poverty,  tliat  it  is  far  more  relevant  to  do  it  through  prekindercar- 
ten,  through  enriched  programs,  through  team  teaching,  than  to  put 
those  youngsters  on  a  bus  for  a  couple  of  hours  a  day  and  send  them 
across  town  and  then  back  to  the  ghetto  in  the  afternoon. 

I  might  say  that  I  have  had  a  lot  more  experience  in  my  State  with 
busing  and  had  an  opportunity  to  see  how  it  does  not  work,  and  I  can 
warn  you  that  is  the  wrong  way  to  approach  the  problem. 

Mr.  Jacobs.  I  undei*stand.  I  am  trying  

Mr.  Lent.  Tlie  one  thing  we  haven't  discussed  here  today  is  the  rele- 
vance of  busing  to  quality  education. 
Mr.  Jacobs.  I  am  trying  to  do  that  now. 
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How  did  you  vote  on  tlie  Child  Development  bill  last  year? 
Mr.  Lent' I  voted  against  that  bill. 
Mr.  Jacobs.  Thank  you. 
Chairman  Celler.  Gentlemen  

Mr.  Lbxt.  But  I  voted  in  favor  of  the  Ileadstait  proprram. 

Chairman  Cku.ek.  Gentlemen,  I  just  received  word  from  l^atiier 
Hesbur^rh  that  he  has  to  leave  at  12  o'clock,  and  I  do  want  to  accommo- 
date him,  and  I  wonder,  if  you  arc  willing,  Mr.  Lent,  to  postpone  con- 
tinuation of  your  testimony  ?  ,x    MIX  X, 

Mr.  Lent.  I  will  be  happy  to  come  back,  and  I  will  turn  the  micro- 
phone over  to  Father  Hesburgh.  ,      .1     tt  1 

Chairman  Celler,  Thank  you.  You  may  proceed.  Father  Hesburgh. 

STATEMENT  OF  THEODOUE  M.  HESBTJEGH,  CHAIEM AW,  U.S.  COMMIS- 
SION ON  CIVIL  EIGH7.S,  ACCOMPANIED  BY  JOHN  A.  BUGGS,  STAFF 
DIBECTOE;  JOHN  H.  POWELL,  JE.,  GENERAL  COUNSEL;  MAKTIN 
SLOANE,  ACTING  DEPUTY  STAFF  DIBECTOE;  AND  LAWBENCE  B. 
GLICK,  DEPUTY  GENEEAL  COUNSEL 

Mr  Hesburgh.  Mr.  Chairman  and  members  of  the  subcommittee,  I 
am  Theodore  M.  Hesburgh,  Chairman  of  the  U.S.  Commission  on 
Civil  Rights.  I  am  accompanied  today  by  John  A:  Buggs^  stall 
director-designate  of  the  Commission,  on  my  left,  Mr.  Martin  bioaiie, 
acting  deputy  staff  director.  On  my  right,  John  H.  Powell,  and  next 
to  him  Lawrence  B.Glick,  deputy  general  counsel.  _ 

I  am  pleased  today  to  present  the  views  of  the  Commission  on  Oivii 
Eights  concerning  House  Joint  Resolution  620,  a  proposed  constitu- 
tional amendment.  ,    X  1      T  T4.  U 

Amending  our  Constitution  is  not  an  act  to  be  taken  Jightly.  It  Has 
been  done  only  26  times.  Several  letters  from  outstanding  constitu- 
tional scholars  were  introduced  into  the  record  yesterday  by  Chair- 
mar*  Celler.  They  point  out  the  danger  of  using  that  fundamental 
documrnt  to  deal  with  issues  that  are  of  less  enduring  nature  than  have 
been  traditionally  the  case  when  the  Nation  has  been  asked  to  amend 

Tlie  Commission  on  Civil  Rights  has  conducted  a  thorough  study 
of  the  proposed  amendment  and  its  effects.  Our  analysis  leads  us  to 
conclude  that  its  enactment  would  be  a  major  step  backward  in  the 
quest  for  equal  rights  for  all  Americans— that  it  would  undermine 
w'lat  progress  we  have  made  in  race  relations,  both  in  our  schools 
and  in  society  as  a  whole.  ,        ,  j 

Mr.  Chairman,  I  would  like  to  introduce  our  study  of  the  amend' 
ment  for  the  record,  if  I  might. 

Chairman  Celler.  That  will  be  accepted  for  the  record. 

(The study  follows:) 

^  APPENDIX  B 

The  Proposed  Amendment  and  Recent  Legal  Dfa'elopments 

I.  THE  PROPOSED  AMENDMENT  TO  THE  CONSTmmON  RELATIVE  TO  PUBLIC  SCHOOL 

ASSIGNMENT  OF  PUPILS 

On  May  6  1971.  U.S.  Representative  Norman  F.  I^nt.  Repal)lican  of  Nassau 
Co-ntv,  New  York,  introduced  a  joint  resolution,  H.J.  Ros.  G20,  proi>osing  the 
following  amendment  to  the  Constitution  of  the  United  States : 


ISo 


Section  1.  No  public  school  f^tudent  shall,  because  of  his  race,  creeds  or  color,  be 
asMuni'd  to  or  required  to  sittend  n  particular  school. 

Section  2.  Congress  shall  liave  the  power  to  enforce  this  article  by  appropriate 
legislation. 

The  Congressumn  stated  that  the  purpose  of  the  amendment  was  to  preserve 
the  neighborhood  school  concept,  which  he  ^ivscribed  as  the  "only  truly  non- 
discriminatory form  of  educational  system,  as  it  is  the  only  one  that  does  not 
take  account  of  racial  distinctions."  (Press  Kelease  issue<}  May  4,  1071).  He 
further  said:  "I-et  me  state  categorically  that  I  do  not  l»eUeve  in  segregation. 
I  would  strondy  opi)ose  any  system  that  as.signed  children  to  a  si)ecitlc  school 
on  the  basis  of  their  race,  whether  the  intention  was  to  combine  or  separate  the 
races.  It  Is  for  that  very  reason  that  I  oppo.«e  busing — a  policy  that  intensifies 
raeinl  distinctions  by  imposing  artificial  'quotas'  on  local  school  systems.  (/<!.)" 

Mr.  Lent  further  stated  that  his  move  came  in  response  to  the  action  of  the 
Supreme  Court  on  May  3,  1971  affirming  the  decUlon  of  a  three-judge  Federal 
court  invalidating  the  Lent-Kunzman  law  of  New  York  State  which  he  had 
sponsored  when  he  was  a  m»'raber  of  the  New  York  State  Assemljly/  Tliat  law 
forbade  the  assignment  of  pupils  on  the  basis  of  race,  except  with  the  consent 
of  an  elected  local  board  of  education. 

Discussion  of  Amendment 

On  its  face,  the  amendment  would  seem  to  embody  a  neutral  principle,  ap- 
plicable to  black  and  white  pupils  alike  which  may  be  stated  thus :  In  assigning 
pupils  to  particular  schools*  school  officials  may  not  consider  race  as  a  factor 
in  determining  wiiich  school  the:  shall  attend.  It  may  even  be  argued  that  the 
amendment  embodies  the  oft-rept^ted  dictum  that,  under  the  Constitution,  racial 
classifications  are  "constitutionally  suspect",  Boiling  v.  Sharpe,  347  U.S.  497,  99 
(19r>4),  bear  a  *'heavy  burden  of  justification"  Loving  v.  Virginia,  388  U.S.  1,  9 
(lfK>7),  and  that  the  amendment  is  designed  to  prevent  discrimination  in  the 
pulOic  schools. 

Such  an  argument  Is  difficult  to  sustain  In  the  context  In  which  the  Amend- 
ment is  being  proposed.  The  principal  fallacy  of  this  argument  Is  that  to  achieve 
the  objective  of  nondiscrimination  In  education  such  an  amendment  Is  unneces* 
sary ;  it  is  abundant- y  vl^ir  that  under  the  14th  Amendment  no  state  may  main- 
tain school  systems  sogr  *gated  on  the  basis  of  rax^e.■ 

The  best  source  for  evaluating  the  purpose  and  efiect  of  the  amendment  is  the 
I/ent-Kunzman  Act  f  '  New  York,  which  Is  Its  direct  ancestor.  That  law  provided 
in  part  that:  Excepr  with  the  express  approval  of  a  board  of  education  having 
jurisdiction,  a  majority  of  the  members  of  such  board  having  been  elecW,  no 
student  shall  he  assigned  or  compelled  to  attend  any  school  on  account  of  race, 
creed,  color  or  national  origin . .  .  (emphasis  added).' 

In  Lee  v.  Nyqui4ft  *  the  court  de'.crlbed  the  legislative  history  of  this  lav/.  Before 
its  enactment,  the  Regents  of  the  University  of  the  State  of  New  York,  who  have 
broad  supervisory  powers  over  all  of  the  State's  public  schools,  were  conunltted 
to  a  policy  of  ending  de  facto  segregation  in  New  York*s  public  schools.  Their 
efforts  met  with  considerable  local  resistance.  The  court  found  that :  It  Is  quite 
apparent  from  the  legislative  history  of  Section  3201(2)  that  it  was  designed  to 
turn  the  tables  In  favor  of  those  recalcitrant  local  groups  * 

In  examining  the  eon.9titutlonallty  of  the  Lent-Kunzman  Act.  the  court  assumed 
that  the  State  had  no  affirmative  duty  to  correct  in  the  schools  racial  Imbalance 
which  had  lK»en  created  by  residential  patterns.*  Nevertheless,  it  held  that  the 
I^nt-Kunzman  law  was  invalid  because  this  statute  created  an  "explicit  and  in- 
vidious racial  classification**.  The  court  found  that  with  regard  of  educational 
policy  in  general  under  New  York  law,  the  State  Commissioner  of  Education  does 


^  Lec  V.  yj/quint,  318  P.  Stipp.  710  (W.D.  N.T.  1970)  aff'd  per  curUm  402  U.S.  935  (1971). 

Seo  rll sen s«loii  infra, 

^  Itrovrn  v.  Board  of  Education,  347  U.S.  483  (19S4)  and  cases  discussed  In  part  11  of 
this  memorandum.  : 
»  N>w  York  Educntlon  Law  |  3201(2)  (McKlnney  1970). 

^.-JIST*.  Simp,  at 710-17.  , 
"  Id.  .X  717.  The  court  quotes  several  passages  from  (then)  State  Senator  I^nt  in  support  < 
of  this  view. 

fl/rf.  At  714.  Th*^  court  recoffnlzed.  however,  In  dictum  that  a  policy  to  overcomp  such  *■ 
Imbnlancc.  which  was  aetlyely  pnrsned  by  New  York  State's  educational  officials  prior  to  ; 
the  onjictmpnt  of  tho  statute  consiclpred  in  Lee  was  boneOcial  to  the  education  of  majority  ' 
nna  minoritr  chlhlren.  Td.  Moreover,  earlier  decisions  of  State  and  Federal  courts  upheld  \ 
the  nwthorlty  of  the  .^'.tato  to  pursue  such  a  policy  even  in  the  absence  of  any  constitutional 
reqnlrement.  /rf.  at  7115.  See  also  discussion  in  Section  B  of  this  memorandum.  i 
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not  need  the  consent  of  elected  local  school  boanls  to  implement  its  doHcv  Bv 
cmuhw  an  excei.ti.,n  to  the  broad  supenisory  powers  ytli^c"  nunis^onor  fo? 
the  single  category  of  plafls  designed  to  alleviate  racial  imbalan«  in  tteThoo^s 
tlii.  State  made  It  uiore  diilicult  for  minority  person"  to  achieve  tlH'ir  gMls^S 
a  s,Sh^rd^n"""''*i**"i?."'l^  differx-ntial  tr^atu.ent.  rla' stat.  te^^  w  p^  !^ 

'rff  TT  o  o  M'norftles  based  on  their  race  alone.' 

iiie  u  s.  Supreme  Court  aflinned  Uc  on  appeal  wiOiout  opinion  (with  Tii^t!*^ 
Burger.  Black  and  Harlan  calling  for  further  ar^ment.)"  ThrSupreme 
An*.  '^'^'^''I  "  '^■"»«'      wording  to  the  uSun^man 

e>irann,  wz  u.fe.  44  The  Court's  opinion  In  this  on??**  mnkps  It  flMr  fhnf  if 

wou  d  view  this  amendment,  in  the  context  of  de  fTe  ^^oHSSon  a«  a 
"mutation  on  the  rights  protected  by  the  14th  Amendment  «^  « 

P^J^;!?J5^  litigation  involved  In  Swann  v.  Charlottc-Mecklcnhurg  Board  of 
fn  .nit  H  Jf"^  V  ^"  P'r^f  •u^^f,^*''^*'  legislature  pa«H><l  a  Ian'  m-m-Min^ 

™nt  nV  r^^''  ^^"^^"^  f^^"  ^  Compelled  trattend  any  school  on 

f.^««?i        « '  color  or  national  origin,  or  for  the  purpose  of  civating  a 

balance  or  ratio  of  race,  religion  or  national  origin.  Involuntary  busing  of  ntu^ 

bl  u^"fo?anTS  '^'^^^^     ^"^'"^^^^^  ^'"^"^ 

.^i^llfi  0/  this  statute,  known  as  the  Antl-Busing  Xmxst.  had  been  en- 

joined by  a  three  judge  court  The  Supreme  Court  affirmed.  The  Court  held  that 
the  statute  violated  the  Federal  Constitution  insofar  as  it  operated  to  obstruct 
the  constitutionally  required  disestablishment  of  a  dual  school  system  In  dis- 
cussing the  statute's  fallings,  the  court  reaffirmed  the  need  for  school  officials  to 
consider  race  in  remedying  segregation  in  schools. 

The  legislation  before  us  flatly  forbids  assignment  of  any  student  on  account 
of  race  or  for  the  puriiose  of  creating  a  racial  balance  or  ratio  in  the  schools  The 
prohibition  Is  absolute,  and  it  would  inescapably  operate  to  obstruct  the  remedies 
granted  by  the  District  Court  in  the  Stcann  ease.  But  more  important  the  statute 
exploits  an  apparently  neutral  form  to  control  school  assignment  plans  bv  di- 
recting that  they  be  *volor  blind";  that  requirement,  against  the  background  of 
segregation  would  render  il.'usory  tne  promise  of  Brown  v.  Board  of  Education, 
347  r.S.  483  (1954).  Just  as  tiie  race  of  students  must  be  considered  in  determin- 
ing whether  a  constitutional  violation  has  occurred,  so  also  must  race  be  con- 
sidered in  formulating  a  remcly.  To  forbid,  at  this  stage,  all  assignments  made 
on  the  basis  of  race  would  deprive  school  authorities  of  the  one  tool  absolutely 
essential  to  fulfillment  of  their  constitutional  obligation  to  eliminate  existing 
dual  school  systems." 

The  C^urt  stated  also  that  a  prohibition  on  involuntary  school  transportation 
could  not  stand  In  the  face  of  the  constitutional  requirement  for  desegregation  of 
the  Charlotte  school  system." 

Conclusion 

By  the  adoption  of  the  proposed  amendment  the  constitutional  oblcctioiK  to 
statutes  such  ns  those  of  New  York  and  North  Carolina  referred  to  above  would 
bo  moot.  Thus,  both  Congress  and  the  States  would  have  the  authority,  which  they 
now  lack,  to  prevent  school  desegregation  by  means  of  race-conscious  pupil  as- 
signnientK.  Even  in  the  ab*«#»nce  of  implomenting  legisUition.  the  amendment  by 
its  own  force,  would  probably  make  such  assignments  susceptible  to  judicial 
attack. 

The  amendment  would  inescapably  have  a  profound  effect  on  efforts  to  achieve 
school  integration.  In  disestablishing  de  jure  dual  school  systems,  the  Supreme 

^Sncii  Rppplnl  htirrlpn^  hnil  b^'^n  hold  to  bp  unronstltiitlonnl  l»v  tho  Sunrpmp  Court  In  the 
Inndjnnrk  MRO  of  Hunter  EHrknm,  r?n3  r.S..  nOflO)  v:\\{o\\  strilnk  down  n  Mflttite 
ronnirinp  fnlr  JioHslnff  onllnniipfs.  !»ijt  no  other  ordlnnncen.  to  1>p  Kiibjwt  to  lonnl  rpf<»rpn(1n 

«  /.rr  V.  y^iqui^t  wns  followpd  In  Bratftry  v.  MWikev.  4!^^  P,  2(1  RD7  MflTo)  (M1r»hiffan 
Inw  dfi^lpnpd  to  oh^tnict  Dotrolt  sHiool  honrd  do«.OCTejmtlon  plnn  bold  tnvnHd)  :  ftnit  Fran- 
riHroVrnflr^  f!!rhoo1  piMfrhtv.  Johnson.  02  Cnl.  Rptr  .?on.  470  T  2d  flOO  (1071)  (Cnllfornin 
»;tnfnto  prolilhltlnj:  Involtintarv  tmns-portatlon  of  piipll«  narrowly  con5»trnpd  to  nvotd  In- 
viilldntion  or  violntlvo  of  14th  Anirndmont)  nnd  /Trj/r*  v.  firhool  mnfrict  Numhrr  One, 
nnner.  Cnhmdf).  r?!.*?  r»  S«pp.  fll  (D.  Colo.  107O.  44^  P  2n  000  (loth  Olr  1071  >  rort 
ffrantod  40  LW  nr?2i  (1072)  >  (Uf»ol«ton  of  voluntnrj*  (1p<»p|:rpffntlnn  plnn  bv  nowlv  olpotni 
niitMntpfffntlon  honrt]  iinid  violation  of  the  14th  Amondmr'nt)<  For  further  divusslon  of 
KCiff*,n,  si'f  infrn  n,  .'?4-3r». 

«»4or>r.s,  1  no7n. 

A^"^'  *  ^Stipp.  1060). 

^  A\j2  U.S.  4o'-46. 
»  /rf.nt46. 
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Court  has  characterized  race  conscious  assignments  as  **the  one  tool  absolutely 
essential"  to  eliminate  dual  systems."  Unless  the  courts  were  to  construe  the  pro- 
lH»scd  auioudniont  as  relating;  only  to  ;isjii};nmf»iit>«  made  1(»  (iver<.*oiiie  dr  faciu 
srli(K»l  sfjjreguUou,  it  would  seriously  li.'iuii>er  or  halt  furth<»r  desegrej?:ition  in 
the  South. 

In  actual  effect  the  amendment  would  hring  a  lialt  U*  and  reverse  tJie  prin- 
ciple.<  which  have  emerged  in  tlie  jmst  five  years  of  sch<K»l  de«*egregation  iitign- 
tion.  Tho.se  developments,  which  will  l>e  discuss^  in  more  detail  during  the  c*)urse 
of  tilts  memorandum  have  been  threefold ;  first,  tJiat  </c  jure  segregation  is  to  he 
eradicated  "root  and  brancir*  and  that  the  necessary  remedy  to  de  jure  segre- 
gation  must  t>e  one  which  is  conscious  of  the  racial  comi>osition  of  the  student 
hmly  of  each  school.  Second,  that  de  jure  segregation  is  to  be  found  not  only  in  the 
.<oiith  but  in  the  north  and  other  parts  of  the  country,  as  well,  where  government 
involvement  in  segregating  schools  has  taken  forms  other  than  a  statutorily 
mandated  dual  school  system.  Third,  that  even  where  racially  imb*»lanoed  schools 
have  not  been  create<l  by  government  action,  the  government,  as  a  matter  of  policy 
should  be  fn^e  to  assure  an  integrated  edu<*ation.  Moreover,  these  remedial  prin- 
ciples have  not  been  directed  solely  at  schools.  They  are  fundamental  principles 
which  are  api)licable  to  the  whole  range  of  problems  created  by  denials  of  equal 
protection. 

Most  of  the  devices  approved  by  courts  under  their  equitable  powers  to  rem- 
edy school  segregation  would  be  outlawed  by  this  amendment.  Pairing  of  schmds 
to  achieve  racial  balance;  changes  in  attendance  ssones  designed  to  achieve  better 
racial  integration ;  race  conscious  selection  of  sites  for  new  schools  and  trans- 
portation designed  to  overcome  school  segregation  would  he  subject  to  challenge 
on  the  grounds  that  they  involve  assignments  based  on  race. 


XL  SCHOOL  DESE0BE»ATI0W — THE  PAST  FIVE  YEARS 

The  1954  Supreme  Court  ruling  that  school  .segregation  sanctioned  by  State 
statutes  violated  the  Equal  Protection  Clause  of  the  Fourteenth  Amendment.'* 
was  not  the  end.  but  rather  the  beginning  of  judicial  efforts  to  eliminate  dual 
school  systems.  ThiH  part  of  the  memorandum  will  discuss  legal  devehipments  in 
the  area  of  school  desegregation  ^hich  have  occurred  during  the  jmst  five  years." 
Particular  emphasis  will  he  given  to  the  constitutional  duty  of  school  officials 
to  take  affirmative  mea.sures  to  desegregate  dual  school  systems  and  the  broad- 
ening concept  of  de  jure  segregation. 

A.  Duty  to  Tal-c  Affirmative  Action  to  Destef/rcffatc  Schoola 

In  Ihiitrd  ^tatci<  v.  Jeffrrmn  Vounty  lUmrd  of  Edurafiort. "  the  T'.S.  OoUi't 
of  Appeals  for  the  Fifth  Circuit  ruled  that  a  ^.tate  has  an  affirmative  duty  to 
eliminate  the  effects  of  de  jure  or  State>imposed,  school  segregation.*^  At  issue 
In  Jefferson,  was  the  constitutionality  of  school  desegregation  plans  drawn 
pursuant  to  HKW  guidelines.  The  guidelines  were  based  on  free  choice  of 
schools,  and  in  upholding  the  guidelines  the  court  emphasized  that  freedom  of 
choice  plans  were  acceptable  only  if  they  actually  resulted  in  integration." 
The  decree  issued  by  the  Fifth  Circuit  dictated  elements  which  must  be  contained 
in  a  free  choice  plan  to  assure  the  existence  of  a  imitary  system.  The.se  included 
mandatory  annual  exercise  of  choice,  with  notice  and  explanation  of  the  decision 
involved,  equalization  of  school  faculties,  maintenance  of  remedial  programs, 
and  desegregation  of  faculty  and  staff. 

In  1908,  the  Supreme  Court  issued  its  first  significant  school  desegregfltion 
ruling  involving  the  procedures  used  to  implement  Broicn*s  desegregation  require- 

^*Rroirn  v.  noartt  of  ^duration  347  Tt.S.  4<i3  (1054).  JBrown  T].  One  ypar  lnt*»r. 
thp  Tonrt  orrtorert  thnt  rndally  nonrtlRoHmlnntory  ttchool  RVPtcm^  bp  orwitw!  "nith  nil 
<1#»!M»pratp  KtiPPji  "  lirniKn  v.  Board  of  Editeaiion.  340  TT.S.  204.  301  finnS).  \nrotrn  Jj\ 

«Thp  dlRcnsMon.  howpvpr  Is  Umlto<1  to  stnrlcnt  dpflrffrpjmtJon.  Not  front4»d  Ik  the 
dp«!eprr*»>ratlon  of  fncnlflpa  anii  «tnlfH.  n  !o8<»  oontrovmln!  nr«i.  nnd  one  not  affpotefl  hv 
thp  propo«pr1  con<?tUntlonal  nmendmont.  There  is  n  f»ljrnlflcant  hody  of  inw  Teqnlrlnir  tpfloher 
dPBpffreiration.  which  \%  well  snmrnarized  In  Emerson.  Hnher.  and  Porsen  "PnWirnl 
(nt(t  CirUjtifjhfn  in  the  Utfifrd  fftatrn,  1071  Supp.  to  Volume  II.  (1071)  70--73  (herelnnftcr 
eited      Emerpon.  1071  Supn.) 

"372  F.  2d  S3fl  (5h  Clr.  10^6).  aflf'd  on  rehenrlnir  en  hane  3S0  F.  2d  385,  cort.  denied 
unh  nom.  Cadd/i  Parish  School  Bd.  v.  Vnited  Bfatrfi,  3S0  IT.S.  840  (10(17). 

"372  F.  2d  «a8. 

lypreedom  of  eholee  menn.s  the  maxlmtim  amount  of  frrprlom  and  elenrly  understood 
eholce  In  a  bona  fide  unitary  system  where  schools  are  not  whltp  schools  or  Neprro  schools — 
J«8t  schools.''  Id.  at  800. 


188 


ment.'*  In  Green  v.  School  Board  of  Xew  Kent  County/^  the  court  essentially 
adopted  the  position  of  the  Fifth  Circuit.  New  Kent  County,  a  rural  Virgiuiii 
County,  had  operated  a  total  of  two  schools,  one  black  and  one  white.  lu  1005, 
the  school  board  adopted  a  freedom  of  choice  plan. 

The  Board  contended  that  by  adopting  the  plan,  it  bad  desegregated  the 
school  system  in  coniiiliauee  with  the  law,  although  there  was  little  actual  in- 
tegration. Using  a  results  test,  the  court  held  that  the  mere  existence  of  a  freedom 
of  choice  plan  was  insufficient,  and  that  Brown  11^  refiuired  that  dual  school 
systems  be  a!K)lished. 

School  boards  such  as  the  respondent  then  operating  state-compelled  dual 
systems  were  .  .  .  clearly  charged  with  the  affirmative  duty  to  take  whatever 
steps  might  be  necessary  to  convert  to  a  unitary  system  in  which  racial  dis- 
crimination would  be  eliminated  roo^  and  branch.^ 

In  ruling  that  mere  freedom  of  choice  is  imijennissible  if  it  does  not  result 
in  a  "unitary  non racial"  school  system,  the  court  did  not  outline  what  steps  a 
school  board  must  take  to  desegregnte,  hut  left  to  the  district  courts  the  respon- 
sibility of  assessing  the  effectiveness  of  desegregation  plans.  Such  plans,  the 
Court  stated,  must  promise  "meaningful  and  immediate  process  toward  dis- 
establishing state-imi>osed  segregation."  **  Withott  dictating  the  means  of  deseg- 
regating a  school  system,  the  Green  decision  clearly  mandated  that  dilatory  tac- 
tics and  tokenism  were  constitutional  violations  and  that  school  boards  must 
take  affirmative  measures  to  eliminate  de  jure  segregation. 

After  the  Green  niling,  many  school  boards  continued  to  use  tactics  designed 
to  avoid  full  integration  in  light  of  the  Court's  not  yet  having  addressed  itself 
to  the  question  of  what  measures  a  school  board  must  take  to  produce  a  unitary 
school  system,  nor  having  defined  "unitary  nonracial".  Subsequently,  the  circuit 
courts  of  appeal  rejected  fieedom  of  choice  plans  which  produced  little  integra- 
tion.^ The  lengthiness  of  litigation,  however,  allowed  most  school  boards  to  use 
this  system  for  the  1968-69  school  year.  School  boards  then,  with  assistance  from 
the  Department  of  Health,  Education,  and  Welfare,  were  compelled  to  prepare 
desegregation  plans  utilizing  school  attendance  zones,  pairing  of  schools,  busing 
of  pupils,  etc.  In  addition  to  rejecting  "freedom  of  choice.'*  circuit  courts  also 
prohibited  the  use  of  attendance  Sfones  based  on  racially  identified  neighborhood 
lines  and  which  produced  little  desegregation.* 

In  October  1969,  the  Supreme  Court  again  expressed  its  intolerance  of  measures 
that  either  produced  less  than  complete  desegregation  or  delayed  desegregation  of 
school  systems.  In  August  of  1969,  the  Fifth  Circuit  Court  of  Appeals  had 
granted  a  request  by  the  Department  of  Health,  Education  and  Welfare  to  delav 
by  one  year  the  implementation  of  desegregation  plans  for  30  Mississippi  school 
district.s.'*  When  HEW's  plans  were  withdrawn,  no  other  desegregation  m^easures 
were  substituted.  All  of  the  districts  affected  would  therefore  continue  using  their 
old  f  reedom*of-choice  plans. 

In  Alexander  v.  Holmes  County  Board  of  EducatUm,'^  the  Supreme  Court 
reversed  the  Court  of  App^»als  delay,  stating  that:  .  .  .  continued  operation  of 
segregated  schools  under  a  standard  of  allowing  "all  deliberate  speed"  for 
d^^segregation  is  no  longer  constitutionally  permissible.  Under  explicit  holdings 

>•  The  court  had  been  ..Uent  on  the  question  of  school  sejrregatlon  for  a  decade  during 
which  time  virtually  no  proffress  was  made^ln  deseffrejratlnjr  southern  f»chool  systems. 
•S*oo?^5o 'lo??  Rights  Southern  Desegregation  1966-67"  (1967) 

■•^  391  US  430  (1068) 

«S«pra  n.l4.  See  also  Cooper  v.  Ac. -on  358  U.S.  1  (1958)  prohibiting  segregation  by 
^l^u^  T^Lf^l^  Rxecutlve  and  I>ertKlative  acUon  and  ordering  Immediate  desegregation 
of  the  Little  Rock,  Ark.  school  system. 

»  391  U.S.  at  437-38. 

»*Ec.  Hall  V.  $t.  Helena  ParUh  School  Board,  417  P2d  801  (r»th  Clr  )  cert  denied 
a96  tfS  904  (1969)  :  UM.  v.  Hinds  Co  School  Bd.  of  £?dtlc1?417  F^d  852  (nth  Cl^  1969)  • 
Felder  v.  Harnett  County  Bd.  of  Education,  409  F.2d  1070  (4tb  Clr  1969)  ;  Walker  v 

United  States  v.  Greenwood  Municipal  Separate  School  Dist.,  406  P  2d  1086  (Hth  Clr  ) 
<i^^2^  \^^^Vy.Clarksdale  Municipal  Separate  School  Oint. 
409  F.2d  (W2  (5th  CMr.)  cert  denied  396  US.  C40  (1969)  ;  Vnited  States  v  Indlanola 

*»  V.St.  V.  mn^s  Co.  School  Board  417  F.  2d  852  (5th  Clr.  1969). 
«  396  U.S.  19  (1969). 
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of  tliis  Court  the  obligation  of  every  school  district  is  to  terminate  dual  school 
systems  at  once  and  to  operate  now  and  hereafter  only  unitary  schools.*" 

In  Sicann  v.  Charlotte-Mecklenhurff  Board  of  Educatiorty^  the  Supreme  Court 
for  tlie  first  time  considered  the  type  of  remedial  action  needed  to  create  a 
unitary  school  system.  The  district  court  had  appointed  an  expert  to  prepare  a 
plan  for  desegregating  the  Charlotte-Mecklenburg  school  district.  This  plan^  which 
the  district  court  ordered  Implemented,  went  much  further  than  the  school  board's 
plan  toward  achieving  racial  balance  throughout  the  system."*  The  plan^  as  finally 
approved  by  tlie  district  court  and  circuit  court  of  appeals  necessitated  extensive 
busing  of  students."  In  upholding  the  expert's  plan,  the  Supreme  Court  not  only 
reaffirmed  the  duty  of  school  boards  to  take  affirmative  measures  to  eliminate  dual 
school  systems^  but  attempted  to  outline  the  type  of  actions  to  be  takea^  The 
guidelines  issued  by  the  court  dealt  wtih  four  methods  commonly  used  to 
desegregate  scliool  systems : 

1)  Racial  quotas,  tlie  Court  ruled^  may  be  used  as  part  of  the  remedy  for  ellm- 
Inatiug  school  segregation. 

2)  One-race  schools  are  permitted  In  a  district  if  there  are  only  "some  small 
number'^  of  them  and  if  they  are  shown  not  to  be  part  of  de  jure  segregation. 
The  Supretti«^  Court  emphasized  that  district  courts  and  school  authorities  must 
attempt  to  eliminate  such  schools.  There  is  a  presumption  against  the  constitu- 
tionality of  these  sctiools,  and  the  school  authorities  have  the  burden  of  pro- 
viding *'tliat  their  racial  composition  is  not  the  result  of  present  or  past  discri- 
minatory action  on  their  part.'' 

3)  School  Att€7tdanc€  Zones  may  be  redrawn  in  order  to  eliminate  segregated 
schools.  Racially  neutral  assignment  plans  may  often  be  Inadequate  to  achieve 
desegregation.  Zones  need  not  be  contiguous^  nor  must  thev  result  In  students 
attending  "neighborhood  schools".  If  they  are  designed  with  the  purpose  and 
effect  of  achieving  nondiscriminatory  assignments. 

4)  Transportation  of  students  was  treated  gingerly  by  the  Supreme  Court. 
Noting  that  ''[b]us  transportation  has  been  an  Integral  part  of  the  public  school 
system  for  years",^  ttie  Court  stated  that  ordering  of  busing  Is  a  proper  remedy 
in  ^hool  desegregation  cases.  The  test  of  how  much  busing  Is  permissible  Is 
essentially  one  of  reasonableness:  An  objection  to  transportation  of  students 
may  have  validity  when  the  timje  or  distance  of  travel  Is  so  great  as  to  either  risk 
the  health  of  the  children  or  significantly  Impinge  on  the  educational  process*" 

The  Sivann  decision,  '.ItUough  It  leaves  many  Issues  untouched,  Is  a  major 
contribution  to  the  law  of  school  desegregation.  In  that  It  sustains  the  power 
of  tlie  district  courts  and  school  autliorities  to  take  strong  measures,  Including 
those  based  specially  on  the  race  of  students,  to  eliminate  de  jure  segregation.*' 

B.  Judicial  Challenges  to  Race-Conscious  Retnedial  Action 

In  11^07.  the  U.S.  Commission  on  Civil  Rights  analyzed  the  many  cases  which 
challenged  the  right  of  State  and  local  school  officials  to  achieve  school  desegrega- 
tion in  the  north  and  south  by  student  assignment  based  on  the  race  of  pupils 
Involved.  The  Commission  concluded  that :  The  Courts  consistently  have  upheld 
actions  at  the  State  or  local  level  designed  to  eliminate  or  alleviate  racial 
Inilmlauco  in  the  publl(»  scliools  against  tlie  charge  by  white  parents  that  It  Is 
unconstitutional  or  unlawful  to  take  race  Into  consideration." 


Jd.  at  20. 
»402tJS  1  (1071). 
»o  an  F.  Snpp  2C5.  (W.D.  N.C.  1070). 
«  4.31  F2d  138  (4th  Cir.  1970). 

»=Tbe  |>ro)>lpiii'<  eneonnterotl  by  the  district  courts  and  courts  of  appeals  make  plain 
that  we  RhonUl  now  try  to  amplify  ffti  Idol  lues,  however  Incomplete  and  Imperfect,  for 
the  assistance  of  school  authorities  and  courts."  402  US  at  14. 

•o  /f/.  n-  'iCi. 

^«  tA. 

»  lil.  nf  20. 
»/(/.  at  30-.31. 

^  In  a  (•()nu>.Jnlon  case.  Davits  v.  Board  of  School  Commiesioners  of  Mo}>ile  County, 
402  US  3.3  (1»71).  the  Snpreme  Court  refused  to  uphold  the  deseffrcffatlon  plan  of  Mobile, 
Ala.  bmitise  it  treated  thr»  predominantly  black  eastern  section  of  the  metropolitan  area 
as  an  Isolated  area,  requiring  no  buslnp  to  desegregate  Its  elementary  schools,  all  of  which 
were  over  90%  black.  The  Supreme  Court  remanded  the  case  to  the  Circuit  Court  of 
Appeals  with  Instructions  to  consider  no n- contiguous  zoning  and  busing  in  order  to 
fashion  an  effective  desegregation  decre*. 

»U.S.  Commlsslo.i  on  Civil  Rights  Racial  leolation  in  Puhlio  SchooU  234(1967). 
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J^rmecfyinff  de  jure  segregation 

In  two  recent  school  desegregation  cases,  the  Supreme  Court  explicitly  affirmed 
the  authority  o?  school  boards  to  consider  the  race  of  pupils  in  dese^rretratins 
de  jure  school  districts.  In  McDanAel  v.  Barresi,^  the  Court  reversed  an  injuncMon 
jifjaiiist  a  school  desegregation  plan,  granted  by  the  Supreme  Court  of  Oeorpir* 
))f»caiise  it  treated  students  dilQferently  on  the  basis  of  race.  Chief  Justice  Buri?er. 
for  the  Court,  found  that :  The  Clarke  County  Board  of  Education,  as  part  of 
\t»  affirmative  duty  to  disestablish  the  dual  jschool  system,  p»operlv  took  into 
nccount  the  race  of  Its  elementary  school  children  in  drawing  attendance  line^. 
To  have  done  otherwise  would  have  severely  hampered  the  board's  abilitv  to 
deal  effectively  with  the  task  at  hand.*^ 

Justice  Burger  then  referred  to  the  affirmative  duty  of  school  boards  to  elimi- 
nate  racial  discrimination  required  by  Green:  In  this  remedial  process,  steps 
ruling  involving  the  procedures  tised  to  implement  Brown's  desegregation  require-, 
their  race  .  . .  Any  other  approach  would  freeze  the  status  quo  that  Ls  the  verv 
tar?:et  of  all  desegregation  processes.*^ 

In^wawjv.  Charlotte-Mecklenburg  Board  of  Education'^  the  Supreme  Court 
constdered  two  specific  remedial  measures  that  involved  assignments  which  take 
consideration.  One  was  the  use  of  racial  quotas  in  each  school,  towards 
which  <lesegregation  efforts  should  be  aimed.  The  Court  held  that  a  court  could 
not  require,  as  a  matter  of  constitutional  right,  any  particular  degree  of  racial 
balanw  in  each  school,  in  this  ca«e.  however,  the  mathematical  ratios  were  used 
JH; 2?^i"*  !°  P*"^^  sLaping  a  remedy,  rather  tban  an  inflexible 
requirement.  -  Such  a  use  of  racial  ratios  constituted  a  permissible  equitable 
remedy  for  the  circumstances  of  the  case. 

The  Supreme  Court  also  considered  the  legality  of  the  system  of  selection  of 
attendance  areas  used  by  the  district  court  to  disestablish  the  dual  school  sv«teni. 
ThiR  system  was  clearly  designed  to  transfer  students  on  the  basis  of  race.  The 
Supreme  Court  discussed  In  some  detail  the  need  for  such  remedial  measure^ : 

Absent  a  constitutional  violation  there  would  be  no  basis  for  judidallv  order- 
!l«f^,^^^f students  on  a  racial  basis.  All  things  being  equal.  With  no 
n^^f  discrimination,  it  might  well  be  desirable  to  assign  pupils  to  schools 
5^:^^  *^  ''^''^  "'^t  ^nuJil  iu  a  system  that  has  been 

deliberately  constructed  and  maintained  to  enforce  racial  segregation.  The  re- 
medy for  such  segregation  may  be  administratively  awkward,  inconvenient,  and 
^^^^  situations  and  may  impose  burdens  on  some ;  but  all  awk- 
.  "'^-onvenlenco  cnnnot  l>e  avoided  in  the  interim  period  when  reme- 

dial  adjustments  are  being  made  to  eliminate  the  dual  school  svstems. 
At\'t\  ^^"y  neutral  a.ssignment  plans  proposed  hv  schoorauthorities  to  n 
district  court  may  b<^  inadequate .  such  plans  may  fail  to  conuferact  the  contlmi- 
inc:  effects  of  paj^t  school  se-n^jration  rosultiu?,'  from  discHmiuatorv  lm>ation  of 
scliool  f^ites  or  distortion  of  school  size  in  order  to  achieve  or  maintain  an  artificial 
racial  separation.  When  school  authorities  present  a  district  court  with  a  'loaded 
game  board,  affirmative  action  in  the  form  of  remedial  altering  of  attendance 
7:one9  is  proper  to  achieve  tnily  nondiscriminatory  assignments.  In  short,  an 
assignment  plan  is  not  acceptable  simply  because  it  appears  to  be  neutral.^* 
Remedpinff  Racial  Tmhntance 

T^wer  court  decisions  have  (affirmed  in  some  cases  by  the  Supreme  Court)** 
affinne<l  the  power  of  school  officials  to  overcome  <}c  facto  segregation  even 
though  such  action,  unlike  the  steps  taken  in  f^wanr^,  has  not  l>een  held  to  be 
constitutionally  required. 

The  power  of  the  State  to  undo  the  effects  of  school  segregation  has  been 
broadly  defined  in  other  decisions.  In  Jrnkinft  v  Township  of  M*)rris  School 
ninirirt.  No.  A-117  (.Tune  25. 1071)**  the  Supreme  Court  of  Xew  .Tersev  stated  that 
the  State  Commissioner  of  Education  had  the  power  to  ignore  di.sfrict  boimda- 
ric^s  to  effectuate  school  integration.*^ 

»  402  US  .30  (1971). 
at  41. 

« r.f . 

<»4r,?tJS  t  (1»71). 
*«rff.  at  25. 
M.  at  2fi 

infr/'fttn  'M^''"'*'*^"'^''^      ^  ""'^  ^^^^^^  Cnmmittcc  of  Bonton  v.  noanl  of  Kducnthn, 
Cited  m  Kmerson,  1071  .Sunp.  nt  TO-RO, 
^  However  di^trfrtine  hr  tlip  Rtnto  which        thr»  offpot  of  lnrron«Jinff  rnclfil  «»nhf,inncf» 
hut  was  (ncfnM  hr  Vcitlmnto  consMomtlons  imrHnti^d  to  rnco  wns  nnhpld  in  WHnht  v 
m^doN  j''  97l7  ^^^^        ^^^^^  ^"^^  f^penri^rr,  KupJer  ^"2  P^Supp 
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State  laws  designed  to  overcomo  tucial  iuibaluiice  in  tlie  schools  have  generally 
lieeii  upheld  as  legitimate  exercise  of  the  State's  police  power.  The  Massachuetts 
IlaHal  Iiubulance  Act*^  which  requires  the  withholding  of  SState  fundus  from  dis- 
tricts which  do  not  prepare  aud  iDiplemcnt  plans  to  eliminate  racial  imbalance, 
was  held  constitutional  in  School  Vo7nmtttev  of  Hoston  v.  Board  of  Education*'* 

t'lidtT  Uic  Illinois  statute  upheld  in  Tottwtz  v.  liorird  of  Education  M'aukxu/an 
City  ^School  District  A'o.  VI the  Illinois  Superintendent  of  Eduea  Ion  has  issued 
stringent  reguIaUons  requiring  every  schtml  district  to  achieve  approximate  racial 
balance  in  oach  school,  corrosixiriding  within  15  percent  t^  the  racial  comitositioti 
of  the  school  district.  The  regulations  provide  for  State  and  Federal  fund  cutofl's 
for  non-eonipliance.  They  have  not  yet  been  subject  to  judicial  challenge." 

C.  Dc  Jnr*  v.  Dc  Facto  Sv*jrcffation 

The  distinction  l»etweea  dc  jure  school  segregation— that  imposed  by  law~an<l 
de  facto  segregation— tliat  which  is  not  tlie  result  of  State  law  or  puriiosefnl 
discrimination  by  school  autliorities — is  one  that  has  been  drawn  by  the  courts 
in  defining  the  tyi>e  of  school  desegregation  prohibited  by  the  Four  teem  li 
Amendment."  School  desegregation  nilings  in  the  i>ast  few  years,  however, 
have  constmtKl  almost  all  forms  of  sch*M>l  .segregation  as  da  jure  or  have  »*ejeoted 
the  dc  facto  concept  with  increasing  frequency.  The  effect  of  these  cases  is  to 
minimize  the  significanc*e  of  the  dc  jure — de  facto  distinction. 

1.  The  Disti)iction 

The  argument  that  only  legally  siinctioned  school  segregation  violates  the 
Constitution  is  based  on  the  Supreme  Court's  ruling  in  Brotmt  v.  Hoard  of 
Education  I.^  There,  the  cases  before  the  Court  all  challenged  state  sponsored 
and  required  segregation  and  therefore  the  holding  only  reached  de  jure 
segregation.  Tlie  language  of  the  Court  does  not  explicitly  limit  the  holding  of 
Brown  to  st;ite-coini)€lleil  segregation.  The  stated  rationale  of  Brown  reached 
all  forms  of  racial  isolation  in  e<UKvation.  and  the  role  of  the  state  in  si^grega- 
ting  students  was  not  emphasiml  in  the  wording  of  the  oinnion;  Segregation 
(►f  white  ami  ^(^lored  children  in  public  .««chools  has  a  detrimental  c'ffc»ct  uiMin  tht 
colored  children.  The  impact  is  greated  w'hen  it  has  the  sanction  of  the 
law (Emphasis added) 

The  Court  concluded  "that  in  the  lield  of  public  education  the  doctrine  of 
•separate  but  equal'  has  no  piace.  Separate  e<lucational  facilities  are  inherently 
uneqnal.''  ** 

To  date,  the  school  desegregation  cases  which  h -ve  reached  the  Supreme 
Court  have  all  originated  in  States  which  had  officially  sanctioned  segregation 
at  one  time.  The  CJourt  lias  not  heard  a  so-called  -'de  facto*'  school  case."  and 
there  has  been  disagreement  among  the  circuit  courts  of  appeal  w^hether  the 
Equal  Protection  ClaufC  of  the  Fotirteenth  Amendment  imposes  a  duty  upon 
school  officials  to  correct  adventitious  segregation. 

Four  conrts  of  appeals  have  held  that  there  is  no  such  duty.^  These  rulings 

«  Mass.  Gon.  Laws.  Ch.  71  See.  37D  (1965). 

« :<n2  MiiMK.        227  N.E.  2d  721»  (1007)  app.  dlsm.  389  U  S  572  nfl68) 
in.  2d  593.  237.  N.K.  2d  4ft8  (lOSS).  (!»«»)• 
j^^^jArticle  "IHInols  Desegregation  Law  Is  One  of  tho  Stlffest"  Washington  Post.  Dec.  13. 

UTbe  leading  defining  caae  defining  de  facto  segregation  Is  Bell  y  ftfthaai  auu  af  aajr*i 
213  P.  Supp.  819.  (N.D.  Ind.).  Affd.  8S4  2(1  2oS  (7th  CIr  1!IC3).  eSt  LnilK^iirfK' 
»24  where  advenUtlous  segregation  In  tW  spools  of 

balanced  because  of  the  nppllcftUon  of  a  neighborhood  school  policy  In  the  contSt  of 
rS^*"jiL^*^fif^*^  Patterns-wa«  challenged.  The  law  do4  not  njqul^^^ 

the  court  "that  a  school  system  developed  on  the  neighborhood  school  VfiS  honMtly 
and  consclentlouslv  conHtracted  with  no  Intention.  .  .  .  to  segreffate  the  raipi^ijit  kL 
abandoned  because  the  resulting  effect  1»  to  have  a  *rael!d^l^Waiw  KrSl^ 
whiire  the  district  Is  populated  almost  entirely  by  Negroes  or  whites"  See  also  <«!Ztem  r 
School  Board  (Hopetccllh  345  P.  2d  325  (4th  Clr  )    vacatAd  inrf  r^i^m^SZA^i  ^uI' 
gro«nds.^3S2  U:s.  10.1^(1%)  ;  Drat  v.  CiTiciliVatino^^^^ 

wSiiPraii.  14. 
»«.347  U.S.  4»4. 

»ln  1958.  the  Supreme  Court  exoressly  prohibited  sclio*  ^  wjrivwatlon  r^MiiiiHnff 
•7  Supra  n.  52  p.  22. 
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were  all  made  at  least  six  years  ago,  and  at  least  one  Circuit  Court  of  Appeals,  the 
Sixth,  has  changed  its  position  on  the  issue  of  de  facto  segregation.^ 

2.  AMndonment  of  the  De  Facto  Concept 

During  the  past  five  years  lower  Federal  court  decisions  have  virtually  nullified 
the  distinction  between  de  jure  and  de  facto  segregation  by  expanding  the  de  jure 
concept  to  include  activities  which  several  yiiars  ago  would  have  been  termed 
de  facto. 

Kather  than  rejecting  the  concept  of  de  facto  segregation,  courts  continue  to 
hold  that  only  de  jure  is  forbidden  by  the  Fourteenth  Amendment.  However, 
courts  have  used  factual  analyses  of  the  discrimination  before  them  to  find  that 
almost  all  forms  of  school  desegregation  are  de  jure,  and  therefore  in  violation 
of  the  Coitstitution. 

The  most  prevalent  form  of  school  segregation,  other  than  that  imposed  oy  law, 
is  segregation  which  results  from  racial  residential  patterns.  As  early  as  1061.  a 
Federal  district  court  held  that  the  New  Bochelle,  N.Y.  school  board  could  not 
maintain  a  segregated  school  system  which  was  based  on  racir.l  residential 
districts.*  The  court  noted  that  prior  to  1049,  school  attendance  zones  had  been 
gerrymandered  to  isolate  black  children  within  one  school,  and  that  the  school 
board's  failure  to  take  affirmative  measures  to  eliminate  segregation  was  a  viola- 
tion of  the  Fourteenth  Amendment.  The  court  relied  heavily  on  a  broad  interpre- 
tation of  Braum,  stating  that  it  was  premised  on  the  inherent  inequality  of 
segregated  education,  rather  than  on  the  Illegality  of  a  state-operated  dual  school 
system. 

Other  Federal  courts  have  been  slow  in  adopting  the  view  expressed  in  Taylor. 
It  was  not  until  1907  that  the  position  that  a  school  board  cannot  purposefully  use 
residential  segregation  as  a  basis  for  racially-designed  school  attendance  zones 
became  more  widely  accepted.  ,  ,  _ 

One  of  the  first  circuit  courts  of  appeals  to  adopt  this  position  was  the  Fifth. 
In  V.8  V.  Jeffer9on  Co^  Board  of  Educ,  the  court  characterized  segregation  in 
the  South  which  results  from  residential  patterns  as  '*pseudo  de  facto.*'  It  stated : 
Here  school  boards,  utUizing  the  dual  zoning  system,  assigned  Negro  teachers  to 
Negro  schools  and  selected  Negro  neighborhoods  as  suitable  areas  in  which  to 
locate  Negro  schools.  .  .  .  Segregation  resulting  from  racially  motivated  gerry- 
mandering is  properly  characterized  as  "de  jure"  segregation.  See  Taj/lor  v. 
Board  of  Education  of  the  City  of  New  Rocmie,  S.D.,  N.Y.  19^1, 191  Supp. 

The  courts  have  had  the  power  to  deal  with  this  situation  since  -Brown  /.  In 
Solland  v.  Board  of  Puhlic  Instruction  of  Palm  Beach  County,  o  Cir.  1958,  2o8 
F  2d  T30,  although  there  was  no  evidence  of  gerrymandering  as  such,  the  court 
f^*  -^d  that  the  board  "maintained  and  enforced"  a  completely  segregated  system 
ub.  •  the  neighborh^  plan  to  take  advantage  of  racial  residential  patterns. 

iBrmative  use  of  exclusionary  residential  Patterns  as  a  basis  for  PUpil  assign- 
mAiif  wf»R  also  Struck  down  in  Bohson  v.  Hanson."  There  the  Federal  District 
Co^rtZ  t^e  of  cSCbia  found  that  the  District's  use  of  neighborho(^ 

Si  policy  as  Zdified  by  the  use  of  optional  transfer  zones  designed  to  permit 
white  stSiS^  in  riclally  mixed  neighborhoods  to  escape  to  an  all  white 
nrmaloritvwhiteschools  violated  the  Fourteenth  Amendment 

a^hr^^^bWds  ha^  argued  that  they  have  no  obligation  to  correct  a  "de  facto" 
sys^tfrinhS  f^^^^^^      predecessors.  This  contention  was  rejected  in  U.S.  v. 

^T^f  d'iSrilf  oSm^^^  schools.  Two  located^in^a  predominantly 

xroo;n  frSi  Of  Cook  c7unty  ^lled  Phoenix,  had  "about  99%  Negro"  enrollment 
Sdinrto  th^^^  The  other  four^schc^ls  were  located  in  areas 

nf  Phoenix  which  were  "almost  exclusively"  white, 
court  KpSK^       findings  that  defendants  "inherited  from  their 
^!J.e^!o  •  flU^rWiinfltorily  segregated  school  system  which  defendants  subse- 
predecessoi^a^scrlmiM^  and  practices  which 

?ffSlly  SrJd /^^^^  ^  f<^^o  segregation.-  These 

-The  Sixth  C  W^^^^^^^^  5To?'»  » 

Sae^^  tWo5  bS'arTto  over?ime  thi?  effcSf  of  what  would  have  been  termed  de  facto 
^k^^^^^^l^JS^f  ^Eduo^'of  the  City  of  New  Rochelle  School  Dittrict,  191  F.  Supp.  181 
r?D       W61)  '294  &6^cert.  M,  368  US  940  (1901).. 

« III  F  SuplVoi?  i03^  499  \DCO^i967) ;  a^d  wb.  nom.  Smuck  v.  HoUon,  108  F.  2d 

^^SlSi^F  M:  i?26^il25  (7th  Clr.,19(»). 
m  M.  at  1181. 
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policies  and  practices  included  drawing  of  attendance  zones,  huring  of  pupils,  and 
the  formulation  of  a  plan  to  restructure  the  school  district.  The  court  held  that 
the  Board's  conduct  constituted  a  violation  of  the  Fourteenth  Amendment. 

Other  decisions  have  gone  furttier,  and  adopted  an  "effects"  test,  holding  that 
the  use  of  a  neighborhood  school  plan,  even  without  racially  discriminatory  mo- 
tives, is  unconstitutional  if  such  plan  results  in  a  high  degree  of  segregation. 
One  of  the  issues  in  Brewer  v.  School  Board  of  City  of  Norfolk,  Va.^  was  the 
gerrymandering  of  high  school  attedance  zones.  The  circuit  court  of  appeals,  in 
remanding  the  case  to  the  di.strict  court,  instructed  it  to  detenuine : 

V  hether  tlie  racial  pattern  of  the  districts  re.sults  from  racial  discrimination 
with  regard  to  housing.  If  residential  racial  discrimination  exists  it  is  immaterial 
that  it  results  from  private  action.  The  school  board  cannot  build  its  exclusionary 
att<»ndance  areas  upon  private  racial  discrimination.  Assignment  of  pupils  to 
ncigliborhooil  .schools  is  a  sound  concept,  but  it  cannot  be  approved  if  residence  in 
a  iifighborhood  is  denied  to  Negro  pupils  solely  on  the  ground  of  color.'^ 

In  U.f^.  V.  lioarO  of  Education,  Independent  School  District  iVo.  i,  Tulsa  Co,, 
Okla,,^  the  court  found  that  residential  segregation  in  Tulsa  was  partially  the 
result  of  the  vse  of  restrictive  covenants  prior  to  1954.  The  imposition  of  a  neigh- 
bor I  sch0(»l  policy  \i\yon  this  residential  pattern  was  one  of  the  grounds  on 
which  the  school  system  was  found  to  violate  the  Fourteenth  Amendment.  The 
court  dismissed  the  relevancy  of  school  officials'  intent  in  designing  the  neighbor- 
hood sc'\uol  policy : 

Before  the  "good  faith*'  of  the  school  administrators  becomes  constitutionally 
relevant,  it  ii*ust  first  be  shown  that  the  neighborhood  plan  has  evolved  from 
racially  neutral  demographic  and  geographical  considerations.*' 

Relying  on  Brewer,  the  court  held  that  the  attendance  zones  were  discrimina- 
tory from  their  very  inception.* 

I!n-yer  and  Tulsa  go  very  tar  in  broadening  the  de  facto  concept,  and,  in  effect, 
make  Jie  dichotomy  between  de  jure  and  de  facto  much  less  meaningful.  First, 
they  hold  that  the  discrimination  involved  need  not  be  that  of  the  school  board. 
Second,  even  private  discrimination,  if  it  is  relied  Upon  in  good  faith  by  a  school 
hoard  becomes  de  jure  in  the  sense  that  it  falls  within  the  ambit  of  the  Four- 
teenth Amendment. 

Davis  V.  Cith'  of  Pontiac**  is  similar  to  DiMrict  151  in  its  approach  to  the  ques- 
tion of  de  facto  segregation,  yet  it  also  relies  on  results  rather  than  Intent.  The 
district  c^nrt  found  that  attendance  zones  and  school  construction  were  use<l  in 
conjunction  w'ith  existing  residential  segregation  with  the  result  of  perpetuating 
a  segregated  school  system.  As  a  result,  the  school  board  was  practicing  de  jure 
segregation 

Sins  of  onlission  can  be  as  serious  as  sins  of  commission.  Where  a  Board 
of  Education  has  contributed  and  played  a  major  role  in  the  development  and 
grf^wtl  of  a  segregated  situation,  the  Board  is  guilty  of  de  jure  segregation. 
The  f»,ct  that  such  came  slowly  and  surreptitiously  rather  than  by  legislative 
pronouncement  makes  the  situation  no  less  evil.'* 

In  upholding  the  dii  trict  court  the  court  of  appeals  distinguished  its  earlier 
dc  facto  ruling.  It  cited  Deal  v.  Cincinnati  Board  of  Education'^  for  the  proiv- 
osition  that  a  school  district  does  not  have  a  duty  to  act  affirmatively  to 
eliminate  racial  regregat  m  which  is  "not  attributable  to  stliool  policies  or 
pr.«"tices  and  is  the  result  of  housing  patterns  and  other  forces  over  which 
the  school  administration  had  no  control.""  Here,  however,  there  was  a  "quan- 
tum of  official  discrimination"  sufficient  to  make  the  14th  Amendment  applicable. 

The  involvement  of  the  school  board  in  DavU  with  the  segregated  housing 
patterns  which  resulted  in  racially  isolated  schools  was  not  greater  than  that 
of  a  school  board  in  most  areas.  Although  paying  lip  .service  to  the  de  facto- 
de  jure  distinction,  the  Davis  courts  definition  of  impermissible  conduct  is  r.^ 
stricter  than  that  of  Brewer  or  TuUar  which  forbid  reliance  on  private  residen- 
tial ^segregation  in  drawing  school  attendance  zones. 

«*  m  r.  2d.  .^7  (4th  Cir.  1968)., 
«  fd.  at  41-42. 

«  429  F  2(11253  (10th  Clr.  1970). 
«//f.  at  12.58. 
.•»/<I.  At  1259. 

« .^09  F  Runp.  734  (D.  Mich.  S.D.  1970).  aff'd  443  P.2d  5?8  (6th  Clr.  1971).  cert,  den  404 
U.S.  913  (1971).  ^ 

J»  Id.  At  309  P.  Supp.  74d-42. 
?i  Siuprn,  n.  52. 
«443P.  2d  573«tR75. 
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In  Bradley  v.  The  school  Board  of  the  City  of  Richmond/^  Judge  Merliige 
found  tluit  the  City  of  Riclimoiid  luid  the  adjoining  counties  ha  '  -^ngapod  in 
de  jure  discrimination.  The  practices  to  wliicli  lie  referred  as  constituting  de 
jure  segregation  were  reliance  on  private  discriminatory  housing  patterns, 
school  construction  and  drawing  of  attendance  zones,  among  others.  The  court 
relied  hoavily  on  Brewer,  Davis,  Tulm  and  similar  cases.  Although  the  relief 
ordered  in  (he  Uichraona  case,  the  consolidation  of  three  school  districts,  was 
novel,  the  reasoning  through  which  de  jure  segregation  was  found  was  very 
traditional. 

There  are  several  recent  cases  which  suggest  that  a  distinction  between  de 
facto  and  de  jure  segregation  is  not  legally  valid,  although  none  explicitly  holds 
that  there  is  a  constitutional  prohibition  again.st  de  facto  segregation.  The  court 
in  the  Hohson  case  .set  out  the  evils  of  segregation,  whatever  its  cause,  dc  facto 
or  de  jute.  Relying  on  Brown  /,  it  asserted  that  sei)anUion  is  inherently  uueaual, 
that  dc  facto  segregation  harms  minority  group  children,  and  that  the  Con- 
.stitution  i-equires  the  court  to  make  a  "diligent  judicial  search  for  justification.'* 
for  it.  The  court  found  no  adequate  justification  for  the  existence  of  de  facto 
segreg.-ition  and  ordered  the  school  hoard  to  make  use  of  alternatives  and 
remedies  to  counteract  its  evils.  The  Hohson  case  is  not  as  novel  as  it  first  ai)- 
pear*^,  however.  The  District  of  Columbia  bad  maintained  a  dual  school  system 
until  1954,  and  Judge  Wright's  de  facto  segregation  would  therefore  be  in- 
cluded within  the  ambit  of  de  jure  as  U  has  Ijeeu  inteii»reted  by  many  courts. 

In  Spamfhir  v.  Pasadena  City  Board  of  Education^  the  court  did  not  spe- 
ciflniUy  discuss  the  constitutional  violations  of  segregation  as  either  de  jure  or 
de  facto.  In  fact  the  conclusions  of  law  blur  this  distinction.  The  court  merely 
concludes  that  Brown  I  held  that  separation  is  inherently  unequal :  separation 
deprives  minority  students  of  their  constitutional  rights.  The  use  of  the  neigh- 
borhood school  concept  and  the  policy  against  crosstown  basing  were  means  by 
which  the  school  board  perpetrated  violations  of  the  Fourteenth  Amendment, 

The  Supreme  Court  recently  granted  certiorari  in  a  Denver,  Colorado  school 
case  in  which  a  central  issue  is  the  extent  of  a  court's  power  to  order  elimination 
of  so-oaUed  de  facto  segregation.  The  lower  court  opinions  illustrate  the  present 
ambiguities  of  the  dc  facto  controversj , 

In  Keyes  v.  School  District  No.  i,  Denver,  Colorado,^*  the  rescission  of  a 
voluntary  desegreg-ation  plan  for  some  Denver  schools,  those  in  the  Park  Hills 
area  of  the  city,  by  a  newly  elected  anti-integration  board  was  held  to  be  an 
act  of  de  jure  segregation.  In  ruling  on  a  motion  for  preliminary  injunction 
barring  implementation  of  the  rescission,  the  court  found  that  the  usual  inno- 
cent characteristics  of  de  facto  segregation,  e.g.,  site  selection,  attendance  zone 
boundaries,  school  construction,  assignment  of  teachers,  and  the  like,  had  been 
used  willfully  by  the  Board  of  segregate,  and  were  therefore  de  jure. 

In  a  subsequent  ruling  on  the  merits,  the  court  carefully  drew  .\  distinction 
l)etween  de  jure  and  de  facto  segregation.  On  the  issue  of  de  jure  segregation 
in  the  Park  Hills  schools,  the  court  found  again  for  the  plaintiff  and  barred 
rescission  of  the  plan.  The  court  refused  to  find  de  jure  segregation  in  the  oper- 
ation of  Denver  schools  in  other  areas  of  the  city,  however,  and  ruled  that  it 
did  not  have  the  authority  to  order  total  school  desegregation  because  neither 
the  Supreme  Court  nor  the  10th  Circuit  had  held  that  de  facto  segregation 
violates  the  Constitution." 

The  district  court  attempted  to  define  de  jure  segregation  in  its  opinion  and 
construed  it  fairly  narrowly.  The  elements  of  state-imposed  segregation  which 
tbe  court  said  must  be  proven  (and  were  not  in  this  instance)  in  order  for  It  to 
be  de  jure  were:  purpose  to  segregate,  segrer«»tory  result,  present  segregation, 
and  causal  connection  between  present  injury  and  past  discrimination." 

In  affirming  the  lower  court  on  almost  all  points,  the  Circuit  Court  of  Appeals 
adopted  the  position  that  state-imposed  racial  segregation  in  the  schools  violates 
the  Constitution  only  if  it  is  purposeful.  The  burden,  ruled  the  court,  is  on  the 
plaintiffs  in  a  school  desegregation  case  to  prove  that  the  segregation  was  caused 
by  intentional  state  action.  Absent  such  a  showing,  the  court  felt  it  had  no  power 
to  order  desegregation  of  che  city's  schools.  It  refused  to  lioia  that  **!>envei*s 

«CI\il  No.  .3.^53,  (E.D.  Va.,  Richmond  Div.,  January  J,  1072).     ^  ^  -  ^. 

^<  269  F.  Supp.  406,  508.  (DlX!  1967),  aff*d.  sub.  nom.  Smuck  T.  Hohton,  4(K8  F.  2ii  175 
(D.C.  Cir.  1060) 

-.•^11  F,  Supp.501  (C.D.Cnl.  1970).      ^     ,  .       ^  ,    -  « 

7«303  F,  8u^p.  270  (D.  Colo,  1969),  Supplemental  Flndlnft  and  ConelnKionft,  103  F. 

Ceufn  v!^Scftooi  IHsfrtcf  No.  i  of  Denver  Colo.,  318  F.  Supp.  61  (D  Colo.,  1070) • 
at  74-76, 
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neighborhood  school  policy  is  violative  of  the  Fourteenth  Amendiuent  because 
it  iK^rmits  spKivpation  in  fact." 

In  agreeing  to  hear  the  Kejfes  case,  the  Supreme  Court  will  have  to  grapple 
with  the  Issue  of  tiie  distinction  between  (?c  facto  and  <?c  jure  segrcgatiou.  In 
Swatni  V.  Charlotte-Mecklenburg  Board  of  Education.  Chief  Justice  larger  was 
careful  to  limit  the  ruling  to  "State  enforced  sei»aration  of  races  in  public 
schools",  or  the  dual  school  system : 

We  do  not  reach  in  this  case  the  question  whether  a  showing  that  school 
segregation  is  a  consequence  of  ot»>er  types  of  stjtte  action,  without  anv  dis- 
criminatory action  by  the  school  authorities,  is  a  constitutional  violation  requir- 
ing remedial  action  by  a  school  desegrc»gation  decree.  This  case  dO(»s  not  prcsi^nt 
that  question  and  we  therefore  do  not  decide  it.** 

In  Ketfcs  the  Court  will  be  facc<l  not  only  with  the  question  of  the  necesstiv  of 
discriminatory  intent  as  a  precondition  to  a  violation  of  the  Fourteenih  Amend- 
ment. Additionally,  it  will  have  to  define  the  duty  wliicli  a  school  board  has.  if 
any.  to  overcome  racial  imbalance  in  the  schools  which  is  not  the  direct  result 
of  ofl5cial  purposefully  racial  discrihiination. 

D,  Equalization  of  School  Financing 

The  two  recent  decisions  which  came  closc^st  to  finding  govemmenttil  respon- 
sibility for  purely  de  facto  segregation.  A'cj/c?  and  Hohnon,  emphasized  the  physi- 
cal inequality  of  majority  and  minority  school  facilities  iu  Denver  and  AVash- 
ington.  D.C. 

An  important  and  somewhat  parallel  development  during  the  past  few  years 
has  been  the  increasing  number  of  challenges  to  the  unequal  manner  in  which 
states  finance  public  schools.  This  issue  relates  to  school  desegregation  insofar 
as  one  of  the  aims  of  school  integration  is  to  provide  equali"ty  of  education  re- 
gardless of  race."  However,  this  development  in  no  way  obviates  the  need  for 
school  desegregation  either  as  a  legal  or  as  a  i)ractical  matter. 

The  principal  case  dealing  with  inequality  in  school  finances  is  Serrano  v 
PricHt.  m  l\  2d  1241  (Sup.  Ot.  Cal.  1971).  In  Serrano  the  Supreme  Court  of 
California  lield  that  the  state's  sy.stem  of  financing  public  schools,  which  is  .simi- 
lar to  that  of  most  states,  violated  the  Equal  Protection  Clause  of  the  Constitu- 
tion. Public  schools  were  financed  principally  through  local  property  taxes,  raised 
by  each  school  district,  and  were  supplemented  by  state  funds  consisting  of  flat 
grant  per  child  plus  equalization  aid.  This  system  resulted  in  school  expenditures 
in  1968-09  ranging  from  $577.40  ^.er  pupil  in  one  of  the  poorest  districts  to  .$1.- 
231.72  in  one  of  the  riche.st.  These  inequalities  resulted  mostlv  from  the  wide 
disparity  in  the  value  of  taxable  proi)erty  in  each  district.  For  the  same  school 
year  the  poorer  district  mentioned  above  had  a  property  tax  of  $5.48  per  $100  of 
assessed  valuation,  while  the  wealthy  one  taxed  at  a  rate  of  onlv  $2.38  per  $100. 
The  California  Supreme  Court  co^^cluded  that  a  fundamental  right  of  poor  citi^ 
zens— the  right  to  equal  educaUon— had  been  abridged  without  compellini! 
justiflcation."  * 

Inequalities  in  school  flnancing  have  generally  had  an  adverse  effect  on  minor- 
ity children  who  tend  to  reside  disproportionately  in  poorer  scliool  districts  which 
cannot  spend  as  much  on  schools  as  more  affluent  areas.  For  example,  in  a  recent 
New  Jer.«5ey  case,  the  court  found  that  the  state's  disparities  weighed  heavily 
on  black  and  Puerto  Rican  families." 

Nevertheless,  the  equalization  of  per  pupil  expenditures  muy  work  to  the 
disadvantage  of  minority  schools  in  some  cases.  Large  urban  centers  often  have 
higher  per  pupil  expenditures  (and  costs)  than  rural  or  suburban  districts  and 
equalization  may  be  to  their  disadvantage.**  Secondly,  available  studies  show 

'^Keim  V.  School  District  No.  1.  Denver,  Colo.*  445  P.  2(1  990.  1004  (lOth  rsr  i07i^ 
*'406  TTR  1.  251  (1071).  Although  the  Chief  Justice  was  car^fil  to  c^^^^^^^ 
a  trad  tional  de  Jure  ca<^P.  the  fllFtrict  court  opinion  divcissod  tV  xZt%n^^^^^ 
residential  segremion,  dowjinentlnp  the  Involvement  of  loenl.  State  anJi  P^efnl  covern 
mentfl  in  the  setJtlement  patterns.  The  district  oo?:rt  found  thnt  the  pchS^l  boa?^^^^^^^^^ 
pea  ted  schools  and  assl^netl  niinlls  on  the  bafrts  of  the5:e  hoii^Ing  Patterns.  a?^d  that 
(WnNC*^1069?  acquiescing  In  those  patterns"  JJOO  P.  Supp7l358!l365~66?l372^^ 

IJi^o^Vott  V.  Hansen,  $upra  at  31-32  and  Kepes  v.  School  District  No.  i,  supra,  at  3.3-34 
/T^  P/.^^^  C?*"®^  reaching  similar  conclusions  are  Van  Dusartz  v.  J/af/leM.  No.  a-Tl  civ  24i 

V.rP'r  "P-* 
rlcr.}^tiB%^ZV^^^^^^  »'  ?1.121-lesg  than  the 
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that  per  pupil  school  expenditures  bear  far  less  relationship  to  student  achieve- 
ment than  one  would  expect.*  The  role  played  by  the  composition  of  the  student 
body  seems  to  be  far  more  determinative  of  achievement*^  Insofar  as  racial 
interralion  brings  about  socio-ccononiic  integration,  it  seems  to  be  more  important 
than  money  in  furthering  the  improvement  of  the  education  of  minority  pupils 
who  are  now  attending  low  income  area  schools.®^  But  most  importantly,  cMiualiza- 
tion  of  finances  does  not  reach  the  issue  faced  by  Brown  v.  Board  of  Education — 
that  in  a  society,  in  which  one  race  has  b-n^ii  stigmatized  as  inferior  by  the 
majority,  segregation  by  race  imprints  that  stigma  on  the  young.  Only  the  inte- 
gration of  education  can  directly  overcome  the  harm  thus  created. 

ATTACHMENT 

Race  Coxsoious  Hemedies  ly  Fields  Other  Than  Educatiox 

Race  conscious  policies  are  an  essential  element  of  achieving  equality  for 
Negroes  and  other  minorities.  Such  measures  are  used  for  three  different  purposes, 
each  one  of  which  is  essential  in  carrying  out  the  purposes  of  the  equal  protection 
clause. 

I.  MEASURES  NECESSARY  TO  REMEDY  THE  CONSEQUENCES  OF  ILLEGAL  DISCRIMINATION 

As  the  United  States  Supreme  Court  expressly  stated  in  North  Carolina 
Board  of  Education  v.  Swann,  race  conscious  remedies  are  an  "essential  tool" 
in  undoing  illegal  school  segregation,  and,  therefore,  forbidding  such  remedies 
would  have  the  practical  effect  of  repealing  Brown.^ 

Race  conscious  remedies  are  an  essential  part  of  undoing  illegal  discrimina- 
tion In  all  areas — not  merely  in  education.  Thus,  for  example,  the  courts  fre- 
quently require  race  con.scious  recruitment  policies  as  the  remeiy  for  iUegal 
employment  discrimination.  In  Local  53,  Asbestos  Workers  v.  Vogler,  407  F.2d 
1047  (  5th  Cir.  1969),  the  Fifth  Circuit  upheld  an  order  requiring  a  labor  tmion 
to  provide  for  future  referral  of  blacks  on  an  alternating  basis  with  whites. 
Comparable  relief  was  recently  upheld  by  the  Eighth  Circuit  in  Carter  v. 
Gallagher,  Civ.  No.  71-1181,  decided  January  7.  1972  ^8th  Cir,  en  banc). 

The  thread  which  runs  through  these  cases  is  the  finding  that— ^s  the  Supreme 
Court  stated  in  North  Carolina  Board  of  Education  v.  Swan,  —the  remedy  for 
discrimination  against  a  class  must  include  compensatory  relief  for  that  class. 
Therefore,  measures  which  seem  discriminatory  on  their  face,  in  fact  are  found 
upon  examination  to  be  necessary  to  correct  the  consequences  of  past  discrim- 
ination. 

The  above  cases  pertain  to  hiring  and  recruitment.  Race  conscious  remedies 
for  violation  of  Title  VII  of  the  Civil  Rights  Act  of  1964,'  which  forbids  employ- 
ment discrimination  of  course  have  been  required  in  other  contexts  as  weil, 
such  as  undoing  the  effects  of  discriminatory  promotion  practices.  See,  e.g., 
Papermakers  and  Paperworkers,  Local  189  v.  Vnited  States,  416  F.2d  980 
(5th  Cir.  1969),  cert.  den.  397  U.S.  919  (1970)  ;  Quarles  v.  Philip  Morns,  270 
Supp.  505  (E.D.  Va.  1968). 

The  same  principle  is  equally  applicable  in  relation  to  housing  discrimination. 
Thus,  for  example,  in  Oautreaux  v.  Chicago  Housing  Authority,  304  F.  Supp, 
736  (N.D.  111.  1969),  the  court  required  that  the  Chicago  Housing  Authority 
cease  to  place  public  housing  principally  in  areas  of  minority  concentration,  as 
a  remedy  for  past  discrimination  in  t?ie  location  of  public  housing  units.  Here 
again,  a  race  conscious  remedy  was  found  necessary  to  undo  the  mischief  of  past 
racial  discrimination. 

n.  MEASURES  NECESSARY  TO  PREVENT  THE  FUTURE  OCCURRENCE  OF  lUmhh 

DISCRIMINATION 

In  an  enormous  range  of  contexts  "color-blind**  polices  virtually  assure  dis- 
crimination. The  teaching  of  those  court  decisions  which  have  found  that  Northern 
style  school  segregation  is  unconstitutional  is  that  passive  acquiscence  may 
produce  segregation  just  as  surely  as  expressly  discriminatory  policies. 

T  *n^/^*  '75!kK^l97ft5?^?VS?i?'V*"i'*  Public  BMucatlon"  by  F.  SchoetUe,  in  71  Colum. 
flnfllnOT  1878-1888(1971)  for  a  comprehentire  review  of  current  reaearch  and 

scHoSm  aVtend^^       °'  facilitate  integration  by  lessening  the  disparities  between 

>  Bee  supra  at  6 
*42  U.S.C.  2000(e) 
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The  need  for  race  conscious  affirmative  measures  to  prevent  the  occurrence 
of  discrimination  in  otlier  contfixts  has  been  demonstrated  by  many  court 
decisions. 

In  the  field  of  employment,  the  Supreme  Court  recently  held  that  the  actual 
effect  of  employment  practices,  procedures  and  tests  upon  minorities  is  the 
concern  under  Title  VII,  and  that  it  is  no  defense  that  the  employer  was  not 
aware  of,  or  did  not  intend,  discriminatory  effects.  Griggs  v.  Duke  Power  Co., 
401  U.S.  424  (1971). 

Another  example  from  the  employment  field  is  the  race  con.scious  afllrmative 
action  required  of  Federal  contractors  under  Executive  Order  11246.  The  Order 
requires  careful  continuing  assessment  of  the  impact  of  employment  practices 
upon  minorities,  and  programs  designed  spedfieally  to  recruit  and  upgrade 
minoritie.s. 

In  tae  field  of  hou.sing,  it  is  no  less  ^ear  that  coior-hlind  policie.<;  may  lead 
to  discriminatory  consequence.s.  For  example,  in  Koncalk  C.O.R.E.  v.  ^'Orivalk 
Redevelopment  Agcncth  395  F.2d  (2d  Cir.  19GS)  the  Second  Circuit  found  that 
where  the  renewal  authority  failed  to  take  steps  to  neuualize  the  effects  of 
private  housing  market  discrimination  upon  minority  din»ia''ees,  it  would  itself 
be  engaging  in  discrimination  as  to  the  persons  displaced  Similarly,  in  Kennedy 
Park  n-imes  Asm,  v.  Ctjf  of  Lnekaicana,  318  F.  Supp.  090  (W.D.  N.Y.  1970), 
aJTO,  43(5  F.2d  108  (2d  Cir.  1970),  cert  den.,  401  U.S.  1010  (1971),  the  court 
overturned  certain  restrictive  zoning  ordinances  noting  that  deprivation  of 
eipial  hou.sing  opportunity  may  occur  "by  sheer  neglect  or  thoughtlessness"  as 
well  as  by  conscious  design. 

Vot  another  instance  of  the  need  for  race  conscious  scrutiny  of  the  actual 
effects  of  actions  arises  in  the  field  of  voting.  In  Gaston  County  v.  United  States. 
nor,  U.S.  285  (1969),  the  Supreme  Court  struck  down  "fair  and  impartial"  ad- 
ministration of  voter  literacy  tests  on  the  ground.^  that  their  practical  conse- 
quence was  to  discriminate  against  Negroes  who  had  been  relegated  to  inferior 
schooling  over  the  years.  Color-blind  use  of  li'.eracy  tests,  the  Court  held,  "would 
serve  only  to  perpetuate  these  inequities  in  a  different  form."  Id.  at  297. 

HI.  MGASUBES  NECESSARY  TO  0\XRCOME  RACIAL  INEQUATaXIES 

Tlie  school  desegration  measures  adopted  by  New  York,  Illinois,  Massachu- 
set.s  and  many  school  di.strict.<  around  the  Nation,  are  premised  on  the  view  that 
school  segregation — ivhcther  or  not  f/Ici/aZ— .should  he  remedied  \n  order  lo  help 
M»cure  equality  for  minoritie.s.  Such  measures  as  these,  again,  have  been  paralleled 
by  race  conscious  measures  in  a  variety  of  other  fields,  similarly  aimed  at 
undoing  racial  inequalities. 

It  .should  be  noted  first  that  such  remedial  measures  are  a  proper  means  of 
fulfilling  the  promise  of  the  equal  protection  clause.  Thus,  in  Katzenhach  v. 
Morgan,  3S4  U.S.  641  (19(>6) ,  the  Supreme  Court  held  that  it  was  a  valid  exercise 
of  C<mgress'  authority  under  the  equal  protection  clause,. to  forbid  application 
of  Knglish-literacy  voter  tests  to  persons  schooled  in  Puerto  Rico.  This  pro- 
vision of  the  Voting  Rights  Act.  the  Court  held,  was  plainly  adopted  to  furthering 
the  aims  of  the  equal  prote<*tion  clause  since  it  would  be  "helpful  in  gaining 
nondiscriminatory  treatment  in  public  services  for  the  entire  Puerto  Rican 
^-ommxinity."  Id.  at  652. 

A  variety  of  other  steps  have  been  taken  by  the  Federal  Government  responsive 
to  tlje  specific  needs  of  minorities.  In  the  field  of  business  and  manpower,  for 
example,  the  8pe<'ial  needs  of  minority  businessmen  have  received  attention  in 
Federal  procurement  policies  as  well  as  in  special  minority  business  programs. 
With  respect  to  manpower,  the  disadvantaged  position  of  minorities  is  reflected 
in  the  very  definition  of  "disadvantaged,"  which,  for  manpower  program  pur- 
fH)ses,  includes  membership  in  a  minority  group  among  the  indicia  of  disad- 
vantaged. 

In  the  field  of  housing  and  urban  develmnnent,  Congress  has  recognized  the 
need  to  overcome  patterns  of  racial  concentration,  and  HUD  has  responded  on 
a  variety  of  fronts  with  requirements  that  recipients  of  developmental  assistance 
take  reme<lial  measures.  In  connection  with  water  and  sewer,  and  open  space 
grants,  for  example,  jurisdictions  must  deliberately  plan  to  assure  that  minorities 
are  able  to  secure  adequate  housing  opportunities  throughout  the  metropolitan 
area.  Also,  in  the  location  and  the  marketing  of  Federally  assisted  housing,  HUD 
has  made  clear  that  "neutral,"  "color-blind"  policies  are  unacceptable  since,  too 
often.  Hheir  pr8?tical  effect  is  to  a^opt  and  perpetuate  existing  discriminatory 
patterns. 
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In  n  broad  range  of  fields,  Federal,  State  and  local  governments  have  been  rp- 
qu.red  by  the  courts  to  adopt,  or  have  voluntarily  adopted,  measure!  whS  art 
«nryH.*''''"T/*''"^  '"J?  "i«torIcally  unequal  i^siti,,,.  ^  „C'r  tfes 

and  of  the  need  for  special  oorrcf/tive  action  to  overcome  such  inequilities 

Such  measures  are  not  unfair  and  discriminatory.  On  the  contrary,  fdm.  tho 
history  of  discrimination  and  disadvantage  in  which  they  are  set.  they  are  essen- 
tial in  order  to  secure  equality.  ■*  t&s>eii- 

In  the  presence  if  disadvantage,  to  forbid  effective  race  conscious  remedy  is 
to  repeal  the  equa  j.rotection  guarantee.  The  effect  of  ^e  proS  amendme.it 
thu.s,  would  be  that  the  field  of  public  education  would  stand  alone,  a"  the  one  fle Id 
m  which  inequality  is  to  be  condoned  and  perpetuated. 

Mr.  Hesburgii.  Over  the  years  .strong  national  leadership  has  proven 
6R.sentia]  in  guaranteeinff  tlie  constitutional  right  of  racially  nondis- 
criminatorj-  schooling.  The  proposed  constitutional  amendment  not 
only  places  the  Congress  against  school  integration  and  reverses  the 
gams  niade  m  this  area,  but  would  strip  away  the  constitutional'  ri<rht 
ot  ail  children  of  whatever  race  or  ethnic  background  to  equal  educa- 
tional opportunity,  and  an  equal  jjlace  in  society. 

On  its  face,  this  amenclineiit  .seems  to  embodv  a  neutral  princii)le— 
no  cJiiM  shall  be  assigned  to  any  school  on  the  basis  of  his  color 

In  the  context  in  which  it  is  proposed,  it  can  have  no  other  efTect  than 
to  outlaw  all  of  the  remedies  which  have  been  found  effective  to  de- 
segregate schoo  s.  Although  proponents  of  the  amendment  have  stated 
over  and  over  that  what  they  opopse  is  extensive  busing,  their  attack 
reaches  ]ust  about  every  form  of  remedy  which  brings  black  and 
white  children  together  in  a  school. 

Let  me  cite  for  you  those  remedies  that  school  boards,  superintend- 
ents.  ed..cators,  and  Federal  judges  have  been  implementing  in  district 
after  c.isirict  for  the  past  two  decades,  and  which  would  be  outlawed  bv 
passa^  J  of  this  amendment 

Af  jer  enactment  of  this  amendment,  there  could  be  no  pairino-  of 
schools,  even  nearby  schools,  for  integration. 

.  There  <iould  be  no  closing  of  segregated  schools  of  inferior  quality 
in  order  to  integrate  their  student  bodies. 

For  the  same  reasons,  there  could !»  no  transfer  provisions  that  allow 
a  child  whose  race  is  in  the  majority  to  transfer  to  schools  in  whish 
his  race  is  m  the  mmonty. 

Thei-e  could  be  no  redrawing  of  attendance  lines  to  desegregate 
schools,  no  matter  how  fair  or  equitable  such  I'nes  might  to  all 
children  in  the  distnct.  ^ 

There  could  be  no  busing  of  eliildren  for  desegregation— whether 
the  bus  trip  takes  5  minutes  or  30. 

Finally,  this  amendment,  of  its  own  force,  invalidates  everv  volun- 
taiy  action  taken  by  a  State  legislature.  State  or  local  board  of  educ*- 
SoLhools  Purposo  of  redressing  racial  segregation 

I  would  .submit,  gentlemen,  this  is  the  situation  we  are  facing  at 
the  moment,  a  long  history  of  racial  segregation  throughout  the  Nation 
m  our  schools. 

No  school  district  could  assign  pupils  on  the  basis  of  race,  whether 
It  wanted  to  or  not. 

mat,  then,  does  this  amendment  do  to  the  right  of  children  <niar- 
anteexl  by  the  14th  amendment  to  attend  schools  without  regard  to 
their  race?  Behind  its  deceptive  simplicity,  this  amendment  would 
roD  that  right  of  every  remedy  we  now  have  to  implement  it.  The 
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14th  amendment,  us  modified  by  this  provision,  would  prohibit  the 
htsites  from  denying  equal  protection  of  tlie  hiws  to  all,  except  to 
schoolchildren. 

.  '^i^stice  Burger  characterized  a  section  of  a  Xorth  Carolina  statute 
iclenticjil  to  the  proposed  constitutional  amendment  by  stating; 

Just  as  the  race  of  students  must  be  considered  in  determining  whether  a 
(•oiistitutional  violation  has  occurred,  so  also  must  nice  be  considered  in 
fonnnlatin^c  a  remedy.  To  forbid,  at  this  stage  all  assignments  made  on  the 
basis- of  race  would  deprive  school  authorities  of  the  one  tool  absolutely  essen- 
tial  to  fulfillment  of  their  constitutional  obligation  to  eliminate  exisUnjr  dual 
school  systems. 

Mr.  Chairman,  in  our  opinion  the  lawmakers  of  this  land  should 
remember  that  pa^sa^r©  of  House  Joint  Resolution  620  would  whittle 
away  at  the  protections  of  the  13th,  14th,  and  15th  amendment&--which 
made  freemen  out  of  slaves,  gave  these  men  the  equal  protection  of 
the  laws  of  the  land  and  gianted  them  the  specific  right  to  exercise 
the  franchise. 

These  three  amendments  have  been  as  impoi-tant  for  minorities  as 
the  first  10  amendments  have  been  to  all  Americans.  These  three  acts  of 
conscience  embodied  in  the  organic  law  of  the  land  have  at  lejist  sym- 
Iwhzed  the  cleansing  of  our  past  acts  of  inhumanity. 

Why,  at  this  point  in  our  history  must  wc  now  defend  the  propriety 
of  maintaining  the  14th  amendment  unimpaired?  Why  is  it  that  such 
evil  resides,  not  in  busing  per  se,  but  only  in  using  it  as  a  means  of  car- 
rying out  the  requirement  of  equal  protection,  as  to  require  the  action 
pending  before  this  body  ? 

Throughout  the  past  20  years,  the  Federal  courts  have  wrestled 
with  the  problems  of  school  desegregation,  and  have  borne  the  burden 
of  bringing  school  districts  into  compliance  with  the  Constitution.  In 
1054,  the  Supreme  Court  ruled  in  Brown  v.  Board  of  Education  that 
officially  sanctioned  segregation  in  public  schools,  oven  though  the 
physical  facilities  and  other  "tangible"  factors  might  be  equal,  vio- 
lates the  14th  amendment.  This  was  not  the  end,  but  rather  the  begin^ 
nmg  of  judicial  efforts  to  eliminate  dual  school  systems. 

Brown  had  little  immediate  impact,  although' the  Supreme  Couit 
issued  a  second  ruling  in  1955  that  school  desegregation  efforts  must 
bo  made  "with  all  deliberate  .speed." 

Efforts  in  the  next  decade  were  deliberate,  to  be  sure,  but  not  speedy. 
TTirou^hout  the  late  1950's  and  1960's,  many  southern  school  districts 
adopted  so-called  freedom  of  choice  plans,  which  produced  little  in- 
tx?gration.  In  fact,  those  who  exorcised  those  freedom  of  choice  plans 
were  set  upon  in  multiple  ways  to  make  them  avoid  using  their  free- 
dom. 

^  In  1968.  the  Supreme  Court  felt  it  necessary  to  speak  out  strongly 
in  an  attempt  to  .secure  the  requirement  of  the  Constitution  in  elimi- 
nating the  dual  school  systems.  In  Green  v.  School  Board  o;  New  Kent 
Countj/^  the  Court  insisted  that  Brown  required  not  tokenism  but  the 
abolition  of  dual  school  systems;  that  racial  discrimination  must  be 
eliminated  "root  and  branch" ;  and  that  token  free  choic>c  plans  did  not 
comply  with  the  Constitution.  It  now  appears  that  many  of  the  pro- 
ponents of  this  proposed  amendment  would  ci-eate  a  situation  which 
the  courts  have  ruled  unacceptable  under  the  14th  amendment. 
^  However,  those  who  had  opposed  the  concept  of  racial  equality  con- 
tinued dilatory  tactics,  and,  in  Octol)er  tOG9,  more  than  15  years  after 
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the  first  Brovm  niling,  so  little  progress  had  been  made  that  the  Su- 
preme Coiiit  was  then  compelled  to  oe  even  moi-e  explicit  in  its  direc- 
tives. It  ruled,  in  Ahmndcr  v.  Hohnes  County  Board  of  Education, 
that: 

*  *  *  continued  oi)eration  of  segregated  schools  under  a  standard  of  allowing 
*'all  deliberate  speed"  for  desegregation  is  no  longer  constitutionally  i>er- 
niissible.  Under  explicit  holdings  of  this  Court  tlie  obligation  of  every  scliool  dis- 
trict is  to  terminate  dual  school  systems  at  once  and  to  operate  now  and  there- 
after only  unitary  schools. 

As  a  result,  for  the  first  time  in  the  almott.  200-year  history  of  this 
Republic,  large  numbers  of  school  districts  were  completely  desegre- 
gated in  the  1009-1070  and  1070-1071  school  years. 

Last  June,  in  Sxoann  v.  Charlotte-MecMenhurg  Board  of  Edncfif?ov, 
the  Supreme  Court  for  the  first  time  considered  specific  remedial  ac- 
tion needed  to  create  a  unitary  school  system. 

Approximate  ratios  of  wliitc  to  black  students  in  each  sohooh  the 
Couit  ruled,  may  be  used  as  part  of  the  remedy  for  eliminating  dual 
school  systems,  tt  also  stated  that  school  attendance  zones  may  be  re- 
drawn in  order  to  eliminate  segregated  schools.  Eacially  neutral  as- 
signment plans,  the  Court  noted,  may  often  'be  inadequate  to  achieve 
desegregation.  Zones  need  not  be  contiguous,  nor  must  they  result  in 
students  attending  "neig'hborhood  schools,"  if  they  are  designed  with 
the  purpose  and  effect  of  achieving  nondiscriminatory  assignments. 

Finally,  noting  that "  (b)  us  transportation  has  been  an  integral  part 
of  the  public  school  system  for  years,"  the  Court  stated  that  ordering 
of  busing  is  a  proper  remedy  in  school  desegregation  cases.  The  test  of 
how  much  busing  is  permissible,  as  phiasSi  in  Swann,  is  essentially 
one  of  reasonableness : 

An  objection  to  transpoitation  of  students  may  have  validity 
when  the  time  or  distance  of  travel  is  so  great  as  to  either  risk  the 
health  of  the  childn-n  or  significantly  impinge  on  the  educational 
process. 

The  racially  purposeful  actions  prescribed  by  the  Court  to  eliminate 
school  segregation  are  by  no  means  applicable  only  to  the  South,  but 
have  been  required  by  courts  ia  northern  and  western  school  districts 
as  well. 

The  scJhool  system  of  New  Rochelle,  JsT.Y.:  South  Holland,  111.; 
Pasadena,  Calif.;  Tulsa,  Okla.;  and  r\)ntiac,  Mich.,  are  among  those 
which  have  been  found  by  the  courts  to  have  practiced  deliberate 
school  segregation  in  violation  of  the  14th  amendment. 

In  addition  to  legally  compelled  school  desegregation,  many  school 
districts  have  implemented  desegregation  plans  voluntarily,  through 
one  or  several  of  the  devices  I  mentioned  previously.  For  ever>^  Lanier, 
S.C.,  or  Pontiac,  Mich.,  there  is  a  district  which  quietly  eliminates  its 
dual  school  system.  Many  rural  southern  districts,  for  example,  have 
completely  desegregated  their  school  systems.  The  amendment  could 
have  the  effect  of  resegrecrating  school  districts  which  have  desegre- 
gated, voluntarily  or  involuntarily. 

These  efforts — voluntary  and  court  ordered — ^liave  produced  im- 
portant results.  In  the  10';6-7l  school  year,  nationwide,  the  numl>er  of 
black  students  in  majority  whit^e  s(*.hools  was  .33  percent,  an  increase  of 
10  percent  from  the  preceding  year.  In  the  same  year,  the.  number  of 
black  students  in  100  percent  minority  scliools  decreased  to  14  per- 
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cent-|-94l5000 — from  40  percent — 2.5  million — only  2  yeai-s  earlier. 
Significantly,  only  12.5  percent  of  all  public  school  students  were  iso- 
lated in  all-white  or  all-minority  schools  in  the  fall  of  1970,  as  com- 
pared to  19  percent  in  1968. 

'Wiiile  this  shows  some  progress,  it  also  demoiistrates  that  much  of 
the  job  of  giving  every  child  the  opportunity  to  attend  integrated 
schools  remains  to  be  done. 

If  one  listens  to  the  opponents  of  integration,  one  is  led  to  believe 
that  nothing  but  evil  can  come  from  it.  One  hears  an  endless  chorus  of 
horror  stories:  fights  on  the  buses  and  in  the  schools,  parents  upset, 
schools  disrupted,  learning  curtailed,  all  the  rest.  But  what  are  tlie 
facts? 

In  order  to  answer  that  question,  the  Commission  early  this  year  sent 
experienced  members  of  its  st^iff  to  five  cities  in  which  busing  has  been 
used  extensively  in  order  to  desegregate  schools.  The  school  districts 
visited  were  Tampa-Hillsborougn,  Fla.;  Pasadena,  Calif.;  Poutiac, 
Mich. ;  and  Charlotte-Mecklenburg  in  North  Carolina. 

As  the  subcommittee  can  appreciate  from  tJiat  list  of  cities,  we  were 
not  concentrating  on  noncontroversial  and  "taiccess  story"  instances  of 
desegregation.  Rather,  we  selected  w'liat  we  considered  to  be  a  repre- 
sentative sampling  of  cities  in  which  busing  "has  been  used  to  a  sig- 
nificant degree. 

Our  staff  talked  with  parents,  students,  teadiers,  principals,  superin- 
tendents, school  board  members,  community  leaders,  and  people  from 
all  walks  of  life,  races,  and  ethnic  groups.  Wiist  the  staf^'  membei*s 
found  stands  in  stark  contrast  to  the  newspajjer  headlines  and  the 
television  newscasts. 

Despite  some  opposition  to  desegregation,  they  did  not  find  parents- 
blocking  the  school  entrances,  teaSiers  resigning  in  droves,  or  pupils 
engaged  in  continuous  disorders.  On  tJie  contrary,  the  staff  found 
schools  being  conducted  in  an  atmosphere  of  relative  peace,  (harmony, 
and  efficiency,  in  an  atmosphere  consistent  with  the  Nation's  ideals. 

The  protests  have  subsided  and  the  television  cameras  have  moved 
on  to  other  subjects.  Students,  parents,  teachers,  and  administrators 
are  calmly  proving  to  the  world  that  desegregation  can  work.  In  some 
cases,  organizations  have  been  formed  to  counter  the  more  combustible 
rumors.  Some  students  who  previously  resisted  desegregation — and 
they  probably  were  simply  echoing  the  prejudices  of  their  parents — 
now  prefer  to  stay  just  where  they  are,  even  if  it  means  a  daily  bus 
ride  of  15  to  30  minutes. 

With  your  permission,  Mr.  Chairman,  I  would  like  to  submit  these 
staff  surveys  for  the  record. 

Chairman  Celler.  They  will  be  received  for  the  record. 

(The  staff  studies  follow :) 

APPENDIX  C 
School  Integration  in  Several  Urban  areas 

PREFACE 

TJie  followinfc  reports  on  school  integration  in  Pasadena,  California,  Tampa- 
Hillsborougli,  Florida,  Charlotte-Mecklenburg,  Nortli  Carolina,  and  Pontiac, 
Michigan  are  based  upon  interviews  and  material  gathered  by  staff  nienil)ers  of 
the  Civil  Riglits  Commission  during  the  period  of  January  10th  througli  28tli, 
1072.  In  each  school  district  staff  members  Interviewed  the  superintendent  of 
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schools  school  bonrd  members,  principals,  teachers  and  students  at  elementary, 
jnnif>r  and  senior  high  KChooLs,  as  well  as  parents  of  school  children.  Principals, 
teachers,  students  and  parents  intemewed  included  black  and  white  persons  iil 
each  jrronp.  In  addition,  the  staff  visited  classrooms  and  observetl  students  in 
their  daily  school  activities.  The  particuhir  schools  were  selef»ted  with  the  assist- 
Jince  of  the  sni»erintendent's  oflice  to  provide  a  cross  section  of  experience  with 
integration.  Likewise,  attempts  were  made  to  select  the  teachers,  pupils,  parents 
and  .school  board  members  inter\'iewed  in  such  a  way  a.s  to  obtain  as  wide  a  range 
of  opinions  as  possible  on  school  integration.  Care  was  taken  to  interview  parents 
and  students,  white  and  black,  who  favored  and  who  opposed  the  current  school 
integration  plan  in  their  districts.  Interviews  were  also  conducted  with  black  and 
white  community  leaders  or  spokesmen  for  organizatioas  who  represented  com- 
niunity  members  with  differing  points  of  view  toward  scliool  integration.  The 
information  obi  lined  in  the  course  of  the  interviews  was  supplemented  bv  infor- 
mation contained  in  court  decisions  dealing  with  stUooI  desegregation  in  each 
district  the  ( o^egregation  plan  for  each  district  and  statistical  and  background 
matermls  pro/ided  by  school  officials  of  each  city  visited. 

Public  School  Desegregation  in  Pasadena,  Caot. 

In  1970,  Pasadena's  population  was  113,327.  Of  these,  90,446  were  white.  18,256 
black,  and  4,625  belonged  to  other  races  or  ethnic  groups.  Pasadena  is  the  site  of 
one  of  the  U.S.  Justice  Departmen/s  few  Northern  school  desegregation  suits.  In 
January  1970,  the  U.S.  District  Court  for  the  Ctntral  District  of  California  found 
thntt  he  Pasadena  City  Board  of  lOducation  used  a  neighlwrhood  school 
policy  and  a  policy  against  cro??town  busing  to  avoid  integration  of  students 
and  faculties  in  the  public  schools.* 

At  the  time  of  the  District  Court  order  the  school  board  operated  28  elementary 
schools,  five  junior  high  scho<ds,  three  senior  high  schools  and  two  special 
schools.  a?Le  district  contained  all  of  the  city  of  Pasadena,  the  imincorporated 
town  of  Altadena.  the  city  of  Sierra  Madre,  and  i>oi lions  of  TiO«  Angeles  County 
near  the  eastern  boundary  of  Pasadena.  For  the  1969^-70  school  vear,  the  district 
had  enrolled  30,622  students— 17,859  white,  9,173  black,  and  3.590  of  other  mi- 
nority ethnic  or  racial  backgrounds.  In  percentage  terms,  58.3  percent  of  the 
students  were  white,  30  percent  black,  8.2  percent  Chicane,  and  2  percent  Oriental. 

Pasadena  is  an  example  of  a  non-Southern  city  in  which  a  court-ordere<l  de- 
segregation plan  appears  to  be  successful  in  integrating  the  school  system. 

Prior  to  the  court  order,  Pasadena  operated  a  neighborhood  school  system, 
resulting  in  highly  segregated  elementary  schools.  In  the  1969-70  .school  year, 
93  percent  of  the  whit-?  elementary  school  students  attended  white-ma.lority 
schools  and  85  percent  of  the  black  elementary  student*?  attended  eight  majority 
black  schoob?.  On  one  occasion,  white  elementary  students  whase  school  was 
closed  from  1967  until  1969  were  bused  past  three  nearby  majority  black  schools, 
all  of  which  had  vacancies,  to  a  distant  all-white  school.  Additionally,  there  is 
evidence  that  school  attendance  zones  were  redrawn  on  several  occasions  to  avoid 
assigning  white  students  to  majority  black  schools. 

Assignments  to  junior  high  school  also  had  been  made  on  the  basis  of  race. 
For  20  or  25  years,  students  from  one  all-white  area,  Linda  Vista,  were  trans- 
ported to  three  all-white  or  majority  white  junior  high  schools  to  avoid  assigning 
them  to  a  majority  black  school,  Washington  Junior  High,  which  was  much 
closer  to  their  neighborhood.  Each  school  year  until  desegregation,  Wnshington 
had  more  black  students  attending  it  than  the  total  of  blacks  attending  the 
other  four  jimlor  highs.  In  1969-70,  48  percent  of  Pasadena's  junior  high  stu- 
dents? attended  Washington,  composing  a  student  body  which  was  88  percent 
black  nnd  2  percent  white. 

The  Pasadena  school  board  mnde  some  attempt  in  the  1960*s  to  nchieve  better 
racial  bnlnnce  in  it<»  three  high  schools,  two  of  which  were  majority  white. 
Changes  in  ntteiulance  7/Ones  during  the  snme  period,  however,  only  increas(»d  ra- 
cial imbalance  in  the  schools. 

Litigation 

In  August  1968.  a  group  of  students  filed  an  action  acninst  the  Pnsndena  City 
Bonrd  of  Bd^icntion.  nlletdng  rncinl  discrimlnntion  in  the  school  system.  The  De- 
partment of  Justice  intervened  ns  plnintiflf  in  December  196^^.  The  DiRtrict  Court 
opinion  wns  issued  in  Jnnuary  1970.*  The  court  found  thnt  there  was  mdal  im- 
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\^  t^^A  segregation  among  the  student  bodies  and  faculties  of  the  Pasndena 
Unifiwl  School  District  at  all  levels— elementary,  junior,  and  senior  high.  It  fur- 
ther found  that  racial  imbalance  had  been  perpetuated  by  the  school  board's 
neighborhood  school  policy  and  its  policy  against  crosstown  busing.  The  court 
ruled  that  previous  desegregation  efforts,  based  primarily  on  freedom  of  choice, 
vvere  inadequate  to  meet  the  school  board's  Fourteenth  Amendment  obligations, 
since  more  effective  methods  of  reducing  segregation  in  both  majority  white  and 
majority  black  schools  had  been  available. 

The  court  ordered  the  Board  to  submit  a  plan  by  Februarv  16,  1070,  which 
would  include  measures  to  desegregate  school  faculties  and  staffs,  provisions  fo. 
the  location  and  construction  of  facilities  in  such  a  way  as  to  reduce  segregation, 
and  a  system  of  pupil  assignments  that  would  result  in  no  school  having  a  major- 
ity of  minorit,f  students  by  the  1970-71  school  year. 

In  February  1970,  tiie  Board  of  Education  voted  3-2  not  to  appeal  the  District 
Court  judgnient  and  directed  its  staff  to  prepare  a  plan  for  elementary  schools 
which  would  balance  the  schools  nicially  and  ethnically  and  insure  equal  edu- 
cational opportunities  for  all  students. 

The  plan 

The  plan  adopted  by  the  board  and  put  into  effect  for  the  1970-71  school  vear 
was  designed  to  meet  five  criteria : 

1.  All  schools  should  have  rwpulations  as  similar  as  rmssible  to  the  ethnic 
composition  of  the  entire  district 

2.  The  neighborhood  jschool  concept  should  be  maintained  to  the  extent 
possible,  consistent  with  an  integrated  system. 

3.  The  shortest  traveling  distances  to* effect  integration  should  he  used 
4  Optimum  use  should  he  made  of  existing  facilities. 

5.  Population  trends  and  future  mobility  should  be  considered  in  build- 
ing a  plan  for  permanent  desegregation. 

Student  assignment 

The  school  district  was  divided  into  four  elementary  school  areas  which  .ire 
rac  ally  and  ethnically  balanced.  The  minority  iwpulation  in  Pasadena  is  pres- 
ently concentrated  in  the  western  area  of  the  city  and  has  been  moving  eastward 
iTie  four  school  areas  are  drawn  so  that  they  run  from  east  to  west.  Hopefullv 
this  will  provide  some  sort  of  permanence  to  the  balancing  of  racial  and  ethnic 
populations  within  the  areas.  Tlie  areas  are  subject  to  annual  revision 

These  areas  are  subdivided  into  individual  school  zones,  and  pupils  are 
assigned  to  a  school  according  to  grade  level  and  attendance  zones.  The  old 
elementary  schools  were  reorganized  into  16  primary  (K-3)  and  11  upper-c  ade 
(4^)  schools.  Assignment  is  designed  to  result  in  an  ethnic  and  racial  compo- 
sition  in  each  school  that  approximates  composition  of  the  entire  school  district 
Division  of  the  former  six-year  schools  into  two  groups  was  planned,  in  part! 
so  that  students  will  be  able  to  go  to  a  neighborhood  school  for  part  of  their 
elementary  schooling  and  ride  to  a  distant  school  for  onlv  part  of  it  Also,  the 
Pasadena  plan  enables  children  to  stay  with  their  neighborhood  friends  for  this 
seven-yoar  period.  Under  the  plan,  no  elementary  school  would  have  a  white 
enrollment  of  more  than  62  percent  or  less  than  47  percent 

Four  of  the  five  junioi  high  schools  in  Pasadena  were  turned  into  7th  and  8tli 
grade  f:r>hools,  and  the  fifth  was  to  be  converted  to  a  ninth  grade  school  for  the 
entire  school  district  Attendance  areas  for  the  four  "intermediate"  schools  (7th 
and  8tli  grade)  were  similar,  hut  not  identical,  to  those  for  elementary  schools. 
It  was  predicted  in  the  plan  that  the  four  schools  would  have  student  bodies 
ranging  between  53  and  60  percent  white,  28  and  33  percent  blaclc,  and  7  and  18 
percent  other  minority. 

The  Pasadena  plan's  provisions  for  desegregating  the  high  schools  were  more 
complex  than  those  for  the  eariier  grades.  In  September  1070  under  "Phase  I", 
attendance  zones  were  to  be  used  so  that  the  incoming  10th  grade  class  in  each 
school  would  he  racially  and  ethnically  balanced.  In  so-called  *'Phase  II".  one 
high  school.  Blair,  Is  to  be  moved  to  a  site  north  of  another,  Pasadena  High 
School.  In  Phase  III.  the  other  high  school  will  be  moved  to  the  same  site,  to  fonn 
an  e<iucrttionnl  park.  Ut^eiher  with  the  9th  grade  school.  Each  school  would  be 
racif  lly  and  ethnically  balanced. 

In  1070-71.  it  was  projected  that  the  10th  grade  student  population  at  each 
high  school  would  range  from  57.6  to  61.5  percent  white.  The  upper  two  grades, 
however,  would  not  be  racially  balanced.  When  the  plan  was  implemented,  9th 
graders  were  also  sent  to  the  high  schools,  and  the  ninth  grade  was  racially 
balanced. 
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other  details 

The  plan  abolished  school  board  policies  which  allowed  transfers  ror  various 
reasons  and  which  enabled  segregation  to  continue.  Instead  the  board  estub- 
li.shed  a  much  stricter  iwUcy.  Until  1068  the  board  had  allowed  free  choice. 
l>ermitting  both  black  and  white  students  to  escape  from  minority  schools.  After 
free  choice  was  abandoned,  transfers  to  schools  on  the  edges  of  the  school  district 
were  encouraged  to  improve  racial  balance.  Few  were  made.  However,  many 
tran^-fers  were  grante<l  to  white  students  to  attend  white  schools,  for  reasons 
such  as  care  of  siblings,  fear  of  fights,  and  bad  conditions  in  the  schools. 

Certain  provi.sior^s  for  school  construction  were  made,  the  major  one  of  which 
was  building  the  educational  park  described  above. 

The  plan  ret|Uired  extensive  busing.  It  estimated  that  approximately  50  per- 
cent of  the  elementary  school  pupils  (8,000  children)  would  he  l)used.  50  percent 
of  the  junior  high  students  (3,600).  and  27  |)ercent  of  all  senior  high  students 
(1.900).  The  total  predicted  cost  v/as  $1,036,000  for  the  first  year. 

The  district  outlined  a  recruitment  program  for  minority  teachers  and  estab- 
lished racial  quotas  for  minority  teacher  assignment.  Each  school  in  the  .system 
was  to  have  no  fewer  than  15  i>ercent  and  no  more  than  45  percent  minority 
teachers.  Recruitment  efforts  also  were  plamie^l  for  vacancies  in  non-teaching 
positions. 

Preparation  for  implementatitn 

During  the  summer  of  1970.  extensive  work  was  done  on  school  buildings  and 
grounds.  In  addition  to  moving  the  furniture  retiuired  to  set  up  the  new  system 
of  elementary  schools,  workers  installed  new  doors,  blinds,  and  windows  in  the 
more  nm-down  buildings.  There  was  extensive  painting  and  gardening.  A  dining 
room  was  built  for  Washington  Junior  High,  whose  student  comiwsition  in 
1969-70  was  98  percent  minority. 

The  ease  with  which  desegregation  was  implemented  in  September,  however, 
was  in  large  part  the  result  of  school  boa  I'd  and  community  organizations' 
efforts  to  explain  and  promote  the  plan.  The  District  began  sending  mailings 
to  parents  as  early  as  May  1970,  explaining  how  the  desegregation  plan  would 
affect  them.  These  informational  mailings  were  continued  throughout  the  summer. 

Over  50  community  organizations  endorsed  the  plan  and  many  actively  assisted 
in  its  implementation.  For  example,  the  League  of  Women  Voters  manned  an 
information  center  from  May  to  September,  answering  questions  about  the  plan, 
busing,  etc.  This  center  also  helped  to  stop  unfounded  rumors  by  providing  quick, 
accurate  information  to  citizens. 

Information  booths  were  set  up  at  23  locations  throughout  the  city  by  volun- 
teers: television  and  newspapers  carried  stories  about  the  plan;  ^.nd  books  and 
school  integration  were  placed  on  reserve  at  public  libraries. 

To  help  students  who  would  he  attending  school  together  get  to  know  each 
other,  PTAs  sponsored  social  events.  The  PTA  and  another  volunteer  group 
recrttited  and  trained  so-called  *^transportatiou  aides*'  to  ride  buses  and  to 
stand  at  bus  stops  in  the  morning.  Technical  advice  on  traflic  control  was  pro- 
vided by  law  enforcement  agencies.  The  Automobile  Association  of  Southern 
California  donated  leaflets  and  cards  on  bus  transportation  and  standards  of 
behavior  for  students  who  were  to  be  bused. 

School  officials,  parents,  and  students  interviewed  by  Commission  staff  said 
that  they  believed  tha*-  the  ease  with  which  the  plan  was  initially  put  into 
effect  was  the  result  of  the  widespread  public  support  for  the  plan.  The  plan 
even  had  the  editorial  support  of  The  Paaadem  futnr-Xeita.  althousrh  the  paper 
clearly  was  not  completely  behind  the  desegregation  of  the  schools. 

Traii^portation 

The  busing  required  under  the  plan  was.  and  remains,  the  most  controversial 
aspect  of  Pasadena's  school  desegregation  efforts.  Busing  is  widespread.  Ac- 
cording to  the  Administrative  Assistant  to  the  Pasadena  School  Superintendent. 
•  105  buses  are  used  to  transport  children  to  school,  as  oppo.sed  to  the  31  buses 
used  prior  to  desegregation.  T^e  buses  now  travel  3.9.57  miles  daily  as  compared 
to  060  miles  previously.  A  total  of  12.Sf^2  students  are  bused,  an  increase*  of 
almost  O.00O.  The  average  ride  is  now  20  minutes,  rather  than  12  as  before, 
with  the  longest  being  30  minutes. 

The  daily  co.st  per  student  has  increased  from  only  2  cents  to  57  cents.  The 
additional  expease  of  husincr  has  not  been  oome  by  the  school  board,  however. 
The  State  pays  three-fourths  of  the  almost  $1  million  cost,  and  the  school 
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iHianl  has  paid  $100,000  for  busiu?:  in  the  past.  Hence  the  net  increase  iu  cost 
to  the  school  district  has  not  been  great.  The  district  received  approximately 
$228,000  in  Federal  fundi,  during  the  past  two  school  years,  which  more  Uiaii 
offsets  the  cost  of  busing. 

There  have  been  no  bus  accidents  which  have  injured  students.  The  only 
accidents  have  been  minor  traffic  accidents. 

Protests  against  busing  wore  not  very  militant  and  came  primarily  from 
parents.  The  reasons  for  thi.s  nmy  be  that  the  transimrtation  system  was  care- 
fully designed.  There  are  u<i  long  bus  rides  and  elementiiry  school  children  at- 
tend school  with  othev  neighlxu'luiod  children,  even  when  they  are  bused  acro.ss 
town.  Some  buses  leave  school  late  in  the  afternoon  so  that  all  students  can 
I«irticipate  in  extracurricular  activities. 

Reaction  hy  parents 

>iost  of  those  jieople  whom  Connnis.sion  staflt  interviewed  agreed  that  parental 
reaction  to  the  Spanplcr  decision  and  to  the  plan  was  much  more  vehemeut 
than  the  student  reaction. 

In  spring  3970  a  group  called  the  Pasadena  Appeal  Committee  was  created 
to  oppose  desegregation  of  the  schools.  Its  name  reflects  its  opposition  to  the 
/school  board  decision  (by  a  3-2  vote)  not  to  appeal  Judge  Real's  ruling  in 
Sitanfflor.  The  organization's  motion  to  inten-ene  in  the  litigation  was  denied, 
but  many  of  the  parents  who  were  active  in  PAC  are  still  strongly  opposed  to 
busing. 

Most  of  the  adult  hostility  was  from  white  residents  in  Pasademi.  There  was 
an  attempt  to  recall  the  three  school  board  members  who  had  voted  against  ap- 
IH^aling  tlie  District  Court's  order.  About  63  percent  of  the  black  community  and 
50  percent  of  white  t*onmnmity  voted  in  the  election  held  in  October  1970-  The  in- 
cumbents won  in  a  close  election,  with  52,  54  and  56  percent  of  the  vote.  It  Is  gen- 
enilly  agreed  tluit  the  large  turnout  of  black  voters  was  a  major  reason  for  their 
victory. 

A  school  district  official  noted  that  the  desegregation  issue  polarized  the  com- 
mmiity,  but  he  said  tiiat  there  was  only  one  meeting  where  there  was  w'hat  he 
ternuHl  an  "angry  crowd."  That  was  at  a  junior  high  school  the  night  the  plan 
wa.s  explained  to  the  public.  The  same  official  believed  that  the  recall  election 
served  as  an  emotional  outlet  for  much  of  the  hastility  against  the  plan. 

(>nt»  "danger"  of  desegregating  public  schools  is  that  often  it  rt*sults  in  a  white 
exodus  ("white  flight")  from  the  scliool  district.  Pasadena  seems  to  have  escaped 
extensive  white  flight,  although  it  is  too  soon  to  know  wliether  or  not  the  white 
iwpulation  will  remain  stable. 

During  tJie  first  year  of  desegregation.  Pasadena's  student  population  dropped 
by  approximately  2.000.  Not  all  of  this  decline  can  be  attributed  to  desegregation, 
Jiowever.  The  poimlation  had  been  declining  by  approximatelv  1,000  pupils  an- 
nually for  the  pa«5t  several  years,  llils  was  due  in  t)art  to  layoffs  in  the  aerosimce 
indnstrj-,  which  foreefl  families  to  move.  A  declining  birthrate  is  another  factor. 

Some  students  did  leave  nither  than  attend  racially  mixed  schools.  Many  of 
the  iwi rents  strongly  opposed  to  desegregation  sent  their  children  to  private  or 
panH'hial  schools.  It  is  intere.««ting  to  note,  however,  that  some  of  these  students 
retrmed  to  the  I*asadeim  system  for  the  1971--72  school  year  after  seeing  that 
integration  was  not  as  calamitous  as  they  had  fear*Hl.  The  rate  of  student  popula- 
tion decline  has  slowed  between  the  1071-72  school  years. 

S<»h<K>l  officials  are  optimistic  about  parental  reaction  to  the  plan.  They  believe 
that  time  works  in  favor  of  integration.  Opponents  move  away,  lose  their  fears, 
or  resign  themselves  to  their  circumstances.  Many  officials  and  teachers  feel  that 
most  pjirents  now  accept  integration. 

An  article  iu  The  Poftadrna  ^tar-'Xrics  on  September  17,  1971,  analyzed  data 
colle<'t<Hl  by  the  Pasadena  Board  of  Realtors  Multiple  Listing  Service.  The  writer 
found  that  houses  within  the  Pasadena  Unified  School  District  contlnue<i  to  sell 
as  \v(»ll  as  or  better  than  they  had  d?iring  the  period  imme<Uately  before  tJie 
S)>a)iQlr.r  dtHiision.  The  article  concluded  tliat  busing  did  not  result  in  a  fiooding 
of  the  housing  market  or  a  depression  in  it.  The  article  said  that  complaints  that 
busing  had  caused  a  drop  in  real  estate  values  were  simply  not  substantiated  by 
the  evidence,  and  that  the  "Pasadena  housing  market  is  extremely  healthy  and 
has  shown  an  up*;urge." 

Reaction  hy  studentn 

Students  in  Pasadena  were  initially  less  hostile  to  desegregation  than  were 
their  parents.  After  one  fall  year  of  operating  under  the  plan,  students  api>ear 
to  be  accepting  the  new  system  very  well. 
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The  most  succcf^sful  level  of  integration  appears  to  be  in  tlie  elementary 
schools,  where  students  mingle  well  with  those  of  other  raees.  One  elementary 
school  principal  noted  that  white  children  in  his  school  had  been  very  sheltered 
before  and  had  not  known  any  minority  children  In  his  view,  the  white  students 
were  benehtting  greatly  from  integration.  Other  otticials  mentioned  that  black 
and  *AIexican-^Vmerican  children  seemed  more  self-confident  and  poised  under 
the  new  system.  Teachers  and  administrators  believe  that  it  is  too  soon  to  know 
if  education  achievement  has  improved.  They  have  not  noticed  any  decline 
however. 

Tiie  junior  and  senior  high  school  students  have  had  a  mor^  dimeull  time 
adjusting  to  desegregation.  In  at  least  one  of  the  fourth  seventh-  and  eighth  grade 
schools,  Ehot  Junior  High,  the  first  year  was  tumultous.  Alanv  students  who 
were  transferred  retained  old  school  loyalties  and  did  not  think  of  tho  lunv 
school  a»  theirs. '  There  was  little  interracial  mingling  outside  classrooms, 
a  he  second  year  was  much  easier,  however.  The  present  eighth-graders  do 
feel  attacliment  to  the  school,  and  there  is  more  interracial  contact  than 
previously. 

Of  senior  high  school  students  interviewed  by  Commission  staff  niomi^ers 
all  seemed  to  feel  that  integration  was  working.  Student  leaders  intenMewe<l 
at  John  Muir  High  School  (one  white,  one  black,  one  Mexican-American)  all 
had  been  against  desegregation  initially  but  were  In  favor  of  it  after  one  year. 
They  felt  the  curriculum  was  better  and  that  students  were  more  involved  with 
thoir  school  than  previously.  Blacks  allege,  however,  that  they  arc  l>eing  chan- 
neled into  lower  ability  classes.  Students  reports  that  there  is  *?till  little  racial 
intermingling  outside  of  classes,  except  at  sports  events.  T\^'o  of  the  three  mer. 
tioned  that  socio-economic  differences  among  students  caused  more  friction 
than  racial  differences. 

One  student,  a  Mexican-American  girl  who  is  editor  of  the  school  newspaper, 
feels  that  integration  has  made  Mexican-American  students  much  more  aware 
of  their  culture.  She  also  believes  that  at  an  integrated  school  she  has  a  much 
better  chance  of  being  recognized.  She  feels  the  atmosphere  at  school  is  different, 
and  that  all  students  have  an  equal  chance.  "Before,"  she  conclude<l.  **I  probably 
would  have  ended  up  as  a  secretary.  Now  I  have  bigger  goals." 

Educational  improvementa 

The  Pasadena  school  system  made  many  changes  in  curriculum  at  the  same 
time  It  implemented  the  plan.  Students,  teachers,  anr^.  administrators  all  praised 
the  Innovations.  As  one  student  put  it,  "Before  integration,  the  school  viewed 
us  as  students  here  to  learn  what  they  wanted  to  teach  us."  Now  students  have 
a  role  in  recommending  curriculum  changes.  More  courses  are  offered  in  areas 
such  as  history,  music,  and  literature.  Ethnic  study  courses  are  given. 
Incidents 

Since  desegregation,  there  have  been  no  major  outbursts  of  racial  hostility. 
The  rate  for  all  forms  of  incidents—personal  fights,  vandalism,  etc.— is  lower 
than  It  has  been  in  six  years.  Although  during  the  first  year  of  desegregation  the 
incident  rate  was  about  the  same  level  as  the  preceding  vear.  the  Pasadena 
schools  have  been  very  calm  this  year— calmer  than  those  of  neighboring  non- 
integrated  school  systems,  according  to  one  school  oflacial. 

PunLic  Scnof.L  Desegufxiation  in  Hilt.sborougii  County,  Ft.a, 

The  Hillsborough  County  School  Dis  rict  consists  of  the  cU^  of  Tam,>a  and 
Hillsborough  County,  Florida.  The  County  population  In  1070  was 
484,490,  of  whom  274,359  lived  in  Tampa. 

Tampa  is  a  light  industrial  center,  the  main  industries  being  lumber,  canned 
fruits,  and  scrap  metal.  Tampa's  1950  median  family  income  was  $5,602.  The 
median  income  in  rural  Hillsborough  County  was  slightly  lower.  The  median 
family  income  for  non-whites  In  Tampa,  where  most  of  Hillsborough's  non- 
white  population  is  concentrated,  was  $2,949. 

The  Hillsborough  County  Snhool  District  was  the  20th  largest  in  student 
population  in  the  nation  in  1070.  Tlie  district's  student  population  is  lOl.-JOS. 
of  whom  10.5%  are  Negro.  The  land  area  is  1,037.0  squaiv  miles. 
UiHtory  of  school  desegrejation  efforts 

t  *  Supreme  Court's  decision  in  Svxinn  v.  Chariot te-Mecmcnhurg 

In  May  1071,  the  Federal  district  court  for  the  middle  district  of  Florida  (Tampa 


Division)  on  its  own  motion  reoi)ened  tiie  Hilisboroujrii  County  school  case*  and 
ordered  the  Hillsborough  County  school  board  ro  complet^^lv  desegregate  all  of  the 
County's  schools  in  the  10T1-10T2  sciiooi  years.*  The  court  Issued  an  opinion  set- 
ting fortli  the  iiistory  of  sciiooi  desegregation  litigation  in  the  County  and  tlie 
legal  haM8  for  its  directive.  The  court  characterized  the  situation  in  as 
f()lb)ws  V 

"Almost  ten  years  ago  this  Court  found  as  a  matter  of  fact  that  prior  to  and 
after  May  17,  1}>54,  defendants  oi)erated,  maintained  and  sialTed  a  completely 
dual  school  structure.  The  school  board  made  no  attempt  whatever  to  dismantle 
the  system  until  Seiitember  1961.  In  the  intervening  ten  years  the  defendants 
bpve  at  no  time  taken  any  steps  which  have  had  the  effect  of  significantly  alter- 
inj.-  the  system's  racially  biased  student  assignment  system." ' 

A  '•eview  of  racial  statistics  dating  from  11)56  led  the  court  to  conclude  that  of 
tlie  ont-;Pce  schools  identified  as  "white"  or  **Negro**  10  or  more  years  ago. 
neiuly  all  vere  sti'l  racially  indentitiable.  Changes  in  the  racial  makeup  of 
scbfw)ls  havt  generally  resulted  in  resegregation. 

The  first  v^eset-^-ogation  plan,  adopted  in  1963,  iirovided  for  integration  at 
the  rate  of  one  ^rade  a  year.  It  contained  a  transfer  provision  under  which  white 
stiidents  could  avoid  attendance  at  black  schools,  even  if  they  lived  Hoser  to 
a  black  school  than  to  a  white  school.  From  1967  to  1969.  the  system  operated 
under  a  variety  of  freedom-of-choice  plans  termed  "equally  ineflfective"  by  tlie 
court.  From  1969  to  the  current  order,  the  system  functioned  under  plans  con- 
.sistmg  of  various  geographic  attendance  zones.  As  of  October  1970.  46  percent 
of  the  system's  black  students  attended  15  all-black  .schools;  69  percent  of  the 
black  students  (though  only  19  percent  of  the  total  student  population)  x^ere  in 
scliools  which  were  at  least  50  percent  black.  The  school  board's  figures  also 
showetl  that  69  percent  of  the  white  students  attended  all-white  or  95%  white 
schools.  The  court  concluded  that  all  desegregation  plans  implemented  prior  to 
lOiO  had  failed  to  aijolish  the  dual  system  of  student  attendance.  The  reasons 
cited  were  exces.sive  reliance  on  free  choice,  liberal  transfer  provisions  which 
enabled  white  students  to  avoid  desegregation,  and  an  absence  of  serious  attempts 
t(,  Mniinn  le  black  schools. 

The  school  bo-  'd  wa.s  ordered  to  submit,  by  June  15. 1971.  an  effective  plan  for 
desegregaUon  •«  all  schools.  The  court  required  the  school  board  begin  with 
the  proposition  tuat  a  white  to  black  ratio  of  86  percent  to  14  percent  was  avpro- 
priate  for  senior  high  schools.  SO  percent  to  20  percent  proper  for  junior  high 
scliools.  and  70  to  21  percent  appropriate  for  elementary  schools.  These  ratios 
reflected  the  ratios  of  the  white-to-black  student  populations  for  each  tvpe  of 
school.  The  court  ordered  that  the  plan  accomplish  desegregation  bv  pairing 
grouping,  clustering,  and  the  use  of  satellite  (non^contiguous)  attendance  zones 
The  court  hare  that  if  the  school  board  failed  to  submit  an  acceptable  plan,  the 
court  woulfi  formulate  itK  own  plan.  The  court  would  rely  upon  the  plaintiffs' 
proposed  plan  or  would  appoint  an  expert  at  the  school  board's  expense. 
The  current  desefjreffation  plan 

The  superintendent  of  schools  and  a  member  of  the  school  board  told  Com- 
mission .^taff  members  tha^  following  the  May  1971  order  there  was  a  consensus 
among  board  members  that  there  was  no  longer  any  point  in  delaying  desegrega- 
tion. Thus  they  did  not  appeal  the  order.  Instead  the  board  appointed  a  desegre- 
gation i>lanning  committee,  consisting  of  about  150  representatives  of  diverse  seg- 
ments* of  Hinf?borough  County,  including  prominent  business  leaders,  civic  lead- 
ers, and  important  black  and  white  community  spokesmen.  The  committee  was 
dividwl  into  sub-comaiittees  which  worked  on  various  aspects  of  the  desegrega- 
tion plan,  The  plan  was  developed  within  the  prescribed  Ume  limit  and  was 
accepted  by  the  court. 

The  plan  contain^-  separato  arrangements  for  elementary,  junior  and  .«?enior 
high  schools.  There  arc-  89  elementary  schools  in  Hillsborough  County  aiid  the 
principal  method  used  to  desegregate  them  is  a  "clustering"  plan  Seventy-seven 
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elementary  schools  are  integrated  through  17  clustering  arrangemonts.  In  each 
of  these,  one  formerly  predominantly  black  elementary  school  is  clustered  with 
from  two  to  five  formerly  predomiiiautly  white  elementary  schools.  The  black 
elementary  school  has  beconie  a  sixth-grade  center,  and  all  sixth  grader.-;  from 
the  black  school  and  each  of  the  white  schools  attend  this  sixth-grade  center. 
First  to  fifth  graders  from  the  formerly  black  school  are  distributed  among  the 
formerly  white  schools  through  the  use  of  satellite  zones  ^v'hich  cover  the  bound- 
aries of  the  black  school.  First  through  fifth  gradei-s  whj  reside  In  the  bound- 
aries of  white  schools  continue  in  attendance  at  the  schools  previously  attended.. 
The  other  elementary  schools  are  Integrated  through  a  variety  of  zoning  devices.^ 
In  this  way,  large  scale  busing  does  not  begin  for  white  children  until  the  sixth 
grade,  but  it  begins  for  black  children  in  the  first  grade. 

The  23  junior  high  schools  and  three  junior-senior  high  schools  are  Integrated 
through  clustering  and  satellite  zoning.  There  are  eight  cluster  arrangements  in 
the  plan,  in  each  arrangement  for  junior  high  schools,  one  formerly  pre- 
dominantly black  school  is  clustered  with  from  one  to  three  formerly  pre- 
d(miinantly  white  (schools.  The  black  junior  high  school  is  a  seventh  grade  center, 
and  all  seventh  graders  attend  it.  Eighth  and  ninth  graders  from  the  black  jun- 
ior high  school  are  distributed  among  the  white  Junior  high  schools  througli 
satellite  zones.  Eighth  and  ninth  graders  who  reside  within  the  boundaries  of 
the  white  school  continue  in  attendance  at  the  schools  previously  attended.  No 
junior  high  schools  were  closed  under  the  plan. 

When  the  plan  was  ''rafted  there  were  14  senior  high  schools  in  the  County^ 
including  three  junior  '»b*'ior  high  schools.  The  two  formerly  black  high  schi)ols, 
Blake  and  Mlddleton,  x^ere  made  Into  junior  high  schools.**  The  name  of  the 
formerly  white  high  school,  Hillsborough  High»  was  changed  to  Hlllsborough- 
Middleton  high  and  received  most  of  the  black  students  from  Mlddleton.  The 
other  Mlddleton  students  v/ere  assigned  to  other  formerly  white  high  schools. 
The  attendanc*e  area  which  formerly  was  served  by  Blake  was  dh  ded  among 
a  new  high  school,  which  Is  not  yet  constructed,  and  foi'iaerly  white  high 
schools.  Since  the  new  school  Is  not  yet  finished,  its  students  attend  the  after- 
noon session  at  another  formerly  white  high  school.  Rezonlng  and  satellite 
zoning  were  also  used  to  integrate  the  rural  high  schools.  The  one  vocational 
high  school  has  no  precise  boundaries,  but  is  integrated. 

Under  the  plan  for  elementary  schools  the  white-to-black  student  ratio  was  to 
be  79%  to  21%,  for  junior  highs  It  was  to  be  SO^/c  to  20%,  and  for  high  schools 
85%  to  15%.  Actual  attendance  figures  do  not  vary  significantly  from  these 
proportions. 

Before  accepting  the  plan,  the  court  held  a  hearing  and  permitted  community 
members  to  voice  objections.  Throughout  this  period  the  school  boards  the 
sui)erlutendent  of  schools,  the  Chamber  of  Commerce.  resi)onsible  civic  groups, 
and  the  press  actively  supported  the  plan.  Until  the  court's  May  1971  mandate^ 
the  majority  of  the  school  board  and  the  superintendent  had  been  openly  oppo.sed 
to  extensive  Integration  of  the  schools. 

Opposition  to  the  plan 

A  very  Important  feature  of  the  Hillsborough  school  desegregation  plan  in 
that  It  makes  every  white  family  in  the  County  share  equally  in  busing  to  for- 
merly black  schools.  During  the  summer  there  were  some  attempts  by  white  anti- 
integratlonlsts  to  thwart  the  court's  order.  There  were,  however,  no  large 
organizations  opposing  adoption  of  the  plan  and  none  have  caused  disruption;^ 
in  the  schools. 

During  the  summer  and  continuing  throughout  the  school  year,  there  has  been 
considerable  dissatisfaction  in  the  black  community  over  the  large  amount 
of  busing  for  black  children  and  the  changing  of  the  two  formerly  black  high 
schools  to  junior  high  schools.  The  black  community  feels  strongly  that  t)ie 
facilities  at  Blake  and  Middleton  cotild  have  been  extmihled  to  retain  these  schools 


••Two  other  elementary  schools  fve  Integrated  through  rezonlng.  and  another  elemontnrv 
school  Is  Integrated  through  the  use  of  a  satellite  tone.  Pour  elementary  schools  had  hiVn 
Integrated  In  the  1970-1971  school  year  and  did  not  have  elianges  In  their  nttpn<laiK'p 
boundaries.  The  plan  called  for  the  closing  of  one  blaek  elementary  school.  The  Donrd 
juKtlfled  the  closing  of  this  school  on  the  ground  that  the  school  was  not  adequate  to  serve 
as  a  modern  elementary  school. 

"  Hv  eonvertlng  the  two  Mark  high  sehools  to  Junior  high  schools,  with  attendance  for  onlv 
two-year  periods,  the  hoard  hoped  there  would  be  a  minimum  of  white  flight  to  prlvati* 
schools.  The  court  had  nermltted  the  school  board  to  take  Into  consideration  factors  whlcl^ 
might  pn  vent  white  flight. 
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as  high  bchools.  The  two  schools  had  been  important  sources  of  pride  and 
identification  for  the  black  community.  They  had  won  many  Slate  athletic 
championships,  while  no  other  high  school  in  the  County  had  won  any.  In 
addition  the  schools  bad  been  centers  of  black  social  life. 

Adoption  of  the  plan 

At  the  time  the  school  board  snbmitted  its  plan  to  the  oonrt.  the  Bi-Racial 
Advisory  Committee,  api>ointed  by  the  court  in  li)70,  filed  objections  to  the 
plan."  The  committee  maintained  that  the  plan  discriminates  upiinst  the  l)lack 
student  popnlation  and  their  parents  betanse  it  reqnires  most  black  stnderits  to 
be  bused  out  of  their  conmiunities  ten  of  their  12  school  years,  while  wliitei>  are 
busal  out  of  their  areas  for  onl>  two  years.  Tlie  committee  aUo  objected  to  tlie 
reduction  of  tlie  number  of  grades  tanglit  at  previously  black  s<-lmols.  Tlie  com- 
iiiittee  particularly  criticized  the  changing  of  the  two  formerly  black  hijrli 
schools  to  junior  highs. 

White  flight 

It  is  believed  that  abont  2.000  children  have  been  lojst  to  private  schools  be- 
cause of  the  current  integration  plan.  About  1,000  of  those  left  the  sixth  grade, 
about  .500  left  the  seventh  and  the  other  500  were  spread  through  the  other 
grades.*  One  of  the  reasons  there  were  not  any  greater  losses  to  the  private 
schools  is  that  many  private  schools  resisted  expanding  their  »cliool  enrollments 
for  students  seeking  to  avoid  integration.  The  superintendent  has  noted  that 
now  there  seems  to  be  a  trend  of  private  school  students  returning  to  the 
public  schools.  One  seventh  grade  center,  for  example,  reported  that  in  the 
last  month  alone  12  students  who  had  left  the  public  school  system  for  private 
scliools  had  returned  to  the  center.  Many  more  children  are  expected  to  return 
to  the  public  schools  in  September  1972. 

Attempt,^  to  ea^c  adjustment  of  students  in  the  integrated  schools 

To  ease  adjustment  to  integrated  schools  the  school  board  adopted  the  rule 
that  ill  students  who  held  school  offices,  were  cheerleaders  or  were  members 
of  any  organization  or  team  in  their  former  schools  would  automatically  retain 
their  positions  in  the  school  to  which  they  are  a.^stgned.  for  lI>71-72.  This  means 
that  the  president  of  a  class  in  a  formerly  black  scho<»l  is  co-president  with  the 
president  of  the  class  at  his  new  school. 

To  further  aid  adjustment,  every  junior  and  senior  high  school  was  aj^signed 
a  community  relations  specialist  and  an  assistant  specialist.  Many  of  these 
people  are  former  teachers.  Their  salaries  are  being  paid  through  ar4  Emergency 
School  Assistance  Program  (ESAP)  grant.*  White  community  relations 
si^ecia lists  have  l)Iack  assistant^^.  and  vice-versa.  During  the  summer  the 
si)e<-ialists  held  seminars  with  teachers,  principals  and  students  to  help  them  in 
inler-personal  relations  with  people  of  different  races.  In  the  .school  year  the 
speciali.«;ts  have  been  involved  in  working  out  inter-personal  relations  problems, 
and  providing  a  means  for  students  to  talk  with  the  administration.  Every 
high  school  and  junior  high  school  has  a  student  advisory  committee  of  12  black 
.students  and  12  white  students,  picked  by  the  student  government  to  work  with 
the  community  relations  specialists.  The  specialists  and  .student  bi-racial  com- 
mittees play  imiwrtant  roles  in  moderating:  any  antagonisms  arising  between 
blacks  and  whites. 

The  facilities  at  fonnerly  black  .schools  were  greatly  improvwl  and  made  equal 
to  those  at  formerly  white  schools.  For  example,  several  of  schools  were  air-condi- 
tioned, covers  were  put  on  bare  light  bulbs,  and  supplies  were  greatly  increased. 
This  reduced  complaints  among  students  and  parents. 


"  Thp  P!*U.Tclnl  AflvlKorv  Commlttpe  consists  of  five  tnemhors  selocted  bv  thp  KAACP 
Dpfensp  Fund  nnd  fve  chosen  by  the  sdiool  bonrd.  The  C:»mmittoe  wns'  anpolntpd  to 
assist  the  board  in  drafting  and  implementing  dosejrregation  plans. 

n-vt,  v»vt»i  „,nl  seventh  grades  are  the  years  vfhm  white  students  are  bused  to  formerly 
black  srhools. 

«•  KfiuTL'pncv  Rohoot  AssUtanoe  Proffram  mnts  are  Federal  grants  to  aid  school  dis- 
tricts which  are  deseffregatlng.  In  Aufftist  1970  the  nrofirram  was  established  hy  an  appro- 
priation of  $7fl  million  The  fippronrlatlons  are  auditions  to  various  education  actn  In- 
oludinir  Title  IV  of  the  1964  Civil  Rigbts  Act  and  the  Elementary  and  Secondary  Educa- 
tion Acts-  ^ 

The  BRAP  ffrant  totals  $2.22.'?.00n.  It  is  belnj?  used  primarily  for  learning  wneclaliKts- 
a  human  relations  department  within  the  school  administration,  including  the  school 
specialists ;  aids  and  supplies. 


210 


Integration  ivilhin  schools 

The  school  board  has  not  found  it  necessary  to  abolish  ability  groupings  in 
scliools  to  maiutuin  integrated  classes.  It  has  recommended,  however  that  Drin- 
cipals  maint;un  classrooms  less  than  50  percent  black.  On  tlie  basis  of  standard- 
ized tests  and  tejicher  recommendations,  high  scliool  students  are  assigned  to 
required  classes  that  are  either  basic,  intermediate  or  advanced.  While  black 
students  tend  to  be  concentrated  in  basic  courses,  there  are  many  in  the  inter- 
mediate and  advanced.  In  the  sixth  and  seventh  grade  centers  and  in  the  junior 
ftigii  schools,  there  is  some  group  teaching  and  the  use  of  other  innovative  teach- 
ing programs.  These  group.s  and  program.s  are  well  integrated. 

According  to  students  of  both  races  interviewed  by  Commission  staff,  black 
students  are  increasingly  participating  in  extracurricular  activities  in  high 
.schools  and  in  junior  highs,  particularly  in  sports.  It  is  expected  that  black 
students  will  in  future  years  be  even  more  actively  inovlved  in  extracurricular 
aclivitie.s.  Whenever  a  child  is  on  a  team  or  in  an  extracurricular  activitv  a 
school  board  rule  requires  that  a  bus  be  provided  at  the  school  to  transiK.rt  him 
home  after  regular  scliool  closing  hours. 

i'ui>ils  iiave  explained  that  the  students  who  play  sports  with  student^s  of 
another  race,  or  wlio  work  with  them  in  other  extracurricular  activities  are 
the  people  most  likely  to  develop  interracial  friendships." 

At  the  start  of  the  school  year,  the  black  students  from  Middleton  high 
fM'hool  stayed  together  and  were  not  a  imrt  of  Hillsborough  school  life  Thev 
continued  to  wear  Middleton  shirts  and  cheer  Middleton  cheers.  It  jippears 
however,  that  they  arc  gradually  identifying  more  with  Hillsborough  For  ex- 
ample, at  athletic  events  they  now  cheer  for  the  Hillsborough  team  Neverthe- 
le*|s.  many  of  the  black  students  express  regret  that  they  are  losing  their  iden- 
tification with  Middleton. 

Transportation 

Last  year  the  school  system  transported  some  32,000  students  on  186  school 
buses.  The  1070-71  oi)erating  budget  for  student  transportation  was  approxi- 
mate y  .5826,000.  lu  that  year,  each  moniing,  school  buses  travelled  approxi- 
mately (»,103  miles. 

Before  the  current  school  plan  was  officially  adopted,  the  superintendent 
realized  that  extensive  school  integration  would  require  many  more  school 
buses.  He  prepared  for  the  purchase  of  an  additional  125  buses. 

riius  when  the  school  plan  was  finally  adopted  there  was  no  delay  in  gettine 
these  contracts  executed  and  having  Uie  buses  ready  in  September  1971  The 
new  bu.«.es  are  being  financed  through  a  $1  million  bank  loan  undertaken  by  the 
school  board. 

Under  the  plan  about  53,000  students  are  being  bused  to  and  from  school, 
an  increase  of  26,000  students.  Of  those  students  being  bused  across  the  Coiintv 
^'i*  ^^HSK'''®^?^  integration,  about  1,627  are  black  elementary  school  children 
and  i.3f^  white;  036  are  black  junior  high  students,  1,028  white;  734  are  black 
sen;or  high  students  and  104  white.  The  cross-busing  of  students  each  morning 
requires  travel  of  about  6,232  miles,  one  way,  out  of  a  total  one  way  morning 

t'lSrt^'tir^^^^  ^'"^  ^^^^^"'^  ^^^^^'^"^ 

The  express  bn.ses  which  taUe  students  from  a  central  location,  such  as 
schfK>l  to  school  across  the  Coiinty  usually  ride  about  30  minutes  from  departure 
to  arrival.  Often  the  white  sixth  and  seventh  grade  children  who  are  picked 
np  at  central  stops  must  ride  buses  to  those  central  locations.  Thus  the  two 
rides  combined  could  be  45  minutes  to  IV2  liours  one  way.  Most  black  students 
ride  express  buses  out  of  tlie  city  to  schools  in  the  Coimty.  Since  they  live  in 

"Sovorrtl  students  gtatwl  thnt  jt  was  unumiJ  for  Maok  stmlent«  to  vMt  whites  nt  their 
homes  and  vise  ver8a.  Some  students  snid  they  were  reluctant  to  Invite  hlackstndV^^^^^ 

homes  because  they  thoujrht  their  parents  wouinbject  Othe?«  said  t^^^^ 
between  their  homes  prevented  home  vIsltInK  between  black^^  and  whites.  IIowevT  «n^^ 
white  studentH  who  had  developed  Interracial  friendships  throuiJh  extrawirrlnXr  iietiv^^ 
ties  did  invite  Wack  friends  to  their  homes.  Some  stuffents  report^^SrSdi  vfslt  n« 
and  trfephoning  was  Increasing.  Nonetheless,  black  students  explMnS  tl^t  %ere  wa5 
a  di^pree  of  nrer  group  pressure  against  friendships  with  whltei  SlfSllar  nJ?ssn?2 
against  frlenrr«hlps  with  blaeks  was  noted  bv  white  students  »Jra»nr  pressure 

«®  operating  bndiret  for  the  entire  Kchool  system  In  1070-1071  was  nhnitt  XA^  inn 
Ono.  For  this  year  it  Is  nbout  $71,567,000.  Mo.^V  of  the  funds  "iJent  on  tran«^^^ 

Jc^Ve^IaTeViSs";."*"^^  ^^^^"^^^'^^^  cl'l^y'^J^rT^^^^^^ 
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clo^e  proximity  to  each  other,  the  hiack  students  do  not  have  as  hmg  to  ride  as 
iiif  st  whiter  in  order  to  get  to  their  express  bus  stops.  In  order  to  use  the  same 
iMi*.e<j  f<»r  several  trips,  departure  and  return  times  are  staggered. 

Some  departure  buses  for  elementary  school  children  leave  as  early  as  7 
a.m.,  but  most  elementary  school  children  leave  l>etween  8  and  9  a.m.  Most  high 
sciiool  students'  buses  leave  at  7  a.m.,  with  junior  high  students  and  elementarv 
students  following  on  later  routes.  The  return  buses  carry  the  elementary  stu- 
dents,  then  junior  high,  ;,n(l  then  high  whool  .students.  Because  of  frequent  bus 
de'ays,  some  high  school  students  do  not  return  home  until  after  6  p,m.  (one 
h  ^h  school  operates  a  double  session.  The  bus  for  Oie  morning  session  departs 
V 1 6  a.m.  The  return  bus  for  the  afternoon  session  leaves  about  6 :30  p.m. ) 

Teachers  believe  that  the  bus  rides  do  not  adversely  affect  children's  learning 
abilities.  The  bus  ride  is,  on  the  other  hand,  an  opportunity  for  students  to  mis- 
l»ehave  Frequently  there  are  fights.  Since  most,  buses  serve  segregated  housing 
areas,  buses  usually  have  students  of  only  one  race.  Thus,  fights  generaUy  either 
involve  black  students  on  their  buses  or  white  students  on  their  bases. 

One  teacher  felt  that  the  bus  ride  seemed  to  make  the  children  excited,  so 
that  at  first  they  are  slightly  harder  to  discipline  once  at  school.  Although  both 
black  and  white  students  at  all  school  levels  have  been  suspend'xl  for  ml^hav- 
lor  on  buses,  more  black  than  white  students  have  been  suspended.  The  bus  driver 
IS  the  only  supervisor  on  the  bus. 

Many  white  and  black  parents  inter\-iewed  complained  of  the  inconvenience 
cau.*^  by  the  early  departures  of  their  children,  the  staggered  schedules  of  their 
ciiildren,  and  the  long  school  days. 

Several  parents  said  they  worried  about  their  children  missing  the  return  bus 
and  being  stranded  in  strange  neighl>orhoods.  Another  concern  of  both  black 
and  white  imrents  is  the  safety  of  the  ride.  There  have  been,  however,  no  serious 
bus  accidents. 

Very  few  of  the  students  interviewed  complained  of  discomforts  in  riding 
the  buses,  although  some  said  they  would  prefer  to  walk  to  school.  Others 
l)articularly  the  younger  chidren,  said  they  enjoyed  the  rides. 
Dhdplinittff  students 

X  problem  mentioned  by  several  black  and  white  teachers  is  the  difficulty  manv 
yyhiie  teachers  have  in  disciplining  black  students.  Black  teachers  have  explained 
that  white  teachers  are  often  unused  to  handling  black  students,  are  afraid  of 
them,  and  therefore  do  not  discipline  them  in  classes.  This  leads  to  lack  of 
resvect  among  the  black  students  for  these  teachers,  and  causes  these  teachers 
to  refer  black  students  to  the  principal  to  be  disciplined 

Several  black  teaeliers  interviewed  expresseil  a  desire  for  more  uniform  appli- 
cation  of  rules  for  punL^hment  of  students.  Many  black  teachers  have  said  that 
White  students  are  not  punished  as  severely  as  black  students.  For  example,  in 
iiillsborongh  high  school  there  is  a  rule  that  if  a  student  has  been  absent  from 
class  15  days  in  the  semester  without  excuse,  he  is  barred  from  taking  exams, 
which  leads  to  failure.  Black  students  who  had  been  abs(»nt  this  length  of  time 
were  allegedly  barred  from  exams  but  wliite  studf»nts  were  not 
Di^niptiom.  violence  and  crime 

Before  the  opening  of  the  schools  there  were  threats  from  militant  black 
groups  that  there  would  be  disruptions  at  the  two  formerlv  black  high  schools 
that  had  b(K-ome  junior  high  schools,  and  at  various  other  high  schools  Many 
parents,  mostly  white,  did  not  send  their  children  to  school  the  first  week  of  the 
semester  for  tliis  rea.son  and  because  many  white  paroiits  were  afraid  to  send 
their  children  to  the  formerly  black  schools  in  the  black  neighborhoods.  This  fear 
was  evidenced  by  the  fact  that,  in  the  early  days  of  school,  manv  white  parents 
drove  their  <  liildr(»ii  to  .school  and  picked  them  up  after  school.  The  disruptions 
failed  to  materialize,  however.  After  the  early  weeks,  parents  became  more  con- 
fident and  white  students  started  riding  the  busies  in  substantial  numbers 

About  three  weeks  after  the  start  of  s<  h<x)l  there  was  «  rather  serious  incident 
In  one  of  the  formerly  white  high  schools.  This  disruption  was  caused  bv  two 
^^il^te  students  who  had  painted,  in  a  very  prominent  area  of  the  school  *vard. 
••.\i;rg4»rs  Gi>  Home*'.  When  the  black  students  saw  the  nu^ssage.  about  50  ram- 
paged through  the  school  yard  and  halls  fighUng  with  white  students  and  smash- 
ing  windows.  Approximately  nine  white  student/*,  mostly  girls,  were  s<»nt  to  the 
school  infirmary  for  first  aid,  and  a  few  were  treated  at  a  hosiiital. 

The  two  whit<»  students  who  cans<»d  the  disturbance  were  suspended  from 
school.  One  was  criminally  i)rosecuted  and  has  not  returned  to  school.  The  other 
has  transferred  to  a  private  school.  Xiiie  black  students  were  susixjnded  from 
80-440—72  15 
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school  for  periods  not  more  than  10  days,  and  two  blacks  were  prosecuted.  Al- 
though the  entire  disturbance  lasted  only  20  minutes,  most  black  and  white  stu* 
dents  returned  to  their  homes  for  the  day. 

In  another  formerly  white  high  school,  tensions  arose  over  evening  Incidents 
in  which  some  whitec*,  not  students,  had  attempted  to  drive  some  black  students 
off  the  school  grounds  after  a  football  game.  The  following  school  day  there  were 
several  fist  fights  between  black  and  white  studenU.  Although  one  of  the  local 
newspapers  reported  these  disruptions  as  a  riot,  the  principal  of  the  school  stated 
that  the  fights  had  not  been  widespread,  there  were  no  injuries  or  damaged 
property,  no  one  was  arrested,  and — contrary  to  the  newspaper  accounts — police 
were  not  called  to  the  school. 

Teachers  and  principals  interviewed  did  not  report  a  substantial  Increase  in 
petty  crime.  A  junior  high  school  principal,  who  had  formerly  been  a  principal 
in  an  all-black  junior  high  school,  thought  there  was  far  less  crime  in  the  inte- 
grated junior  high  school  than  there  had  been  in  the  black  junior  high  school. 
In  the  black  junior  high  school  there  had  been  a  concentration  of  students  from 
low  socio-economic  levels  who  seemed  prone  to  commit  crimes  against  each  other. 
In  his  opinion,  the  wide  mix  of  socio-economic  levels  in  the  integrated  schools 
has  reduced  the  likelihood  of  crime. 

It  had  been  feared  by  jsome  white  parents  that  bluek  students  would  commit 
crimes  against  whites.  Several  principals  and  teachers  felt  that  race  w'as  not 
an  I'isue  in  the  crimes  committed  in  schools.  They  expressed  the  view  that  If 
stitJents  ar'*  inclined  and  tempted,  they  will  steal  without  consideration  of 
the  race  of  the  victim.  In  the  early  day;5  of  the  school  year,  there  were  complaints 
of  shakedowns  and  extortions  (blacks  against  whites)  at  the  junior  high  schools, 
but  they  have  largely  stopped,  suggesting  that  these  crimes  were  a  transitional 
problem. 

Teachers*  attiiude$  toward  the  plan 

The  school  board  was  also  under  court  order  to  desegregate  Its  faculty  fully 
by  September  1971.  Much  of  this  desegregation  had  occurred  during  the  1!)70- 
1971  school  term.  The  desegregation  faculty  ratio  required  for  1971-1972  Ik 
about  80  iK?rcent  white  and  20  percent  black  at  each  school.  For  the  1971  school 
year,  the  board  ordered  that  all  teachers  be  transferred  to  the  schools  to  which 
their  students,  or  the  majority  of  them,  had  been  assigned.  The  teachers  were 
to  teach  the  ;8ame  grade  level  and  subjects  that  they  had  taught  the  previous 
year.  These  requirements  minimized  the  problems  of  teachers*  reasslgnments. 

Principals  were  allowed  to  select  the  heads  of  various  departments  In  their 
schools.  Several  of  the  teachers  who  had  been  heads  of  departments  at  the  for- 
merly blPck  high  jBChools  were  not  made  heads  of  departments  at  their  new 
schools.  Although  these  teachers  have  retained  their  former  salaries,  their  de- 
motions have  created  bad  feelings  among  many  black  teachers. 

Student  and  parent  relations  with  teachers,  both  black  and  white,  are  said 
to  be  more  a  function  of  personalities  than  race.  Some  black  teachers,  however, 
complain  about  problems  in  dealing  with  the  few  white  parents  who  act  as  If 
the  black  teacher  Is  not  qualified  to  teach  their  child. 

Several  white  teachers.  In  Addition  to  being  uncomfortable  In  disciplining 
black  students,  have  stated  that  they  resent  having  been  transferred  to  schools 
that  are  often  far  from  their  homes  and  are  sometimes  In  nelglitjorhoods  In 
which  they  feel  uneasy.  Various  white  teachers  also  have  complained  about 
teachirt?  students  of  widely  differing  abilities  In  the  same  classes.  Se<reral  white 
and  black  parents  complained  that  these  dissatisfactions  sometimes  are  reflected 
in  harsh  treatment  of  jstudents  of  both  races. 

Attitudes  of  black  and  tohite  parents 

While  not  asserting  that  they  favor  Integrated  schools,  many  white  parents 
are  i^signed  to  integration  as  required  by  law  and  are  not  attempting  to  thwart 
it.  Some  white  parents  spoke  of  benefits  for  black  and  white  children  attending 
integrated  schools.  These  parents  feel  It  ifi  Important  for  children  of  diverse 
backgrounds  to  learn  to  get  along  with  one  another. 

Blade  parents  are  strongly  In  favor  of  Integrated  schools  and  are  very  sup. 
portlve  of  the  plan,  although  they  often  express  dissatisfaction  over  the  large 
amount  of  busing  required  of  their  children  and  the  closing  of  their  high  schools. 

Evidence  of  white  parents'  acquiescence  In  Integration  Is  seen  In  their  con- 
thiued  wlde^read  involvement  in  PTAs,  even  In  schools  In  blade  areas.  Since 
the  schools  are  80  percent  white,  white  parents  dominate  the  PTAs.  Black  par- 
enU  are,  for  the  most  part,  less  active  In  PTAs,  particularly  at  schools  In  white 


213 

neighborhoods.  Some  black  parents  have  said  they  don't  feel  welcome  in  the 
formerly  white  school  organizations.  In  actual  numbers,  there  were  more  black 
and  white  members  of  PTAs  when  there  were  neighborhood  schools.  In  one 
formerly  black  junior  high,  however,  black  parents  are  more  involved  in  school 
activities  than  previously,  apparenUy  because  of  their  desire  to  make  sure  their 
children  are  being  treated  fairly.^ 

Public  School  Deseobegatiox  ix  Charlotte-Mecklenbubo,  N.C. 

The  city  of  Charlotte  is  located  in  Mecklenburg  County,  North  Carolina  The 
county  is  in  the  soutli  central  part  of  the  State  near  the  South  Carolina  border. 
It  has  a  population  of  354,650  (an  increase  of  30,3  percent  since  1960)  and  an 
area  of  550  square  miles.  Almost  25  percent  of  the  county's  population  (85,527 
persons)  are  black  or  oUier  minorities.  The  city  i?  a  major  retail  center  and  has 
aspirations  of  rivalinjc  Atlanta  as  the  retiiil  and  trade  center  of  the  Southeast. 
Its  population  is  241.178,  of  whom  73,801  are  nonwhite. 
Mecklenburg  County  and  Charlotte  constitute  a  single  school  district  The 
oS?^  Micludes  10#  schools  and  in  December  1971  had  79,557  students,  of  whom 
24,890  or  31.29  percent  were  black.  It  is  the  30th  largest  school  district  in  the 
Nation.  The  system  pmploys  an  instructional  staff  of  4,034.  The  school  budget 
for  the  1970-71  school  year  was  $66  million. 

History  of  deBegregation  of  the  Charlotte-Mecklenburg  system 

^ilu^^^'  ^  y^""  ^^^^  ^®  Broion  v.  Board  of  Education  decision,  the  three 
North  Carolina  systems  of  Charlotte-Mecklenburg,  Winston-Salem  and  Greens- 
boro each  announced  a  freedom-of-choice  plan.  Under  the  Charlotte-Mecklen- 
burg plan,  a  few  black  students  began  attending  integrated  schools  far  the  first 
time.  In  1962  the  school  system  began  a  program  of  geographical  assignment  of 
students  in  five  schools  but  continued  the  freedom-of-choice  plan  for  the  re- 
mainder of  the  school  system. 

In  1965  a  Federal  district  court  found  the  school  system  of  Charlotte-Meckl#*n- 
burg  in  compliance  with  desegration  requirements.  This  decision  was  affirmed  by 
the  Fourth  Circuit  Court  of  Api)eals.^ 

In  1969  suit  again  was  brought  against  the  Charlotte-Mecklenburg  system  to 
compel  complete  desegregation.  The  school  board  took  a  number  of  desegregation 
8tei«,  including :  closing  a  number  of  all-black  schools,  redrawing  school  zones,  de- 
segregating the  faculty,  and  reassigning  some  black  students  from  overcrowded 
black  schools.  Federal  District  Court  Judge  James  McMillan  found,  however, 
^at  as  of  November  7, 1969,  of  106  schools  in  the  Charlotte-Mecklenburg  system. 
5<  were  still  racially  identifiable  as  white  and  26  were  racially  identifiable  as 
black,  nine  were  all-white  and  eleven  all-black. 

On  February  6,  1970,  Judge  McMillan  issued  an  order  calling  for  the  complete 
desegregation  of  all  schools  in  the  Charlotte-Mecklenburg  system."  Immediate  im- 
plementation  of  Judge  McMillan's  order  was  partially  stayed  by  the  Court  of 
Appeals  for  the  Fourth  Circuit  on  March  5, 1970.  On  May  26,  1970,  the  Court  <.f 
Appeals  vacated  the  order  with  respect  to  the  elementary  school  and  remanded 
rhe  case  to  the  IMstriet  Court  for  reconsideration  of  further  plans.  Tlie  U  S 
Supreme  Court,  on  June  29,  1970,  agreed  to  hear  this  case,  but  directed  that  the 
?r  w«?  IWstriet  Court  be  reinstated  pending  these  procedures."  Thus  Juflge 
McMillan  s  order  was  to  go  into  effect  for  the  1970-71  school  term,  pending  the 
outcome  of  the  Supreme  Court's  decision.  On  April  20,  1971,  the  United  States 
Supreme  Ourt,  in  Swarm  v.  Charlotte-Mecklenburg  Board  of  Education,  upheld 
the  judgment  of  the  district  court  ondering  the  complete  desegregation  of  the 
Charlotte-Mecklenburg  system.* 

The  Charlotte-Mecklenburg  desegregat  on  plan 

For  the  last  two  school  years  the  Charlotte-Mecklenburg  system  has  been  op- 
erating tinder  a  plan  pursuant  to  the  order  of  Judge  McMillan.  The  plan  was  de- 
veloped with  the  aid  of  an  educational  expect.  Dr.  John  Finger.  For  most  high 
schools,  the  plan  called  for  the  creation  of  attendance  zones  shaped  like  wedges 
of  pie  extending  outward  from  the  center  of  Chariotte. 

»rlTeiV'2A^^CM^  ^^^^     ^rfKcaflon,  243  P.  Supp.  Ml  (WDNC  19«5). 

*8u>ann  v.  C%arto«e.irec*r«ib«rtf  Board  of  BdUiMttcn,  811  P.  Supp.  265  (WDNC  1070). 

•  fitcann  v.  OharUtte^MfecMenhurg  Board  of  Education,  399  U.S.  926  (1970). 

*  Swann  v.  Chartotte-Mecktenhurg  Board  of  Education,  402  U.S.  1  (19^). 
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For  junior  high  schools  the  plan  called  for  substantial  rezoning  of  attendance 
areas,  coupled  with  the  creation  of  nine  ''satellite"  zones.  (A  satellite  zone  is  an 
area  which  is  not  contiguous  with  tlie  main  attendance  zone  surrounding  a 
s<?ho<»l.)  Inner-city  black  students  from  nine  attendance  zones  were  assigned  to 
nine  outlying  and  predominantly  white  junior  high  schools. 

Elementary  school  children  were  assigned  through  a  combination  of  zoning, 
IKiiring.  and  grouping  which  were  to  resu't  in  student  bodies  ranging  from  0  i>er- 
cent  to  38  percent  black  throughout  tlie  system.  Xine  inner-city  black  schools 
and  24  suburban  white  schools,  liowever,  could  not  be  desegregated  with  these 
tei'Iiiiiaiies.  To  desegregate  these  schools,  two  or  three  white  schools  were  grouped 
with  one  black  inner  city  school.  Black  students  from  grades  one  through  four 
would  be  transpOi*ed  to  the  outlving  white  schools,  and  white  fifth  and  sixth 
graders  would  be  tmnsported  from  the  outlying  white  schools  to  the  inner  ci^ 
black  schools. 

Implementation  of  the  plan 

This  basic  plan  is  being  followed  this  school  year  with  a  major  change :  the 
adoption  of  a  feeder  .system.  Under  a  feeder  system,  once  a  pupil  is  assigned  to 
elementary  school  he  knows  which  schools  lie  will  attend  throughout  his  school 
career  Each  elementary  .school  feeds  into  a  specific  junior  high  school,  which 
in  turn  feeds  into  a  senior  high  school.  In  this  way,  students  would  attend  all 
12  grades  with  many  of  tlie  same  students.  Buch  a  plan  is  consistent  with  the 
court  order  since  presumably  the  ratio  of  black  to  white  students  in  the  ele- 
mentary schools  would  remain  constant  in  the  junior  and  senior  high  schools. 

Implementation  of  the  plan  led  to  a  certain  amount  of  confusion.  In  the  .sum- 
mer of  1070.  approximately  30,000  students  were  transferred  to  new  s^'hools 
as  part  of  the  implementation  off  the  ''Finger"  Plan.  There  were  also  a  sub- 
stantial number  of  teachers  transferred  to  new  schools. 

In  the  summer  (»f  1071,  implementation  of  the  feeder  plan  resulted  in  a  large 
number  of  .students  being  reassigned  for  a  second  time  in  two  years.  More 
satellite  areas  were  created  to  accommodate  the  feeder  plan.  Thus,  many  stu- 
dent.*<  Lave  attended  three  different  schools  in  the  last  three  years.  In  addition, 
in  the  summer  of  1071  the  board  of  education  gave  seniors  the  option  of  attend- 
ing the  school  which  they  had  attended  during  the  1970-71  school  year.  This 
necessitated  postponing  the  opening  of  '*hool  for  two  weeks  and  led  to  a  great 
deal  of  confusion. 

The  school  hoard  also  adopted  a  policy  daring  the  summer  of  1071  permitting 
students  to  sign  up  to  transfer  from  one  school  to  another.  The  requirement 
for  transfer  was  that  a  student  swap  schools  with  another  student  of  his  race 
in  the  school  to  which  he  wished  to  transfer.  School  officials,  however,  began 
hearing  rumors  that  some  students  were  offering  other  students  up  to  $400  to 
exchange  phices.  They  decided,  therefore,  to  discontinue  the  program.  Instead 
they  granted  transfer  privileges  to  all  students  who  had  signed  up  to  swap 
schools,  regardless  of  whether  a  student  of  the  same  race  replaced  the  student 
transferring  out  of  a  particular  school.  The  consequences  of  these  transfer  pro- 
visions was  that  black  students  tended  to  transfer  into  previously  all-black 
schools  and  white  students  tended  to  transfer  out  of  these  schools.  Such  trans- 
fers were  particularly  prevalent  at  West  Charlotte  High  School,  the  only  pre- 
viously all-black  high  school  still  being  used  as  .a  high  school.  As  a  result,  the 
school  today  is  nearly  50  percent  black. 

The  majority  of  schools  on  September  1.5.  1971,  according  to  a  local  news- 
paper, had  a  black  enrollment  of  between  20  and  40  percent  The  highest  per- 
centage of  black  students  at  any  .*<chool  in  the  system  was  at  Hoskins  Elementary 
and  West  Charlotte  High  Schools,  each  with  a  black  enrollment  of  45  percent. 
Six  schools,  on  the  other  hand,  had  a  black  enrollment  of  20  percent  or  less. 
The  lowest  figure  was  at  Matthews  Elementary  School,  with  a  blnck  enrollment 
of  10  percent. 

During  the  1900-70  school  year,  the  year  prior  to  extensive  desegregation, 
the  school  system  had  a  total  of  84.500  pupils.  Of  this  enrollment,  23,600  were 
bu.sed  by  the  school  district  and  another  5,000  rode  common  carriers. 

During  Noveml>er  1071.  a  total  of  46.S20  students  wer«  being  bused.  Tills  was 
23.200  over  the  number  bused  during  the  1969-70  school  year.  Fifty-nine  percent  of 
the  .students  now  are  transported  by  buses.  Of  the  46,826  students  presently  being 
bused.  10,724  (over  42  percent)  are  black.  Black  students  are,  therefore,  bearing 
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the  major  burden  of  busing.  Even  though  black  students  make  up  only  33.12  per- 
cent of  the  total  number  of  elementary  .**tudents  in  the  district,  over  half  of  the 
lirst-throu^jii-fourth-grade  studentJi  being  bused  were  black,  because  students  from 
nme  previously  all-black  schools  are  being  bused  to  previously  white  schools  in 
outlying  areas. 

Judge  McMillan  found  that  during  the  1909-70  school  year  the  system  had  280 
regular  buses  and  107  other  buses,  or  a  total  of  387  buses.  The  system  is  presently 
(January  1972)  operating  535  buses.  One  hundred  and  sixty-eight  buses  urgently 
need  replacement.  At  the  time  the  order  went  into  effect  two  years  ago,  the  school 
system  borrowed  buses  from  the  Htnte.  "rhese  borrowed  buses  had  been  turned 
back  to  the  «tate  by  local  municipalities  because  they  were  no  longer  fit  to  be  on 
the  road.  In  »  Idition,  the  school  board  would  like  to  buy  140  additional  buses  to 
improve  service.  At  i^resent,  w^me  buses  are  operating  on  three  different  schedules. 
It  was  generally  agreed  by  everyone  interviewed  that  although  there  is  a  neeu 
for  new  buses,  there  is  httle  likelihood  that  voters  would  approve  a  bond  issue  to 
purchase  new  buses.  Likewise,  there  is  little  likeUhood  that  the  County  Commis- 
sion (which  must  appropriate  funds  for  the  school  system)  will  approve  addi- 
tional funds  for  new  buses. 

Notwithstanding  the  multiple  routes  for  the  buses,  only  four  of  the  system's  104 
schools  do  not  open  between  S  a.m.  and  9  ;i.m.  Three  high  schools  open  at  7 :30 
a.m.  and  one  junior  high  school  begins  at  7 :5o  a.m. 

Disruptions  and  petty  crime 

Tliere  were  no  nmjor  incidents  or  disruptioms  :n  the  school  system  during  the 
first  five  or  six  months  of  total  school  desegregation  in  the  1970-71  school  year. 
From  February  1970  until  the  end  of  that  school  term,  however,  the  school  system 
was  plagued  with  numerous  disturbances.  It  was  generally  reported  that  there 
was  a^so  a  substantial  increase  In  extortions,  fights,  and  petty  crimes.  During  the 
1971-72  school  year,  however.  It  was  generally  reported  that  the  number  of  extor- 
tions, fights,  etc.,  had  greatly  decreased  and  was  not  much  greater  than  prior  to 
integration. 

niere  is  one  major  difference,  however,  between  the  tyi>es  of  problems  that  exist 
at  the  various  schools  since  integration.  For  the  first  time,  school  disturbances 
often  have  involved  large  nmnbers  of  students,  and  they  have  pitted  white  and 
black  students  against  each  other.  These  disturbances  have  been  characterized  by 
school  officials,  police,  and  the  news  media  as  riots. 

Then?  have  been  three  such  disturbances  this  school  year,  all  within  a  week  of 
each  other.  On  October  20,  1973,  there  were  disturbances  involving  150  to  200  stu- 
dents, black  and  white,  at  one  high  school  and  a  second  disturbance  Involving  100 
to  150  students  of  both  races  at  a  .second  high  school.  On  November  2.  1071,  figh^ 
Ing  Involved  nearly  200  student*^,  black  and  white,  A  total  of  nine  students  wore 
taken  to  the  hospital  as  a  result  of  these  disturbances  and  some  property  damage 
was  rei)orted. 

As  a  result  of  the  three  Incidents,  15  black  students  were  excluded  from 
school:  11  black  students  were  suspended;  16  black  and  two  white  students 
were  readmitted  after  su.spenslon ;  and  75  black  and  two  white  students  were 
arrested,  A  white  member  ot  the  school  board  and  several  people  in  the  black 
community  questioned  whether  the  black  students  had  received  fair  treatment. 
Since  there  were  both  black  and  white  students  involved  In  all  three  of  the 
confrontations,  it  was  alleged  that  authorities  tended  to  see  only  allegcdlv  un- 
lawful acts  by  the  black  student.^  and  not  similar  acts  by  the  white  students.  Since 
these  three  incidents,  there  have  been  no  major  disturbances  at  any  school. 
Commission  staff  impren^ions  in  January  1972 

As  a  result  of  vi.  u  large  number  of  schools  In  the  Charlotte-Mecklenburg 
system.  Commission  M.^ff  made  a  number  of  observations. 

Almost  all  the  white  students  interviewed  stated  that  their  parents  were 
very  upset  by  the  desegregation  plan,  especially  the  busing.  Very  few  expressed 
such  feelings  tliemselve-s,  however,  although  many  white  students  had  some 
misgivings  at  the  time  the  plan  was  announced.  There  seemed  to  be  widespread 
accortance  and,  in  many  cases,  entlmsiasm  for  the  new  reorganisation  among 
principals  and  faculty,  both  black  and  white. 

Many  black  student!*,  however,  felt  that  they  were  unfairly  being  required 
to  bear  the  major  burden  of  desegregation,  both  liecause  of  having  to  be  laised 
more  than  white  students  and  because  many  black  schools  were  closed  or 
downgradefl.  None,  howevei.  preferred  the  old  system  of  neighborhood  schools 
which  lind  resulted  in  segregated  schools. 
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There  was  widespread  belief  that  a  reason  for  the  many  disturbances  during 
the  first  year  under  the  plan  was  the  general  feeling  that  total  desegregation 
would  only  last  a  year.  Many  expected  that  the  Supreme  Court  would  reverse 
Judge  McMillan's  order  or  that  CJongress  would  provide  relief.-  Thus,  many 
students  went  to  school  during  1970-71  with  the  attiude  that  the  year  didn't 
count. 

There  is  apprehension  among  some  people  in  the  black  community,  and  among 
some  black  teachers  and  principals,  that  black  teachers  and  principals  will 
be  eased  out  Concern  was  expressed  that  the  movement  toward  "merit  pay" 
for  teachers  and  subjective  approval  standards  could  permit  black  teachers  to 
be  forced  out  of  the  system.  This  belief  persisted,  even  though  reportedly  there 
are  more  black  principals  today  than  there  were  ten  years  ago.  School  officials 
stated  that  they  have  made  an  effort  to  insure  that  the  widespread  loss  of  Jobs 
by  black  principals,  teachers,  and  coaches  after  school  desegregation  in  the 
South  did  not  occur  in  Charlotte-Mecklenburg. 

With  the  exception  of  parents  who  live  in  the  ''model  cities'*  areas,  there  Is 
generally  no  transportation  available  to  the  PTA  meetings  in  the  evenings. 
This  is  iK)ssibly  one  rea.son  for  the  low  participation  by  black  parents  at  most 
PTA  meetings. 

There  generally  are  no  ability  groups  within  tho  schools.  Some  teachers  de- 
plored this  becaase  they  felt  that  slower  students  held  back  more  advanced 
students.  Others  thought  that  it  was  an  advantage  in  that  it  distributed  potential 
discipline  problems  and  also  gave  an  incentive  to  some  students  to  try  harder. 
There  are  electives  In  the  high  schools  which  students  are  permitted  to  take, 
and  oome  of  these  tend  to  attract  a  disproportionate  number  of  students  of  one 
lace. 

One  Junior  school  reported  that  some  white  children  who  had  left  the  public 
schoo?.<t  to  att»id  private  schools  had  returned  to  the  public  schools  during  the 
year.  W  hlle  there  are  some  indication  that  this  was  occurring  at  several  schools, 
the  number  of  r^udents  returning  to  public  schools  does  not  appear  to  be  laige. 
Commission  staff  impressions  at  specific  scliools 

As  mentioned  previously,  the  school  in  the  system  with  the  highest  i>ercentage 
of  black  students  is  West  Charlotte  High  School,  a  formerly  alNblack  high  school. 
The  principal  of  West  Charlotte  High  School  was  hopeful,  however,  that  next 
year  the  black-white  ratio  would  be  closer  to  the  norm  of  the  school  system.  Next 
year  there  will  not  be  the  problem  of  seniors  linLshlng  high  school  at  their 
previous  high  school,  nor  presumably  will  the  school  board  permit  transfers 
among  the  schools.  In  addition,  the  consensa^  among  students  and  the  princliml 
at  West  Charlotte  High  Sclrool  was  that  because  there  had  been  only  one  major 
incident  at  the  school  this  year,  there  would  not  be  continued  white  flight  out  of 
the  school.  The  one  incident  which  occurred  shortly  after  school  opened  Involved 
fighting  between  40  to  50  black  and  white  students.  Five  students  were  treated 
by  a  local  hospital  for  minor  Injuries  and  released.  Police  made  .several  arrests. 
Two  students  were  excluded  from  school  and  20  students  were  placed  on 
,  probation* 

A  time  of  widespread  tension  and  unrest  in  the  schools  in  recent  years  has  been 
the  anniversary  of  the  birth  and  death  of  Dr.  Martin  Luther  King.  To  alleviate 
.some  of  this  tension,  principals  In  the  school  system  decided  to  plan  a  program  in 
memory  of  Dr.  King.  Some  members  of  the  school  board  were  distressed  by  this 
and  had  the  school  board  pass  a  resolution  that  attendance  at  any  such  assem- 
blies, or  other  observ.inces  of  Dr.  King's  !)irthday.  would  have  to  l>e  purely 
voltintarily.  At  West  Charlotte  High  School,  it  was  reported,  about  50  percent  of 
tlie  student  body  attended  the  observances,  including  a  large  numlKjr  of  white 
sttidents.  Similar  responses  by  both  black  and  white  students  were  reiK>rted  at 
other  schools,  and  there  were  no  reports  of  disturbances. 

Major  incidents  occurred  throughout  last  .vcar  at  Northwest  Junior  High 
School,  a  formerly  all-black  Junior  high  school.  Many  white  jmrents  kept  their 
children  out  of  school  from  time  to  time.  Because  of  the  disruptions,  and  presum- 
ably also  l^ecause  of  the  unhapirfnes«  of  large  numl^ers  of  white  parents  at  having 
their  chlldn  n  attending  a  fonncrly  all-black  school,  a  numlwr  of  steps  were  taken 
during  the  summer.  A  new  principal  was  appointed  (he  had  formcrlv  l»een  the 
principal  at  an  elementary  school  which  sen-cd  one  of  tlie  all-white  areas  from 
which  children  are  now  l»elng  ba«*ed  fjo  Northwest),  the  numl»er  of  students  at- 
tending the  school  was  cut  almost  in  lialt  an  additional  guidance  counselor  wns 
added  to  the  school,  and  numerous  repairs  were  made  to  upgrade  the  school. 
There  have  been  no  major  incidents  this  year.  It  was  genemlly  conceded  by 
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everyone  interviewed,  including  white  parents  with  children  in  the  school,  that 
school  desegregation  was  progressing  very  smoothly  at  the  school  this  year.  This 
year  the  ratio  of  black  to  white  students  has  remained  fairly  consistent,  estimated 
at  63  percent  white  and  37  percent  black. 

One  problem  that  has  remained  at  Northwest  is  the  reluctance  of  a  number  of 
white  parents  to  permit  their  children  to  stay  for  extra-curricuiar  activities 
immediately  after  school.  As  a  result,  while  the  number  of  white  students  at- 
tending activities  after  school  has  been  Increasing,  the  majority  of  students  at- 
tending such  activities  are  black.  The  reasons  given  most  often  are  parents* 
fears  of  the  black  neighborhood  in  which  the  school  is  located  and  inconvenience, 
since  the  school  is  located  six  or  seven  miles  from  most  white  students'  homes. 
This  means  that  unless  students  have  their  own  cars  (it  is  a  junior  high  school, 
and  most  don't)  they  are  dependent  on  their  parenu?  for  transportation  home, 
since  many  of  the  black  students  live  in  the  Immediate  area,  they  can  walk 
home. 

It  is  hard  to  tell  how  much  of  the  problem  is  fear  and  how  much  is  incon- 
venience. It  should  be  noted,  however,  that  for  many  of  the  white  students 
Nf  rthwest  Junior  High  Is  no  farther  from  their  homes  than  the  junior  high  school 
tL  :y  would  have  attended  if  the  desegregation  plan  were  not  In  effect 

JSchool  offldalSt  community  leaders,  and  the  press  generally  considered  Inde- 
pendence High  School  to  be  the  most  successfully  desegregated  high  school  in 
the  system.  The  school  is  only  five  years  old  and  was  built  to  replace  formerly 
all-black  and  formerly  all-white  high  schools.  Although  only  100  of  some  1,300 
studente  were  black  in  the  school's  first  year.  It  has  been  integrated  from  the 
beginning.  The  capacity  of  the  school  Is  approximately  1.300,  although  there  are 
now  2,100  students  requiring  some  25  mobile  units.  It  Is  the  most  over-crowded 
school  in  the  system. 

Presentiy  about  400  of  the  students  are  black.  Approximately  25  percent  of  the 
black  students  come  from  surrounding  areas;  the  rest  are  bused  In  from  the  cen- 
tral city.  Most  of  the  white  students  come  from  the  areas  surrounding  the  school, 
although—flince  the  area  is  largely  rural— many  of  them  are  bused  also.  Like 
the  other  high  schools,  it  has  had  a  constantly  changing  student  body  during 
the  last  few  years.  Much  of  the  credit  for  the  success  of  Independence  High 
School  Is  given  to  the  white  principal  who  is  young,  dynamic  and  has  established 
a  very  good  relationship  with  his  students.  During  the  day  he  spends  much  of 
his  time  In  the  school  halls  and  open  areas  and  thus  is  "on  top"  of  anything  that 
occurs  In  the  school. 

ThB  school  also  has  been  fortunate  In  other  respects.  Because  some  of  the 
black  students  are  from  a  model  cities  area,  a  bus  suM>lIed  by  model  cities  Is 
available  to  take  them  home  late  In  the  afternoon  after  extracurricular  activi- 
ties. Thus,  unlike  students  at  most  of  the  high  schools,  some  of  the  students  who 
are  bused  in  from  long  distances  are  able  to  participate  In  events  after  school. 
Also  an  attempt  has  been  made  by  some  teachers,  parents,  and  students  to  drive 
black  students  home  after  school  to  enable  more  of  them  to  participate  In  activi- 
ties. The  model  cities  bus  is  also  available  for  PTA  meetings,  resulting  in  better- 
than-usual  participation  by  members  of  the  black  community. 

The  school  system  requires  that  for  all  student  elections  there  be  three  black 
candidates  on  a  slate,  three  white  candidates,  and  three  candidates  chosen  at 
large.  The  president  of  the  Independence  student  council,  who  was  elected  by 
members  of  the  council,  is  black. 

The  principal  at  Independence  reported  that  there  was  a  possibility  that  tliere 
had  been  a  slight  decline  In  academic  progress  at  the  school  since  total  Integra- 
tion. This  he  attributed  to  the  overcrowding,  and  not  to  the  Influx  of  black  stu- 
dents as  such.  He  also  thought  th^t  having  so  many  new  teachers,  as  well  as 
students,  may  have  been  a  factor.  There  generally  has  not  been  much  of  a  problem 
of  shakedowns  or  extortions  or  other  petty  crimes  at  the  schools,  although  (a; 
was  generally  true  at  all  schools)  there  were  some  problems  at  the  beginning  of 
the  year.  The  principal  attributed  sirch  incidents  to  the  fact  that  the  school  was 
going  thnmgh  a  transitional  period. 

Students  are  generally  free  to  sit  wherever  they  like  In  classes  and  in  the 
cafeteria.  In  both  there  has  i)een  some  mixing  of  black  and  white  students,  al- 
though Uie  majority  of  blade  and  v  hite  students  sat  separately. 

Opposition  to  the  total  denegregation  plan 

The  Commission  staff  used  a  number  of  barometers-to  gauge  the  extent  of 
opposition  to  the  plan.  Among  the  Indicators  were  growth  of  private  school  enroll- 
ment political  opposition  to  school  board  members,  and  tlie  growth  of  organiza- 
tions to  oppose  the  plan. 


It  has  been  estimated  by  various  sources  that  anywhere  from  5,000  to  S.OOO 
5tudeiit4i  left  the  system  as  a  result  of  desegregation  in  the  last  two  years.  An 
article  in  The  Charlotte  Obser\er  reported  that  the  system  had  lost  4.3(K)  white 
students  since  11)70  while  gaining  1,U00  black  student;s.  Tlie  article  also  reported 
that  if  the  system  had  continued  to  grow  in  the  h  t  two  years  as  it  had  in  the 
past,  it  would  now  have  had  an  enrollment  of  S8,5v.J.  Thus  the  school  system  is 
8,500  below  what  would  have  been  expected  two  yejirs  ago. 

At  least  five  new  private  schools  imve  been  established  which  are  reported  to 
be  of  adequate  quality  and  which  are  exi>ected  to  sun'ive.  There  have  been  a 
large  number  of  private  schools  set  up  in  churclies  or  other  temporary-  quarters, 
but  school  officials  do  not  expect  these  to  last  more  than  a  year  or  two. 

There  has  been  little  loss  of  stafit  from  the  public  school  system  to  the  private 
schools.  The  reasons  given  for  this  include  the  fact  that  there  presently  is  a  tight 
job  market  for  teachers,  and  present  teacliers  have  tenure  and  retirement  bene- 
fits which  they  would  lose  if  they  left  the  public  schools.  The  turnover  rate  among 
faculty  members  was  actually  smaller  this  year  than  it  has  been  in  the  last  few 
years.  The  school  system  had  to  employ  only  400  new  teachers  this  year,  compared 
with  a  norm  of  around  600  new  teaciiers  each  year. 

Two  organizations  have  been  formed  to  oppose  the  desegregation  plan.  One 
organization,  called  Citizens  United  for  Fairness  (CUFF),  consists  primarily  of 
TPhite  middle  and  lower  middle  class  home  owners  located  in  the  northwest  sec- 
tion of  the  city  and  county.  The  northwest  section  of  the  city  has  a  very  high 
prop!  rtion  of  black  citizens,  and  the  movement  of  black  people  into  tliis  area  has 
been  more  pronounced  than  anywiiere  else  in  the  county.  There  ar«,  however,  five 
fairly  large  areas  (the  largest  of  which  reportedly  has  5,000  to  10,000  residents) 
which  are  almost  entirely  white. 

The  children  In  these  areas  are  l)eing  bused  to  formerly  black  junior  and  senior 
high  schools,  as  well  as  to  the  fifth  and  sixth  grade  centers.  Thus  most  children 
who  live  in  these  areas  will  attend  formerly  all-white  schools  only  for  grades 
1-4.  Most  white  children  In  the  district  are  bused  Into  the  black  community  only 
for  grades  5  and  6,  attending  elementary,  Junior  and  senior  high  schools  in  all- 
white  areas.  Leaders  of  the  organization  state  that  their  members'  unhapplness  is 
not  over  being  bused  into  black  areas,  but  In  their  children  being  bused  out  of  their 
neighborhood  areas  for  eight  to  ten  years  of  their  12  years  in  school.  It  should  be 
noted  that  for  many  children  living  In  this  area,  the  distance  between  the  junior 
and  senior  high  schools  to  which  they  are  now  assigned  is  about  the  same  distance 
from  their  homes  as  the  junior  and  senior  high  schools  they  would  have  attended 
prior  to  total  desegregation.  This  is  not  true,  of  course,  for  fifth  and  sixth  grade 
children,  since  previously  they  would  have  attended  neighborhood  schools. 

Since  most  white  children  in  tne  area  have  been  bused  into  formerly  all-black 
schools  for  only  two  years  out  of  their  12  In  school,  this  group  contends  It  is  being 
discriminated  against.  It  believes  laat  unless  the  school  boundaries  are  changed, 
the  area  will  become  all-black.  Residents  point  out  that  one  previously  all-white 
area  already  has  had  a  few  black  families  move  into  the  neighborhood  and  large 
numbers  of  "for  sale"  signs  have  sprung  up.  They  brought  suit  in  Federal  Court  to 
force  the  school  system  to  reassign  schools,  but  the  suit  was  dismissed  and  they 
rejmrtedly  will  not  appeal. 

The  other  organization  that  has  been  formed  Is  called  Concerned  Area  Parents. 
This  organization  attempts  to  represent  citizens  in  the  entire  city  and  county 
and  is  primarily  concerned  with  onpofsing  busing  for  the  aakc  of  desegregation. 
The  organization  put  up  three  cnndldates  for  school  board  elections  in  1070  nnA 
was  al>le  to  get  all  three  olectecl.  The  election  came  in  the  midst  of  the  controversy 
over  Judge  McMIllan*s  order.  The  defeat  of  at  least  one  Incumbent  was  attributed 
to  the  controversy.  The  consensus  of  most  of  the  people  interviewed  was  that  the 
orgnnizntion  will  not  have  the  same  degree  of  infiuence  on  the  outcome  of  the 
school  board  election  scheduled  this  year.  The  general  view  Is  that  It  will  not  be 
able  to  defeat  the  chairman  of  the  school  board,  should  he  decide  to  run  again,  or 
to  eleii;  its  candidates  to  the  other  positions.  This  may  be  due  in  part  to  the  fact 
thpt  while  the  school  board  will  carry  out  the  orders  of  the  court  It  has  done 
everything  It  can,  through  the  courts,  to  have  changes  made  in  the  desegregation 
p^an. 

The  consensus  among  various  persons  Interviewed  !«  that  there  has  been  very 
little  community  sup(port  for  the  desegregation  plan.  Many  people  have  charged 
that  the  school  b(»ard  has  not  fl ''lively  supported  the  school  desegregation  plan  and 
there  has  been  1'  He  leadership  anywhere  else  In  the  city  or  county  in  support  of 
the  pTnn.  The  geaeral  view  among  those  people  sympathetic  to  the  desegregation 
plan  was  that  It  has  worked,  to  the  extent  that  it  has  worked,  in  spite  of  commu- 
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nity  and  school  board  leaders.  Any  credit  for  implementation  is  generally  given 
to  the  superintendent  of  schools  and  his  professional  staflf. 

There  have  been  a  few  volunteer  efforts  outside  the  school  system  to  aid  school 
dewgregation.  Approximately  two  years  ago  a  large  number  of  persons  (now 
numbering  over  4,000)— mostly  housewives  and  a  few  college  students — volun- 
teered to  act  as  tutors  for  students  having  diflficulties  with  reading.  A  group  of 
ministers  has  been  formed  to  patrol  campuses  when  there  are  signs  of  problems. 
Generally  the  patrol  teams  consist  of  one  black  and  one  white  minister. 

FUBUC  SCHOOL  DESBGBBOATION  IN  PONTIAC,  MICHIGAN 

Pontiac  is  a  manufacturing  city,  located  approximately  20  miles  north  of 
Detroit.  Its  population  is  80,279,  of  whom  22J60  are  black.  A  substantial  number 
of  Pontiac  residents  work  in  3  General  Motors  plants  located  in  the  city.  Pontiac's 
school  population  is  23,000. 

In  the  last  ten  years,  the  black  population  of  Pontiac  has  increased  60  percent 
while  whites  have  declined  by  almost  10 1  .-cent.  The  percentage  of  blacks  among 
Pontiac's  school  population  has  climbed  from  35.8  percent  in  3969-70  and  36.S 
percent  in  1970-71  to  37.31  percent  in  1971-72.  In  addition.  Pontiac's  student  popu- 
lation is  5  percent  Spanish  sumamed  (primarily  Mexican  American).  Black  stu- 
dents in  Pontiac's  public  schools  now  total  7,942. 

The  Pontiac  school  system  includes  27  elementary  schools,  6  junior  highs  and 
2  high  schools.  One  school,  the  0  million  dollar  "Human  Resources  Center,"  was 
designed  along  the  "educational  park  concept"  and  has  1,800  students.  The  school 
district  covers  an  area  of  36  square  miles,  including  Pontiac.  The  area  of  the  dis- 
trict is  approxiMiately  twice  the  size  of  Pontiac.  Ninety  percent  ot  the  district 
population  lives  within  the  city. 
A  History  of  Racial  Conditions  in  Pontiac 

Pontiac  has  a  history  of  racial  Droblems.  In  a  1968  report  entitled  **A  Public  In- 
quiry Into  the  Status  of  Race  Relations  in  the  City  of  Pontiac,  Michigan,**  the 
Michigan  Civil  Rights  Commission  said: 

•Pontine  is  a  city  divided  by  racial  and  ethnic  prejudices  and  fears.  Negro  and 
Spanish-American  citizens  are  excluded  from  full  participation  hi  employment, 
housing,  ednoatlon.  and  social  services.  They  are  often  denied  equal  protection 
under  the  laws  and  equal  access  to  jobs  and  law  enforcement  agencies.  The  phys- 
iral  isolation  which  hns  resulted  between  white  and  non-white  citizens  has  led 
to  a  communications  gap  of  staggering  proportions.  Civil  and  governmental  lead- 
ers have  little  concern  for.  or  understanding  of  minority  group  problems.  Negroes 
and  Spanish-Americans  grow  more  and  more  distrustful  of  a  community  they 
fepl  is  trying  to  contain  them.'* 
.School  Segregation 

These  problems  haVe  been  reflected  in  Pontiac  schools,  as  in  most  other  asi>ects 
of  community  life.  Uncial  incidents  have  closed  various  Pontine  schools  period- 
irallv  over  the  Inst  five  ye^rs.  In  its  1908  report,  the  Michigan  Civil  Rights  Com- 
niNslon  states  "residential  areas  of  the  City  of  Pontiac  are  clearly  segregated, 
^vith  nonwhites  cmifined  to  a  slowly  expanding  gtietto  in  the  .southern  part  of 
the  city.  Although  Pontiac  adopted  a  'Fair  Housing  Ordinance*  la: '  year,  condi- 
tions remain  much  as  they  have  been  for  the  past  2  or  3  decades."  The?"  condi- 
tions persist  today,  as  exemplified  by  the  fact  that  over  two-thirds  of  l*ontlac's 
bhu-k  population  live  wlthlu  3  of  Pontiac's  16  census  tracts. 

The  Michigan  Civil  RlghU  Commission  found  that  the  Pontiac  scliooU  followed 
similarly  segregated  patterns: 

••So  far.  according  to  witnesses,  the  school  board  has  taken  virtually  no  action 
toward  desegregation.  In  fact,  some  school  boundary  lines  Indicate  a  conscious 
attHUipt  to  maintain  racial  separation.*' 

Such  separation  renmlnc*<l  through  the  1970-71  school  year,  when  1.2.^6  of 
Pontiac's  1,738  black  students  In  junior  high  school  attended  2  of  the  city's  6 
iunior  liigli  .schools.  These  2  .schools.  Kastem  and  .Teflferson.  had  respective  black 
imrollments  of  78.74  Krcent  and  9S.02  percent.  In  elementary  schools  during  the 
1!)70-71  school  year.  2.780  of  the  system's  4,(m  hhick  elementary  school  students 
attended  six  scliools  that  wore  93.8  to  90..'>  percent  black.  In  preceedlng  ywirs, 
patterns  of  racial  segregation  were  even  more  marked. 

While  Pontiac's  tWo  high  schools  failed  to  maintain  a  racial  balance  corre- 
sponding to  that  of  the  overall  high  school  enrollment,  they  were  less  segregated 
than  the  junior  high  and  elementary  schools.  In  i965,  the  school  board  had 


HiB^f  «i   1  ■  •'"""O""^-''  to  Increase  the  black  enrollment  at  Northern 

R  fh  to  approximately  15  percent.  For  the  1969-70  school  year,  Northern 

High  School,  with  an  enrollment  of  2,187.  was  14.7  percent  black"  rentroi  Hi^h 
School,  with  a  student  population  of  2.143,  was  46!^TrrLnt  black  V^^^^^^ 
action  to  improve  this  picture  again  was  taken  prior  to  the  1970-71  Whoo  v^ar 

^oire^ln'Sfi't  IT^^^''  hisli  school  zones  Those  al?eadv 

rolled  in  high  school  were  not  affected  by  the  change,  since  it  onlv  nnnliwl  to 
incoming  students.  Thus  the  present  sophomore  v.ni  }S  dasses  Reflect  t^e 
recent  boundary  change  but  the  senior  class  does  not.  ^ 
the  desegregation  order,  the  Pontiac  system  had  emphasized  noiehbor- 
hoc^schools.  A  11964  resolution  by  the  Pontiac  Board  of  Education,  for  example. 

nr'ZiJL"^^''?.*""''*'-?,^.^''***''  concept  is  believed  to  represent  sound  educational 
fhn,,  of;  ^JfP"^  guaranteed  the  right  to  attend  the  school  wW^  ser^^ 

For  tie  ^flrT?""'"/', ^he  Board  of  EducSo^nf" 
tn  c,  >  rf  ^'^^'^i         approximately  asOO  students  were  transported 

.IrH  n^Z^T'"'^*^'!"?  advocating  neighborhood  schools,  the  P^«ac 
i'nTcu^^anSudentr^^^^^^  "^"'""""^  '"^^  '"^«™tion 

Faculties  of  the  Pontiac  schoois  also  have  been  seffrecated  A  r^nnrt 
'^:.!lX^^S,^^lZT  «tudy  l^S:^ErEatro7^E"L'^a^ 

s^h^  s  Thrt  nrnX^^nm/n"^-!'  "'ng.  ...  The  committee  finds  that  Jn  those 
schools  that  are  predominantly  white  or  predominantly  black  bv  student  attend- 
""^^  ^^'^  l'.^*^*  ^"^^"^^  consciously  or  unconsciously,  a  'matS 

proces.s;  white  teachers  are  assigned  to  predominantly  'white  schooTs  '  bla^k 
teacher«  to  pre  .^minantly 'black  schools.'"  wuue  scnoois,  macK 

Thus,  in  the  1967-68  school  year,  half  of  the  district's  218  black  tpnchprs 
were  ass  giied  to  six  of  the  district's  36  schools.  These  schools  we?e  loS  in 
^^'iS^^'^^^f^^^oMs  am  had  virtually  all-black  student  bodier 

The  Pontiac  school  board  consists  of  7  membere,  each  liaviug  a  four-vear 
exnTres^^Hs  1^nJ^\'''^^^  f^}""^  ^^e  board.  One  black  membert  tei^ 
?or  J^iS^Hn^  Tn  ?h"*',"'f  ".^tr^  ^^P'"*"  '°  J"ne  1973.  Neither  plans  to  run 
platfo;S^eree?^t^  '^'^  inning  on  an  anti-b, ing 

lin^''Fo?ei°amni?'S?J'^"^V''^  generally  divided  along  racial 

KiflJnHffSiitfii  „  "  eourt  decision  in  the  Pontiac  case,  attorneys  for 
M   plaintiffs  submitted  a  desegregation  plan  to  the  board  as  a  basis  for  neeotia- 

?he-  borrdrl.tti?^^„«  '        l'"^  ""'^  t°  propose  a  count^rffi. 

wat  to  ti?e  <?.fniLmeVn^^    ^li'^      ^''^  desegregation  case  all  the 

TalL^^!  l^"^!^  ""^  losing— was  to  accept  the  court's  order  without 

JfniiT       ^}^,^  "L*""^  Instructions  were  issued  to  all  school  prin- 

cipals  not  to  take  sides  on  the  desegregation  issue. 

Chronology  of  the  Pontiac  School  Case 

honl^f^^^iQ-f'!!"*^  around  segr^ation  in  the  Pontiac  school  system  dates 
m<.„t«^.  »  J^f/r'^".?  fonceming  site  selection  for  the  all-black  Bethune  Ele- 
^te  Mixtion  """"^  ■  ^"'^  ^^'"•'"•^^  discriminatory 

On  February  17,  1970,  as  a  result  of  suit  filed  by  NAACP  cooDeratine  at 
nS.nn  ^fTl',  ^-S-  District  Judge  Damon  J.  orde'Timmediate 
be  Si?ted.»  "  Oesesregation  plan 

t««nn^nf  fha'^hL?;}®^^;  ''"''^^  S^'^''  Injunc^on  against  implemei 

n  f^A*""*'",""^  ^J"^  attornies  filed  an  appeal  with  the  Sixth 
U.S.  Circuit  Court  of  Appeals.  On  October  26.  1971  the  U.S.  Supreme  Court  denied 
^^Hn     i?  ^'"""''c  Board  of  Education.  The  NAG  suit 

is  still  pending  before  the  Court  of  Appeals. 

Davis  Case  Background 

Plaintiffs  in  the  Davit  case  alleged  that  the  school  district  (1)  haa  dlscrimi- 
nated  In  hiring  and  assigning  teachers  and  administrators,  and  (2)  had  denied 

.nd1.rfctk?e,'Wca5o?S. Wstfir^^^  P'"^'"'  P"^'"-'''  P^'^'"'"'' 

'  V.  Oodsell,  165  F.  Siipp.  87  (D.C.,  19<(8). 

107^      ^"  Dktrict  oj  the  City  of  Pontioe.  Inc..  300  F.  Supp,  734.  (B.  D.  Mich. 
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blacks  the  right  to  be  educated  on  the  same  terms  as  whites  by  drawini?  school 
attendance  lines  that  maintained  separate  schools  for  blacks.  Plaintiffs  also  con- 
tended that  Pontiac  schools  operated  under  a  system  of  de  facio  segregation  re- 
sulting from  defendant's  policy  of  shifting  boundary  lines  and  building  new 
"ichools  in  such  a  manner  as  to  diminish  the  prospect  of  achieving  maximum 
integration. 

While  admitting  racial  imbalance,  defendants  coi-  <;d  that  historically  the 
policy  of  the  school  board  was  that  all  pupils  should  at  td  neighborhood  schools 
without  regard  to  race.  The  defendants  blamed  housing  patterns  for  the  im- 
balance. 

In  his  opinion,  Judge  Keith  noted  that  it  was  undisputed  that  Negro  children 
were  being  deprived  of  quality  education -in  the  Pontiac  system.  He  found  that 
the  Pontiac  board  of  education  had  never  considered  achievement  of  racial 
balance  as  a  factor  in  setting  school  boundaries  originally,  and  that  the  con- 
s.  iction  of  9  new  schools  between  1955  and  1063  served  only  to  reinforce  tfie 
seffi-egation  patterns.  The  court  found  that  the  Pontiac  board  of  education  had 
intentionally  utilized  the  power  at  its  disposal  to  locate  new  schools  aud  arrange 
boundaries  in  order  to  perpetuate  segregation.  The  court  went  on  to  state  that: 

"Where  the  Board  of  Education  has  contributed  and  played  a  major  rote  in 
the  development  and  growth  of  a  segregated  situation,  the  Board  is  lyuilty  of 
tie  jure  segregation.  The  fact  that  such  came  slowly  and  surrepti tier. sly  rather 
than  by  l^slative  pronouncement  makes  the  situation  no  less  evil."  * 

The  court  concluded  that  the  Pontiac  school  board  could  not  use  the  neigh- 
borhood school  concept  as  a  disguise  for  the  perpetuation  of  racial  discrimina- 
tion when  the  school  board  had  participated  in  the  segiegated  policies.  It  held 
that  school  officials  who  had  located  new  schools  in  such  a  way  as  tc  IntenJ^ify 
racial  imbalance  actually  created  a  situation  of  de  jure  segregation,  and  that 
(Officials  uad  a  duty  to  eradicate  the  results  of  their  dlsorlaiintory  acts.  The 
Pontiao  school  district  was  ordered  to  submit  a  comprehensive  plan  for  the 
complete  integration  of  the  entire  school  system,  to  be  accomplished  by  revising 
lionndary  lines  and  by  busing  to  achieve  maximum  racial  integration.  The  svstem 
aNo  was  ordered  to  integrate  its  faculties  and  administrators,  and  to  accomplish 
these  results  prior  to  the  beginning  of  the  September  1970  school  vear. 
443F  M573  675  f^n>*^^^  ^""^     Appeals  for  th?  Sixth  Cart?uit  held  at 

*'After  a  thoroufh  review  of  the  record  on  appeal  and  upon  consideration,  we 
have  concluded  that  the  District  Court's  findings  of  purposeful  segregation  bv 
the  school  district  are  supported  by  substantial  evidence  and  are  not  clearly 
erroneous. 

.  .  although  as  the  District  Court  stated,  each  decision  considered  alone 
ml^hc  not  compel  the  conclusion  that  the  hoard  of  education  intended  to  foster 
segregation,  taken  together  they  support  the  conclusion  that  a  purposeful  pattern 
of  racial  discrimination  has  existed  in  the  Pontiac  school  system  for  at  least  15 
years." 

The  court  of  appeals  affirmed  the  district  court's  judgment  and  order  and  re- 
manded the  case  to  the  district  court  for  continuing  supervisory  jurisdiction. 
The  Pontiac  Plan 

mentioned  previously,  the  plan  presently  in  effect  in  Pontiac  does  not  In- 
clude high  schools,  which  weie  integrated  by  a  change  in  the  boundarv  line  be- 
tween the  two  high  schools  prior  to  the  1970-71  school  year.  The  Pontiac  plan 
also  excluded  kindergarten  students,  who  attend  their  neighborhood  schools. 

All  students  from  first  grade  through  ninth  grade  are  covered.  The  plan  re- 
quires every  school  serving  these  students  to  have  between  20  and  40  percent 
black  pupils.  This  variation  was  chosen  to  give  schools  a  ten  percent  leewav 
above  the  black  student  population  at  the  time  of  the  order.  Schools  approach- 
ing a  40  percent  black  enrollment  are  not  necessarily  those  in  black  neighbor- 
hoods, and  those  with  a  20  percent  black  population  are  not  necessarily  in  white 
neighborhoods.  Students  attend  their  neighborhood  schools  for  kindergarten  and 
grades  one,  two  and  three,  or  for  kindergarten  and  grades  four,  five  an  six.  For 
the  three  elementary  school  yeais  in  which  a  student  is  not  attending  his  neigh- 
borhood school  he  is  transported  to  another  school. 

Elementary  schools  ere  clustered  in  groups  of  three  or  four,  with  .some  schools 
enrolling  primary  children  and  other  schools  enrolling  upper  elementary  chil- 
dren. Junior  highs  are  organized  so  that  each  enrolls  only  one  grade  and  draws 
students  from  half  of  the  Pontiac  School  District.  Tims  within  the  Pontiac  dls- 


*  Supra,  at  742. 
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tnct  there  arc  two  seventh-grade,  two  eighth-grade  and  two  ninth-grade  .schools. 
One  school  of  each  pair  serves  each  half  of  the  city  and  generally  feeds  into  a 
senior  high  school  serving  that  half  of  the  city. 

The  plan  assures  that  students  who  are  together  in  the  first  grade  will  probably 
remain  together  all  their  school  yeai*s.  Ninety-flve  percent  of  the  students  who 
4ire  together  in  the  sixth  grade  will  remain  together  through  the  12th  grade. 
Under  the  plan,  most  students  will  be  required  to  attend  live  different  schools 
from  kindergarten  through  12th  grade.  For  example,  a  student  may  attend  one 
school  for  kindergarten  through  third  grade,  another  from  fourth  through  sixth 
grades,  separate  schools  for  seventh,  eighth  and  ninth  grades,  and  a  fifth  school 
for  high  school.  For  other  students,  the  plan  entails  some  variation  on  this 
arrangement 

The  plan  requires  establishment  of  a  cross  city  busing  program  Involving  ap- 
proxima*^ely  9,600  students.  Students  are  required  to  go  to  their  neighborhood 
school,  where  they  are  picked  up  by  bus  and  transported  to  tneir  assigned  school. 
Elementary  schools  on  one  half  of.  the  city  run  from  8:30  a.m.  to  2 :30  p.m.,  while 
those  on  the  other  half  run  from  9 :30  a.m.  to  3 :30  p.m.  Junior  high  schools  follow 
a  similar  schedule.  Central  and  Northern  High  Schools  run  respectively  from 
S  a.m.  to  1 :05  p,ni.  and  from  8  a.m.  to  3  :15  p.m.  Central  has  cut  out  its  lunch  hour 
and  study  halls  because  of  the  shortened  schedule. 

TrariJiportation 

Of  the  9,619  Pontlac  students  bused,  some  30  to  35  percent  are  black.  Prior  to 
desegregation  approximately  3,500  students  were  transported  by  bus.  In  order  to 
jui-ommodate  the  extra  students,  Pontiac  had  to  increase  Its  bus  fieet  f.  n  50  to 
106  buses,  of  which  01  are  in  regular  u.se.  The  average  trip  for  the  1971-<  j  school 
year  is  4  miles  iu  the  morning  and  4  miles  in  the  afternoon,  taking  approximately 
20  minutes  each  way.  During  the  11)70-71  school  year  the  average  mileage  was 
approximately  6  miles  in  each  direction. 

During  the  1970-71  school  year,  the  Pontiac  bus  fleet  was  involved  In  27  ac- 
cidents. From  .7uly  1,  1971  through  December  31,  1971,  the  fieet  was  involved  In 
25  iic(-idents.  Considering  the  increase  in  the  number  of  buses,  the  accident  rate 
per  bus  for  each  year  is  a!)out  the  same. 

According  to  school  officials,  there  was  an  increase  In  disciplinary  problems  at 
the  beginning  of  the  school  year,  and  monitors  were  placed  on  the  buses.  These 
problems  have  steadily  declined,  however.  As  of  late  November  the  situation  is 
comparable  to  previous  years.  School  oflicials  believe  monitors  are  no  longer 
necessary. 

CoHt  of  the  Intepration  Plan 

Tl)e  school  district  has-  estimated  that  the  cost  of  the  integration  plan  will 
total  .<540,000  for  the  1971-72  school  year.  Of  this,  $370,000  is  attributable  to 
bu^Jing.  The  district  also  has  budgeted  .<J;125,000  for  remodeling  facilities.  The  total 
biuljret  of  the  Pontiac  district  is  $21.7  million. 

In  order  to  meet  the  new  costs,  some  200  teachers  were  laid  off  in  April  1971. 
Because  teachers  with  the  least  seniority  were  laid  off  first  a  di^^nroportionate 
number  of  black  teachei^s,  who  had  been  hh*ed  more  recently,  were  1/ild  off.  School 
officials  put  the  figure  at  70  percent  In  August  1971,  tliese  teachers  were  offered 
an  opix)rtunity  to  return  to  their  jobs.  Many  teachers  had  found  jobs  in  the  in- 
terim, however,  and  over  100  did  not  accept  the  offer  to  return.  Those  who  did  re- 
turn worked  without  contracts  until  October  1971.  There  are  now  115  fewer 
teachers  in  the  Pontiac  school  system  than  last  year.  Because  of  a  decline  in 
school  enrollment  however,  the  student-teacher  raUo  has  remained  approxi- 
mately the  same. 

The  district  has  been  forced  to  cut  back  on  some  services,  such  as  psychologi- 
cal counseling.  An  Elementary  School  Assistance  Program  (ESAP)  grant  of 
$278,000  is  being  used,  in  part,  to  pay  the  salaries  of  personnel  Involved  in 
busing. 

Reaction  of  Adults  in  Pontiac 

Pontiac  in  recent  months  has  gained  national  notoriety  as  a  bastion  of 
resistance  to  school  desegregation.  In  September  1971,  there  were  a  number 
of  Incidents  involving  resistance  by  such  organizations  as  the  National  Action 
Group  (NAG)  and  the  Ku  Klnx  Klnn.  In  late  August,  10  Pontiac  school  buses 
were  destroyed  by  bombs.  Five  Ku  Klux  Klan  members  have  been  indicted  in 
the  bus  bombings.  On  the  opening  day  of  school,  nine  NAG  followers  were 
arrested  for  chaining  themselves  to  the  gate  of  the  school  bus  depot  to  protest 
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the  court-ordered  plan.  Other  XAG  followers  picketed  ont>ide  the  schools,  pri- 
marily thosje  in  white  uuighborhoods.  They  carried  signs  saying  "Nigger,  go 
home"  and  shouted  insults  at  black  children.  Some  XAG  followers  blocked  schoul 
doors,  attempting  to  prevent  children  from  entering.  At  one  elementary  school, 
the  principal  had  to  escort  black  students  through  a  line  of  jeering  pickets.  Other 
protesters  hoycotted  the  schools  and  urged  their  friends  and  neighbors  to  do  the 
same.  Some  white  students  reiKjrted  visiting  their  friends  who  were  being  kept 
out  of  school  to  assure  their  friends  that  the  schools  were  safe  and  that  hiul 
publicity  about  school  conditions  was  underserved. 

Mrs.  Irene  McCabe,  Chairman  and  organizer  of  XAG,  clahns  that  those  cau.^- 
ing  violence,  shouting  racial  epithets,  and  blocking  school  doors  do  not  represent 
NAG  views.  XAG  claims  to  be  opposed  to  forced  busing  and  to  abandonment  of 
neighborhood  schools,  but  not  to  integration.  While  there  ai-e  virtually  uo  black 
XAG  members,  a  X'.\G  spokesman  stated  that  the  majority  of  blacks  support 
XAG's  opposition  to  busing. 

According  to  educators,  the  incidents  when  schools  opene<l  spread  a  great  deal 
of  tension,  adding  to  the  tensious  which  would  uormally  exist  on  opeuing  dav 
and  in  newly  desegregated  schools.  Students  were  already  somewhat  agitated 
about  going  to  a  new  school  where  Ihey  did  not  know  auyone;  where  they  were 
uot  known  aud  could  not  be  identihed  by  faculty  ;  which  involved  traveling  to  a 
strange  part  of  town;  and  which  often  meant  attending  school  for  the  first  time 
with  another  race.  Burning  school  bu^es,  mothers  chaining  them.selves  to  the  ous 
depot  gate,  and  mother,  blocking  buses  with  baby  carriages  contributed  to  the 
agitation.  When  students  had  to  fight  through  a  picket  line  and  endure  verbal 
abuse,  school  officials  point  out,  the  situation  was  aggravated  even  more. 

As  a  result,  there  were  a  number  of  incidents  within  the  schools  durin;?  the 
first  two  weeks  of  the  1971-72  school  >ear,  involving  such  things  as  fighting  rnd 
extortion.  It  was  estimated  by  a  school  official  that  00  percent  of  the  extortion 
incidents  were  black  against  white.  XAG  claims  that  school-related  crime  rose 
some  850  percent  from  the  previous  year.  Particularly,  the  city's  tw*o  9th  grade 
schools  and  two  high  .schools  experienced  a  great  number  of  racial  conflicts. 

It  is  difticult  to  assess  the  degree  to  which  such  conflicts  were  prompted  by 
turmoil  outside  of  the  schools,  but  even  students  in  schools  where  no  picketing 
occurred  expressed  anger  and  resentment  over  the  actions  of  the  pickets.  Hie 
greatest  number  of  problems  occurre<l  in  the  schools  which  were  being  picketed, 
and  the  incidents  ceased  at  about  the  same  time  as  the  pickets  left.  A  school 
oftieial  Cfmimented  that  the  level  of  tension  at  the  schools  was  almost  intolerable. 
Police  statistics  show  that  nhie-tenth  of  the  school  related  criuie  cited  by  XAG 
occurml  during  the  first  month  of  school,  when  the  greatest  turmoil  occurred. 

A  police  counsellor  who  was  interviewed  noted  that  contrary  to  previous  >ears, 
every  little  incident  was  written  up  by  police.  For  example,  one  official  stated  that 
white  parents  started  reporting  to  the  police  when  their  children  were  bumped 
in  the  lunch  line.  Undoubtedly,  these  occurrences  would  have  been  overh)oked 
in  previous  years  and  ceriainly  would  not  be  reported  to  the  police  department. 
Further,  the  statistics  citcMl  bv  XAG  refer  only  to  reported  incidents  which  were 
verihed,  and  not  to  cjmvictions  or  even  prosecutions. 

M(n-eover,  school  officials  .juestioned  the  attitudes  of  the  Pontiac  police  force, 
which  has  8  black  .members  out  of  approximately  140  members,  and  which 
attemptcMl  to  give  a  $300  donation  to  XAG  in  support  of  it^  cause.  Xow  school 
incidents  are  down  .snarply  and  administrators  and  principals  agree  that  they 
are  no  worse  than  in  previous  years.  Some  principals  coumientcd  that  things 
are  going  better  than  ever.. 

The  burning  of  buses,  picketing,  and  boycotting  of  schools  gained  Pontiac 
much  publicity.  On  top  of  these  events  was  a  XAG  Labor  Day  rally  of  some  0.000 
persons  and  in  NAG  sponsored  picket  line  which  temporarily  halted  production 
at  the  near!)y  Fisher  Body  riant  in  mid-September..  The  picketing  suect»ed(Ml  in 
slowing  down  other  factories  which  depended  on  the  struck  plant  for  parts.  XAG 
ciU's  this  event  as  a  display  of  its  strength.  A  factory  worker  disagreed,  claiming 
thai,  workc  •  in  the  struck  factory  already  were  discontent  and  »vould  have  struck 
for  almost  any  reason.  lie  stated  that  there  was  a  great  deal  of  anger  in  other 
factories  due  to  the  slowdown. 

XAG  now  claims  to  have  71  chapters  with  20,000  isupporters  in  Michigan,  plus 
10  chapters  in  other  states.  Partially  as  a  result  of  XAG  boycotts,  enrollment  at 
the  beginning  of  the  1071-72  year  was  2,500  l>elow  projected  enrollment.  It  was- 
feared  that  this  boycott  woidd  lead  to  decreased  Federal  and  State  aid,  since 
Under  Michigan  law  aid  is  based  on  enrollment  on  the  fourth  Friday  of  the  school 
year.,  So  far,  NAG-siionsored  boycotts  have  been  succe,»^sfnl  in  reducing  scli^ol 
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enrollment  as  much  as  22  i)ercent  below  normal  for  u  day  or  two  at  a  time.  How- 
ever, such  campaign.s  have  failed  to  last  over  a  loug  period  of  time.  NAG'»  sue* 
cess  may  occasionally  have  been  bolstered  by  such  tactics  as  picketing  houses 
of  white  parents  who  sent  their  children  to  school  during  a  boycott. 

As  noted,  enrollment  has  decreased  by  some  2,500  students,  almost  all  of  whom 
are  white.  A  few  students  still  are  being  kept  home  as  i*art  of  Uie  NAG  boycott. 
Other  factors  in  the  enrollment  decrease  have  been  transfers  to  i)arochi:tl  sciiools. 
movement  from  the  school  district,  and  enroUm'^nt  in  private  schools. 

It  is  difficult  to  assess  the  degree  to  which  each  of  these  factors  account  for 
the  enrollment  decrease.  At  the  beginning  of  the  school  year  a  group  of  unac* 
credited  *'freedom  schools''  were  oi>ened  to  accommodate  students  whose  parents 
objected  to  busing.  The  freedom  schools  failed  to  achieve  accreditation.  They 
are  now  decreasing  drastically  in  enrollment  and  are  exixjriencing  financial 
difficulty.  NAG  claims  that  it  never  supported  the  freedom  schools,  recognising 
that  chey  would  never  be  viable.  Originally  over  2.U0O  students  were  signc^  *  up 
for  the  freedom  schools.  No  more  than  300  ever  attended  classes  at  one  !ime. 
according  to  the  project  coordinator,  and  enrollment  now  is  approximately  1T5 
and  decreasing. 

Pontiac  school  officials  believe  that  the  number  of  .students  being  totally  with- 
held from  school  is  appro.\iinately  100.  Officials  are  now  in  the  process  of  sub- 
mitting the  names  of  t!ie  parents  of  these  diildren  to  juvenile  court  authorities, 
and  the  ciiildren  are  I)eginnlng  to  return  to  classes. 

While  white  flight  has  been  a  factor  in  the  enrollment  decline  in  Pontiac,  it  is 
difficult  to  measure.  The  Pontiac  district  is  surrounded  by  primarily  white 
middle-cl  iss  communities,  such  as  Waterford  and  Ctnrkston,  which  maintain 
their  own  school  system,  are  within  the  income  range  of  I'ontiac  resident^;,  and 
would  cause  only  slight  commuting  inconvenience  for  Pontiac  workers.  There 
has  been  no  great  exodus  of  whites  or  rasli  of  for  sale  signs,  according  to  school 
officiali^  but  a  number  of  white  families  have  been  moving  out  of  the  city.  The 
fact  that  the  percentage  of  black  population  in  Pontiac  has  b(H»n  steadily  on 
the  incr(*n.se  In  past  years  Indicates  that  white  movement  Is  not  caused  solely 
by  desegregation.  Officials  noted  that  most  frimPie^  who  wanted  to  move  did 
80  prior  to  the  opening  of  school.  Since  October  1971,  there  have  been  very  few 
families  moving  out  of  the  Pontiac  district.  Officials  believe  the  district  has 
stabilized. 

Reactions  of  students 

While  NAG  points  to  alleged  crime  increases  and  white  flight  as  the  conse- 
quences of  the  school  desegregation  plan,  others  believe  <^I:at  desegregation  has 
gone  smootlily  ever  tanoe  the  initial  problems  In  SoMr-^nlier.  The  majority  of 
principals  and  students  who  were  Interviewed  exi,..vsed  thi.«  iwint  of  view. 
When  asked  about  NAG*s  claim  of  representing  the  vast  majority  of  people  In 
Pontiac,  one  administrator  commented : 

"The  fact  that  21,000  students  are  now  attending  Integrated  schools  in  Pontiac 
demonstrates  that  their  families  are  willing  to  go  along  peacefully  with  the 
court  order." 

Most  of  those  who  supported  .school  Integration  were  enthusiastic  about  the 
l*ontiae  jilan.  Both  blacks  and  white.s  felt  that  it  was  fair  to  all  Involved  and 
places  no  'infalr  burden  on  either  group.  The  only  prolileni  mentioned  wa.s  that 
ciiildren  would  be  required  to  attend  five  schools,  rather  than  three,  during  their 
school  career.  One  offlcinl  stated,  however,  that  there  Is  "nothing  sacred  about 
attending  three  schools."  He  added  that  since  most  students  would  stay  together 
as  they  moved  from  school  to  school,  only  the  buildings  would  be  different..  Stu- 
dents would  normally  have  new  teachers  every  year  anyway. 

Administrators  and  students?  believed  that  the  majority  of  students  were  some- 
what Indifferent  to  the  integration  plan.  They  stated  that  students  were  more  con- 
cerned about  their  personal  activities ;  going  to  an  integrated  school  was  not  a 
major  event  for  students,  despite  the  concern  of  many  parents. 

This  "indifference"  may  also  reflect  the  increasing  stabilization  in  the  schools, 
according  to  an  official.  After  4%  months  of  school,  students  were  getting  to 
know  their  classmates  and  dispelling  some  of  their  fears  and  misconceptions 
ba.sed  upon  race.  A  number  of  students  reported  being  literally  terrified  at  the 
opening  of  .school  and  feeling  a  desire  to  stay  home.  These  students?  stated  that 
they  had  become  very  happy  with  their  schools  after  the  firrft  few  weeks  and 
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realized  that  their  fears  had  been  unfounded.  They  cited  misleading  publicity 
and  a  few  isolated  incidents  as  the  cause  of  their  misconceptions. 

Students  also  mentioned  misconceptions  which  they  had  received  from  theiir 
parents  as  causing  them  to  be  frightened  about  attending  an  integrated  schooL 
bome  students,  in  fact,  stated  that  they  were  attending  school  against  the  wishes 
of  their  parents,  who  would  have  preferred  to  enroll  them  in  a  private  school. 
One  student,  whose  mother  had  been  arrested  for  cnaining  ^  erself  to  the  bus 
yard  gate,  expressed  continuing  fear  over  attending  an  integrated  scliool.  Her 
fear,  she  said,  was  based  upon  encounters  with  black  students,  in  which  she  was 
.•ailed  various  names,  and  upon  an  incident  when  her  purse  was  snatched 

The  gre:itest  number  of  problems  occurred  in  the  two  9th  grade  schools,  Lin- 
c  )ln  and  Kennedy,  Several  reasons  were  given  for  this : 

1.  Ninth  graders,  at  14  or  15  years  old,  are  at  a  difficult  age  anywav 

2.  The  pressures  of  dating,  which  often  begin  around  the  9th  grade,  'cause 
tension  and  competition  among  students  and  anxiety  among  their  parents. 
When  dating  becomes  a  primary  topic  of  conversaUon,  black  and  white  stu- 
dents tend  to  drift  apart,  since  they  date  within  tlieir  own  circles. 

3.  Xinth  graders  suddenly  have  lost  the  seniority  which  they  maintained 
in  the  8tJi  grade  and  are  no  longer  looked  up  to. 

4.  XAG  pickets  appe.  red  in  the  greatest  concentrations  at  the  two  9th 
grade  schools,  and  disturbances  at  these  schools  reportedly  coincided  with 
the  presence  of  the  NAG  i)eople. 

At  some  schools,  extracurricular  activities  are  reported  to  have  tai)ered  off 
The  fact  that  black  and  white  students  live  in  different  neighborhoods  has  made 
It  difficult  for  students  to  assoi,'late  after  school,  although  buses  are  provided 
for  students  who  wish  to  participate  in  extracurricular  acUviUes.  In  manv 
schools,  athleUc  teams  tend  to  be  either  ali-white  or  al!-black  and  si)ect'itors 
are  drawn  primarily  from  the  communities  surrounding  the  schwl.  Some  schools 
provide  transportation  for  students  from  other  neighborhoods  vvho  wish  to  at- 
tend sports  activities,  but  so  far  the  response  has  not  been  gn^at.  An  adniinis- 
trati»r  felt  that  getting  students  to  work  together  for  a  commcn  goal,  whether 
wuinini:  a  f*Kitl«all  Raine  or  presenting  a  play,  was  one  of  the  most  efftvtive  nieth- 
(His  uf  overcoming  racial  barriers. 

At  one  7th  grade  school,  students  who  became  increasingly  upset  wfth  the  pub- 
licity gained  by  NAG  decided  to  form  a  group  of  their  own  to  express  support 
of  integraUon.  Their  organizaUon,  known  as  -'the  Group."  con8ist«  of  30  mem- 
b<'rs,  evenly  divided  between  blacks  and  whites.  *  The  Group''  travels  to  other 
schools  to  put  on  skits  and  api)ear  before  the  media.  Between  1,000  and  1  TiOO 
students  have  signed  up  as  members  after  viewing  the  skits.  Members  of  *'The 
Group*'  meet  once  a  week  and  write  their  own  material.  Their  skits  attempt  to 
show  conditions  in  a  school  with  racial  problems,  contrasted  with  a  school  where 
students*  are  in  harmony.  They  have  appeared  in  sclio<»ls  of  7th  grade  and  below. 
In  addiUon.  members  of  *-The  Group'*  have  opiKJared  on  N1$C  News  and  been 
int^r\iewed  by  the  National  press  and  local  mediu. 

Parents  of  these  children  have  also  joined  together.  They  meet  ajjproximately 
once  a  month  in  different  homes  to  have  open  discussions  of  school  problems 
Their  school,  Jefferson  Junior  lliRh,  a  formerly  all-black  .school,  has  iH»en  calm 
throughout  the  busing  turmoil  and  has  rei>ortedly  exi)erieiice(l  fewer  problems 
than  in  past  years. 

Sonie  800  to  400  parents,  evenly  divided  among  black  and  white,  generally 
sh<»w  up  for  PTA  meetings  and  school  conferences,  according  to  a  scliof»l  official. 
An  administrator  attributed  the  success  at  Jefferson  to  the  leadership  exercised 
there  in  helping  to  make  integration  work.  He  criticijied  the  school  board  for 
Its  lack  of  leadership. 

The  Pontiac  PTA,  which  has  approximately  7*000  members  supported  the 
desegregation  plan  and  has  adopted  the  slogan  *'Let's  make  it  work."  The  PTA 
recently  lost  several  hundred  meml>er8,  and  officials  attributed  this  partiallT 
to  the  organization's  stand  on  segregation.  Parents  from  one  school  cluster-l 
consisting  of  Hawthorne,  Alcott  and  Bagly  schoala— have  joined  together  to 
periodically  hold  meetings  to  discuss  activities  and  mutual  concerns.  The  PTA 
is  working  to  promote  similar  groups  In  other  schools.  Tlie  PTA  also  stationed 
black  and  white  monitors  in  the  schcKils  during  the  opening  dnvs,  so  that  stu- 
dents in  a  new  school  could  see  a  familiar  face  and  so  that  someone  would  l)e 
available  to  identify  disruptive  students. 
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Methodoloyy 

The  Civil  Bights  Commission's  information  concerning  the  progroibs  of  school 
(le«:egreg:ition  in  Forsyth  County  is  based  upon  statistical  data  and  written 
materials  sent  to  the  C<.i.imi6sion  hy  the  County  Board  of  Education,  upon  ctiurt 
opiuiiius  and  upon  tolei  hone  interviews  conducted  during  the  week  of  Feliru.iry 
VZ,  1U71.  with  the  Assojiate  fc5ui)erintendent  of  ScliooJ-s  and  with  bhick  and  white 
connnnnit>  nieiid>ers. 

U'nnngrnphy 

Forsyth  County  is  in  Northwest,  Xorth  Carolina,  It  is  roughly  recta n;;ular  in 
>liai>c  and  eouiprises  41^4  square  miles.  The  11)70  population  of  the  County  was 
of  whom  approximately  20  percent  were  non-white.  Winston-Salem.  Uie 
priniripal  city  in  the  County,  comprises  57.5  square  miles;  it  is  locatiMl  in  the 
>5uuth -Centra I  part  of  the  County  and  its  estimated  impulation  was  in  1J>70  about 
3.)2,!>i:j.  of  whi>m  about  M%  were  black.  Less  than  10%  of  the  County's  popidu- 
tiou  outside  the  city  of  Winston-Salcm  is  black.  In  the  more  rural  parts  of  the 
CiMuity  iliere  an*  several  small  uninconwrated  towns  and  villages. 

Pursuant  to  a  si>ecial  act  of  the  State  general  assembly  and  by  vote  of  the 
people  of  Forsyth  County,  in  July  11K>3,  the  school  administration  of  the  City  of 
\Vin.ston*2SaIem  and  the  -Forsyth  County  School  administrative  unit  merge<l.  In 
the  fall  of  1971,  che  Forsyth  County  School  district  was  the  S2nd  largest  in  the 
uation.  Its  total  student  population  is  approximately  47,757  of  which  20% 
are  black. 

History  of  School  Descffrcffation 

In  October  1968,  the  NAACI'  I^gal  Defense  Fund  instituted  a  suit  against  the 
Forsyth  County  school  board,  charging  that  the  school  system  was  being  oiw»rated 
on  a  racially  di.scriminatory  b:isis.  In  a  Jime  1970,  di*cision  the  di.strict  conn  foinid 
that  in  1909  there  were  07  .schools  in  the  system  with  approximately  50,000  stu- 
dents. Of  these  s<'h(Hils,  15  were  all  Xegro  and  seven  all  white.  Of  the  reinainiug 
sch(»ols.  ;n  had  less  th:ni  5%  of  if*»  students  of  the  minority  race.^ 

The  district  court  concluded,  that  despite  the  racial  imbalance  of  many  of  the 
.^K'hool.s,  the  school  attendance  z(mes  had  been  drawn  in  QOtuX  faith  and  without 
regard  to  racial  consideratioi.s.  Therefore,  the  court  approved  the  school  board '9 
plan  for  further  scht>ol  desegiegalion  for  the  1970-1971  school  year.  The  plan  re- 
tained ge<»gnipliic  xoning  and  freeiloni  of  choice  transfers,  with  priority  for  nni- 
jority  to  minority  transfers  and  inqiroved  racial  balance  in  a  few  schools,  llow-^ 
ever,  the  coi^rt  niodilie<l  the  school  board's  plan  to  prevent  minority  to  majority 
transfers  ordennl  the  clustering  and  pairing  of  several  other  l)laek  elemental ry 
schools  with  white  schools,  and  required  the  school  bourd  to  consider  innovative 
programs  to  increase  contact  between  the  rac*es.  Faculty  desegregation  in  the 
raio  of  about  70%  white  to  30%  black,  which  had  been  achieved  in  January 
1970,  was  ordered  to  be  continued,  along  with  continued  desegregation  of  facilities, 
extni-curricular  activities  and  transportati<m.  The  court  held  that  under  the  pro- 
I>osed  plan  there  would  he  a  unitary  .school  system,  despite  the  continued  ex i licence 
of  .sninc  all  white  and  all  black  schools.  All  parties  appealed  the  court's  order  to 
the  Fourth  Circuit  C<mrt  of  Appeals. 

Foll(»wiug  the  decision  of  the  Supreme  Court  In  Sicann  v.  Chariot fc-Mcckien* 
hurf/  the  court  of  api>eals  vacated  the  judgment  of  the  district  cimrt  and  re* 
manded  the  Forsyth  County  school  case  to  the  district  court  with  instructions 
to  obtain  a  new  plan  for  school  desegregation  for  the  1971-1972  school  year  that 
would  comply  with  Stcann.*  The  Fourth  Circuit  directed  that  tiie  distiict  court 
and  the  school  authorities  consider  the  use  of  all  teclmiques  for  desegregatitm, 
including  pairing  or  gouplng  of  schools,  nou-contiguous  attendance  y.(nu*s  (satel- 
lite //Hies),  reslnicturing  of  grade  levels  and  the  trans|>ortjition  of  pupils.  The 
<}i strict  crmrt  was  also  warned  by  the  court  of  api)eals  that  if  it  approved  a  plan 
achieving  less  actual  desegregation  than  could  be  achieved  under  an  alternative 
proposed  plan«  it  must  find  facts  that  make  impracticable  the  achievement  of  a 
greater  degn^e  of  integrallon. 

Complying  with  the  court  of  appeals  and  district  court  orders,  in  July  1971 
the  school  board  subniitte<l  a  new  plan  to  the  district  court,  which  was  approved 
by  the  court  without  modification.  At  the  time  the  proposed  plan  was  filed,  the 
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board  also  submitted  a  resolution  urging  the  court  to  reject  the  plan.  In  its 
resolution  the  board  reported  that  though  the  proi>osed  plan  was  the  least  expen- 
sive, least  disruptive,  least  burdensome  and  nio$;t  eiiuitable  plan  that  could  ac- 
complish racial  balance  in  the  schools,  it  was  not  a  sound  or  a  desirable  plan 
because  the  residential  pattern  of  Forsyth  Coanty  makes  the  fulfillment  o^  the 
plan  impoi^sible  without  massive  and  ex|)eusive  busing. 

Following  the  district  court's  approval  of  its  plan  the  board  applied  to  Ohief 
Justice  Burger,  as  Circuit  Justice  authorized  to  issue  temporary  restraining 
Orders,  for  a  stay  of  the  Fourth  Circuit's  July  1971  order  and  for  a  stay  .^f  the 
subsequent  ordc^r  of  the  district  court.  On  August  31, 1971  Justiw  Burger  denied 
the  board's  application  for  stays.  The  Chief  Justice  cited  the  tardy  filing  of  the 
application  for  stays,  the  imminence  of  the  start  of  the  school  year  and  the 
failure  of  the  school  board  to  explicitly  describe  the  bui'dens  of  transportation 
of  students  ns  the  reasons  for  his  denial  of  the  stays.  Together  with  these  reasons, 
Justice  Burger  also  wrote  an  in  chambers  opinion  explaining  his  v'ew  of  the 
applicable  law.  It  appeared  to  the  Chief  Justice  that  the  district  court  and  the 
school  board  had  misread  the  Swann  opinion.  He  suggested  that  the  school  board 
wa.K  wrong  in  iHdieving  it  had  been  required  to  achieve  a  racial  balance  in  all 
schools.  Justice  Burger  iK)inted  out  that  tlie  Sii'ann  opinion  had  expressly  negated 
any  requirement  that  all  schools  reflect  the  racial  composition  of  the  student 
population.  The  Chief  Justice's  opinion  is  not  an  authoritative  interpretation 
of  Swunn  since  the  Justice's  decision  and  opinion  were  issued  in  his  individual 
capacity  to  deny  a  stay,  without  the  agreement  of  the  other  members  of  the 
Court.  On  Octolmr  26,  the  Court  refused  to  review  the  case. 

With  the  application  for  stays  denied  the  school  board  had  no  alternative  but 
to  implement  its  plan  in  September  1971.  Sometime  in  Xovember  1971.  the  district 
court  gave  the  school  board  the  option  of  submitting  a  revised  plan  that  would 
decrease  the  amount  of  busing  on  major  highways  required  of  pupils  in  grades 
one  through  four.  The  school  board  did  not  seek  modification  in  this  manner 
because  it  found  the  current  transportation  system  the  only  effective  one  for 
implementing  the  plan. 

Later  in  the  year,  in  light  of  the  Chief  Justice's  opinion,  the  district  court  gave 
the  .H-hool  board  the  option  of  submitting  by  March  lo.  1972  a  plan  for  1972-li)7:^ 
that  would  reduce  the  amount  of  integration  and  busing  in  the  school  system. 

The  Curreiit  DeHcgregaiion  Plan 

Under  the  plan  the  school  system  is  divided  into  primary  schools  consisting  of 
grades  one  through  four,  elementary  schools  with  grades  five  and  six.  and  sec>> 
ondary  schools  of  grades  seven  and  eight,  nine  and  ten,  and  eleven  and  twelve. 
.\ttend:in(t>  at  the  primao'  nnd  elementary  schools  is  deterniine<i  on  the  basis 
of  jreogi-aphic  z(mes.  These  schools  feed  into  the  upper  grade  schools.  Through  the 
feeder  system  a  student  knows  from  his  place  of  residence  what  schools  he  will 
attend  for  each  grade.  Under  the  plan,  those  assigned  to  the  same  school  in  the 
first  grade  are  assigned  to  the  same  schools  through  all  twelve  grades,  thereby 
allowing  a  student  to  travel  with  other  students  with  whom  he  began.  It  is 
hoiked  this  arrangement  will  ease  students'  adjustments  to  new  schools,  since 
they  will  alrendy  know  nmny  fell o^^ -students. 

Under  the  system  two  formerly  predominantly  white  elementary  schools,  now 
serving  grades  one  through  four,  are  groupevl  with  one  formerly  predominantly 
black  school  now  serving  grades  five  through  six.  The  black  pupils  residing  in  the 
a<  tendance  zones  of  the  grades  five  and  six  .school  zone  attend  one  of  the  one 
through  f(mr  schools  for  the  first  through  fourth  grades,  along  with  the  pupils 
residing  in  the  attendance  zone  for  that  first  through  fourth  grade  school.  For 
grades  five  and  six.  the  white  pupils  residing  in  the  atteiulance  zones  for  the  two 
first  thnmgh  fourth  grade  .schools  attend  the  fifth  and  si'^'th  grade  school,  along 
with  th(  black  ]aipils  residing  in  the  attendance  zone  of  the  fifth  and  sixth  grade 
school.  Following  completion  of  the  sixth  grade  students  go  to  seventh  and  eighth 
grade  centers,  which  were  formerly  black  schools,  from  there  student.s  attend 
eighth  and  ninth  grade  high  schools,  in  formerly  white  schools,  and  then  to 
eleventh  and  twelfth  grade  senior  highs,  also  formerly  white  schools. 

Two  formerly  black  elementary  schools  have  been  converted  to  other  uses 
liecause  of  x\\?  plan.  In  addition,  under  the  plan  the  fonnerly  black  high  school, 
and  n  former  white  high  school  have  been  convert^Ml  to  ninth  and  tenth  grade 
schools. 

Under  the  plan,  in  each  school  there  is  approximately  the  same  racial  balance 
at  all  grade  levels,  ranging  from  a  low  18.(M)%  black  to  a  high  of  41.07%  black, 
with  an  average  minority  population  of  28.31%  for  all  the  .schools. 
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The  school  boord  and  superintendent  have  found  that  a  benefit  of  the  plan  is 
that  the  school  system  can  obtiiin  maximum  utilization  of  classroom  facilities 
Ihe  numbor  of  mobile  units  in  this  school  system  iias  been  reduced  from  aDproxi- 
mately  114  to  34.  * 

To  achieve  the  racial  raUos  required  by  tlie  plan  approximately  two- thirds  or 
about  9.250  of  the  black  pupils  are  always  required  to  attend  schools  outside  of 
their  neighborhoods  and  about  one-third  or  approximately  11,250  of  Uie  white 
pupils  are  always  required  to  attend  schools  outside  their  neighborhoods 

Tlie  .school  board  has  justined  the  plan  as  being  the  only  feasible  way  to  balance 
as  nearly  as  ixjssible,  the  time  all  pupils  have  to  spend  on  buses.  It  is  explained 
that  it  takes  a  long  time  to  pick  up  a  bus  load  of  pupils  in  an  outlying  area  and  to 
tran.sr>ort  them  to  an  outlying  .school,  l)eeaw?€  of  the  distances  between  their 
residences  and  the  school.  In  contrast,  a  bus  load  of  those  who  are  centrally  lo- 
cated can  be  picked  up  with  one  to  three  stops  and  can  lie  transported  to  an  out- 
lying >;  hof>l  about  as  quickly  as  others  in  the  outlying  areas  can  be  picked  up  and 
transporteil  to  the  same  school.  In  addition,  the  school  board  has  found  there  is 
f!.w  ^I^^     achieve  tiie  desired  racial  balance,  since  approximately 

207r  of  the  pupils  of  «»e  school  system  are  black  and  the  gi«at  majority  are  cen- 
trally located. 

Transportation 

In  1J>70-1971  school  year  approximately  22,300  students  were  transported  to 
.school,  primarily  because  they  lived  further  tiian  IV^  miles  from  tiieir  schools. 
Imj^ementation  of  the  current  plan  necessitates  the  transportation  of  between 
ll.ouu  and  l-,000  more  students  tiian  were  transported  during  the  1970-1971 
.<:c  100  year.  This  year  a  total  of  al»out  32,220  students  are  being  bused  to  their 
schools.  1  he  average  daily  miles  traveled  per  bus  in  1970-1071  was  37.  This  year 
It  is  The  total  bus  miles  traveled  in  1970-1971  school  year  was  1  803  8G4  This 
year  it  is  e.stimated  it  will  l)e  3,269,692.  In  addition  many  senior  high  sdiool  stu- 
dents drive  their  own  cars  to  school.  A  substantial  number  of  them  are  required 
lo  r  rive  many  more  miles  than  would  be  necessary  on  a  neigl^orhood  school  basis, 
.ri  year.  The.se  buses 

are  required  to  run  doulile  routes  in  tiie  morning  and  afternoon  County  buses 
pick  up  chiUlren  in  the  County,  bring  tiiem  t^  the  inner  city  and  return  othe? 
-students  tp  the  County,  tiiereby  completing  two  routes. 
Studies  from  the  .superintendenrs  office  show  that  he  average  time  spent  on  a 
n;\;iLf     "    \"^«»^ei»n  cross.bu.sing,  who  would  uot  ride  a  bus  undeTa  neigh 
IV  o^i    i^^^'^i  ^     ""^""^      ^  '•^""^^  t^P-  The  length  of  time  of  travel 

of  a  loaded  school  bus  on  a  one  way  trip  rp.nges  from  a  high  of  about  69  minutes 
to  a  low  of  about  two  minutes,  with  tiie  average  one-way  ride  about  one  hour 
including  the  time  of  travel  to  central  loading  places. 

The  total  budget  for  this  y^r^s  school  operations  is  just  over  $37  million.  Out 
of  this  some  11,350,000  (3.65%)  will  be  spent  on  transportation^  but  t  is  not 
known  how  much  of  the  total  transportation  expense  wil  he  for  bu^ng  for 
integration.'  The  suiHMintendcmt  estimates  tiiat  to  eliminate  stagger^^ho^l 
schedules,  necessitated  by  double  routing  of  buses,  the  school  system  woukS 
an  additional  184  buses,  costing  approximatelv  $1,453,600 

Data  coll^  by  tiie  superintendent's  offibe  indicate  that  per  day  because  of 
the  cross-buadng,  there  are  an  average  of  294  bus  trips  of  students  on  iiSrstote 
highways  and  other  four  lane  expre^ways.  Per  day  these  basesTravel  on  ?nt^^^^^^ 
state  highways  and  expreas-ways  approximately  1,063  miles,  carry^ri>me  8  (KK) 
pupils,  most  of  tiiem  black,  in  grades  one  through  four.  The  Stal  mimbcr^f 

S  dafis  '"^^"^  "^"^  '"^^'^     ^         I^?  hour  tmfflf 

Opposition  to  the  Plan 

The  current  school  plan  was  devisied  by  the  staff  of  the  suDerintpndpnt'<i  nffipc 
without  substantial  consultation  with  immunity  ^uU  K  the  5 
been  approved  by  the  school  board,  it  was  submitted  to  thTcourt,  and  made 

White  opposition  to  school  desegPegatlon  in  Forsyth  County  has  been  atrone 
for  many  years.  In  January  1970  faculty  desege^tlon  was  achieved  on  af 
approilmately  70%  white  to  80%  black  ratio  for%ach  schwl  FoUo^nrtwS 

coWa»  ?S.*V«5S'M»dTblr.^^^^^^^      """" '''' 
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integration  there  were  many  meetings  of  white  parents  protesting  the  integration. 
A  white  organization  called  the  '^Silent  Majority**  held  meetings  and  raised  a 
considerable  amount  of  ir.oney  to  fight  faculty  integration  and  other  integration 
efforts.  This  group  has  continued  to  be  active  in  opposing  integration. 

In  the  spring  of  1970,  when  the  district  court  approved  the  school  board's 
desegregation  plan,  there  was  considerable  white  opposition  to  the  required 
clustering  of  several  black  elementary  schools  with  white  elementary  schools. 
The  "Silent  Majority"  and  other  small  white  groups  were  again  active  in  opiws- 
ing  tnose  changes.  The  opposition  generally  took  the  form  of  meetings,  large 
scale  attoidance  at  school  board  meetings,  letters  to  the  editors  of  the  papers, 
comments  on  radio  and  television  and  otlier  forms  of  verbal  protest.  There  were 
also  some  student  boycotts  of  schools. 

After  disclosure  of  the  current  plan  the  white  opposition  again  espres.sed  it- 
self through  meetings,  attendance  at  school  I  card  meetings  and  communications 
in  the  media.  The  white  community's  objections  to  the  plan  primarilv  have 
centered  on  the  busing  of  fifth  through  eighth  grade  white  voungsters  to  inner 
city  formerly  black  schools.  The  white  opposition  has  argued  that  it  is  unfair 
and  unnecessary  for  their  children  to  be  bused  long  distances  into  black  neigh- 
borhoods. White  resentment  has  also  focused  on  the  change  of  the  formerly  most 
elite  white  senior  high  school  to  a  ninth  and  tenth  grade  school. 

Blacks  have  criticized  white  complainants  of  busing  because  for  a  long  time 
they  have  borne  the  burden  of  busing.  Prior  to  19G3  there  liad  lK?en  a  central 
high  f^chool  in  the  Inner  city  to  which  all  black  students  from  the  Countv  were 
transi>orted.  Although  there  were  very  few  blacks  in  Uie  County,  those  who  lived 
there  were  required  to  travel  two  to  two  and  a  half  hours  each  way  to  the  ct»ntml 
hiph  .«chool.  The  blacks  feel  whites  have  no  right  to  complain  of  having  their 
children  travel  almut  an  hour  each  way.  when  blacks  for  many  years  had  to 
travel  much  longer. 

The  *'Silent  Majority"  and  a  group  that  developec*  after  the  stirt  of  the 
school  year,  "ClUzens  Against  Busing"  have  presented  'he  only  organized  white 
opposition  to  the  current  plan.  People  in  "Citizens  Against  Busing"  are  primarily 
those  whites  who  live  in  the  far  reaches  of  the  County  whose  children  ride  the 
longest  distances  to  the  inner  city  schawls.  Both  of  these  groups  conduct  regular 
meetings  In  the  community,  trying  to  increase  support  for  their  positions.  This 
fall  there  was  a  rally  held  to  bring  together  all  oiHwnents.  The  rally  was  verv 
poorly  attended. 

Since  the  announcement  of  the  plan  the  white  <n>position  has  been  far  more 
organized  and  vocal  than  the  black.  The  black  community's  opposition  to  the 
plan  has  primarily  concerned  the  long  distance  busing  of  idack  students  from 
grades  <»ne  thmugh  four  to  County  schools.  The  blacks  have  maintained  that  the 
hunlen  of  busing,  in  terms  of  the  number  of  years  students  must  he  bused  out 
of  their  neighborhoods,  should  l»e  borne  equally  by  blacks  and  whites.  In.stea<l 
blacks  are  bused  out  of  their  areas  for  approximately  eight  of  their  twelve  .school 
years  while  w  'tes  are  bused  out  of  their  areas  for  only  four  of  their  twelve 
school  years.  Tl  re  has  also  been  black  opposition  to  the  plan  because  it  rcHjuired 
that  the  formeriy  all  black  senior  high  school  be  converted  to  a  ninth  and  lenth 
grade  school.* 

There  is  also  some  feeling  among  blacks  that  the  school  board  and  administra- 
tion designed  the  plan  purposefully  to  anmse  oiMwsition  among  both  blacks 
and  whites.  These  blacks  lielieve  that  the  same  degree  of  integration  could  have 
been  achieved  with  less  extensive  cross-busing. 

To  avoid  integration  some  whites  have  left  the  County,  but  the  numlier  has 
l>een  very  small.  The  superintendent's  office  can  make  no  estimate  of  the  uuml>er 
who  have  left  the  County  for  this  purpose.  About  five  or  six  hundred  have  loft 
the  ptiblic  school  system  for  private  schools  in  the  County.  Most  of  those  who 
have  left  have  gone  from  the  fifth,  sixth,  seventh  and  eighth  grades,  the  years 
when  white  students  would  go  to  formerly  black  .schools.  Two  new  private  schools 
have  opened  in  the  County  and  the  previou.sly  existing  private  school's  have 
oxpand(»d  their  enrollments.  The  sniierintendent's  office  seems  to  think,  however, 
that  there  has  been  a  leveling  off  of  the  number  leaving  tho  public  school  system 
for  private  si'hool.  In  fact,  a  few  schools  have  had  students  transfer  from  the 
private  schools  back  to  the  public  schools,  as  parents  and  students  have  seen 
that  the  school  system  is  functioning  well. 

ui*J*^*/*^*i^?^  sunportert  lu  decision  for  changing?  this  school,  and  a  former  white 
IncOTTWiMtMoSsf  ^  Inadequate  size  of  the  facilities  and  ^dr 
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Community  Support  for  the  Plan 

After  the  fii>,t  wt»eks  of  the  school  year  bhiek  opposition  subsided  substantially. 
As  a  result  of  iuiplementniion  of  the  plan  many  of  the  formerly  black  schools  have 
b«'n  vcrj'  greatly  improved  in  tenns  of  facilities,  supplies  ami  surrounding 
areas.  Many  blacks  have  reco;aiized  that  the  formerly  black  schools  have  been 
improved  more  than  they  would  have  been  without  adoption  of  the  plan.  Many 
blacks  also  believe  that  their  children  are  getting'  l>etter  educations  in  the 
formerly  white  schools.  Recently,  a  black  leader  spf)ke  at  a  $chfH>l  lK>iird  meeting, 
urging  the  board  to  retain  the  plan  for  1972-1973,  staling  that,  ''it  has  viorked 
l)eyond  our  highest  dreams''. 

There  also  appears  to  be  a  siibstantinl  segment  of  the  white  community  tliat 
feels  that  the  school  system  is  operating  quite  well,  that  the  quality  of  education 
has  not  deteriorated  and  that  the  reorganization  of  the  grade  structure  of  the 
schoois  has  been  beneficial  becaufie  it  has  enabled  the  schools  to  introduce 
innovative  teaching  techniques.  Although  the.se  whites  are  not  publicly  express- 
ing approval,  they  are  supporting  the  system  through  their  silent  cooperation. 

A  reason  why  the  white  oppo.sition  and  the  black  supporters  of  the  plan  have 
in  recent  weeks  become  more  vocal  is  tiat  in  November  four  members  of  the 
school  board  will  be  up  for  reelection.  The  board  members  are  elected  along 
parti  ^in  Hues,  and  primaries  will  be  held  this  spring.  The  opposition  is  attempting 
to  present  a  slate  of  candidates  and  the  blacks  are  working  toward  having  a 
black  candidate.  There  have  not  been  blacks  on  the  school  board  in  the  past 
few  3  ears  though  before  the  merger  of  County  and  City  f^hool  systems  there 
were  blacks  on  the  City  school  board. 

Uncertainty  about  Continuation  of  the  Plan 

Because  the  district  court  has  given  the  school  board  an  opportunity  to  sub- 
mit by  March  15  a  revised  plan  for  the  1972-73  school  year,  in  the  near  future 
the  school  board  will  be  holding  public  meetings  on  three  alternative  proposals 
that  are  being  suggested  to  the  board  by  oi»ponents  of  the  current  plan.  The 
three  alternatives  the  board  is  considering  involve:  (1)  a  plan  which  would 
retain  the  same  grade  structure,  but  in  which  the  youngsters,  grade  one 
through  four,  would  go  to  neighborhood  schools.  This  would  mean  resegregation 
in  the  tirst  through  fourth  grade  levels,  but  would  allow  complete  desegreation 
beyond  that  level;  (2)  changing  the  grade  structure  to  a  one  through  six  grade 
arrangement  and  having  neighborhood  schools  for  the  first  through  sixth  grades, 
with  integration  of  secondary  schools.  This  proposal  would  involve  even  more 
resegregation  than  the  first  proposal  because  no  one  would  be  bused  for  Integra* 
tUm  in  grades  one  through  six.  Although  there  are  some  integrated  neighbor- 
hoods, this  plan  would  lead  to  some  seven  or  eight  black  elementary  schools,  and 
an  equal  number  of  white  school.s;  (3)  a  return  to  a  grade  structure  of  one 
through  sixth  grade,  seventh  through  nintii  and  then  tenth,  eleventh,  and 
twelfth,  all  based  on  geogratihic  zoning.  Integratifm  would  arise-  only  through 
zoning  of  contiguous  areas.  There  would  be  almost  no  busing  for  integration. 
I'ursua.it  to  the  directive  of  the  Fourth  Circuit,  the  district  court  cannot  approve 
a  niodilcatiou  of  tlie  plan  which  reduces  the  amount  of  desegregation  without 
finding  fact«  to  show  a  greater  degree  of  desegregation  could  not  be  achieved* 

Thus,  far,  the  white  supporters  of  the  current  plan  have  not  publicized  their 
feelings.  However,  as  decision  time  approaches,  there  is  a  strong  possibility  this 
segment  of  the  community  will  make  itself  heard. 

It  mi^st  be  noted  that  in  the  past  two  weeks  the  white  opposition's  position 
has  beiti  strengthened  considerably  because  of  public  statements  made  by  the 
President  and  other  prominent  political  figures  in  opposition  to  cross-busing  for 
school  i  ategration.  The  white  opposition  in  Forsyth  County,  believing  that  the 
President  and  other  important  political  leaders  will  take  steps  to  bring  a  halt  to 
extensive  busing  for  integration,  argties  that  this  is  a  good  reason  to  reduce  the 
amount  of  busing  currently  required.  Since  there  is  con.<^iderable  pressure  on 
the  board  from  all  sides,  the  board  is  now  in  a  very  difficult  position. 

AHimimcni  of  SiudenU  to  the  Integration  Schools 

To  help  ease  the  adjustment  of  students  to  the  integrated  schools,  in  late 
August  1071  all  schools  held  op;»n  house  and  parents  and  students  visited  their 
schools  and  met  with  the  principal  and  teachers.  Tlie  superintendent's  office  also 
sent  memomnda  to  all  school  principals  urging  them  to  be  aware  of  the  special 
ne(Hls  and  feelings  of  those  students  coming  to  their  school  for  the  first  time. 
The  memomnda  stressed  that  the  involvement  of  students  in  the  schools*  nca- 
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deniic  and  social  activities  in  ways  that  are  nieanirgful  and  useful  must  be  a 
vital  concern  of  all  school  personnel. 

To  further  aid  adjustment  to  iniepration.  there  is  a  human  relations  spe- 
cialist working  iu  the  superintendent's  oflice  and  liunian  relations  8peciali^ts 
working  in  tiie  bigli  schools  and  senior  high  school:?.  In  the  summer  and  through- 
out the  school  year  they  have  conducted  seminars  to  aid  students  and  teachers 
in  their  relations  with  people  of  different  races  and  backgrounds. 

Ill  reference  to  participation  in  extra-curricular  activities,  the  sui)eriiitendent*s 
office  required  that  traditions  and  rules  for  admission  to  Various  clubs,  teams 
or  other  extra-curricular  activities  Ik?  relaxed  to  encourage  participation  of 
minority  .students.  Tlie  school  board  issued  a  policy  requiring  any  student  who 
held  a  po'^ition  of  school  leadership,  either  elected  or  selected,  or  who  was  a 
member  of  a  school  organi^cation  retain  that  position  in  the  school  to  which  he 
is  assign<'d  for  the  1M71-1972  .school  year.  The  board's  rule  further  required  that 
any  group  representing  the  student  body,  such  as  cheerleaders  and  student  gov- 
ernment, linve  an  adequate  representation  from  the  minority  race.  As  a  result, 
in  >everal  scliools,  there  are  black  and  white  co-presidents,  and  expanded  cheer- 
leader and  athletic  squad.s. 

nineks  have  been  paiticipating  in  all  types  of  extra-curricular  activities,  but 
particularly  in  sports.  The  school  administration  believes  that  black  participa- 
tion in  athletics  has  done  a  lot  to  improve  feeling  among  black  and  white  stu- 
dents generally,  as  well  as  leading  to  friend.ships  among  blacks  and  whites  who 
are  involved  in  the  same  team  or  activity.  Buses  are  provided  to  transport  stu- 
dents  who  participate  in  extracurricular  activities  after  school.  Buses  are  not 
provided  to  bring  spectators  to  activities.  There  have  been  some  complaints  from 
students  who  liavi?  difficulty  obtaining  their  own  transportation  for  these 
activities. 

The  superintendent's  office  describes  the  interaction  of  bincks  and  whites  in 
the  high  schools  and  .senior  high  schools  as  phenomenal.  The  superintendent's 
office  reports  that  there  have  been  fewer  disturbances  and  problems  this  school 
year  than  In  the  past  several  years.  There  have  been  no  confrontations,  one  small 
walkout  of  white  students  at  a  junior  high,  no  riots  and  no  occasions  for  calling 
l»olice  to  school  grounds. 

In  addition,  there  have  been  verv  few  complaints  of  fights  between  blacks  and 
whites.  The  few  tights  that  have  ^curred  between  blacks  and  whites  have  not 
been  racially  motivate<l. 

The  superintendent's  office  has  received  some  complaints  from  black  students 
that  they  are  being  more  severely  disciplined  by  white  teachers  than  are  white 
students.  Percentagewise,  more  black  students  have  been  suspended  from  school 
than  white  students.  However,  the  superintendent's  office  reports  that  the  number 
of  suspensions  of  blacks  or  whites  has  not  been  higher  than  in  other  school  years. 
It  appears  to  the  school  administration  that  students  are  n  akliig  an  attempt  to 
work  out  tlielr  problems  through  discussions  and  conferences. 

Reacfion  of  teachers^  principals  and  the  superintendent 

This  winter  quite  a  comprehensive  survey  of  teachers  and  principals  was  con- 
ducted by  the  superintendent's  office  to  see  how  the  staff  feels  about  modifying  the 
current  plan.  The  survey  Indicated  widespread  approval  of  the  current  plan 
and  an  overwhelming  desire  not  to  have  further  changes  next  year.  Teachers  and 
principals  noted  that  there  have  been  two  different  plans  In  the  im.st  two  years, 
and  that  Implementation  of  a  new  plan  would  cau.se  students  to  again  be  anxious 
about  where  they  will  be  going  to  school,  to  feel  that  this  year  doesn't  count 
and  possibly  to  become  dis  uptlve. 

Teach<»rs  are  als(«  excited  about  the  opportunity  to  u.se  Innovative  teaching 
teolmlques  and  an*  jOoased  with  the  way  students  are  reacting.  Teachers  have 
indlcnte<l  to  the  superintendent's  office  that  they  have  not  noticed  a  significant 
decline  in  academic  achievement  of  students.  Some  white  teachers  have  men- 
tioned problems  of  disciplining  black  students,  but  it  is  believed  hy  them  and 
by  the  superintendent's  office  that  the  problems  stem  from  lack  of  experience 
in  dealing  with  l>lrtck  students.  The  teachers  and  principals  have  recommended 
that  the  current  plan  be  maintained  for  .several  years,  at  least 

In  public  discussions  of  school  Integration  the  superintendent  has  taken  the 
]>osltlon  that  he  Is  an  agent  of  the  board.  Since  the  board  recommended  that 
the  court  reject  the  plan,  be  has  not  publicly  suppoite<l  It.  Members  of  Ids  office, 
liowever,  have  expressed  optimism  about  the  new  plan.  The  superintendent's 
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strongest  support  hns  involved  statements  that  the  present  grade  structure  is 
the  best  for  good  educ  ition  as  well  as  integration. 

Parents'  Reactions 

In  the  early  days  of  school,  white  parents  were  reli?tant  to  ,send  their  oliil- 
dren  to  schools  in  the  formerly  black  areas.  Many  bw^ught  their  children  to 
school  and  often  remained  throughout  the  day.  Many  of  these  parents  volunteered 
to  help  in  the  schools  as  teachers'  aides,  in  the  health  clinics,  in  the  library 
and  in  other  school  areas.  Despite  the  fact  that  there  h^ve  been  no  disturbances 
in  the  schools  and  the  students  have  been  interacting  freelv,  many  of  these 
white  parents  have  continued  to  give  daily  volunteer  service  in  the  foriuerlv 
black  schools.  There  are  also  a  considerable  number  of  white  parents  volunteer- 
ing in  the  schools  in  the  white  areas.  A  few  black  parents  also  act  as  volunteers 
in  the  school. 

Membership  in  the  PTA  and  in  other  sciiool  organizations  has  suffere<l  sub- 
stantially  this  year.  It  has  been  difficult  for  parents  who  have  several  students 
in  different  ;8chools  to  join  several  PTA's.  Black  parents  have  also  had  difficulties 
in  attending  meetings  in  the  white  areas.  There  have  been  a  few  attempts  hy 
principals  to  meet  with  black  parents  in  their  neighborhoods  but  Uiese  have 
drawn  little  response  from  the  black  community. 

Mr.  Hesburgh.  In  addition,  to  fdve  the  subcommittee  a  sampling 
of  what  one  finds  behind  the  headlines,  I  would  like  to  dwell  brieflv 
^u-^ll^i.  •  ^'^^  ^  citiesr-one  northern  and  one  southern— in 
which  busing  has  received  national  publicity.  Those  cities  are  Char- 
lotte and  Ponwac. 

Charlotte,  of  course,  is  the  citjr  that  produced  the  landmark  Swann 
decisionj-the  decision  which  said,  correctly,  that  busing  is  but  one 
tool,  and  a  proper  tool  for  implementing  school  desegregation. 

For  2  yeai-s  now,  Charlotte  schools  have  been  operating  under  the 
desegre^tion  plan  approved  by  Judge  McMillan.  The  plan  was  de- 
veloped by  an  education  expert  and  calls  for  school  attendance  zones 
that  slice  outward  from  the  city  like  the  wedges  of  a  pie.  In  addition 
to  busing,  extensive  use  is  made  of  school  pairings  and  groupings. 
More  than  half  the  system's  85,000  pupils  are  bused. 

As  one  might  expect  when  young  people  are  put  together  under 
unfamiliar  circumstances,  at  first  there  were  incidents  and  disturb- 
ances. Since  November,  however,  these  incidents  have  shown  a  marked 
decline.  Now  they  are  not  much  more  numerous  than  they  were  prior 
to  desegregation. 

I  believe  that  I  know  something  about  young  people  and  I  think 
what  I  have  just  said  deserves  some  elaboration.  Each  time  we  hear  of 
some  incident  in  connection  with  desegregation  that  involves  students^ 
we  ought  to  ask  ourselves :  Can  this  incident  be  attributed  to  racial  inte- 
gration  or  is  it  the  sort  of  incident  that  might  occur  among  yoimg 
people  anywhere,  anytime  under  everyday  circumstances? 

I  am  sure  the  subcommittee  will  agree  that  many  incidents  have  been 
blown  all  out  of  proportion  simply  because  the  highly  controversial 
issue  of  b  jsing  was  involved. 

In  any  event,  the  staff  found  many  Charlotte  parents  opposed  to 
busing.  But  among  teachers,  administrators,  and  students  there  were 
manj-  who  were  not  unhappy  that  Judge  McMillan  ruled  the  way 
he  did.  There  were  black  students  who  didn't  like  to  ride  the  buses, 
any  more  than  white  pupils  like  it,  but  very  few  of  these  black  stu- 
dents preferred  their  old  segregated  schools.  Some  felt  that  the  inci- 
dents were  a  temporary  thing,  resulting  from  the  uncertainty  about 
whether  Judge  McMillan's  decision  would  stand.  Some  of  the  white 
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students  who  opted  for  private  schools  originally  now  are  returning 
to  the  public  schools. 

^  "^^mv®^  "®  briefly  at  Pontiac,  about  which  we  have  read  a  great 
deal.  The  headlines  from  Pontiac  have  told  about  10  buses  destroyed 
by  bombs,  about  parent  pi-otesters  who  chained  themselves  to  the  bus 
yard  g^.tes,  about  black  children  being  escorted  through  lines  ot  jeer- 
ing pickets,  and  about  school  boycotts  by  whites. 

What  the  headlines  have  not  described  is  the  21,000  students  going 
to  integrated  schools,  learning,  and  learning  to  live  with  each  other. 

Nor  has  much  publicity  been  given,  relatively  speaking,  to  an  or- 
ganization at  one  seventh  grade  school  called  the  group.  The  group, 
consisting  of  an  equal  niunber  of  white  and  black  members,  was  formed 
to  counteract  the  adverse  publicity  desegregation  was  receiving  in 
Pontiac.  Members  travel  to  other  schools,  put  on  skits  and  contact 
the  media  in  behalf  of  biracial  education.  Between  1,000  and  1,500 
Pontiac  students  have  signed  up  for  the  group's  activitips  after  watch- 
ing its  skits. 

Nearly  10,000  Pontiac  pupils  are  bused.  There  were  disciplinary 
problems  at  the  beginning  of  the  year,  but  these  have  declined  steadily. 

Txr  officials  believe  bus  monitors  are  no  longer  necessary. 

We  often  say,  Mr.  Chairman,  that  the  Nation's  race  problems  would 
not  be  nearly  as  severe  if  they  were  left  in  the  hands  of  our  youth. 
The  Commission's  surveys  have  found  that  incidents  in  the  five  cities 
often  came  at  the  beginning  of  desegregation,  and  often  seemed  to 
be  spurred  by  the  outlandish  activities  of  parents.  The  message  was 
clear:  Dosegregation  involving  busing  can  work  given  even  half  a 
chance;  decent  behavior  on  the  part  of  our  voung  people  is  not  onlv 
possible  but  almost  certain  if  their  elders  do  not  provide  them  with 
too  many  disgraceful  examples  to  follow. 

Commission  staff  found  young  black  pupils  who  were  raising  their 
scholastic  sights  to  new  career  horizons  in  integrated  schools.  And 
they  found  young  whites  with  a  new  understanding  and  appreciation 
of  what  discnmmation  has  done  to  their  fellow  Americans  who  are 
black. 

^'^^^  ^^"'^  been  achieved  without 
the  deliberate  assignment  of  pupils  on  the  basis  of  race  in  order  to 
eliminate  segregated  schools— and  doiag  so  with  the  use  of  a  number 
o  desegregation  techniques,  including  some  that  involve  busing.  None 
of  this  could  have  been  achieved  if  the  constitutional  amendment  cur- 
rently being  considered  by  this  subcommittee  had  been  adopted. 

There  could  have  been  little  integragtion  of  Pontiac  or  Charlotte 
schools  if  no  children  had  been  bused.  This  is  the  reason  why  I  have 
to  support  busing,  because  in  our  raciallv  divided  cities  it  is  often 
the  only  means  of  bringing  children  of  various  races  together.  Let  me 
quote  to  you  what  a  southerner,  the  Governor  of  the  State  of  Florida, 
said  about  it  last  week  : 

T,^^  busing  and  other  methods,  weVe  made  real  progress 
in  dismantling  a  dual  system  of  public  schools  in  Florida.  And  I  submit  that 
unui  we  find  alternative  ways  of  providing  an  equal  opportunity  for  qualitv 
education  for  an  .  .  .  until  we  can  be  sure  that  an  end  to  busing  won't  lead 
to  a  return  of  segregated  public  schools  .  .  .  until  we  have  those  assurances, 
we  must  not  unduly  limit  ourselves,  and  certainly  not  unconstitutionally. 
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If  I  nii^ht  put  in  a  ptasoiial  note,  I  w  ould  like  to  publicly  salute  the 
Govei'nor  of  Florida  for  his  statement  in  this  matter. 

Of  coui-se,  children  have  ridden  buses  to  school  for  years.  School 
desogrepation  has  not  been  a  significant  factor  in  the  st^aay  increase  in 
the  number  of  children  transported  to  school  each  year,  from  9  million 
in  1950  to  over  19  million  today.  In  nu'al  areas^  a  bus  trip  to  and  from 
school  has  long  been  viewed  as  a  necessary  part  of  getting  an  educa- 
tion. Between  1954  and  1969  our  national  fleet  of  school  puses  grew 
from  150,000  to  238,000  for  reasons  unrelated  to  desegregation.  School 
consolidation,  and  not  school  desegregation,  was  primarily  responsible 
for  the  increase. 

It  is  sometimes  forgotten  that  for  years  black  and  white  pupils  were 
bused,  often  past  each  other,  many  niiles  each  day  to  maintani  school 
segregation.  Thrv/.ighout  the  South,  before  desegregation,  some  school 
districts  bused  all  their  pupils  to  unir^cial  schools.  Then  there  was  no 
outcry.  Black  and  brown  children  would  sometimes  trek  long  distances 
to  their  school,  unable  to  ride  the  white  school  bus  which  passed  them 

l>y. 

ThOi*  there  were  no  protests. 

I  recall  hearing  Charles  Evers  telling  nie  once  his  first  experience 
with  busing  was  walking  down  a  muddy  road  and  having  the  white 
school  bus  passing  by  and  splashing  mud  on  him,  and  the  white  school 
students  hollering,  "ifigger.  Nigger." 

I  think  we  have  nassedthat  period  in  our  histx)ry. 

The  reactions  which  we  found  in  Pontiac  and  Charlotte  :vei'e  typical, 
in  many  ways,  of  what  we  found  in  other  cities.  Opposition  to  desegre- 
gation occurred  primarily  when  plans  were  first  implemented,  and  de- 
clined sharply  after  this  time.  Opposition  from  parents,  we  found, 
was  much  more  prevalent  than  from  students. 

It  would  have  been  a  minor  miracle  had  there  not  been  some  such 
resistance.  It  is  a  well  known  sociological  phenomenon  that  people, 
particularly  adults,  generally  react  negatively  to  a  change  in  any  social 
situation  that  disrupts  a  well-established  daily  routine  or  introduces 
dements  of  an  unknown  quality  into  their  lives. 

We  have  seen  the  agonizing  legal  fight  to  desegregate  our  schools, 
and  the  relative  smoothness  with  which  desegregation  has  been 
achieved  in  many  school  systems.  Let  us  now  see  what  racial  conditions 
would  prevail  iii  our  schools  were  the  amendment  adopted. 

A  primary  thrust  of  -he  proposed  amendment  would  be  a  retuni  to 
the  neighborhood  school,  which  would  reflect  the  racial  characteristics 
of  the  neighbor!;ood.  All-black  or  all-white  neighboi  hoods  will  produce 
segregated  schools,  and  the  evidence  lo  v^.orwhelming  that  the  vast 
maioilty  of  neighborhoods  in  this  country  are  segregated. 

President  Nixon  in  his  June  1971,  statement  on  equal  housing  oppor- 
tunity stated  that: 

Despite  the  efforts  and  emphasis  of  recent  years,  widespread  patterns  of 
reridontial  separation  by  race  and  of  unequal  housing  opportunity  persist. 

To  see  how  these  racially  separate  patterns  have  been  reflected  in 
neighborhood  schools  let  us  look  at  a  Tew  recent  statistics.  In  the  fall 
of  197L  86  percent  of  the  black  students  in  Atlanta's  public  schools 
attended  schools  that  were  80  to  100  percent  black.  In  Detroit,  the 
percentage  of  l)lack  students  attending  «;chools  that  were  80  to  100 


percent  black  was  79  percent,  while  it  was  GO  percent  in  Boston,  86 
l^ercent  in  Houston,  and  71)  percent  in  Milwaukee. 

I  could  continue,  but  these  figures  are  illustrative;  they  tell  a  story 
of  racial  separation  that  is  dramatized  every  day  in  schools  through- 
out the  country. 

These  patterns  of  segregation  did  not  come  about  only  by  chance 
or  by  free  choice.  They  were  condoned,  and  actively  promoted,  by 
local.  State,  and  Federal  governments.  Unfortunately,  these  patterns 
are  not  going  to  chance  in  any  reasonable  length  of  time.  This  would 
be  the  only  way  in  which  our  schools  could  l)c  desegregated  without 
the  use  of  the  tools  and  techniques  now  being  required  oy  the  courts. 
To  support  an  amendment  that  would  outlaw  such  tools  and  tech- 
niques IS  purposefully  to  consign  this  Nation's  commitment  to  de- 
segregate our  schools  to  the  national  scrap  heap. 

Our  Government  and  our  courts  have  come  to  recognize  that  this 
malignancy,  this  racial  separation,  will  not  just  disappear  on  its  own 
effoit.  It  requires  active,  intensive  treatment. 

The  Federal  Government  has  been  a  leader  in  this  effoi-t,  through 
measures  such  as  title  VIII  of  the  Civil  Rights  Act  of  1908,  which 
requires  that  Federal  executive  agencies  take  affirmative  action  to 
promote  fair  housing,  and  Executive  Order  1124(>  which  requires 
that  Federal  contractors  take  affirmative  action  to  end  minority  under- 
representation  in  their  work  foi-ce.  These  medicines  may  be  inconven- 
ient to  take  and  slow  to  work  against  a  malady  which  has  been  nur- 
tured for  years,  but  we  are  seekmg  a  cure,  we  nv^  trying  to  undo  dis- 
crimination in  housing  and  employment  however  long  it  may  take. 

These  developments  also  demonstrate  what  I  feel  is  a  rather  sad 
ironv  in  the  deoate  over  the  proposed  amendment.  We  have  recog- 
nized Government  responsibility  for  ending  housing  and  employment 
discrimination,  and  we  are  doing  something  about  it.  Xow  we  come  to 
schools,  perhaps  the  most  crucial  area  in  which  to  achieve  desegrega- 
tion, an  area  where  Government  has  a  long  and  aclcnowledged  history 
of  creating  and  i)cri)etuating  segregation.  Instead  of  recognizing  Gov- 
ernment responsibility  and  making  a  commitment  to  desegi^e^^ation  of 
our  scliools,  we  do  the  opposite ;  we  talk  about  outlawuiir  pxipii  assign- 
ments interred  to  achieve  desegregation,  and  of  overriding  the  courts 
by  constitutional  amendment.  Instead  of  cursing  the  di  oase,  we  curse 
the  medicine,  we  cui^e  the  doctors,  we  seek  to  ignore  winit  will  happen 
if  all  remedies  are  abandoned. 

In  the  courr^e  of  the  15-year  life  of  the  Commission  on  Civil  Rights, 
I  have  had  occasion  to  view  with  shame  and  sorrow  the  kind  of  hous- 
ing to  which  hundreds  of  thousands  of  our  fellow  Americans  are  rele- 
gated. Tliey  do  not  live  in  squalor  because  they  like  it.  They  do  not 
enjoy  using  outdoor  privys  or  unheated  rooms  nor  do  they  revel  in 
sleeping  in  roach-  and  rat-infested  apartments.  They  tolerate  it  l)ecaUfte 
there,  is  nothing  better  that  their  earning  capacity  can  afford  them. 

Millions  of  Americans  of  all  races  are  merely  existing  today  in  this 
land  of  plenty,  at  points  far  below  our  govemmentaily  established 
poverty  levels.  Minority  n:roup  people:  the  chicanos,  the  blacks,  the 
JPuerto  Ricans,  the  American  Indians,  suffer  these  liabilities  in  jFar 
greater  proportion  than  their  percentage  in  the  population  would 
suggest. 
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It  is  as  near  certain  as  anything  I  know  that  in  the  absence  of  mas- 
sive housing  subsidies  and  a  mudi  more  ambitious  family  assistance 
program  than  has  been  seriously  discussed  by  the  Congress,  this  con- 
dition will  continue.  It  will  continue  unless  tlie  children  of  these  fam- 
ilies are  provided  with  the  opportunity  to  secure  the  kind  of  educa- 
tion that  will  permit  them  to  compete  on  a  basis  of  equality  with  those 
who  now  are  more  privileged  than  they. 

^  There  are  tho.se  who  call  this  amendment  an  antibusing  amendment. 
Nothing  could  be  further  from  the  tnith.  For  the  amendment  has 
effects  which  go  far  beyond  merely  outlawing  schoolbusing.  First,  it 
is  an  anti-school-desegregation  amendment.  But  even  this  is  an  under- 
statement of  the  effect  of  House  Joint  Resolution  620.  It  is  also  funda- 
mentally an  antiblack  amendment.  Its  effects  greatly  transcend  the 
walls  of  the  classroom.  We  are  really  asking  whether  we  are  going  to 
give  minority  citizens  an  opportunity  to  learn,  to  earn,  and  to  live  at 
the  same  level  as  the  rest  of  society,  or  whether  we  are  going  to  forget 
about  the  future  of  ^fenerations  of  minority  cliildren. 

Wiero  you  go  to  scliool— the  quality  of  the  education  you  receive  and 
the  attitude  which  you  acquire  toward  learning— has  a  determinative 
effect  upon  your  life.  A  slum  school  can  have,  as  our  courts  have  recog- 
nized, an  effect  upon  children  which  could  probably  never  be  undone. 
No  wonder  many  blacks  regard  this  amendment  as  another  way  of 
saying :  *  Don't  touch  me.  You  are  not  a  human  being." 

Finally,  this  amendment  is  contrary  to  the  principles  that  we  sub- 
scribe to  when  we  speak  of  being  "an  American"— it  negates  the  Judeo- 
(^hristian  ethic  that  we  claim  to  support. 

It  deprives  the  Nation's  children  of  the  only  chance  presently  avail- 
able to  give  real  meaning  and  purpose  to  the  ideals  of  a  democratic 
^lety.  Schools  are  now  and  always  have  been  socializing  institutions. 
They  are  the  only  institutions  in  our  society  which  practically  even' 
person  in  our  Nation  is  required  to  attend.  It  is  in  the  schools  that 
children  are  introduced  to  the  process  of  living  and  getting  along 
with  other  people  outside  the  protective  custody  of  their  parents  in  a 
society  of  other  human  beings. 

We  have  been  asking  ourselves  over  the  past  10  years  or  so  "Wh^ 
Why  the  riots  and  civil  disturbances  in  Watts,  Newark,  Detroit,  and 
scores  of  other  cities  ?  Why,  we  ask,  are  our  Armed  Forceps  in  Vietnam 
and  (Tcrmany  and  here  on  American  soil  wracked  with  internal  strife 
between  black  and  white  servicemen?  The  answer  to  these  queries  and 
others  of  a  similar  nature  tliat  could  be  raised  is  simple :  They  never 
learned  how  to  live  together  as  equals.  And,  now,  after  the  meager 
progress  in  the  last  few  years  to  remove  the  barrier  preventing  boys 
and  girJs  of  whatever  race  from  learning  to  live  together,  we  are  faced 
with  the  prospect  of  another  barrier  in  our  long  fight  to  create  a  society 
in  which  all  men  can  be  brothers. 

T  can,  therefore,  think  of  no  greater  trngedy  than  the  adoption  of 
this  amendment.  * 

Equal  opportunity  has  been  a  keystone  in  the  structure  of  American 
lite,  and  the  availability  of  quality  education  to  all  on  a  nondiscrim- 
inatory basis  has  been  held  by  the  courts  to  be  an  essential  aspect  of 
equa  opportunity.  By  denying  this  right,  the  proposed  amendment 
will  have  the  effect  of  relegating  millions  of  minority  schoolchildren 
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into  shamefully  inferior  educational  systems  which,  only  recently, 
our  country  had  been  abandoning  as  part  of  its  segregated  past. 
Thank  you  very  much,  ^Ir,  Chairman. 

Chairman  Celler.  That  is  a  very  comprehensive  statement  and  will 
be  very  helpful  to  the  committee. 
Are  there  any  questions  ? 

Mr.  McCuLLOCH.  I  have  no  questions,  Mr.  Chairman.  But  I  should 
like  to  sa^  that  I  have  known  Father  Hesburgh  since  he  came  to  the 
Commission  as  an  appointee  of  President  Eisenhower  15  years  ago. 
His  effective  role  in  guiding  the  Conunission  has  made  equal  opportu- 
nity in  America  possible. 

Mr.  HESBimoH.  Thank  you,  Mr.  McCuUoch.  I  appreciate  that. 

Chairman  Celler.  Are  there  any  questions? 

Mr.  Jacx)bs.  Mr.  Chairman,  I  did  not  have  a  question,  but  my  col- 
league from  Indiana,  Mr.  Brademas,  asked  me  to  extend  a  welcome  to 
Father  Hesburgh. 

Cliairinan  Celler.  Mr.  McClory. 

Mr.  McClory.  I  will  comment  that  it  is  a  very  impressive  state- 
ment. 1  think  in  some  respects,  however,  it  deals  emotionally,  especially 
when  it  refers  to  some  comment  that  Medgar  Evers  made  some  time 
ago,  which,  in  my  opinion,  indicates  precisely  the  racist  aspect  of  this 
subject. 

I  would  agree  with  that  part  of  the  statement  that  underscores 
the  necessity  and  the  wisdom  of  trying  to  develop  a  desegregated 
society.  The  statement  about  trying  to  achieve  a  Christian-Judeo  con- 
ce])t  of  a  harmonious  society  is  perhaps  what  is  involved  in  part  of  the 
desegi-egation  effort. 

In  other  words,  we  are  trying  to  achieve  idealistic  social  goals 
through  our  children  and  our  schools.  I  am  wondering  if  our  inability 
to  ])rovide  better  employment  opportunities  and  to  provide  fairer 
housing  are  not,  in  fact,  being  retarded  by  large-scale  and  long-distance 
busing  programs  in  which  we  try  to  achieve  what  we  can't  achieve 
through  other  means. 

Do  you  think  that  schoolbusing  is  going  to  accelerate  or  retard  efforts 
made  elsewhere? 

^  Mr.  Hesbitrgh.  I  have  felt,  Mr.  Congressman,  that  the  schoolbusing 
issue  has  been  completely  overblown  for  a  lot  of  obvious  political 
reasons. 

It  is  a  very  unpopular  thing  to  push  for  schoolbusing.  It  is  very 
nn])opular  to  stand  up  and  say  a  word  about  busing  despite  the  fact 
that  40  percent  of  the  schoolchildren  in  America  go  to  school  on  a  bus 
every  day. 

The  fact  that  busing  has  been  used  for  very  nasty  reasons  in  the  past, 
is  not  a  reason  it  cannot  be  used  for  equally  beneificia]  reasons  now. 
What  happens  at  the  end  of  the  busline  ? 

For  many  young  pupils,  the  only  way  they  are  going  to  get  access 
to  a  decent  education  is  by  taking  a  ride  on  the  bus  to  get  to  a  good 
school.  Then  I  think  the  education  they  get  at  the  end  of  the  busline 
far  transcends  that  ride. 

Mr.  MrCrx)RY.  I  have  noticed  in  the  newspaper  that  one  of  my  black 
colleagues  from  Illinois,  in  beinff  asked  to  comment  on  the  busing  issue, 
responded  he  thought  there  should  be  limitations  of  distance  and 
limitations  of  time. 
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Mr.  Hesburgh.  I  agree  w  itli  tliat.  Xobody  would  disagree  witli  tliat. 
The  Supreme  Court  say  it  agi-ees  with  that.  Anything  that  would  be 
too  time  consuming  and  in  a  sense  hurting  the  educational  benefit  of 
the  rider,  would  be  self-defeating 

The  problem  we  have  in  the  issue  is  that  busing  has  become  a  code 
word,  and  it  is  very  easy  from  the  President  on  down  to  say,  ^1  am 
agaMist  busing."  It  becomes  popular. 

Tlie  fact  is,  if  you  are  against  busing,  you  are  against  40  percent  of 
the  children  getting  to  school  every  day.  That  is  oversimplifying  the 
case  entirely. 

I  would  still  say  the  Snpi-eiiie  Comt  puts  down  good  guidelines.  It 
says  the  busline  should  not  be  too  long  or  haimful  physically  to  the 
child  and  should  not  get  in  the  way  of  the  education. 

I  am  still  sayingi  which  is  so  hard  for  us  the  understand,  there  are 
children  in  this  country  who  go  to  absolutely  horrible  schools. 

They  happen  to  Ixi  the  schools  in  the  neighborlicod.  The  neighbor- 
hoods are  as  bad  as  the  schools. 

Tho.se  youngsteiy  for  the  rest  of  their  lives  are  lacing  frustrui'ion, 
failure,  welfare,  and  everj-thing  else  because  they  don't  get  a  decent 
education  and  they  can't  get  it  in  that  school. 

If  anybody  has  a  Ix'tter  idea  of  how  to  get  it,  they  say,  **Impro\  e  the 
school.''  We  have  had  a  century  and  a  half  to  do  that.  And  we  have  not 
done  a  rav;^  good  job.  Poor  neighborhoods  have  always  had  poor 
schools. 

Mr.  AlrCmuY.  Tliere  is  a  continuing  movement  of  people  from  the 
inner  city  to  the  suburbs,  and  if  we  develop  long-distance  busing  pi  o- 
grams,  what  is  going  to  pre\'ent  this  continued  emigration  from  going 
way  out  into  tlie  countryside  ?  And  then  w^hat  do  we  do  about  bushig? 
Do  we  continue  to  expand  these  pie-shaped  areas  farther  out  into  the 
countn^side  ? 

Mr.  IIesburgh.  The  simple  fact  is  that  the  concentration  of  minority 
groups  in  tlip  inner  city  has  increased,  and  the  emigration  is  mainlv 
'jnugratioii  of  whites,  and  jobs  have  emigi-ated  with  them. 

Tins  is  one  of  the  problems  that  has  upset  this  Commission.  We  have 
had  several  hearings  about  it  in  St.  Louis  and  Boston  and  Washington. 
It  seems  this  country  is  di\ading  more  and  more  in  a  dual  nation. 

You  speak  about  segregation.  We  are  talking  about  a  segregating 
society  where  the  poor  minority  all  live  in  the  central  city  with  poor 
facilities  of  every  kind,  and  everybody  escapes  that  by  goiiig  out  to  the 
suburbs  where  they  have  good  schools  and  pay  less  taxes  than  tliev  do 
iii  the  city. 

Mr.  ^rcCLOur.  Let  me  emphasize  one  policy  of  this  administration — 
their  policy  of  locating  Federal  faci'iilies  in  areas  where  equal  job  op- 
poitunities  and  er[ual  housing  opportunities  are  available.  To  the  ex- 
tent we  improve  job  opportiinities  and  housing  opportunities,  we  also 
impro\  e  educational  opportunities. 

It  would  be  unfort  ^nate  if,  given  this  relationship,  we  would  cut  off 
any  opportunities  h\  requiring  tht  busing  of  children  back  into  the 
area  where  they  came  from. 

Mr.  IlKsnuuoTi.  No,  what  I  am  saying  is,  I  don't  want  to  se(  nnv 
child  bused  to  a  bad  school  but  I  want  to  see  any  child  that  has  a 
chance  to  be  bused  to  a  good  school  get  that  chance. 
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The  nub  of  this  question  is  for  minority  kids  who  now  don't  have  the 
the  opportunity  to  go  to  good  schools  that  they  may  get  the  opportu- 
nity of  going  to  a  good  school. 

Mr.  McCu)RY.  1  think  our  problem  arises  not  because  of  any  desire 
of  the  outlying  area  to  deny  an  opportunity  to  the  black  child  from 
the  inner-city  to  attend  its  schools  but  because  of  the  requirement  tliat 
tlie  parent  in  tlie  outlying  area  bus  his  children  into  a  ghetto  school 
or  inner-city  school  which  is  a  '>ad  school. 

Mr.  HKsj5un(;ii.  Tliat  is  right,  and  it  has  ])cen  bad  for  a  long  time, 
and  no  one  worried  about  it  as  long  as  it  was  just  for  blacks. 

I  would  say.  make  it  a  good  school,  of  course. 

Of  course,  let  s  make  it  a  good  school,  but  it  has  been  a  bad  school 
for  blacks  for  yeai*s. 

The  moment  a  white  youngster  has  to  go«  than  it  is  called  a  bad 
i^rhool. 

Mr.  McClory.  Do  you  think  legislation  might  help  alleviate  some 
of  rhe  more  critical  problems? 

Mr.  IlKsnriEoii.  1  don*t  think  we  are  going  to  solve  this  problem  nl- 
limatelv  until  we  get  open  housing  and  until  Ave  ha^  e  neighborhoods 
that  reflect  the  general  population  of  the  country. 

Mr.  AIcCloky.  I  would  agree  with  that. 

Mr.  Hi:sijt:kgh.  As  long  as  you  have  segregated  iiousing,  you  are 
going  to  ha  ve  segregated  schools  and  bad  s<»hools. 

The  simnle  fact  is.  and  this  is  the  reason  for  the  California  school 
financing  decision  

Mr.  McCroKV.  Tii  other  words,  if  we  changed  the  housing  patterns, 
then  the  busing  problem  would  vanish  ? 

Mr.  IlKbiujuGir.  That  is  right,  but  I  don't  think  the  housing  problem 
is  going  to  be  solved  that  quickly.  It  involves  a  good  deal  of  money 
and  all  kinds  of  programs. 

Mr.  MrCuiijY.  Is  busing  children  goinir  to  help  the  housing  prob- 
lem ? 

Miv  IlrsuriM^iT.  T  don*t  think  it  really  has  reference  to  the  housiiii! 
pi'ol)]em.  It  is  .soinetliiiiir  done  becau.se'of  the  housing  situation. 

What  1  am  saying  is  that  in  this  situation  at  this  partiv'ular  juncture, 
child  A,  B.  C,  or  I),  who  hapjKMis  to  be  black,  who  is  not  going  to 
get  a  good  education  where  he  is.  is  only  going  to  get  a  good  education 
if  he  can  go  where  that  ha]>i>ens. 

Jjot  me  illustrate  a  case  from  Boston.  We  had  had  a  hearing  there, 
and  w'd  ♦^alked  to  a  mother  in  Roxbury  which  is  tlie  black  .section  of 
Boston.  It  was  a  nither  small  black  j  opulation.  about  8  ]>ercent  in 
the  city,  This  mother  .said  that  her  child  was  going  to  a  school  in  their 
hhxrV  >;eiglil)orhood  and  the  child  was  getting  "A"  grades  and  never 
Ijarlaiiy  homework.  It  was  an  all-black  fchool. 

A  friend  of  hers  who  lived  out  in  Xewton  said,  "If  you  want  to. 
you  can  bring  your  daughter  out  to  our  school  because  we  have  room 
for  extra  kids.'' 

They  got  1  f(»w  of  the  people  in  the  black  area  together  and  the 
pnivnts  took  turns  driving  them  out  to  the  .school  in  Xewton. 

The  first  tiing  she  found  was  that  the  child  had  a  lot  of  homework 
and  was  expected  to  perform,  which  the  child  was  never  expected  to 
Oj  in  the  black  school.  The  child  slipped  down  to  a  <*C"  student  im- 
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mediately,  and  over  the  ensuing  year  came  back  up  to  an  "A"  status 
again,  but  that  was  a  legitimate  "A." 

Now,  I  asked  this  mother,  "It  must  be  terribly  inconvenient  to  get 
up  at  6  o'clock  and  get  your  child  out  to  the  school  in  Newton  ?" 

She  said,  "It  was  worth  it  because  my  child  now  has  hope  for  the 
future.  This  school  my  child  was  going  to,  even  though  she  was  a  bright 
child,  has  put  one  student  in  Boston  Latin  in  the  whole  history  of  the 
school.  It  has  only  qualified  one  student  to  go  to  a  good  high  school. 
The  child  has  no  problem  at  all  getting  in  Boston  Latin  coming  from 
the  Newton  schom,  but  never  would  have  gotten  in  if  she  had  .^stayed 
where  she  was. 

I  think  if  we  put  more  emphasis  on  quality  of  education,  and  busing 
is  one  means  of  getting  a  child  to  a  good  school  and  get  a  good  educa- 
tion, then  I  think  we  see  the  Importance  of  busing. 

Just  to  say  busing  is  bad  is  a  very  bad  approach  to  the  problem. 

Mr.  McCix)RT.  I  won't  continue  the  questioning,  ThanK  you  very 
much. 

Mr.  Hesburoh.  Thank  you,  Mr.  McClory. 

Chairman  Celler.  Fatner  Hesburgh,  would  you  agree  with  what 
Chief  Justice  Burger  said  in  theSwann  case : 

All  things  being  equal,  with  no  history  of  discrimination,  it  n  ght  be  weU  and 
desirable  to  assign  pupils  to  schools  nearest  their  homes,  but  ?  a  things  are  not 
equal,  and  in  a  system  that  has  been  deliberately  constructed  and  maintained 
to  enforce  segregation,  the  remedy  for  such  segregation  may  be  administratively 
awkward,  inconvenient,  and  even  bizarre  in  some  situations  and  may  impose 
burdens  on  some ;  but  all  awkwardness  and  inconvenience  cannot  be  avoided  in 
the  interim  period  when  remedial  adjustments  are  being  made  to  eliminate  the 
dual  srhool  systems. 

Would  you  agree  with  that? 

Mr.  Hesburgh.  I  agree  with  that,  and  I  think  this  illustrates  a  larger 
problem. 

We  have  inherited  a  very  bad  situation  because  we  inherited,  first  of 
all,  the  situation  of  slavery  and  now  we  have  been  undoing  effects  of 
that  over  our  generation. 

We  have  done  more  probably  in  the  last  10  years  to  try  to  undo  the 
bad  effects  of  this  situation  than  had  been  done  in  hundreds  of  years 
previously. 

I  don't  think  we  can  do  it  without  pain,  and  strain,  and  misunder- 
standing, and  all  kinds  of  means  which  at  times  may  not  be  successful 
and  may  not  even  be  good,  but  the  fact  is  that  we  are  making  an  effort 
to  move  forward  in  this,  and  we  are  making  an  effort  not  just  in 
schooling,  but  in  housing  and  employment  and  public  accommodations 
and  administration  of  justice. 

And  it  seems  to  me  that  what  this  country  needs  is  forward  motion 
toward  our  ideals,  and  m;y  big  objection  to  the  amendment  is  that  I 
think  it  is  a  backward  motion. 

Chairman  Celler.  If  there  are  no  other  questions,  I  want  to  state 
we  are  very  grateful  to  you  and  your  associates  and  the  names  of  your 
associates  will  be  recorded  in  the  record. 

Mr.  Hungatc. 

Mr.  HuNGA-rE.  If  the  Chair  please,  Father  Hesburgh  would  you 
think  that  a  one-race  school,  whether  de  jure  or  de  facto,  would  auto- 
matically constitute  denial  of  equal  protection  of  the  law  ? 
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Afr.  Hesburgu.  I  would  think  in  the  concrete  historical  circum- 
stances of  this  countrj',  yes. 

Mr.  HuxGATE.  What  abou<.  a  situation  whei-e  there  is  a  political  sub- 
Uivision  m  a  county  unit  of  1,400  square  miles  with  all  one  race.  Would 
tJie  children  there  be  denied  equal  protection  of  the  law  unless  there 
were  pupils  from  another  race  ? 

T  }^^\}^l^^Y^^^^'  concern  is  for  minority  children.  In  other  words, 
1  don  t  think  all  of  the  white  kids  in  Scarsdale  are  being  denied  equal 
protection  of  the  law  because  they  go  to  a  white  school,  but  I  think  that 
the  black  kids  in  Detroit  and  South  Chicago  and  Hariem  and  Wash- 
ington and  many  places  are  really  not  going  to  good  schools,  and  to 
the  extent  that  they  don't  have  access  to  good  schools,  I  think  it  is  an 
aflront  to  the  requirement  of  equal  protection  of  the  law. 

Mr.  HuNGATE.  Isn't  it  stated  in  some  of  the  opinions  which  struck 
down  separate  but  equal"  that  going  to  school  together  is  part  of  the 
process  and  in  that  sense  wouldn't  the  white  children  be  deprived  of  the 
necessary  experience? 

Mr.  Hesburgh.  You  could  argue  this,  I  think,  and  this  is  in  fact  the 
ettect  of  the  Coleman  study  and  the  effect  of  our  study  on  racial  isola- 
tion m  the  schools.  I  think  in  our  country  certainly  it  would  be  more 
advantageous  to  learn  how  to  live  with  more  kinds  of  people  who 
make  up  the  country.  ^ 

I  think  if  it  were  Sweden,  for  example,  or  Norway,  or  some  country 
that  IS  fairly  monolithic  in  its  racial  makeup,  one  would  understand 
that  this  problem  does  not  exist. 

But  let's  face  it.  We  are  a  curious  experiment  in  modem  life.  We 
say  many  races  are  trying  to  make  one  country. 

Mr.  HuKGATE.  An  incomplete  experiment. 

Mr.  Hesburgh.  That  is  n^ht,  an  incomplete  experiment,  but  a  novel 
one.  1  think  the  youngsters  in  many  ways  are  much  more  able  to  cope 
with  this  than  their  elders. 

You  are  not  bom  with  prejudice.  You  have  to  develop  it 

Youngsters  don't  have  it.  Youngsters  learning,  I  think,  at  an  early 
age  to  understand  each  other  and  to  appreciate  each  other's  values, 
eliminates  a  lot  of  the  prejudice  that  follows  later  on  in  life. 

Mr.  HuNGATE.  One  last  question,  please. 

I  believe  that  the  decisions  of  the  fifth  circuit  in  the  Jeffei-son 
County  Board  of  Education  cases  say  this : 

During  the  Senate  debate  on  the  1964  Civil  Rights  Act  Senator  Bvrd  (W  Va  > 
asked  Senator  Humphrey  if  he  would  give  an  assuranoe  ''that  under  Title  VI 
scliool  children  may  not  be  bused  from  one  eid  of  the  community  to  another 
at  taxpayers  expense  to  relieve  so-called  racial  imbalance  in  the  schools  "  "  * 

Senator  Humphrey  replied:  "I  do  .  .  ,  .  That  language  is  to  be  found  in 
Title  IV.  The  provision  [5407(a)  ((2)3  merely  quotes  the lubstanceVrrecent 
court  decision  which  I  have  with  me,  and  which  I  desire  to  include  in  the  Rec- 
ord today,  the  so-called  Oarp  case.** 

The  Fifth  Circuit's  opinion  reads: 

The  thrust  of  the  Oarp  case  was  that  if  school  districts  were  drawn  without 
but  rather  on  the  basis  of  such  factors  as  density  of  population, 
travel  distances,  safety  of  the  children  ♦  ♦  ♦  those  districts  are  ralld  even  if 
there  is  a  racial  imbalance  caused  by  discriminatory  practices  In  housing. 

Senator  Humphrey  then  went  on  to  say  that  title  IV  of  the  Civil 
Kights  Act  01  1064  did  not  attempt  to  integrate  the  schools  but  did 
attempt  to  eliminate  segregation.  Senator  Humphrey  said  that  if 
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s-chool  districts  are  not  gerryniaiidered  and  in  effect  deliberately  segre- 
pited  then  '*tlie  fact  that  there  is  racial  imbalance  per  se  is  not  some- 
thing wliich  is  unconstitutional.'' 

In  the  en  banc  decision  of  the  Fifth  Circuit  subsequently  the  court 
cited  a  statement  made  by  Congressman  Celler: 

There  is  no  authorization  for  either  the  Attorney  General  or  the  Commissioner 
of  Education  to  work  toward  achieving  racial  balance  in  given  schools. 

Xow,  I  wonder  how  would  we  explain,  or  do  you  think  we  can  ex- 
plain the  court  s  decision  to  legislators  who  were  propounding  those 
inquiries  and  receiving  those  I'eplies? 

Mr.  IlKsm  ro;!!.  I  would  like  to  ask  our  counsel  to  say  a  woi-d  on 
that  because  he  is  a  lawyer; 

Mr.  PowKi.i..  I  tliink  the  term  "racial  balance"  is  subject  to  a  lot 
of  interpretation.  The  courts  looking  at  the  Federal  statutes  which 
prohibit  racial  balance  have  taken  the  position  that  where  dc  jure 
se<rregation  exists,  there  can  be  approximation  of  races  in  schools. 

The  question  that  is  open  is,  in  that  instance  where  there  is  segre- 
gation wliich  is  not  sho\vn  to  be  de  jure,  which  is  not  shown  to  be 
caused  by  the  State,  whether  there  nmst  be  i-acial  balance.  Clearly 
where  tliere  is  de  jure  segregation,  there  can  be  approximation  of 
races.  You  have  to  have  race  consciousness  to  desegregate. 

Mr.  KrxGATE.  What  about  the  de  facto  situation?  Do  you  think 
that  is  still  an  open  question  ? 

Mr.  Powell.  If  you  read  Sioann^  they  left  two  questions  open  there. 
They  left  the  question  of  de  facto  segregation  open.  They  left  the 
(juestion  of  whether  there  are  other  foms  of  de  jure  segregation  ex- 
tending to  actions  beyond  school  districts.  Those  two  questions  are 
left  open. 

De  facto  segregation,  the  question  of  whether  there  is  to  be  relief, 
other  than  in  court  of  appeals  cases,  is  left  open. 

The  Supreme  Court  of  the  United  States  has  not  ruled  on  whether 
tliei-e  is  to  be  relief  granted  in  de  facto  segregation.  The  Supreme 
Court  has  ignored  de  facto  segregation  to  this  day. 

Mr.  HuxGATE.  Suppose  you  have  a  State  like  Missouri  which  had 
de  jure  segi'egation  in  11)54^ 

Mr.  Powell.  Continuing  effects  of  de  jure  segregation  under  the 
law  can  be  the  basis  for  relief.  A  pronouncement,  the  mere  pronounce- 
ment that  there  will  no  longer  be  segregation  is  not  sufficient. 

Mr.  HuxGAi^.  Would  it  be  fair  to  say  they  are  holding  that  if  you 
had  de  facto  segregation,  it  had  arisen  out  of  de  jure  segregation 
there? 

Mr.  PowFxr..  There  is  no  such  thing  as  de  facto  segregation  which 
originated  from  de  jure  segregation.  There  comes  a  point  beyond 
which  there  is  no  longer  de  jure  desegregation.  The  courts  have  not 
decided  what  point  that  is.  The  courts  toiJay  have  said  no  more  than 
dual  systems  must  be  eliminated. 

Mr.  ITuNGATE.  I  was  under  the  impression  that  de  jure  system 
would  be  established  and  maintaim  I  under  approval  of  the  law.  Sup- 
pose the  law  is  repealed  and  also  overruled  by  the  Court.  Do  you  still 
have  de  jui*e  segregation? 

Mr.  Powell.  You  do  so  long  as  you  have  continuing  effects  of  that 
do  jure  segregation.  The  mere  pronouncement  doesn't  desegiegate. 
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Mr.  HuxGATE.  But  I  think  you  are  having  segregation  without  de 
jure  segregation.  Originally  you  would  have  violated  the  law  to  have 
integrated.  But  now  we  do  not  have  segregation  mandated  in  a  statute. 
Don't  you  see  the  difference  there? 

Mr.  Powell.  Would  you  put  that  question  again,  please? 

Mr.  HuNGATB.  Where  the  law  required  segregation,  you  would  have 
violated  the  law  to  have  integrated.  When  that  law  is  repealed,  it 
seems  to  me  we  have  some  changes. 

Mr.  Powell.  Looking  at  the  facts,  sir,  the  mere  changes  of  words 
in  the  statute  dpesn't  change  the  segregation.  The  law  looks  at  the 
substance  here.  Continuing  effects  or  de  jure  segregation  are  illegal 
under  opinions  of  the  Court. 

ilr.  Hung  ATE.  You  would  not  consider  it  de  facto? 

Mr.  Powell.  I  certainly  would  not. 

Chairman  Cei^lek.  The  Chair  will  now  adjourn  until  2  o'clock,  when 
we  will  resume  the  testimony  of  Congressman  Lent. 

We  want  to  thank  you  again,  Father  Hesburgh. 

(Whereupon,  the  subcommittee  recessed  at  12:25  p.m.,  to  recon- 
vene at  2  p.m.,  the  same  day.) 

Afternoon  Session 

Chairman  CELTiER.  The  committee  will  come  to  order. 
We  %yill  resume  testimony  of  our  colleague  f  rom  New  York,  Mr.  Lent. 
Mr.  Mikva,  I  think  you  wanted  to  ask  some  questions. 

FURTHER  STATEMENT  OF  HON.  NORMAN  F.  LENT,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  NEW  YORK 

Mr.  MiKVA.  Mr.  Lent,  do  you  think  this  is  a  charade? 
Mr.  Lent.  I  should  certainly  hope  not,  Mr.  Mikva. 
Mr.  Mtkva.  Do  you  think  that  Congressman  Celler  or  Congress- 
man McCulloch  are  farcists? 
Mr.  Lent.  No. 

Mr.  Mikva.  You  were  quoted  in  Detroit  saying  hearings  on  the  bill 
would  be  a  farce  and  a  charade.  Is  that  political  propaganda,  or  were 
you  misquoted  ? 

Mr.  Lent.  I  believe  I  said  those  statments  over  the  telephone  to 
a  /rroun  that  was  having  a  neighborhood  scliool  rally  in  support  of 
this  bill,  and  the  question  was  put  to  me,  Mr.  Mikva,  whether,  in 
view  of  the  fact  that  these  hearings  were  being  scheduled,  they  could 
let  do\\Ti  their  efforts  in  Pontiac  to  obtain  support  from  the  Members 
of  the  Congress  to  this  bill.  At  that  time  I  said,  "Don^t  let  the  hear- 
ings fool  you.  As  far  as  you  are  concerned,  they  are  a  farce  and  a 
charade.  Maintain  your  efforts  to  get  support  of  your  Michigan 
Congrcspmen  for  House  Joint  Resolution  620." 

Mr.  Mikva.  Then  you  do  think  this  committee  consists  of  people 
who  play  charades  and  engage  in  farcist  activities? 

Mr.  Lfnt.  Certainly  not. 

Mr.  Mikva.  I  don^t  understand^  it  either  is  a  farce  or  it  isn't.  If 
that  was  just  a  political  speech  you  were  making  in  hustings,  that  is 
one  thing,-  but  these  people  take  themselves  very  seriously.  I  am  a 
junior  member  of  the  subcommittee  and  T  have  been  very  impressed 
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in  the  4  years  I  have  been  on  this  committee  that  these  are  serious 
constitutional  lawyei-s  who  take  their  responsibilities  very  seriously, 
and  who  have  learned  how  to  disagree  without  bein^  disagreeable.  Tlie 
last  thing  I  would  accuse  them  of  engaging  in  wlion  ^hev  are  in  a 
hearing  so  weighty  a  matter  as  amending  the  Constitution,  is  of  being 
involved  in  a  farce  or  charade. 

If  those  weren't  your  words  I  will  stop  right  now,  if  they  were, 
I  hope  you  would  retract  them.  I  think  it  casts  a  cloud  over  your 
testimony  and  the  conduct  of  this  committee. 

Chairman  CELLEU.Will  the  gentleman  yif.ld  ? 

Mr.  MiKVA.  I  will  be  glad  to  yield 

Chairman  Celler,  Mr.  Lent,  I  always  have  the  highest  regard  for 
all  Members  of  Congress  because  I  always  respect  the  esprit  ae  corps 
that  should  exist  between  all  Membci-s  of  Congress. 

Do  I  understand  that  you  repeated  that  very  language  outside  be- 
fore the  television  cameras  this  morning  when  they  asked  you  for 
comment?  Did  you  make  that  same  statement? 

Mr.  Lent.  I  don't  believe  I  did,  Mr.  Chainnan.  I  was  asked  about 
that  report  which,  as  I  said,  I  was  in  Rofkville  Centre,  I^ng  Island, 
when  I  made  a  statement  to  a  woman  who  asked  me  a  question  over 
the  telephone.  The  telephone  conveisation  was  being  amplified  and 
apparently  recorded  in  a  city  in  Michigan,  in  Pontiac.  And  the  thrust 
of  her  question  was  whetlier — and  I  hope  you  would  understand 
the  context  in  which  it  was  given — these  folks  in  Pontiac  were  having 
a  rally,  it  was  a  hoopla  like  a  political  convention  and  they  were 
looking  for  encouragement  from  me  for  the  eifort  that  they  were 
making.  So  that,  really,  with  all  deference  to  the  members  of  the 
committee,  I  think  we  sliould  not  let  this  thing  be  blown  out  of  pro- 
portion. You  have  to  undei*stand  the  context  that  it  was  made  in. 

Now,  if  you  want  to  ask  me  whether  I  thuik  that  there  is  a  China- 
man's chance  of  this  committee  reporting  this  bill  out,  I  have  to  say  to 
you  as  a  fellow  legislator  that  in  my  opinion,  and  I  have  heard  this 
from  other  Members  of  Congress,  there  is  very  little  chance  of  it  being 
reported  out  of  committer.  Therefore,  I  don't  think  that  those  in  ou)* 
country  who  are  opposed  to  the  forced  busing,  who  sui>port  the  neigh- 
borhood school  concept,  should  be  led,  through  the  medium  of  these 
hearings,  into  a  false  belief  that  Government  is  going  to  act  affirmative- 
ly on  their  requests. 

My  language,  which  perhaps  was  overly  colorful,  was  designed  to 
keep  them  

Chairman  Celler.  Mr.  Lent,  we  have  not  only  before  us  your  pro- 
posed amendment  to  the  Constitution,  but  also  other  resolutions  in- 
volving constitutional  amendments,  as  well  a  great  many  other  bills 
relating  to  busing.  It  is  not  only  your  bill  that  we  are  considering 
Ixjf  ore  this  committee.  Xow  I  will  ask  you  a  question : 

Did  you  get  afair  hearing  this  moming? 

Mr.  Lent.  Ye^.  as  far  as  I  am  concerned. 

Chairmaji  Cell  or.  Did  you  express  yourself  to  the  world  and  to 
those  to  whom  you  made  those  statements  over  the  television,  and 
otiierwise,  to  the  effect  that  you  got  a  fair  hearing  from  this  Judiciary 
Committee? 

Mr.  Lent.  I  would  so  state.  I  \vould  say  while  I  got  a  fair  hearing 
there  were  m'any  people  who  are  seeking  a  chance  to  testify  before 
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tliis  committee  wlio  liave  not  been  ^]^iven  tliat  oppoitunity.  For  cx- 
ample.  as  lonjr  as  you  want  to  go  into  that  

Chairman  Cixlkr.  Xow  just  a  minute.  Wlio  has  asked  for  a  hearins: 
before  this  committee  and  has  been  denied  ? 

Mr,^  Lext.  Tliere  were  people  right  in  tliis  room,  Mr.  Cliainnan. 
There  are  two  representatives  of  tlie  Charlotte-Mecklenburg  school 
system  who  spoke  to  me  a  little  while  ago  qnd  said  they  can't  get  on. 
I?ov  Inniy.  the  national  executive  director  of  CORE,  came  to  tlie 
hearing, 

Mr.  Brooks.  T  want  to  advise  the  Congi-essman  that  this  commit- 
tee worked  all  day  Monday  and  Tuesday  and  heard  about  20  Membei-s 
of  Congress,  of  which  I  guess  25  were  in  favor  of  either  the  legislation 
or  the  amendment.  We  heard  you  today  at  great  length.  We  are  going 
to  meet  tomoriw.  We  are  hearing  a  long  list  of  ])eople  who  have  writ- 
ten and  asked  to  testify.  The  people  from  Texas  that  I  know  that  wrote 
and  asked  to  testifv.  we  shall  hear  at  a  subsequent  date.  We  donY  just 
liear  them  when  they  arriA-e  and  say,  "We  ought  to  be  heard." 

One  otlier  thing  alwut  charades  and  farces.  You  know  there  are  some 
members  of  this  committee  that  were  voting  for  antibusing  amend- 
ments on  educ^ation  bills  long  before  you  were  in  Congress,  and  so  when 
you  st4irt  charging  the  committee,  you  better  look  at  all  of  the  members 
and  find  out  who  you  are  charging. 

Mr.  Mtkva.  Mr.  Chairman,  if  I  still  have  the  floor.  I  think  there  is 
some  trouble  about  your  suggestion  that  no  one  favoring  the  amend- 
ment is  going  to  be  heard.  It  isn't  a  question  of  whether,  it  is  a  question 
of  when.  T  wanted  to  ask  you  these  questions  this  morning  but  there 
were  a  lot  of  other  people  who  had  questions  and  I  waited  my  time  and 
you  waited  your  time  to  be  heard  today.  There  were  senior  members 
that  Were  heard  yesterday  and  the  day  before,  but  I  donY  know  any- 
lx)dy  who  wants  to  be  heard  who  has'be^n  told  flat  out  they  can't  be 
heard. 

But  T  think,  Mr.  Lent,  as  a  member  of  tins  bodv  you  owe  it  to  some 
of  your  supporters  to  explain  to  them  that  with  43.5  Members  represent- 
ing 210  million  people,  sometimes  tho  clock  has  to  be  adjusted  for  every- 
body s  sake.  Is  that  an  unreasonable  position  for  the  committee  to 
take? 

Mr.  Lkxt.  Xo;  it  certainly  isn^.  I  am  gratified  that  the  committee 
IS  gonig  to  give  these  folks,  some  of  whom  are  in  the  room,  an  oppor- 
tunity to  be  heard.  Mr.  Smothers  over  here,  this  man  indicated  to  me 
he  wanted  an  opportunity  to  be  heard.  I  ani  not  tn  ing  to  change  the 
system  of  the  hearing  but  I  would  hope,  Mr.  Chairman  and  Mr.  Mikva, 
that  yon  would  take  the  statement  that  I  made  in  the  context  in  which 
it  was  given.  It  was  made  at  a  political  rally  to  arouse  enthusiasm. 

Mr,  Mikva.  It  was  nolitical  rhetoric.  Now,  you  said  that  the  thing 
was  going  to  be  shot  down  by  a  group  of  ultraliberal  professors  and 
sociologists  who  would  shoot  it  down.  Father  Hesburgh  is  one  of  those 
ultraliherals.  I  suppose.  He  testified  against  the  amendment. 

Mr,  Lkxt.  I  don't  see  anything  wrong  with  the  statement  that  the 
amendment  is  going  to  be  "shot  down"  or  "attacked,"  and  it  has  been 
by  a  number  of  liberal  law  professors  from  Harvard  and  Yale  and 
Cornell. 

Mr.  Mtkva.  Some  of  them  aren't  so  liberal.  T  could  label  you  as 
ultrademtegrationist.  That  doesn't  mean  anything.  My  concern  if 
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that  I  think  you  were  trying  to  demean  the  process  of  this  committee. 
If  you  weren't,  I  am  glad  to  know  that.  I  hope  you  will  clear  that 
up  on  the  record  because  I  think  a  constitutional  amendment  deserves 
to  be  fully  considered  by  the  Congress  and  the  people.  It  is  very 
important  that  the  committee  process  apply  fully  and  fairly.  If  you 
really  think  in  advance  that  you  aren't  going  to  get  a  full  hearing, 
then  what  you  have  said  is  that  the  oommittee  pro  -ess  does  not  work. 
That  is  a  substantial  charge. 

Mr.  Jacobs.  Mr.  Chairman,  I  would  like  to  make  this  observation: 
The  big  problem  with  a  large  number  of  witnesses  who  Avish  to  be 
scheduled  on  a  national  issue  is  that  they  all  come  to  focus  on  this 
tiny  dot  on  the  map  and  it  is  like  threading  a  needle  with  a  rope.  It 
does  represent  a  very  difficult  problem  for  scheduling,  and  1  am  very 
well  aware  of  that.  I  would  like  to  say  for  the  record,  however,  two 
members  of  the  Charlotte  School  Board  in  North  Carolina  who  are 
present  today  not  only  were  mentioned  by  Father  Hesburgh's  testimony 
this  morning,  but,  if  I  underetand  the  testimony  correctly,  their  views 
Avere  represented  or  purported  to  be  represented  by  his  testimony  also. 

It  does  seem  to  me  that  under  the  traditions  of  the  House,  when 
another  Member  is  mentioned,  that  perhaps  sometime  today  they  might 
be  permitted  a  few  moments  to  speak  for  themselves  and  then  per- 
haps come  back  in  their  fair  place  in  line.  I  commend  that  to  the 
members  of  the  committee  as  possibly  not  by  the  book  but  a  common- 
sense  and  reasonable  approach. 

Mr.  MiKVA.  If  I  still  have  the  floor,  I  tliink  we  are  going  to  liave  to 
recess  shortly  for  the  vote.  I  would  like  to  ask  a  couple  of  substantive 
questions. 

I  will  describe  the  situation  in  my  town  of  Evanston,  where  an 
elected  school  board,  reacting  to  a  de  facto  situation  (there  has  never 
been  any  suggestion  there  was  any  de  jure  segregation)  decided  to 
turn  Avhat  had  theretofore  been  an  all  black  schom  into  a  laboratory 
school  to  which  pupils  would  come  based  on  need  and  desire.  The 
board  also  reassigned  the  rest  of  the  school  district  so  that  every  one 
of  the  schools  which  had  theretofore  been  all  white  now  are  inte- 
grated, and  pupils  are  bused.  Many  of  the  kids  now  riding  school  buses 
weren't  before. 

One  of  the  reasons,  and  probably  the  main  reason  was  that  the 
Evanston  school  board,  an  elected  board,  decided  they  wanted  inte- 
grated schools.  Those  board  members  stood  for  reelection  and  some 
of  them  Avere  defeatei^,  others  were  reelected.  The  people  of  Evanston 
ovci-all  support  their  elected  representatiA'^es  on  the  school  board  and 
this  is  the  Avay  they  want  to  run  the  school  system. 

As  I  read  your  proposed  constitutional  amendment,  if  it  were  to 
be  adopted.  Evanston  would  be  forced  to  resegregate  the  schools. 
Would  you  tell  me  why  I  am  wrong? 

Mr.  Lknt.  I  would  say  any  youngster  who  felt  himself  aggrieA^ed  by 
the  busing  scheme  in  Evanston  would  have  a  valid  complaint  under 
this  proposal  if  he  could  demonstrate  that  he  was  in  fact  being  assigned 
on  a  racial  basis. 

Mr.  MiKVA.  That  is  correct.  So  Evanston  would  have  to  undo  its 
desegregation  plan  and     back  to  segregation. 

jVlr.  Lknt.  I  don't  thmk  Evanston  as  a  whole  would  have  to  undo 
it  but  any  youngsters  who  didn't  want  to  go  to  tl^s  school,  Avho  wanted 
to  insist  on  his  right,  would  have  that  ability. 
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Mr.,  IVIiKVA.  Then  I  don't  understand  that.  You  say  any  individual 
child  would  be  free.  But  won't  the  action  of  the  Evanston  School  Board 
m  assigning  these  kids  on  the  basis  I  just  described  be  unconstitu- 
tional if  your  amendment  was  adopted? 

Mr.  Lent.  If  they  did  it  solely  on  racial  basis.  If  there  were  other 
considerations  that  could  justify  it  

Mr.  Mekva.  So  anyone  could  enjoin  them  from  continuing  school 
assignments  on  that  basis,  is  that  correct? 

Mr.  Lent.  That  would  be  my  understanding. 

Mr.  MiKVA.  That  would  apply  to  every  school  district  in  which  a 
desegregation  order  has  been  entered  since  1954  if,  in  fact,  the  original 
desegregation  order  assigned  pupils  on  the  basis  of  race.  Since  that 
IS  the  constant  of  the  assignment,  and  it  happens  every  year,  all  of 
those  districts  could  be  resegregated  if  your  amendment  were  adopted. 
Is  that  correct  ? 

Mr.  Lent.  No. 

Mr.  MiKvA.  Why  not? 

Mr.  Lent.  In  the  first  place,  it  is  a  well-known  and  recognized 
pnnciple  of  tlie  statutory  construction  that  the  statutes  do  not  operate 
retx-oactively  unless  they  specifically  say  they  do  act  retroactively. 

Mr.  MiKVA.  This  isn't  a  statute.  This  is  the  Constitution.  Let's  get 
this  clear.  Are  you  suggesting  that  a  constitutional  amendment  has 
no  retroactive  effect? 

Mr.  Lent.  I  will  try  to  find  my  authority.  That  is  a  good  question. 

Mr.  McCt/)KY.  Mr.  Chairman,  I  think  the  second  bell  has  rung  and 
tlioro  is  a  rolloall  vote  on  the  floor.  I  do  have  some  questions  and  I 
would  suggest  tliat  we  recess  for  10  or  15  minutes  so  we  can  all  vote 
on  the  pc nding  measure  and  then  return. 

Chairiiian  Celler.  The  committ.ee  will  be  in  recess  for  15  minutes 
so  the  Members  can  attend  a  rollcall. 

(Brief  ncess.) 

Chairman  Ceixer.  Tlie  hearing  will  resume.  We  are  sorry  that  we 
had  intemiptions,  but  you  understand. 
Mr.  Mikva,  I  think  you  had  some  questions. 

Mr.  MiKVA.  Yes:  wo  were  talking,  Mr.  Lent,  about  what  impact 
your  nmendment  would  have  on  districts  which  have  desegregated  by 
assigning  pupils  on  the  basis  of  race.  You  were  saying  that  it  would 
not  have  any  retroactive  effect. 

Mr.  Lent.  That  is  correct.  Of  course,  Brmon  against  the  Board  of 
Education^  which  is  our  landmark  case  in  this  field,  did  first  lay  down, 
before  my  constitutional  amendment  even  came  into  consideration, 
the  basic  principle  that  children  may  not  be  assigned  to  a  school  on 
the  basis  of  rare,  either  for  the  purpose  of  segregation  or  for  the  pur- 
pose of  integration. 

On  the  question  of  retroactinty.  in  thb  area  of  st-atutory  construc- 
tion, the  general  rule  is  found  in  Second  Sutherland  Statutory  Con- 
struction. (Tliirded.) 

Mr.  Mtkva.  What  statute  are  vou  talking  about? 

Mr.  Lent.  Since  legislative  intent  is  so  important  and  since  this 
retroactivity  question  has  arisen,  I  have  researched  it  and  have  here 
the  fruits  of  that  research  as  given  to  me  by  the  Library  of  Congress 
Congressional  Reso<arch  Service;  so  perhaps  if  I  read  this  statement 
m,  it  will  adequ{itely  answer  your  point : 
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In  the  area  of  statutory  construction,  the  general  rule  is  that  "a  law  will 
not  be  construed  as  retro^'jcive  unless  Uie  Act  clearly  by  express  language  or 
necessary  implication,  indicates  that  the  legislature  intended  a  retroactive 
application." 

And  this  is  in  Second  Sutherland  Statutory  Construction,  Third 
Edition. 

This  noted,  scholarly  authority  takes  the  view  that  a  similar  rule 
applies  both  to  constitutional  construction  and  statutory  construction. 
Thus,  Prof.  Thomas  F.  Cooley  states  that : 

A  constitution  should  operate  prospectively  only,  unless  the  words  employed 
show  a  clear  intention  that  it  should  ha*  e  a  retrospective  effect.  This  is  the  rule 
in  rpgard  to  ^^tatules,  and  it  is  one  of  such  obvious  convenience  and  justice,  that 

must  always  be  adhered  to  in  the  construction  of  statutes,  unless  in  cases  where 
there  is  something  on  the  face  of  the  enactment  putting  it  beyond  doubt  that 
the  legislature  meant  it  to  operate  retrospectively.  Retrospective  legislation, 
except  when  designed  to  cure  normal  defects  or  otherwise  operate  remedlally, 
is  commonly  objectionable  in  principle,  and  apt  to  result  in  injustice;  and  it  is 
a  .sound  rule  of  construction  which  refuses  lightly  to  imply  an  intent  to  enact 
it.  We  are  aware  of  no  reasons  appUcable  to  ordinary  legi^tion  which  do  not^ 
upon  this  point,  apply  equally  well  to  constitutions. 

And  that  is  from  Cooley,  who  is  the  outstanding  constitutional 
authority,  in  his  work  "A  Treatise  on  the  Constitutional  Limitations, 
"Seventh  Edition,  page  97. 

Mr.  MiKVA.  Maybe  we  are  disaj^ceing  about  the  meaning  of  the  word 
retroactive.  Let  me  be  very  specific.  The  13tli  amendment  was  retroac- 
tive. The  fact  that  a  slavery  relationship  had  existed  prior  to  adoption 
of  th^,  13th  amendment  did  not  keep  it  from  being  unvalidatcd  as  a 
result  of  the  13th  amendment.  Correct? 

Mr.  Lent.  Yes. 

Mr..  MiKVA.,  That  is  tlie  sense  in  wliich  I  was  using  the  word  retro- 
active. Lf^t  s  apply  that  same  principle  to  House  Joint  Resolution  G20. 
Eveiy  year  students  are  assigned  or  required  to  attend  a  particular 
public  school.  Now  in  a  large  number  of  school  districts,  paiticularly 
in  the  South,  they  have  been  assigned  as  a  result  of  Brawny.  Board 
of  Eihwation^  and  other  cases  implementing  the  Brown  decision.  They 
have  been  assigned  on  the  basis  of  race  in  order  to  desegregate  the 
school  system  where  the  court  found  de  jui'e  segregation.  Is  there  any 
dispute  about  that  fact? 

Mr.  Lent.  Yes. 

Mr.  MiKVA.  Then  what  did  the  courts  do  in  those  cases? 
Mr.  Lent.  Brown^  in  the  "all  deliberate  speed"  ruling,  second  Brown 
case,  349  U.S.  244,  pages  300,  301,  said  to  the  school  board : 

To  tliat  end  you  may  consider  problems  related  to  administration  arising 
from  the  physical  condition  of  the  school  plant,  the  school  transportation  system, 
personnel  revision  of  school  districts  and  attendance  areas  into  compact  units 

achieve  a  system  of  determining  admission  to  the  public  schools  on  a  nonracial 

basis. 

Mr.  iVIiKVA.  Lot  me  stop  you  there. 

Mr.  Lent.  So  you  are  presupjiosing  that  tlie  Brown  decision,  and 
every  case  since  the  Broton  decision,  uses  race  as  a  criterion  and  that 
this  amendment  is  somehow  going  to  roll  back  all  of  that.  I  am  saying 
to  you  ihat  this  isn't  so. 

Mr.  MiKVA.  Then  let  me  ask  you  what  is  the  need  for  your  amend- 
ment ?  Isn't  it  that  some  court  decisions  have  come  down  wliich  ha  ve 
assigrcd  pupils  on  the  basis  of  race^ 
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Mr.  Lent.  Right.  Not  a  decision  that  came  down  for  12  years  after 
Brown  because  all  of  those  decisions,  and  this  is  in  my  opening  state- 
m*^nt,  all  those  decisions  never  varied  from  the  Brown  rule  that  it 
was  wrong  to  take  race  into  consideration.  And  where  it  had  been 
taken  into  consideration  you  had  to  dismantle  the  school  system  and 
It  had  to  be  put  back  together  again  with  all  deliberate  speed  into 
compact  units  on  a  noiiracial  basis  until  we  get  into  those  cases  which 
are  Sioann  against  the  Board  of  Education,  and  that  bunch,  which 
are  very  recent,  including  the  Chirlotte-Mecklenburg  c^se,  where  the 
court  said,  in  order  to  really  do  a  good  job  of  restructuring  these 
school  districts,  we  are  now  going  to  come  full  circle  from  Broavn  and 
we  are  going  to  use  mce  as  one  of  our  tools,  and  we  are  going  to  use 
busing  as  one  of  our  tools  to  achieve  an  integration,  and  what  I  am 
saying  is  at  his  amendment  would  roll  back  Sioann  but  not  Brown 
or  any  of  the  cases  along  the  Brown  line. 

Mr.,  Mtkva.  You  were  out  of  the  room  when  Father  Hesburgh  testi- 
fied, but  there  is  a  long  appendix  submitted  by  the  U.S.  Commission 
on  Civil  Rights  that  was  made  a  part  of  the  record.  I  would  commend 
It  to  you  and  perhaps  we  can  at  least  find  out  how  many  school  dis- 
tricts would  be  affected  by  your  amendment  if  adopted. 

According  to  the  Commission  on  Civil  Rights,  just  about  every  de- 
segregation plan,  whether  as  a  result  of  court  order  or  of  voluntary  ac- 
tion on  the  part  of  a  local  school  board,  would  be  affected  because,  in 
most  instances,  those  students  are  being  assigned  on  the  basis  of  race. 
This  was  a  question  my  colleague  from  Indiana  was  asking  you  about 
this  morning.  They  are  being  assigned  sometimes  to  undo  the  prior  de 
jure  assignments  because  of  race,  creed,  or  color.  The  new  assignment 
is  based  on  race,  creed,  or  coior. 

In  other  words,  if  they  were  going  to  an  all  white  school  and  they  are 
all  whites,  the  court  orders  have  assigned  some  of  them  to  mixed 
schools  based  on  same  being  white  and  some  being  black.  Is  there  any 
doubt  that  your  amendment,  if  adopted,  would  roll  those  plans  back? 

Mr.  Lent.  There  certainly  is.  There  certainly  is  a  doubt.  I^ny  case 
where  a  dual  school  district  was  restructured  by  a  court  acting  under 
Brown  and  restructured  according  to  the  rule  of  EiOivn  on  a  compact 
and  nonracial  basis  would  not  be  touched  by  this  decision.  It  is  only 
where  the  court  or  the  school  board  alSrmativelv  used  race  that  there 
might  be  trouble.  The  youni?^!  <  r  w*ho  felt'himself  aggrieved  by  a  racial 
order  just  as  little  Miss  Brown  felt  herself  aggrieved  by  a  racial  oider, 
could  go  into  court  under  this  amendment,  and  say,  "I  want  to  be  sent 
to  the  neighborhood  school.  I  don't  want  to  be  assigned  on  the  basis 
of  my  skin  color."  And  if  she  could  demonstrate  to  flie  satisfaction  of 
the  couit  that  her  skin  color  plaved  a  role  in  her  school  assignment, 
then  I  think  the  coiirt  would  make  the  same  kind  of  a  ruling  as  they 
made  in  the  Brown  decision. 

Mr.  MiKVA.  Which  would  strike  down  the  entire  plan  of  assignment 
for  all  students,  not  just  for  little  Miss  Brown. 

Mr.  Lent.  Well,  which  would  strike  down  the  plan  of  assignment 
insofar  as  racial  factors  were  considered. 

Mr.  MiKVA.  I  don\  want  to  monopolizv  tihe  questioning  but  could 
you,  Mr.  Lent,  for  the  purposes  of  at  least  k  .owing  what  the  param- 
-eters  of  our  disagreement  are,  submi*  o  this  committee  an  estimate,  in 
your  opinion,  of  the  number  of  sc^hool  districts  that  would  be  affected 
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if  your  amendment  were  adopted.  State  as  many  districts  as  you  can, 
because  as  I  indicated,  the  Civil  Rights  Commission  suggests  in  their 
appendix,  if  not  in  Father  Hesburgh's  testimony,  that  just  about  every 
school  district  that  is  engaged  in  desegregation  since  jSrown  v.  Board 
of  Education  would  be  affected  adversely  by  your  amendment 

You  did  agree  that  my  town  would  be  adversely  affected  by  your 
amendment  and  I  think  that  would  be  true  of  most  of  the  other  plans 
of  desegregation  that  I  know  of.  I  would  like  to  know  what  your 
opinion  is  of  the  full  impaxjt  of  your  amendment.  Would  you  submit 
such  a  list? 

Mr.  Lent.  I  don^  know  that  I  have  the  resources,  Mr.  Mikva^  at  my 
disposal  to  make  such  a  monumental  study  of  all  of  the  school  districts 
where  tlhis  has  taken  place. 

Regarding  Dr.  Hesburgh's  statement,  I  did  catch  the  very  end  of 
his  stetement  and  I  co'ildnot  agree  with  what  I  heard  more  because 
he  said : 

I  don't  want  any  child  bused  into  a  bad  school  but  if  a  kid  gets  a  chance  to  go 
to  a  better  eehooli  this  is  good. 

I  heard  Father  Hesburgh  say  that  and  I  think  that  is  the  best  argu- 
ment for  my  amendment  that  I  have  heard,  because  open  enrollment, 
a  voluntary  transfer  is  OK.  Nothing  in  this  proposal  would  stop  that. 
What  I  am  objecting  to  and  what  many  mothers  and  fathers  object 
to  is  precisely  what  Father  Hesburgh  alluded  to,  forced  busing  of  a 
child  away  from  a  neighborhood  school  he  is  happy  with.  It  may  not 
be  the  greatest  school  in  the  world,  but  it  is  his  neighbroliood  school. 
His  friends  go  there,  his  mother  is  in  the  PTA  there,  his  brothers  and 
sisters  go  there.  And  he  is  suddenly  confronted  with  a  busing  e^iict 
whi'^h  says  to  him,  "You  have  to  go  to  a  school  in  the  core  oi  a  city 
25  miles  away." 

And  it  may  not  be  to  his  liking  and  he  is  being  bused  on  the  basis 
of  his  race.  So  Father  Hesburgh  and  I  are  on  all  fours  as  far  as  that 
is  concerned.  I  didn't  hear  Father  Hesburgh  talk  about  Charlotte- 
Mecklenburg,  but  there  are  two  people  in  this  audience  who  have 
spoken  to  me,  who  are  on  the  school  board,  and  they  said  to  me  tiiat 
what  Father  Hesburgh  reported  to  you  about  happiness  with  busing 
in  Charlotte-Mecklenburg  does  not  square  with  the  facts  as  they  know 
them. 

Mr.  MiKVA.  I  was  not  talking  about  Father  Hesburgh's  testimony, 
I  was  talking  about  his  statement  about  the  number  of  school  districts 
that  were  affected  by  the  proposed  amendment  embodied  in  H.  J.  Res. 
620.  What  I  suggest  is,  could  you  at  least  go  through  the  document 
that  was  filed  with  this  committee  as  a  part  of  the  appendix  to  the 
testimony  of  Father  Hesburgh  and  tell  us  where  you  disagree  with 
the  position  taken  by  the  Civil  Rights  Commission  in  terms  of  a  number 
of  districts  that  will  be  affected  ? 

If  we  are  not  to  turn  this  Into  a  Ciiarade  or  farce,  this  is  something 
clearly  we  ought  to  know,  the  people  out  to  know,  and  our  colleagues 
ought  to  know. 

Will  this  amendment  have  an  impact  on  all  of  the  decisions  that  have 
come  down  since  Brown?  How  many  school  districts  will  be  affected 
by  your  amendment?  You  have  agreed  it  would  affect  the  one  in  my 
district.  That  is  something  the  people  in  my  district  would  like  to 
know,  and  I  would  like  to  know.  I  would  like  to  know  also  how  many 
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other  districts  would  be  affected.  I  am  not  asking  you  to  do  a  monu- 
mental research  job,  but  \yill  you  go  through  the  findings  of  the  Com- 
mission and  tell  us  in  writing,  or  in  testimony,  if  you  caoose  to  co^ne 
back,  where  you  think  their  analysis  of  the  impact  of  your  ameriJ- 
ment  is  wrong.  As  I  understand  their  study  it  is  that  just  about  every 
desegregation  order  that  has  been  entered  since  1954  would  be  affected 
by  your  amendment. 

If  that  is  not  so  we  would  like  to  know  the  reason  for  dispute. 

Mr.  Lkxt.  I  don't  want  to  imply  that  lam  going  to  do  some  research 
job  that  I  don't  have  the  wherewithal  or  research  staff  to  do.  Someone 
would  have  to  go  back  to  every  little  school  district  and  over  3,000  of 
them  in  the  country,  and  every  school  district  where  some  busing  order 
had  taken  place,  and  there  are  many  of  them  in  New  York  State  alone, 
and  try  to  find  out  what  the  facts  were  and  what  the  considerations 
were  and  I  sui)pose  there  woulcf  be  different  stories  for  each  case. 

I  am  not  going  to  do  what  the  Civil  Rights  Commission  has  done, 
just  come  up  with  some  claim  that  every  civil  rights  decision  that  was 
made  or  pvery  busing  order  that  was  issued  since  1954  is  going  to  be 
uprooted  by  this  constitutional  amenr'ment.  Father  Hesburgh  is  op- 
posed to  this  amendment  and  he  is  ei.citled  to  paint  as  dark  a  picture 
of  the  amendment  as  it  is  possible  for  him  to  paint.  I  am  telling  you 
right  here  

Mr.  MiKVA.  Now  Mr.  I^cnt,  so  far  all  you  have  told  us  is  that  they 
are  wrong,  but  I  would  like  to  know  how  vou  describe  the  impact  of 
your  amendment  in  specifics.  Which  districts  would  be  affected  and 
which  would  not. 

Mr.  McCr>0R Y.  If  the  gentleman  would  yield  

Mr.  MiKVA.  I  will  yield  in  a  moment.  *A  lot  of  people  would  like  to 
know  specifically. 

Mr.  McClory.  Mr.  Chairman,  the  last  inquiry  lasted  40  minutes  and 
I  want  to  ask  about  5  minutes'  worth  of  questions  if  I  may,  at  some 
appropriate  time. 

Chairman  Celijcr.  Are  you  fini'^hed,  Mr.  Mikva  ? 

Mr.  McClorv*. 

Mr.  McCr>ORY.  Let  me  say  every  lawyer  on  this  committee  knows 
that  a  constitutional  amendment  would  apply  generally  throughout 
the  country  and  would  affect  every  school  district  in  the  country.  I 
would  like  to  comment  on  the  gentleman's  testimony  which  he  has 
given  here  today  as  being  very  constructive,  very  valuable,  and  help- 
ful. He  has  done  a  good  research  fob  of  analyzing  the  de^^sions  and  of 
resenting  the  problem  and  presenting  one 'solution  as  nc  st<^s  it  and 
as  directed  himself  specifically  to  the  subject  *,vliich  is  before  this 
subcommittee. 

If  there  is  anything  that  is  emotional  or  inflamniaiory  or  prejudicial 
in  this  area,  it  seems  to  me  it  was  exemplified  by  the  highly  inflamma- 
tory statement  of  the  prior  witness  who  trie-i  to  persuade  this  com- 
mittee by  qiioting  Medgar  Evers  as  saying  his  recollection  of  busing 
was  when  a  ous  of  white  children  went  by  and  shouted  ^*Nigger,  Nigger" 
at  him.  I  am  not  going  to  be  persuaded  by  that  kind  of  testimony 
before  this  committee,  and  I  complin  ent  the  gentleman  for  not  trying 
t'  ^^ippeal  to  any  of  our  emotional  instincts. 

There  are  several  practical  questions  which  it  seems  to  me  present 
themselves  directlj  to  us.  One  veiy  practical  question  is  this:  Do  you 
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think  that  if  this  committpe  reported  a  constiti/ional  amendment,  that 
It  would  stand  a  chance  of  being  ratified  by  t/e  States?  Or,  ai-c  we 
going  through  some  kind  of  exercise  here  which  is,  in  my  opinion, 
tendmg  to  polarize  the  country  and  does  excite  the  amotions  and  raises 
the  question  whether  or  not  we  are  focusing  too  mu  Ji  attention  on  this 
kind  of  a  constitutional  change. 

Mr.  Lent.  I  think  that  the  chances  for  passage  of  such  a  constitution- 
al amendment  would  be  very  good.  Take  my  own  State  of  Nev;  York, 
which  IS  perhaps  the  most  liberal  State  in  the  Union,  where  mv  anti- 
busing  bill  passed  both  houses  of  the  legislature  by  very  substantial 
margins,  with  bipartisan  support,  I  might  add. 

I  think  people  through  the  country  are  concerned  about  these  busing 
orders  and  there  is  general  upset  with  the  scope  of  some  of  them. 

Mr.  McClory.  You  hrive  commented  at  len<rth  on  the  Sn-mui  case, 
which  appears  to  be  tl  x*  case  that  is  most  upsettini?  to  those  tliat  adliere 
to  the  neighborhood  s<'Jiool  plan.  The  board  of  education  plans  for  the 
junior  high  schools  and  the  high  schools  in  Charlotte  were  acceptable 
to  the  couit.  The  only  plan  that  was  revised  bv  the  Court  was  the  one 
affecting  the  grammar  scliools.  as  I  understancl  it.  Would  you  restrict 
a  duly  elected  school  board  from  working  on  a  desegregation  plan 
such  as  was  worked  out  there  ? 

Mr.  Lknt.  I  don't  think  that  any  arm  of  government  of  the  State 
should  get  into  the  business  of  classifying  people  on  the  bads  of  their 
race,  color,  or  creed.  I  think  we  must  maintain  a  distinction  in  uur 
mmds. 

Mr.  McClouy.  But  the  constitutional  amendment  is  directed  as  an 
effort,  is  it  not,  to  overrule  the  decisions  of  the  couits  and  tx>  substi- 
tute a  constitutional  change  for  the  court  decisions?  So  it  is  really 
the  court  rulings  that  you  are  directinc:  your  thrust  toward,  is  it 
not,  and  not  the  voluntary  actions  of  scl'iool  boards  or  even  actions 
of  school  boarfs,  in  fact,  required  by  the  14th  amendment? 

Mr.  Lext.  That  is  correct. 

Mr.  Mc(>x)nY.  The  following  line  of  questioning  my  colleairue.  Con- 
gressman Hutchinson,  intended  to  propound.  He  is  an  d'^^standing 
constitutional  lawyer,  may  I  say,  andf  I  want  you  to  give  \ery  thought- 
ful attention  to  these  questions.  Is  it  not  true  that  your  proposed 
amendment  to  the  Constitution  would  alter  or  amend '^or  modify  the 
I4th  amendment? 

Mr.  Lknt.  The  14th  amendment,  the  equal  protection  clause  of  the 
14th  amendment  whrjh  I  think  Mr.  Hutchinson  is  referring  to.  was 
held  m  the  Brown  decision  to  require  that  school  district  attendance 
lines  be  drawn  on  a  nonracial  basis.  That  was  the  limit  of  the  holding 
in  Broivn  insofar  as  the  14th  amendment  is  concemed.  In  the  Sa^ann 
versus  Gharlotte-Mecklenhurg  case,  on  the  other  hand,  the  Court  held 
that  tJie  same  14th  amendment  reciuii-es  that  the  State  must,  on  the 
basis  of  a  child's  race,  designate  where  he  is  to  attend  public  school 
It  has  been  said  very  often  that  the  14th  amendment  or  any  provision 
of  the  Constitution  means  exactly  what  the  Siinicme  Court  says  it 
means.  In  Swann^  the  Court  held  that  color  should  be  taken  into  con- 
sideration in  school  assignments  under  the  14th  amendment. 

I  think  that  decision  is  wrong  but  that  is  what  the  Court,  has  held. 
The  purport  of  my  amendment  is  to  get  the  Supreme  Court  to  interpret 
the  14th  amendment  in  conjunction  with  this  House  Joint  Resolution 
620. 
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^[r.  McCiX)Ry.  That  would  not  alter  the  effect  of  the  14th  amend- 
ment as  interpreted  by  the  Supreme  Court? 

Mr.  Lent.  Yes;  it  would.  In  the  Swann  case  

]Mr,  JMcClory.  In  addition,  you  have  pro\dded  in  your  amendment 
that  the  Congress  shall  have  power  to  enforce  by  appropriate  legisla- 
tion the  pro\isions  of  this  article.  In  other  words,  tlie  Congress  by 
legislation  can  interpret  your  amendment,  is  that  not  correct? 


with  many  amendments,  including  the  15th  amendment,  and  the  14th 
amendment,  and  the  first  amendment  and  second  amendment,  exactly 
what  is  meant. 
Mr.  McClory.  All  right. 

Now,  the  14th  amendment  alsoprovides  that  same  authority,  does  it 
not?  If  it  does,  why  is  not  the  Congress  authorized  to  interpret  the 
14th  amendment  in  the  same  way  that  it  could  interpret  your  proposed 
amendment  and  accomplish  the  same  objective? 

Mr.  Lent.  Congress  tried  this.  This  is  why  I  am  ffoing  the  constitu- 
tional amendment  route.  Congress  tried  this  in  the  Civil  Rights  Act  of 
1964,  section  2003(c),  when  they  spelled  out  what  desegregation  would 
mean  and  they  were  very  clear  in  stating  that  it  would  not  include  the 
assignment  of  youngsters  to  schools  on  the  basis  of  their  skin  colon 
In  the  Cfiarlotte-Mecklenburg  case  the  courts  said,  in  effect,  our  equity 
jurisdiction  to  right  this  wrong  is  so  great  that  we  don't  have  t-o  pay 
attention  to  that  section.  It  does  not  limit  our  equitable  powers  to 
remedy  a  wrong  and,  therefore,  we  are  going  to  assign  youngsters  on 
the  basis  of  race.  That  section  of  the  law  enacted  by  Congress  to  the 
contrarj-  notwithstanding.  And  this  is  why  I  feel  that  we  need  a 
constitutional  amendment  instead  of  another  statute.  I  went  the 
statutorj^  route  as  a  State  legislator  in  New  York.  We  had  a  statute 
on  the  books  for  two  and  a  half  years  that  said  the  same  thing  as  this 
amendment.  The  New  York  law  said  you  could  not  assign  voungsters 
on  the  basis  of  skin  color.  And  the  couits  said  that  law  was  violative 
of  the  14th  amendment.  So,  therefore,  in  order  to  somehow  influence 
the  Supreme  Court  to  get  back  on  the  track  of  the  Brovm  decision, 
we  would  pass  this  amendment  which  would  clarify  exactly  the  14th 
amendment  and  restate  the  rule  of  Broivn. 

'Mr.  McCu)RY.  What  we  said  in  the  1964  act  was  this: 

''Xothing  herein  shall  emi>ower  any  official  or  court  of  the  United 
States  to  issue  any  ordei-s  seeking  to  achieve  a  racial  balance  in  any 
school  by  requiring  the  transportation  of  pupils  or  students  f-^om 
one  school  to  another," 

Xow,  certainly  one  reason  why  we  did  not  enlarge  court  jurisdic- 
tion is  because  under  the  14th  amendment  the  courts  alreiidy  had  that 
authority  and  already  had  been  exercising  that  authority,  isn't  that 
true? 

Mr.  Lbxt.  That  section  is  in  the  civil  rights  law  of  1964  but  there 
are  other  seetions.  Section  2000(c),  which  defines  desegregation,  in 
title  IV  f=5ays,  "Desegregation  means  the  assignment  of  students  to 
public  schools  and  within  such  schools  without  regard  to  their  race, 
color,  or  creed.'' 

This  is  exactly  what  my  amendment  says.  In  a  way,  you  might 
say  that  the  amendment  language  was  plagiarized  from  the  civil  rights 
Jaw  of  1964.  It  follows  it  so  closely. 


11  out  in  detail  much  the  same  as  is  done 
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Mr.  McClory,  An  objection  to  transportation  of  students  may  have 
validity  when  the  time  or  distance  of  travel  is  so  great  as  to  risk 
either  the  health  of  the  children  or  significantly  impmge  on  the  edu- 
cational process.  So  said  the  Suprerae  Court. 

If  we  wanted  to  impose  time  or  distance  limitations  with  regard  to 
school  busing,  we  could  follow  the  legislative  route  instead  of  the 
constitutional  route  in  that  respect,  could  we  not  ? 

Mr.  Lent,  I  wish  I  could  say  yes.  And  it  may  be  that  ultimately  the 
Congress  will  accept  some  statutory  modification  and  hope  for  the  best. 
The  only  thing  I  can  say  is  that  New  York  State  tried  it.  North 
Carolina  tried  it.  The  Congress  tried  it  in  the  Civil  Rights  Law  of  1964 
and  the  courts  are  still  ordering  busing  on  the  basis  of  race. 

Mr.  MoClort.  You  stated,  Mr.  Lent,  in  the  course  of  your  testimony 
that  you  favor  integration  and  also  that  you  favor  school  desegrega- 
tion. But  in  view  of  demographic  changes  that  are  occurring,  how  are 
we  going  to  achieve  desegregation  and  achieve  integration  if  we  dont 
authorize  or  at  least  permit  the  courts  to  order  busmg? 

It  is  going  to  get  worse.  It  is  going  to  get  more  segregated,  is  it  not  ? 

Mr.  Lent.  I  think  that  history  has  shown  in  places  like  St.  Louis, 
Nevs*  York,  and  Washington,  D.C.,  that  these  efforts,  noble  though  they 
may  be  to  integrate  these  school  systems,  actually  result  in  resegrega- 
tion  as  the  endresult  after  a  period  of  time,  and  social  scientists  can 
almost  calculate  that  period  of  time.  The  result  is  much  worse  segrega- 
tion than  existed  before, 

I  think  we  should  remember  the  distinction  between  what  is  required 
by  the  Constitution  and  what  may  be  desirable  as  a  matter  of  social 
policy.  What  is  unconstitutional  is  not  the  clustering  together  of  peo- 
pkj  whether  that  be  voluntary  or  as  a  result  of  the  working  of  personal 
social  factors,  but  the  forced  separation  by  the  State  of  i)eople  along 
racial  or  ethnic  or  religious  lines  or  invidious  discrimination  imposed 
upon  people  by  the  State  on  the  basis  of  their  differences  in  social,  eco- 
nomic, and  political  conditions. 

Mr.  McClory.  You  would  favor  a  comprehensive  program  which 
included  greatly  expanded  employment  opportunity,  much  greater 
opportunities  for  housing  in  suburban  or  white  neighborhoods,  coupled 
with  a  school  program  which  resulted  in  desegregation?  Is  that 
correct? 

Mr.  Lent.  That  is  substantially  correct,  and  as  I  pointed  out  in  the 
footnote,  the  last  page  of  my  prepared  testimony.  I  cited  a  number  of 
statutes  in  the  fields  of  housing,  mortgage  financing,  equal  employ- 
nient,  public  accommodations — where  the  thrust  of  all  of  our  civil 
rights  l£i\vs  is  that  we  should  be  colorblind  and  we  should  not  discrimi- 
nate against  people  on  the  basis  of  their  skin  color.  The  only  place  that 
I  am  aware  of  where  color  is  used  affirmatively  for  forcing  integration 
is  in  the  field  of  education.  And  I  say  if  we  arc  going  to  go  this  route, 
then  we  ought  to  go  it  all  the  way  and  we  should  have  forced  housing 
and  forced  employment  as  well, 

Mr.  McClory.  Is  it  not  true  that  the  Supreme  Court,  either  on  appeal 
of  the  Richmond  case  or  on  some  other  school  desegregation  case,  could 
clarify  whatever  portions  of  the  Swann  ciise  are  objectionable  to  you 
and  thereby  obviate  the  need  for  this  constitutional  change? 

Mr.  Len  \  This  is  something  that  we  would  hope  for,  that  there 
would  be  clarification  from  the  Court  which  would  be  forthcoming. 
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Mr.  McClory.  I  would  like  you  to  give  thoughtful  consideration  to 
appropriate  legislation  in  order  to  give  the  Court  a  further  opportu- 
nity to  clarilh^  this  subject  as  a  possible  resolution  of  this  extremelj 
difficult  problem.  Again,  I  want  to  compliment  you,  and  I  think  it 
would  be  wise  for  you  when  you  want  a  hearing  before  this  committee 
on  any  matter  to  communicate  with  all  of  the  members.  I  never  heard 
about  your  desire  to  be  he^rd  until  after  the  discharge  petition  was  on 
the  Speaker's  desk  and  there  was  a  number  of  signatures  on  it  and  I 
was  getting  lettexs  from  people  asking  me  to  discharge  my  committee 
on  a  bill  that  I  didn't  even  luiow  was  pending  with  any  request  for 
hearing.  So,  I  feel  very  jealous  of  the  prerogatives  of  this  committee, 
and  I  can  assure  you  that  you  are  goii^  to  get  a  full  and  fair  hearing. 
The  witnesses  that  want  to  be  heard,  Ikiiow  we  will  try  to  accommo- 
date a  great  many  of  them,  although  I  understand  they  number  more 
than  a  hundred  and  there  must  be  some  limitation  on  witnesses.  I  might 
say  further  that  I  am  sure  the  chairman  would  receive  any  written 
statement  that  anyone  chooses  to  forward  to  the  committee  for  pur- 
poses of  our  consideration  and  for  purposes  of  the  record. 
Thank  you  veiy  much,  ifr.  Chairman. 
Chairman  Ckllek.  Counsel  wishes  to  ask  questions. 
Mr.  Polk.  Mr.  T^nt,  I  am  confused  as  to  what  your  position  is  on 
a  couple  of  points. 

If  House  Joint  Resolution  620  is  ratified  and  bex^omes  the  law  of  the 
land,  and  if  then  a  school  board  were  to  make  racial  assignments,  could 
a  Federal  court  provide  a  remedv  for  that  violation  ? 

Mr.  Lknt.  If  any  youngster  felt  that  he  was  being  assigned  to  a 
school  on  the  l)asis  of  a  i  noial  classilication,  he  could  go  to  couit  under 
this  amendment  just  as  Little  Miss  Brown  did  in  1954,  and  have  that 
racial  classification  overturned. 

Mr.  Polk.  Then  if  the  school  board  has  assigned  children  on  the 
basis  of  race  clear  across  town,  I  take  it  that  the  Federal  court  could 
unassign  those  children? 

Mr.  Lent.  If  the  Federal  couit  found  that  the  assignment  across 
town  was  based  on  a  racial  reason  rather  than  the  reason  of  over- 
crowdedness  in  the  neighborhood  school,  or  something  else,  thev  could 
order  the  school  board  to  go  back  just  as  the  Brown  Court  did  in  1954 
and  tell  the  local  school  board  to  draw  some  new  lines  with  all  deliberate 
speed  and  not  to  do  it  on  a  racial  basis.  To  do  it,  instead,  on  the  basis 
of  convenience  of  the  kids  and  the  best  educational  opportunity. 

Mr.  Polk.  So  under  your  amendment,  the  Federal  court  would  have 
the  power  in  the  appropi  iate  case  to  order  the  unassignment,  as  it 
wore,  of  children  who  were  originally  assigned  on  the  basis  of  race? 
Mr.  Lknt.  Exactly  as  in  the  Brown  decision,  yes. 
Mr.  PoLic.  Whenever  the  Federal  court  would  make  such  an  order, 
won  t  it  be  color  conscious  ? 

Air.  Lkxt.  The  coui-t  would  be  color  conscious  to  the  extent  of  deter- 
minmg  whether  the  assignment  of  the  pupil  had  been  on  the  basis  of 
color,  certainly. 

Mr.  Polk.  And  also  in  drafting  the  order  to  unassign  them? 
^  Mr.  Lkxt.  Th.    would  do  what  the  Court  said  in  drafting  its  order 
m  the  Brov))^  decision,  which  was  to  order  the  school  board  to  create  a 
^yf^f       attendance  a-*eas  in  compact  units  on  a  nonracial  basis,  with 
all  deliberate  speed.  That  is  the  niling  in  the  Brown  decision. 
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Mr.  Polk.  Let  me  ask  another  question :  If  2  years  or  so  had  inter- 
vened between  the  order  of  the  school  board  assigning  the  children 
across  town  on  the  basis  of  race  and  the  lawsuit  in  the  Federal  court, 
and  if  in  that  2-year  period  some  of  the  childreix  who  had  been  assigned 
across  town  on  the  basis  of  race  had  their  parents  move  witli  them 
across  town,  would  the  Federal  court,  in  unassigning  the  children, 
require  that  the  children  be  bused  across  town  so  that  they  could  be 
unassigned  i 

Mr.  Lext.  Ceitainly  not. 

Mr,  Polk.  There  would  be  no  remedy  for  the  constitutional  viola- 
tion? 

Mr.  Lent.  No,  the  remedy  would  be  to  "unbus"  the  children,  to  stop 
assigning  them  on  the  basis  of  their  skin  color.  . 

Mr.  Polk.  In  my  hypothetical,  the  children  were  assigned  across 
town  on  the  basis  of  race.  Then  they  and  their  pai-ents  moved  into  the 
area  of  the  school  to  which  they  were  assigned. 

Mr.  Lent.  That  is  what  happened  to  Little  Miss  Brown.  She  was 
assigned  across  town  and  sent  to  an  all-black  school,  aud  the  court  said 
Topeka,  Kans.,  was  wrong  in  having  a  statute  on  the  books  that  per- 
mitted this.  They  struck  the  statute  down  and  ordered  the  scliool 
board  to  redraw  the  lines  on  a  basis  otlier  than  race.  ^Vliat  you  are 
saying  is  tliat  this  family  moved  to  the  othei  side  of  tawn  in  the  mean- 
wfiile  and  now  are  attending  tlieli  neighborhood  school. 

Mr.  Polk.  Yes,  but  on  the  basis  of  rao'^ 

Jlr.  Lent.  If  tlie  family  liked  going  to  that  school,  then  they  would 
not  go  into  couit  and  seek  to  undo  the  decision. 

Mr.  Polk.  What  if  the  plaintilT  were  a  white  parent  who  did  not 
want  blacks  oi*  whites  assigned  to  his  school  on  the  basis  of  race,  and 
said,  ''These  blacks  were  bused  across  town  into  this  school  on  the  basis 
of  race,  and  I  demand  under  House  Joint  Resolution  620  that  they  be 
sent  back.''  Would  busing  result  under  House  Joint  Kesolution  G20? 

Mr.  Lext.  The  white  parent  would  not  have  a  cause  of  action  under 
this  amendment.  The  person  who  would  have  a  cause  of  action  under 
this  amendment  would  be  the  aggrieved  child,  who  felt  that  he  was 
assigned  because  of  his  skin  color.  The  amendment  speaks  in  the  terms 
of  the  child.  No  pupil  dliall  be  assigned  to  any  school  on  the  basis  of 
racxj,  color,  or  creed.  The  only  one  who  could  object  to  such  a  plan 
would  be  that  pupil  who  felt  himself  inconvenienced  or  aggrievou  by 
the  busing  plan  and  could  prove  a  case  that  he  was  sent  to  the  other 
school  because  of  his  skin  color. 

Mr.  Polk.  If  that  is  so,  what  you  ai-e  trying  to  do  is  not  only  change 
the  law  on  desegregation  but  the  law  on  standing.  If  whites  can  bring  a 
desegre^r>M(m  suit  today,  I  would  think  they  could  sue  imder  House 
Joint  Resolution  620  as  well. 

In  my  hypothetical,  suppose  that  the  racial  assi^iment  by  the  school 
board  had  occiured  before  House  Joint  Resolution  620  became  law. 
Could  an  aggrieved  party  bring  a  lawsuit  after  the  adoption  of  the 
constitutional  amendment  because  of  the  racial  assiginnent  which  had 
occurred  previously? 

Mr.  Lent.  Well,  I  would  think  that  he  could  if  he  felt  it  was  a  con- 
i muing  violation  of  his  rights,  yes.  He  could  also  bring  a  cause  of  a'*- 
tion  on  the  basis  of  the  due  process  clause  or  the  equal  protection 
clause  of  the  Constitution. 

Mr.  Polk.  As  I  read  many  of  the  court  decisions  today,  they  aren't 


257 


saying  anytliing  different  from  what  you  have  said  Basically,  they 
are  saying  that  they  are  unassigning  children  who  were  previously 
assigned  to  particular  schools  on  the  basis  of  race.  The  question 
presented  is,  Do  you  have  any  particular  or  special  meaning  to  the 
word  ''assignment"  ? 

If  you  do  not,  I  don't  see  how  House  Joint  Resolution  620  would 
change  what  courts  are  doing  now. 

Mr.  Llxt.  The  word  '^assignment,"  of  course,  implies  some  official 
action.  I  got  in  this  discussion  with  Congressman  Jacobs  before  about 
whether  a  child  who  wanted  to  so  to  a  school  could,  under  tliat  amend- 
ment, if  liis  motives  were  racially  inspired,  and  I  tried  to  indicate  tliat 
tlie  word  ^'assignment"  implies  official  action  in  that  cjise,  and  he 
could  not  be  required  to  be  assigned  to  a  distant  school  on  the  basis 
of  his  nice.  If  he  wanted  to  be  assigned  to  a  distant  school  and  there 
was  a  program  in  that  school  district  which  permitted  it,  then  his  rights 
woulcf  not  be  violated.  I  may  not  have  answered  your  quesstion.  Per- 
haps if  you  repeat  it. 

Air.  Polk.  To  repeat,  as  I  read  many  Federal  couit  decisions  today, 
they  are  simplv  unassigning  children  who  were  previously  assigned 
to  given  schools  on  the  basis  of  their  race.  And,  on  the  basis  of  your 
testimony,  I  understand  that  under  your  amendment,  the  Federal 
courts  would  be  empowered  to  provide  a  remedy  which  would  unassign 
the  racially  assigned. 

Jlr.  Lknt.  The  reasoning  that  the  courts  have  adopted  in  the  Sv)ann 
y.  Charlotte-MecMcnhurg  case,  as  distinct  from  the  Brown  decision, 
is  to  ?av  that  the  14th  amendment  requires  that  the  school  district 
or  the  official  body  in  charge  must,  on  the  basis  of  a  child  s  race  or  color, 
dosiirnate  where  he  is  to  attend  a  public  school.  Sivann  ordered  long- 
distance busing;  not  just  "unassigning".  Indeed,  we  have  come  full 
circle  from  the  original  Broicn  decision  v.hicli  j>aid  pupil  assipiment.9 
must  he  made  regnrdloss  of  race,  to  the  point  where  today  the  Supreme 
Court  has  said  a.ssio:nment  now  must  be  because  of  race  or  on  the  basis 
of  race,  and  the  objective  seems  to  be  not  to  protect  the  child's  right 
against  being  victimized  by  a  racial  classification,  but  to  achieve  a 
social  ]>anacea;  namely,  integration,  something  we  all  agree  is  a  social 
good.  The  only  place  we  disagree  is  whether  the  Goveniment  ought  to 
get  into  the  business  of  forcing  integration  through  busing. 

Mr.  PoMc.  If  I  may,  I  would  like  to  pose  a  slightly  different  ques- 
tion. Under  House  Joint  Resolution  020,  there  is  no  prohibition  as  to 
assignments  of  schoolchildren  by  chance  or  at  random,  is  that  correct? 
Mr.  Lknt.  That  is  correct. 

Mr.  Polk.  I  think  in  your  statement  you  have  indicated  that  3'ou 
did  not  wish  to  return  to  the  law  of  Plem/  v.  Fergvson^  where  school 
facilities  would  be  equal  but  separate.  You  also  indicated  you  were 
oppo«ied  to  the  Swavn  decision. 

I  am  troubled  in  that  House  Joint  Resolution  020  would  apparently 
produce  a  result  which  you  clearly  do  not  advocate  but  would  seem 
to  allow— schools  which  are  separate  and  unequal.  In  other  words, 
the.  result  would  not  be  even  as  good  as  the  promise  of  PImy  that 
facilities  be  separat-c  and  equal. 

Mr.  Li^xT,  If  in  a  ariven  school  district,  the  parents  of  children  of 
a  particular  race  feel  that  their  neighlx)rliood  scliool  is  someliow  being 
shortchanged  in  the  scheme  of  things,  that  the  school  on  their  side 
of  town  does  not  have  as  good  a  library,  docs  not  have  as  good  teachers, 
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et  cetera,  they  would  have  their  cause  of  action  to  demonstrate  before 
the  courts  that  this  was  the  case,  that  because  of  race  or  because  of 
some  other  factor  they  were  not  getting  their  fair  share  of  educational 
opportunity,  and  they  would  make  out  a  case  that  way, 

I  think  that  that  woiild  be  a  good  thing,  and  that  type  of  proceed- 
ing should  be  brought  in  order  to  upgrade  the  schools  and  put  them 
allon  a  par  no  matter  where  those  sdiools  might  be  situated.  But  I 
think  it  is  self-defeating  to  tsk&  a  young  black,  a  youngster,  who  comes 
out  of  a  culturally  deprived  home  who  has  never  had  a  story  resid  to 
him,  who  has  never  held  a  ci.iyon  in  his  hands,  who  has  never  visited 
the  zoo,  and  put  that  youngster  on  a  bus  and  send  him  -^^  miles  across 
town  to  a  dista^it  school  where  he  is  going  to  sit  next  to  a  white 
youngster,  and  then  bus  him  back  again  m  the  afternoon.  This  is  self- 
defeating  and  it  is  objectionable  to  many  black  people  who  feel  that 
this  is  an  arrogant  and  condescending  viewpoint  foisted  upon  them  by 
the  white  literal  community,  and  tJus  is  why  I  put  in  a  pitch  to  this 
committee  to  let  the  Congress  of  Eacial  Equality  (CORE)  testify 
here.  They  represent  a  substantial  segment  of  the  black  community, 
particularly  in  Kew  York  State,  and  they  feel  exactly  the  same  way 

Mr.  Jacobs.  Mi*.  Lent,  you  alluded  to  our  exchange  earlier.  In  order 
to  allow  a  child  to  pick  out  another  school  and  be  successfully  enrolled 
there  or  assigned  there  by  the  school  system,  do  you  think  perhaps  your 
resolution  should  read :  "No  public  school  student  shall  without  his 
agreement  or  without  his  consent,  or  against  his  will,"  or  something 
like  thai  ?  Don't  you  think  it  should  read  that  way  ? 

Mr.  Lent.  Mr.  Jacobs,  if  I  could  be  assured  of  your  support  for 
this  amendment,  I  would  be  perfectly  willing  to  amend  it  to  read: 
"Xo  public  school  student  shall,  because  of  his  race,  creed,  or  color, 
be  i-equircd  to  be*' — insert  three  words — "required  to  be"  assi^ed  to 
or  required  to  attend  a  paiticular  school.  If  that  would  clarify  the 
matter  for  you,  and  get  you  over  this  difficulty,  then  I  would  be  the 
first  to  urge  that  the  committee  in  their  wisdom  add  those  three  little 
words  "required  t9  be"  in  front  of  the  word  "assigiied"  and  that  might 
ameliorate  the  difficulty. 

Chairman  Celler.  Mr.  Lent,  you  made  the  suggestion  that  we  invite 
COKE  to  testify.  It  might  be  interesting  to  you  to  know  that  we  have 
already  done  so. 

Mr.  Lent.  Teirific. 

C^^ainnan  (Seller.  I  will  ask  you  one  or  two  questions. 

T>  e  have  asked  the  Department  of  Health,  Education,  and  Welfare 
and  the  Department  of  J ustice  to  express  their  views  on  the  question  of 
a  proposed  constitutional  amendment  We  have  not  as  yet  received 
those  vie\vs.  Do  you  not  think  that  it  is  advisable  for  us  to  pause  until 
we  receive  the  views  of  the  administration  on  this  very  important 
jnatter? 

Mr.  Le-  t.  I  would  certainly  think  those  v  ^.ws  would  be  important, 
Mr.  Chairman. 

Chairman  Celler.  You  always  seem  to  imply  that  it  would  be  very 
easy  for  the  constitutional  amendment  to  be  ratified  by  the  State.9.  You 
sp  'ykc  of  wliat  you  deemed  to  be  the  ease  with  which  it  could  be  ratified 
by  my  State  and  your  State,  the  State  of  New  York.  Have  you  in  mind 
the  dismal  defeat  of  the  school  bonds  issue  that  was  decisively  defeated 
recently  by  a  plebiscite  in  New  York  State? 
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Mr.  Lkn't.  Will  you  name  the  plebiscite  ? 

Chairman  Celled.  There  was  defeated  recently  a  very  substantial 
financial  bond  issue 

\-r  Mr.  Lknt.  For  transportation?  Was  it  $2.5  billion  for  transporta- 

tion ? 

Chairman  Celler.  For  schools.  It  was  a  school  finance  issue. 

Mr.  Lent.  Mr.  Chainnan,  we  have  not  had  

Chairman  Cellek.  It  was  a  bond  issue,  and  that  was  very  decisively 
defeated. 

Mr.  Lent.  I  don't  know  what  the  chairman  is  referring  to.  We  do 
not  raise  money  for  schools  statewide  by  bond  issues.  You  may  be 
referring  to  a  bond  proposal  that  was  put  up  in  a  particular  school 
district,  but  we  have  not  had  any  statewide  bond  issues  for  schools. 
For  transportation,  for  nursing  homes,  for  hospitals,  but  not  for 
schools. 

Chairman  Celler.  Yes,  I  think  schools  were  included.  However, 
may  I  ask  you  this:  Very  influential  Members  of  the  other  body  have 
come  out  against  the  constitutional  amendment.  They  are  the  majority 
and  minority  leaders,  as  a  matter  of  fact,  of  the  other  body.  Now,  would 
that  not  militate  against  the  success  of  the  constitutional  amendment 
in  the  other  body? 

Mr.  Lent.  Ot  course,  I  think  the  last  thing  that  we,  as  the  Hoiise  of 
Eepresentatives  should  do,  would  be  to  legislate  or  refuse  to  legislate 
on  the  basis  of  what  the  other  bo''  r  might  or  might  not  do.  We  have 
never  done  that  before,  and  I  womd  hate  to  see  us  do  it  now. 

Chairman  Cellek.  We  can't  fail  to  realize  what  the  other  body  may 
do,  and  if  the  majority  leader  and  mirority  leader  of  the  other  body 
have  emphatically  opposed  a  constitutional  amendment,  to  that  degree 
it  is  going  to  make  it  difficult  for  that  body  to  pass  any  constitutional 
amendment 

Mr.  PoLiv.  One  final  question :  I  believe  somewhere  in  your  statement 
you  indicated  that  Congress  had  tried  the  legislative  approach  before 
and  had  failed  with  i-egard  to  this  busing  issue.  I  wa<?  wondering  if  you 
had  reference  to  any  provision  other  than  title  IV  of  the  1964  Civil 
Rights  Act? 
Mr.  Lent.  No. 

Mr.  PoLic.  The  language  that  I  think  you  referred  to  is  as  follows: 
"Nothing  herein  shall  empower  any  official  or  court  of  the  United 
States  to  issue  any  order  seeking  to  achieve  a  racial  balance  in  any 
school  by  requiring  the  transportation  of  pupils  or  students  from  one 
scliool  to  another."  Is  that  the  language  you  were  referring  to? 
Mr.  Lent.  No.  I  was  referring  to  section  2000. 
Mr.  Polk.  That  act  is  not  codified ;  so  all  I  have  is  the  act  itself. 
Mr.  Lent.  T^k  at  B. 

Mr.  Polk.  What  did  Congress  say  about  the  

Mr.  Lent.  Wlien  you  say  it  is  not  operative,  that  is  what  the  Court 
said,  and  that  is  why  I  say  statutoiy  corrections  of  the  situation  have 
not  proven  to  be  ^^ery  helpful  because  the  Court  says  that  section  is 
nob  operative.  The  Congress  spoke.  They  defined  what  they  think  de- 
segregation means,  but  the  courts  want  to  go  their  route. 

Mr.  Polk.  But  no  definition  is  ever  operative  in  itself.  We  have  to 
look  at  the  statutory  phrasing  and  see  how  the  words  are  used.  It  says 
that,  "Nothing  heroii.  shall  empower  *  *  *  .»  The  statute  doesn't  say 
that  busing  is  prohibited,  does  it? 

Q  80  449—72  18 
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Mr.  Lext.  Xo,  that  section  doesn't.  But  "desegregation,"  which 
expresses  the  intent  of  Congress  pure  and  simple  as  of  that  day  19G4 
was  the  "desegregation"  shall  not  involve  the  "assigiunent  of  children 
to  public  schools  on  the  basis  of  their  race,  color,  or  creed."  The  Su- 
preme Court  looked  at  that  statute  and  said  exactly  what  you  said,  that 
it  is  not  operative.  It  may  not  interfere  with  our  eqnitahle  powers  to 
order  busing  on  a  racial  basis.  This  was  discussed  very  thoroughlv  in 
the  Swann  v.  C harlot te-MecMenhurg  case  where  they  passed  over  that 
expi-ession  of  statutory  intent. 

In  closing,  and  I  assume  we  are  getting  near  the  end,  let  me  just  say 
that  if  this  committee  in  its  wisdom  can  come  up  with  language  b'y 
statue  or  through  some  other  means  to  correct  my  constitutional  amend- 
ment, since  you  have  far  greater  legal  talent  at  your  disposal  than  I 
do,  I  will  be  the  first  to  support  it,  provided  it  accomplishes  the  pur- 
poses which  are  involved  in  my  amendment  as  proposed.  And  I  wish 
you  well  in  your  struggle  because  you  will  find,  as  I  did,  that  it  is  dif- 
ficult to  try  to  find  langua^  that  will  be  acceptable  to  ever>^one,  which 
people  will  nol.  pick  at  ancTtry  to  tear  apart  and  some  of  tlie  criticism 
IS  not  always  constructive,  to  say  the  least. 

Mr.  Polk.  Thank  you,  Mr.  Lent. 

Mr.  IIuxGATK.  Mr.  Chairman  

Chairman  Cellek.  I  will  ask  you  to  be  brief  because  it  is  4  o'clock 
and  Mr.  T^nt  has  been  very  i)atient  and  he  has  answered  the  questions 
with  great  facilitv  and  showing  a  great  knowledge  of  the  subject. 

Mr.  Hu\G.\TE.  It  is  aga/inst  my  nature  to  be  brief,  Mr.  Chairman. 
Thanks.  I  would  like  to  e.-v-pi  ess  some  sympathy  with  the  position  which 
the  witness  takes  regarding  the  statutory  provisions  in  the  1964  Civil 
Rights  Act  we  have  iu.st  been  discussing.  This  morning  I  quoted  some 
of  the  legislative  debates  but  I  don't  believe  you  were  here  at  that 
time,  Mr.  Lent.  During  the  Senate  debate  on  the  1904  act.  Senator 
Byrd  of  West  Virginia  asked  Senator  Humphrey,  who  was  floor  man- 
ager of  the  bill,  if  he  would  give  an  assurance  that  schoolchildren 
would  not  have  to  be  bu.sed  across  town  "to  relieve  so-called  racial  im- 
balance in  the  schools."  Senator  Humphrey  said  he  would  give  such  an 
assurance.  Senator  Humphrey  said:  "The  fact  that  there  is  a  racial 
imbalance  per  se  is  not  something  which  is  unconstitutional."  This  leg- 
islative dialog  was  quoted  by  the  fifth  circuit  court  of  appeals  fn 
Ignited  States  v.  Jefferson  Uonnty  Board  of  Education,  decided  in 
I9()f). 

Is  this  the  reason  you  believe  that  existing  stiitutorv  language  con- 
tained in  the  1064  act  is  not  adequate,  Mr.  I^nt? 

Mr.  Lent.  I  had  not  read  that  colloquy  in  the  record.  My  concern 
with  the  question  of  a  statute  not  working  and  my  rat  ionale  is  set  forth 
as  hQ9si  I  can  express  it  in  my  stjitement  nndei*  tlie  subject  "Why  A 
Constitutional  Amendment  And  basically  what  I  am  saying  is  we 
have  tried  the  statutory  route  before.  New  York  State  trie^  it.  North 
Carolina  tried  it.  A  bevy  of  other  States  tried  it. 

Congress  tried  it  in  the  civil  rights  law  and  it  has  not  changed  any- 
thing. We  still  have  thes(.  decisions. 

.^fr.  HuNGATE.  Yes,  sir.  I  think  we  would  agree  that  if  the  pmblem 
could  be  reached  statutorily,  that  would  be  a  quicker  remedy  not  re- 
quiring three- fouHhs  of  the  States  for  ratification.  If  it  were  possible 
to  reach  it  .statutorilv  rather  than  thi'ough  a  constitutional  amendment, 
would  you  favorsucli  a  procedure? 
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Mr.  Lent.  I  would. 

Mr.  HuxGATE.  Thank  you. 

Sl^eaking  of  statutes,  don't  you  find  running  through  Uv.  ^'^^^^  a  great 
<leal  of  reference  and  i>erliaps  defei-ence  to  IlEW  guidelines?  Don't 
you  find  tliat  the  courts  adupt  moi-e  or  loss  HEW  ^^uidelincs  and  that 
IS  whei-e  we  find  ourselves  in  some  of  the.se  biisin<r  situations? 

Mr.  Lent.  I  am  not  really  up  on  the  HEW  guidelines. 

Mr.  HuxGATE.  The  point  is,  if  that  is  true,  then  might  it  be  possible 
throu<,^h  statutory  action  to  restrict  the  i>ower  of  ilEW  in  the  drafting 
of  ^lidelines^ 

Mr.  Lext.  I  don't  think  that  we  would  really  be  getting  at  the  lieart 
of  the  problem.  AVe  would  just  be  sniping  around  the  circumference  of 
it..  The  henit  of  the  problem  is  that  (Government  is  classifying  children 
by  race  and  then  sending  them  to  schools.  And  if  we  can  somehow  stop 
that,  then  I  think  we  have  gotten  right  to  the  hoait  of  it  without  hoi-s- 
mg  ai-ound  with  IlEAV,  which  like  a  sponge :  Push  it  in  one  place  and 
it  comes  out  over  here. 

Mr.  IIuxgate.  Would  you  agree  that  couits  frequently  i-efer  to  title 
VI  of  the  1964-  Civil  Rights  Act  and  that  that  act  iniirht  be  amended  bv 
statute? 

^Ir.  Lent.  This  is  possible.  I  am  satisfied  with  tho.  language  in  title 
I Y  of  the  Civil  Rights  Act,  section  2000  right  now.  The  only  problem 
with  it  is  the  couits  say  it  does  not  have  the  status  of  tlie  14th  amend- 
ment, and  the  14th  amendment  mandates,  so  tlie  courts  said  in  Swann^ 
taking  race  into  consideration  and  busing,  and  thei-efore  we  are  in  the 
<li]emma  of  having  to  come  up  with  something  that  the  Supi-eiiie  Couit 
Will  look  at  and  pay  attention  to,  and  tlie  only  thing  they  seem  to  lionor 
IS  something  having  the  status  of  the  Constitution. 

ilr.  Hux(;An:.  Would  vou  think  a  good  bit  of  the  problem  could  be 
dealt  with  by  action  of  the  Attorney  General  under  secMon  407(a)  of 
title  IV  of  the  Civil  Rights  Act? 

Mr.  Lext.  I  undei-stand  that  he  has  inteiTened  in  a  number  of  these 
cases  without  any  appreciable  success. 

Mr.  IIi  xG.vrE.  I  am  saying  he  may  not  have  to  intervene  nor  insti- 
tute schot)!  desegregation  .suits  bocan.se  tlie  statute  confers  discretion  on 
the  Attorney  General.  Don't  you  think  he  may  not  have  to  bniig  some 
of  the  hi\y>uits  to  compel  forced  busing?  Wouldn't  that  forbearance 
be  a  quicker  remedy  than  either  a  statute  or  constitutii,..al 
amendment? 

Mr.  Lkxt.  I  would  rather  not  answer  that  because  I  really  don't 
know  that  much  about  that  pai-ticular  subject. 

Mr.  ncx(;.\TE.  As  you  know  title  VI  of  the  19G4  Act  is  the  basic 
authority  for  HEW  school  desegre^'ation  guidelines.  Those  guidelines 
are  often  referred  to  in  conrts'^ophiions.  Section  001  of  Title  VI  in 
part  reads; 

Xo  such  rule  or  regulation  or  order  shaU  become  effective  unless  and  until 
apiiroved  by  tbu  President. 

Do  you  think  that  the  President  thereby  would  have  discretion  to 
disapprove  some  of  these  ordei'S  and  regulations  which  are  found 
repugnant? 

Mr.  Li:vr.  Xo.  I  don't  think  that  follows.  You  keep  bringing  up 
HEW  and  the  Attorney  General.  I  read  all  of  these  cases  and  I  see 
very  little  of  TIKW  and  the  Attorney  General  involvement  in  Swann 
V.  Mecklenburg  and  these  other  cases. 
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Chairman  Ceuj^k.  I  wish  to  thonk  you,  Mr.  I^ent,  for  y(  ur  testimony, 
and  leave  you  with  thio  word  of  advice  as  a  result  of  long,  long  experi- 
ence in  the  practice  of  law:  Some  lawyers,  when  they  iiud  that  they 
have  a  bad  case  on  the  facts,  they  attack  the  L.w.  When  they  have  a  bad 
case  on  the  law,  they  attack  the  facts.  When  they  have  a  bad  case  on  the 
law  and  the  facts,  they  attack  the  ^'^'dge. 

Mr.  Lent.  Thank  you,  Mr.  Chairman. 

Mr.  HuNGATK.  It  the  Chair  will  grant  me  leave  I  will  file  some 
quotations  from  several  opinions  with  extensive  HEW  references  to 
at  this  pomt  in  the  record. 

Chairman  Celler.  It  will  be  accepted. 

(The  material  referred  to  follows :) 

[Excerpt  from  Sicann  v.  Board  of  Education,  402  US  1  (1971)  ] 

*  *  *  *  *  ♦  ♦ 

"On  remnnd  the  District  Court  received  two  new  plans  for  the  elementary 
schools:  a  plan  prepared  by  tlie  United  States  Department  of  Health,  Educa- 
tion, and  Welfare  (the  HEW  plan)  based  on  contiguous  grouping  and  zoning  of 
schools,  and  a  plan  prepared  by  four  members  of  th^-  nine-member  school  board 
(the  minority  plan)  achieving  substantially  the  same  results  as  the  Finger  plan 
but  apparently  w ,  h  slightly  less  transportation." 

[Excti-pt  from  V,S,  v,  Jefferson  Voujity  Loard  of  Education,  380  F2d  385  (.^967^ 
cert.  flenieO.  389  U.S.  840  (19G7)] 
♦  »*♦♦*» 

"111  constructing  the  original  and  revised  decrees,  the  Court  gave  grea^  veight 
to  the  196o  and  1966  IIEW  Guidelines.  These  Guidelines  establish  li  nimum 
standards  clearly  applicable  to  disestablishing  state-sanctioned  see  ogation. 
These  Guidelines  and  our  decree  tre  within  the  decijsions  of  tlrs  '^it,  conip'v 
with  tlje  letter  and  spirit  of  the  Civil  Rights  Act  of  li)64,  and  meet  the  reqni//»- 
ments  of  the  United  States  Coastitution.  Courts  in  this  circuit  should  give 
great  weight  to  future  HEW  Guidelines,  when  '..»ch  <?uidelines  are  applicable 
to  this  circuit  nm^  arc  within  lawful  limits.  We  express  no  opinion  as  to  the 
applicability  of  HEW  Guidelines  in  racially  jmbalanced  situations  such  a.s 
occur  in  some  other  circuits  whe?*'!  it  is  contended  that  state  action  may  be  found 
in  state  tolerance  of  de  facto  segregation  or  in  such  action  as  tho  draw- 
of  attendance  boundaries  based  on  a  neighborhood  school  system. 

The  Court  reaflSrms  the  reversal  of  the  judgments  belcy  and  the  remand 
of  each  case  for  entry  of  the  decree  attached  to  tliis  opinion. 

The  mandate  will  isFne  immediately. 

[Excerpt  from  V.S.  v.  Jefferson  County  Board  of  Education  ^72  F2d 

(1966)] 

The  great '  iilk  of  the  school  districts  in  this  circuit  have  appjied  for  Fi.ieral 
financial  assismnce  and  therefore  operate  under  volunt  \ry  desegregation  plaiis.^** 
Approval  of  thef^  plant:  by  the  OflSce  of  Education  qualifies  the  schools 
for  federal  aid.  In  thi.«;  opinion  we  have  held  that  the  HEW  Guidelines  now  in 
effect  are  constitutional  and  are  within  the  statutory  authority  crepted  in  the 
Civil  Rights  Act  of  1964.  Schools,  therefore,  in  compliance  with  the  Guidelines 
can  ill  general  l)e  regarded  as  discharging  constitutional  obligations. 

Son  v»  schools  have  made  no  move  to  desegregate  or  have  had  plans  rejected 
ns  unsatis  ,  ctory  by  districts  courts  or  the  HEW.  We  expect  the  provisions 
of  the  decree  to  be  applied  in  proceedings  involving  such  schools.  Other  schools 
have  earlier  courtapproved  plans  which  fall  short  of  the  terms  of  the  decree. 
On  motion  by  proper  parties  to  reopen  these  cases,  we  expect  these  plans  to  be 


'3^"AltliOUj:h  only  164  (3.4  percent)  of  the  4,041  *5Chool  districts  In  the  South  have 
qn.-ilined  by  the  court  order  route.  thoHe  district.**  include  most  of  tho  major  cltie*?  of  the 
South  aii(\  acrordhiRly,  a  large  share  of  the  population.  Court  orders  arc  n  sijrnlficant 
metlicd  of  qualification  particularly  in  Louisiana,  where  offlc' d  resistance  to  compliance 
with  Title  VI  lias  beeii  most  widespread.  In  Louisiana,  32  court  orders  have  been  accepted, 
afTectlnp  8fi..'i  percent  of  the  school  'districts  jud:;ed  qualified."  lOflfi— U.S.  Comm.  on  Civ. 
KiRhts.  Survey  of  School  Dest'h'regatlon  in  <^ne  Southern  and  Border  States  46.  See  also 
Table  3  in  Appendix  B. 
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modified  to  conform  with  our  decree.  In  some  '3es  the  parties  may  challenge 
various  aspects  of  HEW-approved  plans.  Our  approval  of  the  existing  Guide- 
lines and  the  difference  owed  to  any  future  Guidelines  is  not  intended  to  deny 
a  day  in  court  to  anv  person  asserting  individual  rights  or  to  any  school  board 
contesting  HEW  action.'^  In  any  school  desegregation  case  the  issue  concerns 
the  constitutional  rights  of  Negroes,  individually  and  as  a  class,  and  the  con- 
stitutional rights  of  the  State— not  the  issue  whether  federal  financial  assist- 
ance should  be  withheld  under  TiUe  VI  of  the  Civil  Rights  Act  of  1964. 

When  school  systems  are  under  court-ordered  desegregation,  the  courts  are 
responsible  for  determining  the  sufficiency  of  the  system's  compliance  with  the 
decree.  The  court's  task,  therefore,  is  a  continuing  process,  especially  in  major 
areas  readily  susceptible  of  observation  and  measurement,  such  as  faculty  in- 
tegration and  student  desegregation.  (1)  As  to  faculty,  we  liave  found  that  sciiool 
authorities  have  an  aflSnnative  duty  to  break  up  the  hif^torical  pattern  of  segre- 
gated faculties,  the  hall-mark  of  tlie  dual  system.  To  aid  the  courts  in  its  task, 
the  decree  requires  the  school  authorities  to  report  to  the  district  courts  the 
progress  made  toward  faculty  integration.  The  school  autliorities  bear  the  burden 
of  justifying  an  apparent  lack  of  progress."*  (2)  As  to  students,  the  decree  re- 
quires school  authorities  to  make  reports  to  the  court  showing  by  race,  by  school, 
by  grade,  the  choices  made  in  each  "choice  period."  A  similar  report  is  required 
after  schools  open  to  show  what  actually  happened  when  schools  opened. 

What  the  decree  contemplates,  then,  is  continuing  judicial  evaluation  of  com- 
pliance by  measuring  the  performance — not  merely  the  promised  performance — 
of  school*  boards  in  carrying  out  their  constitutional  obligation  "to  disestablish 
dual  racially  segregated  school  systems  and  to  achieve  substantial  integration 
within  such  systems."  District  courts  may  call  upon  HEW  for  assistance  in 
determining  whether  a  school  board's  performance  mea"'!res  up  tO  its  obligation 
to  desegregate.  school  oflScials  in  any  district  should  find  that  their  district  still 
has  segregated  laculties  and  schools  or  only  token  integration,  their  affirmative 
duty  to  take  corrective  action  requires  them  to  try  an  alternative  to  a  freedom  of 
choice  plan,  such  as  a  geographic  attendance  plan,  a  combination  of  the  two,  the 
Princeton  plan,"*  or  some  otho  acceptable  substitute,  perhaps  aided  by  an  edu- 
cational park.  Freedom  of  choice  is  not  a  key  that  opens  all  doors  to  equal  educa- 
tional opportunities. 

Given  the  knowledge  of  the  educators  and  administiators  in  the  Office  of  Edu- 
cation and  their  day  to  day  experience  with  thousards  of  sdiooi  systems,  judges 
and  school  officials  can  ill  afford  to  turn  their  backs  on  the  proffer  of  advice, 
from  HEW.  Or  from  any  responsible  government  agency  or  indei^endent  group 
competent  to  worl:  toward  solut;  >n  of  the  complex  problem  of  de  jure  discrimina- 
tion bequeathed  this  generation  by  ten  preceding  generations. 

Xow  after  twelve  years  of  snail's  pace  progress  toward  school  desegregation, 
courts  are  entering  a  new  era.  The  question  to  be  resolved  in  each  case  is :  How  far 
have  formerly  de  juro  segregated  schools  progressed  in  performing  ttheir  affirma- 
tive constitutional  duty  to  furnish  equal  educational  opportunities  to  all  public 
school  children?  The  clock  has  ticked  the  last  ticl:  for  tokenism  and  delay  in  the 
name  of  "deliberate  speed." 

In  the  suit  against  the  Caddo  Parish  School  Board  July  19,  19d5,  the  United 
States  moved  to  i^  tervene  under  §  902  of  the  Civil  Eights  Act  of  1964  (42  U.S  C 
$  2CK>h-2).  The  motion  was  filed  twelve  days  after  the  Board  submitted  its  plan 
in  CO  npliance  with  the  district  court's  decree  of  June  14, 1965,  but  two  days  before 


i»  For  an  HBW  approved  desegregation  plan  held  insufficient  to  protect  constitutional 
richts  of  Nc^ro  students  see  Brown  v.  Boari  of  Education  of  DeWitt  School  District.  E.D. 
Ark  1J)66.  P.  Supp.  See  also  Thompson  v.  County  School  Board  of  Hanover  County,  E.D. 
Va.'o^.  2r»2^F.  5up]^^546;  Turner  v.  County  School  Board  of  Goochland  County,  E.D.  Va. 

^^S?'«'InnmnprjSSe%ailes  Have  clearly  established  the  principle  that  uudi?r  circumstances 
such  as-  this  where  a  hihtorv  of  racial  discritiilnation  exists,  the  burden  of  proof  has  been 
thrown  upon  the  party  having  the  pow^r  to  produce  the  facts  .  .  ."  Chambers  v.  Ilender-- 
sonville  Citv  Board  of  Education.  4  Cir.  1900.  364  P.2d  lfi9.  192.  In  Brown  IT,  permitting 
de^cjirctration  with  "deUheratc  speed"  the  {Supreme  Court  put  the  "btirden  .  .  .  upon  the 
defondantd  to  establish  that  tn(rditionnlJ  tiMie  Is  necessary  to  carry  out  tlie  ruilug  in  an 
effective  manner".  349  U.S.  at  302.  ,  «  ^  »  o  .t 

1=3  U.S.  Comm.  on  Civil  Rights.  Survey  of  School  Desegregation  in  the  Southern  and 
Border  States  1905-66,  p.  54.  .  .  ,  .    ,  « 

i^*The  Princeton  plan  involves  establishing  attendance  zones  including  more  than  one 
school  and  assigning  students  by  grade  rather  than  by  resideiice  location.  Thus  all  of  the 
zone's  students  in  grades  1  through  3  would  attend  school  A.  wiiile  all  students  in  grades 
4  through  0  would  attend  school  B.  For  a  discussion  of  the  plan  see  Fiss.  Racial  Im- 
balance in  the  Public  SchooU;  The  Constitutional  Concepts,  78  Harv.  L.  Kev.  504.  5<3 
(1965). 
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the  original  plaintiffs  filed  their  objections  and  before  tJie  court  issue.!  it«  ..r,?ar 
approving;  the  plan.  The  district  court  denied  thTSn  o^t^e  ground tl^a^ 

bu?^^iL^;"eS^^„^.si^ 

for  purposes  of  appeal.  The  Court,  however,  in  «^ch  carhSS^tll^wn^^ 

Hiii;.,.  ^  %  Z'  "'^  judgments  below  and  REMANDS  each  case  to  the 

COX  DistricrTudi;^''!"'  ^"^jns^i"  accordance  «ith  this  opfnio^  " 
date  "^^"^  "'^        ^  ">  ^^■'■"''^     in  part  at  a  later 

Appendix  A — Pboposed  Decbee 

„iLi\^®^^^^^,  ADJUSTED  and  DECREED  liat  the  detend-mts  their 
tidpltlon  ;  ifh  S^r^n"? •J,^^'*^"^       ^"  actfve  concert  alid  S  - 

on  «f,.  w.«  „„1  '  ''^  .""I  '"■^  l>ermanently  enjoined  from  discriminath.g 
?«rt^cnH  r  V  tn  ."L*^'",'  I?  "''^  "P^-'at'on  of  the  school  system.  As  set  out  more 
^iLw  i;  i  1  i;''*"  f^-'te  affirmative  action  to  d"s^ 

S:irn'\„^?;i;^oS^Xe""«^h^lS^^^  ^"'^•^  "^^^ 

I — SPEED  OF  DE8EGEE0ATION 

Commencing  with  the  1967-08  school  year,  in  accordance  with  th.s  dccre,. 

kindergarten  gradesf  shall  be  desegre^te^  and  ,ui^  s  as 
signed  to  schools,  in  these  grades  without  regard  to  race  or 3. 

II— EXERCISE  OF  CHOICE 

"Pf  '^Jl"^',"!^  provisions  shall  apply  to  all  grades : 
..oionf ;  ".-^f/'"'''*®  ''^  choice  of  schools  may  be  exercised  bv  a 

^rn,i,'  nr To.  hoc     "u^"^  exercising  a  choice  for  the  ninth  or  a  higher 

'„  f        r  "■'■^^''S''  ^^"^         fl«eon  at  the  time  of  ;he  exercise  of  c"  oice 
for  him  bv^s  mre^'t"  o^^lf  ^""^'''^'''ng  a  different  ohoice  is  exeS 

liL  llt  ^  5  P""^^"'  or  other  adult  ijerson  serv  n^'  as  his  nnrent  durinir  thi* 
choice  period  or  at  such  later  time  a.s  the  student  exer'L""  a  chok-e  Kn?h 

XZVV^''  "  ^'"''^"''^  exercisirrchofc'e  mea"s  tt!  exer^^^^^^ 

ofjhe  choice,  as  appropriate,  by  a  parent  or  such  other  adult,  or  by  the  student 

(b)  Annual  Exercise  of  Choiee.  All  ntudeiits  both  white  and  \e''ro  shall  hi. 
required  to  exercise  a  free  choice  of -chools  annually  "  ' 

1967  -.nd^i^d  w'l  Vl^7^'^"^  ^l"""  Shall  commence  May  1, 

and  end  v«rchT  n-i^nJ'  ""1'"  «"''s«iuent  years  ..hall  commence  Maivl,  3 
evPrrt^H  V.  »  ,  P'^ceding  the  ..chool  year  for  wliioh  the  choice  is  he 
exercised.  No  student  or  prospective  student  who  exercises  his  choice  within 
the  choice  period  shall  be  given  any  preference  Pecause  of  the  tiiu"  within  The 
iwriod  when  .such  choice  was  exercLsed.  "nmn  uie 

.uifj  1''',''!?'^',^";"''"'  i  A  *"  exercise  a  choice  within  the 

choice  period  shall  not  preclude  any  student  from  extTcising  a  choice  at  anv 

IZi^^V,^  lT^?r.l''  ''"r'  ''^'^  ^'"'ch  the  chZ 

applies,  bu^  .<^ich  choice  may  be  subordinated  to  the  choices  of  students  who 
exercised  choice  before  the  expiration  of  the  choice  period  \ny  Sent  who 

fn^L^Tf  1''''  r"*"^  "  weok  after  sch^lop«"  shall 

be  assigned  to  the  school  nearest  his  home  where  space  i.s  available  under 

ttrmighout  "he  system  "  "^  ''''''''  ^^P''^'' 

onins  fho!j%i'in^to"{?  n""  "  ^''''^  ""^P  "'^  Choice  period 

Hor^'i  f  defendants  shall  arrange  for  the  consiiicuous  publication  of  a  notice 
describing  the  provision.s  of  this  decree  in  the  newspaper  mo^-^  generallv  drcuh 
lated  in  the  communit.v  The  text  of  the  notice  shall  be  substantiallv  siii.ilar  to 
the  text  of  the  explanatory  letter  sent  home  to  parents.  (See  mragraph  Il(e)  ) 
Publication  as  a  legal  notice  will  not  be  sufficient.  Copies  of  this  notice  miwt 
also  be  given  at  that  time  to  all  radio  and  television  stations  serving  the  cl.ni- 

T/ri/;i,o"„'mnn"Jf?*'a^^'"5^f''"i'  ^  l]"""^^"     ^'^^  "^l"""  ">  the  school  system 
"nd  at  the  office  of  the  Superintendent  of  Education. 

(f)  MaiUng  of  Explanatory  Uttern  nnd  Choiee  Formi.  On  the  irst  dHv  of  th* 

cholc9  period  there  shall  be  distributed  by  flrst-class  mail  an  explanatory  letter 
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and  a  choice  form  to  the  purent  (or  other  adult  person  acting  parent,  if 
known  to  the  defendants)  of  each  student,  together  with  a  return  envelope 
addressed  to  the  Superintendent.  Should  the  defendants  satisfactorily  demon- 
strate to  the  court  that  they  are  unable  to  comply  :vith  the  requireuient  of  dis- 
tributing the  explanatory  letter  and  choice  form  by  flrst-class  mail,  tl>ey  shall 
propose  an  alternative  method  which  will  maximize  individual  notice,  \.e.,  per- 
sonal notice  to  parents  by  delivery  to  the  pupil  with  adequate  procedures  to 
insure  the  delivery  of  the  notice.  The  text  for  the  explanatory  letter  «nd  choice 
form  shall  essentially  conform  to  the  sample  letter  and  choice  form  appended  to 
this-  decree. 

(g)  Extra  Copies  of  the  Explanatory  Letter  and  Choiee  Form.  Extra  copies 
of  the  explanatory  letter  and  choice  form  shall  be  freely  available  to  parents, 
students^  prosi>ective  students,  and  the  general  public  at  each  school  in  the 
system  and  at  the  office  of  the  Superintendent  of  Education  during  the  times 
of  the  year  when  such  sxihools  are  usually  open. 

(h)  Content  of  Choice  Form.  Each  choice  form  shall  set  forth  the  name  and 
location  of  the  grades  offered  at  each  school  and  may  require  of  the  i»erson 
exercising  the  choice  the  name,  address,  age  of  student,  school  and  grade  cur- 
rently or  most  recently  attended  by  tlie  student  the  school  chosen,  the  signature 
of  one  parent  or  other  adult  person  serving  as  parent,  or  where  appropriate  the 
signature  of  the  student,  and  the  identity  of  the  person  signing.  Xo  statement  of 
reasons  for  a  particular  choiee,  or  any  other  inforumtlon,  or  any  witness  or  other 
authentie:ition,  nmy  be  required  or  rc-q nested,  without  approval  of  the  court. 

(i)  Return  of  Choice  Form.  At  the  option  of  the  i>erson  completing  tlie  choice 
form,  the  icice  may  be  returned  by  mail,  in  ixjrson,  or  by  messenger  to  any 
school  in  ti  e  school  system  or  to  the  office  of  the  Sui>erintendent. 

(j)  Choices  not  on  Officiai  Farm.  The  exercise  of  choice  may  also  be  made  by 
the  submission  in  like  mannfc''  of  any  other  writing  which  contains  information 
sufficient  to  identify  the  student  a"*!  indicates  that  he  has  made  a  choice  of  schw^l. 

(k)  Choice  Forms  Binding.  When  a  choice  fonn  has  once  been  riubmitttni  and 
the  choice  period  has  exoired,  Uie  choice  is  binding  for  the  entire  school  year  and 
nmy  not  be  changetl  except  in  cases  of  parents  making  different  choices  from  their 
cliildriMi  under  the  conditions  set  forth  in  paragraph  II  (a)  of  this  'decree  and  in 
exceptional  cases  where,  absent  the  consideration  of  race,  a  change  is  education- 
ally called  for  or  where  comi)elling  hardship  is  shown  by  the  student. 

(!)  Preference  in  Assignment.  In  assigning  students  to  schools,  no  preferences 
shall  be  given  to  any  student  for  prior  attendance  at  a  school  and,  except  with 
the  approval  of  court  in  extraordinary  circumstances,  no  choice  .shall  be  denied 
for  any  mison  other  than  overcrowding.  In  case  of  overcrowding  at  any  school 
perference  shall  be  given  on  the  basis  of  the  proxbnity  of  the  school  to  the  homes 
of  the  students  choosing  it,  without  regard  to  race  or  color.  Standards  for 
determining  overcrowding  shall  be  applied  uniformly  throughout  the  fsystem. 

(m)  Second  Choice  Wft^rc  First  Choice  Is  Denied.  Any  student  whose  choice 
is  denied  must  be  promptly  notified  in  writing  and  gi'-en  his  choice  of  any  school 
in  the  school  system  serving  his  grade  level  where  space  is  available.  The  student 
shall  have  seven  days  from  the  receipt  of  notice  of  a  denial  of  first  choice  4r 
which  to  exercis(»  a  second  choice. 

(n)  Transportation.  Where  transportation  is  generally  providecl,  bu.<^?s  must 
be  routed  to  the  ma'  imura  extent  feasible  in  light  0/  the  geographic  distribution 
of  students,  so  as  to  sen'e  each  student  choosing  any  school  in  the  system.  Every 
student  choosing  eithei  the  formerly  white  or  the  former  Negro  school  nearest 
his  residence  must  be  transfiorted  to  the  school  to  which  he  1  •  assigne<l  under 
the^e  provision.^,  whether  or  not  it  is  his  first  choice,  if  that  school  is  .sufficientlv 
distant  from  his  home  to  make  him  eligible  for  transportation  under  generally 
applicable  transportation  rules. 

(o)  Officials  not  to  Influence  Choice.  At  no  tiUiC  Siiall  any  official  teacher,  or 
employee  of  the  school  system  influence  any  parent,  or  other  adult  person  serving 
as  a  parent,  or  any  students  in  the  exercise  of  a  choice  or  favor  or  penalize  any 
person  because  of  a  choice  made.  If  the  defendant  school  board  employs  pro- 
fessional guidance  counselors,  such  persons  shall  has<»  their  guidance  and  couasel- 
ing  on  the  individual  student's  particular  personal,  academic,  and  vocational 
needs.  Such  guidance  and  counseling  by  teachers  as  well  as  professional  guidance 
counselors  snail  be  availaule  to  all  students  without  regard  to  race  or  color. 

(p)  Protection  of  Persons  Ecucrdsinq  Choice.  Wi*h<n  their  authoiity  school 
officials  are  responsible  for  the  p»*otection  of  persons  exercising  rights  under  or 
otlierwise  affecttni  by  this  decree.  Thev  «hall,  without  delay,  take  appropriate 
action  with  regcrd  to  any  student  or  staff  member  who  interferes  with  the  sue- 
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cessful  operation  of  the  plan.  Such  interference  shall  include  harassment,  intim- 
idation, threats,  i^ostile  words  or  acts,  and  similar  behavior  The  school  board 
shall  not  publish,  allow,  or  cause  to  be  published,  the  names  or  addresses  of 
pupils  exercising  rights  or  otherwise  affected  by  this  decree.  If  officials  of  the 
school  system  are  not  able  to  provide  sufficient  protection,  they  shall  seek  what- 
ever assistance  is  necessary  from  other  appropriate  officials. 

Ill — PBOSPECTIVE  STUDENTS 

B;ich  i)rospective  new  student  shall  be  required  to  exercise  a  choice  of  schools 
before  or  at  the  time  of  enrollment  All  such  students  known  to  defendants  shall 
be  furnished  a  copy  of  the  prescribed  letter  to  parents,  and  choice  form,  by  mail 
or  in  person,  on  the  date  the  choice  period  opens  or  as  soon  thereafter  as  the 
school  system  learns  that  he  plans  to  enroll.  Where  there  is  no  pre-registration 
procedure  for  newly  entering  ;studente,  copies  of  the  choice  forms  shall  be  avail- 
able at  the  Office  of  the  Superintendent  and  at  each  school  during  the  time  the 
school  is  usually  open. 

IV — ^TBANSFEKS 

(a)  Transfers  for  Students.  Any  student  shall  have  the  right  at  the  beginning 
of  a  new  term  to  transfer  to  any  school  from  which  he  was  excluded  or  would 
otherwise  be  excluded  on  account  of  his  race  or  color. 

(b)  Transfers  for  Special  Needs.  Any  /student  who  requires  a  course  of  sttidy 
not  offered  at  the  school  to  which  he  has  been  assigned  may  be  permitted,  upon 
his  written  application,  at  the  beginning  of  any  school  term  or  semester,  to 
transfer  to  another  school  which  offers  courses  for  Via  ;special  needs. 

(c)  Transfers  to  Special  Classes  or  Schools,  if  the  defendants  operate  and 
maintain  special  classes  or  schools  for  physicall:  handicapped,  mentally  retarded, 
or  gifted  children,  the  defendants  may  assign  children  to  such  schools  or  classes 
on  a  bfusis  related  to  the  function  of  the  special  clos.s  or  school  that  is  other  than 
freedom  of  choice.  In  no  event  shall  such  assignments  be  made  on  the  basis  of 
race  or  color  or  in  a  manner  which  tends  to  perijetuate  a  dual  school  system 
based  on  race  or  color. 

V — SEBVICES,  FACILITIES,  ACTIVITIES  AND  PROOBAMS 

No  stjident  jshall  be  segregated  or  discriminated  against  on  account  of  race 
or  color  in  any  service,  facility,  activity,  or  program  (iiiCluding  transportation, 
athletics,  or  other  extracurricular  activity)  Uiat  may  be  conducted  or  sponsored 
by  or  affiliated  with  the  school  in  which  he  is  enrolled.  A  student  attending  school 
for  the  first  time  on  a  desegregated  basis  may  not  be  subject  to  any  disqualification 
or  waiting  period  for  participation  in  activities  and  programjs,  including  i^thletics, 
which  might  otherwise  apply  because  he  is  a  transfer  or  newly  assigned  student 
except  tliat  such  transi-erees  shall  be  subject  to  long-standing,  non-racially  based 
rules  of  city,  county,  or  state  athletic  a;8sociations  dealing  with  the  eligibility 
of  transfer  students  for  athletic  contests  All  school  use  or  school-sponsored  use 
of  athletic  fields,  meeting  rooms,  and  all  other  school  related  services,  facilities, 
activities,  and  programs  such  as  Commcncer.  mt  exercises  and  pt:  rent-teacher 
meetings  which  are  open  to  person?  other  than  enrolled  students,  shall  be  open 
to  all  persoii.8  without  regard  to  race  or  color.  AH  special  educational  programs 
<!onducted  by  the  dcfcndanty  shall  be  conducted  without  regard  to  r.  :e  or  color. 

VI — SCHOOL  EQUALIZATION 

(a)  Inferior  ^^chools.  In  schools  heretofore  maintained  for  Negro  students, 
the  defendants  su.^U  take  prompt  stepj^  necessary  to  provide  physical  facilities, 
equipment,  courses  of  instruction,  and  '.nstnictional  materials  of  quality  equal 
to  that  provided  in  schools  previously  nmintained  for  white  students.  Conditions 
of  overcrowding,  as  determined  by  ^nipil -teacher  ratios  and  pupil-classroom 
ralios  sball,  ♦^o  the  extent  feasible,  !)e  distributed  evenly  between  schools  for- 
merly maintsnned  for  Negro  students  and  those  formerly  main<4iincd  for  white 
students.  If  foi  any  reason  it  is  not  feasible  to  improve  sufficiently  any  school 
formerly  mainta'ned  for  Negro  students,  where  such  improvement  would  other- 
wise be  required  by  this  subparagraph,  such  school  shall  be  closed  as  soor  as 
possible,  and  studc^nis  enrolled  in  tbf»  school  shall  be  reassigned  on  the  basis  of 
ftecdom  of  choice.  By  Octouer  of        year,  def'ndants  shall  report  to  the  CleiU 
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of  the  Court  pupil -teaclier  ratios,  pupil-classroom  ratios,  and  per-pupil  exi)endi- 
tures  both  as  to  operating  i.ud  capital  improrement  costs,  and  shall  outline  the 
steps  to  be  taken  and  the  time  within  which  they  shall  accomplish  the  equaliza- 
tion of  such  schools. 

(b)  Remedial  Programs.  The  defendants  shall  provide  remedial  education 
programs  which  permit  students  attending  or  who  have  previously  attended 
all-Negro  schools  to  overcome  past  inadequacies  in  their  education. 

Vn — NEW  CONSTBUCnON 

The  defendantfir  to  the  extent  consistent  with  the  proper  operation  of  the 
school  syst^  as  a  whole^  shall  locate  any  new  school  and  subbtant:all7  exi>and 
any  existing  schools  with  the  objective  of  eradicating  the  vestiges  of  che  dual 
system  and  of  eliminating  the  effects  of  segregation. 

vm — PACULTT  AND  S:AFF 

(a)  Faculty  Employment.  Bace  or  color  shall  not  be  a  factor  in  the  hiring, 
assignment,  reassignment,  promotion,  demotion,  or  dismissal  of  teachers  and 
other  professional  staff  members,  including  student  teachers,  except  that  race 
may  be  taken  into  account  for  the  purpose  of  counteracting  or  correcting  the 
effect  of  the  segregated  assignment  of  teachers  in  the  dual  system.  Teachers, 
principals,  and  staff  members  shall  be  assigned  to  schools  so  that  the  faculty 
and  staff  is  not  composed  exclusively  of  members  of  one  race.  Wherever  possible, 
teachers  shall  be  assigned  so  that  more  than  one  teacher  of  the  minority  race 
(wliite  or  Negro)  shall  be  on  a  desegregated  faculty.  Defendants  shall  take  posi- 
tive and  affirmative  steps  to  accomplish  the  desegregation  of  their  school  facul- 
ties and  to  achieve  substantial  desegregation  of  faculties  in  as  many  of  the 
schools  as  possible  for  the  1967-68  school  year  notwithstanding  that  teacher 
contracts  for  the  1966-67  or  1967-68  school  years  may  have  already  been  signed 
and  approved  The  tenure  of  teachers  in  the  system  shall  not  be  used  as  an  excuse 
for  failure  to  comply  with  this  provision.  The  defendants  shall  establish  as  an 
objective  that  the  pattern  of  teacher  assignment  to  any  particular  school  not  ))e 
identifiable  as  tailored  for  a  he'  vy  concentration  of  either  Negro  or  white  pupils 
in  the  school. 

(b)  DismissaU,  Teachers  and  ot;her  professional  staff  members  may  not  be 
discriminatorily  assign'>d,  dismissed,  demoted,  or  passed  over  for  retention^ 
promotion,  or  rehiring,  on  the  ground  of  race  or  color.  In  any  instance  where 
one  or  more  teachers  or  other  professional  staff  members  are  to  be  displaced  as 
a  result  of  desegregation »  no  staff  vacancy  iu  the  school  system  shall  be  filled 
through  recruitment  from  ovi-jside  thf»  system  unless  no  such  displaced  staff 
member  is  qualified  to  fill  the  vacancy.  If,  as  a  result  of  desegregation,  there  Is 
to  be  a  reduction  lU  the  total  professional  staff  of  the  school  system,  the  qualifi- 
cations of  all  staff  members  in  the  system  shall  be  evaluated  in  selectirig  the 
staff  member  to  be  released  without  consideration  of  race  or  color.  A  report 
containing  any  such  proposed  dismissals,  and  the  reasons  therefor,  shall  be  filed 
with  the  Clerk  of  the  Court,  serving  copies  upon  opposing  counsel,  within  five 
(5)  days  after  such  dismiss?!,  demotion,  etc.,  as  proposed. 

(c)  Past  Assignment  The  defendants  shall  take  steps  to  assign  and  reassign 
teachers  and  other  professional  staff  members  to  eliminate  past  discriminatory 
patterns. 

IX — KEPOftTS  TO  THE  COUftT 

(1)  Report  on  Choice  Period.  The  defendants  shall  ser  .*^  ui/on  the  opposing 
parties  and  file  with  the  Clerk  of  the  Court  on  or  before  '»;Til  16, 1067,  and  on 
or  before  June  15, 1967,  and  In  each  subsefjuent  year  on  or  ),i , <)re  June  1,  a  report 
tabulating  by  race  the  number  of  choice  applications  an^j  transfer  applications 
received  for  enrollment  in  each  grade  in  each  school  in  the  «ystem.  and  the  num- 
ber of  choices  ami  transfers  granted  and  'he  number  of  denials  in  each  grade 
of  each  school.  The  report  shall  also  state  any  reasons  relied  upon  in  denying 
vholce  and  shall  tabulate,  by  school  and  i»y  race  of  student,  the  number  of 
choices  and  transfers  denied  for  each  such  reason. 

In  addition,  the  report  shall  show  Uie  perc  n^iige  of  pupils  actually  transferred 
or  assi<rned  from  segregated  grades  or  to  scnools  attended  predominantly  by 
pupils  of  a  race  other  than  race  of  the  applicant  for  at  ndance  during  the  1966- 
67  school  year,  witii  comparable  data  for  the  1065-60  school  year.  Such  additional 
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(2)  Report  After  School  Opening.  The  defendants  shall,  In  addition  to  reoortq 
elsewhere  dnscribed.  serve  upon  opposing  counsel  and  file  with  the  Clerk  o^thf 
Court  within  15  days  after  the  opening  of  schools  for  the  fa  1  semester  of  each 
year,  a  report  setting  forth  the  following  information :  semester  or  each 

(i)  The  name,  nd?ress.  grade,  school  of  choice  and  school  of  present 
attendance  of  each  student  who  has  withdrawn  or  request^  withdril^Tof 
his  choice  of  school  or  who  has  transferred  after  the  2rt  ofthe  sc^^^year 
SranilV-rSX^r^L*"^  ^^^^TZZ^ 

o  ■  Z  o*^cfr;r,'  '°  this  subpamgraph.  This  rerK,rt  shal?  stat^heTJ; 
foAw  ?«  f"'I"''yf  All  onch  such  vacancy  and  Indicate  whether  such 
tencher  is  newly  employed  or  was  transferred  from  within  the  system  The 
Inh^JlRf"/'  'l;r  S"'"'?^:  of  transfers  within  the  system  staU  i^teateTSl 
schools  from  whirh  ana  to  which  the  transfers  wore  made.  The  report  shall 

foft^fe  ^'rl'enTS'r'    ^"'""^  "^^"^"^ '°  toTh  Jl^Sll 

(ill)  The  number  of  students  by  race,  in  each  grade  of  each  school. 

Explanatory  Letter 
(School  System  Name  and  Office  Address) 
Dear  Parent:  <I>ate  Sent) 

All  grades  in  our  school  .system  will  be  desegregated  next  year.  Any  student 
ZlaoTH  ^.  °S  ^^''^  S^^"^  "^''t        °»«y  cheese  to  attend  a^y 

^  «^  ^L^n'-y^'^""'  'Whether  that  school  was  formerly  all-white 

Yo.ffl„/fn^;r  M.T      "".""f  ^^^"^  y""'  <^hild  is  attending  this  year, 

Son  and  your  child  may  select  any  school  vou  wish. 

.    „fi2„*^'u^°*;  y.!'"*'  make  a  choice  of  schools.  If  a  child 

is  enterinK  the  ninth  or  higher  grade,  or  If  the  child  is  fifteen  vears  old  o?  older 
^  ■ent'^m'^,s?VJl.%h''°'?f  i'"''"'*"-  Otherwise  a  parent  or  othef  adult  serving  as 
0^^'  Hm^  ,!„.ff^„^^  "^"ul         ^        enrolling  In  the  school  system  for  the 
The  ?nr^  on  rhlh°f'v.'""'if     "^o*!*  the  time  of  his  enrollment. 

.1.  ..M  v2.^  I Jfii''^'' i''^  ^  n'«<l« attached  to  this  letter.  It 

enve  o,^  oHSnlt?  f/'u  '"^'^''^  ^'  """y        "     the  endo.«ed 

Hffl^  Sf'f^I  Q^'^^ff  I'  H  messenger  or  by  hand  to  any  school  principal  or  to  the 

Sr2  vou  toTtu™^v„tr"^°?"^^  1       ^""^  ^  ^o  one  may 

rpH.-Jni„   »i  1  and  no  preference  Is  given 

for  returning  the  choice  form  early.  «o  e  »«=« 

in^!°nWlne''n'^h„f;!f''''^J     "'l^""  permitted  to  influence  anyone 

m.f^^i  *  ''^  .^"""^  ^"""'y  "^t"™  o'  the  choice  form.  No  one  is  per- 
madP  A  i^Iw  °^P«"»»=*  »ny  student  o""  other  pe  -  -  because  of  a  chSTce 

Kn  nt^l    ^"^^^'"^^!  3'^'^'^°^  ^  changed  except  io.  serious  hardshii.. 
«.w.ni^Wol       "'^.'l?  ^or  reasons  of  overcrowding  at  tho 

Sfereni  ^^"^  ««hool  will  have 

isT3rmIi'Z7f  Vh^  provided  if  reasonably  possible,  no  matter  what  school 

v«^B  L   .  «  ^i}^^  ^'^^'^^  s''st^°»  provide  tr  nsportaUon.] 

fhpf  fhn^^Hi'i  8'='"^'  staff  win  do  everything  we  can  to  see  to  it 

iZ^'J'TJcZl^''''      '^"''^'^  ""•^       desegregation  of  our  schools 
Sincerely  yours, 

Superintendent. 

Choice  Form 

This  form  is  provided  for  you  tc,  choose  a  school  for  yoar  child  to  attend  next 
nWM  ^7  30  days  to  make  your  choice.  It  does  not  matter  which  SI  vonr 
Jn^^n!  «    v.,?^*^        ^""^        ""^^  whether  the  school  you  choose  wa« 

nH^M^^  .7"^*^  ""'u^^^''  be  mailed  or  brought  to  the 

princiiMi  of  any  school  in  the  system  or  to  the  office  of  the  Superintendent 
(address],  by  June  1, 1967.  A  choice  is  required  for  eadi  chiid  ^"P^nnienaent, 


269 

Name  of  child  


iljaHt)                         fFlrst)  (Middle) 
Address  


Name  of  Parent  or  other 

adult  serving  as  parent  ,  

If  child  is  entering  first  grade,  date  of  birth : 


(Month)         (Day)  (Year) 

Grade  child  is  entering-     

School  attended  last  year  

Choose  one  of  the  following  schools  by  marking  an  X  beside  the  name. 

Name  of  School  Grade  Location 


Signature 
Date  


To  be  filled  in  by  Superintendent : 

School  Assigned^  

1  In  Rnbs^nent  years  the  dates  In  both  the  explanatory  letter  and  the  choice  form  should 
'tie  changed  to  conform  to  the  choice  period. 

Chairman  Ckller.  The  Chair  will  place  in  the  record  a  statement 
of  Richard  Fulton,  Representative  in  Confrress  from  Tennessee;  a 
statement  of  the  Honorable  Ray  Roberts,  Representative  in  Congress 
from  the.  State  of  Texas;  a  siatement  from  Mr,  M.  Rutherford,  can- 
didate. State  board  of  education,  of  Bryan,  Texas:  a  statement  of 
the  Honorable  Joe  Hawn,  State  representative  of  Texas  House  of 
Representatives;  a  statement  of  Garden  City  Ci\nc  Association,  Gar- 
den Cit}-,  Mich.,  submitted  by  l*'rs.  Mary  Markowicz,  secretary:  a 
letter  to  the  chairman  from  Mrs.  James  B.  Scott,  Charlotte-Mecklen- 
burg Board  of  Education,  and  a  statement  of  Mr.  Clav  Smothers  of 
Dallas,  Tex. 

(The  documents  follow:) 

Statement  op  Hon.,  Richard  Fulton,  a  U.S.  Repbesentative  ix  Cokgbess  Pbom 
THE  State  op  Tennessee 

Mr.,  Cbnlrman.  I  welcome  the  opportunity  to  provide  my  comments  to  the 
House  Jndlclary  Comrjittoe  on  H.J.  Res.  020  nnd  oth^r  proposed  Amendments 
to  the  C^Tistltntlon  rciatinf?  to  the  busing:  of  school  students. 

ThjV  .K  one  of  the  most  difficult  problems  wMch  many  of  us  have  had  to  face 
^urini;  oiir  careers  in  public  service.  But  face  it  we  mirt  because  I  am  firmly 
convinced  that  unless  we  provide  some  appropriate  and  meaningful  reUef.  this 
Issue  Is  uoinff  to  prow  until  it  envelops  the  entire  Nation. 

Since  the  first  day  I  was  privileged  t  serve  in  the  United  States  House  of 
Hepre^entfltives.  I  have  been  a  firm  an(i  unwavering  supporter  of  equal  rights 
leg'slation.  Every  bill  of  this  nature  which  has  come  bef  i-e  the  House  of  Repre- 
sentatives o'-er  the  past  0  years  has  had  my  vote  nnd  support. 

Over  thcrt*  years,  the  general  public  has  grown  to  accept,  for  the  m*)St  part, 
these  very  ^controversial  pieces  of  legislation  passed  by  Congress  to  give  legal 
aufhority  to  the  rights,  freedoms  and  protections  guaranteed  by  our  Constitution. 

In  80  ioing  we  have  ofter  moved  ahead  of  the  Supreme  Court.  But  today  we 
arc  caught  up  In  the  backwash  of  recent  court  decision's  which  threaten  to 
undermine  the  foundations  of  our  p  ^blie  e<liication  system  by  orodlng  Its  support 
by  parent,  child  nnd  the  public  in  general. 

My  own  community.  Metropolitan  Nasbvlllf-Davidson  County.  Tennessee,  has 
been  particularly  hard  hit.  causing  immeasurable  resentment  nnd  public  anger. 
It  if  to  the  everlasting  credit  of  my  community  thet  the  vast  majority  of  its 
parents  and  students  have  chosen,  with  profound  resentment  In  many  cases, 
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to  obey  the  law  rather  than  follow  the  irresponsible  exhortations  of  demaeogues 
to  disobey   r  disregard  it. 

Mr.  Chairman,  there  are  two  ways  to  approach  this  problem.  One  is  through 
legislation.  The  other  is  through  a  Constitutional  Amendment 

There  are  in  the  House  today  many  proposed  bills  which  would  alleviate  the 
busing  problem.  One,  which  I  sponsor,  would  provide  a  massive  infusion  of 
Federal  funds  for  public  school  construction  and  renovation  which  would  enable ' 
our  financiaUy-strapped  local  governments  to  construct  new  facilities  where  they 
are  needed,  renovate  existing  facilities  and  redraw  school  lines  to  minimize 
the  need  for  busing  and  maximize  equal  education  opportunity  for  every  public 
school  child  in  America. 

This  is  just  one  of  several  positive  proposals  being  offered  in  the  House  to 
alleviale  the  busing  problem. 

Anot'jt'v  b;U  which  I  am  co-sponsoring  and  urge  approval  by  this  Committee 
is  legislation  to  itiiuove  the.se  school  cases  trom  the  jurisdiction  of  the  Federal 
courts.  I'he  Congress  has  this  authority  under  Article  III  of  the  Constitution. 

These  and  ms;  r  other  bills  are  i>ending  in  the  Congress.  Unfortunately,  until 
the  commenceme  t  of  these  hearings,  no  action  had  been  taken. 

This  is  very  u;J'ortunate  It  is  unfortunate  for  the  children  and  parents  who 
are  so  justifiat'>  concerned,  upset  and  indignant  over  the  disruptive  busing 
which  has  been  forced  by  the  Courts.  It  is  unfortunate  for  the  Congress  beaiuse 
the  longe»'  we  delay,  the  greater  becomes  the  pressure  ui>on  us  as^  school  svstem 
after  school  5«ystem  is  plugged  into  admiuisc  .ative,  financial  and  emotional  chaos. 
It  is  imfortunate  for  the  Constitution  because  as  the  Congress  delays  legislation, 
the  demands  for  Constitutional  amendment  grow. 

Personally,  I  would  prefer  to  see  this  matter  handled  by  legislation.  The  other 
body  this  week  will  indicate  whether  or  not  this  approach  is  feasible. 

But  regardless  of  the  action  tal:en  by  the  other  body,  these  hearings  and 
considerations  should  nove  forward.  Until  such  time  as  the  Congress  actually 
passes  legislation  no  weaker  than  tiiose  anti-busing  uiiiendments  adopted  in  the 
Senate  on  Friday.  February  24, 1972,  a  Constitutional  amendment  should  re.aain 
under  active  consideration. 

Mr.  Chairman,  the  m  ^si  referred  to  ConsMtutional  amendment  proi)osal  is 
H.J.  nes.  020  ":vhich  v  ould  provide  that  no  public  school  student  shall,  because 
of  his  race,  creed  or  color,  be  assigned  to  or  required  to  attend  a  particular 
school. 

The  wording  of  this  proposed  amendment  raises  some  questions  and  concern  in 
my  mind,  ^'onethelcss,  I  am  one  of  tbe  145  members  who  have  signed  the  discharge 
petition  on  this  legislation. 

This  was  not  a  step  I  wished  to  take.  Rather,  I  would  have  hoped  that  the 
proper  leadership  would  emerge  in  the  House  steer  rrfief  legislation  t'lropgh 
appropriate  couimittees  and  to  the  floor  for  n  vote. 

Unfortunately,  this  has  not  happened.  These  hearings  are  held  today  in  full 
knowledge  that  the  names  on  that  discharge  petition  could  very  soor  reach  the 
required  2:^8. 

Therefore,  befcrc  this  happens,  I  respectfully  urge,  Mr.  Chainnan,  that  this 
committee  and  its  distinguished  members  report  legislation  ai  propriate  to  the 
needs  and  problems  we  face. 

If  you  feel  that  H.-T.  Res.  620  is  lacking,  deficient,  or  retro.Te.<;sive,  then  make 
what  corrections  the  committee,  in  its  wisdom,  deems  necessary. 

I  would  prefer  legislation  to  a  Constitutional  Amendment.  But  if  we  are  going 
to  be  denied  the  opportunity  to  meet  our  ouligation  through  legislation,  then  I 
respectfully  urge  this  Committee  to  send  an  Amendment  to  the  floor  where  the 
House  can  have  an  opporttmity  to  express  its  will. 


Statement  op  Hon.  Rat  Roberts,  a  U.S.  ReapRESENTATnE  in  Congress  From  the 

State  op  Texas 

Mr.  Chaimian,  Thank  you  for  t^e  opportunity  of  appcnrlng  bo  fore  your  C.WAi 
guished  committee  today  in  supi>ort  of  my  propoMjd  constitutional  amendment 
to  infnire  the  rights  of  parents  and  local  school  authorities  to  determine  which 
school  the  children  in  that  locality  will  attend  (H.J.  Res.  781 K 

The  purpose  of  the  amendment  is  readily  apparent.  The  purpose  of  my  appear- 
ance is  to  justify  the  need  for  an  amendment  of  this  type. 
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I  am  acutely  aware  that  a  constitutional  amendment  is  a  remedy  to  be  proposed 
only  after  careful  reflection  upon  its  future  consequences.  I  realize  alao  that  this 
is  one  of  the  few  times  in  our  history  when  a  constitutional  amendment  has  been 
proposed  to  deal  with  what  can  only  be  termed  a  transient  issue,  that  is,  an 
issue— the  integration  of  minority  races  into  the  mainstream  of  American 
society — ^which  we  all  know  must  be  effectuated  in  the  future  if  our  eociety  is  to 
be  a  homogeneous,  viable  entity.  Nonetheless,  because  of  developments  which  have 
taken  place  over  the  course  of  American  history,  and  I  am  speakiug  now  of  the 
unjustifiable  imbalance  that  has  developed  between  the  legislative  supremacy  as 
ad\ocated  * .  the  American  Constitution  and  the  judicial  supremacy  that  is  dan- 
gerously el  se  to  an  accomplished  fact  in  the  ongoing  process  of  American  Govern- 
ment today,  X  feel  that  the  time  has  come  for  the  Congress  to  reassert  itself  as  the 
voice  of  the  pev>ple  in  this  matter,  and  it  may  be  tliat  a  constitutional  amendment 
is  the  only  way  that  a  proper  balance  can  be  restored  and  the  people's  will  can 
be  effectuated,  at  least  on  the  issue  of  neighborhood  schools  I  am  suggesting  that 
on  the  particular  issue  of  busing  school  cliildrou  out  of  their  respective  neighbor- 
hoods for  the  purpose  of  achieving  a  proper  racial  mixture  within  the  various 
schools — an  issue  about  which  the  American  i)eople  feel  very  strongly,  it  is  nec- 
essary that  the  Congress,  the  basic  representatives  and  the  primary  voice  of 
the  iHJOplc.  be  able  to  represent  the  people  of  this  country  at  this  particular  time 
and  to  make  the  will  of  the  people  I  i  actualized.  It  is  therefore  necessary  that 
the  Congress  be  able  to  prevail  on  this  particular  issue,  just  as  it  is  their  duty  to 
prevail  on  all  matters  properly  in  the  legislative  sphere. 

The  introduction  of  this  amendment  should  not  be  coastrued  to  mean  that  we 
regard  busing  as  constitutional  and  that,  therefore,  an  amendment  is  only  to  pre* 
vent  our  courts  from  carrying  out  the  mandate  of  the  Constitution  as  it  stands 
today.  Quite  the  contrary.  We  regard  busing  as  a  means  to  achieve  a  goal  which 
is  not  mandated  by  the  Constitution,  and  an  inappropriate  means  at  that  The 
courts  would  be  well  advised  to  understand  us  on  this  nmtter.  Busing  for  the 
purpose  of  achieving  a  proper  racial  mixture  is  not  now,  never  was,  nor  can  be 
construed  in  the  future  t^  be  the  proper  remedy  for  segreg;«tion  under  any  clause 
found  in  the  Constitution  as  it  stands  at  this  date.  Busing  itself  io  not  a  constitu- 
tional issue.  The  issue  is  whether  there  is  anything  in  the  constitution  which 
necessitates  the  achieving  of  a  racial  mixture  by  busing .  a  practice  which  is  edu- 
cationally, psychologically  and  physically  detrimental  lo  school  chuJ  n  accord- 
ing to  the  best  evidence  available. 


Statement  OF  Hon.  Joe  Hawn,  Texas  State  Repbesentaiive 

Mr.  Chairman  and  Members  of  the  Committee  on  the  Judiciary,  the  recent 
court  ordered  busing  of  students  in  the  Dallas  Independent  .School  District,  to 
create  a  racial  balance  by  percentages,  has  created  more  havoc  and  disruption 
than  anything  that  has  ever  come  about  in  our  City.  The  disbelief  and  anger 
that  I  have  heard  expressed  by  individuals  and  groups  has  convinced  me  thai 
this  was  the  most  ill-conceived  and  disruptive  order  ever  handed  down  by  any 
Court  in  our  land. 

Many  citizens  expressed  pppcsition  to  court-ordered  busing  when  it  was  occur- 
ring in  other  oitu^  throughout  the  N-^tion  and  were  then  asking  questions  how 
it  might  be  avoided  in  our  own  City  and  how  the  Courts  could  as-sume  such  au- 
thority over  the  objection  of  the  majority  of  the  citizens  financially  supjwrting 
their  school  districts.  They  expressc<l  disbeliefs  and  apprehensions  when  ft  was 
hapi»ening  to  other  school  districts,  but  when  it  hit  them  in  their  own  back  yard, 
they  disrogrtrdcHl  philosophies  and  expressed  only  anger. 

Meetings  were  held  all  over  our  school  district  even  while  the  court  decision 
r  as  still  pending.  When  the  first  proposea  plan  was  presented  to  the  co  irts  and 
pnlilishe<l  in  our  local  new:;  media,  the  citizens*  reaction  was  immediate  and  near 
violent. 

I  attended,  and  .«?poke,  to  many  of  these  first  meetings  and  my  general  theme 
was  to  advise  tlie  citi>.en«  to  express  their  oiJposition  to  the  Court,  ^ut  to  pivpare 
themselves  to  live  with  whatever  decision  was  hondeii  down  because  that  would 
be  the  law  untU  we  could  change  it  I  api^ealed  to  them  to  give  our  democratic 
procedures  the  oppoitunity  to  function. 

At  the  very  first  meeting  attended,  I  suggested  that  we  cmisider  a  Consti- 
tutional Amenument  to  clarify  the  feeling  of  the  citizens  on  the  busing  issue 
because  research  had  already  indicated  that  some  eighty  percent  o'  the  entire 
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populace,  including  elected  Representatives,  was  opposed  to  the  l»u<inj;  of 
students  to  create  the  racial  balance  under  the  guise  of  equal  educational 
opportunity. 

Thf^  citizens  of  Dallas  sincerely  fe!t  that  our  Board  of  Trustees  had  done  an 
excellent  job  in  providing  educational  opportunities  for  all  of  the  students 
in  the  Dallas  Independent  School  Listrict  and  had  conscientiously  followed 
previous  Court  rulings  and  guidelines. 

We  felt  then,  and  still  feel,  that  our  democratic  system  has  suffered  a  severe 
blow  when  the  will  of  the  vast  majority  of  our  citizens  is  violated  by  Federal 
Court  orders  under  the  pretense  of  upholding  our  C<  nstitution. 

We  have  built  the  greatest  nation  in  the  world  and  the  greatest  societv  known 
to  man  under  the  belief  that  our  Constitution  was  *'of  the  people,  bv  the  people 
and  for  the  people",  and  wi.en  any  Court  violates  that  belief,  our  whole  nation 
and  its  citizens  are  the  losers. 

We  are  currently  encountering  many  problem.s  in  our  schools  due  to  the 
situations  caused  by  the  racially  balancing  procedures  by  force  of  Court  edict, 
and  the  sooner  we  show  effort  In  the  direction  of  alleviating  this  situation,  the 
more  faith  our  citizens  will  have-  in  our  Demf>cracy  and  the  more  readily  thev 
will  accept  the  current  situation  when  they  have  hojM?  that  it  will  be  corrected 
by  the  proper  denK>oralic  procedures. 

S'liee  we  already  have  laws  pa.ssed  by  our  Congress  spelling  out  their  position, 
as  well  as  financing  (or  rather  the  laok  of  financing)  of  busing  for  racial 
balance,  it  seems  that  we  can  now  only  pass  a  short,  concise,  understandable 
Constitutional  Amendment  This  n  mt  be  an  Amendment  understiindable  bv  the 
most  learned  Judge  and  unschooled  citizen  alike.  It  must  be  an  Amendment 
whose  language  is  definite,  understandable  and  non-negotiable. 

I  would  urge  that  such  an  Amendment  be  adopted  with  all  haste  and  that  we 
diligently  pursue  ratification  by  the  several  states  to  settle  this  Is.sue  before  it 
rips  our  Country  apart. 


Statement  of  m.  Rutherford,  Candidate,  State  Board  of  Education. 

Bkyan,  Tex, 

Topic:  (School  Transportation  Busing), 

To:.  Honorable  Meml>ers;  House  Judiciary  Conunittee,  Washington,  D.C. 

The  Honorable  OUn  E.  Teague,  D-Tex.,  has  invited  my  comments  for  cottr 
scrutiny  during  your  deliberations  about  the  merits  of  equal  educational  chances 
for  all  our  children  through  fluid  transportation  policies. 

John  Kenenth  Galbraith  has  said,  "When  stumped  by  a  problem  the  American 
liberal  rarely  admit»?  defeat.  He  takes  the  offensive  with  v/ordj."  * 

doubt  you  ha/e  a  McKinley-mountain  of  paper  urging  to  stop  America's 
landslide  of  educational  opportunities  afforded  our  poor  children  via  public  sc-:  M 
transportation  policies  now  constraed  as  the  law  of  the  land  (14th  Amendmei  J. 
I^t  us  pon  Jer  probnsing. 

For  alr*ost  18  years  our  federal  judiciary  has  8hown  reasonable  and  humane 
flexibilitj  ordering  desegregation  of  our  nation's  schools,  America  is  fortunate 
with  the  federal  judiciary  outside  political  control  zo  that  we  can  remain  a 
nation  of  'aws,  not  men.  This  intelligent.  Constitutional  proviso  confirms  our 
forefathers'  wisdom  under  capable  leadership  of  James  Zfadison — who  was  a 
brave  man  for  L.s  era. 

Efforts  to  thwart  equal  educatiorial  opportunities  for  all  our  citizinJ-  arouse  my 
concern  for  the  general  welfare  of  America's  humanitarian  civilization. 

In  perspective  the  Texas  Revolution  of  1830  comes  to  mind,  Texas  newc'»iuor< 
promptly  dcclarirt  independetce  March  2,  1830,  at  Washington-on-the-Brazos, 
Texas,  listing  among  their  complaint>«  and  justification  for  violent  revolution  poor 
educational  opportunities.  Thus  Texians  fought  a  war,  or  resolution,  to  assure 
better  educational  «>pportnnltie8, 

T'sing  history  as  a  -juidellght,  must  we  deny  equal  chances  for  education,  create 
a  mass  of  disconterted  persons,  and  let  onr  poorly-trained  National  Cnp.cd 
slauifhter  ♦ViW  dis^frtintled.  deprived  American  citizens  who  will  rebel  over 
th€r  qua.ity  of  their  lives  and  lack  of  opportunities  for  improvement? 


J  .Tohn  Kfnn^th  Gftlhralth.  American  Cn^mlUm.  The  Concept  of  Oountervailina  Power 
(Boston :  Hooftaton.  Mifillo  Company,  rtw  ed.,  1956),  M-88. 
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We  will  have  large  scale  revolution  in  this  country  if  the  Congress  of  the  United 
Mates,  in  collusion  with  the  37th  President's  unwillingness  to  enforce  laws  \e 
has  sworn  to  uphold,  halts  educational  fluidity  in  this  country. 

You  are  requested  to  show  bravery,  courageous  leadership  away  from  racial 
mgotry  and  emotional  prejudice.  The  Fourteenth  amendment  and  federal  court 
decisions  upholding  Constitutional  language  must  be  supported  and  obeVed. 

Twice  in  this  c-entiry  Constitutional  lanjiuage  has  been  ignored  to  phnnmet 
this  nation  in  two  undiclared  wars.  At  jjreat  expense  American  lives,  limbs  and 
liberties  were  taken  hi  Uiese  violent  conflicts  without  due  pnxess  of  law. 

Now  are  we  to  take  away  equal  educational  opiwrtuuities  of  our  sn)all  children, 
as  you  have  allowed  their  fathers  to  forfeit  lives,  limbs  and  libertiei,  in  unde- 
clared M'ars  \\ithout  due  process  of  law— as  promised,  also,  in  our  gie>at  covenant 
of  laws,  the  best  yet  devised  in  the  history  of  humankind  and  the  world? 

Resi^ect  our  courts,  our  seasoned  teachers  who  know  tirst-liand  the  conse- 
quences of  class  against  class  without  fair  chances  to  develop  educational  rea- 
son, social  mobility  among  rich  and  poor,  racial  tranquility  among  all  our 
peoi)le. 

K^V  transiwrting  our  children  to  Ijetter  educational  opi>ortuuities.  Our  fed- 
eral judges,  school  Iwards,  educators,  parents  will  supiwrt  reason,  not  force,  if 
shown  the  light.  Beginning  35  years  ago,  school  busing  in  mv  district  opened 
equal  educational  opportunities  to  fann  children  living  outside  towns  and  city 
schools.  Bus  rides  complemented  the  educational  process,  teaching  children  how 
to  talk  witli  one  another.  These  buses  So  years  ago  .*«topi>ed  the  practice  of  chil- 
dren walking  up  to  five  miles  per  day  to  school,  which  had  included  my  paix?nts 
befon*  ine. 

I>o  yon  want  American  school  children  today  to  walk  through  miles  of  dan- 
gerous city  blocks  as  prey  for  molesters,  dope  pushers,  abductors,  murderers, 
rapists?  Do  yon  want  our  children  loitering  on  these  unsafe  streets  instead  of 
healthy,  safe  rides  via  buses? 

Modern  man  is  o^isolete  in  many  ways,  as  former  S^afurilay  Revimv  etlitor 
Norman  Cousins  eloquently  wrote  in  the  1040s.  The  neighborhood  school  concept 
is  a  umple  blind  for  racism,  economic  segregation.  The  growth  of  onr  society 
also  makes  the  neighborhood  school  coiKvpt  obsolete. 

In  Texas,  for  instance,  onr  schools  have  been  built  primarily  to  aid  real  estate 
development,  not  academic  excellence.  Our  school  bonded  indebtedness  is  one 
of  the  highest  of  any  state  in  the  nation,  vet  most  new  schools  in  Texas  are  ooii- 
structed  in  blue-stocking  districts  or  propo.^  blue-stocking  districts. 

Transportation  is  the  solution. 

Little  boys  and  girls  no  longer  can  walk  safely  from  home  to  neighborhood 
schools  in  America. 

And  would  you.  honorable  members  of  Congress,  stop  busing?  Then  onlv  par- 
ents wealthy  enough  to  afford  automobiles  could  transport  little  children  to 
school.  The  poor?  At  in  the  past,  the  poor  little  children  would  have  to  walk  and 
therefore,  consef|Uently  l>e  prey  to  violence  lurking  on  every  street  comer. 

It  costs  less  than  15  cents  per  child  per  daily  ride  to  school.  In  a  large  city, 
for  example,  is  it  safer  for  5.000  mother-driven  automobilej?  to  converge  on  50' 
schools  twice  a  day  or  jast  50  buses? 

Reasonable  busing,  as  ordered  by  our  federal  court.«,  wi'.l  prevent  America's 
humanitarian  civilization  from  being  overpopulated  with  primitivism.  We  must 
not  let  a  proliferation  of  iiidividnals  with  OrWlle  Faubn.s  attitudes  destrov  equal 
educational  opportunities  for  nil  onr  children.  It  is  cheaper  to  transport  our 
fJtudents  for  lietter  educations  than  to  deprive  disadvantaged  children  equal 
chances  to  learn  all  that  they  can  absorb  in  a  fair,  democratic  learning 
environment. 

Up  to  12  yearc  in  substandard,  segregated  school  systems  assure  Amer':ra  of  a 
\fin%  primitive  population  disillusioned  with  onr  society.  It  is  cheaper  today  to 
transiK)rt  our  children  than  to  pay  tomorrow  for  increased  numbers  in  prisons, 
mental  institutions  and  hospitals— the  ultimate  result  of  Congressionally-enforced 
and  Presidentially-led  ignorance,  disease,  poverty,  and  crimes  upon  our- 
disadvantaged. 

We  must  not  allow  an  unenlightened  Congress  to  cut  off  the  lamp  of  learning 
to  poor  whites,  reds,  yellows,  browns,  blacks.  All  are  Americans,  our  flesh  ad 
blood,  and  deserve  full  citizenship  benefits— including  all  the  education  thev 
can  absorb. 

Affluent  children  should  mingle,  learn  to  get  along  with  our  poor,  if  we  halt  • 
school  transportation  programs,  freeze  them,  then  you  gentlemen  aid  in  paving 
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our  Sesame  Street  with  the  stones  of  bigotry  right  up  to  Adolf  Hitler's  grave. 
Brave,  humanitarian,  democratic  leadership  can  fulfill  Thomas  Jefferson's  reali- 
ties. Abraham  Lincoln's  proclamation — both  of  which  were  inspired  by  James 
Madison's  promises  for  a  gi-eat  America  in  Philadelphia  almost  200  years  ago. 

We  mustn't  bomb  our  children's  futures  and  America's  capitalism  and  prrgper- 
ity  with  school  transportation  restrictions  freeezing  learning.  If  we  do,  we  foxhole 
equal  educational  chances  for  all  our  children. 

Let  us  help  our  children  grow  into  resourceful,  responsible  and  energetic 
American  citizens. 

Gettting  them  to  the  best  sci;ools,  the  best  teachers,  better  social  environ- 
ments—«ven  for  as  few  as  1,000  hours  per  year — will  assure  America  of  polit- 
ical health  for  eons  and  eons  to  come. 

A  private  school's  headmaster,,  a  Harvard  graduate  with  over  30  years  of 
teaching  experience,  says : 

"We  have  no  professional  counselors  at  St.  "^ohn's.  Our  teachers  do  the  coun- 
seling. To  advise  a  student,  yon  must  teach  him. 

"I  hope  all  American  families  will  continue  to  have  the  choice  of  where  they 
live,  where  they  work,  and  where  they  send  their  children  to  school.'^ ' 

Most  poor  parents  choose  to  send  their  children  to  better  public  schools.  Let  us, 
through  rea<?onable  school  transportation  policies  decided  by  men  of  law,  enrich 
our  poor  with  upward  mobility  to  academic  excellence. 


Statement  of  Gabden  Cnr.  Mich..  Civic  Association,  bt  Mart  MARKo^Mcz, 

Sechetaht 

We  are  here  to  discuss  a  Constitutional  Amendment,  while  it  would  appear 
that  the  governing  body  sees  but,  sees  not,  hears  btit  hears  not!  Let  use 
the  vernacular,  "Right  on!,  but  steady  as  we  go."  We  are  indeed  embarking 
on  an  uncharted  course  in  strange  n^aters.  We  are  obligated  to  take  proper 
soundings  and  proc-eed  with  care.  The  decision  made  by  this  honorable  body  will 
not  only  affect  the  lives  of  all  the  children  of  this  great  Xation,  but  also,  those 
not  yet  bom. 

Let  U9  not  consider  here  the  demands  of  pny  race.  Rather,  let  us  concern 
ourselves  with  the  health,  and  welfare  of  all  children;  Indian,  Oriental,  Chicano, 
Black,  White,  all  of  America's  great  melting  po'  of  nationalities. 

As  we  peruse  a  Constitutional  Amendment  let  us  consider  wuether  or  not  this 
will  accomr)lish  our  purpose.  I  respectfully  refer  you  to  Public  Law  88-352, 
88th  Congress,  H.R.  7152,  July  2, 1064 ; 

TITLE  IV — DESEGREGATION  OF  PUBLIC  EDUCATION 

Sec.  401(b)  "Desegregation"  means  the  assignment  of  students  to  public 
schools  «nd  within  sue*)  schools  without  regard  to  their  race,  color,  religion, 
or  national  origin  but  "desegregation"  fjliall  not  mean  the  assignment  of  students 
to  public  schools  in  order  or  overcome  racial  imoalance." 

Jn  view  of  this  and,  from  a  laymuns  point  of  view,  the  highest  court  in  this 
land  it  would  appear  has  already  broken  a  Federal  Law. 

In  Foct,  are  not  all  of  our  children  being  used  for  a  great  politi..*al  power 
play?  Do  the  powers  to  be  in  this  great  land  expect,  or  rather  believ^  that  the 
parents  of  all  races  are  not  wholly  and,  completely  aware  of  the  manuvering  of 
our  offsprings  by  the  unscrupulous  for  their  own  selfish  gain? 

The  use  or  misuse  of  our  Constitution,  the  interpretation  or  misinterpretation 
of  our  Constitution  not  withstanding,  the  motives  ar  coming  clearly  into  focus 
It  is  alleged  that  Ben  Franklin  said  after  the  signing  of  the  Constitution.*"We 
have  given  you  a  republic  now,  it's  up  to  you  to  hold  onto  it "  That  is  what  we 
are  here  for ! 

Article  IX— of  the  Constitution  states,  "The  enumeration  in  the  Constitution 
of  certain  rijchtiS,  shall  not  be  construed  to  deny  or  disparage  others  retained 
by  the  people." 

We  would  refer  you  to  Article  III— of  the  Con  .titution.  Nowliere  in  Article 
III  concerning  Judicial  power  can  the  Constitution  be  interpreted  to  read  that 


«E  K.  Sails,  The  HMiRtonXJhronlde,  February  17.  1972.  St.  John's  Is  a  college  prepara- 
tory school  near  River  Oak^  in  Houston,  an  affluent  area. 
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any  court  in  this  land  has  the  power  to  deprive  the  children  of  this  country  of 
their  right  to  equal  protection  under  the  law. 

Article  XIV— of  the  Constitution  states  in  Section  1.  **All  persons  born  or 
naturaliased  in  the  United  States,  and  subject  to  the  jurisdiction  thereof  are 
citizens  of  the  United  States  and  of  the  State  wherein  they  reside.  No  State 
shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or  immU'^*itries 
of  citizens  of  the  United  States ;  nor  shall  any  State  deprive  any  person  of  L  fe, 
Liberty,  or  property,  without  due  process  of  law ;  nor  deny  any  person  within  its 
Jurisdiction  the  equal  protection  of  the  law" 

Are  we  to  interpret  then,  that  only  the  privileged  few  are  to  use  this  Article 
XIV  or  misuse  it  to  ser\'e  only  their  purposes?  Are  we  being  told  that  because 
children  are  net  of  a  certain  race  that  they  are  not  also  protected  under  Article 
XIV?  What  we  have  here  gentlemen  is  an  exercise  in  futility!.  How,  can  any 
court,  or  judge  be  empowered  with  the  authority  of  judging  which  child  is 
to  be  protected  under  Article  XIV  and.  which  child  is  not? 

The  Constitution  is  clear..  "AW  Persons'*.  Not  just  black,  white,  Indian.  Chicano. 
"All  Persons." 

It  is  the  duty  and  responsibility  of  this  Judiciary  Committee,  the  President, 
The  Senate.  The  Congress.  The  Courts,  The  Judges,  every  man  and  woman  in 
this  countrj  to  guarantee  **the  eiiUal  protection  of  the  latcs*^  to  every  child  in 
this  country. 

There  is  much  yet  left  unsaid  but,  we  will  not  bore  you  with  lengthy  detail. 
However,  only  the  ignorant  are  blind  to  what  is  happening  in  this  country.  I 
beg  your  indulgence  to  allow  me  to  quote  Patrick  Henry  who  stated  on 
March  23rd,  1775.  "But  different  men  often  3ee  the  same  subject  in  different 
lights,  and  therefore,  I  hope  it  will  not  be  thought  disrespectful  to  those  gentle- 
men iff  entertaining  as  I  do,  opinions  of  a  character  very  opposite  to  theirs, 
I  should  speak  forth  my  sentiments  freely  and  without  reserve.  This  is  no 
time  for  ceremony.  The  question  before  the  house  is  one  of  awful  moment  to 
the  country.  For  my  own  par^,  I  consider  it  as  nothing  less  than  a  question  of 
freedom  or  slavery  J*  "Are  we  d<*'»)osod  to  be  of  the  number  of  those  who,  having 
eyes,  see  not,  and  having  ears,  hear  not,  the  things  which  so  nearly  concern  their 
temporal  salvation?" 

"I  know  of  no  way  of  judging  the  future  but  by  the  past." 

"I  ask  you  gentlemen,  sir,  what  means  the  martial  array,  if  its  purpose  be  not 
to  force  us  to  submission?  Can  gentlemen  assign  any  other  possible  motives 
for  it?" 

"What  have  we  to  oppose  to  them?  Shall  we  try  argument?  Sir,  we  have  been 
trying  that  for  the  last  ten  years.  Have  we  any  hing  new  to  offer  upon  the 
subject?  Nothing.  We  have  held  the  subject  up  in  every  light  of  which  it  is 
capable;  but  it  has  been  all  in  vain.  Shall  we  resort  to  entreaty,  '•nd  humble 
supplication?  What  terms  shall  we  find  which  have  not  been  already  exhausted?" 

"Let  us  not,  I  beseech  you,  sir,  deceive  ourselves  longer.  Sir,  we  have  done 
everything  that  could  be  done  to  avert  the  storm  which  is  now  coming  on.  We 
have  petitioned ;  we  have  remonstrated :  we  have  supplicated ;  we  have  prostrated 
ourselves  before  the  throne,  and  have  imploi  .d  its  interposition  to  arrest  the 
tyrannical  hands  of  the  ministry  and  parliament  Our  petitions  have  been 
slighted;  our  remonstrances  have  produced  additional  violence  and  insult; 
our  supplications  have  been  disregarded ;  and  we  have  been  spurn  d  with 
contempt  from  the  foot  of  the  throne." 

"Our  chains  are  forged  " 

"Wh-t  is  it  that  g  Ulemen  wish?  What  would  they  have?  Is  life  so  dear, 
or  Peace  so  sweet  as  to  be  purchased  at  the  price  of  Chains  and  Slavery?  Forbid 
it  Almighty  God!  I  know  not  what  course  others  may  take  but  as  for  me  give 
liberiy  or  give  me  death !" 

"The  voice  of  tho  turtle  is  heard  in  the  land."  I  would  submit  to  you  with  this 
closirg  thought,  the  reality  of  what  is  happening  in  this  land.  This  issue  has 
forced  a  wedge  between  the  racets  which  should  not  exist !  The  country  Is  falling 
apart.  We  who  love  all  children  are  torn  to  bits  and  pieces  inside  at  the  deplor- 
able demonstrations  we  have  witnessed.  Although  the  Constitution  states,  "All 
power  is  in  the  people",  we  are  here  to  implore  the  judiciary  Committee  to  look 
out  over  this  country  and  see  the  bright,  shining,  happy  faces  of  the  children, 
let  us  not  change  this  to  misery  and  trauma. 

With  respect  and  humility,  we  submit  that  at  this  point  gentlemen,  "It's 
all  in  your  hands."  , 


80'44<)  0  -  72  -  pt.  1  •  19 
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Febbuaby  28. 11'"'' 

Hon.  Emanuel  Celler, 

Chairman,  House  Judiciary  Committee,  Rayhum  House  Office  Building, 
Washington,  D.C. 

Mb.  Chairman  :  As  you  requested,  I  am  submitting  my.  written  statement  con- 
cerning the  busing  situation  in  the  Charlotte-Mecklenburg  school  system.  At- 
tached to  this  statement  are  some  statistics  which  I  feel  will  be  of  interest  to 
you. 

Lest  you  think  this  the  rambling  rationalization  of  a  native  Southerner,  please 
note : 

I  was  bcrn  in  Philadelphia,  Pennsylvania,  thirty-flve  years  ago.  Both  my 
pa)ent8  were  public-school  teachers.  After  receiving  twelve  years  of  education 
in  the  public-schools,  I  attended  Temple  University  for  two  years,  from  1955  to 
1957,  majoring  in  Elementary  Education.  During  that  time,  I  worked  part-time 
for  the  Ford  Foundation.  I  married  a  young  medical  student  in  1956.  Six  years 
and  two  sons  later  we  moved  to  Charlotte.  North  Carolina  and  my  husband 
set  up  his  medical  practice  in  the  small  neighboring  town  of  Mt.  Holly. 

I  was  pleas^antly  surprised  to  find  that  this  area  enjoyed  good-will  and  warmth 
between  the  races  which  far  exceeded  that  of  Philadelphia.  In  fact,  prior  to 
the  1970  District  Court  Order  here,  which  plunged  our  covinty  into  massive 
busing,  the  Oharlotte-^^Iecklenburg  School  System  was  held  up  as  a  model  for  the 
others  to  follow  by  the  same  District  Court.  Charlotte  was  hailed  by  many,  as 
the  most  progressive  area  in  the  South  regarding  race  relations.  In  the  1968-69 
school  year,  of  the  15  systems  which  had  comparable  pupil  enrollments  and  com- 
parable percentages  of  black  students,  Charlotte-Mecklenburg  ranked  5th  in  the 
percentage  of  schools  having  racial  mix. 

Since  the  above  mentioned  Court  Order,  the  atmosphere  here  has  changed 
radically.  Our  schools  have  been  frought  with  racial  tension  and  torn  by  riots 
on  numerous  occasions.  Many  whites  who  previously  accepted  integiation,  when 
faced  with  having  their  children  spend  hours  on  a  bus  daily  to  go  to  schools 
miles  away  from  their  neighborhoods,  have  enrolled  them  in  private  schools. 
Our  enrollment  has  dropped  from  84,542  in  November  1969  to  79408  as  of 
February  10,  1972.  Until  this,  our  enrollment  increased  on  the  average  of  2000 
students  yearly. 

Last  Summer,  the  Board's  Desegregation  Committee  on  which  I  served,  worked 
many  hours  to  d/ew  an  assignment  plan  which  would  meet  the  Court's  Order 
while  lessening  the  trauma  for  the  community  and  equalizing  the  burden,  as 
much  as  possible.  However,  when  we  submitted  our  assignment  plan  to  tha  Dis- 
trict Court  it  W.1S  revised  to  such  an  oxtent  that  certain  white  children  are  bused 
miles  from  their  neighborhood  schools  for  8  of  their  12  school  years  while  others 
are  not  required  to  leave  their  traditional  schools  for  even  1  year.  Many  of 
the  Black  children  are  bused  away  from  their  neighborhood  schools  for  9  to  12 
years.  Since  most  of  the  Blark  housing,  both  public  and  private,  is  concentrated 
in  one  section  of  the  County,  this  i.s  unavoidable  if  we  are  to  maintain  a  less 
than  50%  Black  enrollment  in  each  of  our  104  schools,  as  ordered  by  Judge 
James  B.  McMillan,  our  District  Court  Judge. 

The  bitterness  which  is  growing  out  of  this  arrangement  is  staggering.  Stu- 
dents, Negro  and  White,  have  repeatedly  come  before  the  Board  pleading  to  be 
treated  as  people,  not  colors  and  numbers.  I  wonder  if  your  reaction  would  be 
any  different  from  theirs  if  you  suddenly  found  yourself  stripped  of  your  indi- 
vidual identity  and  importance  to  become  a  nameless,  faceless,  number  in  a 
racial  ratio— all  in  the  name  of  "Quality  Education".,  I  ask  you.  "What  quality?" 
Can  anyone  truly  believe  that  out  of  all  this  transnortation.  color  consciousness 
and  emotional  upheaval,  wiJl  come  Improved  quality  education? 

I  hor^  you  will  not  turn  aside  from  this  and  future  testimonv  which  I  am 
offering  your  committee. 

There  are  many  kinds  of  prejudice,  other  than  racial,  and  it  is  easy  but  grossly 
unfair  to  sit  in  judgment  of  a  situation  without  first  hearing  both  sides  of  the 
question.  Thus  far  the  Courts  have  been  the  only  ones  to  have  their  say.  Please 
give  the  people  involved  in  those  Orders  a  chance  to  tell  it  like  it  is. 
Sincerely, 

Jane  B.  Scott, 
Chariot  te^Afecklenhurg, 

Board  of  Education. 
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Statement  op  Clay  Smothers,  a  Columnist  for  the  Oak  Cuff  Tribune 

OK  Dallas,  Tex. 

T.^info  ^"^^thers  reporter  for  the  Oak  Cliff  Tribune,  appeared  at  the  House 
folil/ws*^  °"  busing.  The  context  of  his  presentation 

«rl}A^^^}^l}^/^  ^5^^^/  ^^^^  *n  th^s  country  where  I,  as  a  black  man, 
would  not  be  forced  to  do  anything  that  I  did  not  want  to  do.  As  a  boy  I  was 
forced  to  pick  cotton  while  my  white  sisters  and  brothers  attended  school.  My 
ancestors  were  forced  to  submit  to  all  kinds  of  atrociUes.  I  was  forced  to  pursue 
a  career  in  teaming,  for  there  was  nothing  else  in  this  country  opened  up  for 
^f/oT?^  highest  court  in  the  land  is  forcing  my  son  to  ride  the  bus  many 
miies  to  attend  schools  that  I  would  rather  him  not  attend.  Maybe  this  is  why 
Vtr*^®**^®         ^^^^^  ^'^ry  Elementary  School  in  Dallas  made  an 

effort  to  overturn  the  buses.  The  Supreme  Court  is  somewhat  like  the  press 
country  the  press  has  asked,  miy  are  you,  a  black  man.  fighting 
Dusing?  As  a  former  teacher  I  am  aware  that  our  schools  in  Texas  and  other 
parts  of  the  country  are  inferior  institutions,  black  and  white;  therefore  wben 
you  say  that  my  son  can  attain  a  better  education  in  schools  twenty  miles  from 

n^llJl^^  ^^^l  i^'?  V^^l  ^  '■^^"^^  ^^a*       c<>"rt8  should  have  ordered 
auallty  education,  but  instead  they  ordered  busing,  hoping  that  this  would 
fu^  Zi  <l"a"^y,«<i"^"on-  I  know  that  quality  education  can  only  be  attained 
uS  A  hunger  and  thirst  for  an  education,  teachers  who  are 

qualified  and  devoted,  and  parents  who  are  interested.  I  realize  that  the  courts 
are  denying  black  folks  a  last  chance  to  develop  their  own  institutions,  which  are 
our  homes,  churches,  and  schools. 

I  am  under  the  impression  that  the  federal  courts,  the  Concress  of  the  United 
States,  end  other  government  officials,  includrng  those  in  the  Office  of  the  Depart- 
ment  of  Health,  Education,  and  Welfare,  wnere  the  busing  plan  was  iniUated. 
have  not  heard  from  black  opponents  to  bulging.  Proudly  I  am  black,  proudly 
I  am  an  American  and  proudly  I  am  one  of  those  who  oppose  busing.  The  differ- 
ence here  is  that  I  have  been  outspoken  and  active,  and  I  am  elated  that  I  was 
h2!n°«,  '^^^^""^  area.  My  black  support  has 

been  quiet  support  for  my  black  brothers  are  unwilling  to  endure  the  abuse, 
the  harrassments,  heckling,  physical  threats,  unemployment,  and  various  other 
mine  ^  ^  political  attitude  or  philosophy  such  as 

«iJ?«l^"/''"!T.^T5  ^^f  ^^^^^  ^^a^^  a  predominately  white  body,  con- 
sisting  of  eight  whites  and  one  token  black,  who  must  be  charged  with  the 
responsibility  of  having  renewed  hostilities  in  the  South.  In  Texas  we  are  inte- 
f  ^/^r^'^lu*^"'"  r^^^  ^^^^  of  our  metropolitan  areas. 

^  Harlem  in  New  York,  the  south  side  and  west 

side  of  Chicago,  and  other  parts  of  the  East,  Midwest,  and  Xorth  •  however  even 
in  Texas  we  have  not  reached  the  point  of  integration  we  would  like,  and  the 
v^'™"^®^  impossible.  These  white  men  (the  Supreme  Court  and 
other  federal  judgM)  who  have  not  liv^d  aroimd  black  folks  and  most  certainly 
Mo!!"^  I  t  ^'"w  .^I?  apparently  assuming  they  know  what  is  best  for 
black  people.  I  realize  that  the  courts  have  insulted  many  of  us  blacks  whr  are 
truly  proud,  for  the  court  order  implies  that  we  are  too  immoral,  too  indecent, 
worst  kind        ^^^^^^P  institutions.  To  me  these  are  insults  of  the 

If  the  courts  had  ordered  quality  education,  then  the  real  burden  would  have 
been  placed  on  the  school  boards  and  probably  city  councils  and  state  legislatures 
to  provide  money  for  the  adequate  upkeep  of  neighliorhood  schools.  Your  order 
would  Have  pressured  police  departments  to  get  sex  out  of  book  rooms  and 
closets,  to  stop  the  knifings  and  attacks  on  teachers,  to  save  the  lives  of  kids 
i>y  getting  the  dope  out  of  our  school  (which  by  the  way  is  more  abundant  in 
white  neighborhoods  and  schools— my  son  has  not  even  expressed  an  interest  In 
c  garettes  yet  he  will  be  bused  where  pot  is  abundant).  These  evils  stand  as 
blockades  to  quality  education. 

For  the  most  pcirt,  in  this  presentation  I  have  been  talking  in  opposition  to 
the  busing  of  black  kids.  But  how  selfish  it  is  of  me  not  to  make  an  effort  to 
prevent  the  busing  of  white  kids;  therefore,  gentlemen,  in  my  numerous  speak- 
ing  enjmgements  across  this  country  I  have  told  white  kids  that  I  am  not  angry 
about  the  inequities  of  the  past,  just  thankful  to  God  for  the  present  and  K^k- 
ing  with  awareness  toward  the  future.  At  any  rate,  white  kids  are  not  responsible 
for  the  injustices  of  the  past.  Rather  white  men,  your  age,  gentlemen,  and  older, 
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either  practiced  or  went  along  with  the  worse  kinds  of  sefrregr.tion.  And  I  mean 
whites  period :  liberals  and  conservatives.  If  1  hold  no  malice  in  my  hearth  to- 
ward you,  gentlemen,  then  I  am  certainly  not  angry  with  white  youngsters. 
White  kids,  black  kids.  All  are  precious  in  the  eyesiglit  of  God.  Please  do  not 
allow  the  courts  to  bus  little  innocent  white  kids  out  of  their  home  environments. 

Finally,  gentlemen,  as  I  have  spoken  to  thousands  of  whites  all  over  the  South. 
I  have  warned  them  that  if  it  is  racism  that  is  Causing  them  to  fight  busing 
that  we  would  lose  this  battle.  I  havfj  warned  them  that  we  have  grown  to  a  point 
in  this  great  country  of  onrs  where  all  people  will  have  opportunity  to  develop  to 
the  fullest  potential. 

May  I  end  in  this  manner.  I  live  in  an  all  black  community.  I  attend  an  all 
black  church.  When  I  take  a  sip.  it  is  in  an  all  black  night  club.  My  mother  is 
black,  my  father  is  black,  my  wife  and  children  are  black.  For  some  reason  I 
like  that.  The  school  that  my  son  attends  happens  to  be  ninety-eight  percent 
black.  I  say  so  what.  If  the  school  he  attended  was  ninety-eight  percent  white, 
I  still  would  say  so  what. 

Chairman  Celler.  We  will  adjourn  until  tomorrow  morning  at  10 
o'clock. 

Mr,  Jacobs.  May  I  make  a  suggestion,  Mr.  Chairman,  that  since  it  is 
only  13  minutes  past  4  perhaps  two  representatives  from  the  Charlotte- 
Mecklenburg  Board  of  Education  and  one  other  gentleman  from 
Dallas,  Tex.,  who  are  present  could  be  accorded  a  limited  amount  of 
time,  to  make  a  statement. 

It  would  be  an  indulgence  by  the  committee  but  I  think  it  would  be 
worthwhile. 

Chairman  Celler.  Let  them  come  up. 

Mr.  McCuLiocH.  I  would  like  to  know  whether  or  not  these  wit- 
nesses have  written  statements  that  they  wish  to  leave  with  the 
committee. 

Mr.  Jacobs.  I  would  suggest  further  that  the  gentleman  here  from 
Texas  has  a  statement  which  he  has  sabmitted  to  the  committee.  I  have 
read  it  and  it  has  been  placed  in  the  rftcord.  Perhaps  he  could  just  sub- 
mit a  brief  comment  and  then  answer  any  questions  we  might  ask. 

Chairman  Celler.  Mr.  Smothers,  come  forward. 

Mr.  McCuLLOcii.  Mr.  Chairman,  I  would  like  to  ask  this  question: 
We  have  sat  in  these  hoaringa  and  will  sit  for  many  days.  Is  it  possible 
that  we  will  set  a  pre?edent  that  people  may  come  in  here  from  tens 
of  thousands  of  town*^  and  hamlets  in  America  and,  after  we  have  heard 
witnesses  who  are  expert  in  this  field,  demand  to  use  this  forum  without 
any  notice  or  without  waiting  their  turn? 

Mr.  Jacobs.  If  the  gentleman  will  yield,  I  will  support  the  Chair 
in  asserting  this  is  not  a  precedent. 

Chairman  Celler.  We  will  hear  the  gentleman  for  5  minutes.  We 
have  placed  your  statement  in  the  record  and  we  will  give  you  5  min- 
utes to  present  a  brief  oral  statement. 

STATEMENT  OF  CLAY  SMOTHEBS,  DALLAS,  TEX. 

Mr.  Smothers.  I  am  Clay  Smothers.  I  am  a  cohmmist  for  the  Oak 
Cliff  Tribune.  Dallas,  Tex.  I  assume  that  the  court,  the  Supreme  Court 
and  other  Federal  courts,  arc  calling  themselves  helping  black  people. 
I  would  be  the  first  to  tell  you  that  I  think  thev  have  gone  about  it  in 
the  wrong  manner.  We  care  little  about  a  racial  balance.  In  fact,  what 
the  courts  have  done  to  my  13-year-old  is  to  make  him  feel  inferior. 

They  have  said,  "Clay, 'the  only  way  you  can  be  educated  well  i^.  to 
be  transported  25  miles  across  town  to  city  white  kids."  My  son  has 
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been  taught  that  you  have  just  as  great  a  chance  a.s  anybody  and  that 
you  are  just  as  precious  in  the  city  of  God  regardless  of  your  skin 
being  black.  But  I  am  afraid  that  you  are  hurting  us. 

What  we  want  and  what  we  want  the  court  to  do  is  to  order  quality 
education.  The  school  that  my  son  attends  is  98  percent  black.  &> 
what?  If  that  .school  was  98  jjercent  white  I  will  still  say  so  what? 
It  is  not  important  to  me  and  it  is  not  important  to  millions  of  other 
black  parents  that  our  kids  attend  school  with  white  kids.  The  next 
thmg  you  are  doing  is  something  that  I  have  been  subjected  to  for 
many,  many  years. 

We  have  boon  subjected  and  forced  to  do  nil  manner  of  things.  My 
ancestors  have  endured  all  manner  of  atrocities  and  here  twJay  you 
come  back  again  forcing  us,  forcing  my  kid  to  attend  a  Si\oo\  that 
I  would  rather  him  not  attend.  I  woulS  rather  niy  son  go  to  school 
down  the  street  to  Holmes  Jr.  High  School.  I  would  like  for  the  school 
board  to  put  enough  money  in  Holmes  Jr.  High  School  to  make  it  a 
school  of  quality.  I  would  like  for  tho  courts  and  you  to  understand 
that  quality  education  comes  from  kids  who  truly  want  to  be  educated, 
parents  who  are  truly  interested,  and  teachers  truly  qualified  and  dedi- 
cated and  devoted. 

Quality  education  will  not  come  from  my  son  going  25  miles  to 
school. 

They  say^  "Clay,  where  is  your  black  support?  How  many  black  peo- 
ple agree  with  you?"  I  am  sorry  that  my  support  is  white  and  my  black 
brothers  are  unwilling  to  take  the  stand  that  I  take  openly.  It  is  not 
the  safest  thing  in  the  world  to  do  and  I  think  that  they  are  being 
quite  justifiably  but  I  guarantee  you  that  the  majority  of  the  blacks 
feel  as  I  do  on  the  busing  situation. 

I  have  been  subjected  to  threats  and  harassment.  I  have  moved  my 
daughter  twice  for  her  safety  because  of  my  being  in  this  busing  fight. 
I  have  warned  audiences  all  over  the  country,  gentlemen.  I  have  been 
speaking  in  the  last  6  or  7  months  to  predominantly  white  audiences; 
if  this  is  racism,  they  arc  trying  to  invoke  in  this  thing,  we  are  prob- 
ablv  going  to  lose. 

We  are  piobably  going  to  losp  anyway  and  I  hate  to  be  the  pessimist 
here.  I  do  not  have  too  much  optimism  for  this  amendment  getting 
out  of  this  committee.  But  I  have  warned  them  that  racism  we  will 
absolutely  lose.  They  have  promised  to  me  and  I  hope  they  have  told 
me  the  truth  and  honest  that  "Cla>  we  are  not  racist  and  that  we 
are  not  trying  to  stop  integration  of  schools.  What  we  are  trying  to 
do  is  to  preserve  neighborhood  schools''  and  with  that  I  am  in  com- 
plete agreement. 

The  black  proponents  of  busing,  you  have  heard  many  times.  They 
say  we  have  been  bused  all  of  our  lives  and  that  is  truo,  gentlemen, 
and  I  regret  it  and  it  was  wrong.  But  littlo  white  kids  were  not  respon- 
sible for  th'*  injustices  that  I  suffered  and  I  would  never  bo  so  mean 
as  to  wish  them  the  ordeal  of  busing  because  I  was  bused. 

I  certainly  don't  want  my  son  to  suffer  the  ordeal  of  busing  because 
I  was  bused.  You  must  remember  the  injustices  practiced,  thf  injustices 
suffered  by  black  people  of  years  back:  were  practiced  by  men  your  age 
and  older  and  the  burden  of  integ?  ation  should  fall  on  us  adults  and 
not  these  kids. 

May  I  end  it  this  way.  I  live  in  an  all  black  community.  I  chose 
to  live  there.  I  could  have  moved  to  a  white  community.  I  am  not  a 
segregationist  either.  I  atte?id  an  all  black  church.  When  I  take  a  sip, 
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I  drink  in  an  all  black  nightclub.  My  father  is  black.  My  wife  is  black 
and  my  children  are  black  and  I  like  that. 

The  school  my  son  attends  happens  to  be  98  percent  black.  I  say, 
"so  what"?  If  the  school  you  attend  was  98  percent  white,  I  still  say  so 
what.  I  call  on  you,  gentlemen  of  this  committee  to  help  us  preserve 
our  neighborhood  schools  in  Dallas  and  across  this  country. 

Chairman  Chller.  Thank  you  very  much. 

Who  is  representing  the  Charlotte  group?  I  will  give  you  5  min- 
utes also. 

STATEMENT  OF  SAM  McWIHCH,  ACCOMFAITIED  BY  MES.  JAME  B. 
SCOTT,  MEMBEES  OF  THE  CHAELOTTE-MECKLEHBUEO  SCHOOL 
BOARD 

Mr.  McNiNCH.  Thank  you,  Mr.  Chairman.  This  is  Mrs.  Jane  Scott,  a 
member  of  the  Charlotte-Mecklenburg  Board  of  Education,  My  name 
IS  Sam  McNinch  which  rhymes  with  pinch.  We  particularly  wanted 
to  speak  today  because  Father  Hesburgh  referred  to  the  Charlotte 
Mecklenburg  system.  I  think  Mrs.  Scott  is  far  more  qualified  to  talk 
about  that  than  I,  so  I  will  make  my  remarks  in  1  minute  and  let  her 
have  the  other  4. 

Mr.  Chairman,  my  minister  said  the  other  day  that  if  you  punch  a 
hole  m  a  phonograph  record  off  center  and  try  to  play  it,  it  doesn't 
sound  too  good.  I  am  going  to  steal  that  from  him  today  and  say  that 
if  you  recorded  the  transactions,  the  chaos,  in  Mecklenburg  County 
on  a  record,  and  played  it  off  center,  I  don't  think  you  would  recog- 
nize anything  about  it. 

To  make  a  very  fast  point,  and  it  is  on  file  with  you  now,  sir.  our 
]udges  ordered  that  we  can  not  build  a  school  for  any  reason  unless 
we  show  that  it  will  be  integiated.  We  wanted  very  badly  to  build 
a  vocational-type  specialty  school  patterned  somewhat  after  the  Dallas, 
Tex.,  school  that  was  recently  completed,  costing  $21  million.  We 
would  hope  that  the  students  that  would  attend  this  school  would  be 
those  who  have  not  been  able  to  cope  with  the  academic  program  or 
either  would  like  to  extend  the  vocational  training  they  are  getting 
m  high  school  now. 

But,  sir,  we  cannot  build  this  school.  I  think  it  is  a  quirk  of  the 
court  order,  but  I  think  it  is  a  prime  example  of  what  we  are  going 
through  m  Charlotte.  I  see  no  reason  why  we  can't  build  it  except  for 
the  court  order.  However,  I  will  drop  tiiat  now  with  the  hope  that  we 
can  come  back  before  you  get  through  with  these  hearings,  Mrs. 
Scott  ? 

Mrs.  Scott.  Gentlemen,  I  appreciate  the  opportunity  to  speak  to 
you  personally  and  would  join  Mr,  McNinch  in  hoping  we  would  be 
given  an  opportunity  at  some  later  time  when  it  is  more  convenient 
to  you  so  that  you  can  have  questions  regarding  our  case  answered 
by  us. 

Father  Hesburgh  made  some  statements  this  morning  with  which 
1  greatly  disagree.  He  first  of  all  mentioned  the  fact  that  the  attend- 
ance zones  are  like  pie-shaped  wedges.  We  have  so  many  different  kinds 
of  attendance  zones  that  it  would  V»e  hard  to  find  a  pie-shapexi  wedge 
if  yon  tried.  Yon  have  some  children  in  our  school  system  who  have 
been  assigned  to  three  different  hiffh  schools  in  3  different  years. 

We  have  many  children  who  will  be  assigned  out  of  their  neigh- 
borhood school  area,  to  schools  many  miles  away  for  nine  or  10  of  their 
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12  school  years.  Mr.  Smothers  gave  it  to  you  firsthand  when  he  said 
that  it  didn't  matter  to  him  what  the  color  was  in  a  school.  It  was  the 
quality  of  education  he  was  looking  for. 

Father  Hesburgl*  also  made  a  statement  that  we  might  expect  when 
young  people  are  put  together  under  unfamiliar  circumstances,  at  first 
there  «ire  iiicidents  of  disturbance. 

If  this  is  true,  why  did  we  have  no  incidents  of  disturbance  when 
we  closed  seven  all-black  schools  because  they  were  unfit  facilities 
and  integrated  those  students  into  close  neighborhood  schools  that 
were  predominantly  white?  Why  was  Charlotte  held  up  as  a  model  for 
others  to  follow  by  the  same  district  judge  who  handed  down  this  last 
order  which  was  upheld  by  the  Supreme  Court?  Why  did  this  district 
judge  hold  Charlotte  up  to  the  Nation  as  a  model  in  integration  ? 

If  it  is  natural  for  people  who  are  put  together  under  unusual  cir- 
cumstances, whicii  those  before  this  certainly  were,  to  rebel,  why  was 
there  no  rebellion?  And  why  are  our  schools  torn  right  now  with 
rebellion?  Yes,  we  haven't  had  quite  as  many  riots  this  month  ana  last 
month  as  we  had  in  previous  months  of  these  2  years  of  chaos. 

We  now  have  a  task  force  which  is  called  to  a  school  by  a  principal  or 
counselor  when  they  see  trouble  coming,  and  it  is  subdued  most  of  the 
time  before  it  gets  to  the  riot  stage.  I  ask  you,  is  that  an  educational 
atmosphere  ?  I  don't  think  so. 

Father  Hesburgh  states  in  his  opinion  that  many  parents  opposed 
busing,  but  of  the  students  that  he  had  talked  to,  black  students,  few  of 
these  preferred  their  old  segregated  schools.  It  might  interest  you  to 
look  at  the  record  and  see  thai  West  Charlotte  High  School,  which  is 
one  of  our  finest  facilities  and  previously  all  black,  has  gone  increas- 
ingly black  because  not  only  did  the  black  students  want  back  in,  but 
their  parents  moved  into  the  district  it  now  serves  to  get  them  back 
in. 

We  have,  gentlemen,  before  you  and  before  us  a  much  more  important 
question,  I  think,  than  just  a  constitutional  amendment.  The  court 
has  called  our  children  irrelevant.  I  hope  to  God  that  is  not  true  because 
if  in  educational  assignments  the  children  are  not  relevant,  then  what 

IS? 

Please  give  us  a  chance  at  a  later  date  to  come  back  and  talk  with 
you.  I,  for  one,  would  welcome  any  question  you  have  to  ask. 

Mr.  Jacobs.  Mr.  Chairman,  for  the  record,  I  wonder  if  we  could 
have  inserted  at  this  point  an  accurate  map  of  the  school  zones  the  wit- 
nesses have  testified  to.  And  I  believe  the  record  should  be  corrected, 
ma'am.  I  think  you  said  quality  integration.  I  believe  you  meant 
education. 

Mrs.  Scott.  I  have  corrected  the  mistake — thanks. 
Mr.  McNiNCH.  We  will  furnish  that. 

(Subsequently,  the  following  letter  was  submitted.  The  school  at- 
tendance maps  referred  to  are  retained  in  the  committee's  files.) 

„     „  ^  Chablotte,  N.C.  March  IS,  1972. 

Hon.  Emanuel  Cclleb, 

Chairman,  House  Judiciary  Committee^ 

Rayhurn  House  Offlce  Building, 

Washington,  B.C. 

Gentlemen  :  The  assignment  maps  which  were  requested  for  the  record  by 
Mr.  Jacobs,  accompany  this  letter.  Also  attached  are  some  other  statistics  to 
which  we  referred  in  our  testimony  before  your  committe  on  March  1.  1972  and 
we  respectfully  request  that  they  be  entered  in  the  record  along  with  the  maps. 
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A's  yon  can  see.  the  Charlotte-Mecklenburj:  assignment  plan  does  not  conslr^t 
of  "school  attendance  zones  that  slice  outward  from  the  city  like  the  wedges  of  a 
pie",  as  Father  Hesbureh's  testimony  indicated.  The  black  arrows  show  paired 
and  clrrtered  schools  for  the  elementary  ^ades.  Please  note  the  distance  these 
little  folks  must  travel  twice  daily,  frequently  involving  a  bus  ride  of  1-1% 
hours  each  wny.  This  does  not  corioborate  Father  Hesbnrgh's  statement,  in  which 
he  refers  to  the  "daily  bus  ride  of  15-30  minutes". 

Please  also  note  the  attached  Bus  Schedule  and  ask  yourselves  how  alert  we 
can  expert  children  to  he  who  hare  to  get  up  at  5 :00  or  5 :30  A.M.  to  catoh  the 
bus  by  6:06  or  6:30  A.M.  and  then  ride  an  hour  or  more  before  arriving  at 
school.  Teachers  tell  us  that  it  is  common  now  to  find  these  youngsters  of  ele- 
mentary  school  age.  falling  asleep  in  class.  Is  it  any  wonder? 

Father  He.^hiirgh's  testimonv  is  very  misleading  in  reference  to  the  status  of 
school  disruptions  here.  In  the  attached  Security  Director's  report  please  note 
the  hours  spent  lust  by  him  and  his  two  assistants  during  the  past  six  months, 
investigating  and  dealing  with  school  disruptions.  That  report  does  not  include 
the  hundreds  of  hours  already  spent  this  school  year,  hy  the  School  Task  Force 
whioh  is  made  up  of  central  office  personnel,  assigned  to  individual  schools  to  be 
on  call  whenever  the  principal  of  a  school  feels  that  help  is  needed  because  of 
racial  tension.  When  these  people  are  called  to  a  school,  thev  must  leave  their 
educational  duties  and  devote  their  time  to  restoring  order  in  the  school  to  which 
they  have  been  called.  This  means  that  much  of  the  educational  planning  ordi- 
narily handled  by  these  folks  is  left  undone. 

The  bo>nb  threats,  referred  to  in  the  same  report  by  our  Securitv  Director, 
have  res  Ited  in  an  atmosphere  of  fear  in  many  of  our  schools.  The  children's  and 
teacher'  health  is  also  jeopardized  when  they  must  wait  in  the  cold  and/or  rain 
while  police  search  to  be  sure  the  threat  is  only  a  hoax.  These  calls  are  par- 
ticularly hard  to  trace  because  they  so  often  come  from  outside  the  school's 
telephone  exchange  area,  thus  posing  a  real  problem  for  the  telephone  company 
tracers. 

Mr.  Celler  and  Committee  Members,  these  are  valid  frets,  but  more  than  that, 
they  tell  n  trneir  story  of  how  forced  racial  assiiniments  hare  torn  our  progres- 
sive, community  apart.  Our  children  are  suffering  the  indignity  of  being  no 
more  than  numbers  and  colors  to  some  adults  in  high  positions.  Surely  you 
cant  believe  that  past  racial  injnstioe  justlfie««  punishing  this  young  genera- 
tion for  something  they  were  in  no  way  responsible  for  creating. 

Plea.<;e  help  us  put  sanity  and  Justice  back  into  our  school  assignments.  The 
children,  blnck  and  white,  are  looking  to  you  for  help. 
Sincerely  yours, 

Jane  B.  Scott. 

Memher^CharMie-Mccklcnhuro  Board  of  f}ducaHon. 

Sau  S.  McNinch. 
Mewher,  Charlotte-Uccklcnhnrg  Board  of  Education. 


CHARLOHE-MECKLENBURG  SCHOOLS.  TRANSPORTATION  DEPARTMENT.  EXTREME  LOADING  AND 
UNLOADING  SCHEDULES 


Gradf level 

School 

School  schedule 

Earliest 

students  loaded 

Momini: 

Senior  high  .>:.- 

Junior  high 

Elennntiry..-.»:.;.:.x 

- . .  Independence. . ... . ... 

-->:.:. . . Kennedy  ... 

-  -  -  Davidson. .  .'.•..->^.> . 

7:30  to  2:10.... 
8:00  to  2:45.... 
8:00  to  2:30.... 

6:05  a.m. 
6:10  a.m. 
6:30  a.m. 

Grade  level 

School 

School 
schedule 

Latest  students 
discharged 

Afternoon: 

Senior  hi|h..„w,j.:,:,: 

J»inior  hiltl.... .:--.:.>'.: 

Elementary.  -.>.'.:.^.><<.: 

.......  South  Mecklenburf...' 

.:.:..>..  J.  T.  Williams...:...-:.: 
Lonf  Creek.. .x.. .... . 

8:20  to  3:25.... 
8:15 to  3:15.... 
8:55  to  3:25.... 

5:00  p.m. 
4:50  p.m, 
4:20  p.m. 
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CHABLOTTE-MF.CKI.fcNBUBO  SCHOOLS, 

Charlotte,  -V.C..  starch  2, 

Mrs.  Jane  »Scott. 
Charlotte,  AT.C. 

Dear  Mbs.  Scott:  In  compliance  with  your  request  of  March  2.  1^72.  the 
following  is  «rubmitted  for  your  information : 
1.  Hours  spent  in  schools  and  in  the  inve.stigation  of  tension  and  disruption 


by  security : 

September  1971         156 

October  mi   _    79 

November  1971       115 

December  1971  _  _     20 

January  1972     87 

February  1972  _  _   129 

Total       ___  586 


Z  Number  of  hoax  bomb-threat  ciills  received  during  1970^1.  173. 

3.  Number  of  hoax  bomb-thre:*t  calls  received  during  1971-72.  98. 

4.  There  were  no  records  maintained  on  bus  incidents,  including  fights  and 
objects  thrown  at  and  from  buses,  until  JptiMary  1972  January  1972,  sevea 
incidents  investigated:  February  1972,  six  incidents  investigattJ. 

Neither  the  Information  Center  nor  the  Security  Department  has  accurate 
records  on  the  number  of  times  the  police  have  re.<iponded  to.  or  have  been  on 
standby  in  the  security  of  schools  becau*^e  of  disruptive  acts  and  tension.  It  might 
be  possible  to  o<)tain  this  information  by  caiiing  Captain  Bartlett  of  the  County 
Police  Department,  telephone  number  374-2347  and  Chief  Ken  Miller  of  the  City 
Police  Department,  telephone  number  374-2345. 

Vfe  hope  that  this  information  will  be  helpful  to  you.  If  there  are  further 
(juestions  or  more  information  needed,  please  call  us. 
Very  truly  yours, 

Roland  M.  Smith, 
Director  of  Security,^ 


Febbuart  28,  1972. 
To :  Chairman  Emanuel  Celler  and  members  of  the  subcommittee. 
Subject:  Amendments  to  the  Constitution  relating  to  the  transportation  and 
as?;ignment  of  public  school  pupils. 
Without  a  doubt  you  are  as  aware  of  as  many,  if  not  more,  complaints  about 
the  effects  or  Federally  controlled  desegregation  than  I.  as  an  elected  member 
of  the  Charlotte-Mecklenburg  Board  of  Education  better  known  in  busing  circles 
as  Swann  vs  Charlotte-Mecklenburg  Board  of  Education,  Charlotte,  North 
Carolina.  Therefore.  I  do  not  intend  to  insult  your  intelligence  by  itemizing  these 
same  grievances. 

Quite  the  converse  is  my  objective  in  pointhig  out  a  small  hut  far  reaching 
eccentricity  of  our  district  court  order  upheld  by  the  Fourth  Circuit  Court  and 
the  United  States  Supreme  Court. 

The  Courts  in  attempting  to  render  an  interi>retation  of  the  constitutiorality 
of  various  charges  in  Swarni  vs  Charlotte-Mecklenburg  Boar*!  of  Ed.:caiion 
have  through  acquiescense  penalized  the  student  needing  as  much  prot'Ction 
as  any  other  student,  if  not  more.  These  students  I  speak  of  are  those  whose 
capacity  to  cope  with  the  academic  process  is  little  or  none  and/or  some  who 
for  one  reason  or  another  do  not  develop  an  academic  interest. 

To  retain  the  interest  V>f  these  students,  and  to  prevent  a  mass  drop-out  problem 
effecting  both  the  individual  student  and  society,  and  to  create  an  on -going 
learning  atmosphere  for  the  acr< iemically  inclined  student,  and  to  render  a 
genuine  service  to  each  student,  we  desperately  want  to  build  a  Career  Develop- 
ment Center  whereby  any  student  wishing  to  pursue  a  career  offered  hy  our 
facility  can  graduate  from  high  school  with  training  adapting  him  for  employ- 
ment rather  than  in  some  case.s.  a  social  diploma.  Students  may  be  interested 
in  such  a  program  as  an  extension  of  their  academic  pursuits  or  in  lieu  of 
academic  pu  -uita 

The  nine  members  of  our  Board  of  Education  have  recently  voted  unanimously 
to  proceed  in  the  direction  of  building  such  a  school  encompassing  classes  in 
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the  Performing  Arts,  Business  and  Management  Technology.  Computer  Tech- 
nology. Horticulture,  World  Languages,  Metal  Technology.  Construction,  Climate 
Control  Technology,  Aeronautics,  Transportation,  Photography,  Radio  and  Tele- 
vision. Beauty  Culture,  Para-Medical  and  I*rofessional  Life-Saving  Techniques. 
Oflice  Machine  Use  and  Repair,  etc. 

Our  business  community  is  as  excited  as  we  are  for  we  have  an  opportunity 
to  do  something  positive.  Dallas,  Texas,  has  recently  completed  a  similar  type 
school  costing  $21,000,000.  With  the  academic  program  in  conjunction  with  a 
Career  Development  Center,  we  will  be  in  a  much  better  position  to  educate  each 
child  to  the  fullest  extent  he  or  she  is  capable  of  receiving  it. 

However,  our  district  court  order  very  clearly  states  that  we  cannot  build 
this  school  or  any  other  school  unless  we  first  prove  to  the  court  that  deseereea- 
tlon  will  prevail. 

This  order  completely  ignores  the  entire  purpose  of  our  intentions.  We.  too. 
can  acquiese  and  make  sure  only  a  certain  number  of  each  color  be  admitted  to 
such  a  specialty  school  disregarding  the  individual  student  needs;  thus  we  by 
law,  would  be  guilty  of  discrimination. 

t  make  this  one  point,  not  by  any  stretch  of  the  imagination  conclusive,  in 
describing  my  utter  frustration  with  Federal  intervention  In  public  school  mat- 
ters. It  is  an  attempt  to  show  how  far  off-center  this  entire  deisegregation  by 
Federal  force  has  become. 

Try  punching  an  off-center  hole  in  a  phonograph  record.  Then  try  playing  It 
and  wh;  t  you  hear  will  most  probably  resemble  the  progress  we  are  making  in 
our  pubkc  schools  toward  quality  control  of  our  learning  process. 

How  does  it  feel  to  be  in  a  position  to  control  the  future  of  all  school  age  chil- 
dren In  the  United  States?  That.  I  agree,  is  a  moot  question  Intended  to  point 
up  the  fact  that  we  Board  of  Education  members  are  fast  being  replaced  be- 
cause of  questions  unanswered  by  the  Courts,  yet  vague  Court  edicts  prevail. 

I  urge  you  to  take  the  proper  steps  toward  an  amendment  of  the  Constitution 
so  we  can  tend  to  our  students  needs. 

„    ,  Sam  S.  McNinch  HI. 

Member,  Charlotte-Mecklenburg  Board  of  Education,  Charlotte,  N.C. 

Chairman  Celler.  That  will  end  the  hearing  for  today.  We  will 
now  reassemble  tomorrow  morning  at  10. 

(Whereupon,  at  4:30  p.m.,  the  committee  adjourned,  to  reconvene 
for  further  hearini^'  at  10  a.m.,  Thursday,  March  2, 1972.) 


SCHOOL  BUSING 


THURSDAY,  MARCH  2,  1972 

House  of  Representatives, 
Subcommittee  No.  5  of  the 
Committee  on  the  Judiciary, 

Washington^  B.C. 
The  subcommittee  met  at  10  a.m.,  pursuant  to  recess,  in  room  2141 
Raybum  House  Office  Building,  Hon.  Emanuel  Celler  (chairman) 
presiding.  ' 

Present:  Representatives  Celler,  Brooks,  Hungate,  Jacobs,  Mikva, 
A^urezk,  McCulloch,  PofF,  Hutchinson,  and  McClory. 

Staff  members  present:  Benjamin  L.  Zelenko,  general  counsel; 
Franklin  G.  Polk,  associate  counsel ;  and  Herbert  E.  Hoffman,  counsel. 

Chauman  Celler.  The  committee  will  come  to  order. 

This  morning's  Washington  Post  carries  an  article  reporting  that 
the  departing  Attorney  General,  Mr.  Mitchell,  said  yesterday  that  he 
prefers  legislation  to  a  constitutional  amendment  to  deal  with  the 
issue  of  busing. 

The  article  will  be  printed  in  full  at  this  point  in  the  record. 

(The  newspaper  article  referred  to  follows :) 

[From  the  Washington  Post,  March  2, 1972] 

Mitchell  Favors  Law  on  Busing  to  Amendment 

(By  Carroll  Kilpatrlck) 

Attpniey  General  John  N.  Mitdiell.  on  his  last  day  in  the  cabinet,  said  yester- 
day that  he  preferred  legislation  to  a  constitutional  amendment  to  deal  with  the 
issue  of  busing. 

Without  predicting  what  President  Nixon  will  recommend  in  his  7)romised 
statement  on  busing,  Mitdiell's  comment  in  support  of  legislation  rather  than 
a  constitutional  amendment  accorded  with  comments  of  other  administration 
leaders. 

Mitchell  told  reporters  at  a  farewell  news  conference  reviewing  his  three  years 
in  the  Justice  Department  that  he  believed  a  statute  "can  be  drawn  constitu- 
tionally which  will  eliminate  this  problem  of  court-ordered  excessive  busing  " 

He  said  he  believed  one  approach  might  be  legislation  to  delay  a  busing  order  of 
a  lower  court  until  the  case  could  be  decided  by  the  Supreme  Court  and  pendinir 
new  legislation  by  Congress. 

Before  going  to  China.  Mr.  Nixon  named  a  cabinet  committee  of  which  Mitchell 
w^s  a  member  to  study  the  busing  issue.  Mitchell  indicated  that  the  committee 
this  week  would  present  a  series  of  options  to  the  President  without  any  recom- 
mendation. 

The  President  will  then  decido  fairly  soon  what  to  recommend  to  Congress,  the 
outgoing  Attorney  General  said 

Mitchell  was  in  a  relaxed  and  optimistic  mood  as  he  parried  reporters*  ques- 
tions. His  resignation  was  effective  at  midnight,  when  he  was  succeeded,  subjei't 
toi  confirmation,  by  Richard  G.  Kleindienst.  Mitchell  will  direct  Mr  Nixon'ti 
election  campaign. 
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Mitchell  asserted  that  the  Justice  Department  had  taken  major  steps  forward 
in  the  flght  against  crime,  In  controlling  drug  abuse,  In  civil  rights,  environmen- 
tal protection  and  other  areas. 

Claiming  "quiet,  but  substantial,  gains"  In  civil  rights,  he  said  that  In  1969 
when  the  Nixon  administration  took  office  only  6  per  cent  of  all  black  children 
In  the  South  attended  legally  desegregated  school  systems. 

Now,  he  said,  96  per  cent  of  the  black  children  In  the  South  attend  such 
schools. 

With  a  50  per  cent  Increase  In  the  number  of  lawyers  In  the  civil  rights  divi- 
sion, an  effort  was  made  to  "give  a  national,  rather  than  a  regional  approach,  to 
civil  rights,"  he  said. 

"A  deliberate  effort  was  made  to  avoid  extravagant  rhetoric  and  promises 
and  to  substitute  action  for  words."  Mitchell  declared.  "The  goal  of  the  school 
Integration  effort  was  to  assure  maximum  reduction  In  discrimination  In  a  man- 
ner that  preserved  peace  In  the  communities  undergoing  this  social  change." 

Mitchell  said  he  would  like  to  say  that  "the  tide  of  rising  crime"  has  been  re- 
versed, "but  I  would  be  exceeding  the  facts  to  say  that." 

"I  can  say  without  a  doubt,  however,  that  the  Increase  has  been  slowed,"  he 
said.  "I  can  say  further  that  we  are  encouraged  to  note  that  actual  decreases 
are  being  registered  In  greater  frequency  In  our  major  cities. 

The  work  the  Nixon  administration  ha.s  done  In  launching  Its  anti-crime 
fight  will  bring  results  In  the  future,  he  predicted.  The  Law  Enforcement  Assist- 
ance Administration  has  increased  Its  aid  to  cittes  and  states  from  $63  million 
In  Fiscal  1969  to  $700  million  n<xw,  he  said. 

**We  are  particularly  proud  of  the  ref.ults  that  have  been  achieved  In  the  Dis- 
trict of  Columbia  to  reverse  the  crime  rate,"  Mitchell  said. 

"Through  court  reform.  Increased  police  manpower,  LEAA  grants  and  other 
measures,  we  have  helped  officials  of  the  District  to  bring  about  an  actual,  and 
continuing,  decrease  In  crime." 

Chairman  Celler.  Our  first,  witness  this  morning  is  the  distin- 
guished president  of  the  National  Education  Association. 

Mr.  Aiorrison,  we  are  glad  to  have  you.  Will  you  indicate  those  with 
you,  please. 

STATEMENT  OF  DONALD  E.  MORRISON,  PRESIDENT,  THE  NATIONAL 
EDUCATION  ASSOCIATION,  ACCOMPANIED  BT  STANLEY  J.  Mc- 
FARLAND,  ASSISTANT  EXECUTIVE  SECRETARY  FOR  GOVERN- 
MENT RELATIONS,  AND  DAVID  RUBIN,  DEPUTY  GENERAL 
COUNSEL 

Mr.  MoRRTSOK.  Thank  you,  Mr.  Chairman. 

To  my  left  is  Mr.  Stanley  McFarland,  assistant  executive  secretary 
of  NEA  for  government  relations.  To  my  right  is  Mr.  David  Rubin, 
deputy  general  counsel  of  the  National  Education  Association. 

I  am  president  of  the  National  Education  Association,  an  associa- 
tion whose  membership  numbers  more  than  1.1  million  educators. 

I  want  to  thank  you  for  this  opportunity  to  testify  on  House  Joint 
Resolution  620  and  related  proposals.  House  Joint  Resolution  620 
would  write  into  the  U.S.  Constitution  the  following  language: 

"No  public  school  student  shall,  because  of  his  race,  creed,  or  color, 
be  assigned  to  or  required  to  attend  a  particular  school. 

"Section  2.  Congress  shall  have  the  power  to  enforce  the  article  by 
appropriate  legislation." 

Although  these  words  seem  innocuous  on  their  face,  they  are  poten- 
tially very  destructive. 

As  the  Supreme  Court  recognized,  it  may  be  necessary  to  take  race 
into  account  in  order  to  counteract  continuing  effects  of  past  deliberate 
segregation.  This  may  either  be  segregation  mandated  by  law  under 
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dual  school  system  or  as  decisions  by  courts,  North  and  South,  have 
recently  shown  it  may  be  the  result  of  discriminatory  policies  and  prac- 
tices of  school  authorities.  i  •       •  *  t 

The  effect  of  the  amendment  may  well  be  to  enshrine  this  type  ot 
discrimination  into  the  supreme  law  of  the  land  and  to  roll  back  meas- 
ures already  taken  to  correct  it,  whether  pursuant  to  Jederal  court 
order,  HEW  directive,  or  State  law. 

Presumably  desegregation  already  achieved  in  many  communities 
under  voluntary  desegregation  programs  would  also  be  vulnerable  to 
challenge  as  a  result  of  the  amendment.  mi       ^   i  j 

The  educational  consequences  would  be  disastrous,  llie  central  edu- 
cptional  issue  of  our  time  is  how  to  provide  equality  of  educational 
opportunity  for  poor  children  and  children  of  minority  groups.  Ihere 
is  a  shockingly  wide  achievement  gap  between  the  advantaged  white 
child  and  the  disadvantaged  black  child.  The  Coleman  report  found 
that  at  the  sixth  grade  the  average  black  child  m  the  Nation  s  metro- 
politan area  was  about  one  and  one-half  grade  levels  behind  the  aver- 
age white  child  in  verbal  achievement. 

By  the  12th  grade  the  gap  had  widened  to  3  years. 

A  great  deal  of  money  has  been  spent  on  compensatory  education 
programs  in  an  effort  to  narrow  the  gap  between  middle  and  upper 
income  students  who  are  primarily  white  and  low  income  students  who 
at  least  in  the  central  cities  are  predominantly  black. 

These  programs  have  sought  to  improve  the  achievement  of  young- 
sters in  racially  isolated  schools  through  such  measures  as  reducing 
pupil-teacher  ratio  and  introducing  innovative  programs. 

The  results  generally  have  been  disappointing.  At  least  in  their  pres- 
ent scope,  compensatory  educational  programs  and  racial  isolation, 
although  they  cannot  be  abandoned  without  leaving  low  income  pupils 
in  worse  straits,  are  clearly  not  the  panacea  for  educational  ills  oi 
blacks  or  other  minority  children.  ,    ,  ,  •  * 

On  the  other  hand,  there  is  evidence  that  school  desegregation  is  of 
significant  educational  benefit  to  these  children.  The  Coleman  report 
found  that  the  educational  resources  brought  to  the  school  by  other 
children,  such  as  reading  material,  in  the  home,  amount  and  level  of 
discussion  in  the  home,  and  parents  level  of  education,  bore  a  stronger 
relationship  to  school  performance  than  any  other  resources  in  the 
school 

Children  from  middle-class  backgrounds  normally  had  greater  edu- 
cational resources  in  -their  homes  than  poor  children.  Since  most  mi- 
nority children  were  poor,  they  had  fewer  educational  resources  m 
their  home  than  children  from  the  majority  group. 

As  a  result,  a  poor  black  child  was  disadvantaged  if  he  was  educated 
in  a  racially  and  economically  homogeneous  school  composed  of  mostly 
children  of  his  own  race  and  economic  class.  ^  . 

The  Coleman  report  contained  another  significant  finding  that  when 
the  school  was  composed  primarily  of  students  with  advantaged  back- 
grounds, the  achievement  of  such  students  was  not  reduced  by  the 
presence  of  students  with  disadvantaged  backgrounds.  ^ 

Subsequent  studies  of  school  districts  which  have  desegregated  their 
schools  however  examined  under  control  conditions  the  performance 
of  black  and  white  children  in  integrated  settings  for  the  first  time. 
These  reports  generally  have  confirmed  findings  of  the  toieman 
report. 
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Based  on  careful  review  of  the  existing  literature,  a  report  to  the 
Board  of  Regents  of  the  University  of  the  State  of  New  York  published 
December  1969  concluded  that  the  integrated  setting  has  relatively 
greater  potential  for  achievement  of  black  students  than  segregated 
school  environment  and  that  this  potential  appears  to  exist  at  both 
elementary  and  secondary  levels. 

None  of  the  studies  reviewed  showed  that  white  achievement  was 
impaired  by  integration. 

Subsequent  research,  including  recent  studies  in  Dade  County, 
Fla.,  and  Evanston,  111.,  supports  these  findings. 

In  Brown,  on  the  basis  of  ample  evidence,  the  high  court  determined 
that  to  separate  children  "from  others  of  similar  age  and  qualifications 
solely  because  of  their  race  generates  a  feeling  of  inferiority  as  to 
their  status  in  the  community  that  may  affect  their  hearts  and  minds 
m  a  way  unlikely  ever  to  be  undone." 

While  these  words  were  spoken  in  the  context  of  a  dual  school 
system  imposed  by  law,  the  court  acknowledged  that  school  segrega- 
tion, even  without  the  sanction  of  law,  has  a  "detrimental  effect"  upon 
black  children. 

Indeed,  few  children  are  sufficiently  mature  or  sophisticated  to 
distinguish  between  the  separation  of  blacks  pursuant  to  a  manda- 
tory or  pemissive  State  statute  and  the  virtually  idt>ntical  situation 
prevailing  in  their  district  in  the  absence  of  such  a  statute.  ' 

A  segregated  school  system  sends  a  devastating  message  to  the  black 
child.  It  tells  him  more  effectively  than  words  can  convey  that  he  is 
so  inadequate  or  inferior  that  he  must  be  kept  separate  and  apart. 

As  the  court  remarked  in  Brown  on  basis  of  available  data,  a  sense 
of  inferiority  affects  motivation  of  a  child  to  learn.  And  we,  as  educa- 
tors, can  confirm  the  validity  of  this  conclusion.  We  know  that  self- 
esteem  IS  a  critical  factor  in  learning  motivation. 

If  a  child  downgrades  himself,  how  can  he  have  confidence  essential 
to  meet  many  challenges  he  must  face  in  the  learning  process?  There 
is  evidence  moreover  that  school  segregation  has  negative  impact  upon 
self-perception  of  the  black  child  in  still  another  respect.  At  least  one 
court  has  found,  on  basis  of  expert  testimony,  that  the  black  child's 
sense  of  containment,  of  being  confined  by  a  hostile  majority,  imposes 
a  sense  of  limited  possibilities  and  decreases  his  ambition.  • 

Schools  consisting  primarily  of  poor  minority  children  are  damag- 
ing in  many  otL  -  ways.  For  example,  the  PTA  cannot  contribute  as 
much  financially  to  the  school  as  PTA  in  more  affluent  communities 
where  parents  can  and  often  do  give  significant  sums  to  the  school  out 
of  their  own  pockets. 

Because  the  school  is  perceived  by  the  community  as  a  poor  school, 
the  expectations  of  teachers  and  piidance  counsellors  are  low  and 
their  attitude  toward  children  often  reflect  contempt  or  indifference 
because  the  student  bodies  are  not  oriented  toward  academic  achieve- 
ment or  college. 

There  is  no  clear  pressure  motivating  the  child  to  pursue  these  goals. 
On  the  contrary,  peer  pressure  influences  the  child  to  underachieve, 
give  up  and  drop  out  of  school.  The  other  pupils  generally  will  have 
l>oor  verbal  skills,  a  significant  educational  disadvantage' since  chil- 
dren emulate  the  verbal  patterns  of  their  peers. 

Moreover,  (he  child  does  not  receive  any  realistic  preparation  for 
the  world  he  will  face  when  he  leaves  school.  Not  only  will  he  get  a. 
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false  impression  of  the  level  of  competition  he  will  confront,  but  he 
is  driven  no  opportimity  to  relate  to  or  \mderstand  people  of  the  ma- 
jority race  who  control  the  vast  bulk  of  the  access  to  the  job  market  and 
with  whom  he  will  have  to  deal  in  employment  relationships. 

Most  of  these  inequalities  are  not  remedial  by  infusing  money  into 
racially  isolated  schools  but  can  be  corrected  only  through  school  in- 
tegration. Only  in  this  way  can  the  expectations  of  educators,  freed 
f  rom^  stereotypes  encouraged  by  racially  isolated  schools,  begin  to  cor- 
respond naturally  with  actual'aptitude  of  the  individual  child. 

Only  in  this  way  can  significant  educational  resources,  which  chil- 
dren themselves  bring  to  school,  be  made  available  to  all  schools  on  an 
equal  basis. 

Only  in  this  way  can  minority  schoolchildren  have  an  opportunity 
to  beffin  to  keep  realistically  with  the  majority  group.  Let  there  be 
no  misunderstanding.  School  desegregation  is  not  for  benefit  of  mi- 
nority children  alone.  Racial  segregation  breeds  false  notions  of  su- 
periority in  white  children  whose  own  self -perceptions  are  harmful 
to  their  development  and  a  white  child  educated  in  isolation  from 
blacks  is  deprived  of  the  opportunity  to  relate  to  the  black  i)eople. 

These  are  significant  deficiencies  in  a  world  in  which  whites  will 
have  black  coworkers  and  likely  to  have  black  supervisors  and  black 
neighbors. 

Mor/3  significantly,  as  Dr.  Kenneth  Clark  pointed  out  in  testimony 
before  the  Mondale  committee,  the  conflict  between  racial  segregation 
in  the  public  schools  and  verbal  morality  taught  by  those  institutions 
involves  a  moral  schizophrenia  and  hypocrisy. 

This  in  turn  induces  confusion  and  ^ilt  in  white  youngsters  who 
often  react  by  repudiating  reality  entirely  or  rebelling  against  the 
parental  authority  including  educational  authority. 

A  hue  and  cry  has  been  raised  about  busing  but  the  school  bus  is 
simply  one  tool  and  at  times  the  only  available  means  to  desegregate 
the  schools.  It  is,  however,  no  novelty  in  the  field  of  education. 

Indeed,  although  pupil  transportation  has  been  gradually  increasing 
in  recent  years  there  is  no  statistical  proof  that  desegregation  has  sub- 
stantially increased  pupil  busing  either  nationally  or  regionally. 

The  school  bus  has  been  used  for  years  as  a  device  to  preserve  school 
segregation  by  transporting  white  and  black  children  past  the  nearest 
schools  intended  to  serve  children  of  their  own  race  but  the  schoolbus 
also  is  used  for  a  wide  variety  of  legitimate  educational  purposes  en- 
tirely Unrelated  to  school  segregation.  .    ■,  .  a 

Bus  transportation,  as  the  Supreme  Court  recognized  in  bwann, 
has  been  an  integral  part  of  public  education  systems  for  yeare.  It  is 
fair  to  say  busing  is  now  virtually  universal  and  it  would  not  be  pos- 
sible for  most  school  systems  to  function  without  it. 

Busing  was  perhaps  the  most  significant  factor  in  the  transition 
from  the  one-room  schoolhouse  to  the  consolidated  school.  Parentheti- 
cally, the  closing  of  one-room  schools  in  many  States  was  accompanied 
by  similar  parental  protest  against  the  loss  of  the  neighborhood 
school. 

Children  living  more  than  a  mile  or  two  from  school  typically  are 
bused.  In  many  school  systems  children  living  less  than  a  mile  are 
bused  if  walking  is  hazardous  because  of  traffic  situations. 

School  systems  have  not  hesitated  to  bus  children  to  vocational  and 
special  educational  programs. 
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Schoolchildren  are  regularly  bused  on  field  trips  serving  some  edu- 
cational purpose.  In  some  distncts  such  as  Cleveland  s  Shaker  Heights, 
children  are  bused  home  for  luncli  to  give  teachei^  duty-free  lunch 
hours. 

Outside  central  cities  the  vast  majority  of  children  get  to  school  by 
riding  on  a  bus.  The  most  available  statistics  covering  1967-68  show 
42  percent  of  the  Nation  s  pupils  were  transported  to  schools  at  public 
expense. 

This  does  not  include  significant  numbers  of  children  riding  public 
transportation  nor  private  school  children  transported  at  public 
expense. 

Mr.  Zelenko.  Mr.  Morrison,  how  many  children  do  the  statistics 
include  ? 

Mr.,  MoRRisox.  Approximately  20  million  children. 

Fears  have  been  expressed  by  some  regarding  effects  of  transporta- 
tion on  students.  The  Supreme  Court,  howe\er,  has  made  it  clear  that 
busing  will  be  required  only  where  it  is  reasonable  and  does  not  impose 
undue  burdens  on  schoolchildren. 

Research  moreover  shows  that  bus  transportation  is  safer  than 
walking  to  school. 

Other  fears  appear  to  be  equally  groundless.  A  recent  study  showed 
no  difference  between  transfjorted  and  nontransported  students  in 
achievement  test  scores  or  daily  attendance.  By  and  large,  with  pos- 
sible exception  of  schools  in  small  towns,  the  "neighborhood  school" 
IS  a  mythological  institution  which  does  not  exist. 

In  our  cities  and  outlying  suburbs  the  attendance  areas  of  schools 
are  constantly  changing  to  adjust  to  population  shifts,  new  school 
construction  and  new  school  programs.  Thus  schools  in  these  areas  do 
not  serve  clearly  defined  neighborhoods  regardless  of  whether  that 
term  is  understood  to  mean  a  typical  geographic  area  or  a  community 
with  identity  of  interest. 

Black  and  white  youngsters  almost  inevitably  will  h.^ve  to  deal  with 
each  other  sooner  or  later.  What  better  place  for  that  encounter  than 
the  educational  institutions  and  what  better  time  than  childhood  when 
theattitudes  have  not  hardened  and  biases  are  easier  to  dispel. 

The  schools  have  long  borne  the  role  of  preparing  youth  for  partic- 
ipation in  Anjerican  democracy.  It  is  therefore  entirely  appmpriate 
for  the  schools,  indeed  indispensable  to  their  mission,  to  exemplify 
the  fairness  and  equality  which  thev  would  seek  to  inculcate  in  the 
Nation's  children. 

We  have  encouraging  signs  that  the  Nation's  youth  have  fewer  anx- 
ieties about  school  desegregation  than  parents.  In  1970,  NEA  con- 
ducted a  survey  of  teachers  in  teacher  training  programs  in  public 
and  private  colleges  in  Mississippi. 

One  of  the  questions  was:  "Do  you  favor  a  school  system's  main- 
taining racial  balance  of  pupils  and  teachers  in  every  school  in  direct 
proportion  to  the  racial  composition  of  the  school  district?" 

A  total  of  67.9  percent  of  the  student-teachers  strongly  favored  or 
tended  to  favor  such  racial  balance  including  80.7  percent  of  the  stu- 
dent-teachers at  predominantly  black  institutions  and  54.4  percent  of 
those  at  predominantly  white  institutions.  This  is  not  to  say  there  are 
no  problems  associated  with  school  d  ^segreftition  but  we  should  be 
sure  we  address  the  real  issues. 
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Many  desegregation  plans  have  placed  an  unfair  burden  on  black 
parents  and  students  and  have  resulted  in  the  unfair  dismissal  or  demo- 
tion of  black  educators. 

We  must  insure  that  desegregation  does  not  unfairly  burden  per- 
sons of  any  race  and  that  the  desegregation  plan  is  otherwise  soundly 
conceived  and  implemented  in  a  fashion  conducive  to  meaningful 
integration. 

History  Avill  not  favor  those  who  in  the  passions  of  the  moment 
diminish  the  Nation's  fundamental  charter  and  signal  a  retreat  from 
the  Brotrn  decision.  The  adjustments  necessary  to  remedy  this  Nation's 
past  mistakes  mav  cause  inconvenience  for  many  people  but  some  dis- 
ruption of  established  patterns  is  inevitable  if  we  are  serious  about 
implementing  the  Brown  decision  and  achieving  equality  of  educa- 
tional opportimity. 

The  public  school  system  offers  poor  children  who  have  spent  all 
of  their  lives  in  a  racial  ghetto  a  chance  to  escape  from  racial  and 
economic  segregation. 

Let  us  devote  to  making  this  opportunity  a  reality  instead  of  search- 
ing for  alternatives  that  do  not  exist.  T^et  us  devote  our  time,  energy 
and  resources  to  making  desegregation  work  rather  than  to  placing 
obstacles  in  the  path  of  those  laboring  constructively  to  assure  its 
success. 

If  we  do  this,  perhaps  some  day  teachers  and  students  will  be  able 
to  say  without  the  hesitation  many  feel  todav  that  we  are  truly  one 
indivisible  nation  with  libertv  and  justice  for  all. 

Mr.  Chairman,  in  conclusion,  I  would  ask  the  Chair  to  include  the 
complete  annotated  statement  in  the  record  because  I  have  tried  to 
save  the  committee's  time  and  I  have  condensed  from  the  longer 
version  to  a  12-page  oral  version. 

Chairman  Ckller.  That  will  include  the  footnotes? 

Mr.  MoRRisox.  Yes,  that  is  correct. 

Chairman  Celler.  They  will  be  accepted  in  the  record. 

(The  statement  referred  to  follows :) 

Statement  of  Donald  E.  Morrison,  President  of  the  National 
Education  Association 

Mr.  Chairman  and  members  of  the  committee,  my  name  is  Donald  Morrison, 
and  I  am  president  of  the  National  Education  A.ssociation,  whose  member* 
ship  numbers  more  than  1.1  miUion  educat^ors.  I  want  to  thank  you  for  this  op- 
portunity to  testify  on  House  Joint  Resolution  620  and  related  proposals. 

House  Joint  Resolution  020  woi^ld  write  into  the  United  States  Constitution  the 
following  lan.Tuage : 

Section  1.  No  public  school  student  shall,  t)ecause  of  his  race,  creed,  or  color, 
be  assigned  to  or  required  to  attend  a  particular  school. 

Section  2.  Congress  *^hall  have  the  power  to  enforce  the  article  by  appropriate 
legislation. 

Althotigh  these  words  seem  innocuous  on  their  face,  they  are  potentially  very 
destructive.  As  the  Supreme  Court  recojoiizcd  in  the  Swann  case,  it  may  be 
necessary  to  take  race  into  account  in  order  to  counteract  the  continuing  effects 
of  past  school  segregation  resulting  from  discriminatory  location  of  school  sites 
or  distortion  of  school  sizo  in  order  to  achieve  or  maintain  the  artificial  racial 
separation  mandated  by  state  law.*  If  race  no  longer  can  be  considered,  literally 
hundreds  of  school  districts  in  the  South  in  which  actual  desegregation  finally 
has  b'^en  achieved  following  a  generaUon  of  evasion  and  delay  would  not  only 
be  permited,  but  required,  to  re^-^gregat**  their  schools. 

^Swann  v.  Charlotte-Mecklenhurg  Board  of  Educ,  91  S.Ct.  1267.  1282  (1971). 
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Race-conscious  assignments  are  also  indispensable  in  correcting  the  continuing 
effects  of  intentional  discriminatory  practices  by  school  authoriUes.  Increasingly 
the  courts,  North  and  South,  are  finding  that  school  segregation  is  in  part  at- 
tributable to  racially  discriminatory  policies  by  school  officials— including  the 
deliberate  location  of  f,chools  at  the  core  rather  than  the  edge  of  segregated 
residential  areas  and  the  racial  gerrymandering  of  attendance  zones.  Such 
findings  have  been  made  in  a  host  of  communities  including  Denver,  CJolorado* 
Pasadena,  California ;  South  Holland,  Illinois ;  and  Indianapolia,  Indiana.*  The 
effect  of  the  amendment  may  well  be  to  enshrine  this  type  of  discrimination 
into  the  supreme  law  of  the  land. 

Several  states,  concluding  that  racial  isolation  in  the  public  schools  is  harmful 
regardless  of  f<8  origins,  have  taken  steps  to  require  desegregation  of  schools.* 
The  amendment  would  appear  to  nulMfy  these  measures  and  roll  back  the  de- 
segregation achieved  pursuant  to  them.  Finally,  the  amendment  cac  be  con- 
strued to  forbid  school  systems  to  unaertake  a  voluntary  desegregation  program 
where  the  school  board— whether  appointed  or  democratically  elected— has 
determined  that  the  program  will  provide  educational  benefits  to  the  children 
in  the  district.  Presumably,  the  desegregation  already  achieved  in  many  com- 
munities under  such  voluntary  programs  would  be  vulnerable  to  challenge  as 
a  result. 

The  educational  consequences  would  be  disastrous.  The  central  educational 
issue  of  our  time  is  how  to  provide  equality  of  educational  opportunity  for 
poor  children  and  children  of  minority  groups.  There  is  a  shockingly  wide 
achievement  gap  between  the  advantaged  white  child  and  the  disadvantaged 
black  child.  The  Office  of  Education,  in  its  survey  on  Equality  of  Educational 
Opportunity^the  Coleman  Report— found  that  black  and  white  students  in 
metropolitan  areas  began  school  with  a  noticeable  difference  in  verbal  ability. 
At  sixth  grade,  the  average  black  child  was  about  one  and  one-half  grade  levels 
behind  the  average  white  child  in  verbal  achievement.  By  the  twelfth  grade, 
the  gap  had  widened  to  three  years.* 

This  gap  has  much  to  do  with  the  pathology  of  unemployment  and  crime  in 
the  nation's  urban  ghettos  and  the  enormous  social  and  economic  costs  which 
this  pathology  entails.  Lack  of  achievement  encourages  students  to  drop  out 
of  school.  For  example,  according  to  the  recently  issued  Fleischmann  report 
dealing  with  education  in  New  York  State,  in  the  19eS-69  school  year,  the 
wealthy  suburban  counties  of  Nassau,  Rockland,  and  Westchester  had  high 
pchool  graduating  classes  which  represented  90  percent  of  the  ninth  grade  enroll- 
ment four  years  earlier,  compared  with  only  5.5  percent  in  New  York  City. 
A  much  lower  drop-out  rate  for  white  than  black  and  Spanish-surnamed  students 
was  reported.* 

A  great  deal  of  money  has  been  spent  on  "compensatory"  education  programs 
in  an  effort  to  narrow  the  gap  between  middle  and  upper  income  students  who  are 
primarily  white  and  low  income  students  who.  at  least  in  the  central  cities,  are 
predominantly  black.  These  programs  have  sought  to  improve  the  achievement  of 
youngsters  in  racially  isolated  schools  through  such  measures  as  reducing  pupil- 
teacher  ratios  and  introducing  innovative  programs.  The  results  generally  have 
been  disappointing.*  Perhaps  the  most  expensive  effort  of  this  kind  was  the  More 
Effective  Schools  program  in  New  York  City,  where  the  pe.-  pupil  expenditure  was 
doubled  and  the  effective  classroom  size  diminished  by  half.  Evaluation  showed 
little  or  no  long-term  improvement  in  the  performance  of  students  in  that  pro- 
gram. At  least  in  their  present  scope,  compensatory  education  programs  in  racial 
isolation— although  they  cannot  be  abandoned  without  leaving  low-income  pupils 
in  even  worse  straits— are  clearly  not  the  panacea  for  the  educational  ills  of 
black  or  other  minority  children. 
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On  the  other  hand,  there  is  eviden<ie  that  school  desegregation  is  of  significant 
educational  benefit  to  these  children.  The  Coleman  Report  found  that  the  educa- 
tional resources  brought  to  the  school  by  other  children— such  as  the  reading 
material  in  the  home,  amount  and  level  of  discussion  in  the  home,  and  the  parents' 
level  of  education— bore  a  stronger  relationship  to  school  performance  than  any 
other  resources  in  the  school.  Children  from  middle  class  backgrounds  normally 
had  greater  educational  resources  in  their  homes  than  poor  children.  Since  most 
minority  children  were  poor,  they  had  fewer  educational  resources  in  their  homes 
than  children  from  the  majority  group.  As  a  result,  a  poor  black  child  was  dis- 
advantaged if  he  was  educated  in  a  racially  and  economically  homogeneous  school 
composed  entirely  or  mostly  of  children  of  his  own  race  and  economic  class' 

The  Coleman  Report  contained  another  very  significant  finding— that  when  the 
school  was  composed  primarily  of  students  with  advantaged  backgrounds,  the 
achievement  of  such  students  was  not  reduced  by  the  presence  of  students  with 
disadvantaged  backgrounds.* 

Subsequent  studies  of  school  districts  which  have  desegregated  their  schools 
have  examined  under  controlled  conditions  the  performance  of  black  and  white 
children  in  integrated  settings  for  the  first  time.  These  studies  generally  have 
confirmed  the  findings  of  the  Coleman  Report.  Based  on  a  careful  review  of  the 
existing  literature,  a  report  to  the  Board  of  Regents  of  the  University  of  the 
State  of  New  York  published  in  December  1969  concluded  that  the  integrated 
setting  has  a  relatively  greater  potential  for  the  achievement  of  black  students 
than  the  segregated  school  environment,  and  that  this  potential  appears  to  exist 
at  both  the  elementary  and  secondary  levels.  None  of  the  studies  reviewed  showed 
that  white  achievement  was  impaired  by  integration." 

Subsequent  research  supports  these  findings.  Very  recently,  for  example,  in 
December  1971,  black  students  in  Dade  County,  Florida,  were  reported  to  be 
making  significant  gains  in  desegregated  schools  with  no  noticeable  adverse  im- 
pact from  two  years  of  major  shifting  of  teachers  and  pupils  to  comply  with  court 
desegregation  orders.  In  the  same  month,  complete  racial  integration,  partly 
resulting  from  busing,  was  reported  to  have  brought  higher  achievement  for  black 
children  in  Evanston,  Illinois,  without  adversely  affecting  white  performance. 
I  .wVi'^*^^^  tests  conducted  *y  Educational  Testing  Service  showed  black  pupils 
In  third  grade  reading  at  levels  higher  than  pupils  in  third  grade  four  years  ago 
Rates  of  progress  were  equal  to  those  of  higher  achieving  white  pupils.  While  the 
black  gains  were  not  as  great  as  the  white,  black  children  achieved  steadily  risine 
test  scores  in  grades  three  through  six." 

Following  the  Coleman  report,  the  U.S.  Commission  on  Civil  Rights  reported 
?f;fi#?  study  that  even  where  social  class  is  held  constant,  racif.l  isolation 
itself  is  harmful  to  black  students."  Although  this  finding  has  been  disputed, 
it  is  consistent  with  the  Supreme  Court's  central  finding  in  the  Broion  decision! 

Z^J^^  evidence,  the  High  Court  determined  that 

to  separate  children  "from  oUiers  of  similar  age  and  qualifications  solely  be- 
cause of  their  race  generates  a  feeling  of  inferiority  as  to  their  status  in  the 

Z'^TJ^^^^uh  "11^  ^^^^^  ^^^^  '"^n^s  *n  a  ^'ay  unlikely  ever  to  be 
mdone.     While  these  words  were  spoken  in  the  context  of  a  dual  school  sys- 

wl?hn,T?^      H*""^'  9?  ^^H""^  acknowledged  that  school  segregation,  even 
without  the  sanction  of  law,  has  a  ^'detrimental  effect"  upon  black  children" 
children  are  sufliciently  mature  or  sophisticated  to  distinguirti  be- 
.  separation  of  blacks  pursuant  a  mandatory  or  permissive  state  statute 
Sf  such  a^'stetute^  IdenUcal  situation  prevailing  in  their  district  in  the  absence 

rA.ufif^^^^  ^^"^  ^1^^%^  *  devastating  message  to  the  black  child 

nr  w!.r^rVu°V^^  effectively  than  words  can  convey,  that  he  is  so  inadequate 
SLrin  J  hoi^l^  M  ""Vt^o  ^%  ^^P^,  ^P^^^*^  ^P^rt.  Several  years  ago?at  a 
S  hi«.h  S'^'"'"*^^*""  on  Civil  Rights,  a  teacher  at  an  all- 

an  all  ilu®^*''^^  'u^^  ^lY^  ^^"^  ^  8^"^^"*  cxchaugc  bctweeu  his  school  and 
an  all-white  suburban  high  school.   Explaining  how  his  students  felt  about 

■Coleman,  tupra  at  pp.  22-23.  302. 
•  Col(»m«n.  supra  at  n.  22. 

M  PA^^n/ia^J^^};^  Class  Isolation  in  the  Schools,  supra  at  310. 
Jan  m2  n  5  ^'        ^'  B^"catlonal  Terting  Service,  Princeton,  N.J., 

thill.  ' 
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th'jmselves  and  their  school  following  the  exchange,  the  teacher  testified  that 
•  ne  of  his  students  had  remarked:  **>Vell,  it  was  nice  of  them  to  come  down  to 
(be  zoo  to  see  us/' " 

As  the  Court  noted  in  Ifrown  on  the  basis  of  available  data,  a  sense  of  in- 
feriority affects  the  motivation  of  a  child  to  I'^am."  And  we  as  educators  can 
confirm  the  validity  of  this  conclusion.  We  know  that  self-esteem  is  a  critical 
factor  in  learning  motiA'ation  If  a  child  downgrades  himself,  how  can  he 
have  the  confidence  essential  to  meet  the  many  challenges  he  must  face  in  the 
learning  process V 

There  is  evidence,  moreover,  that  school  segregation  has  a  negative  impact 
upon  the  self -perception  of  the  black  child  in  still  another  respect.  At  least 
one  court  has  found,  on  the  basis  of  expert  testimony,  that  the  black  child's 
sense  of  containment,  of  being  confined  by  a  hostile  majority,  imposes  a  sense 
of  limited  possibilities  and  decreases  his  ambition." 

Schools  consisting  primarily  of  poor  minority  children  are  damaging  in  many 
other  ways.  For  example,  the  PTA  cannot  contribute  as  much  financially  to  the 
school  as  PTA's  in  more  affluent  communities,  where  parents  can  and  often  do 
give  significant  sums  to  the  school  out  of  their  own  pockets.  Because  the  school 
is  perceived  by  the  community  as  a  poor  school,  the  expectations  of  teachers 
and  guidance  counsellors  are  low,  and  their  attitudes  toward  the  children  often 
reflect  contempt  or  indifference.  Because  the  student  bodies  are  not  oriented 
toward  academic  achievement  or  college,  there  is  no  peer  pressure  motivating 
the  child  to  pursue  these  goals.  On  the  contrary,  peer  pressure  influences  the 
child  to  underachieve,  give  up,  and  drop  out  of  school.  The  other  pupils  generally 
will  havo  poor  verbal  skills— a  significant  educational  disadvantage  since  children 
emulate  th<*  verbal  patterns  of  their  peers. 

Moreover,  the  child  does  not  receive  any  realistic  preparatiot?  for  the  world 
he  will  face  when  he  leaves  school.  Not  only  does  he  get  a  false  impression  of 
the  level  of  competition  he  will  confront,  but  he  is  given  no  opportunity  to 
relate  to  or  understand  people  of  the  majority  race  who  control  access  to  the 
vast  b"1k  of  the  job  market  and  with  whom  he  will  almost  surely  have  to  deal  in 
employment  relationships  and  other  adult  contexts. 

Most  of  these  inequalities  are  not  remediable  by  infusinjT  money  into  racially 
isolated  schools  but  can  be  corrected  only  through  school  integration.  Only  in 
this  way  can  we  assure  that  in  each  school  there  will  be  substantial  numbers 
of  children  from  afl^uent  families  with  a  stake  in  the  institution.  Only  in  this 
way  can  be  expectations  of  educators — freed  from  the  stereotypes  encouraged 
by  racially  isolated  schools — begin  to  correspond  naturally  with  the  actual 
aptitudes  of  the  individual  child.  Only  in  this  way  can  the  significant  educational 
resources  which  children  themselves  bring  to  school  be  made  available  to  all 
schools  on  an  equal  basis.  Only  in*  this  way  can  minority  school  children  havG 
an  opportunity  to  begin  to  cope  realistically  with  the  majority  group. 

Let  there  be  no  mistmderstanding.  School  desegregation  is  not  for  the  benefit  of 
minority  children  alone.  Racial  segregation  breeds  false  notions  of  superiority 
in  white  children  whose  unrealistic  self-perceptions  are  harmful  to  their  develop- 
ment. And  a  white  child— educated  in  isolation  from  blacks — is  deprived  of  the 
opportunity  to  relate  to  black  people.  These  are  significant  deficiencies  in  a 
world  in  which  whites  almost  surely  will  have  black  co-workers  and  are  in- 
creasingly likely  to  have  black  supervisors  and  black  neighbors. 

More  significantly,  as  Dr.  Kenneth  Clark  pointed  out  in  testimony  before  the 
Mondale  Committee,  the  confiict  between  racial  segregation  in  the  public  schools 
and  the  verbal  morality  taught  by  those  institutions  involves  a  moral  schizo- 
phrenia and  hypocrisy.  This  in  turn  induces  confusion  and  guilt  in  white 
youngsters,  who  often  react  by  repudiating  morality  entirely  or  rebelling  totally 
against  parental  and  institutional  authority,  including  educational  authority." 

Many  communities  voluntarily  have  adopted  school  desegregation  programs 
with  a  view  toward  affording  educational  benefits  to  both  black  and  white 
chikJren.  These  programs,  since  they  take  race  into  account  in  assigning  stu- 
dents, would  be  outlawed  by  the  proposed  amendment. 

i«  Hearing  Before  the  V.8.  CommUBion  on  Civil  Rights  in  Clevelandt  Ohio,  308  (April  1-7, 
1966>. 
"  .^47  n  S.  nt  404 

^  TpRtlmonv  of  Dr.  TtohAtt  L  Orppn  In  Brntll^u  v.  The  School  Board  of  the  City  of 
Rhhntoy^d.  Civil  Action  No  .^.^.'».'?.  .Tnn  5.  ln72.  pp.  2W 

"ToRtlmonjr  of  Dr.  Kfnneth  Clark.  Hparlnpn  Bpfore  the  Select  Committee  on  Emtal 
Educational  Opportunity  of  the  United  States  Senate.  91nt  Cong..  2d  Seas..  Part  lA, 
p.  71  et  seg. 
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An  example  of  the  type  of  school  desegregation  program  v^aich  the  amendment 
would  jeopardize  is  Project  Concern  in  the  Hartford  metropolitan  area.  This 
program  involves  a  voluntary,  cooperative  effort  between  the  Hartford  school 
system  and  suburban  school  systems  under  which  minority  children  from  the 
Hartford  ghetto,  randomly  selected,  are  bused  into  affluent  suburban  schools, 
bolstered  by  supportive  services  consisting  of  a  teacher  and  a  teacher  aide  for 
each  25  children  bused.  Testimony  before  the  Mondale  Committee  showed  that 
in  May  1970,  the  program  had  expanded  from  four  to  14  suburban  communities ; 
that  the  numbe#  of  children  enrolled  had  risen  from  265  to  about  1200;  and 
that  enrollment  was  expected  to  doubl '  to  2400  the  following  year.  Although 
the  program  involved  one-way  busing,  the  parents  of  children  currently  in  the 
program  almost  unanimously  requested  continuation  and  the  addition  of  siblings 
and  relatives.  There  were  3.000  children  on  th^  waiting  list.  Testimony  further 
showed  that  initial  opposition  to,  the  program  in  the  participating  suburban 
communities  had  largely  been  dissipated  in  ligh;  of  actual  experience  under 
desegregation,  that  these  communities  viewed  the  project  as  beneficial  to  their 
children,  and  that  the  following  year  most  of  the  suburbs  would  pay  the  cost  of 
the  supportive  team— originally  borne  by  tje  Hartford  system.** 

In  light  of  the  evidence  that  school  (desegregation  is  effective  as  an  instru- 
ment to  improvement  the  quality  of  education,  it  is  not  surprising  that  educators 
at  all  levels  have  given  it  their  official  endorsement.  In  its  resolutions,  the 
Representative  Assembly  of  the  National  TSducation  Association  has  declared 
it  to  be  "imperative  that  desegregation  of  \he  nation*s  schools  be  effectuated." 
and  has  recognized  that  a  variety  of  desegregation  devices,  including  geo- 
graphic realignment,  pairing  of  schools,  grade  pairing,  satellite  schools,  and 
busing — all  of  which  take  race  into  account  and  presumably  would  be  forbidden 
under  the  proposed  amendment — are  acceptable.^  Similar  positions  have  been 
taken  by  the  American  Association  of  School  Administrators  and  the  Council 
of  Chief  State  School  Officers.** 

A  hue  and  cry  has  been  raised  alM>ut  ''busing**  for  the  purpose  of  achieving  an 
arbitrary  racial  balance.  But  the  Supreme  Court  has  not  required  busing  for 
that  purpose.  Rather  the  obligation  which  rests  upon  a  dual  school  system  is  to 
achieve  the  maximum  feasible  school  desegregation. 

The  school  bus  is  simply  one  tool,  and  at  times  the  only  available  means, 
to  desegregate  the  schools.  It  is.  however,  no  novelty  in  the  field  of  education. 
Indeed,  although  pupil  transportation  has  been  faadually  increasing  in  rect^nt 
years,  there  is  no  statistical  proof  that  desegregation  has  substantially  increasei 
pupil  busing,  either  nationally  or  regionally. 

The  school  bus  has  been  used  for  years  as  a  device  to  preserve  school  segregation 
by  transporting  white  and  black  children  past  the  nearest  school  to  schools  in- 
tended to  serve  children  of  their  own  race.  But  the  school  bus  also  is  used  for 
a  wide  variety  of  legitimate  educational  purposes  entirely  unrelated  to  school 
segregation. 

Bus  transportation,  as  the  Supreme  Court  recognized  in  Swann.  has  been 
an  integral  part  of  public  education  systems  for  years.  It  is  fair  to  say  that 
busing  is  now  virtually  universal,  and  that  it  would  not  be  possible  fc*  most 
school  systems  to  function  without  it. 

Busing  was  perhaps  the  most  significant  factor  in  the  transiticm  from  the 
one-room  schoolhouse  to  the  consolidated  school.  Parenthetically,  the  closing  of 
one-room  schools  in  many  states  was  accompanied  by  similar  parental  protest 
against  the  loss  of  the  "neighborhood  school.*' 


•*T'»»tlm'>nv  of  Dr.  Aipxnnd'T  Piflnto.  TTMrine««  Bpfopp  thp  Rpleet  Committee  on  Equal 
EjMontJonnl  Opportunity  of  the  United  atntc»  Senate.  Olst  Cong..  2d  Sess..  part  lA. 
p.  24f{  et  $eq. 

"NEA  ContinnJnfr  ReMution  C-4  provides  In  pertinent  part:-  "The  Nfttlonnl  Education 
AR80Clatlon  helleves  It  iR  Imperathv  thnt  deseRre^^ation  of  the  natIon*8  schools  be  effected. 
Pollclen  and  enldeUne**  for  qrhool  depeereentlon  In  nil  pnpta  of  th(*  nation  must  be  strength- 
ened and  must  romnlv  with  Brown  v.  Bnard  nf  Education  :  Alexander  v.  Holmeik  Countu 
Ronrd  of  fJducntinn,  Mi^^i^^lnpi :  other  lud'olnl  derisions:  and  with  civil  rlKhts  leiHslatlon. 

The  Association  recoenlzes  that  acceptable  dese^rreRatlon  plans  will  Include  a  variety 
of  devicei*  such  as  freosraphlc  rerJKnment.  pairing  of  schools,  grad  •  pairing,  and  satellite 
schools.  The«e  arrangements  may  require  that  some  students  be  bussed  In  order  to  linple* 
ment  dwCreKntlon  plans  whlc!i  comply  with  estnhMshed  guidelines  adhering  to  the  letter 
and  spirit  of  the  inw.  The  Association  urges  that  all  laws  of  this  nation  apply  equally  to 
all  persons  without  regard  to  race  or  geographic  location  .  .  .". 

^  A  AS  A  1072  Resolution  Wo,  2  ndont'»d  hv  the  memhershin  of  the  American  Association  of 
Rchool  Administrators  at  the  Annual  Business  Meeting,  Atlantic  City.  N..T..  Feb.  6,  1972. 
Policies  and  Resolution  adopted  by  the  Council  of  Chief  State  School  Officers,  Nov.  17. 
1971  at  Annual  Buslneu  Meeting  In  Louisville.  Ky.. 
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Children  living  more  than  a  mile  or  two  from  school  typically  are  bused.  In 
many  school  systems  children  living  less  than  a  mile  are  bused  if  the  walk  is 
hazardous  because  of  traffic  conditions.  School  systems  have  not  hesitated  to 
bus  children  to  vocational  education  programs  and  special  education  programs 
concentrated  in  particular  geographical  areas.  School  diildren  are  regularly 
bused  on  field  trips  serving  some  educational  purpose.  In  some  school  districts, 
such  as  Cleveland's  Shaker  Heights,  children  have  been  bused  home  for  lunch  to 
give  teachers  duty-free  time.  Outside  our  central  cities,  the  vast  majority  of 
students  get  to  school  by  riding  there  on  a  bus. 

The  most  recent  available  statistics,  covering  the  school  year  1967-68,  show 
that  42  percent  of  the  nation's  pupils  in  average  daily  attendance  were  trans- 
ported to  schools  at  public  expense."  This  does  not  include  the  significent  num- 
bers of  children  riding  public  transportation,  nor  the  private  school  children 
transported  at  public  expense. 

Fears  have  been  expressed  by  some  regarding  the  effects  of  transportation  on 
students.  The  Supreme  Court,  however,  has  made  it  clear  that  busing  will  be 
required  only  where  it  is  reasonable  and  doet,  not  impose  undue  burdens  on 
school  children.** 

Research,  moreover,  shows  that  bus  transportation  is  safer  than  walking  to 
s^ool.  Other  fears  appear  to  be  equally  groundless.  A  recent  study  compared 
120  transported  and  120  non-tran^?ported  students  randomly  selected  from  an  al- 
most all-white  urban  elomentary  school.  The  time  range  on  the  bus  for  the 
transported  students  was  from  10  to  45  minutes.  The  s»'udy  showed  no  statistical- 
ly significant  difference  between  the  transported  and  non-transported  groups 
in  achievement  test  scores  or  daily  attendance.  The  study  also  failed  to  sub- 
stantiate the  con  tern 'on  that  transported  students  have  fewer  friends  than  their 
non-transported  peers." 

By  and  large,  with  the  possible  exception  of  schools  in  small  towns,  the  "neigh- 
borhood school"  is  a  mythological  insUtution  which  doee  not  exist  In  our  cities 
and  outlying  suburbs,  the  attendance  areas  of  schools  are  constantly  changing  to 
adjust  to  population  shifts,  new  school  construction,  and  new  school  programs. 
Thus,  schools  in  these  areas  do  not  serve  clearly  defined  "neighborhoods,"  re- 
gardless of  whether  that  term  is  understood  to  mean  a  particular  geographical 
area  or  community  with  an  identity  of  interest.  The  family  that  purchases  a 
home  with  a  view  toward  enabling  its  children  to  walk  to  school  may  well  be 
disappointed  when  the  school  boundaries  are  redrawn  and  their  children  assigned 
to  another  school  for  reasons  wholly  unrelated  to  school  desegregation. 

Black  and  white  youngsters  almost  inevitably  will  have  to  deal  with  each 
other  sooner  or  later.  There  is  no  better  place  for  that  encounter  than  the  very 
institutions  r^nsible  for  educating  our  youth.  And  there  is  no  better  time 
thac  childhood,  when  atttiudes  have  not  yet  hardened,  and  biases,  if  they  exist, 
are  easier  to  dispel.  The  schools  have  long  borne  the  role  of  preparing  youth  for 
I»rtlclpation  in  American  democracy.  It  is  therefore  entirely  appropriate  for 
the  schools— indeed  indispensable  to  their  mission— to  exemplify  the  principles  of 
fairness  and  equality  which  they  would  seek  to  inculcate  in  the  nation's  children. 

we  have  encouraging  signs  that  the  nation's  youth  have  fewer  anxieties  about 
school  desegregation  than  their  parents.  In  December  1070,  the  NBA  Research 
Divirton  conducted  a  survey  of  a  random  sample  of  student  teachers  in  teacher 
training  programs  in  public  and  private  colleges  in  MiseisBlppi.  which  only  a 
few  years  ago  was  the  country's  firmest  bastion  of  segregation.  One  of  the  ques- 
tions was :  'Do  you  favor  a  school  system's  maintaining  a  racial  balance  of  pupils 
and  teachers  in  every  school  in  direct  proportion  to  the  racial  composition  of  the 
school  district?"  A  total  of  67.9  percent  of  the  student  teachers  strongly  favored 
or  tended  to  favor  such  racial  balance,  including  89.7  pereent  of  the  student 
teachers  at  predominantly  black  institutions  and  54.4  percent  of  those  at  pre- 
dominantly white  institutions." 

P«wlJi>?o!SJ'pftn  ^970^^^^  Welfare,  Offlce  of  Education,  StatHtia  of 

•«9lS.Ct.atl283. 

II  uSPIS^XP^^JS'  ip  th*  •♦Summary  of  School  Accidents  for  a  e-Year  Period,"  pub- 

of  Education  Commonwealth  of  Pennsylvania,  pupils  In  pJnn- 
2^"^  ^5/*®^  times  safer  ^roln£  home  from  school  by  bus  when  necessary  than  by 
S5  i'.*"^;.^^^ Al'^^T"?*?'  p.  Floyd.  Hearing  Before  the  SeleSt  CommUtee^on  ISual 

^'ly^tJP^^'^rSpP?'^""*^^*.^'      y,ny«<*  States  Senate.  Aur.  4.  1971.  Part  14.  p.  6185. 
ber  1971.  pj^&IillT    ^  ^""^^^^  BtudtnU,  feducatlonal  Uaderslilp:  oicem- 

»JNEA  Research  Division,  u'lpubllshed  survey  of  a  random  sample  of  student  teachers 
In  teacher  training  programs  In  public  and  private  colleges  In  MlSlss^plVr^mber  1970. 
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This  is  not  to  say  that  there  are  no  problems  associated  with  school  desegre- 
gation. But  we  should  be  sure  that  we  address  the  real  issues.  Many  desegre- 
gation plans  have  placed  an  unfair  burden  on  black  parents  and  students  and 
have  re^ulted  in  the  unfair  dismissal  or  demotion  of  black  educators.  We  must 
focus  our  attention  upon  insuring  that  desegregation  does  not  unfairly  burden 
persons  of  either  race.  And  we  must  bring  our  be^it  elforts  to  bear  to  insure  tliat 
the  desegregation  plan  is  otherwise  soundly  conceived  and  implemented  in  a 
fashion  conducive  to  meaningful  integration. 

History  will  not  favor  those  who,  fn  the  passions  of  the  moment,  diminish  the 
nation's  fundamental  charter  and  signal  a  retreat  from  the  Broton  decision.  The 
adjustments  necessary  to  remedy  this  nation's  past  mistakes  may  cause  incon- 
venience for  many  people.  But  some  disruption  of  established  patterns  is 
inevitable  if  we  are  serious  about  implementing  the  Brown  deciadon  and  achieving 
equality  of  educational  opportunity. 

The  public  school  system  offers  poor  children  who  have  spent  all  th^r  lives 
in  a  racial  ghetto  a  chance  to  escape  from  their  prison  of  racial  and  economic 
segregation.  Let  us  devote  ourselves  to  making  this  ow>ortunity  a  reality  instead 
of  searching  for  alternatives  which  do  not  exist.  Let  us  devote  our  time,  our 
energy,  and  our  resources  to  making  desegregation  work  rather  than  to  placing 
obstacles  in  the  path  of  those  laboring  constructively  to  assure  its  success.  If  we 
do  tibis,  perhaps  some  day  teachers  and  students  will  be  able  to  say,  without 
the  hesitation  many  feel  today,  that  we  are  truly  one  indivisible  nation  *'with 
liberty  and  Justice  for  all." 

Mr.  Morrison.  Also,  Mr.  Chairman,  I  would  encourage  the  commit- 
tee, since  this  country  has  gone  approximately  196  3'ears  with  a  Con- 
stitution that  does  not  mention  the  word  "education,"  I  would  Ii^pe 
that  if  it  is  time  to  put  a  statement  about  education  in  the  Constitu- 
tion, it  would  be  a  positive  statement  of  the  rights  of  a  child  to  equality 
in  education  and  not  a  statement  of  "Thou  shall  not." 

Thank  you,  Mr.  Chairman. 

Chairman  Celler.  Are  there  any  questions? 

Mr.  Zelenko.  Dr.  Morrison,  the  membership  of  NEA  consists  of 
1.1  million  educators,  is  that  correct? 

Mr.  Morrison.  The  direct  dues  pacing  membership  is  that  figure,  sir. 
However,  the  NEA  represents  1.6  niillion  teachers  in  affiliates  that  are 
connected  and  related  to  the  NEA. 

Mr.  Zelenko.  Are  those  teachers  in  every  St     of  the  Union? 
.  Mr»  Morrison.  In  every  State,  in  every  territory,  in  the  overseas 
schools,  Defense  schools;  yes,  sir. 

Mr.  Zelenko.  Your  statement  makes  reference  to  the  chief  school 
admini.strators.  Have  they  taken  a  stance  similar  to  that  expressed 
by  you  this  morning? 

ISilr.  Morrison.  The  chief  State  School  Administrators  are  a  part  of 
a  coalition  of  six  organizations  and  have  made  that  statement  with 
the  NEA. 

Mr.  Zelenko.  Dr.  Morrison,  a  number  of  witnesses  have  criticized 
pupil  busing  because  of  attenuated  bus  schedules  and  because  of  split 
sessions.  Does  NEA  have  information  as  to  whether  any  of  these  prob- 
lems, which  are  serious  in  many  communities,  could  be  alleviated  by 
provision  of  financial  assistance  to  the  school  districts  involved,  for 
the  purchase  of  additional  vehicles  with  which  to  transport  pupils? 

Mr.  Morrison.  Sir,  from  the  information  we  got,  the  school  districts 
were  relying  heavily  on  Federal  moneys  for  buses.  Some  school  dis- 
'tricts — one,  for  example,  in  the  city  of  Nashville — had  ordered  buses 
and  was  counting  heavily  on  financial  assistance  for  that  purpose,  and 
it  is  the  input  we  get  that  there  were  a  number  of  school  districts  who 
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had  their  programs  badly  disrupted  because  of  the  prohibition  of 
using  Federal  moneys  for  that  purpose. 

Mr.  Zelenko.  What  I  am  trying  to  get  at  is  whether  or  not  an  in- 
adequate number  of  buses  is  usually  the  reason  for  split  sessions,  rather 
chan  the  lack  of  classroom  facilities.  Or  is  it  the  ^«ck  of  teachers,  or 
the  fact  that  extracurricular  activities  can't  be  offered  In  some  schools 
because  there  are  not  enough  buses  to  transport  students?  What  are 
the  reasons? 

Mr.  MoRRTKox.  Sir,  we  do  not  have  a  studv  or  survey  on  this,  but, 
having  t.avelod  m  all  of  the  States  where  busing  is  going  on  and 
which  IS  all  of  the  States,  of  course,  it  is  m v  feeling  that  if  the  Ameri- 
can people  decide  that  thev  are  going  to  do  this  so  that  it  is  done  in 
the  best  interest  of  the  students,  it  will  be  well  done. 

I  am  impressed  every  time  I  qo  out  of  this  city  and  especially  when 
Dulles  Airport  and  I  see  the  convenience  with 
which  the  mostly  adult  passengers  are  conveyed  bv  a  vehicle  which  I 
understand  m  its  initial  stage  cost  $26.5,000  for  each  one  of  them,  and 
1  am  sure  that  if  we  set  our  mir.ds  to  it,  that  the  program  could  be 
made  an  effective  program  whether  it  has  to  do  with  curriculum, 
scheduling,  or  extracurricular  activities. 

Mr.  ZET.EXK0.  You  said  that  approximately  20  million  students  are 
being  transported  to  school.  Of  that  figure,  hbw  many  are  being  bused 
due  to  desegregation  efforts?  ^  ^ 

Mr.  RuBix.  We  don't  have  figures  showing  how  much  is  attributable 
to  desegregation.  However,  there  arent  any  stati.st-ics  which  indicate 
any  connection  between  the  gradual  rise  in  busing  that  has  taken 
place  over  the^vear  and  desegregation  of  the  schools.  There  is  noth- 
ing to  show  that  busing  has  increased  overall  as  a  result  of  school 
deseirregation. 

Mr.  ZET.EXK0.  Your  testimony  then  is  that  the  vast  majority  of 
public  school  pupils  do  not  walk  to  school. 

Mr.  MoRRisox.  It  is  not  a  vast  majority,  sir.  If  you  include  all  of 
the  students  m  private  schools  who  are  financed  by  public  money,  the 
public  IS  transporting:  a  majority  of  the  students  in  this  Nation. 

Chainnan  Celler.  You  concentrated  on  House  Joint  Resolution  620, 
the  resolution  offered  by  Representative  Lent.  Do  your  objections  also 
ai)ply  to  the  other  constitutional  amendments  before  the  subcom- 
mittee 5 

Mr.  MoRRisox.  Yes,  sir. 

Chairman  Oeller.  1  tm  are  of  the  view  that  these  amendments 
won  id  cause  a  rollback  lo  the  situation  wo  had  before  the  Brown  de- 
cision, IS  that  correct? 

Mr.  MoRRisox.  That  is  the  interpretation  that  our  legal  counsel's 
office  would  put  on  it,  sir. 

Chairman  Cetj>er.  So  that  it  would  be  inconsistent  for  one  to  favor 
t'^JS  constitutional  amendment  and  the  Brown  decision? 

Mr.  MoRRisox.  That  would  be  our  interpretation,  sir. 

Chairman  Celler.  Do  you  have  questions? 

Mr.  PoFF.  Mr.  Chairman,  only  one  question.  Do  your  objections 
also  extend  to  a  statutory  remedy? 

^  Mr.  MoRRif>ox.  We  did  not  oppose  the  Scott-Mondale  amendment, 
sir. 

Mr.  PoFF.  Thank  you,  sir. 
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Mr.  Zelenko.  Mr.  Chairman,  at  this  point  I  should  like  to  place 
the  followinc:  material  in  the  record. 

Chapter  II  of  a  1967  study  by  the  Office  of  Education,  "Race  and 
Place"  sets  out  a  long  line  of  cases  decided  in  Northern  States  as  far 
back  as  1828  which  raise  serious  doubts  about  the  historical  accuracy 
of  the  view  that  the  neighborhood  school  is  a  long  established  institu- 
tion in  public  education. 

The  study  cites  a  1908  legfal  survey  which  reported  that  the  courts 
"have  in  numerous  cases  upheld  the  action  of  school  boards  in  requiring 
pupils  to  attend  a  certain  school  although  outside  of  the  district  of 
their  residence  or  at  a  greater  distance  than  the  school  nearest  their 
residence." 

The  study  goes  on  to  conclude  that  "the  neij^hborhood  school  policy 
was  never  an  absolute  policy,  indeed  the  weight  of  19th  century  court 
cases  cited  above  is  clearly  against  such  a  policy.  Dedication  to  the 
neighborhood  school  plan  grew  as  official  segregation  after  Brown 
was  reiected." 

Mr.  Chairman,  I  ask  that  chapter  2  of  "Race  and  Place"  be  inserted 
in  the  record  at  this  point. 

Chairman  Celler.  Do  you  care  to  make  comment  on  that,  Mr. 
Morrison  ? 

Mr.  MoRRTSox.  Sir,  that  is  our  perception  of  it  also.  We  have  had 
numerous  cases  where  a  school  district  has  been  forced  to  send  a  child 
into  a  separate  school  district  because  a  vocational  or  other  program 
was  more  appropriate  for  that  student  and  his  parents  were  demand- 
in  or  that  he  receive  that  program. 

Chairman  Celler.  The  material  referred  to  by  counsel  will  be  placed 
in  the  record. 

(The  document  referred  to  follows :) 

Race  and  Place— A  Leoal  History  of  the  Neiohbobhood  School 
(By  Meyer  Weinberg) 

CHAPTER  n — DISTRICTS  AKD  AREAS 

The  local  school  was  an  ever-present  feature  of  the  colonial  New  England  town. 
It  was  a  common  school  as  it  was  the  only  one  in  the  town.  Local  town  authorities 
presided  over  the  school  district,  whose  boundaries  were  identical  with  those  of 
the  town  itself.  At  this  stage,  the  school  district  was  the  attendance  area.  Every 
school  child  in  the  district  attended  the  same  school. 

In  1805.  the  town  of  Rtowe,  Mass..  created  separate  school  districts  inside  one 
political  Jurisdiction.  The  districting  law,  however,  did  not  restrict  itself  to  a 
geographical  basis:  U  also  named  specific  families  who  could  attend  a  certain 
school  without  reference  to  residence.  A  court  voided  the  law,  holding  that  dis- 
tricting mtist  have  a  geographical  basis.  Otherwise,  noted  the  court,  "the  district 
would  fluctuate  with  the  change  of  residence  of  the  persons  mentioned.'*  *  That  the 
whole  problem  was  rather  new  is  shown  by  a  similar  case  in  Dover,  Mass.  There, 
in  1807,  the  town  was  divided  into  three  school  districts.  Once  more,  however, 
several  families  were  mentioned  hy  nnme  as  having  the  richt  to  send  their  chil- 
dren outside  their  district  of  residence.  A  court  struck  down  the  law : 

•  •  It  can  hardly  be  said  that  a  territorial  district  was  formed.  None  was 
defined  by  metes  and  bounds.  It  was  not  provided  that  all  the  remaining  terri* 
torv  J  hould  form  the  central  district.  But  certain  individuals  were  to  compose  the 
district,  and  if  it  included  their  estates,  the  territory  would  chnnce  with  every 
chnnge  of  their  estate  •  •  •  Towns,  in  executing  the  power  to  form  school  dis- 
tricts, are  bound  so  to  do  it,  as  to  include  every  inhabitant  in  some  of  the  dis- 


1  Withington  v.  Bveteth,  24  Mass.  <7  Pick.)  106. 107  <1828). 
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tricts.  They  cannot  lawfully  omit  any  and  thus  deprive  them  of  the  benefit  of  our 
invaluable  system  of  free  schools." ' 

By  midcentury,  Boston  was  divided  into  22  attendance  areas.  While  the  State 
school  law  made  no  mention  of  requiring  local  schools  to  segregate  children  by 
race,  Boston  authorities  chose  to  do  so.  They  were  challenged  by  the  parents  of 
Susan  Roberts,  a  Negro  girl.  Although  a  regulation  of  the  school  board  stated 
that  students  "are  especially  entitled  to  enter  the  schools  nearest  to  their  place  of 
residence," '  on  January  12, 1848,  the  board  held  that  this  policy  was  by  no  means 
absolute!  "In  the  various  grammar  and  primary  schools,"  the  board  declared, 
"white  children  do  not  always  or  necessarily  go  to  the  schools  nearest  their  resi- 
dence; and  in  the  case  of  the  Latin  and  English  high  schools  •  •  •  most  of  the 
children  are  obliged  to  go  beyond  the  schoolhouses  nearest  their  residences."  * 

In  1812,  New  York  created  its  first  statewide  system  of  school  districts.  "School 
district  boundary  lines  were  not  established  originally  by  metes  and  bounds  •  •  • 
The  actual  school  district  boundary  lines  were  dependent,  for  the  most  i)art,  on 
the  boundary  lines  of  the  property  as  listed  on  the  tax  roll."  ^  In  1872  the  Stat« 
supreme  court  decided  The  Dietz  case,  a  school  district  case  that  arose  in  Albany. 
A  Negro  parent  sued  to  force  the  school  board  to  admit  his  child  to  the  nearest 
school.  The  board  insisted  the  child  attend  a  more  distant,  all-Negro  school 

Judge  Learned  stated : 

"Now  it  is  to  be  observed  that  in  Albany  there  are  no  school  districts,  unless  the 
whole  city  is  one  district.  In  the  country,  as  is  well  known,  there  are  school  dis- 
tricts, and  the  children  residing  in  each  district  are  entitled  to  attend  the  public 
schools  therein.  But  it  was  not  claimed  by  the  relator  that  there  is  any  law  mak- 
ing a  certain  part  of  this  city  the  district  belonging  to  a  particular  school.  I  am 
unable  to  find  such  law.  No  school  districts  have  existed  here  for  many  vears.  so 
far  as  I  can  judge  by  the  statutes."  • 

In  country  school  districts  ha  ing  only  one  school  the  district  and  the  attendance 
area  were  identical.  Bir:  as  the  Albany  case  indicates,  within  a  city  of  a  multi- 
plicity of  schools  no  statutory  geographical  attendance  area  existed.  As  the  court 
explained:  "The  schools  of  Albany  are  the  schools  of  the  whole  city  •  •  •.  The 
school  which  is  nearest  to  his  residence  is  no  more  his  [i.e.,  an  inhabitant  of  the 
city]  than  that  which  is  most  distant."'  The  school  board  was  held  to  have  the 
power  to  establish  attendance  areas  within  the  city,  including  racial  attendance 
areas,  in  Hempstead,  N.Y.,  geographical  attendance  areas  were  first  created  In 
1^9.  Apparently  prior  to  1961,  Newark,  N.J.,  schools  were  not  geographically 
districted.' 

In  the  Pennsylvania  School  Code  of  1854  (art.  9.  sec.  23)  school  boards  of 
adjoining  districts  v^'ere  directed  to  permit  a  student  in  the  district  to  attend  a 
school  in  the  next  district  *'on  account  of  great  distance"  or  "diflficnUy  of  access" 
to  a  school  in  his  own  district.  When  school  board  members  in  Frederick  Township 
refused  to  transfer  several  such  students,  a  court  warned  them  of  its  removal 
powers  if  they  did  not  obey  the  law.  "The  right  of  pupils  thus  situated  to  the  bone- 
fits  of  this  arrangement,"  stated  the  court,  "is  as  undoubted  and  well -sustained  i,v 
the  law  as  the  right  of  a  pupil  to  be  taught  in  his  own  district."  "  Two  years 
later  in  a  similar  case  the  decision  was  favorable  to  the  school  board." 

In  1873  a  Negro  parent  in  Wilkes-Barre  sued  to  permit  his  child  to  enter  a 
white  school  which,  although  located  in  an  adjacent  school  district,  was  never- 
theless nearer  than  a  school  in  his  home  district  The  two  districts  had  established 
a  joint  school  for  Negroes  and  required  the  child  in  question  to  attend.  The 
court  ruled  in  favor  of  the  Negro  parent,  holding  that  the  school  boards  had 
exceeded  their  discretionary  power  to  apportion  students.  This  was  a  reference 
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to  the  fact  that  the  boards  had  segregated  tbe  Negro  children  even  though  their 
numbers  were  too  few  to  require  separate  schools." 

In  1869  the  Michigan  Supreme  Court  decided  In  Workman  case."  The  I>etrolt 
school  board,  In  the  absence  of  a  State  law  requiring  school  segregation,  enforced 
separate  schools  for  Negroes.  A  judge  recalled :  "In  when  the  city  contained 
several  districts,  the  Inspectors  of  the  city  were  required  to  organize  a  district 
having  no  metes  and  bounds,  but  composed  of  all  the  colored  children  In  the  city, 
within  the  school  ages,  and  schools  were  to  be  kept  up  separately  for  their  benefit 
in  the  city  at  large."  "  In  an  opinion  written  by  Chief  Justice  Thomas  M.  Cooley 
the  court  struck  down  the  school  board's  28-year-old  practice. 

In  Massachusetts,  New  York,  and  Pennsylvania,  school  districting  for  racial 
segregation  was  approved  by  the  courts.  This  Is  another  way  of  saying  that  race 
was  regarded  as  a  legitimate  factor  in  districting.  The  rtetrolt  experience  showed 
the  possibilities  of  segregation  that  depended  upon  local  Initiative.  The  geo- 
graphical nature  of  districting,  in  any  case,  was  strongly  moderated  by  racial 
considerations. 

The  last  third  of  the  19th  century  was  a  time  of  national  school  segregation. 
Brown  recalled  of  the  years  after  1855 :  "It  Is  apparent  that  such  segregation 
has  long  been  a  nationwide  problem,  not  merely  one  of  sectional  concern.*'" 
In  New  York  In  1883,  a  State  court  rejected  a  request  to  compel  entrance  of  a 
Negro  girl  to  P.S.  5  in  Brooklyn:  "The  system  of  authorizing  the  education  of 
the  two  races  separately  ....  It  Is  believed  obtains  very  generally  li  the  States 
of  the  Union.'*"  To  the  contention  that  It  was  unequal  treatment  to  require 
Negro  students  to  attend  separate  schools,  the  court  replied :  "The  fact  that  by 
this  system  of  classification  one  person  Is  required  to  go  further  to  reach  his 
place  of  Instruction  than  he  otherwise  would  Is  a  mere  Incident  to  any  classifi- 
cation of  the  pupils  In  the  public  schools  of  a  large  city,  and  affords  no  substantial 
ground  of  complaint.""  This  opinion  was  widely  cited. 

What,  then,  can  be  said  of  the  historical  accuracy  of  the  court's  opinion  In  Bellf: 
"The  Neighborhood  school  which  serves  the  students  within  a  prescribed  [at- 
tendance] district  Is  a  long  and  well  establijShed  Institution  in  American  public 
school  education.""  Almost  never  are  such  assertions  documented,  except  with 
similar  assertions.  A  review  of  case  law  suggests  the  surprising  absence  of  prece- 
dents to  support  the  existence  of  a  purportedly  "well  established  InstitutlPn." 

In  1908  a  legal  survey  reported :  "The  courts,  recognizing  the  necessity  for 
allowing  school  authorities  large  discretionary  powers,  have  In  numerous  cases 
upheld  the  action  of  school  boards  In  requiring  pupils  to  attend  a  certain  school 
although  outside  of  the  district  of  their  residence  or  at  a  greater  dljstance  than 
the  school  nearest  their  residence.""  In  Dieiz,  cited  above,  the  court  denied 
the  existence  of  a  citizen's  "absolute  right  to  send  bis  children  to  that  one  of 
the  public  schools  which  Is  near  to  his  residence.*'  In  Cincinnati,  a  court  de- 
clared :  "Children  cannot  cluster  around  their  schools  like  they  do  around  their 
parish  church."*^  (Negro  children  who  had  to  walk  4  miles  each  way  to  attend 
a  Negro  school  were  thus  precluded  from  entering  a  much  nearer  white  school.) 

In  1952  the  Delaware  Supreme  Court  decided  Oehhart,  a  case  that  was  later 
consolidated  Into  Brown.  Negro  students  In  Wilmington  sought  entry  Into  a 
white  school  as  a  matter  of  constitutional  right.  While  the  court  found  trans- 
portation distances  required  of  Negro  students  to  be  an  unequal*  burden  and 
ordered  relief  on  this  ground,  It  denied  general  relief.  "Indeed."  explained  the 
court,  "the  policy  of  consolidation  of  schools,  apparently  proceeding  at  an  In- 
creasing rate,  necessarily  requires  more  and  more  pupils  to  attend  a  school  situa- 
tion In  a  community  of  a  different  type  from  that  In  which  they  live.  It  may 
reasonably  be  Inferred  that  In  the  opinion  of  authorities  on  education  school  at- 
tendance In  one's  own  community  Is  not  an  Important  attribute  of  educational 
opportunity."  "  Eleven  years  separate  this  last  sentence  from  a  conflicting  one 
that  was  to  appear  In  Bell  In  1063,  referring  to  families  living  In  an  all-Negro 
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i^/Mrf.atT>.  451. 

i«  Bell  V.  School  City  of  Gary,  Indiana.  213  F.  Supp.  819.  820  (1968). 
»  "Case  Note.*'  22  L.R.A.  n.s.  584  (190S). 

»  People  e9  ^el.  Dietz  v.  Ea$ton,  13  Abb.  Pr.  Rep.  n.s.  (N.T.l  16  (1872). 
«  Uwi$  V.  Bd.  of  Ed.  of  Cincinnati,  7  Ohio  Dec.  Repr.  129. 130  (1876). 
^Qehhart  v.  Bf Ron,  91  A.  2d  137.  146  (1952). 
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public  housing  project :  "It  Is  not  considered  good  for  children  of  a  closely  knit 
community,  such  as  the  [Dorrie  Miller]  project,  to  attend  different  schools." 

Since  1963.  numerous  courts  have  approved  slight  departures  from  a  neighbor- 
hood plan  of  assignment,  in  a  Teaneck,  N.J.,  case  the  court  held  the  "the  so-called 
neighborhood  school'  concept ...  Is  not  so  Immutable  as  to  admit  of  no  exceptions 
whatsoever."  »*  In  a  Manhasset,  N.Y..  case.  It  held ;  "The  court  does  not  hold  that 
the  neighborhood  school  policy  per  se  Is  unconstitutional ;  It  does  hold  that  this 
policy  Is  not  Immutable."  ^ 

As  we  saw  from  the  survey  above,  the  neighborhood  school  policy  was  never 
an  absolute  policy ;  Indeed,  the  weight  of  19th  century  court  cases  cited  above 
Is  clearly  against  such  a  policy.  Dedication  to  the  neighborhood  school  plan  grew 
as  official  segregation  after  Broum  was  rejected.  Judge  Luther  Bohanon's  obser- 
vation In  Dowell  stands  as  the  most  Incisive  analysis  yet  of  this  phenomenon : 

"The  history  of  the  Oklahoma  [City]  school  system  reveals  that  the  Board's 
commitment  to  a  neighborhood  school  policy  has  been  considerably  less  than 
total.  During  the  period  when  the  schools  were  operated  on  a  completely  segre- 
gated basis,  state  laws  and  board  policies  required  hat  all  pupils  attend  a  school 
serving  their  race  which  necessitated  pupils  bypatsing  schools  located  near  their 
residences  and  traveling  considerable  distances  to  attend  schools  In  conformance 
with  the  racial  patterns.  After  the  Brown  decision  and  the  Board's  abandon- 
ment of  Its  dual  zone  policy,  a  minority  to  a  majority  transfer  rule  "  was  placed 
In  effect,  the  express  purpose  of  which  was  to  enable  pupils  to  transfer  from  the 
schools  located  nearest  their  residences.  I.e..  the  neighborhood  school.  In  order 
to  enroll  In  schools  traditionally  served  pupils  of  their  race,  and  located  outside 
their  Immediate  neighborhood  . .  .  thus  It  appears  that  the  neighborhood  school 
concept  has  been  In  the  past,  and  continues  In  ♦he  present  to  be  expendable 
when  segregation  Is  at  stake."" 

The  evidence  thus  far  presented  Is  Insufficient  to  assess  assertions  about  the 
long-term  significance  of  the  neighborhood  school  principle.  Little  more  than  gen- 
eral statements  have  presented.  What  Is  required  Is  a  detailed  historical  analysis 
of  the  elements  entering  Into  the  forming  of  a  school  attendance  area.  Once  we 
have  studied  the  concrete  rules  that  have  governed  admission  Into  schools,  we 
will  be  In  a  position  to  measure  that  historical  experience  against  assertions  con- 
cerning the  general  principle  of  neighborhood  schocls. 

Mr.  Zelenko.  In  the  Swann  decision  Chief  Justice  Burger  said: 
Desegregation  plans  cannot  be  limited  to  the  walk-In  school. 
Do  you  a^rree  with  that  statement? 
Mr.  MoRRifiox.  Yes,  sin 

Chairman  Ceixeh.  We  have  had  some  testimony  that  there  have 
been  quite  a  number  of  accidents  as  a  result  of  busing.  What  has 
been  the  records? 

Mr.  MoRRTsoN.  Mr.  Chairman,  bus  safety  has  long  been  a  goal  of  the 
National  Education  Association.  It  was  the  National  Education  As- 
sociation, m  collaboration  with  the  Safety  Council,  that  finally  got 
the  buses  painted  for  safety  purposes.  We  are  very  critical  of  the 
^^^^y  standards,  the  lack  of  seatbelts,  the  poor  construction  of 
the  bodies  and  frames  of  many  schoolbuses.  and  that  will  be  some- 
thing that  we  continue  to  address  ourselves  to. 

But  we  find  that  even  with  those,  a  child  riding  a  bus  has  less 
chance  of  accident  than  a  child  walking. 

Chairman  Ceu.er.  Do  you  monitor  buses  and  their  operations 
pretty  much  all  over  the  country  ? 

I.  Tr-S^'iiT-;  S^^V        ^^(^"^^^  TntfJiinn,  213  F.  ffnpp.        S23.  824  (1968).  The  qttoUtlon 
m  ^-  ^^^^  nf  Education  of  Veaneck.  2015  A.  2d  7«2.  76«  <19M) 

a./ooflV"?{;!.V%^^^^^^^^  to  transfer  out  of 

«  Dow€n  V.  School  Board  of  Oklahoma  City,  244  F.  Sopp.  971.  977 
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Mr.  MoRHLSox.  Yes,  sir.  We  have  9,000  local  associations  who  are 
constantly  watching  these  problems  that  children  have  in  relation 
to  safety,  bus.  or  any  other  kind. 

Chairman  Ckller.  How  is  your  organization  financed  ? 

ilr.  MoRisisox.  By  voluntary  dues  from  its  members. 

Chairman  Ckij.er.  Throughout  the  countiy  ? 

^Ir.  MoRRisox.  From  all  over  the  country  and  the  overseas  Depart- 
ment of  Defense  schools. 
Chairman  Cellkr.  Aie  there  rny  questions? 
Mr.  Polk.  Mr.  Chairman.  I  have  a  question. 

Mr.  ]VIorri.son,  in  your  statement  you  indicated  that  the  studies  on 
the  values  of  integration  have  indicated,  I  believe,  that  there  were  ad- 
vantages for  the  black  children  and  no  significant  disadvantages  for 
the  white  children,  is  that  correct  ? 

Mr.  Morrisox.  That  is  correct. 

Mr.  Polk.  I  would  like  to  have  your  comment  on  some  material  which 
has  appeai-ed  in  a  column  by  Joseph  Alsop.  He  says  that: 

The  re.suU.s  predicted  by  the  ni>eral  educationists  have  not  been  attained  even 
in  these  two — 

referring  to  Berkeley  and  AMiite  Plains, 

these  two  school  populations  of  easily  manageable  size  with  strong  goodwill  to 
help.  The  results  are  obviously  liound  to  be  far  less  moreover  where  attempt 
is^inado  to  rearrange  school  populations  of  tens  of  thousands  in  an  atmosphere 
of  extreme  ill  will. 

I  wonder  if  you  would  comment  on  that  stataement  ? 

Mr.  MoRiasox.  I  would  like  Mr.  Kubin  to  respond  to  this,  please. 

Mr.  RtJBiN.  I  think  Mr.  Morrison's  ti'stinionv  refers  to  a  study  by 
the  so-called  Allen  commission  in  New  York,  a  verj^  veiT  careful  and 
comprehensive  study  of  the  research  that  had  bi^en  done  to  date  as  of 
JM-ember  1069,  and  its  conclusion  was  that  the  integiuted  setting  had 
relatively  greater  potential  for  achievement  of  black  students  than 
the  segregjited  setting  and  that  integration  did  not  affect  the  achieve- 
ment of  the  white  students,  and  there  is  subsequent  research,  most 
recently  repoiled  m  December  1071.  with  regard  to  Dade  County,  Fla., 
which  has  been  .sliifting  students  around  pursuant  to  court  onier  for 
^^^'^  respect  to  Evanston,  111.,  which  confirms  the  findings 
of  the  Coleman  report  and  the  Allen  commission  which  have  reviewed 
(luite  a  number  of  studies  that  have  been  done  in  this  area. 

8o  I  would  disagree  with  Mr.  Alsop. 

iAIr.  Polk.  Would  these  st-udies  also  take  into  account  what  happens 
to  the  whit^j  muldleclass  child  who  is  bused  from  his  neighborhood  to  a 
ghetto  school  ?  Do  the  studies  take  that  into  account  as  well  ? 

Mr.  Rubin.  I  believe  they  do. 

The  Berkeley  plan  called  for  cross-busing  of  students. 
Mr.  MiKVA.  Will  coimsel  yield  at  that  point  ? 
Mr.  Polk.  Yes. 

Mr.  MiKVA.  Didn't  they  find  in  Evanston  that  there  was  no  dis- 
advantage to  the  white  students,  and  black  students  were  reading  at 
l(\^st  one  grade  level  higher  aft^^r  integration  was  achieved  through 
busing  than  before?  ^ 

Mr.  lluBix.  They  were  reading  higher,  yes. 

80-449—72  21 
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Mi\  ?»fiK\A.  And  there  v/a?  no  dotrinicntal  cflToct  on  the  v  hite 
students? 

Mr.  Rubin.  Yes.  And  the  same  thing  in  the  Dade  County  situation. 

Mr.  MiKVA.  If  counsel  would  yield  further,  yesterday  when  Con- 
gressman Lent  wjis  testifj^ing,  I  asked  him  si>ecifically  whether  liis 
amendment  would  require  the  Evanston  School  Board — which  :is  you 
know  achieved  desegregation  on  a  voluntary  basis  without  anv  court 
pressure — to  repegregate  the  scliools,  and  He  agreed  it  would. 

Do  you  agree? 

Mr.  Rubin.  That  is  the  way  we  would  read  it  also. 
Mr.  MiKVA.  And  they  would  have  to  stop  busing  children  to  main- 
tain integration? 

Mr.  RuBix.  It  prohibits  using  race  in  assigning  situlents  to  ^c]loo1 
and  it  seems  to  us  that  it  follows  that,  if  a  school  board  has  voluntarily 
desegregated  the  schools,  they  would  have  to  loll  it  back,  and  at  least 
it  IS  snsce])tible  to  that  interpretation. 

Mr.  MiKVA.  Thank  vou. 

Mr.  Morrison.  Jlr.  Chairman,  if  I  may,  I  am  a  teacher,  and  I  am 
on  leave  following  20  years  of  teaching,  and  I  voluntarily  moved  to  a 
school  in  the  city  of  San  Diego,  which  is  composed  of  90  percent  black 
and  other  minorities.  I  asked  a  group  of  ninth-grade  .students,  bright 
students,  lively,  energetic,  wide-avake  students,  after  I  demonstrated 
to  them  that  the  classroom,  on  a  circle  gi-aph,  was  nine-tenths  black, 
I  asked  these  students  about  the  city  of  San  Diego,  and  those  students 
felt  that  the  city  of  San  Diego,  which  at  that  time  was  about  8  percent 
minority,  they  tliought  the  citj^  of  San  Diego  reflected  the  same  racial 
composition  as  their  classroom. 

Fiirthermore,  when  I  asked  them  about  the  United  States,  they 
thought  the  United  St^ites  was  made  up  of  90  percent  black  minority 
people  because  when  these  children  took  a  vacation  and  visited  grancU 
parents  in  other  States  across  the  Nation,  even  though  they  traveled 
for  5  days  at  that  time,  which  was  only  3  years  ago,  they  had  to  stop 
in  areasVhere  they  alw^iyi;  saw  90  percent  black. 

That  is  the  Nation  to  them. 

And  when  I  told  thom  that  it  was  the  opposite,  that  this  Nation 
was  90  percent  white,  they  said,  "Mr.  Morrison,  you  are  a  prejudiced 
man." 

Mr.  Zelbnko.  One  final  question,  Mr.  Chairman. 

Mr.  Morrison,  woiild  you  tell  us  whether  NE A  could  fumish  to  the 
subcommittee  an  estimate  of  how  many  school  districts  now  desegre- 
gated would  be  affect^  by  House  Joint  Resolution  620  and  required 
to  reverse  their  pro-ams? 

Mr.  Morrison.  Sir,  we  could,  within  a  week,  get  a  random  sampling 
for  the  committer 

Mr.  Zklenko.  And  in  that  sample-  Mr.  Morrison,  would  the  NEA 
also  indicate  not  only  the  number  ox  districts  but  also  the  ntmiber  of 
students,  minority  and  majority,  that  would  be  affected? 

Mr.  Morrison.  If  we  went  to  the  number  of  districts  and  did  that 
complete,  it  would  take  us  a  little  longer  to  do  it,  but  I  think  we  could 
get  the  data.' 

Mr.  Zeienko.  Thank  you,  Mr.  MorriBOiu 
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Chairman  Ci:lli:r.  We  waut  to  tliajik  you  and  your  associates  for 
your  contribution.  It  has  boon  most  helpful,  and  \ye  arc  grateful. 
Mr.  Morrison.  Thank  you,  sir. 

(Subsequently,  the  following  information  was  submitted:) 

National  Education  Association, 

OrncE  OF  General  Counsel, 
Washington^  D.C.,  April  5, 1973. 

Benjamin  h.  Zeleneo,  Esquire, 

General  Counsel,  Committee  on  the  Judiciary,  U.S.  Bouse  of  Representatives, 
Rayhurn  House  Office  Building,  Washington,  B.C. 

Dear  Mr.  Zelenko:  During  Mr,  Morrison's  testimony  before  Subcouiiiiittee 
No.  5  on  March  2, 1972,  you  requested  information  regarding  the  number  of  .school 
districts  in  which  students  liave  been  assigned  by  race,  either  to  acliievo  s«ome 
type  of  racial  balance  or  to  de.*«egregate,  and  the  number  of  black  and  white 
students  who  would  be  affected  if  tho.se  who.se  race  has  been  considered  in  their 
school  assignments  had  to  be  reassigned  on  a  non-racial  basis. 

Our  Research  Division  iias  diligently  pursued  all  known  avenues  to  obtain  this 
information  but,  inifortunately,  has  not  met  with  complete  succes.s.  The  requested 
data  is  not  collected  in  a  form  suitable  to  resimnding  to  your  request  by  either 
the  U.S.  Office  of  Education  or  HEWs  Office  of  Civil  Rights  and  is  unavailable 
from  boards  of  education  or  building  principals. 

We  1  ave.  however,  received  some  u.seful  infonnation  from  the  U.S.  Office  of 
Education.  This  information  indicates  that,  in  re.si>onse  to  yunr  first  question  to 
Mr.  Morrison,  approximately  3400  .school  di.striets  have  Implemented  desegrega- 
tion plans  .since  the  start  of  the  lOOS-GO  school  year.  Since  ilie.se  di.scncts  are 
locatcMl  in  southern  states,  this  numl)e'r  does  not  include  northern  or  western 
districts  that  have  desegregated.  Nor  do  these  figures  include  districts  iu  any 
area  that  had  desegregated  before  September  1908. 

With  re.spect  to  the  .second  question,  conconiiug  the  number  of  students  wim 
would  be  affected  by  a  color-!)Iind  reassignment,  our  Information  Indicates  omy 
that  the  toU\\  enrollment  of  these  1400  bcliool  distri'^ts  is  approximately  10  mil- 
lion pupils,  of  whom  an  estimated  3.4  million  are  from  minority  grout)S.  The  in- 
formation presently  available  does  not  permit  us  to  assess  the  numlrcr  of  students 
who  would  be  affected  if  reassignment  on  a  non-racial  basis  were  mandated. 
Sincerely, 

David  Rubin, 
Deputy  General  CounsrJ 

Chairman  Celler.  Our  next  witness  is  the  Reverend  Stanley  M. 
Andre«vs,  National  Coordinator,  ACTION  NOW. 
Reverend  Andrews. 

STATEMENT  OF  REV,  STANLEY  M.  ANDREWS,  NATIONAL  COORDI- 
NATOR,  ACTION  NOW,  ACCOMPANIED  BY  WAREEN  RICHARDSON, 
GENERAL  COUNSEL 

Reverend  Andrews.  Mr.  Chairman,  I  have  with  me  Mr.  Warren 
Richardson,  who  is  general  counsel,  and  who  has  had  a  part  in  the 
research  work. 

In  the  light  of  the  legislative  events  of  the  last  24  hours,  I  will  beg 
the  indulgence  of  the  committee  to  add  .to  the  position  paper  that  you 
have  in  your  hands. 

ACTION  NOW  favors  the  proposed  constitutional  amendment  set 
forth  in  House  Joint  Resolution  620,  representing  as  we  do  more  than 
70  local.  State,  and  national  groups  in  17  States.  We  have  secured  thou- 
sands of  signatures  on  petitions  asking  Congress  to  adopt  House  Joint 
Resolution  620. 

Mr.  Chairman,  ACilON  NOW  today  believes,  as  a  result  of  the 
legislative  action  in  the  last  few  days,  that  the  majority  of  parents  in 
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tliis  country  have  lost  confideucp  in  the  credibility  of  the  Congress  and 
our  Federal  couits  and  their  abilities  to  meet  the  problems  created 
by  forced  busing. 

The  polls  which  are  cited  in  our  position  paper  now  before  the  mem- 
bers of  this  committee  on  page  6  clearly  demonstrate  the  niajoritv  will 
of  the  people. 

Chairman  Celler.  Are  you  reading  from  the  position  paper  or  read- 
in^T  f  lom  something  else? 
Keverend  AxDREWs.  Yes. 

Chairman  Ceixer,  Do  you  want  your  paper  placed  in  the  record? 

Keverend  Andrews.  Yes,  please. 

Chairman  Ckller.  It  will  be  placed  in  the  record. 

(The  statement  follows :) 

STATK>fK>-T  OF  ACTION  NoW  REGARDING  COMPULSORY  BuSING  OF  ScilOOI.cnn.DRF:N 

Mr.  Chniniian  and  members  of  the  committee,  the  subject  of  compulsory  bus- 
iiijr  ljus  aroiLsod  the  emotions  of  the  body  i»olitic.  which  in  turn  has  created'a  ple- 
Ui(»r;i  of  comment  by  iwliticians.  Thoso  who  are  for  compulsory  bti<iiiff  f,fu*n 
iiirrt'o  with  Senator  Mondale,  who  is  reported  to haye  said : 

"Bnsiiij:  is  tho  means— and  at  times  the  only  means— by  wliich  seffregation  in 
IMjbho  eaticntion  can  be  reduced."  * 

IVrhaps  Rop.  Paul  N.  McCloskey  (R-Callf.)  hns  .stated  .succinctly  the  philos- 
opliy  for  coiiiptilsory  busing  in  these  words  : 

••r\w  April  1|>71  Supreme  Court  decision  in  the  Swann  case  laid  down  two  clear 
riiltv;  with  which  I  agree.  The  first  rule  recojoiized  that  businj;  was  an  appro- 
pnatc  tool  to  end  deliberate  segregation  practices  [emphasis  added]."  * 

People  who  op|>ose  compulsory  busing  do  so  primarily  on  the  grounds  that  It 
t.ikes  the  children  away  from  the  community— out  of  reach  of  parental  help  and 
coiitnil— with  no  cauvutioml  objective.  Perhaps  Sen.  Henry  M.  Jackson  (D- 
u  Jisli. )  has  expressed  the  thought  best  in  these  words : 

•  Rut  forced  busing  based  on  race  does  not  achieve  this  objective  (equal  edu- 
cation > .  On  the  i  "  ntrn  ry,  it  singles  out  a  child  because  of  the  color  of  his  .skin  nnd 
sends  inin  oflf  to  school  In  a  strange,  sometimes  di.stait  neighborhood.  And  with 
all  tlmt.  there  Is  no  guarantee  of  a  l>etter  school  at  ti.e  end  of  the  bus  ride  . . 

It  IS  impossible,  of  course,  to  sny  that  all  proponents  of  using  compulsion  sing 
the  s;ime  song.  It  is  fair  to  say  that  the  va*;t  majority  of  peoi)Ie  favoring  n  com- 
inil.<M)ry  "toor  have  as  their  goal  integration.  It  is  equally  fair  to  say  that  re- 
sponsihle  opponents  of  compulsion  see  the  main  issue  as  one  of  education.  To 
the  latter  group  good  education  is  the  true  goal.  Since  each  group  talks  about 
clilTerent  goal^.  the  opportunity  for  rationnl  discussion  is  diminished. 

Hut  wait  I  Perhaps  endless  talk  is  not  a  true  Imlicntlon  of  whnt  iieople  nre 
renlly  "saying."  Actions,  we  know,  spenk  louder  thnn  words.  Consider,  for  ex- 
simple,  the  fact  that  some  leading  proimnents.of  civii  rights  causes  have  enrolled 
llieir  ehlldren  In  private  schools  with  a  very  low  ratio  (sometimes  7^ro)  of  blacks 
(  ongressman  Derwin.skl  ontered  the  Cliieago  Tribune  article  bv  XIck  Thimme^eh 
III  the  ConoreHHiom}  Rcconi  on  Hec.  K  1071  (p.  E13141)).  Mr.  Thlmmeseh  reported 
the  f^toxy  of  a  CRS  progrnm,  Mike  Wallace's  Sixty  Minutes,  detailing  how  "an 
^ray  of  blaek  and  white  liberals  who  mannged  to  keep  their  own  children  out  of 
1^  ashlngton  s  heavily  liJa(«k  .schools  by  .^ending  tliem  to  privnte  or  suburi)nn 
srhools.  More  quotes  from  DerwIaskPs  insertion  In  the  Record  follow: 

"As  Mrs.  Donald  Fra.ser.  whose  husband  Is  Minnesota's  most  liberal  Congress- 
man, put  it  to  Wallace:  'Your  children  get  educated  only  once.*  That's  whv  the 
tr.isers  took  their  daughter  out  of  Washington  public  schools  and  placed  her 
here  In  Georgetown  I>ay  School,  a  private  school.  8hc-  told  Wallace  that  her 
annghter  was  u.seil  to  having  white  people  arotmd  In  school,  and  while  there  were 
three  or  four  black  pupils  with  her  in  each  class  at  Tteorgetowu  "thevVe  mwvh 
iiK-er  than  the  blacks  in  the  public  school  she  attended. 


WaMdngtoS  ^pV^iItX  mT'  Kilpatrick  and  Eric  Wentworth. 

li.fftc.?/!w?"m  ^^""^  °°  ^"''"^^  ScliooU,"  by  Dnvid  S.  Brodir.  Wa^h- 
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But  lie  [A^altpr  Kjjuntroy.  W;ishli:jjton'.s  Uhwk  ronRres*^m:iii]  isn't  the  oiilv 
i>iJKk  iiotaMo  whoj^e  children  are  used  as  'tokens'  in  tlie  private  schools.  Our 
mayor.  Walter  Washin?:ton,  has  his  chiUl  driven  hv  limousine  to  private  scluwl 
each  day.  as  Wallace  reported.  Lilwral  columnist  Carl  Rowan  has  his  children  in 
private  school,  ^>o  does  civil  rights  activist  Clifford  Alexjuider.  Supreme  Court 
Justice  Thurgood  Marshair.s  children  attended  private  schools  here. 

••••••• 

"One  sardonic  columnist  for  the  Washiimton  Poxt,  interviewed  hv  Wallace, 
said.  Nobody  wants  to  make  their  children  pay  for  their  own  sCK-ial  phihisophv." 
^^Tlie  columulsfs  own  .son  is  in  i»rivnte  school  and  he  admits  the  rich  can  **huy 

Then  why  do  lihorals  snpiiort  integration  and  hiLsinj?  if  thoy  really  don't  believe- 
down  deep?  The  Washington  Post  columnist  told  Wallace : 

!7f  htnt"^  I"       ^       "^''^      ^"'^     supiwrtin^  .somethiiicr  that 

ymi  think  is  unwi.se.  i>erhar»s  unworkable.  simr»Iy  hecan^^e  of  its  svmMIc  content 
simply  because  you  get  a  bunch  of  rabid  mouth-foamln-  racists  (^posing  it  so 
you  re  forced  to  support  it." 

Qonnf!!!^'  the  Thimmesch  article  it  should  l»e  pointed  out  that  he  names 

Senators  McGovem  Kennedy.  Bayh,  Mnskie,  Ei:.?ene  MeCarthv.  and  Stevenson 
t^nu^'^f     ^""^   "       ^"^^  P"^^^^  schools.'ThimmS«>r^ 

•  When  ^^nator  Stevenson  (D-Ill.)  was  questioned  on  Meet  the  Press  as  to  how 
M^TiM-'iiHo 'l^'i^^  ^^^ir  leadership,  and,  as  a  resident  of  Washington? .4nd 
H  Im  fi"^"^?.!^  ^"l^^^""'  .^'^"^  ^'^^^"^  answerel  that  he  wanted  to  send 

T  .^J;^J-'!''^^^^'^h       'regrettably  the  ones  available  to  us  are  not  very 
and  I  just  didn't  want  to  sacrifice  the  education  of  mv  kld^\"  ^  ' 

floor ;  ^^^^^  ^'^^^  following  statements  on  the  Senate 

*.™^.I2^!"i!r"      "l^^^^Pu  ^^"-^     ^^or«*Ia.  Mra.  George  McGov- 

em angrily  denounce<l  another  presidential  candidate  'or  charging  that  t\e  Mc- 
H^T^  r''^  ^l'^  ?  year  to  send  their  daughter  to  a  school  iStyland^  she 
does  not  have  to  go  to  an  lntegrate<l  school  in  District  of  Columbia 
That  was  not  our  motive,  Mrs.  SIcGovem  slated 

mt  ^Ji'^^^en  do  they  pay  $1,400  to  send  their  daughter  to  a  Darticular  onhnni-* 
fSnd^'^'"'™  ""'"''^       '"'"^  ^  "^'^^^^^'^  **She'ScS^S>^  u"?^^^ 



^^^^^"^  everywhere  want  for  their  children  is  what  Sona- 
r/rfrien^-  ^"''^       ^'^^^^  "'^y  want  her  to  be  with 

With  newfound  hypocrisy  abounding  in  the  mouthings  of  many  nrononent^ 
of  compulsory  busing.  It  may  be  wise  for  us  to  re-inspect  Sme  of  the  nrZfnAn/«^ 
^""lu^^:^^^^  '5  \'r^       ^"^^'^  eompulsory  busiSoXo^'ir  '^^^^"^"^^ 
^  ^^"'^^^^e*  'Tr..  Is  the  U.S.  District  .Tudge  in  Richmond  whr> 

V.        ^fr/ioo/  /loflr/f  of  r/,c  Cifff  of  Jtichmonff,  Va.,  ct  al  OivU  Action  Vo  'I-^i 
On  p.  10  of  that  document.  Judge  Merhlgo  said  :  ^ 

"The  Court,  bearing  In  mind  the  rationale  that  a  segregated  school  i«  Inhen-nMir 
S'""  «"^rr^^^Jn^^  ftirther  that  those  students  whrhnTbi^n  and  ii^ 
^rJ'u'^^tJIl     r^"-^-"^'^  education  In  the  pnbHc  schools  are.T,SirX<s 
race  having  thrust  uiK.n  them  educational  InHrmltles  which  are  cmistltiitlon- 
?,  Lr"/I^""^^'^^^^;     T""^  ^H'^tarbcd  alHmt  the  racial  ^miHisftion  nnt  V,^^^^^^^^^^ 

tLL  SSLJTJI'^M'^^^.^'*''  ^^"^  "^^^^^  ^'^'^'^  he«.tofore  i^f  Tre  l  o.^- 

Lateron  (p.286)  JudgeMerhigesays: 

loJi^T"'"''  ^P^U^J"^*  Wack  and  white  children  enter  school  at  about  the  same 
V  nchlevoment  tests.  Thereafter,  black  academic  achlevemenr 

declines  over  time  In  segregated  systems. •  li-nucuiic  hi  nif.emenc 

*n^**!r.  «^l^^^^uJ^'^^I^^^"*^•  ^^^"^  '^^'^  perceive  the  entire  matter  differ- 
Jmlge  Mo?Wgc  ^^^^""^nt  fact«  ^nto  juxtaposition  to  those  re1le<l  upon  by 

*  Cpnijre0tiffnal  Prcord.Tt^h,  2X  1072.  p.  R2^^«o 
Vo.^&n  ^ir"^''"-  ^'^^  ffirftmowrf,  ft      ,  Civil  AMloit 

•/Wrf./p.  2se. 
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Joseph  Alsop,  the  columnist,  has  written  several  articles  on  this  subject.  In 
one  article  lie  refutes  much  of  Judge  Merhige^s  logic.  Alsop  saysi 

"In  most  favorable  conditions,  two  major  efforts  have  been  made  to  prove  the 
truth  of  rho  liberal  educationist**  theory.  In  White  Plains,  N.Y.,  and  ia  Berkeley, 
Cnlif..  tb(»  school  systems  have  long  been  racially  homogenized  In  just  the  way 
(ieuianded  by  Judge  Robert  II.  Merhige  in  his  famous  Richmond.  Va..  decision, 

"In  this  scries  of  rei>ort.*!  attempting  to  got  at  the  hard  facts  of  th^»  busing 
problem,  the  results  in  White  Plains  and  Berkeley  have  already  been  set  forth 
in  Nfime  detail.  It  is  enough,  therefore,  to  .say  that  the  basic  results  have  bc^r 
bitterly  disappointing,  despite  undoubted  moral  fringe  benefits. 

*'Tlierp  have  been  modest  educational  gains:  but  the  black  retardation  is  *!till 
^rrnve.  Black  tliird  graders  in  Berkeley,  for  instance,  though  marginally  lK»tter 
than  l»efore  honiogenization,  are  still  reading  an  average  level  13  months  behind 
the  white  children  in  the  same  classes  and  the  same  schools. 

"In  .^-hort,  the  results  predicted  by  the  liberal  educationists  have  not  been 
attfiined,  even  in  these  two  school  populations  of  easily  manageable  size,  with 
strong  goodwill  to  help.  The  results  are  obviously  bound  to  be  fare  less  good, 
morer»ver.  where  the  attempt  is  made  to  homogenize  school  ponulations  of  many 
ten«^  of  thousands  in  an  atmosphere  of  extreme  ill  will. 

**In  these  unfavorable  conditions,  there  are  also  bound  to  be  heavy  counter- 
vailing costs  to  set  against  the  ^ains,  if  any.**  ^ 

Another  columnist.  William  Raspberry*  had  a  great  deal  to  say  about  bu.*5ing 
in  his  column  entitled  "Massive  Busing:  A  Waste.**  For  example,  Mr.  Raspberry 
said: 

'*!  agree  with  him  [Agnow]  that  mass  busing  .solely  for  purposes  of  racial 
integration  is  a  waste. 

"But  to  send  black  children  chasing  to  hell  and  gon.'  behind  white  children 
is  also  wrong  and  psychologically  destructive.  It  reinforces  In  white  children 
whatever  racial  superiority  feelftags  they  may  harbor,  and  it  says  to  black  children 
that  thoy  are  somehow  improved  by  the  presence  of  white  schoolmates. 
♦  ♦♦♦♦♦♦ 

"Tliis  is  no  brief  for  a  return  to  the  lie  of  separate  but  equal.  It  Is  an  appeal 
lor  rational  priorities,  a  plea  that  wo  make  the  test  of  a  school  whether  it  does 
what  schools  are  supposed  to  do — e<lucatc  our  children.**  • 

Another  person  who  has  spoken  ont  in  a  monner  contrary  to  the  central  feature 
-of  Judge  Merhige*s  decii<ion  Is  Rabbi  Jacob  J*  Hecht,  executive  vice  president  of 
the  Xatlonal  Committee  for  Furtherance  of  Jewish  Education,  located  at  824 
Eastern  Parkway,  Brooklyn,  N.Y.  11213.  Senator  Byrd  of  Virginia  obtained  a 
copy  of  news  release  from  the  Brooklyn  organization  and  had  It  Insert'^d  In  the 
Confjrcsshnal  Record  on  Feb.  23,  1072.*  Here  are  some  quotes  from  that  news 
relea.«e 

In  a  special  r^rt  prepared  by  the  NCFJE*s  Education  Committee,  it  '.vas 
stated  that  the  whole  bnsing  concept  Is  based  on  "an  educational  fallacy.**  and 
that  busing  is  not  rmly  a  "waste  of  taxpayers*  money  hut  also  a  disniptlve  in- 
fluence that  succeeds  only  in  disrupting  the  bused  child,  the  .school,  the  family, 
and  the  neighborhood."  .    .     .  „ 

"A  good  hard  look  at  the  history  and  the  current  situation  in  bu.slnc:  is  aM 
it  takes  to  realize  that  this  program  has  been  a  drastic  mistake.*'  said  Rabbi 
Jacob  J.  Hecht  NOFJE  executive  vice  president 

As  Rabbi  Hecht  explained,  the  bn.sing  concept  stemmed  from  n»search  studies 
conducted  a  decade  ago  which  indicated  that  Xegro  children  attending  schools  In 
white  neighborhoods  did  better  educationally  than  Negro  children  who  went  to 
school  in  black  neighborhoods.  "These  study  results  were  seized  upon  as  tne 
basis  for  a  massive  busing  movement  that  education  and  social  leaders  saw  as 
a  panacea  that  would  help  solve  the  natiou*s  racial  nnd  poverty  problems  ** 

According  to  the  XrFJR  report  It  Is  it(»w  thought  that  the  Xeirro  rhildren  In 
the  original  studies  improved  educationally  l»ecnuse  of  other  fnctor.*:.  .nnd  not  the 
busing.  "We  are  beginning  to  realize  that  these  Negro  children  were  not  rep- 


,  16.  1»72. 

E<lii«*fltlonnl  DiMd  Kii«1.  Clianr?}^  Nation;!  I  Committee  for  Fnrtliornncc  of  JewUh  EO  neat  Ion. 
reprinted  in  Congrmnionnl  Rrcord,  Feb.  2.1.  1072.  p.  S2.380-81. 
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resentatiTe  of  all  Negro  children,  but  were  from  mlddle-class  Negro  families  who 
were  aggressively  trying  to  upgrade  their  status.  Thus,  the  group  surveyed  was 
atypical,  and  the  results  obtained  with  them  do  not  apply  to  the  majority  et 
Negro  youth,  millions  of  whom  are  not  middle^ilass. 

The  NCFJE  pointed  out  that  for  this  reason,  **it  is  not  surprising  that  in  those 
American  cities  whewf  busing  programs  have  been  carried  out,  Negro  children 
have  not  done  better,  and  that  indications  are,  busing  rather  than  improving 
their  educational  levels,  may  have  had  adverse  effects." 

As  Habbi  Hecht  explained,  the  nationwide  lack  of  success  with  busing  programs 
could  have  easily  been  predicted  since  busing  a  child  daiiy  many  miles  to  school 
could  hardly  be  conducive  to  providing  him  with  a  favorable  educational  environ- 
mental. "Busing  in  reality  creates  new  tensions  and  anxiety  at  a  time  when  he 
is  already  beset  with  the  multiplicity  of  problems  coincident  with  growing  up 
and  adolescence. 

'*Busing  removes  from  a  child  one  of  his  most  powerful  sources  of  security — 
his  neighborhood."  said  Rabbi  Hecht.  '*It  places  him  smack  into  an  alien  atmos* 
phere  he  could  ^>nly  react  to  with  anxiety." 

Habbi  Hecht  explaineil  that  even  though  a  neighborhood  may  be  depressed, 
with  broken-down  homes  and  dirty  streets,  it  still  provides  to  a  diild  who  grows 
up  there  a  sense  of  security.  *'It  is  when  we  move  this  child  into  an  unfamiliar 
locale  with  different  types  of  children  that  his  security  turns  to  insecurity." 

'*Even  the  fact  a  child  is  being  bused  into  a  different  neighborhood  has  a 
negative  effect,  because  somewhere  along  the  line,  he  cannot  help  but  think  there 
must  be  something  wrong  with  his  own  neighborhood  and  people  and  thus  he 
becomes  more  resentful  and  fearful." 

The  NCFJE  report  also  stressed  that  busing  mns  counter  to  the  entire  Negro 
trend  of  taking  pride  in  himself  and  black  culture.  '*This  is  one  of  the  healthiest 
sociological  developments  In  years,  and  what  does  busing  do  but  only  try  to  ram 
down  Negro  throats  the  idea  that  his  culture  is  inferior  and  that  he  should  aspire 
to  white  culture." 

Busing,  Rabbi  Hecht  explained,  forces  the  Negro  away  from  his  aspirations, 
and  even  more  dnmagin?.  influences  his  children  to  think  that  the  Negro  way  of 
life  is  second-rate.  **Bo  again  we  deflate  the  Negro  image,  and  we  detract  from 
another  major  source  of  security  for  Negro  children — their  parents.  By  btisiijg 
them  outside  their  neighborhood,  we  are  suggesting  to  them  tae  fact  their  parents 
cannot  provide  the  best  environment,  and  thus  we  strike  another  low  blow  against 
both  them  and  their  parents." 

Be.sides  children  and  families.  neighborho'>ds  and  communities  also  suffer  when 
busing  programs  are  Instituted,  according  to  the  NCFJE  report.  "The  entire 
conuuunity  is  disrupted  because  the  normal  i^attcm  of  integration  has  been 
turned  topsy-turvy.  When  Negroes  move  into  an  area  under  normal  conditions, 
a  mutual  respect  and  understanding  eventually  develops  between  whites  and 
blanks.  But  when  the  balance  is  drastically  changed  over  night  by  busing  hun- 
dreds of  Negro  children  into  the  area  each  day,  the  community  pattern  of  growth 
becomes  disjoined." 

Busing  also  precipitates  community  conflict  according  to  the  NCFJE  report. 
Cited  as  an  example  is  the  New  York  area  of  Brooklyn  Heights  where  busing 
wa«  introduced  into  the  public  school  six  years  ago.  This  school  became  the  center 
of  a  terrible  controversy  which  has  intensified  through  the  yo;ir.s  rather  thnn 
abated.  Community  groups,  pro  and  con  busing,  have  fought  s^)  vicinu.sly  through 
the  entire  six  years  that  parent.s*  with  school-age  children  have  movoil  out  of  the 
area,  neighbors  once  friendly  have  stopped  speaking  to  each  other,  nnd  the 
sch'^'Ol  \tiiv\t  has  !>econie  such  n  wa.<«teland  that  proper  education  is  now  impos- 
sible.'» 

According  to  the  NCFJE,  it  is  important  to  take  immediate  step.s  (1)  to  .stop 
busing  where  it  already  exists  and  (2)  to  adopt  other  programs  to  accomplish 
what  the  busing  intended  to  accomplish.  "The  first  thing  we  must  do  is  to 
turn  etlucational  a'  thoritles  away  from  thinking  in  terms  of  busing,"  said  Rabbi 
Herht.  **Tliis  can  amnnplislied  onlv  by  maldr.i;  the  pul»lic  aware  of  the  eon- 
sequences  of  busic^'  and  then  putting  pressure  on  state  legislatures  and  munic- 
ipal ;ulininistmtioi<s  to  outlaw  this  practice." 

The  next  stiep  is  to  take  the  millions  of  dollars  saved  by  eliminating  busing, 
and  divert  them  into  programs  aimed  at  improving  schools  in  the  Negro  areas  so 
these  sctionls  will  be  indistinguishable  in  faculties  and  facilities  from  schools  In 
white  neighborhoods. 

The  third  step  is  to  coordinate  this  program  with  another  massive  program, 
aimed  at  building  up  the  black  neighlmrhoods  that  need  to  be  improved.  *'A 
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massive  iiifasion  of  federal  government  funds  is  needed  Iiere  to  make  up  tor  the 
years  of  neglect  and  to  create  neighborhoods  as  desirable  as  tlioJ>e  in  the  other 
areas  of  the  cities  where  whites  live." 

''Like  anything  else  worthwhiks  the  accomplishment  of  all  this  will  nut  be 
easy."  concluded  Rabbi  Hecht  **But  once  we  bring  the  neighborhoods  and  the 
schools  of  all  our  cities  to  comparable  levels,  we  will  then  have  black  and  white 
co-existing  pe  -efully  and  living  in  harmony.  We  will  also  have  equality  of  «»duca- 
tion  and  opportmiity.  and  the  results  will  be  of  optimum  benefit  to  noi  only 
Negroes,  but  to  the  entire  nation. 

I  suggest.  Mr..  Chairman,  that  these  three  men  (Alsop.  Raspberry,  and  Hech  ) 
are  not  radicals  or  far-out  types  who  live  in  their  own  world  of  fear  and  hatred. 
Those  people,  like  all  of  us  opposed  to  compulsory  busing,  are  in  tlie  mainstream 
of  American  thinking  on  that  subject 

How  large  is  the  mainstream?  In  a  representative  democracy  it  becomes  nec- 
essary to  know  what  the  will  of  the  people  is  on  any  given  subject  In  this  regard, 
Mr.  Chairman,  we  are  fortunate  to  have  so  many  opinion  polls  at  our  disiwsal. 
Ther<»  are  so  many  of  them,  in  fact,  that  we  shall  list  them  with  footnote  refer- 
ences for  further  research.  The  following  list  i.s  not  considered  in  any  way  to  be 
a  complete  one  of  all  iwlls  taken.  Here  they  are : 

(a)  The  Texas  poll— August,  1971 " 

Percent 

Approve  busing  .   17 

Disapprove  busing   78 

Undecided    6 

(b)  Gallup  poll  appearing  in  the  New  York  Times  Sept  12,  1^1  (taken  Aug. 
20-23)  " 

Percent 

Approve    18 

Disapprove    76 

No  opinion   6 

(c)  Sen.  William  Proxmire's  survey— September,  1971 " 

Percent 

Approve   12. 9 

Disapprove   S7. 1 

(d)  San  Pranci.<?co  poll  by  Multi-Media  Research  and  Development  Co.— re- 
ported in  August,  1971  (disapproval  only)  " 

Percent 

White       «3 

Negro  __      56 

Latin  American   50 

Chinese   92 

(e)  Gallup  poll  appearing  in  the  Washington  Post  Nov.  1,  1071  (taken  Oct. ' 

a-iD" 

Percent 

Approve   IS 

Disapprove    70 

No  opinion    6 

it)  Ballot  in  Orange  County,  Fla.,  Nov.  2, 1971" 

Percent 

Approve  11. 43 

Disapprove    8$.  57 

(g)  Market  Opinion  Research  for  New  Detroit  Inc.,  of  Detroit  Mich." 

"Tho  poll*  vrh\ch  follow  were  rnuchH.  for  the  most  part  in  different  terminology.  Ques- 
tions nro  nlRo  clifToront.  Bnt  thcro  in  n  tlirpftd  of  contintilty  which  can  hi»  expre^iited  In  Urmn 
of  npprovftl  or  <1ifinpprovAl  of  compulsory  huMng.  Each  poll  Is  separately  footnoted  so  that 
the  cnrr»ful  resoarchor  ran  rhcrk  nn»;  compare. 

"  Houston  Po$t  article  inserted  in  ConffresBional  Record  by  Kep.  Bill  Archer  on  Sept.  22, 
1071  p,  K9«^7«, 

"Nrw  Tork  Tlmm  artlolo  of  Sopt.  12.  1071,  as  summarijfM  by  8i»n.  James  Allen,  p. 
S14S72.  Congressional  Record.  Sept  23. 1971. 

M  Nrwsirttrr  of  Sen.  William  Proxmiro.  Ortohor  1071 . 

"  5«an  PrnnclRCo  Examiner  and  Chronicle^  Kwe,  20,  1971,  article,  inserted  in  Congressional 
Record  hy  Rep.  John  Rartrk.  Oct.  (1, 1071.  p  Blrt5.^7. 

"Wn«hlnRton  Post  article  Nor.  1.  1971.  by  George  Oallnp,  Inserted  in  Congressional 
Record  l»y  Rnn.  .Tohn  Tower.  Nov.  H.  1071.  p.  S17fifl.%. 

Report  hv  Rep.  Lotils  Frey.  Jr..  Congressional  Record,  Dec.  16,  1971.  p.  D13M5. 
Article  from  Orand  Rapids,  Mich.,  Press,  Jan.  21,  1972,  Inserted  in  Congressional 
Record,  Feb.  1. 1972,  S937. 
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Percent 

i  approve   20 

Disapprove   62.  0 

Xo  opinion    4.8 

Already  attend  integrated  school   3.2 

Xo  doubt  there  are  many  more  polls  which  we  have  not  uncovered.  It  is  inter- 
esting to  note,  Mr.  Chairman,  that  an  overwhelming  majority  of  Anu»rirans  dis- 
approve of  compulsory  busing.  And  it  makes  little,  if  any,  significant  difference 
whether  the  people  are  northerners  or  southerners,  black,  white,  yellow,  or  Latin- 
American. 

In  view  of  the  comments  by  the  various  persons  noteil  above  and  the  over- 
whelming oppo.««ition  to  compulsory  busing  shared  by  the  American  public,  it 
appears  that  this  body,  the  House  of  R<»presentatives,  has  an  opportiuiity  to 
demonstrate  that  it  is  a  representative  body  and  reflects  the  will  of  the  i)eople. 
Since  the  Courts  have  created  the  fUror,  and  becaiLse  the  President  should  execute 
the  policies  of  the  legislature  within  the  framework  of  the  law,  it  is  quite  cer- 
tain that  neither  of  these  branches  of  the  government  can  help  the  Ameri(*an 
public — the  place  from  whence  all  political  power  conies.  Therefore,  the  only 
logical  question  which  should  concern  this  body  is  how  to  solve  the  problem — 
by  simple  tatute  or  by  initiation  of  a  constitutional  amendment. 

ACTION  SOW  support*?  the  prorH>s1tion  tliat  only  a  constitutional  amendment 
will  .solve  the  problem  in  the  long  run  and  adoption  of  the  amendment  miust  be 
pursued  doggedly,  relentlessly,  and  firmly  until  it  becomes  a  reality.  Time  spent 
on  determining  whether  this  or  that  legislative  approach  will  work  will  only 
amount  to  frustration  and  anger  on  the  part  of  the  American  public.  Not  often 
do  we  agree  with  Secretary  of  Health,  Education,  and  Welfare  Elliot  Richard- 
son, but  in  his  characterization  of  the  effect  certain  l^islation  »  Whitten  amend- 
ments) would  have  on  the  public,  he  said: 

*%  .  they  would  nevertheless  encourage  some  people  to  believe  that  there  has 
been  a  change  in  basic  law  when  there  has  n-jt,  and  thus  serve  to  confuse  local 
authorities  as  to  their  constitutional  responsibility,"  " 

Current  legislative  proi)osals  outside  the  constitutional  amendment  route  have 
the  effect  of  merely  deceiving  people  into  believing  that  busing  will  stop.  Why 
are  we  so  firm  in  our  conviction? 

For  our  purposes  the  beginning  of  the  busing  problem  may  be  traced  to  the 
Supreme  Court  decisions  of  Brown  v.  Board  of  Education^  349  U.S.  483  (1054), 
when  the  Court  put  an  end  to  dual  schrol  systems  (separate  but  equal)  and 
roundly  condemned  compelled  (by  a  government)  .segregation,  which  has  become 
known  as  de  jure  segregation.  Another  type  of  segregation  has  l)ecome  identi- 
fied nsde  facto,  meaning  that  there  is  in  fact  segregation,  but  it  did  not  originate 
because  of  some  governmental  action. 

Perhaps  the  next  most  significant  step  in  this  cfhain  is  the  enactment  of  the 
Civil  Rights  Act  of  1964,  which  contained  the  following  proviso 
^  .  .  provided  that  nothing  herein  shall  empower  any  official  or  court  of  the 
TTnite<l  States  to  is.sue  any  order  seeking  to  achieve  a  racial  balance  in  any 
K'hool  by  requiring  the  transportation  of  pupils  or  students  from  one  school 
to  another  or  one  '*chool  district  to  another  in  order  to  achieve  such  racial  bal- 
ance, or  otherwise  enlarge  the  existing  power  of  the  court  to  insure  compliance 
with  constitutional  standards."  " 

Those  words  were  passed  upon  by  the  Supreme  Court  in  $wann  v.  Chnrlott'e- 
Mcckhnhurff,  402  U.S.  1. 17-18  (1971).  In  that  case  the  Court  said  : 

**Tlie  legi.slative  history  of  Title  IV  indicates  that  Congress  was  concerned 
that  the  Act  might  be  read  as  creating  a  right  of  action  under  the  Fourteenth 
Amendment  in  the  situation  of  so-called  *de  facto  segregation,*  where  racial  im- 
balance exists  in  the  schools  but  with  no  showing  that  this  was  brought  about 
by  di.«5criniinatory  action  of  state  authorities.  In  .short,  there  is  nothing  in  the 
Act  which  provides  us  material  a.s.sistance  in  answering  the  question  of  remedy 
for  state-imposed  segregation  in  violation  of  Brown  I.  The  basis  of  our  decision 
must  be  the  prohibition  of  the  Fourteenth  Amendment  that  no  State  shall 
deny  to  any  person  within  its  jurtsdiction  the  equal  protection  of  the  laws'." 

In  .simple  language,  the  court  has  held  that  bii.Ming  may  he  required  in  de  jure 
ca.ses  but  has  remained  silent  about  busing  in  de  facto  ones, 

^  "  T.^'ttpr  of  Sccret/irv  RichnrdflOn  to  Sen.  Hugh  Scott,  June  28,  1D70,  and  Inserted  In 
Conffrr^niovnl  Rcrora  tnnt  dntP.  n.  S»02J^. 
"  Clril  Rights  Act  of  1904,  Title  IV.  Sec.  407. 


31G 


without  *^oing  into  an  exhaustive  analysis,  we  find  that  the  5:0 -called  Whit  ten 
amendments  to  various  appropriation  acts  have  heen  rondorod  useless  because 
they  have  been  considered  as  applicable  to  rfc  facto  cases  only.  Rep.  Whitten 
rppeared  here  earlier  this  week  to  air  his  frustration  over  the  bopeicssuess  o? 
trying;  to  solve  this  problem  with  only  statutory  law. 

Tliere  is  ample  reason  for  this-  hopeless  feeling.  The  Supreme  Court  its-elf 
has  held  in  the  Swann  case  that : 

"Absent  a  constitutional  violation  there  wouUl  be  no  basis  for  judicially  or- 
derinf:  ns«if?nnient  of  students  on  a  racial  basis/' 

Since  the  Supreme  I'ou  '  considers  its  power  to  ord(*r  bnsinjr  deriveii  from 
the  Constitution,  such  power  can  be  limiteil  only  by  the  same  Constitution r 
namely,  thronjrh  the  medium  of  a  constitutional  amendment. 

Nor  siiould  anyone  be  deceived  that  their  conmuinity  will  he  ^snared  the  wrath 
of  court  ordenxl  busing  simi)ly  because  tliat  connnunity  has  (('^  facto  segrega- 
tion. Much  of  the  present  turmoil  has  been  caused  by  court-ordered  bu^in?  in 
California,  Colorado,  and  Michigan,  where  the  courts  have  held  the  sefirregation 
to  be  de  jure!  Furthermore,  Judge  Merhige,  quoted  above,  has  analyzed  Richmond 
segregation  to  be  fostered  by  the  acts  of  government  when  school  sites  are  '^ho^en 
and  schools  erected  in  (le  facto  areas.  Thus  fie  facto  segreiration  becomes  de  jure. 
The  judge's  scholarly,  32.*>-pnge  decision  is  so  massive  that  it  is  difficult  at  the 
momer.t  to  tell  whether  that  finding  is  such  that- it  will  be  known  a«  a  hoUhnu 
in  the  ca.se  or  merely  dictum.  V'Tom  a  practical  point  of  view  parents  don't  care 
what  the  legal  reason  is  for  taking  their  children  out  of  the  neighborhood  school. 
Furthermore,  the  southern  politi.:'^!  leaders  who  have  for  .vtars  protested  that 
the  country  has  a  double  standard  in  ordering  busing  in  the  south  {de  jure,  al- 
legedly) and  not  in  the  north  {de  facto,  allegedly)  are  correct.  Our  point  here 
iB,  Mr.  Chainnan,  that  only  a  constitutional  amendment  will  end  this  madness 
known  ns  busing  for  racial  balance,  and  i,  makes  no  difference  to  affected  par- 
ents wiiat  legal  niUnibo  jumbo  is,  incrnitated  when  busing  begins—or  ends.  Parents 
want  it  stoT)ped  ! ! 

In  pressing  for  a  constitutional  amendment,  we  are  aware,  Mr.  Chainnan.  of 
the  existence  of  various  statutory  attempts  being  made  to  resolve  this  outrage 
known  as  compulsory  busing.  On  Nov.  4,  1971,  the  House  of  RepresenUitives 
approved  three  ame  idments  to  the  Higher  Education  bill.  These  amendments  are 
known  as  the  Broo.  afield,  Aflhbrook,  and  Green  amendments.  Last  week  in  the 
Senate  the  so-called  Manifleld-Scott  and  Griffin  amendments  were  passed.  All  of 
these  sfive  the  Grlfi\n  amendment  will,  in  our  opinion,  fail  to  resolve  the  con- 
stitutional thrust  of  the  Supreme  Court's  busing  decisions,  particularly  in  view 
of  the  court's  interpretation  of  the  Civil  Rights  Act  of  1964  and  the  trend  to  make 
de  facto  Into  dejure  cases  (see  analysis  above)»  As  you  know,  the  Griffin  amend- 
ment attempts  to  challenge  the  court  by  restricting  its  jurisdiction  to  decide  cases 
of  this  nature.  Senator  Griffin  said  this  about  his  amendment: 

simply  say  that  this  particular  issue  has  never  been  answered  dire<^tlv 
because  Congress  has  never  posed  the  question  before."  " 

Whether  Griffin's  amendment,  or  one  carrying  the  same  thrust,  becomes  law  in 
no  way  changes  our  recommendation  to  proceed  at  full  throttle  towards  a  con- 
stitutional amendment  Griffin's  approach  will  certainly  be  well  litigated,  thus 
insuring  several  more  years  before  anything  positive  will  happen  with  compulsorv 
busing. 

In  arriving  at  our  conclusion,  Mr.  Chairman,  we  are  not  unmindful  of  the 
splendid  work  accomplished  by  you  In  having  the  handiwork  of  six  prominent  law 
professo"  inserted  in  the  Cotiffressional  Record  on  Feb.  18,  1972  (p.  E1301  and 
f oUowii  Professors  Cox,  Bickel,  Black,  Amsterdam,  Horowitz,  and  VanAlstyne 
are  to  be  jmplimented  for  the?*  contribution  to  this  Important  dialogue.  Collec- 
tively they  say,  in  essence,  don  v  adopt  a  constitutional  amendment  as  proposed 
because  of  various  technical  reasons.  Their  objections  can  be  well  taken  care  of  bv 
establishing  a  proper  "legislative  hNtory"  so  that  po  future  court  can  mlsuuflor 
stand  w*hat  the  Consressional  Intent  was  at  the  time  of  passage.  They  have  pro- 
vided a  marvelous  guideline,  or  cheek  list  for  the  legislators  to  consult  to  make 
sure  that  c'l  known  objections  have  been  overcome.  One  of  their  concepts  lias  re- 
ceived attention  in  the  press  and  deserves  special  treatment.  It  is  alleged  that  the 
proposed  constitutional  amendment  would  trtviaUze  the  basic  document  of  our 
federal  republic.  As  translated,  this  meanc  that  the  8ubje.:t  matter  of  the  proposed 

«>  Swann  v.  Board  of  Pjducation,  402  U  8.  1  • 
»  Waahlngton  Poet,  Feb. 26, 1972,  p  A- \(\. 
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amendment  does  not  deal  with  some  fundamental  principle  having  an  enduring 
generality.  Since  the  issue  is  compulsory  busing,  and  because  compulsory  anythinff 
(by  government  action)  is  lack  of  freedom,  we  find  that  the  proposed  constitu- 
tioDal  amendment  deals  with  the  most  basic  principle — freedom. 

Another  appro  '''i  used  by  the  proponents  of  compulsory  busing  needs  to  be 
examined.  As  mt  ^ed  above,  busing  is  considered  a  "tool"  to  end  deliberate 
segregation  practice  One  such  advocate  of  that  theory  is  Florida  Governor 
Askew,  who  is  reported     saying : 

.  .  Busing  is  au  artificial  and  Inadequate  Instrument  of  change.  It  should  be 
MliMiidoned  just  as  soon  as  we  can  afford  to  do  so."** 

Opponents  to  compulsory  busing  suggest  that,  in  view  of  the  comments  of 
Messrs.  Alsop.  Raspberry,  and  Heeht,  quoted  a])ove,  it  is  not  necessary  to  use  the 
"artificial  and  inadequate  instrument  of  change."  Let  the  children  go  to  school  in 
their  neighborhoods,  where  the  overwhelming  bulk  of  American  parents  want 
their  children  to  be  located.  If  busing  to  a<!hieve  segregation  was  wrong,  then 
busing  to  achieve  integration  is  equally  wrong.  Let's  f&ce  the  facts :  busing  out 
of  the  neighborhood  Is  wrong  per  «e. 

Xear  the  beginning  of  this  statement  is  a  quotation  from  a  Chicago  Trihunc 
article  entered  into  the  CongresHional  Records  by  Rep.  Derwinski.  Among  other 
thinir*'  the  article  tells  alK)ut  the  Washington  Post  columnist  who  sends  his  son  to 
n  private  school.  The  article  then  goes  on  to  quote  that  columnist  as  follows : 

.  .  simply  because  you  get  a  bunch  of  rabid  mouth-foaming  racists  opposing 
it.  so  you'ro  forced  to  support  it." 

In  today's  atmosphere  of  charge  and  counter-charge,  it  aptpears  to  be  the  "in*' 
tiling  to  heap  abuse  upon  your  opponent.  It  is  obvious  that  the  prees  considers 
anyone  opposed  to  busing  as  "racist"  These  poor  souls  aro  to  be  pitied,  Mr.  Chair- 
man, for  their  lack  of  understanding  the  issue  and  their  inability  to  control  their 
ill-bred  manners.  Congressman  Alizell,  in  his  testimony  before  this  committee  on 
Monday,  has  identified  such  people  as  the  Washington  Pf-st  columnist  for  what 
they  really  are.  Mr.  Mlzell  said : 

"But  to  say  that  a  black  child  cannot  learn  unless  he  is  in  the  company  of  a 
white  child,  or  to  say  that  a  white  teacher  is  automatically  better  qualified  than 

Ii!:irk  teacher  is  the  most  profound  kind  of  racjsu  there  is.  and  it  is  the  kind 
the  courts  are  i)eri)etuatincr  today."  " 

CONCLUSION 

1.  In  viow  of  tho  Alsop.  Raspberry,  and  Hecht  thesis,  the  question  of  sending 
"black  children  chasing  to  hell  and  Kone  behind  white  childi-cn''  nccls  further 
study. 

2.  Compulsory  busing  to  achieve  racial  balance  is  opposed  by  tlie  vast  majority 
of  nil  Americans,  regardless  of  race,  color,  or  national  origin. 

.S.  It  is  the  duty  of  the  Congress,  as  the  representative  body,  to  initiate  action 
to  stop  that  which  Is  clearly  oi>i)osed  by  the  vast  majority  of  the  people. 

4.  The  only  sure  way  to  stop  the  compulsory  busing  is  by  ust  of  a  con.«ti  n-. 
tional  amendment. 

RECOMMENDATION 

Report  out  the  bill.  H.J.  Res.  020.  and  suppor..  its  passage  in  the  Congress  and 
its  ratification  throughout  the  several  states  of  the  Union. 

rimirman  CKLu-.n.  T)ul  yon  snhmit  "'vhat  you  an^  readiiifi:  now? 

KoA'orp.iul  Anprfav's.  T^iifovtmmlrlv  this  was  not  prepaml  initil  the 
action  of  tl:o  Sonato  vo?torclay.  T  ^vill  continue,  if  I  may. 

Vot,  the  Concrross  l)y  l^p:islativo  action  snch  as  yostofdny's  vote  in 
the  Sonate  and  Fcdoral  court  orders  in  Richmond,  Denver,  Detroit^ 
and  other  commnnitios,  flout  the  wishes  of  concern^^d  parents. 

Busin/r  continues  to  provide  for  many  people  a  traumatic  experience 
as  they  are  alionatod  fi'om  thoir  parents,  tlieir  neifrhborhoods  and 
friends  by  these  arbitrarj'  dictations  of  ultra-liberal  Federal  judges. 

^  Speech  of  Governor  Askew  Inserted  into  the  Congrenional  Record  by  Senator  Mansfield. 
Feb.  26.  1072,  p.  S25S5.  Quotitlon  Is  on  p.  S25S6. 

« Testimony  of  Hor.  Wllmer  D.  Mlzell  before  tbe  House  Judldary  Committee.  Subcom- 
mittee No.  6.  Feb.  2S,  1972,  p.  8. 
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Tt  is  evident  that  tlio  various  legislative  panaceas  lyemg  offered  in 
tlio  lii<xlier  education  act  will  disappear  in  the  smoke  of  the  Senate- 
Ilonse  conference. 

For  these  reasons  and  our  lack  of  faith  in  the  present  legislative 
sinoke-screen,  wc  take  the  position  that  only  a  constitutional  amend- 
ment would  guarantee  to  tlie  parents  of  America  tlie  freedom  to  con- 
trol where  tlieir  cliildren  go  to  school  without  having  to  accept  the 
racial  policies  of  some  Federal  court  or  Government  agency. 

Frankly,  if  the  constitutional  amendment  House  Joint  Resolution 
r>20.  or  something  similar,  is  not  put  out  to  vote  in  the  House  and 
Senate  within  a  reasonable  time,  many  of  us  believe  that  a  national 
public  school  boycott  will  be  forced  by  aroused  parents  and  our  entire 
public  school  establishment  will  be  compelled  to  bear  the  consequences 
'k)(  the  failure  of  the  courts  and  Congress  to  recognize  the  demon- 
strated will  of  the  people. 

Our  Nation  was  founded  when  its  citizens  recognized  that  the  estab- 
li^ihed  Government  was  lisregarding  the  safety  and  welfare  of  the 
citizens,  and  the  legislative  acts  of  the  Government  were  not  rep- 
rei^entnti  ve  of  the  will  of  those  being  g^^'erned. 

Many  of  us  feel  that  the  present  ^  atus  of  the  busing  issue  is  not 
ve])re?entative  of  the  majority  will  of  the  people  and  that  there  must 
bo  a  revolt  at  the  ballot  box  to  insure  tliat  the  majority  will  of  the 
citizens  will  be  heard  and  respected. 

lousing  is  divisive,  inefficient,  costly  and  endangers  health  and  safety 
of  many  children.  Busing  is  poisoning  the  relationships  between 
the  races  which  had  been  established  in  recent  years  and  threatens 
continued  su])port  of  public  education  by  the  parents  and  taxpayers 
who  bel  ieve  that  busing  is  a  dead-end  sti*eet. 

us  get  back  to  the  neighborhood  school  concept.  Poverty  is  color- 
blind. I^t  us  provide  modern  and  adequate  public  school  facilities 
in  every  corner  of  these  United  States.  There  are  already  too  many 
poor  white  and  pooi'  black  schools.  Let  us  make  the  neighborhood 
school  in  the  poor  area,  black  or  white  or  mixed,  better  than  the  neigh- 
borhood area.  Then  the  parents  and  children  will  see  that  the  public 
school  is  a  hope  for  the  future. 

Tnless  we  recognize  this  concept  of  the  neighborhood  .school  and 
act  on  it  quickly  to  give  it  new  life,  many  will  be  compelled  to  reject 
the  ])ublic  scliool  establishment. 

This  uncertainty  as  to  the  pi^sent  mission  of  the  public  .school  sys- 
tem is  the  reason  that  school  bond  issties  are  being  voted  down  in 
many  conimunities  and  this  taxpayers'  and  voters'  revolt  will  expand. 

"Referi'ing  now  to  our  pof^ition  paper,  you  will  note  pages  1  and  2 
point  out  the  hypo'^risy  of  prominent  exponents  of  busing  who 
send  their  children  to  private  schools,  yet  publicly  support  busing. 
This  is  material  taken  from  the  Congressional  Kecord,  placed  in  the 
I'eronl  by  Congressman  Derwinski. 

Von  will  also  see  that  we  quote  Joseph  Alsop,  William  Raspberry, 
51  very  fine  Negro  columnist,  and  Rabbi  Jacob  J.  Hecht,  executive  victs 
president  of  the  National  Committee  of  Jewish  Education. 

We  find  these  men  of  various  ethnic  backgrounds,  certainly  not  radi- 
cals, not  far-out  types  pointing  out  the  fallacies  of  forced  busing. 

I  would  like  to  quote  from  my  position  paper  first  a  statement  made 
by  Senato]'  Henry  M.  Jackson,  which  is  on  page  1. 
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Forced  busing  based  on  race  doesn't  achieve  this  objective  of  equal  educjition. 
On  the  contrary,  it  singles  out  the  child  because  of  the  color  of  his  skin  and  sends 
him  over  to  school  in  a  strange,  sometime  distanct  neighborhood.  With  all  of 
that,  there  is  no  guarantee  of  a  better  school  at  the  end  of  the  bus  ride. 

Then  timt  page  goes  on  to  quote  the  Washington  Post  writer,  and 
then  on  the  next  page  we  find  some  other  quotes  by  some  of  our  states- 
men, and  then  at  the  bottom  of  tliat  page  you  will  see  Judge  Merhige, 
who  is  the  Federal  judge  in  Richmond,  who  states : 

Generally  speaking,  black  and  white  children  enter  school  at  about  the  same 
level  as  measured  by  achievement  tests.  Thereafter  academic  achievement  declines 
over  time  in  segregated  systems. 

And  yet  this  is  refuted  first  by  Mr.  Alsop,  who  states  on  page  3 : 

In  most  favorable  conditions  two  major  efforts  have  been  made  to  prove  the 
truth  of  the  liberal  educationists  theory.  In  Whi*^e  Plains,  New  York,  and 
Berkeley,  California,  the  school  systems  have  long  been  racially  homogenized  in 
just  the  way  demanded  by  Judge  Robert  R.  Merhige  in  his  famous  Richmond 
decision. 

In  this  series  of  reports  attempting  to  get  at  the  hard  facts  of  the  busing  prob- 
lem, the  results  in  ^hite  Plains  and  Berkeley  have  already  been  set  forth  in 
some  detail.  It  is  enough,  therefore,  to  say  that  the  basic  results  have  been  bit- 
terly disappointing,  despite  undoubted  moral  fringe  benefits. 

There  have  been  modest  educational  gains;  but  the  black  retardation  is  still 
grave.  Black  third  graders  in  Berkeley,  for  instance,  tliongh  marginally  better 
than  before  homogenization,  are  still  reading  an  average  level  13  months  behind 
the  white  children  in  the  same  classes  and  the  same  schools. 

In  short,  the  results  Dredicted  by  the  liberal  educationists  have  not  been 
att4iine<l.  even  in  these  two  school  populations  of  easily  nnmagcable  size,  with 
stron;:  goodwill  to  help.  The  hkuUs  are  obviously  Imand  to  bo  far  less  gno<i. 
moi-eover,  where  the  attempt  is  nindo  to  homocrenize  school  populations  of  niaiiv 
tens  of  thousands  in  an  atmosphere  of  extreme  i 'I  will. 

In  these  unfavorable  conditions,  there  are  also  \umu\  to  be  henvv  coant(»r- 
vailinpr  costs  to  set  agninst  the  j,Mins.  if  any. 

Tlion  thoro  is  William  Knspben-y,  wlio.  as  I  noted,  is  a  well-known 
Ne^ri'o  writer  hero ;  he  states  : 

I  n!-ree  with  him  (Agnew)  that  mass  busing  solely  for  the  purpose  of  racial 
integration  is  a  waste. 

r.ni  to  send  black  children  eha.^jing  to  hell  and  uone  behind  white  diildren  is 
also  wroui:  and  psychologically  destnietive.  It  reinforces  in  white  children  what- 
ever racial  superiority  feelinirs  ihey  may  harbor,  and  it  savs  to  black  children 
that  they  are  s')n;ehow  inipr(»ved  by  the  presence  of  white  sciioolnmtcs. 

Wo  quote  airal'i  nt  lenirtli  from  the  Con<rre.ssioiial  Tiooord  an  artiHe 
ph\w\  there  bv  Senator  Kvrd  of  Vir^rinia  mado  bv  Rabbi  Jaool)  J 
Heclit,  exoeiitno  vice  pi'osident  of  tlu*  Xational  Committee  for  Fur- 
thoranre  of  Jewish  P'dnration. 

T  would  read  from  that  in  the  second  column : 

The  UTonp  pranted  out  that  for  this  reason  it  is  not  sun>riMnjr  that  in  tlii.sv 
American  citie-s  where  busing  progratns  have  been  carried  out.  Xegro  children 
have  not  done  bett(»r  and  that  indications  nre  that  busing  rather  thin  im- 
proving their  educational  levels  uxiXy  have  had  adverse  efTcets. 

As  Kahbi  ITeoht  explained,  tlie  nationwide  lack  of  success  with  bus- 
ing pro^rrams  could  Iiave  ensily  been  predicted  since  husin^r  a  child 
dady  manv  miles  to  school  could  hardly  be  conducive  to  providinir 
him  with  a  favoraI)le  educational  environment,  Biisinp:  in  reality  crc^ 
atcs  new  tensions  at  a  time  w!ien  he  is  already  beset  with  multiplicity 
of  problems  coincident  with  growin^r  up  mA  adolescence.  Busin^r  re- 
moves from  a  child  one  of  liis  most  powerful  sources  of  security,  bis 
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neighborhood.  It  places  him  smack  in  an  alien  atmosi)hcrc  he  could 
01)1  y  reiict  to  with  anxiety. 
In  (he  next  column: 

The  report  also  stressed  that  busing  runs  counter  to  the  entire  Negro  trend 
of  taking  pride  In  biiusetf  and  black  culture.  This  is  one  of  the  healthiest  s«)cio- 
logical  developnionts  in  years,  and  wliat  does  busing  do  but  only  try  to  ram  down 
Xegro  throats  the  idea  that  his  culture  is  inferior  co  wl)ite  eultur**. 

I  suggest,  Mr.  Cliainnan*  pafire  4,  that  these  three  men.  Alsop,  Kasp- 
berrv,  and  Hecht  arc  not  radicals  who  live  in  their  own  world  of  fear 
and  hatred.  These  men,  like  all  of  ns  opposed  to  compulsory  busing, 
are  in  the  maiiistreani  of  Aii:eri(  a  on  that  subject. 

How  large  is  a  mainstream?  In  a  representative  democracy  it  be- 
comes necessary  to  know  whaf  tne  ^^riil  of  the  people  aro  on  anv  subject. 

this  regard  we  are  fortunat*.  to  have  so  manv  opinion  polls  at  our 
disposal,  and  yon  will  see  a  list  oi  a  number  of  these  polls.  Vou  will 
see  in  the  Texas  poll  78  percent  disapprove  busing.  In  the  Gallup  poll 
taken  December  12  appearing  in  New  York  Times  76  percent  dis- 
approves of  busing. 

Senator  Proxmire's  survey  showed  that  87  percent  disapproved. 
San  Francisco  poll  showed  that  all  of  the  ethnic  groups,  white,  Negro, 
black  American,  Chinese,  all  of  these  are  over  50  percent  in  disap- 
proval of  busing. 

In  the  Gallup  poll  which  appeared  in  the  Post  in  November,  76 
l)ercent  opposed.  Orange  County,  Fla..  88  percent  opposed.  And  the 
Detroit,  Mich.,  test  .showed  that  62  percent  disapi>roved. 

^Ir.  Zfxkxko.  Excuju*  me.  Were  those  polls  taken  after  the^  court 
decided  there  was  dcsegre^ition  in  the  Detroit  public  schools? 

Reverend  Axdkkws.  I  believe  it  was.  If  you  will  check  the  footnote, 
T  think  it  is  stated  there.  Yes. 

No  doubt,  there  are  many  more  polls  which  we  have  not  uncovered. 
It  is  interestii»/r  to  note,  *Mr.  Chainnan,  that  in  an  overwhelming 
majority,  meric^ns  disapprove  of  compulsory  busing  and  makes 
little,  if  any,  signific^^nt  difference  whether  the  people  are  northerners, 
southerners,  black,  v/hite,  yellow,  or  Latin  Americans. 

Since  the  courcs  have  created  the  furor  and  because  the  President 
should  execute  the  policies  of  the  legislative  within  the  f  raniework  of 
tlie  law,  it  is  quite  certain  that  neither  of  these  branches  of  the  public 
can  help  the  American  public,  the  place  from  whence  all  political 
power  should  come. 

Therefore,  the  only  logical  question  which  should  concern  this  body 
is  how  to  solve  the  problem  by  simple  statute  or  by  initiation  of  a 
constitutional  amendment. 

Action  Now  supports  the  proposition  that  only  a  constitutional 
amendment  will  solve  the  proolem  in  the  long  run  and  adoption  of 
the  amendment  must  be  pursued  doggedly,  relentlessly,  and  firmly 
until  it  becomes  a  reality.  That  is  why  we  are  still  prcssnig  for  signa- 
tures on  the  Xo.  0  discharge  petition  and  we  will  continue  to  do  so. 

Time  spent  on  determinmg  whether  this  or  that  legislative  approach 
will  work  will  only  amount  to  frustration  and  anger  on  the  part  of 
the  American  people.  Not  often  do  we  agree  with  Secretary  of  Health, 
K<lucntion.  and  Welfare  Elliot  Richard.son.  but  in  his  c^iaracteriza- 
fiou  of  the  effect  the  Whitten  a!nondmeuts  would  liave  on  the  public, 
he  said: 
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They  would  nevertheless  encourage  some  people  to  believe  that  there  has  been 
.u  change  in  basic  law  when  there  has  not»  and  thus  serve  to  confuse  local  author- 
ities as  to  their  constitutional  responsibility. 

Current  legislative  pi-oposals  outside  the  constitutional  amendment 
route  have  the  effect  of  merely  deceiving  j>eopIe  into  believing  that 
busing  will  stop. 

I  believe  this  is  true  of  the  Higher  Education  xVct  amendments  that 
j-our  body  adopted  recently  with  much  publicity.  I  believe  (and  I 
liEve  been  in  the  political  world  for  a  number  of  years)  that  you  are 
aware  that  when  you  have  your  Senate-House  conference,  that  those 
amendments  will  all  disappear  and  yet  people  will  be  deceived. 

For  our  purposes,  the  l)eginning  of  the  busing  problem  may  be 
trac(»d  Uy  the  Supreme  Court  decision  of  Brown  v.  Board  of  Education 
wh.en  the  Court  put  an  end  to  dual  school  systems,  separate  by  equal. 
And  roundly  condemned  compelled  (by  a  Goveniment)  segregation, 
which  has  become  known  as  de  jure  segregation. 

Another  typ^  of  segregation  has  b^me  identified  as  de  facto, 
meaning  that  there  is  in  fact  segregation,  but  it  did  not  originate 
because  of  some  governmental  action* 

Perhaps  the  most  significant  step  in  this  change  is  the  enactment 
of  the  Civil  Rights  Act  of  1954  whicn  contained  the  following  proviso : 

*  *.*  provided  that  nothing  herein  shall  empower  any  official  or  court  of  the 
rutted  States  to  is^sue  any  order  seeking  to  achieve  a  racial  balance  in  any 
.s(;hi.ol  by  requiring  the  transportation  of  pupils  or  students  from  one  school  to 
another  or  one  school  district  to  another  in  order  to  achieve  such  racial  balance, 
or  otherwise  enlarge  the  existing  power  of  the  court  to  insure  compliance  with 
constitutional  standards. 

lliose  words  were  passed  upon  by  the  Supreme  Court  in  Swann  v. 
Cluirlotte-Meckhnhurg .  of  which  you  had  much  discussion  ye^rday. 
In  that  case  the  Court  said: 

The  legislative  history  of  Title  IV  indicates  that  Congress  was  concerned  that 
the  Act  might  be  read  as  creating  a  right  of  action  under  the  Fourteenth  Amend- 
ment in  the  situation  of  so-called  de  facto  segregation  where  racial  imbalance 
exists  in  the  school  but  with  no  showing  that  this  was  brought  about  by  action 
of  State  authorities.  In  short,  there  is  nothing  in  the  Act  which  provides  us 
material  assistance  in  answering  the  question  of  remedy  for  state-imposed 
segregation  in  violation  of  Brown  I.  The  basis  of  our  decision  must  be  the 
proliibition  of  the  Fourteenth  Amendment,  that  no  State  shall  '*deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  tlie  laws. 

Chairman  CKf.i.KH.  Dr.  Andrews,  it  is  customary  for  the  members 
to  have  copies  of  statements  nmd  by  our  witnesses. *Wc  have  no  copies 
of  that  whicli  you  are  reading.  May  I  ask  how  loiig  you  intend  to  take 
before  you  conclude? 

Keverend  AxoiiKws.  First  of  all.  copies  were  provided  to  the  com- 
mittee, Mr.  Chairman,  and  I  would  suspect  that  I  can  wind  it  up  in 
the  next  5  or  10  minutes  at  the  most. 

Chairman  Cellbr.  Please  continue. 

Reverend  Andrews.  You  should  all  have  copies.  They  were  given 
to  you  a  few  days  ago. 
Chairman  Ceixer.  You  are  reading  your  statement  now  ? 
Reverend  ANDRmvs.  Yes^  I  have  b^n  on  the  statement. 


Without  going  into  an  exhaustive  analysis,  we  that  so-called 
Wliitten  amendments  to  various  appropriation  acts  have  been  ren- 
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dered  useless  because  they  have  been  considered  as  applicable  to  de 
facto  cases  only. 

Eepresentative  Whitten  appeared  here  earlier  this  week  to  air  his 
frustration  over  the  hopelessness  of  trying  to  solve  this  problem  with 
only  statutory  law.  There  is  ample  reason  for  this  hopeless  feeling. 

The  Supreme  Court,  itself,  has  held  in  the  Swarm  case: 

Absent  constitutional  violation,  there  would  be  no  basis  for  jiidicinlly  ordering 
assij^nment  of  pupils  on  racial  basis. 

Since  the  Supreme  Court  considered  its  power  to  order  busing  de- 
rived from  the  Constitution,  such  power  can  be  limited  only  by  the 
same  Constitution,  namely,  through  medium  of  constitutional  amend- 
ment. 

Nor  should  anyone  be  deceived  that  their  community  will  be  spared 
the  wrath  of  court-ordered  busing  simply  because  that  community 
has  de  facto  segregation.  Much  of  ttie  present  turmoil  has  been  caused 
by  court,-ordered  busing  in  California,  Colorado,  and  Michigan,  where 
the  courts  have  held  segregation  to  be  de  jure. 

Furthermore,  Judge  Merhige  has  analyzed  Richmond's  segregation 
to  be  fostered  by  the  acts  of  government  when  school  sites  are  chosen 
and  schools  are  erected  in  de  facto  areas.  Thus  de  facto  segregation 
becomes  de  jure. 

The  judge's  scholarly  325-page  decision  is  so  massive,  it  is  difficr.lt 
to  tell  whether  that  findinj?  is  such  that  it  would  be  known  as  a  holding 
in  the  case^  From  a  practical  point  of  view,  parents  don't  know  what 
the  learal  reason  is  for  taking  their  children  out  of  the  neighborhood 
school. 

Furthermore,  southern  political  leaders  who  for  years  have  pro- 
tcst<ed  that  the  country  has  a  double  standard  in  ordering  busing  in 
tlie  Soutli  and  not  in  the  North  are  correct. 

Our  point  here,  Mr.  Chairman,  is  that  only  a  constitutional  amend  • 
mont  will  end  this  madness  known  as  busing  for  racial  balance  and  it 
makes  no  difference  to  affected  parents  what  legal  mumbo-jumbo  is 
intended  when  busing  begins  and  ends.  Parents  want  it  stopped. 

Tn  arriving  at  our  condition.  Mr.  Chairman,  we  are  not  unmindful 
of  the  splendid  work  accoinplislied  by  yon  in  having  the  work  of  six 
prominent  law  professors  inserted  in  the  Congressional  T?ecord  on 
February  IS.  The  professors  certainly  are  to  be  complimented  for  their 
contribution  to  tliis  important  dialogrue. 

Collectively  they  say  in  esf^ence.  don't  adojit  a  constitutional  amend- 
ment as  propo?e4  because  of  various  technical  rea.«ons.  Their  ohyoc- 
tions  can  be  well  taken  care  of  by  establishing  a  pro  legislative  histoiT 
so  that  no  future  court  can  misunderstand  what  the  congressional  iu- 
tent  was  at  the  time  of  passage.  They  had  provided  a  marvelous  guide- 
line, a  checklist  for  the  legislators  to  consult  to  make  sure  that  all 
known  objections  have  been  overcome.  One  of  their  concepts  have 
received  attention  in  the  pn\ss  and  deserves  special  treatment. 

It  IS  alleged  that  the  proix>sed  constitutional  arnendinent  would 
trivialize  the  basic  document  of  our  Federal  Republic.  As  translated, 
this  means  that  the  subject  matter  of  the  proposed  aniendnient  does 
not  deal  with  some  fundamental  principle  having  an  enduring 
generality. 
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Since  the  issue  is  compulsory  busing  and  since  compulsory  anything 
by  Government  action  is  lack  of  freedom,  we  find  that  the  proposed 
constitutional  amendment  deals  with  the  most  basic  principle,  f  i-eedom. 

Another  approach  used  by  conipulsoiT,  they  talk  about  businjr  beingr 
a  tool  to  end  segregation  practices  and  yet  even  Governor  Askew  of 
Florida  was  recorded  as  saying: 

Busing  is  an  artificial  and  inadequate  instrument  ojf  cliange.  It  sliould  be  aban- 
doned just  as  soon  as  we  can  afford  to  do  so. 

I  would  say  to  you  in  conclusion  this  morning,  in  view  of  the  Alsop, 
Raspberry,  and  Hecht  thesis,  the  question  of  sending  these  cliildmi, 
black  and  white,  needs  f urtlier  study. 

Second,  that  compulsory  busing  to  achieve  racial  balance  is  opposed 
by  the  vsist  majority  of  all  Amei'icans,  regardless  of  race,  color  or 
national  oriijin. 

Third,  it  is  the  duty  of  the  Congi'ess  as  a  repr(»sentative  body  to  ini- 
tiate action  to  stop  tliat  which  is  clearly  opposed  by  the  vast  majority 
of  the  people. 

And,  finally,  the  only  sure  way  to  stop  the  compulsory*  busing  is  by 
use  of  a  constitutional  amendment. 

Therefoi-e,  Mr.  Chairman,  and  members  of  the  committee.  Action 
Xow  recommends  to  yoti  that  you  report  out  the  bill  House  Joint  Koso- 
lution  620  and  support  its  passage  in  the  Congress  and  its  ratification 
throtigh  the  several  States  of  the  TJnion. 

I  thank  you  for  this  oppoitunity. 

Chairman  Celler.  You  have  some  data  that  you  wish  to  place  before 
the  committee,  too,  do  yoti  not  ? 
Reverend  Andrews.  Yes. 

(The  information  referred  to  is  retained  in  the  committee  files.) 
Chaii'man  Celleh.  Thank  you,  sir. 
We  appreciate  your  coming  and  your  contribution. 
Our  next  witness  is  Mrs.  Bruce  B.  Benson,  president,  the  Tjeague 
of  Women  Voters  of  the  United  States. 

STATEMENT  OF  MRS.  BRUCE  B.  BENSON,  PRESIDENT,  THE  LEAGUE 
OF  WOMEN  VOTERS  OF  THE  UNITED  STATES 

Mrs.  Bexrok.  Mr.  Chairman,  members  of  the  committee:  IMy 
marks  will  be  brief  as  I  have  filed  full  testimonv  with  vonr  committee 
which  you  liave  copies  of. 

I  am  Lucy  Wilson  Benson,  president  of  the  League  of  Women 
Votei-s  of  the  United  States,  an  organization  with  members  in  over 
h*]0()  communities  in  all  50  States.  I  appreciate  the  opportunity  to 
appear  before  you  today  in  their  behalf. 

I  speak  in  opposition  to  all  proposed  constitutional  amendments 
which  would  either  prohibit  outright  the  use  of  busin  a  tool  for 
school  desegregation  or  would  in  other  ways  effectively  j  th  vn^i- 
ons  means  to  achieve  the  goal  we  seek:  Integrated,  qualii  '  vion 
for  all  children. 

The  League  s  commitment  to  equal  educational  opportunity  runs 
deep.  Our  principles  state  explicity : 
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The  League  of  Women  Voters  believes  that  every  citizen  should  have  access 
to  free  public  education  which  provides  equal  opportunity  for  all .  . . 

From  these  principles  stems  our  position  in  favor  of  integrated, 
quality  education.  And  we  affirm  that  integration  is  an  integral  part 
of  educational  excellence.  Furthermore,  we  support  any  reasonable 
met}iod  for  reaching  this  goal.  Tjeagiies  do  more  than  examine  issues 
and  take  positions.  They  are  working  hard  and  effectively,  in  all  parts 
of  the  couutrj*,  with  e\'ery  tool  available  to  citizens,  to  bring  this  deseg* 
rcgatcd,  quality  education  into  being. 

For  example,  in  the  metropolitan  areas  of  Boston,  Mass.,  and  Hart- 
ford, Conn.,  local  leagues  have  supj>orted  METCO  and  Project  Con- 
cein,  programs  to  transport  children  from  the  inner  city  to  suburban 
schools  to  correct  racial  imbalance  and  improve  the  children's  educa* 
(ioii.al  opportunity.  State  leagues  in  California,  Florida,  Jfew  York, 
and  Pennsylvania  have  urged  their  States  to  i>lay  more  constnictive 
roles  in  providing  solutions  to  school  segregation  and  to  show  more 
leadership  to  localcommunities. 

The  work  of  the  leagues  of  Charlotte-Mecklenburg  (N.C.)  and  of 
Xorth  Carolina  is  especially  apropos.  These  league  members  are  not 
militants,  but  they  do  believe  in  children's  right  to  equal  educational 
opportunity. 

Firm  in  this  belief,  they  have  been  in  the  vanguard  of  those  buil(?ing 
community  support  and  understanding  for  desegregation  of  the  school 
•  .system  in  Charlotte-Mecklenburg. 

After  their  school  board  had  failed  to  draw  up  desegregation  plans, 
the  XortJi  Carolina  league  and  Charlotte-Mecklenburg  league  werc 
joined  by  Tjcague  of  Women  Voters  of  the  United  States  as  amicus 
curiae  in  a  case  which  was  later  upheld  in  the  Supreme  Court  which 
lead  to  a  court  acceptance  of  a  plan  involving  two-way  busing. 

Again  the  league  went  to  work  in  the  community  to  encourage  posi- 
tive response  among  other  local  organizations  and  community  leaders, 
league  menil)ers  talked  to  school  board  members,  city  and  county  offi- 
cials, and  the  chamber  of  commerce.  They  held  open  meetings  dailv 
during  the  summer  of  1969  to  keep  citizens  informed  and  provide  all 
kinds  of  inf  omiation  for  them. 

They  actively  encouraged  the  positive  responses  of  other  organiza- 
tions such  as  the  Jaycces,  the  ministerial  association  and  the  PTA 
ronncil  and  involved  themselves  in  paving  the  way  for  orderly  deseg- 
regation of  their  schools. 

Excellence  in  public  education  is  a  widely  accepted  national  goal 
and  long  has  be.cn.  What  keeps  growing  and  changing  is  our  under- 
standing of  what  it  takes  to  provide  that  national  goal  for  everyone. 

We  keep  learning  which  past  customs  have  been  depriving  children 
f>f ;»  o-ood  education  and  depriving  the  Nation  of  the  fruits  of  that  edu- 
cation, Tlie  Xatioii  hasjiist  been  through  an  18-year  learning  process 
to  grasp  a  single  fact:  Separate  cannot  be  equal. 

The  League  of  Women  Voters  stands  firmly  with  arguments  set  forth 
by  tije  Court  in  Brotcn  v.  Hoard  of  Education, 

Tn  the  Green  case,  the  Court  ruled  that  freedom  of  choice  which 
produces  continued  or  extended  segregt^ion  based  on  existing  residen- 
tial patterns  is  not  true  freedom.  That  kind  of  fre^edom  cnnnot  pass  the 
constitutional  te.st.  Another  lesson  in  Americanism  learned. 

Still  newer  understandings  have  led  to  recent  court  cases  chal- 
lenging the  property  tax  as  the  base  for  public  school  support 
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IMiiinly  a  basic  injustice  lins  surfaced  to  worry  the  public  conscience. 
As  lo!i<r  as  schools  niv  mainly  financed  by  nioiKMty  taxe^.  poor  neigh- 
borhoods, black  and  white,  will  <renerally  have  worse  schools  than  well- 
to-do  or  wealthy  conininniti<»s. 

.  or  yeai-s  we  thouirht  tl  is  was  jnst  the  way  it  had  to  be.  No^*^  \ve  do 
not.  Still  another  lesson  *  *  *  thon<rh  not  all  of  the  homework  is  yet 
done. 

Tlie  lca.£riie  maintains  that  busing  is  a  too!  thaj-  nin>f  l>e  held  avail- 
able to  i-emedy  serious  inequities  in  education.  Perhaps  it  is  not  tlie 
iK'^^t  tool.  (Certainly  it  is  3u>t  the  (*itly  tool. 

Emphatically  it  is  not  a  new  tool. 

As  you  have  heard  before,  busing  has  been  used  for  years  and  years 
to  get  children  out  of  their  rural  neighborhoods  with  their  one-room 
schools  and  into  consolidated  schools  where  presumably  they  coidd 
have  better  facilities,  more  varied  educational  programs,  l)ctter  <iuali- 
fied  teachers,  and  less  isolated  school  experience. 

Even  now  in  suburbia  the  high  school  wheiTi  no  bus  pulls  up  to  the 
door  is  a  rarity.  From  personal  experience  I  mi*rht  add,  when  I  was  in 
the  early  grades  of  school,  as  a  second-grader  in  Dallas,  Tex,,  I  was 
bused  clear  cross  the  town,  and  no  one  was  ovov  distuii)ed  about 
whether  this  was  too  much  for  me  to  endure. 

Furthermore,  neither  mv  parents  nor  I  ha<l  any  say  whatsoever 
about  the  decision,  and  no&o(ly  had  ever  heard  of  freedom  of  choice. 
Busing  can't  be  all  bad.  Of  course,  we  have  not  y<'t  mentioned  the  long 
years  that  black  childi-cn,  north  as  well  as  south,  were  bused  past  one 
public  school  to  a  more  distant  and  often  inferior  one. 

Where  were  the  outcries  then  ? 

The  constitutional  amendments? 

The  t*>nder  sensibilities  about  parcnbil  rights? 

I  fear  we  are  not  only  entermg  into  an  hy.sterir>al  era,  but  into  a 
hypocritical  one. 

The  league  contends  that  the  proposed  constitutional  amendments 
offer  only  a  nonsolution  to  a  very  re^il  educational  problem:  that  we 
as  a  nation  have  failed  to  provide  <iuality  education  to  all  children 
re<rardless  of  residence,  race^  class,  creed,  sex,  or  national  origin. 

Nor  do  the  Green,  Broomfield,  and  Ashbrook  amendments  attached 
to  the  House-passed  Higher  Education  and  Quality  Integration  Act 
add]*e6S  th?mselves  to  the  problems  of  pmviding  quality  education 
or  equal  acce^  to  it.  These  arc  called  antibusing  aniendments,  but  in 
mility  they  are  anti-civil-rights  amendments.  Not  only  do  they  not 
addr(^  the  problem:  they  propose  to  roadblock  possible  attempts  to 
solve  it. 

-\  closer  look  at  House  Joint  Resolution  620  maker  this  fotal  flaw 
readily  apparent.  This  ])roposal  couched  in  pscudo-civil-rights  rhet- 
OMC,  piwides  that  no  pu!)lic  school  stu<lent  shall,  bi'cause  of  race, 
creed,  or  colon  be  assigned  to  or  required  to  attend  a  particular  school, 
but  as  we  h*i.ve  already  i>ointed  out,  it  is  not  enough  to  create  a  nni- 
tan'  system  in  which  no  one  is  excluded  beciinsc  of  color. 

This  t^vpe  of  freedom  of  choice  residts  in  most  instances  in  sr^hool 
segregation  which  parallels  existing  residential  segregation. 

Besides  opposing  House  Joint  Resolution  020  for  its  substance, 
and  intent,  we  oppose  it  and  others  like  it  because  ue  share  the  alarm 
of  leaders  like  Governor  A.skew  who  warns: 


Conltftauoa**""^""""  circumstances  to  tamper  nith  the  I'.S. 

it       SSi^^^  -  the  fact  that 

vprsv  Tn  K/.        I    ■  "ctail  born  of  coiitempomi-v  contro- 

to S  Sn^  but  i^'IvoT  r  '  ""-r"'  '•"'^i'^'  imbalanceTSe 

5  0  are  moiv  sciisKivc  to  these  iiiatteis.  ^  ' 

J,'')!  ""iwl  in  'lie  Inisiii..  i^siie  or  ,lo  w,. 

Sa■^,s:^eKa;^iS 

T  lie  Loafrup  of  Women  Votois.  tliorcfoiv.  nrffos  menibo.-s  of  tl,i<! 
—Jfeo  and  of  tl,c  entire  Conf^rcs  not  to  h?  I  p.;?ttH  sf.ch'a 

^''"'™'*}"- <-">ic-liision  I  would  like  to  read  a  letter  I  received 
TlSuTstl';^  ^--^^-^  of  Won,.rVot"' 

Th(»  Detroit  school  svsteiu  hn*?  boon  fnnnH  cmiu^       i  • 

tionni  stnff.  r,H  percent  whit?-  4^,p«.3^  ■''^•''"<"«:  >"''t'i"- 

si.leriHKa  Linn  f<.r  <to J-d  s  Ac  h  X^^^  K<lucatio„.  He  is  ,■„„. 

.IndKO  noth  has  not  ordored  ,  sin^n?  nn^  VI  '  'j'""/"'"  "'<'f<>I'"lit'>"  busii.K. 

miuired  l.y  law  does  not  exist  ^Detroit  <'l>I'ortH«ity 
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Anj-  Constitutional  amendment  to  prohibit  Imsin?  or  assignment  of  pupils 
>li»>7ii<i  he  abandoned  now  and  for  all  time.  It  should  not  even  be  v<»ted  out  of 
nuiimittee.  This  is  denial  of  e(iual  rights  and  eciual  protection  of  the  law  for  all 
people. 

/  nie  League  of  Wr^men  Voters  does  not  endorse  husing  per  se,  but  if  this  is  the 

answer  or  part  of  the  an.swer,  it  should  not  be  denied. 

I>esegreg{ition  of  schools  will  vary  according  to  local  conditions.  It  is  not  the 
bu<  ride  that  i.s  important  but  the  kind  of  education  that  awaits  <iur  children 
at  the  end  of  the  ride. 

Huth  Patterson,  President.  League  of  Women  Voters  of  Detroit. 

Tliank  you,  Mr.  Chairman. 
( Mrs.  Benson  s  prepared  statement  follows :) 

Statement  of  Mrs.  Bruce  B.  Benson,  Peesident  of  League  of  Women 
Voters  of  the  Untted  States 

I  am  Lucy  Wilson  Benson,  President  of  the  League  of  Women  Voters  of  the 
United  States,  an  organization  with  members  in  over  1,300  communities  in  all 
r#0  states,  and  I  appreciate  the  opjmrtunity  to  appear  before  you  today  in  their 
l>ehalf.  I  siieak  in  opposition  to  all  proposed  constitutirmal  amendments  which 
cither  would  prohibit  out-right  the  u.se  of  busing  as  a  tool  for  school  desegrega- 
tion or  would  in  other  ways  effectively  limit  the  various  means  to  achieve  the 
goal  we  seek :  integrated,  quality  education  for  all  children. 

The  League's  commitment  to  e<,  *al  educational  opiwrtunity  runs  deep.  Our 
principles  state  explicitly:  "The  I^affue  of  Women  Voters  believes  that  .  .  . 
every  citizen  should  . .  .have  access  to  free  public  education  which  provides  equal 
opportunity  for  all.  ,  ,  ,''  From  these  principles  stems  our  position  in  favor  of 
integrated,  quality  education.  And  we  affirm  that  integration  is  an  integral 
part  of  educational  excellence.  Furthermore,  we  support  any  reasonable  method 
for  reaching  this  goal. 

I>eagues  do  more  than  examine  issues  and  take  positions.  They  are  working 
hard  and  effectively,  in  all  parts  of  the  country,  with  every  tool  available  to 
citizens,  to  bring  this  desegregated,  quality  education  into  being. 

I'or  example,  in  the  metropolitan  areas  of  Boston,  Massachusetts  and  Hartford, 
Connwticut,  local  Leagues  have  supported  METCO  and  PR0JEC3T  CONCERN, 
programs  to  transport  children  from  the  inner  city  to  suburban  schools,  to 
correct  racial  imbalance  and  improve  the  children's  educational  opportunity.  In 
California,  Florida,  New  York  and  Pennsylvania,  state  Leagues  have  urged  their 
states  to  play  more  constructive  roles  in  providing  solutions  to  school  segrega- 
tion and  to  show  more  leadership  to  local  communities. 

Grassroots  operations  of  our  local  Leahies  have  a  tremendous  impact  on  their 
respective  communities.  League  members  of  Charlotte-Mecklenburg  are  not 
militants;  nevertheless,  they  were  vehement  in  their  fight  to  see  that  their  own 
and  other  children  received  better  quality  education. 

The  League  of  Charlotte-Mecklenburg  was  not  alone  in  its  efforts.  The  entire 
League  has,  after  intensive  study  and  evaluation,  committed  itself  to  pursue 
actively  those  means  which  would  guarantee  quality  education.  With  this 
common  obligation  in  mind,  the  League  of  Charlotte-Mecklenburg,  the  LWVUS, 
and  the  LWV  of  North  Carolina  joined  the  James  E.  Stcann  v.  Charlotte' 
Mrcklenhnrg  case  as  amid  in  June  1070. 

Their  decision  to  submit  amims  curiae  briefs  in  this  case  came  only  after  the 
Charlotte  school  board  failure  to  draw  up  desegregation  plans  in  compliance 
with  a  court  order  of  April  19G9.  League  members  of  Charlotte  sent  a  statement 
to  the  school  board  in  May  encouraging  them  to  formulate  a  workable  plan  for 
desegregation.  The  school  hoard  still  d^d  not  formulate  a  Man  for  the  Charlotte 
aren,  so  the  judge  secured  outside  help  to  do  so.  Two  plans  were  eventually 
drawn  up.  The  Court  approved  a  plan  involving  two-way  busing  to  he  effective 
Anril  1. 1070.  and  the  school  board  in>mediatelv  annealed  the  decision. 

In  their  efforts  to  curtail  opposition  to  busing.  League  members  talked  to 
schof)l  board  members,  city  and  county  officials,  the  Chamber  of  Commerce  and 
the  .Superintendent  f»f  schools.  They  also  held  open  meetings  daily  during  the 
summer  of  1909  to  kee|)  citizens  informed. 

Guided  by  the  belief  that  education  must  be  improved  in  the  Charlotte  area, 
the  League  compiled  yet  another  report  in  January  1970  in  which  they  found 
'•that  segregated  schools  lead  to  cultural  deprivation  of  all  children."  Further- 
more they  said  that  "it  was  not  enough  to  have  a  good  educational  opportunity 
for  a  portion  of  our  children.  .  .  .  Charlotte-Mecklenburg  County  [mustj  nmke 
Q  excellence  in  education  her  prime  goal." 
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League  meuilters  sy\v  theiii^solves  as  an  ofifective  information  center  U)  help 
dispel  fears  harbored  by  parents  in  opposition  to  busiug.  They  actively  encour- 
aged the  positive  responses  of  other  organizations  such  as  the  Jaycees,  the  Minis- 
I  d  ial  Assix:iation  and  the  TTA  Council.  League  members  also  sponsored  ;i 
cauoiuaie.s  meeting  on  educational  television,  and  in  numerous  ways  involved 
tht*m.s(?;ve.s  iu  paving  the  way  for  orderly  desegregation  of  their  schools. 

Prior  to  and  after  its  decision  to  join  as  amicus  curiae  in  the  Htcann  case,  the 
League  stressed  the  positive  aspect  of  bettering  eilucatiou  for  all  children,  with 
desegregation  !)eing  only  a  part  of  the  total  program.  Following  the  iSnprcnie 
Court's  ruling  upholding  the  District  Court  decision  for  busing,  the  League  i.^ned 
a  .statement  in  supiKjrt  of  pnblic  education  Keying  that  *  the  agonic^  of  adjust-, 
mcnt  are  behind  us  and  now  is  the  time  for  Charlotte-Mecklenburg  to  make  ex- 
cellence in  education  her  goal." 

At  bottom,  it  is  quality  education  for  all  that  is  the  real  national  issue — not 
busing. 

Excellence  in  pnblie  education  is  a  widely  shared  American  goal,  and  h.»> 
been  for  a  long  time.  AVhat  keeps  growing  and  changing  is  onr  understanding'  ef 
what  it  takes  to  provide  it — for  everyone.  We  keep  learning  tchich  past  cu>toiii> 
have  been  depriving  children  of  a  good  education — and  depriving  the  nation  '>r 
the  fruits  of  that  education. 

The  nation  has  just  been  through  an  18-year  learning  process  to  grasp  a 
single  fact::  Separate  can't  be  equal.  And  the  I^agtie  of  Women  Voters  stan(^< 
firmly  with  the  arguments  set  forth  by  the  Court  in  Brotvn  v,  the  lioaai  t*f 
Education. 

Our  courts  have  continually  reiterated  the  Brown  decision  of  1954  in  which 
it  was  declared  that  separate  school  systems  are  inherently  unequal.  Thit.  de- 
cision was  of  historic  significance  in  that  it  declared  illegal  a  nationwid*'  at- 
tempt to  segregate  black  and  white  public  school  children  because  of  race. 

It  knocked  down  the  notion  that  segregation  by  race  in  public  schools  wn.s 
desirable  or  even  beneficial  to  black  or  white  youth. 

Its  npi)licntion  meant  that  each  child  should  have  equal  access  to  the  educa- 
tion resources  of  the  school  system  in  which  he  resided,  regardless  of  his  r.fci.il 
or  socio-economic  background. 

In  giving  life  to  the  Fourteenth  Amendment  as  it  i>ertains  to  school  desegrega-. 
tion,  the  Brown  decision  reinforced  Thomas  Wolfe's  statement  that  the  riglit 
*'to  become  whatever  [one's  ability]  and  vision  can  combine  to  make  .  ..  .  is  riie 
promise  of  America." 

But  the  courts  have  continually  had  to  reaffirm  the  original  principle  .spo!!<d 
out  in  Brown,  TIii»y  have  also  had  to  deal  with  sophisticated  and  invidiou.*;  arti- 
lleial  barriers  tf)  school  desegregation— gerrymandered  school  attendnnce  z»»n(»s« 
discriminatory  zoning  practices  in  housing,  tracking  and  ability  gr<jui»iu;r  of 
students,  and  assignments  of  faculty  and  staff  on  a  racial  basis. 

In  Brown  II  (1955)  the  Court  addressed  itself  to  the  quet-Jon  of  implementing 
that  principles  outlined  in  Brotcn  I.  Essentially  the  Court  sjiid  that  .school  s>s- 
teuis  should  work  out  local  problems  created  by  de<»ply  entrenched  dual  -scliool 
.systems  with  "all  deliberate  speed." 

Thirteen  years  later  in  Green  v.  County  ScJiool  Board  of  Kent  County,  Va.  fhe 
Sui>reme  Court  ruled  that  the  *' freedom  of  choice*'  method  of  desegregation  was 
no  true  freedom.  The  Cour^  ordered  the  school  board  to  devise  a  plan  that  W'»n!d 
promise  to  convert  promptl>  to  a  system  without  a  "white"  school  *ind  a  "ne«:ro*' 
(sic)  school.  Qrcen  added  another  important  ingredient  in  thr  -  .jc  Court  not 
only  sought  a  desegregation  plan  that  would  work,  but  one  that  wouM  work 
without  furtlier  delay.  Another  le.sson  in  Americanism  learned. 

In  Alexander  v.  Holmes  County  Board  of  IJOucution  (1960)  the  Courr  n;>ed 
that  It  was  the  "obligation  of  every  school  district  .  .  to  terminate  dual  school 
systems  at  once  ami  operate  now  and  hen»ai*ter  only  uniUiry  schools."  Or:e  more 
lesson. 

Keceiit  C(mrt  ca.^ses — and  one  decision — are  now  ebnllenging  the  property  tax 
as  tlic  base  for  public  school  support.  Plainly,  a  basic  injustice  has  surrruMM*.  to 
worry  the  public  conscience:  long  as  schools  are  nialuly  finnnced  pro}  erty 
taxes,  p(K)r  neighborhoods  (minority  and  white)  will  generally  have  worse 
schools  than  wealthy  neighborhoods.  For  years  we  thought  that  wn.s  just  the 
way  it  had  to  be.  Xow  we  don't.  .Still  another  lesscm— though  not  all  the  iioaie- 
worlc  Is  done. 

Let  us  return  now  to  the  hi.storlc  Swann  rfeelslou.  Swann  challenged  the  nation 
to  go  he.\(md  a  narrow  position  of  s<'If-interest  In  considering,  once  and  tor  all. 
wJiether  we  really  want  (jimlii  \  education  for  all  our  children. 
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Tlie  1971  Svann  decision  went  further  than  any  other  i>reviou>  d(»cii^!on  in  la.\- 
ing  out  instructions  for  dealing  witli  tlje  realities  of  implementation.  Speaking-  to 
the  issue  of  attendance  zones  and  th(j  issue  (*f  residence  and  "iieighborlKiod 
JKjhools"  the  Court  said :  ''AH  thinj^  beinf;  equal,  with  no  history  of  discrimina- 
tion, it  might  well  be  desirable  to  ausipi  imi>il.s  to  sch(»ols  nearest  their  h<)u«.'-. 
But  all  things  are  not  equal  in  a  sjsieui  that  has  been  deliberately  constructed 
and  maintained  to  enforce  racial  seprregation.  The  awkwardness  of  the  remedy 
cannot  be  avoided  iu  the  interim  perfml  when  remixlial  ;idjnvtm(»nts  ;;re  I>eing 
made  to  eliminate  the  dual  school  systems?/'  The  Court  si»oke  dlrertlv  to  the 
issue  whieh  o.slensii>iy  pn.voked  th(»se  hearings:  busing.  In  its  imanimons  deci- 
sion, the  Court  foi:ml  *'no  b.isis  for  holdmi;  that  the  loeal  soiiool  authorities  m;i.\ 
not  be  required  to  employ  bus  transportation  as  one  tool  of  desegregation." 

This  lesson,  it  appears,  some  would  have  us  unlearn.  Since  1054,  tJie  Court  has 
been  our  chief  teaeher~a  classic  role.  It  Jias  ccmsi.stently  maintained  that  (li:al 
but  separate  schools  are  inherently  unequal.  The  principle  of  c-qual  acw.^^  U> 
quality  education  for  all  children  stems  from  that  initial  decision,  refnied  b} 
later  deciBions  about  mechanisms.  Clearly  the  court  decisions  have  not  iieen 
capricious  in  satore;  they  have  declared  unalterably  and  without  doubt  that  not 
inii'.  n:U.sr  children  be  att'ordeo  ever>  nieanr)  to  obtain  equal  evi*icational  oiv<»r- 
tunit;e.s,  but  that  blocking  this  effort  is  illegal. 

We  find  it  sad  to  be  here  today  recapitulating  the  Court  history.,  Yet,  the  need 
to  do  so  points  up  one  very  obvious  fact  Those  who  want  to  see  the  law  on 
school  desegregation  upheld  have  consistently  had  to  go  to  the  courts,  evjn 
though  administrative  enforcement  powers  exist  under  Title  VI  of  tiie  Civil 
Rights  Act  of  1904  and  liave  proven  to  be  effective  when  exercised. 

But  the  Administration,  federal  agencies  and  legislators  have  l)een  reluctant 
to  use  these  enforcement  powers  and  to  set  forth  positive  legislation  which 
transcends  partisan  politics  and  parochial  emotionalism.  As  a  result,  the  deci-. 
sions  made  by  the  Supreme  Court  and  District  Courts  stand  as  the  most  binding 
national  iwlicy  this  Nation  has  regarding  school  integration.  And  it  is  to  the 
courts  we  have  had  to  turn  for  reason  and  guidance.  The  League  affirms  the 
Sioann  decision  in  maintaining  that  busing  is  a  tool  tliat  mu.st  he  held  available 
to  remedy  serious  inefiuities  in  education.  We  hold,  with  Swann,  that  it  is  a 
permissible,  though  not  a  refiuired  tool,  in  dismantling  a  dual  educational  syst**m. 

Perhaps  it  is  not  the  best  tool.  It  certainly  is  not  the  only  tool — and  em- 
phatically, it  is  not  a  new  tool. 

The  proiK)sed  amendments  apjiear  to  speak  to  the  desires  of  many  parent*?,  both 
white  and  black,  who  argue  that  busing  destroys  the  right  to  neigh! wrhood 
schools  and  denies  freedom  of  choice.  Admittedly,  there  are  arguments  in  favor 
of  neighborhood  schools.  Children  t*an  easily  participate  in  after-school  activities. 
Parents  can  readily  attend  PTA.  Inclement  weather  becomes  less  of  a  problem. 
The  iH>8ition  of  the  school  as  an  integral  part  of  the  community  is  establi.shed. 
Parents  feel  more  comfortable,  less  fearful,  knowing  their  children  are  in  a 
school  close  to  home. 

Yet  at  the  same  time  we  all  know  that  busing  has  been  the  tool  of  choice  for 
many  years,  to  get  rural  children  out  of  their  neiglihorhoods  with  their  one- room 
schools  and  into  consolidated  schools  where,  presumably,  they  could  have  better 
facilities,  a  more  varied  program,  l)etter  qualified  teachers,  and  a  less  Isolated 
school  experience.  Even  now  in  suburbia,  the  high  school  where  no  bus  pulls 
up  to  the  door  is  a  rarity..  From  iK»rsonal  exi>crience,  I  might  add,  as  a  sec*ond- 
grader  in  Dallas,  Texas  I  was  bused  clear  across  town  and  no  one  was  (Msturbed 
about  whether  or  not  this  was  too  much  for  me  to  endure.  Furthermore,  neither 
my  i>arents  nor  I  had  any  say  whatsoever  about  the  decision.  So  busing  can't  Ije 
all  bad. 

Total  miles  traveled  have  not  increased  as  a  rcauH  of  dcscgrcpatioit.  ^•ven 
though,  as  is  to  be  expected,  tlie  number  of  children  traveling  luis  grown  bot'i  as 
a  result  of  a  larger  school  population  and  greater  consolidation  of  senool 
districts. 

In  the  19G0-G1  school  year  13,100.779  public  sc  hool  children  out  of  a  total  public 
school  population  of  30,281,000  rode  a  total  of  IV2  billion  miles  on  busc.s.  Some 
186,000  vehicles  were  used  at  a  total  public  expense  of  $505.75(,515.  Ten  ycJirs 
later,  in  the  1970-71  school  year,  some  10,017,600  public  school  children  out  of 
a  total  public  school  population  of  45,905,000  ix^de  a  total  of  2.2  billion  mih's. 
Some  256,000  vehicles  were  used  at  a  total  public  expense  of  .$900,000000.* 


♦FiKurcfl  obtained  from  Vance  Grant.  HEW.  and  David  J3oule,  Pupil  Transportation. 
Department  of  TraD9pori:iih»ii 
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ijast  year  the  national  ploture  showed  40%  of  our  public  shcoo!  children — 65% 
when  you  include  those  using  public  transportation — rode  to  school  each  day  for 
reasons  that  have  nothing  to  do  with  school  desegregation. 

We  can  only  conclude  that  the  neighborhood  school,  though  desirable  as  an 
aid  to  quality  education,  is  not  a  precondition  for  it.  Nor  do  we  discover  much 
of  a  history  ?f  freedom-of-choice  attendance  on  the  American  public  education 
scene. 

And  in  all  this  we  have  not  yet  mentioned  the  long  years  that  black  children, 
Xorth  as  >\ell  as  South,  were  bused  past  one  public  school  to  a  more  di^nit  and 
often  inferior  one.  Where  were  the  outcries  then,  the  confJtitational  amendments. 
The  tender  M>nsibilities  about  nMghborhood  schools  and  parental  rights  and 
freedom  of  choice? 

The  members  of  the  League  of  Women  Voters  are  deeply  concerned  over  the 
hysteria  developing  around  the  question  of  busing  school  children.  Studied 
reason  appears  to  have  oeen  lost  to  the  pressure  of  emotional  reaction  sweeping 
the  country.  Both  the  Administration  and  Congress  have  responded  to  this 
hysteria  with  an  equivalent  emotion  rather  than  with  the  responsible  leadership 
one  would  hope  for  in  view  of  the  desperate  need  to  heal  the  divisions  among 
Americans'  rather  than  to  exacerbate  them.  Parents'  fears  are  real  that  their 
diildren  will  receive  an  inferior  education  or  sniffer  violence  at  the  '^nd  of  the 
bus  line.  The  level  heads  among  us  share  a  responsibility  for  calming  tiiose  fears 
by  encouraging  every  citizen  to  play  a  role  in  his  community  to  carry  out  our 
constitutional  goals. 

Tliere  is  so  nnich  that  can  be  done  to  reduce  these  fears,  and  many  school 
di?>tricts  have  handled  it  very  well.  If  two-way  busing  requires  temporary  use  of 
an  older  building,  there  is  no  reason  for  the  quality  of  the  curriculum  or  the 
teaching  to  be  inferior  if  the  local  school  board  insists  upon  uniformly  high 
standards.  The  problem  of  confrontation  and  violer  .  Iso  can  be  reduced  to  a 
low  minimum  if  there  is  careful  preparation,  good  .  r  ership,  and  good  will  in 
the  community.  And  let  us  remind  ourselves  that  theie  is  virtually  no  problem 
of  racial  violence  among  young  school  children.  The  deep-seated  anxieties  of 
many  Americans  concerning  busing  and  racial  integration  can  best  be  reduced 
by  a  new  dedication  to  quality  education  and  not  by  setting  the  clock  back. 

And  setting  the  clock  back  is  exactly  w^hat  these  constitutional  amendments 
do.  They  aren't  just  about  busing.  Some  require  courts  and  agencies  to  accept 
"freedom  of  choice"  which  was  rejected  by  the  Supreme  Court  and  Title  VI  of 
the  Civil  Rights  Act  These  amendments  would  effectively  repeal  Title  VI. 
Other  amendments  attempt  to  preserve  the  "neighborhood  school"  principle, 
thereby  legalizing  segregation  (and  dual  school  systems)  which  occurs  as  a 
result  of  residence  patterns.  Others  prohibit  requiring  transportation  t^  achieve 
integration  or  the  use  of  public  funds  for  this  purpose.  These  amendments,  as  they 
apply  to  federal  agencies,  would  effectively  repeal  Title  IV  and  Title  VI  of  the 
Civil  Rights  Act  by  prohibiting  the  Departments  qf  HEW  and  Justice  from  apply- 
ing current  constitutional  standards. 

The  League  contends  that  the  proposed  constitutional  amendments  offer  only 
a  nonsolution  to  a  very  real  educational  problem :  that  we  as  a  Nation  have  failed 
to  provide  quality  education  to  all  children  regardless  of  residence,  race,  class, 
creed,  sex,  or  national  origin.  Nor  do  the  Green,  Broomfield  and  Ashbrook  amend- 
ments  attached  t'?  the  House-passed  Higher  Education  and  Quality  Integration 
A'.^t  ifh'ress  themselves  to  the  problems  of  providing  quality  education  or  equal 
access  to  it.  These  are  called  anti-busing  amendments  but  in  reality  they  are 
inti-civil-rights  amendments.  Not  only  do  they  not  address  the  problem;  they 
pror)o<?e  to  roadblock  possible  attempts  to  solve  it. 

V  closer  look  at  H.J.  Res.  620  makes  this  readily  apparent  This  proposal, 
couched  in  psendo-civil-rights  rhetoric,  provides  that  no  public  school  student 
shall,  heoause  of  his  race,  creed  or  color,  be  assigned  to  or  required  to  attend 
a  particular  school.  This  proposal  runs  directly  counter  to  the  whole  thrust  of 
law  developing  since  1954.  Esp'^cially  is  it  contiary  to  Green  in  that  it  seeks  to 
resurrect  a  false  freedom  of  choice  that  perpetuates  old  WTongs  that  spring  from 
sc'rrccfated  residential  patterns.  For  it  is  «of  enough  to  create  a  unitary  school 
system  in  which  no  person  is  to  be  effectively  excluded  from  any  school  because 
of  his  race  or  color. 

Bedsides  opposincr  HJ.  Res.  620  for  it<;  substance  and  intent,  we  oppose  it  atid 
others  like  it  because  we  share  the  alarm  of  leaders  like  Governor  Rcubin 
Askew  of  Florida,  who  warns  \  "It  is  very  dangerous  under  emotional  circum- 
stances to  ta:mper  with  the  U.S.  Constituticu.** 
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The  iiioiiibors  of  this  Committee  (h>  not  have  to  be  given  a  lesson  in  constitii- 
tiopal  theory.  We  all  kno\»'  that  a  eoiifcilituliou  is  desiTned  as  a  statement  of 
broad  prineiijlos  omitting  details,  especially  those  L.*ni  of  particular  con- 
troversies*. The  U.S.  Constitution  has  worked  well  for  nearly  200  year**  with  few 
alterations  because  it  does  not  contain  provisions  whi'*h  become  outdated. 

To  be  sure,  bu.^inj?  as  a  means  to  correct  racial  imbalance  is  late  to  the  scene. 
lUit  in  evaliiatinj;  its  use,  it  is  well  to  remember  that  as  more  years  go  by  \\ithout 
eff(Hiti\e  scliool  des<*gregation,  the  need  f  >r  shortcuts  inci^eases.  What  might  have 
satisfied  in  1055  cannot  .satisfy  now.  The  accent  has  had  to  shift  from  deliberate 
to  immediate  speed,  particularly  in  those  places  where  an  entire  generation 
has  been  born  and  has  finished  high  school  with  pretty  much  the  same  segregated 
and  inferior  schooling  that  was  impo.sed  on  their  elders. 

Besides  whioh,  over  the  years  our  porcei)tions  grow  keener,  not  dimmer,  in 
these  matters.  We  di.scern  the  inferior  and  the  subtly  segregationist  and  racist 
where  we  may  not  have  perceived  it  fifteen  or  even  ten  years  ago. 

Residential  integration  would,  of  course,  obviate  this  kind  of  busing.  But  a 
whole  generation  or  more  cannot  wait.  The  six-year-old  child  starting  tirst  grade 
in  a  poor  neighborhood,  a  minority  neighborhood,  has  only  that  one  year  to  be 
in  first  grade,  only  one  childhood  in  which  to  claim  his  birthright  to  a  good  public 
edticatfon.  While  the  struggle  t  *  open  the  gates  of  suburbia  with  its  invisible 
but  sturdj  walls  of  class  and  race  exclusinsm  goes  on,  today's  poor  children 
mur.t  go  to  good  schools.  Busing  offers  one  immediate  access  to  better  education. 

Unpopular  though  busing  may  be,  it  is  the  only  alternative  within  the  means 
of  some  communities  to  achieve  a  measure  of  integration  for  this  generation.  The 
question  is :  Will  we  become  mired  in  the  busing  issue  or  do  we  turn  our  energies 
toward  raising  the  level  of  public  education  offered  to  every  child  in  America? 

Leadership  nmst  be  exercised  by  our  elected  public  officials  to  guide  the  present 
discussion  along  rational  lines.  To  act  favorably  on  H.J.  Res.  620  or  similar 
amendments  could  only  imply  withdraw^al  of  congressional  support  under 
emotional  pressure,  for  efforts  undertaken  already  to  integrate  our  schools.  The 
League  of  Women  Voters  therefore  urges  the  members  of  this  Committee  and 
of  the  entire  Congress  not  to  be  party  to  such  a  disaster. 

Chainnau  Ckllkr.  Mrs.  Benson,  your  or^ranization  operates  in  1^300 
comiminities  in  various  parts  of  the  country? 

Mrs.  Bexson.  Yes,  and  in  all  of  the  States  and  in  the  V'rgin  Islands 
and  Puerto  Rico. 

Chairman  Celler.  Is  your  statement  made  on  behalf  of  all  of  these 
communities? 
Mrs.  Bkxsox.  Yes,  Mr.  Chairman,  it  is. 

Chaiiman  Ckllek.  Was  there  a  convention  at  which  the  views  here 
cxpi'essed  were  adopted  ? 

Mrs.  Bexson.  Yes.  There  have  been  three  conventions  which  have 
repeatedly  adopted  tlKoi  views.  196G  was  the  first  one,  1968, 1970.  And 
we  ai-e  about  to  have  another  convention  in  May  1972,  this  year,  where 
it  is  clear  from  the  reports  and  recommendations  coming  in  from  our 
local  lea^jfues  all  over  the  country  that  they  continue  to  support  these 
views  that  I  have  expressed  in  their  behalf. 

Chairman  Celleu.  How  many  membei*s  does  your  organization 
have? 

Mrs.  Bensox.  About  160,000. 

Chairman  Cixler.  I  take  it  that  you  all  believe  in  the  Brovni 
decision  ? 

Mi's,  Bexsox.  I  won't  say  that  every  single  one  of  the  160,000  mem- 
bers of  the  league  does,  but  I  don't  know  of  any  who  do  not. 
Chairman  Celler.  And  von  believe  in  integration? 
Mrs.  Bexsox.  Yes,  Mr.  Ohairman. 

Chairman  Celler.  I  take  it  you  feel  that  busing  is  essential  ? 
Mi's.  Bexson.  We  feel  that  busing  is  an  essential  tool  to  be  used 
by  communities,  either  by  itself  or  along  with  other  methods  of 
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l/j  iDiTiiKi  about  inte^i'i-atod  schools.  TJioro  are  many  otlior  methods  in 
addition  to  busing.  Sometimes  busing  is  used  by  itself.  Sometimes  in 
•oiiihiuation  with  other  methods  such  as  center  schools,  and  this  sort 
of  tiling,  or  changing  school  district  lines,  which  is  done  all  of  the 
time  for  other  reasons  as  well. 

Busing  is  a  method,  one  of  the  methods  of  integrating  schools. 

Cljairnian  Cicli.ru.  Would  you  say  it  is  an  impoitant  method? 

.Airs.  Bkxsox.  Yes,  sir:  we  would  say  it  is  very  impoitant,  and  in 
sonjt*  conmiunities  the  only  way  in  which  they  can  manage  to  bring 
about  integrated  schools  depending  on  the  geography  of  tlie  school. 

Chairman  Celler.  If  that  fundamental  and  important  tool  is  re- 
nioyod,  would  you  not  have  a  rollback  to  the  period  before  the  Brown 
(leoisuin  ? 

^fi*^.  Bkx5?on.  We  believe  so,  Mr.  Chairman,  and  furthermore,  not 
onh*  ^^'ould  we  roll  backwards,  but  we  would  undo  so  much  of  the 
progress  that  has  taken  place  successfully  in  this  country,  frequent- 
ly by  the  method  of  busing,  to  bring  afiout  desegregated  and  inte- 
grated schools. 

Chairman  Celler.  Do  you  feel  that  many  of  the  objections  offered  to 
busing  are  really  objections  to  integration  ? 

Mrs.  Benson.  Yes,  Mr.  Chairman,  we  do  feel  that.  We  have  had 
reports  of  this  and  the  letter  from  the  Detroit  League  points  this 
out  clearly,  and  we  are.  hearing  this  from  our  members  all  over  the 
countr>% 

Cliairman  Celler.  You  feel  that  the  real  objection  is  not  busing, 
b^'t  what  happens  at  the  end  of  the  ride  ? 
>rrs.  Bexson.  Yes. 

rijf.irman  CklU:r.  You  mentioned  the  Swann  case,  which  I  take  it 
you  hnve  examined,  where  the  evidence  indicated  thei-e  were  schools 
wliicli  were  a  hundred  percent  white,  and  schools  which  are  a  hun- 
dred percent  black. 

But  for  the  Sioann  decision,  there  would  be  a  continuation  of  what  is 
known  asscy^arate  but  equal  schools?  Is  that  correct  ? 

]\rrs.  Bensox.  Yes,  but  they  would  not  be  equal. 

Chairman  Celler.  They  would  not  be  equa!.  But  there  would  have 
been  a  continuation  of  the  so-called  dual  sy.stem  ? 

^^T•?.  Bknson.  Yes,  sir, 

('hairman  Celler.  ■\Vliich  is  something  which  the  league  of  Women 
Voters  is  against? 
^frs.  Bexsox.  YeSythat  is  correct. 

Chairman  CRLLEtj.  And  the  objective  of  th^  Jjcague  of  Women 
Vot:^rs  is  to  prevent  that  ? 
Af;    Bkxsox'.  Yes. 

Chairman  Ckller.  Do  I  state  the  philosophy  of  your  organization 
correctly? 

ATt  s.  Bex.sox..  Yes,  you  do. 

Chairnmn  Cklleh.  Are  there  any  other  questions  ? 

Mr.  !>rcCrTJ.ocn.  I  would  like  to  ask  this  question.  What  is  your 
lefful  residence? 

y\y^,  Benson.  Amherst,  Mass.,  where,  it  may  interest  you  to  know, 
we  k'lvc,  relatively  speaking,  few  black  minonty  members  or  any  mi- 
nority group.  We  hav  ^  some,  and  we  have  many  ethnic  groups  as  well, 
but  they  are  not  a  ma^jority  of  either  the  town  or  school  system,  and 
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\\'t  we  liave  busing  in  our  town  all  ov(M'  the  place  every  vslnglc  day  to 
the  high  schools,  to  the  elementary  schools,  even  to  kindergaiten  and 
first  grade,  and  nobody  ever  raised  a  single  question  about  it. 

Mr.  McCi'LLOcir.  Young  lady,  that  wjis  not  intended  to  be  a  critical 
qu<^<?tion. 

Mrs.  Bkksox,  No,  but  I  ^vantod  to  add  that  stat<»ment. 

Mr.  McCrLLOCH.  One's  birthplace  and  i*esidence  are  a  part  of  one  s 
ex)>orieiicc  and  alfect  one's  opinion,  and  I  was  interested  in  that. 

Mrs.  IkKsoy.  I  was  born  in  Xew  York  City  and  grew  up  in  pait  of 
Xew  York  City  and  in  Dallas.  Tex.,  and  in  various  othc^r  places  of  the 
coinitry,  including  Chicago  and  Detroit,  and  my  parents  come  from 
the  Oregon  territory.  It  is  true,  one's  residence  makes  a  big  dili'ei-ence. 
Ilowever,  I  am  not  really  expressing  ujy  views.  1  am  expressing  the 
views  of  our  league  members  from  all  over  the  country,  some  of  whom 
even  live  in  Alaska  where  they  have  entirely  dilTcMent  kinds  of  prob- 
lems. 

Mr.  McCuLLocir.  I  thank  you. 

Mr.  McCix)Ry.  Could  I  ask  a  (juestiou  ? 

Chairman  Celler.  Yes. 

Mr.,  McClorv.  In  one  of  the  schools  that  I  am  familiar  with  in  my 
congressional  district,  they  follow  the  policy  of  bringing  a  few  black 
children  there  from  the  inner  city  to  give  them  the  advantages  of  good 
educational  opportunities.  But  I  don't  believe  there  has  been  a  con- 
verse opportunity  provided  for  young  white  children  to  obtain  the 
educational  advantages  of  the  inner  city  schools. 

In  your  statement  and  in  other  statements  we  have  heard  here,  there 
has  been  support  for  busing  to  provide  children  a  chance  to  be  in  better 
schools — generally  suburban  and  white. 

^Vhat  about  the  problem  we  have  here,  though?  Tlie  reason  that  we 
have  so  much  activity  on  the  part  of  the  parents  is  that  they  have  built 
their  homes  or  settled  in  areas  largely  because  of  the  opportunities  for 
a  good  school  in  the  neighborhood.  Now  they  are  required  under  some 
kind  of  court  order  to  give  up  those  advantages.  The  boards  of  educa- 
tion are  sympathetic,  but  generally  the  courts  have  overruled  the 
school  boards,  the  elected  officials,  and  ordered  busing  from  the  good 
nearby  schools  to  inferior  distant  schools. 

Do  vou  favor  that  kind  of  busing  ? 

Mrs.  Bexsox.  Mr.  McClory,  nobody  in  his  or  her  right  mind  would 
ever  say,  "Yes,  I  favor  busing  children  to  bad  schools."  But  at  the 
Siunp  time,  I  don't  favor  bad  schools  for  anybody. 

Mr.  :McClory.  No.  , 

Mr.^.  Bexsox.  Black,  white,  or  any  other,  but  it  is  h  problem,  a" d  I 
am  not.  and  speaking  for  tlie  league,  we  are  not  unsympathetic  with  the 
problem. 

I  know  all  too  well  the  tremendous  effort  many  parents  have  made 
to  move  to  an  area  where  the  schools  arc  good,  sometimes  at  tn^mendous 
financial  sacrifice  or  getting  themselves  into  debt  for  years  to  come 
in  order  to  give  their  child  this  opportunity. 

Suddenly,  along  comes  the  court  decision,  as  you  point  out,  and  the 
wliole  face  of  the  world  is  changed,  and  "Why  did  this  have  to  happen 
to  me?-',  they  say. 

Mr.  McCf^oRY.  We  probably  could  resolve  this  problem  through 
legislation,  couldn't  we? 
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Mrs.  Bkxsox.  We  could  liolp  resolve  it  by  providing  more  funds  for 
all  schools  so  that  no  school  in  tliis  country  Vould  be  a  bad  school. 

There  is  no  excuse  for  any  school  in  our  country  not  to  l3e  a  ^^ood 
school.  Even  if  the  building  isn't  good,  the  books  and  teachers  can  be 
good. 

Mr.  McClory.  The  argument  for  rejecting  the  constitutional 
amendment  is  a  little  moi-e  persuasive  than  for  injecting  legislation, 
isn't  it^ 

Mrs.  Bensox.  It  is  more  persuasive. 

I  tliink  adopting  the  constitutional  amendment  5s  not  only  not  tlio 
answer,  but  it  is  a  copout  to  facing  the  problems  we  have  in  this  country 
to  provide  equal  educational  opportunities. 

Mr.  McClort.  Thank  you  very  much. 

Chairman  Ceixer.  Thank  you  very  much,  Mi*s.  Benson.  You  have 
made  a  very  fine  presentation, 
^fi-s.  Bkxsov.  Thank  you,  A[r.  Chairman. 

Chai  rman  Celler.  Our  next  witness  is  Dr.  Mitchell  Young,  national 
president,  Unified  Concerned  Citizens  of  America. 
Dr.  Young. 

STATEMENT  OP  DR.  MITCHELL  YOUNO,  NATIONAL  PRESIDENT,  UNI- 
FIED CONCERNED  CITIZENS  OF  AMERICA,  ACCOMPANIED  BY  MRS. 
EDNA  WADE,  PRESIDENT,  UNIFIED  CONCERNED  CITIZENS  OF 
ALABAMA;  MRS.  LEE  MILLER,  /.TTORNEY,  CITIZENS  AGAINST 
FORCED  BUSING,  COLUMBUS,  GA. ,  AND  CLAY  SMOTHERS,  CITIZENS 
FOR  NEIGHBORHOOD  SCHOOLS,  DALLAS,  TEX. 

Dr.  Young.  Mr.  Chairman. 

Chai' -man  Ceu.er.  Please  identify  those  with  you.  I  understand 
they  have  written  to  us  and  asked  permission  to  testify.  We  cannot 
hear  everybody  so  I  am  going  to  ask  that  you  express  the  views  of  those 
seated  with  you. 

Dr.  Youxo.  That  is  what  I  intend  to  do,  Mr.  Chairman.  I  would 
like  to  introchice  the  people  that  are  with  me.  First,  Afrs.  Edna  Wade, 
president  of  Unified  Concerned  Citizens  of  Alabama,  and  is  on  the 
executive  board  of  Unified  Concerned  Citizens  of  America. 

Mrs.  I^e  Miller,  attorney  from  Colnmbns,  Ga..  who  is  witli  Citizens 
Against  Forced  Busing  and  is  also  with  Unified  Concerned  Citizens 
of  America, 

ATr.  Clay  Smothei-s.  who  is  a  columnist,  is  with  the  Concerned 
Citizens  of  America. 

I  am  I)r.  Mitchell  Younsr.  I  am  national  president  of  Unified  Con- 
cen.ed  Citizens  of  America,  and  I  am  pleased  to  have  the  opporturity 
to  appear  before  this  committee. 

TTCCA  is  a  national  coalition  of  many  local,  State,  and  National 
organizations  that  support  the  neiirliborHood  school  concent  and  who 
oppose  forced  busing  and  the  assignment  of  pupils  for  racial  balance. 
I5a.sically,  we  believe  our  Sf-^ools  should  be  controlled  by  locally  elec- 
ted school  boards.  We  stron^rly  oppose  Federal  intervention  and  Fed- 
eral control  of  education,  our  children,  and  our  teachers.  We  believe 
equality  education  is  far  more  import-ant  than  social  experimentation. 

My  wife  and  T  have  10  children  and  seven  children  in  school,  so  T 
am  very  aware  of  school  problems. 
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We  feel  tliat  no  child  should  be  barred  from  a  school  he  wishes  to 
attend  on  the  basis  of  his  color,  and  no  child  should  be  forced  to  attend 
a  school  not  of  his  choice  solely  on  the  basis  of  color.  This  organization, 
Unified  Concerned  Citizens  of  America,  was  formed  from  the  many 
groups  from  across  America  because  of  tlie  threat  to  our  very  freedom 
caused  by  Federal  tyranny  in  our  public  schools.  If  our  counti7  is  to 
remain  free,  the  educational  system  must  be  free  of  Federal  control. 

Tills  or<ranization  has  membership  in  some  J'm  States  from  Cali- 
fornia to  Horida  and  Chicago  to  Texas.  It  is  a  national  organization. 
UC^'  A  was  chartered  In  Cliailotte,  N.C.,  in  1970.  Our  organization 
includes  such  organizations  as : 

1.  Freedom  Incorporated  of  Texas,  Arkansas,  Ix>uisianji,  and  other 
Stat<"^. 

2.  Concerned  Par'»nts  Association  of  Charlotte,  X.C.,  and  other 
cities  in  Xorth  Carolina  and  surrounding  States. 

Hands  Across  Georgia,  a  State  organization  in  Georgia  with 
chapters  iji  Atlanta  and  other  cities. 

4.  Unified  Concerned  Citizens  of  Alabama,  in  Mobile  and  other 
citi(»s. 

r».  Xeigliborhood  Schools*  Inc.,  of  South  Holland,  111.,  and  two  other 
grouj)s  in  Cliicago. 

0.  Silent  ^lajority  of  Winston-Salem,  N.C.,  and  the  surrounding 
countn*. 

7.  Freedom  of  Choice  in  the  Unit^»d  States  (FOCUS)  of  Mississippi 
with  chaptei'S  in  Jackscm  and  other  cities. 

5.  Concerned  Citizens  of  Oxnard,  Calif.,  and  other  California  cities. 
0.  Tl:e  Constitutionalists  and  Grass  Roots  of  United  Parents  in 

Oklahoma  City,  Okla. 

10.  Concerned  Citizens  of  Harrisburg^  Pa. 

11.  Concerned  Citizens  of  Norfolk*  Richmond,  and  Lynchburg. 

12.  Conc(Mned  X(»ighbni*s  of  Jacksonville  iind  United  Citizens  of 
Fort  Lauderdale,  Fla.»  and  many  others. 

These  are  a  cross  section  of  our  membership.  This  gives  you  an  idea 
of  the  (livei-sity  of  our  cha]>ters  and  nieml)crship.  We  have  members 
from  all  ethnic  groups  and  all  economic  levels. 

W(»  have  each  fought  to  preser\'e  freedom  in  onr  individual  commu- 
nities :tn(l  States  before  combining  into  one  strong  national  organiza- 
tion. Unified  Concerned  Citizens  of  America. 

^We  had  a  national  convention  here  in  Washington  on  October  20. 
2",  28,  1071.  At  that  time,  we  met  with  approximately  40  ;^^embers  of 
(^.>rigrej=s  in  the  Cannon  Huilding  on  October  27  and  asked  that  a 
c  Histitutional  amendment  W  passed  to  end  Federal  tyranny  in  the  field 
of  ('(hication. 

At  tliat  time,  since  many  constitutional  amendments  had  been  intro- 
duced, a  congressional  delegation  decided  to  su))port  one  constitu- 
tional amendment,  the  Lent  amendnK^it,  whi'/n  simply  states,  *'Xo 
public  school  shident  shall,  because  of  his  lace,  creed^  or  color,  be 
assigned  to  or  required  to  attend  a  particular  school." 

T^C(\V  has  b(»en  working  very  closely  with  this  congressional  dele- 
gation lieaded  by  Congi'essman  Downing,  and  with  Senate  leaders 
headed  by  Senator  Tower  and  others,  to  get  this  amendment  passed. 
We  have  been  actively  working  to  get  218  n(»cx>.ssary  signr'  es  on 
Steed  Discharge  Petition  Xo.  0  to  get  this  bill  on  the  (loc.  of  the 
ITou'^e. 
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Tlie  i)rol)lcms  ciiused  by  forcibly  moving  our  children  about  to 
achieve  nuinc^rical  ratios,  using  forced  busing,  pairing,  closing  some 
srl^ools,  cliisteriii«r.  (^t  cetera,  is  causing  chaos  m  all  parts  of  our  great 
Nation.  We  have  a  national  crisis  in  education  that  must  be  solved 
hcfoie  tlie  entire  public  school  system  is  destroyed. 

How  has  all  this  cojiflict  and  chaos  developed?  In  1954,  the  Brown 
decision  said  r:»re  could  not  be  a  factor  in  public  assignment  De  jure 
segregation  in  the  17  Southei-n  and  border  States  was  ended.  Most 
scliool  assignments  were  by  geographic  zoning  or  freedom  of  choice.. 
Desegregation  was  being  accomplished  bj*  freedom  of  choice  in  a  poare- 
ful  manner  and  was  accepted  by  the  majority  of  our  citizens.  And  it  has 
boen  succeeding  at  a  p>rogressive  rate. 

In  1965,  Health.  Education,  and  Welfare  authorities  became  more 
militant  and  drew  up  illegal  guidelines  for  Southern  desegregation  and 
instructed  some  4.400  school  districts  in  the  Southern  and  border 
States  that  they  were  to  have  unitary  school  districts  with  no  seinblanco 
of  wliite  or  })]ack  schools  or  geographic  zoning.  In  1008,  300  HEW 
oflicials  of  the  Oflicc  of  Civil  Rights  were  sent  into  the  South  to 
threaten  and  to  coerce  school  boards  to  comply  with  plans  tl^nt 
included  closing  black  schools,  clustering,  pairing,  building  large  new 
complexes,  massiv  busing,  et  cetera,  to  achieve  racial  balance  in  all 
schools.  If  you  n  ;nsed.  IIEW  would  threaten  to  and  would  cut  oil' 
Fed(»ral  funds  because  school  dLslricts  weie  in  noncompliance.  The 
caliber  of  these  IIEAV  employees  was  and  Is  disirracoful.  Thev  hnve 
been  rude,  vicious,  diotatoi'iah  illitera^^e.  and  completely  unaware  of 
the  proble^is  cau.sed  by  destroying  r.eighborhood  schools  and  forcil>l^• 
mixnig  students  of  different  races  to  fit  numerical  ratios. 

This  is  not  just  black  and  white.  We  are  talking  about  Mex^'-an 
Americans.  ( 'hinese.  and  Indians  also. 

In  1968. 1909.  and  1070.  tlu^  nnjtist.  unworkable  edicts  of  HEW,  tlie 
Justice  Department,  the  Supreme  Court,  and  the  Federal  jndici;:rv 
were  felt  by  the  4,400  school  districts  in  the  17  Soutlem  and  border 
States,  and  were  ignored  by  most  citizens  in  the  other  33  State?  wlio 
were  not  affected. 

One  isolated  school  district—District  151  in  South  Holland.  Dl.— 
was  destroyed  by  the  Justice  Department  in  July  1968  wnth  massive* 
busing  between  the  citi(;s  of  Harvey,  Phoenix,  and  South  Holland  to 
achieve  racial  balance. 

AVe  have  an  or*ranization  there,  and  a  inimber  of  whites  and  blacks 
have  moved  owt  becarse  of  the  problems  in  that  school  system.  Ir  lias 
failed.  The  South  had  been  discriminated  against  since  1954. 

The  Civil  Rights  Act  of  1964  guaranteed  freedom  of  choice  and  said 
desegn^gation  shall  not  mean  the  assignment  of  pupils  to  ovei'conie 
racial  imbalance.  The  Civil  Rights  Act  had  not  specified  "de  jure''  and 
"de  facto"  segregation.  All  "de  jure"  segregation  ended  in  1954.  All 
50  ^States  then  had  "de  facto"  segregation  or  segregation  bv  housing 
patterns.  HEW  agents  continued  to  harass  school  boards.  6ne  agent, 
in  Beaumont  told  a  school  board  member,  "We  want  to  look  at  these 
schools  and  see  salt  and  pepper,  we  want  integration,  we're  not  infer- 
ested  in  education."  Mo.st  HEW  agents  were  unqualified.  Some  were 
sociologists  and  misfits. 

HEW  investigated  all  4,400  school  districts  in  the  South,  cut  off 
funds  to  hundreds,  and  created  many  financial  problems.  They  would 
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not  meet  witli  citkcDii  of  cc']jii.u>iitk»L  unci  h  Ou  -ccjvt  ir'-'A- 

ings  witli  school  bcarcb,  ii:id  wouM  i.ol  :il!f»\v  <  iti/'^n.-  to  utt^Mu!  thes<* 
private  meetings.  Wlien  citizens  ftsked  to  Ix*  ullov.'od  to  n^.eet  witli 
HEW  face  to  face,  HEW  rof  r.r.ed  to  do  c-o. 

HEW  no\v  has  a  civil  ri^rhts  budget  of  $2..*}  biliion,  1  am  told.  Tl)(»v 
tlireatened  only  a  few  Noit-heni  school  dist!*'(*ts  siicii  as  Ferndaiv. 
Mich.,  and  Wichita,  Kans.,  and  cut  olf  funds  to  none.  That  mejins 
funds  had  been  cut  off  in  the  11  Soutl^ern  l^order  States,  and  no  funds 
had  been  cut  off  in  other  Stntes. 

Mr.  Zelexko.  Are  you  charging  that  funds  have  been  cut  off  bv 
HI]W  in  sonic  school  districts  ? 

Dr.  YouNCi.  Yes,  sir;  I  am  very  definitely  saying  that.  Thei'e  is  no 
way  the  citizens  of  America  can  get  fair  treatment  from  the  civil 
i-ights  section  of  HEW  and  the  Justice  Depai'tment  because  tlio;»  are 
made  up  of  minoi'ity  groups  almost  entirely. 

HEW  attorneys  and  Justice  Department  atlorneys  have  con>pired 
with  Fedei-al  juages  in  de,-ogi'egation  cases.  HEVr  set  u])  10  ix3<riona] 
agencies  on  U!nvei'sit3'  campuhes  througliout  America  to  draw  up  <'!e- 
segregation  plans,  usually  with  massive  busing,  luid  put  on  sensitivlly 
ti-aininsr  seminars  to  change  attitudes  toward  forced  integration.  In 
Texas,  it  was  called  TEDTAC.  This  is  in  violation  of  tlie  Civil  Riirhts 
Act  of  1964r,  as  well  us  the  Whittcn  amv.ndin(  iit,  wiuU.  HEW  hiui  h-Mi 
doing. 

Federal  bureaucrat?^  and  some  Members  of  Congress  ]ia\*e  set  them- 
selves up  as  a  superintelligentsia  that  should  have  the  right  to  conti'ol 
the  lives,  the  attitudes,  and  behavior  of  our  children  so  that  all  citizens 
fit  a  Federal  norm  in  a  new  socialistic  Utopia.  Tliis  is  true  Fabian  so- 
cialism and  will  not  be  accepted  by  the  people.  We  will  not  let  it 
happen  in  America. 

HEW  and  related  agencies  have  let  some  80,000  conti'acts  spending 
millions  of  taxpayers'  dollai*s  to  behavioial  scientists  to  learn  more 
about  contr  olling  attitudes  and  behavior. 

Federal  judges  have  assumed  the  role^  of  dictators  in  making  law? 
not  interpreting  it. 

Chairman  Celler.  On  page  5  of  youi-  statement,  you  say,  "We  will 
not  let  it  happen  in  America."  What  do  you  mean  by  that,  sir? 

Dr.  Youxo.  What  I  mean  is  that  the  citizens  will  not  let  their  chil- 
dren fit  one  Federal  norm  set  by  Federal  bureaucrats.  Tliey  will  stand 
up  so  that  local  school  boards  run  the  local  school  district. 

Chairman  Celtjcr.  Is  that  threatening  violence  ? 

Dr.  YorxG.  No,  sir.  We  believe  in  the  law.  We  believe  in  working 
with  the  law.  We  do  not  believe  in  violence.  We  believe  in  the  Con- 
stitution, and  we  will  support  the  Constitution. 

Mr.  Zelenko.  Have  your  members  abided  by  court  orders  in  your 
locality,  or  have  they  violated  court  orders  ? 

Dr.  lorNO.  Our  people  have  not  violated  court  orders.  There  have 
been  individual  groups  in  different  areas  that  have  had  marches,  that 
have  had  rallies,  and  done  things  of  this  nature,  but  our  people  have 
not  violated  the  Constitution  of  Uie  United  States. 

Mr.  Zelenko.  They  haven't  stood  in  the  schoolhouse  door,  Dr. 
Yoimg? 

Dr.  Young.  Not  to  my  knowledge.  Federal  judges  have  violated  the 
U.S.  Constitution  repeatedly,  and  we  accept  no  document  as  equal 
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to  or  sui)crior  to  tlie  U.S.  Coastitntion.  Tlieir  vicionsno^s  is  beyond 
belief. 

Judge  AVoodrow  Seals  of  Corpus  Cluisti  approved  a  HEW  plan 
calling:  for  massive  biisinji:  to  cost  an  additional  $2  million  annually 
in  a  ^hool  district  that  was  48-percent  Mexican  American,  47  )>ercent 
wliite,  and  5  percent  black.  Ninety  percent  of  the  citizens  disap- 
proved it. 

Cbaimian  Ckllkr.  On  panre  5  of  your  statement,  yon  asseit  that: 
'•HEW  attorneys  and  Justice  Department  attorneys  have  conspired 
with  Federal  judges  in  these  desegi'egation  cases."  Would  you  explain 
what  you  mean  by  that? 

Dr.  YorNG.  Ves,  sir.  We  can  present  some  evidence  to  yon  using 
individual  names  of  the  individual  attorneys  and  the  individual  cases 
across  the  United  States. 

riiainnan  Cki.lkr.  And  the  iudividnal  judges? 

Dr.  Youxo.  And  the  individual  judges:  yes,  sir. 

Chairman  Cklt.kr.  Will  you  supply  that'f  or  the  record  ? 

Dr.  YouxG.  I  will  supply  that  for  the  record. 

Chairman  Ckllkr.  We  will  be  interested  to  obtain  those  names. 

Dr.  YorxG.  I  will  be  happy  to  have  this  committee  have  these  state- 
ments, because  this  is  the  committee  that  we  as  citizens  come  to  bring 
you  information  to  take  action  on  injustices. 

(The  infonnation  to  he  supplied  is  found  at  pp.  344.  et  seq.) 

I)r.  YorxG.  Judge  Justice  of  Tyler,  Tex.,  instnicted  the  Texas 
Education  Agency  to  not  approve  State  funds  if  schools  had  not  taken 
allirmative  action  to  comply  with  Federal  guideline.*;. 

Judge  Oren  Harris  of  Arkansas  accepted  a  HEW  plan  for  massive 
buying  in  Wat.«on  Chapel  School  District.  The  schoo!  district  has  no 
funds  for  the  additional  buses. 

Mr.  HrxGATC.  Pardon  me.  Doctor.  You  referr(id  to  Judge  Harris 
and  HEAV  guidelines. 

Dr.  YouxG.  HEW  attorney  Mr.  A.  T.  Miller  officially  presented  an 
IIEAV  plan  to  Judge  Harris  that  he  told  the  school  board  to  imple- 
ment. 

Mr.  HrxGATE.  Is  that  what  they  call  the  HEW  guidelines  for 
schools  ?  Wasu't  that  the  plan  ? 

Dr.  YorxG.  Mr.  A.  T.  Miller  works  out  of  the  Dallas  office,  and  T 
would  say  it  is  guidelines,  but  became  into  Watson  Chapel  for  4  houn^ 
and  drew  it  up  for  the  school  board,  Mr.  Hungate. 

Mr.  ITi  X(;atI':.  AVould  someone  have  a  copy  of  that  plan? 

Dr.  Yoi  xc.  I  could  got  it. 

Mr.  IIt  Nc;ATK.  If  there  is  no  objection.  ^Ir.  Chairman.  I  would  ask 
that  the  gentleuien  file  the  plan  as  paii:  of  our  record* 

Dr.  Yorxc.  I  will  be  hai)py  to  do  .so,  Mr.  Hungat<\ 

Judge  ITnrns  denied  the  school  hoard  attorney  and  school  board 
ni(Mnbei*s  fn^eclom  of  spcc^ch  and  freedom  of  assembly,  and  threatened 
them  with  lieavy  fines  and  imprisonment.  lie  then  hud  tlie  school 
board  at-  )rney  and  two  school  board  members  arrested  by  Federal 
marshals,  charged  with  civil  contem])t,  held  them  inconununicado.  put 
thcni  through  a  trial  without  jury,  fined  the  attorney,  and  again 
denied  him  free^lom  of  s))eech  and  freedom  of  assembly. 

^fr.  Chairman,  I  would  like  to  a.sk  for  your  hulnlgence.  I  am  giving 
vmi  information,  I  do  not  have  it  written  in  here,  but  I  would  like 
tn  hav(»  it  included  as  part  of  the  i-ecord. 
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The  school  board  stepped  aside.  Tlie  school  board  did  not  sign 
compliance  witli  Judge  Harris'  ruling,  and  Judge  Harris  assumed 
control  of  that  school  district  in  Watson  Chapel,  Ark. 

Title  I  money— the  sc-hool  board  was  told  this— title  I  money  was 
moved  into  a  miscellaneous  fund  and  they  were  told  to  use  this  monev 
to  purchase  schoolbuses.  The  school  board  had  been  denied  freedom 
of  speech  and  freedom  of  asstMnbly.  They  attended  a  public  meeting 
2  days  after  this.  The  school  board  niembei-s  were  arrested  by  Federal 
marshals.  The  school  board  attorney  was  trying  a  case  in  Eldorado, 
Ark.,  and  he  was  arrest<»d  in  the  middle  of  this  case  by  two  Federal 
mai-slials  and  taken  to  Little  Rock. 

The  two  school  board  members  were  at  individual  businesses  in 
Pine  Bluff.  One  runs  a  grocery  store.  They  came  in  and  told  him 
they  were  taking  him  in.  He  had  to  lock  up  liis  store.  He  didn't  hare 
time  to  call  anybody  or  tell  anyone.  The  other  man  was  arrested  at 
Arkansas  Power  &  Light,  Mr.  Harris  ilitcliell,  school  board  president, 
and  the  attorney  was  Jolin  Norman  Warnock.  They  were  taken  to 
Little  Rock  and  charged  with  civil  contempt.  They  were  denied  time 
to  meet  with  a  lawyer  to  prepare  their  case.  They  were  put  through 
a  IJ-hour  trial  by  ordeal.  They  were  permitted  one  .5-minute  break. 
The  (M-idcnce  was  pn»sented  by  the  U.S.,  attorney  against  the  two 
school  board  members.  There  i.as  inadequate  evidence  so  nothing  was 
done  to  tlieni,  but  Attorney  Waniock  was  fined  $500  and  was  threat- 
ejied  with  imprisonment  in  3  days  if  he  would  not  sign  a  statement 
he  would  make  no  further  connnents  and  again  was  denied  freedom 
of  speech  and  freedom  of  assembly :  $.^50  a  day  is  a  pretty  stiff  fine  and 
he  didn't  want  to  go  to  prison  so  3  days  later  he  signed* the  statement 
told  to  him  by  Judge  Harris.  He  appealed  his  case  to  the  Eighth 
Circuit  in  St.  Louis  and  asked  the  Supreme  Court  to  hear  it  and  it 
was  placed  on  the  docket  and  then  the  Supreme  Court  refused  to 
hear  it. 

That  particular  school  district  started  out  with  2,100  whites  and 
1.700  blacks.  It  stiirtod  busing.  There  are  800  less  whites  in  that  school 
district.  A  mnnlxM*  of  teachers  have  resigned  and  the  things  are  going 
vei-y  badly  there  and  there  has  been  nmch  difliculty  in  the  Pine  Bluff- 
AVatson  Chapel  area  since  that  time. 

Judge  Robert  Merhige— January  10— <;ombined  Richmond  and 
Henrico  and  Chesterfield  Counties  into  one  school  district  crossing 
local  boundaries  and  callijig  for  busing  78,000  or  110,000  daily  between 
city  and  suburbs  to  achieve  racial  balance.  He  also  will  decide  on  the 
school  board  and  denied  this  school  boai'd  freedom  of  speech  and 
assembly. 

Judge  Elliott  in  Muskogee  County,  Ga.,  enjoined  the  citizens  of  the 
entire  county  from  doing  anything  m  any  way  to  demonstrate  against 
the  de.segregation  plan  drawn  up  there,  they' were  denied  freedom  of 
speech  and  freedom  of  assembly. 

Peoi)le  were  served  with  wri'ts  in  this  county,  Mu.skogee^  Ga.,  Co- 
lumbus, Ga.  The  .same  was  done  in  Augusta,  or  course,  the  .same  type 
of  thing  that  called  for  massive  busing. 

Jud^je  McMillen  reviews  statistics  each  month  in  Charlotte,  N.C. 
He  reviews  them  each  month  to  make  sure  you  have  exactly  70-30  lutio 
in  each  .school  in  the  city  and  the  county. 

Federal  judges  have  assumed  the  roles  of  dictators  or  gods  in  mak- 
ing law  and  not  interpreting  it.  They  have  violated  the  U.S.  Consti- 
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tution  repeatedh'  and  we  accept  no  document  as  equal  or  superior  to 
the  U.S.  Constitution.  We  didn't  believe  this  would  happen  in  Amer- 
ica: what  the  Federal  judiciary  has  done  and  their  viciousnoss  is  be- 
yond belief. 

The  Justice  Department  has  partici;  ited  in  many  suits  in  the  South.. 
Thev  have  broup:ht  oidy  a  few  suits  in  the  other  States,  Pasadena. 
Cali'f.;  Tulba,  Oklahoma  Citv,  Indianapolis,  I  believe.  South  Holland, 

111.  ^  .  , 

The  Supreme  Court  has  participated  in  this  Federal  tyranny  m  the 
Green  case  in  1008,  Alcrmidrr  lOGO,  Sv*ann  1971. 

In  1954  they  said  race  could  not  be  a  factor,  that  you  had  to  have 
colorblind  assignments  and  that  prior  to  1054  se<rre^ration  by  law  was 
wroii'T.  But  in  1071  the  Swovr)  case  saitl  esseiitially  race  must  be  a 
factor  and  gives  Federal  judges  the  autliority  to  do  whatever  they 
want. 

The  Supreme  Court  has  interpreted  desejrrcpition  to  Uiean  racial 
balance  and  that  is  not  what  dese^rrepit ion  means. 

Mr.  ZKi/iiXKo.  Excuse  me,  let  me  read  a  brief  passage  from  the  Swa?n) 
decision  because  that  is  what  we  are  discussing  now.  Your  statement 
is  that  the  Supreme  Coint  interprets  desefrrepition  to  mean  racial 
balance. 

If  we  were  to  read  the  holding:  of  the  District  Court  to  require,  a??  a  matter 
of  substantive  constitutionjil  right,  any  particular  degree  of  racial  hnlance  or 
mixing,  that  approach  would  he  disapproved  and  we  would  he  obliged  to  rever.^se. 
The  c(m<;titutional  command  to  desegregate  schools  does  not  mean  tlmt  every 
school  in  every  community  must  always  reflect  the  racial  composition  of  the 
school  system  as  a  whole. 

Doesn't  that  belie  your  statement  that  the  Supreme  Court  has  in- 
terpreted dese^rcpition  to  mean  racial  balance  ? 

Dr,  Yorxo.  As  I  said,  in  Judge  ^IcMillen's  statement  he  is  requir- 
mg  the  exact  70-mO  ratio  hi  the  S)rann  case;  that  is,  the  Swann  aeci- 
sion.  Other  ]ud<res  are  doing  exactly  the  same  thing.  The  Supreme 
Court,  Mr.  Zelenko,  did  not  sav  in  their  Swann  Rndmg^  and  I  am  not 
an  attorney,  I  am  a  physician,  but  the  Supreme  Court  did  not  say  that 
desegregation  was  a  racial  balance.  That  is  the  way  it  is  being  handled. 
That  is  the  way  the  Swmm  case  in  Charlotte-Mecklenburg  is  being 
liandled.  And  "desegregation"  as  it  has  Ix^en  interpreted  in  the  past 
just  means  that  race  is  not  a  factor  in  assignment, 

Mr.  Zelknko.  You  di.^agree  with  Justice  Burger's  statement  in  the 
/^wami  decision,  that  no  particular  degree  of  racial  balance  or  mixing 
is  required  as  a  matter  of  substantive  constitutional  right? 

Dr.  Yox*xa.  I  don't  disagree  with  that  statement;  no.  T  wish  the 
Supreme  Court  would  be  more  considerate  in  studying  these  -ases 
before  making  decisions  when  it  affects  every  one  of  our  children. 

There  is  no  massiA'e  busing  between  the  suburbs  of  Virginia,  Mary- 
land, and  the  city  of  Washington  which  actually  has  95.4  percent  black 
(enrollment.  Perhaps  if  this  is  done,  Ave  would  already  have  had  this 
constitutional  amendment  in. 

As  you  know,  only  a  veiy  few  Congressmen,  Senators,  bureaucrats 
send  their  children  to  public  schools.  Most  atte^nd  private  schools  in  a 
safe,  clean  environment.  Why  do  they  do  that?  Because  they  love  their 
children  and  don't  approve  of  forced  integration  and  the  consequences 
of  same.  Everyone  is  interested  in  quality  education,  and  we  are  asking 
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Congress  to  stop  this  r  diculons  social  experiment  now  and  clean  out 
the  iionelected  socialistic  bureaucrats  that  have  come  up  with  these 
schemes  in  IlE  W  and  these  otlier  agencies. 

What  are  the  result?  of  forced  nitegration?  The  level  of  education 
has  been  lowered.  There  are  frequent  racial  disturbances.  There  is 
great  fear  iii  pupils  and  teachers.  The  teachers  of  Dallas,  Tex.,  sny 
their  safety  is  Xo.  1  concern  and  they  are  making  this  a  big  issue  in  tlie 
school  board  election  this  year.  Black  and  white  teachei-s  have  been 
attacked,  not  juot  white  teachei^s.  Xo  scliool  bond  issues  are  passing. 
Pupils  arc  migrating  rapidly  to  private  schools.  People  are  moving 
out  of  communities.  Eesegregation  is  occurring.  Instead  of  liclping  in- 
tegration, what  is  being  done  is  causing  resegregation  and  is  causing 
more  animosity  and  problenis  between  not  white  and  b^aek  but  white 
and  black  and  Mexican  Americans  aiid  Chinese  and  all  otlier  groups. 

There  are  difTerent  levels  of  ability  in  the  same  classroom  which 
creates  an  almost  impossible  task  for^the  teaclier  and  in  some  places 
they  are  having  to  teach  there  arc  90  pages'  difference  where  they  liave 
to  teach  some  on  tliird-gi*ade  level  and  some  on  sixth-grade  level. 
There  are  great  discipline  problems.  The  cost  of  massive  busuig  is 
fantastic  and  there  is  moie  risk  of  accidents  to  schoolchildren  because 
more  people  are  being  bused.  Good  teachers  with  years  of  experience 
are  quitting.  Preference  is  given  to  minority  groups  in  many  areas. 
For  example,  a  lot  of  times  cheerleaders  and  drum  majorettes  are 
laced  in  a  position  because  of  race  such  as  Mexican  Americans  and 
lacks  and  the  majority  of  them  don't  like  this  but  this  is  being  done. 
There  is  discrimination  because  Brigliam  Young  and  Oregon  Univer- 
sity have  been  getting  out  to  seek  minority  group  enrollment,  but  no 
one  lias  told  Southern  University  to  get  out  to  seek  other  ethnic  groups. 
Teachers  in  St.  Louis  and  Xew  York  carry  guns  to  protect  themselves. 
One  toiicher  in  San  Francisco  was  stabbed  to  death  by  an  irate  mother 
in  a  classroom. 

People  throughout  America  are  demonstrating  they  will  accept 
Federal  tyranny  no  longer.  People  have  had  boycotts  and  all  types  of 
peaceful  resistance  within  the  law.  Many  of  us  have  come  to  Wasliing- 
ton  for  4  years,  appeared  before  Appropriations  Committees,  HEW 
Appropriations  Committee  for  the  Wliitten  amendments,  met  with 
officials  and  Congressmen  and  so  far  lcn:islation  passed  by  Congress  has 
been  ineffective.  The  Wliitten  and  Stennis  amendments  were  nulli- 
fied. The  Scott-Mansfield  amendment  is  a  hoax.  The  President  has  not 
taken  afRrmati^'e  action  to  correct  this.  What  can  be  done  to  correct 
this  situation? 

A  constitutional  amendment  such  as  the  Lent  amendment  must  be 
passed  to  guarantee  that  our  children  can  be  educated  in  a  free  society 
without  Fedenil  interference  or  Fedei^al  control.  This  constitutional 
amendment  does  far  more  than  stop  forced  busing,  which  is  just  a  part 
of  tlie  problem.  This  constitutional  amendment : 

1.  Preserves  neidiborhood-school  concept. 

2.  Stops  forced  busing. 

3.  Stops  assignment  of  pupils  for  racial  balance. 

4.  Presei'ves  local  control  of  schools. 

5.  Stops  Federal  control  of  education. 

6.  Provides  maximum  freedom  for  each  citizen. 
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7.  Provides  equal  rights  for  each  citizen  regardless  of  race, 
creed,  or  color. 

8.  It  will  stop  ruthless  Federal  judojes,  the  Supreme  Coiiii;, 
HEW,  and  Justice  Department  !!roni  trying  to  achieve  numerical 
ratios  in  schools. 

Other  action  that  can  and  should  be  taken  by  Congress,  and  I  want 
you  to  Jmow  that  we  the  people  feel  that  only  Congi^ess  is  the  legislati vo- 
body  of  this  country. 

None  of  us  receives  any  pay  for  what  we  are  doing.  We  aic  work- 
ing because  we  are  intei*ested  in  freedom  in  America  and  we  feel  free- 
dom in  Amei'Ica  depends  on  whether  the  educational  system  will  re- 
main free. 

Secondly,  we  ask  that  Congress  pass  legislation,  a  statute  as  to  arti- 
cle III,  section  2  of  the  Constitution  to  eliminate  jurisdiction  of  Fed- 
eral judges  in  school  desegregation  cases. 

No.  3,  to  get  Justice  Department  to  paiticipate  in  suits  where  Fed- 
eral j  udges  have  gone  far  beyond  the  Constitution. 

Fourtn,  to  censure  Federal  judges  such  as  Judges  Merhige,  Elliott, 
Harris,  McMillen,  who  have  violated  the  constitutional  rights  of  the 
citizens. 

Five,  limit  the  terms  of  Federal  judges  to  6  or  8  years. 

Sixth,  we  would  1  ike  to  ask  Congress  to  investigate  the  illegal  actions 
of  HEW  in  school  desegregation  matters.  We  feel  the  civil  sernce 
tenure  of  HEW  needs  to  be  ended  and  we  feel  like  Congress  ought  to 
clean  out  this  Department  completely  and  start  over  so  that  you  have 
a  cross-section  of  America  in  these  organizations. 

We  ask  that  it  be  broken  up  into  three  different  divisions:  Health, 
Education,  and  Welfare.  Their  budget  is  $77  billion  annually  and  they 
have  too  much  control  over  the  lives  of  all  of  our  citizens,  pai'ticularly 
in  tlxe  field  of  education. 

We  ask  that  desegregation  guidelines  be  applied  equally  in  all  50 
States  simultaneously,  not  in  one  section  of  the  country  and  then  in 
another.  .  .  . 

Forced  busing  and  assignment  of  pupils  have  infuriated  our  citizens 
as  nothing  else  has.  We  feel  this  is  a  violation  of  our  constitutional 
rights  and  we  ask  that  this  Congress  do  something  about  individual 
freedom  and  liberty  as  envisioned  by  our  forefathers  that  founded  the 
United  States  and  we  have  to  preserve  that  freedom  in  this  Republic. 

Chairman  Celler,  we  want  the  Lent  amendment  House  Joint  Reso- 
lution 620  reported  out  of  this  committee.  You  as  chairman  of  the 
Judiciary  Committ.ee  of  the  House  have  responsibility  to  all  citizens 
of  America  to  report-  this  bill  out  and  let  it  be  voted  on.  You  are  respec- 
ted by  people  throughout  this  Nation  for  your  legal  Imowledge  and 
you  Icnow  the  majority  of  the  people  in  America  are  concerned  about 
this  problem,  and  want  something  done.  We  have  great  respect  for  you 
and  this  committee,  or  we  would  not  be  here.  We  are  not  interested  in 
what  constitutional  scholars  say  as  far  as  technical  points.  Their  kids 
are  not  being  used  as  guinea  pigs  in  a  social  experiment. 

The  uproar  it;  never  going  to  subside.  We  ask  this  bill  be  reported 
out  immediately  after  these  hearings  cease.  The  decisions  by  Califoniia 
Stat(»  Oonri  and  Texas  Stat>e  Court  are  other  methods  we  feel  to  stop 
local  control  of  schools  and  that  is  our  opinion  why  Mr.  Richardson, 
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Secretary  of  HEW,  is  favoring  a  \'alue  added  tax  and  the  adminis- 
tration is  discussing  Federal  financing  of  schools. 

The  No.  1  domestic  issue  in  America  is  Federal  tyranny  of  education 
and  Federal  control  of  education. 

I  have  given  you  a  summarj*  here  which  I  won't  go  through  com- 
pletely. We  feel  that  forced  integration  has  been  a  tragic  failure  for 
all  citizens.  We  feel  Congress  has  to  do  something  alx)ut  it  before  tlie 
public  school  system  is  destroyed.  We  ask  Congress  to  take  affirmative 
action  and  support  the  Lent  amendment  as  well  as  statute  and  we  ask 
you  not  to  comfjromise  antibusing  measures  that  have  passed  the  House 
when  you  meet  in  Senate- House  Conference  Committee. 

I  would  like  to  thank  yon  for  Unified  Concerned  Citizens  of 
^\jmerica.  I  would  be  glad  to  answer  any  other  questions  you  might 
liayp. 

Cliainiian  Ckm.kr.  Wc  are  interested,  of  coarse,  in  your  recital  of 
alleged  arbitrarv-  conduct  of  Pomp  of  the  judges,  and  would  be  interested 
to  re<^eive  any  data  yon  have  concerning  such  conduct.  Please  let  us 
have  that  information  as  soon  as  possible. 

Dr.  YouxG.  All  right,  sir.  I  certainly  will  do  so. 

This  T^nt  constitutional  amendment  is  not  for  one  race,  it  is  for  all 
races.  I  will  get  this  data  for  you.  We  feel  that  the  an.s\ver  to  this 
problem  is  with  neighborhood  schools,  freedom  of  choice,  equal  facili- 
ties and  equal  educational  facilities  in  all  schools. 

Understanding  of  all  people  working  together  in  a  free  country,  that 
is  the  only  way  we  ai-e  going  to  solve  this  problem.  We  can't  do  it  with 
no\'ernnront  control.  There  uro  a  couple  of  otlier  points  I  would  like 
to  make. 

If  we  don't  stop  this,  instead  of  busing,  soon  you  are  going  to  have 
aiiplaning.  HFD  is  already  in  the  model  city  programs.  They  are 
already  establishing  Federal  ^lidelinesto  racially  balance  147  model 
cities  to  establish  socioecononnc  and  ethnic  ratios  in  each  neighborhood 
and  it  is  not  .so  far  afield  to  assume  that  cventuallv  the}^  would  try  to 
raciallv  balance  American  coninuniities  throughout  these  United 
States.' 

They  already  have  new  community  programs  in  Rcston,  Va.,  Co- 
lumbia, ^fd.,  and  this  program  is  one  where  to  get  Federal  funds  under 
model  cities  under  section  103,  you  have  to  agree  to  all  criteria  set 
up  by  the  Secretary  of  HUD. 

Under  section  100  of  the  Demonstration  Cities  Act  the  Secretary  of 
HUD  confers  with  all  other  agencies  in  this  program  and  this  neexis 
to  be  brought  to  voi»r  attention  because  school  noards  are  being  coerced 


funds  you  have  to  W  in  compliance  with  all  Federal  guidelines  and 
this  is  not  the  way  I  tliink  Congress  meant  this  to  be  administered.  It 
is  being  adniinisti?red  differently  than  Congress  legislated. 

I  wanted  to  bring  this  to  your  attention.  Any  one  of  the  four  of 
us  will  be  glad  to  answer  any  questions  yon  have.  T  want  you  to  know 
that  T,  as  father  of  10  children,  and  our  ladies,  Mrs.  Wade  here  has 
been  here  o  weelc<  working  to  get  Afembers  of  Congress  to  do  something 
about  this:  Mr.  Sniothei-s  has  traveled  over  the  United  States  ialking 
to  gron]>s:  ^frc,.  Miller  is  the  attorney  for  the  group  in  Muskogee 
County,  Ga.,  and  she  is  vitally  concerned  about  education— that  we  are 
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as  concerned  as  the  other  people  that  present  the  other  sides  are  sincere. 
We  feel  that  you  as  the  Judiciary  Committee  and  all  535  Members  of 
Congress  need  to  listen  to  all  sides  and  then  take  action  that  you  think 
is  best  in  the  interest  of  our  people  of  all  races. 

Chairman  Celler.  We  are  doing  exactly  that.  Thank  you  very 
much. 

Mrs.  I^fiLLER.  Mr.  Celler,  may  I  insert  one  sentence  in  the  record  ? 
Chairman  Celler.  Yes. 

Mi's.  ISIiLLER.  I  wish  to  state  why  I  sit  here.  Dr.  Young  invited  me 
to  sit  here  and  to  assist  in  answering  any  questions  about  Columbus, 
Ga.,  and  Muskogee  County,  if  any  aiose  from  the  committee.  I  have 
made  a  separate  request  for  discussing  our  situation  in  Muslcogee 
County  and  I  would  like  to  t^tate  this  presentation  docs  not  in  any  way, 
I  hope,  preclude  my  request  for  presentation. 

Chairman  Celler.  Thank  you  very  much. 

Dr.  YouxG.  Thank  you,  Mr.  Chaimian. 

(Subsequently,  the*  following  infonnation  was  submitted:) 

Unified  Concerned  Citizens  or  Amkrica, 

Texarkana,  Ark.-Tex.,  March  28, 1912. 

Mr.  Benjamin  L.  Zelenko, 

General  Counsel^  U.S.  Bouse  of  HepresentaiivcSj 

Conwiittee  on  the  Judiciary^  WasMn^ton,  D.C., 

Deab  Mr.  Zelknko:  I  am  enclosing  several  aflSdavits  regarding  !nipr(Ji>er 
actions  of  federal  judges  and  HEW  oflScials.  More  will  be  sent.  I  am  also  en- 
closing a  copy  of  the  HEW  Guidelines  for  School  Desegregation  written  in  1J*65 
and  applied  in  a  discrinihiatory  manner.  These  guidelines  are  illegal  and  the 
Judiciary  Committee  needs  to  be  made  aware  of  ^his. 
Sincerely, 

MrrcHELt  Young,  M.D., 

National  President, 


Affidavit  of  John  NoRsrAN  Waunock 
Know  all  men  by  these  beuefits : 

That  I,  John  Norman  Warmxjk,  Rt#2,  Box  178,  Camden,  Arkansas  after 
havinp:  been  duly  sv;orn  do  depose  and  state  : 

That  I  am  the  attorney  for  the  Watson  Cliapel  Scliool,  Pine  Bluff,  Arkansas, 
and  served  in  such  capacity  during  the  year  1071. 

That  at  the  Cfmclnsiou  of  a  contempt  hoaiing  against  the  school  board  on 
the  oth  of  February,  1071  Judge  Oreu  Harris,  the  presiding  judge  gave  me 
the  following  order  from  th3  bench  : 

"So.  Mr.  Waruoek,  as  au  officer  of  this  court,  you  will  make  no  further  public 
statements  or  co-operate  in  arranging  mass  meetings,  but  you  will  represent 
your  clients  in  every  possible  way  that  your  di^ty  and  responsibility  calls  for." 

After  this  order  I  ft?*t  const  mined  to  give  the  press  and  public  only  my  name, 
rank  and  serial  number  for  certainly  I  was  a  prisoner  of  the  court. 

As  the  weeks  pa.ssed  by  I  was  encouraged  by  the  press  to  make  a  statement. 
On  the  2Sth  of  March,  1971  I  made  a  public  statement  in  Hesten  Stadium  to  the 
effect  that  in  the  end  we  will  win  as  right  was  on  our  side. 

Two  (lays  later  I  was  arrested  while  plead hig  a  civil  case  In  a  State  Court 
of  firenenil  jurisdiction  in  El  Dorado.  Arkansas  and  transi>orted  by  two  armed 
US  Marshals  to  Little  Kock,  some  120  miles  away.  There  I  was  tried  for  nine 
hours  for  having  maue  the  statement  in  detianee  of  the  Court's  order.  I  was  not 
permitted  food,  nor  time  to  prepare  my  defense,  no  ehanc(>  to  call  witness(*s  in 
my  behalf,  and  would  not  have  had  an  attorney  if  I  had  not  previously  arranged 
that  my  attorney  be  on  the  alert  for  just  such  a  proceeding. 

The  Court  called  the  charge  one  for  civil  contempt  This  was  done  so  that 
I  would  not  be  entitled  to  trial  before  a  jury.  I  found  out  through  an  inve.stl- 
gatins  service  that  the  judge  had  broutrht  the  charges  against.  There  were  no 
complainants  who  had  been  dan^aged,  nor  were  any  present  to  testify  against 
me. 
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Dt»«5i>ito  all  illejialitios,  I  was  fouiid  guilty  and  fined  $r>00  and  ordered  if  I 
did  not  sij?n  a  eertificate  within  three  days  to  the  effect  that  I  would  continue 
to  obey  the  court's  «)rder  I  would  have  to  go  to  jail  and  pay  $850  per  day. 

On  the  third  day  X  went  to  the  Uistrict  Attorney's  office  and  oftered  to  pay 
the  $500  fine,  but  first  I  demanded  to  know  to  whom  my  money  would  be  paid 
as  damages.  I  reminded  them  that  this  was  supposed  to  be  civil  contempt  which 
meant  that  I  must  have  damaged  some  onf*.  After  this  challenge,  they  decided 
nt>t  to  take  my  $500,  just  required  tliat  1  sign  the  certificate. 

I  signed  Uie  certificate  under  protest. 

The  conviction  was  appealed  to  the  Sth  Circuit  Court  of  Appeals  which 
ruled  in  Auijust  that  since  the  Judge  had  relieved  me  from  any  restrictions 
on  my  1st  Amendment  lights  in  June,  that  it  was  a  moot  question. 

On  January  the  24th,  1072  the  US  Supreme  Court  refused  to  consider  my 
Writ  of  Certiorari. 

At  the  time  the  appeal  was  heard  before  the  Sth  L'S  Circuit  Court  of  Appeals 
I  was  under  orders  from  the  court  not  to  make  a  public  stiitement.  It  became 
a  m()ot  question  apparently  after  instructions  from  the  appellant  court  that  I 
be  relieved  of  t'?e  re-striction. 

For  over  four  months  I  lost  my  First  Amendment  rights  and  neither  the  Sth 
U.S.  Circuit  Court  of  Appeals  nor  the  U.S.  Supreme  Court  considered  this  im- 
portant. Apparently  personal  liberties  must  give  way  to  so-called  Civil  Rights. 

This  Is  my  stiitement  typed  during  flight. 

John  Norman  Warnock. 
Subjjcribed  and  sworn  to  before  me  this  22d  day  of  March  1^*72. 

Jeanette  Patterson,  Notary  Pu'^Uc. 
My  commission  expires:  July  1,  1073. 


AFrji>A\iT  OF  Harris  F.  Mitchell,  C.  E.  Garman,  Jr. 
Know  all  men  by  these  presents : 

That  we,  Harris  F.  Mitchell  and  C.  E.  Garman,  Jr.,  after  having  been  duly 
sworn  to  do  depose  and  say : 

That  on  or  about  the  30th  of  March,  1971  we  were  duly  elected  members 
of  the  school  board  of  Watson  Chapel  School,  Pine  Bluff,  Arkansas. 

That  at  about  10:00  a.m.  on  the  same  date  we  were  arrested  by  araed  U.S. 
Marshals  and  taken  to  the  confinement  facilities  of  the  U.S.  Court  House  in 
Little  Kociv,  and  held  in  the  cell  area  until  about  three  o'clock  that  afternoon 
when  we  were  tried  by  Jadge  Oen  Harris  for  allegedly  failing  to  carry  out 
his  "busing  for  racial  balance  order."  were  not  given  the  chance  to  ohtiin  an 
attornt:,.,  to  got  witnesses  in  our  behalf,  or  really  know  what  we  were  charged 
with  before  the  tnal  started. 

The  Court  called  it  a  Civil  Contempt  proceedings  so  that  we  would  not  be 
..^  le  to  have  a  constitutional  trial  by  jury. 

As  there  was  no  evidence  that  either  of  us  had  defied  the  court's  order  to 
totally  integrate,  the  Court  dH  not  find  us  guilty  of  Civil  Contempt. 

Ai  the  hearinj;  the  court  ordered  tia  t(  buy  buses  under  Title  I  funds  for  the 
pun^o.se  of  mixing  the  races  in  the  sch  ols  to  a  balance  determined  by  the 
Court 

In  a  letter  to  the  Superintendent  of  the  school  on  the  14th  of  April,  "'971  th'j 
judee  wrote  as  follows: 

"One  of  the  matters  specifically  referred  to  by  the  Court  had  to  do  with  the 
ohtaininif  of  federal  funds  under  Title  I  for  the  purchase  of  needed  and  neces- 
sary buses.  The  Court  directed  yoii  to  proceed  with  obtaining  these  funds  and 
for  the  school  boaid  to  co-operate." 

At  the  next  or  subsequent  school  board  meeting  the  board  had  $11,000  Title  I 
Funds  tran^jferred  into  the  r  neral  Fund  for  the  purpose  of  buying  the  buses 
ordered  by  the  Court.  Two  buses  were  purchased,  and  are  now  in  use. 

Harris  P.  Mitchell, 
C.  E.  Garman,  Jr. 

Subs  ^ibed  and  sworn  if  before  me  this  21st  day  of  March  1072. 

Marie  Browning,  Notary  Public. 

My  commifision  expires  June  21, 1973. 
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Guidelines  fob  Southebn  School  Deseoregatiox 

Note. — I  cannot  speak  for  the  Department  of  Health,  Education,  and  Welfare. 
I  am  a  professor  of  law  at  the  University  of  Wisconsin,  presently  serving  on  a 
part-time  basis  as  a  consultant  to  the  policy  laid  down  in  Title  VI  of  the  Civil 
llights  Act  of  1964.  Nevertheless,  I  am  aware  in  a  general  way  of  the  policy 
considerations  which  are  being  taken  into  account  in  reviewing  desegregation 
plans  submitted  pursuant  to  requirements  of  Title  YI.  Thus,  while  I  can  pro- 
vide some  general  guidelines,  I  can  give  no  assurance  they  will  suffice.  Obviously 
the  more  nearly  any  district  moves  toward  a  total  removal  of  discrimination 
the  more  certain  it  can  be  of  compliance  with  .Title  VI. 

G.  W.  Foster,  Jr., 
Professor  of  Law  and  Consultant  to  U.S.  Office  of  Education, 

University  of  Wisconsin, 

INTEOOUCTIOIT 

Title  VI  of  the  Civil  Rights  Act  of  1964  calls  for  an  end  to  racial  discrimina- 
tion in  programs  which  receive  Federal  financial  assistance.  Or,  as  a  Florida 
news  headline  put  it,  "INTEGRATE  OR  LOSE  FHDERAL 

For  public  schools  of  the  South  the  point  is  perhaps  more  accurately  put 
another  way.  The  issue  is  really  whether  Southern  schools  are  going  to  desegre- 
gate with-or- without  continuing  to  receive  Federal  financial  assistance.  Even 
if  Federal  aids  are  discontinued,  segregated  school  districts  will  face  the  prospect 
of  private  litigation  brought  on  behalf  of  Negro  pupils  in  the  community.  And 
the  1964  Civil  Rights  Act  increased  the  inevitability  of  desegregation  by  author- 
izing the  Attorney  General  to  bring  a  suit  in  the  name  of  the  United  States. 

According  to  Regulation  promulgated  by  the  Department  of  Health,  Educa- 
tion, and  Welfare  to  implement  the  nondiscrimination  policy  of  Title  VI,  .school 
di.stricts  which  seek  to  qualify  for  future  Federal  aids  must  select  among  three 
courses  of  action : 

1.  "Form  44r*  Assurance  of  C  mpliance.—This  is  an  unqualified  as.surance 
tliat  no  discrimination  whatever  is  practiced  within  the  district.  The  441  assur- 
ance is  largely  inapplicable  to  districts  in  the  17  States  which  in  1954  maintained 
legally  separated  Negro  and  white  schools  since  in  only  a  very  few  Southern 
school  districts  have  the  last  vestiges  of  the  dual  school  system  been  eradicated. 
The  Office  of  Education  is  returning  for  further  information  all  441  Assurances 
it  receives  from  districts  not  fully  desegregated,  and  presumably  a  plan  of 
desegregation  rather  than  a  441  A.ssurance  will  be  required  of  these  in  order  to 
comply  with  requirements  of  Title  VI. 

2.  Plan  for  the  Desegregction  of  the  School  System.— The  Regulation  imple- 
menting Title  VI  will  alio*  •  future  approvals  of  Federal  aids  for  a  district  which 
submits  to  the  Commissioner  of  Education  a  suitable  plan  for  removing  what- 
ever discrimination  remains  in  the  i  jool  system.  For  the  bulk  of  the  biracial 
school  districts  of  the  South  the  only  effective  way  to  continue  receiving  Federal 
aids  lies  in  submitting  a  plan  of  desegregation. 

3.  Court  Order  for  Desegregation  of  the  School  System.— 'The  Regulation  also 
authorizes  continuation  of  aids  to  dist:  t  jts  which  are  operating  under  a  final  order 
of  a  court  of  the  United  States  for  the  desegregation  of  the  school  system.  It 
is  crucial  to  note  that  the  order  must  be  one  directing  desegregation  of  the  school 
system ;  an  order  merely  directing  admission  of  a  few  named  individuals,  for  ex- 
ample, without  otherwise  providing  for  desegregation  of  the  system,  will  not 
suffice.  Despite  more  than  a  decade  of  litigation  only  a  small  fraction  of  the 
S()uth*s  biracial  districts  were  acting  under  court»ordered  desegregation  plans 
wh'^n  the  Regulation  implementing  Title  VI  was  promulgat<Hl. 

\ao  balance  of  this  memorandum  is  designed  to  furnish  some  guidelines  to 
school  authorities  seeking  compliance  with  Title  VI.  It  stresses  the  points  with 
which  a  desegregation  plan  nui.st  deal,  illustrates  ways  in  which  particular 
procedures  must  be  described,  and  suggests  something  of  the  range  of  choice 
open  to  a  school  district. 

\Vhat  the  memorandum  cannot  do  is  guarantee  approval  by  the  CommisMoner 
of  Education.  It  seems  clear  that  no  tersely  stated  or  vague  plan  will  bo  ft|)?>rovtKJ. 
What  must  be  done  in  any  plan  is  to  spell  out  enough  detail  that  there  can  l)e 
general  understanding  of  the  situation  and  problems  in  the  district,  of  the  polfdes 
and  procedures  designed  to  deal  with  the  problems,  and  of  the  district's  i:  ten- 
tions  to  carry  out  the  plan  in  good  faith. 

On  all  these  points  the  burden  of  persuasion  is  on  local  school  authorities.  Tlieir 
plan  muitsell  itself. 
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I.  SUMMARY  STATEMENT  OF  PRESENT  RACIAL  SITUATION  IN  DISTRICT  SCHOOLS 

All  plans  f{jr  desegregation  or  final  court  orders  submitted  to  the  U.S.  Office 
of  Eilucation  for  compliance  with  the  Civil  Rights  Act  of  19G4  should  be  ac- 
companipd  hy  a  summary  statement  describing  the  racial  picture  in  the  district 
schools  at  the  time  the  plan  is  submitted.  Or,  as  an  alternative,  the  questionnaire 
at  the  end  of  this  memorandum  may  be  used,  with  the  district  adding  to  the  ques- 
tionnaire  whatever  further  information  it  believes  appropriate. 

The  reason  is  that  rational  appraisal  of  any  desegregation  plan  is  impossible 
without  a  general  picture  of  the  circumstances  in  the  district  when  the  plan  is 
submitted.  The  questionnaire  covers  the  points  needed  at  a  minimum  to  tell  the 
story.  But  if  the  district  intends  to  make  use  of  geographic  attendance  zones 
or  if  busing  is  to  be  employed,  maps  and  statistics  sufficient  to  show  the  general 
racial  characteristics  of  the  proposed  arrangouient  are  es.  *ntial. 

Lest  there  be  undue  concern  that  too  great  a  burden  is  imposed  by  having  to 
supply  this  much  information,  it  should  be  understood  that  precise,  up-to-tbe  min- 
ute st^itistics  are  not  required.  The  information  needed  is  the  Icind  that  knowledge- 
able school  authorities  are  aware  of  in  general  terms.  It  is  enough  that  what  is 
supplied  is  what  fair-minded  school  officials  believe  to  be  true  and  what 
reasonable  men  would  think  necessary  to  know  in  order  to  judge  a  desegregation 
plan  rationally. 

IL  TYl'ES  OF  DKSEGREGAT'ON  PLANS  :  GENERAL  CHARACTERISTICS 

Mo^t  school  desegregation  plans  evolved  since  1954  are  based  either  on  geo- 
graphic attendnnce  zoning  or  frcdom  of  choice.  Some  plans  combine  features  of 
geography  and  choice  and  occasionrUy  it  has  been  suggested  that  pupils  should  be 
assigned  to  schools  according  to  achievement  or  ability  test  scores.  While  in  many 
districts  pupils  are  separated  according  to  achievement,  ability  or  vocational  in- 
terests for  some  purposes  no  widespread  use  has  been  made  of  these  character- 
istics as  the  ba.sis  of  plans  for  desegregation,  though  presumally  they  would 
suffice  if  opr^-ated  in  good  faith  without  discrimination  based  on  race. 

Because  ideographic  zoning  and  freedom  of  choice  provide  the  usual  basis  for 
(lesfgregation  plans  this  uicmoranduni  concentrates  on  the  features  of  these  two 
types. 

A.  Assionmc7it  hy  ffcographio  zonitkff 

Throughout  the  country  geographic  zoning  is  the  prevalent  means  for  assign- 
ment of  pupils  to  schools.  In  the  dual  systems  of  the  South  prior  to  1954  separate 
(and  of  ten  overlaijping)  geographic  zones  were  widely  used  to  assign  Negro  pupils 
to  Negro  schools  and  white  pupils  to  white  schools. 

Since  desegregation  involves  doing  away  with  these  separate  sets  of  Xegro 
and  white  schools,  the  use  of  geographic  zoning  to  accomplish  this  result  requires 
the  establishment  of  a  unitary  rather  than  dual  system  of  attendance  zones.  Or 
put  in  the  form  of  an  example,  all  elementary  .schools  of  the  district  whether 
formerly  Negro  or  white,  would  have  to  be  zoned  on  a  single  map  without  any 
overlapping  of  attendance  zones. 

Plans  approved  by  courts  in  earlier  years  introduced  unitary  zoning  on  a  grade- 
a-.vear  or  other  stairstep  basis.  The  questionable  status  of  grade-a-year  plans  at 
present  should  give  pause  to  any  .^serious  thought  about  using  them  and  any  dis- 
trict must  weigh  carefully  the  factors  discussed  in  Section  VI  of  this  memorandum 
as  to  any  discriminatory  practices  preserved  after  fall  1965. 

Kor  many  administrative  purposes  Ihe  relative  simplicity  of  geographic  zon- 
ing gives  it  evident  advantages  over  assignment  based  on  freedom  of  choice. 

It  provides  a  relatively  accurate  way  ot  forecasting  future  enrollments  and 
is  a  direct  method  for  shifting  pupil  popnlations  to  adjust  for  overcrowding. 

Across  the  South  the  courts  have  uniformly  held  that  a<<signi)ient  by  attendance 
stones  satisfies  constitutional  requirements  for  doing  awny  with  dual  systems  of 
schools  provided  it  is  not  used  with  the  motive  of  producing  racially  Invidious 
result**.  The  fact  that  school  authorities  have  the  burden  of  explaininc:  away 
f'ircuDKtnntial  cvidmr-o  of  discrimination  means  that  care  should  I>e  tnken  to 
55onc  schools  in  ways  which  minimiiie  instances  in  which  suspirions  of  racial 
discrimination  are  likely  to  ho  nrouscd.  And  this  is  not  an  easy  task. 

The  followhur  examples  illustrate  situations  likely  to  cause  troublo.  Oddly 
formed  zones  rai<e  doubts,  particularly  where  they  coincide  with  racial  boun- 
daries betw^'cn  neighborhoods:  indeed  any  5?one  lines  roinelding  with  racial 
boundaries  call  for  some  explanation.  Trouble  comes  also  from  creating  optional 
attendance  zones  in  racially  mixed  neighborhoods;  certainly  some  si>ceial  ex- 
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planation  is  calltMl  for  as  to  any  rule  which  permits  out-of-zone  attendnnce  for 
residents  of  some  but  not  all  school  zones. 

Plans  using  geographic  zoning  should  initially  assign  all  pupils  to  the  school 
in  their  zone  of  residence.  Whatever  transfer  policies  are  available  for  attending 
outside  the  zone  of  residence  should-  bo  open  to  ^'eg^oe^^  and  whites  alike  on  the 
same  terms  and  by  the  same  means.  The  provision,  sustained  for  a  lime  in  the 
courts,  for  permitting  tran.sfers  to  children  who  would  be  in  a  racial  minority 
within  their  attendance  zone  school  or  classroom  has  been  struck  down  as  a 
device  to  preserve  segregtaion  and  will  not  do. 

B.  A  alignment  Based  on  Freedom  of  Choice 

Pesejfregation  plans  based  on  freedom  of  choice  are  perhaps  no  more  than 
transitional  devices  that  ultiriately  will  frive  way  to  unitary  zoning.  In  theory, 
freedom  of  choice  is  unobjectionable.  The  practical  difficulty  is  that  the  choice 
open  to  many  may  not  in  fact  ')e  free  and  .school  authorities  wiio  are  considering 
freedora-of -choice  plans  have  a  special  responsibility  to  assure  themselves  before 
they  adopt  them  that  the  plans  can  be  carried  out  in  good  faith.  Particularly 
is  this  true  where  ingrained  community  custom  is  likely  to  result  in  economic 
reprisals  or  threats  to  parents  and  children. 

In  recent  times  Federal  courts  have  directed  some  districts  to  install  unitary 
geographic  zoning  where  it  was  shown  that  freed om-of-choice  plans  adopted 
earlier  failed  to  aftect  the  dual  st-hool  pattern.  But  at  present  plans  based  on 
frc(Hlom  of  choice  appenr  sufficicpt  to  meet  the  reciuirements  of  Title  VI.  pro- 
vided pupils  are  afforded  a  choice  »vhich  is  free  and  unfettered  by  past  or  present 
practices. 

Thus  a  choice  of  schools  is  not  free  where  a  pr.pil  is  initially  assigned  to  a 
school  on  the  basis  of  race  aud  tlieu  Is  provided  ov.ir  ^  limited  right  to  transfer 
to  another  .school.  For  this  reaso*'  Pupil  Assignment  Laws  alone  do  not  cons-titute 
acceptable  plans  of  desegregation. 

Again,  a  choice  is  not  free  wi'  re  admin istrjitive  practices  within  the  sci'ool 
system  make  the  exerci.se  of  choice  burdensome  by  requiring  i>arents  either  to 
go  through  the  ordenl  of  complex  fornix  or  discomfitting  interviews.  It  would  nl-o 
be  an  improper  burden  to  require  a  pupil  to  regi.ster  at  a  place  reserved  for  liis 
race  even  though  he  was  subsequently  permitted  to  enroll  at  a  school  of  his 
choice ;  the  answer  here  is  that  the  pupil  should  be  permitted  to  apply  directly  to 
the  school  ho  dc<<ires  to  attend. 

Somewhat  different  problems  are  presented  in  handling  traufsers  and  re- 
as.signments  of  children  already  enrolled  in  .school.  One  nmsonahle  way  to  linndie 
the  matter  is  to  have  the  necessary  forms  and  instructions  distributed  hv  the 
classroom  teachers  in  the  schools  the  pupils  presently  attend— provided  tlint 
neither  the  teachers  nor  other  .school  authorities  attempt  to  influence  or  pres- 
sure in  the  exercise  of  choices  to  be  made. 

School  districts  which  attempt  to  combine  free<loni  of  choice  with  geographic 
zoning  face  special  problems.  Wliere  freedom  of  choice  furnishes  the  tlieoreMf-al 
basis  for  assignment,  every  pupil  in  the  district  should  he  provided  wifli  a 
riirlit  to  choose  either  n  formerly  white  or  formerly  Xeirro  school.  If  over-crowdirsr 
results  from  the  choices  made,  racial  considerations  cannot  be  employed  to  reject 
tlio.se  who  initially  select  the  school  threatened  with  over-crowdimr :  geogniphic 
proximity  to  the  school  should  then  l>e  employed  iu  determiuhig  which  choices  to 
rejeef.  Where  such  choices  nre  thus  rejected,  further  opportunity  should  be  pro- 
vided each  parent  nnd  child  to  make  another  choice  which  can  effectively  be 
carried  out.  Tn  other  words,  if  freedom  of  choice  is  to  be  adopted,  ceocrraphic 
?:>ning  cauiiot  ho  employed  to  prevent  an  effective  choice  of  either  a  formerly 
white  or  formerly  Xegro  school. 

In  light  of  the  ease  and  convenience  of  administcrincr  geocrraphic  nftendnur'e 
zonincr  it  may  be  realistic  for  many  districts  to  e;*ip1oy  a  combination  which 
gradually  adds  unitary  zoning  to  a  desegregation  plan  which  Initially  rdied 
principally  on  freedom  of  choice.  For  example,  unitary  geographic  zoninir  could 
he  employed  for  initial  assignment  and  re-assiimmeut  coinuieneing  with  the 
lower  elementary  grades,  while  a  policy  of  freedom  of  choice  was  applied  to 
the  remaining  grades  of  the  system.  Over  a  fairly  short  period  of  time  the 
unitary  svst'»m  of  zoning  would  he  moved  upward  through  the  other  gnule'?.  sup- 
planting freedom-of-choice. 

In  short,  freedom-of-choiee  plans  are  probably  no  more  than  a  transitional 
device.  Districts.  Jn  view  of  this,  should  give  serious  thought  either  to  going 
directlv  to  unitary  systems  of  zoning  or  introducing  unitary  zoning  at  lower 
grade  levels  from  the  beginning,  expecting  to  move  the  unitary  zoninsr  upward 
to  replace  the  freedom  of  choice  policy  flrst  installed  at  higher  grade  levels. 
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in.  DETAILED  STATEMENT  OF  ADillNISTRATIVE  PBACTICES :  NOTICE 

Rational  appraisal  of  a  desegregation  plan  (or  a  court  order  for  desegregation) 
is  likewise  impossible  unless  the  plan  itself  sets  forth  enough  detail  to  disi)el 
doubts  about  the  maimer  in  which  nondiscriminatorj'  policies  will  be  admin- 
istered 

The  written  Instructions  to  School  Districts  furnished  by  the  Popartinent  of 
Health,  Education  and  Welfare  make  two  points  clear.  First,  ther**  l:e  no 
discrimination  practiced  in  desegregated  grades  as  to  questions  of  initial  arfsign- 
ment,  reassignment  or  transfer.  Second,  sufficient  advance  notice  must  be  given 
so  that  parents  can  understand  how  the  assignment  and  transfer  rules  work  and 
can  take  advantage  of  thetu  effectively. 

It  is  a  common  reaction  among  school  officials  and  other  local  authorities  fac- 
ing their  first  school  desegre;:ation  that  disaster  will  follow  if  public  announce- 
ment is  made  of  rules  and  procedures  for  making  initial  assignments  and 
transfers.  Tiie  answer  to  this  is  that  the  courts  have  consistently  required  clear 
and  ample  notice  to  be  given — and  the  consequences  have  not  lieen  disastrous 
for  communities  which  have  made  plain  their  intention  to  brook  no  disorder  and 
to  see  to  it  that  the  rules  are  given  firm  and  faithful  implementation. 

A  frequent  shortcoming  of  the  desegregation  plans  initially  forwarded  to 
the  Office  of  Education  has  been  the  fiiilure  to  set  out  in  any  detail  either 
the  administrative  specifics  or  the  content,  timing  and  manner  of  providing 
notice  of  assignment  and  transfer  rights.  Below,  for  illustrative  purposes  are 
luoilol  fonns  of  notit-e  which  sset  out  the  administrative  details  for  handlin** 
four  problems  common  to  every  system  of  schools.  The  models  in  question  were 
designed  for  desegregation  plans  based  on  freedom  of  choice  and  would  have  to 
be  adapted  to  fit  the  particular  policy  variations  within  any  particular  district. 
Too,  the  models  would  have  to  be  altered  to  be  made  applicable  to  desegregation 
plans  grounded  on  unitary  geographic  zoning. 

The  point  to  be  stressed  here  is  that  every  desegregation  plan  must  deal 
specifically  with  providing  notice  of  administrative  details  respecting  initial 
assignment,  reassignment  and  lateral  transfer.  Plar.s  which  fail  to  spell  out  the 
procedures  and  forms  of  notice  for  these  four  situations  simply  cannot  be  judged 
and  thus  n<»  favorable  action  can  be  taken  on  them. 

The  following  examples  illustrate  one  way  in  which  matters  of  notice.  Initial 
assignment,  reassignment  and  transfer  may  be  handled : 

A,  Pre-Reffi8tration  of  PupiU  Planning  to  enroll  in  Lowest  Elementary  Grades 

(1)  Beginning  1965  (a  date  at  least  four  weeks  before  pre-registration 

is  to  c(«nmence)  and  onco  a  week  for  three  successive  weeks  tho  announcement 
below  sh;'ll  eonspicuoiisly  published  in  two  newspapers  having  general  circu- 
lation in  the  district: 

PSE-BEGISTBATION  OF  KINDEBOABTEN/FIBST  OBABE  PUPILS  FOB  FALL  1965 

Pre-registration  of  pupils  planning  to  enroll  in  kindergarten/first  grade  (as 
appropriate  for  schools  in  the  district)  for  the  fall  1965  semester  will  take  place 

for  a  period  of  days,  from    1965  through   1965.  Under 

policies  ado;)ted  by  the  Board  of  Education,  parents  or  guardians  may  register 
pupils  during  this  perio<l  at  the  school  of  tb  r  choice.  At  the  time  of  pre-regls- 
t ration  a  choice  may  be  expressed  for  either  the  nearest  formerly  Negro  school 
or  the  nearest  formerly  white  i>chool.  In  the  event  of  overcrowding;,  preference 
will  be  given  witliout  regard  to  race  to  those  choosing  the  school  who  reside 
closest  to  it.  Those  whose  choices  are  rejected  because  of  overcrowding  will  be 
notified  and  permitted  to  make  an  effective  choice  of  a  formerly  Negro  or 
formerly  white  school. 

The  choice  is  granted  to  the  parent  or  guardian  and  the  child.  Teachers, 
principals  nml  other  school  personnel  are  not  permitted  to  advise,  recommend 
or  otherwise  infiuence  the  decision.  Xor  will  school  personnel  either  favor  or 
rienalize  children  because  of  the  choice  made. 

Children  not  pre-registered  in  sprinjr  may  be  registered  nt  the  «obool  of  their 

choice  on   ,  immediately  prior  to  the  opening  of  schools  for  the 

full  1965  semester,  but  first  preference  in  choice  of  seliools  wUl  be  given  to 
those  who  pre-register  in  the  spring  period. 

(2)  Annually  after  liM)."),  similar  practices  will  be  followed  with  resi>eot  to 
registering  and  enrolling  pupils  for  the  first  time  in  the  lowest  elementary 
grades. 


B.  All  other  pupils  newly  enrolling  in  district  nclwoli 

t.^M^?^""'  f  Superintcndi-iit  will  furnish  at  such  time.  :,s  are  aimroDri  ite 
to  t  e  p:  rents  or  guardians  of  all  other  p„j,ik  „e«ly  enn>Ilin/in  the  sch^  s 
of  the  distnct  the  forms  and  instruction,  iiec'e.ssjir.v  to  complete  reffistotTon 
and  euro  nient  at  the  school  of  their  choice.  The»e  instructions  fo?  ref  strat  nn 

the  S  of  K,fucTnnP"rSr'  ''''""  ^  "l^'''"^  Hhuir^t  forttln  detei" 
tne  jjoard  of  Education  policies  and  procedures  for  recisterine  and  Pnroi.ino- 
in  the  school  of  their  choice  (see  form  of  published  noticf  unde?  Part  A 

C.  Pupils  oraduati:ig  from  elementary  and  junior  high  schmAs 

hi.^h  *srS  of  pupils  sraduatini;  either  from  elementai  v  or  junior 

luKh  schools  and  planning  to  enroll  for  the  first  time  in  a  school  It  thn  nnvi 
^'Sllf  level  will  be  handled  in  the  followingwanner  •  "'^^^ 
x^Jt:  ''S*  PJ'P"^  ^  furnished  hy  their  classroom  teachers  on  a  date  fivArt 
for,  S'>Pe>-i»  en,  eut  prior  to  their  graduation  the  appro™rin"t™ctions  ^nd 
"  T}^"}'  "I*""  .l'^""*"^*  guardians  may  oieiviU  their  clwk-e  of  the 
school  next  to  he  attended  by  the  pupils.  A  rcii.souahle  tinie  will  L  Sd^  for 
ro  uminp  he  form  after  it  has  been  distributed  and  t  e  wi  te^  Tstiu^ion^ 
accompanying  the  form  shall  .et  forth  in  detail  the  Board  of  SuonScies 
permitting  a  free  choice  of  the  school  next  to  be  attended  (.see  fr^of  nuWibh^ 
notice  under  Part  A  above),  ^^•here  no  choice  is  exerci.sed  brti.e  rarpnt« 
gtinrdians  within  the  time  fixed,  the  pupil  will  be  a^sS  «^tliout'?4nrd  Z 
Sans'^^UfL^'t^r  ""'^        instructions  ^^Jirnirrp^irSl'S 

^'  ^"Enrolled"'"^'^'  "  ^''''^'"^  Crrently 

Prior  to  the  end  of  classes  for  each  school  vcar  pupils  elieiltle  to  contimiP  in 
the  .same  school  will  be  assigned  for  the  forthcoming  yea rit  a  date  fix^^^^^^^^^ 
for'T/pf^f"'         appropriately  i„  advance  of  the  tinTe  that  rSgnmenl 

«ta  e  that  each  child  will  ho  reassigned  to  the  school  (.'urrentlv  attended  u  the 
event  the  right  of  lateral  transfer  is  not  exercised  within  the  time  fixed  in  thP 
Hrn^'f".'!"'-  ^'"^  '"Structions  may  also  provide  f(.r  latera   ti^nsfor  at  otLe^^ 

IV.  BUSES  AND  nrs  ROrTES 

Districts  whicli  provide  bu.sing  must  „ial<e  .special  provision  in  their  plans 
to  m:.ke  clear  that  di..crimiimlory  practices  are  removed.  lu  dual  .school  svs  emi 
It   :.s  been  customary  in  many  instances  for  soparat.-  buses  ^tr™ the  same 

to  a  inmlnf"'",  "V  ^'<'«'»  a"''  fhc  other  to  tike  wh  tes 

to  a  different  .school.  Again,  separate  bus  routes  for  Xegro  and  white  schools 

rn«^S?M  '"f"'"^""      l-'^'r  cliliaren  of  e?tl  er  or  both 

...  on        ,  ""^  ''"^J''^"      ^^"'^      "  •I'^'S"'  I'Wtup  point  for  their  own  race 

Su.h  policies  and  practices,  supported  with  puhiic  funds,  result  in  manifest 
racial  di<=erimiiiation  and  if  continued  can  .seriou.sly  impair  the  ligli  freelv  to 

S'mt  i;''rnirn'"':'  '"r?-  l.laii"mus^Lor,&iv 

MH.li  out  ill  delail  the  present  racial  character  of  busing  practices,  indicate  the 
steps  which  will  he  laken  to  create  unilary  svstems  of  l  uring  ava  hi  h.  to  nil 
pupils  wi(lK,.it  regard  to  race,  and  describe  he  lu.nncr  i,  which  parents  or 
Si'T,nace  to  ride  Imsis  wm!ouJ 

v.,  TKAciinis  AND  STAFF  di;si;gi!eoatio\ 

Desegregation  of  teachers  and  piofe.ssiimal  stjiffs  is  ultiinalelv  in  the  nic- 
ture.  It  ^y.•ls  clmrafteristi.-  „f  the  legally  .separated  s.-hools  that  Xegro  terchers 
were  a.ssigned  to  Xegro  schools,  white  teachers  to  white  .schools  In  general  he 
cour  s  have  iKjrmitti^l  desegregalion  of  pupil.s  to  take  precedence  over  1  4'gre^ 
gallon  of  te.nchers  and  staff  personnel  in  the  schools.  More  recently  however 
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courts  have  been  onhTiiifr  districts  to  undertake  teacher  integration  as  part  of 
the  total  job  of  desegregating. 

As  the  court  caiJcs  are  dealing  with  the  problem,  pupils  have  been  permitted 
to  challenge  faculty  dc  .egrcgntion  on  several  grounds.  First,  pupils  cannot  be 
discriminauHl  against  on  tht  basis  of  thoir  race  and  hence  pupils  have  a  right 
to  insist  that  a  teacher  not  be  a.*;sigiiOd  them  on  the  basis  that  the  teachers 
race  corresponds  to  their  own.  Second^  h  nas  been  objected  that  the  existence 
of  all  Negro  and  all  white  faculties  real  rains  freedom  of  choice,  given  tradi- 
tional community  patterns.  Finally,  it  is  objected  that  segregated  faculties 
and  teaching  staffs  are  evident  vestiges  of  the  dual  schools  and  thiit  a  district 
cannot  be  .*!aid  to  have  a  unitary  character  until  patterns  of  teaching  and  staff 
desegregation  are  broken  tip. 

The  problem  is  (»ne  which  every  district  must  fiice  and  start  working  on. 
Every  desegregation  plan  should  reveal  awareness  of  the  problem  and  pro- 
vide as.snrniRe  that  slei>s  will  be  taken  to  remove  racial  discrimination  in  as- 
signment of  teachii»g  personnel. 

VI.  R.VTK  OF  DESEGREfiATIOX:-  HOW  MANY  GRADES  TO  DESEGREGATE? 

It  is  difficult  to  advise  with  certainty  concerning  the  rate  at  which  desegre- 
gation mu.^t  he  completed.  For  one  thing,  the  court.*?  have  ordered  a  speeding  up 
in  districts  which  first  began  at  slow  year-to-year  paces.  At  the  same  time  the 
courts  have  allowed  some  disirict.s  to  break  the  ice  by  starting  with  a  shorter 
step  the  iirst  year  than  w  ill  be  required  thereafter. 

Whatever  the  rate  of  completion,  any  plan  of  desegregation  must  sketch  out 
the  steps  needed  to  finish  the  job.  For  purposes  of  funds  for  the  coming  vear. 
however,  w  hat  happens  in  fall  IIMC.  is  perhaps  the  most  critical  single  point  in 
the  plan.  The  HEW  Kegulation  makes  it  clear  that  any  plan  acceptc^l  may  bo 
reviewed  in  hiter  years. 

Some  general  guidelines  may  be  helpful,  however. 

Neither  Title  VI  nor  the  Kegulation  j^dopt  court  nilings  a.*«  the  standnrd  to  bo 
followed  by  the  Commissioner  of  Education.  But  under  the  Regulation  the 
I'ommissj.jiHT  must  .iccei»t  court  ordered  plans  of  desegregation,  and  it  would 
appear  unlikely  that  he  will  accept  less  than  required  by  judicial  standards  in 
passing  on  vohmtary  plans. 

The  U.S,  Courts  of  Appeal  have  played  a  major  role  in  rationalizing  the  dif- 
ferences among  lower  ^^ourt  reactions  to  desegregation  plans.  In  the  absence 
of  more  precise  indicaticm  from  the  Office  of  Education  tiie  rulings  of  the  Court.s 
of  Appeal  probabl.\  furni*.h  the  best  approximate  guides  at  hand.  But  in  looking 
to  court  decisions  .*«everal  things  must  be  borne  constantly  in  mind.  Fii-st.  what 
the  courts  ordere<i  f(^r  fall  IO(H  is  not  likWy  to  be  the  same  they  ^vill  order 
for  fall  lOCI;  there  has  been  a  marked  judicial  trend  toward  accenting  less 
delay  as  the  years  pa.ss.  Second,  since  the  Co.Mmi.s.sioner  of  Education  is  free 
to  reach  an  independent  judgment,  he  is  certainly  not  bound  to  follow  lower 
court  rulings  which  call  for  the  most  minimal  amounts  of  desegregation. 

Last  year,  for  the  opening  of  scliools  in  19G4,  the  Court  of  Apiwals  for  the 
Fifth  Circuit  laid  down  a  general  formula  for  newb  de.segregating  districts 
which  suggestwl  (a)  that  desegregation  had  to  take  place  both  from  the  bottom 
up  and  the  top  d(»wn  simultaneously:  and  (b)  that  a  total  of  four  desegregated 
grades  for  fall  was  expected.  In  Uie  i'ourth  Circuit  on  the  other  hand 
some  Fedeml  courts  have  insisted  upon  applying  a  freedom-of-choice  program 
throughout  every  grade  level  in  the  first  year  of  desegregation;  an  illustration 
of  this  i)olicy  is  found  in  the  ca.se  of  Stanley  v.  Dariington  County  School  Dis- 
trict, reported  in  9  Riice  Relations  Law  Reporter  1293  (E.  District  of  South 
Carolina,  19G4.) 

It  can  l»e  .*:aid  with  certainty  that  no  plan  will  be  approved  which  works  ex- 
clu.sivHy  from  the  top  down.  It  will  be  essential  for  approval  that  there  be  in 
all  instances  desegregation  which  l>egins  without  restriction  in  the  lowest  gmde 
leveU  (»f  the  school  system.  To  avoid  misunderstanding,  any  district  which  has 
a  desegregation  pn^gnim  w  hich  works  from  the  first  grade  up  must  either  apply 
tlu  i)oliey  to  pre-sehool  elinics  and  kindergartens  or  state  that  clas.ses  at  these 
levels  lire  not  held. 

Each  district  must  carry  the  burden  of  justifying  any  delay  bevond  fall  10nr> 
in  con.pleting  its  desegregation  plan.  This  is  true  of  districts  which  have  yet  to 
take  the  first  step. 

Clearly,  the  stirest  course  is  to  mp':e  the  desegregation  program  available 
generally  to  all  grades  for  fall  19G5.  If  less  than  this  is  done,  desegregation 
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should  be  installed  both  from  tlie  )>ottom  of  the  system  upward  and  from  the 
top  dowu.  The  real  question  fur  any  district  i^  the  extent  to  which  it  wishes  to 
Thk  di^'approval  of  its  plan. 

VII.  CONSULTANTS  AND  TECHNICM.  ASSISTANCE 

Other  provisions  of  the  Civil  Rights  Act  of  1064  make  available  funds  to  assist 
school  districts  in  desiirning  and  carrying  out  plan^  of  desi»gregntion.  The  U-S. 
Office  of  Education  currently  retains  a  group  of  legal  consultants  who  can  be 
called  on  by  school  districts  who  request  such  a;;sistance.  State  Departments  of 
Edueatiou,  hi  complying  with  Title  V*I,  agree  to  provide  advice  and  a^ssistance 
to  local  school  authorities  in  working  out  desegregation  problems  and  the  State 
Departments  may  arrange  ways  for  providing  fnrtlier  guidance  through  the  ^ 
use  of  consultants  and  others.  Questions  concerning  ,snch  help  should  be  ad-  ^ 
dressed  to  the  «tate  Departments  of  Education  or  to  the  Office  of  Education. 

Chairman  Celi.kr.  Our  next  and  final  witness  this  morning  is  Prof. 
Alexander  M.  Bickel,  of  the  Yale  School  of  Law. 

STATEMENT  OF  AIEXANDER  M.  BICKEL,  YALE  UNIVERSITY  LAW 

SCHOOL 

Mr.  BiCKFX.  I  am  sorry  I  got  delaj^ed  trying  to  get  out  of  New  Haven, 
Mr.  Chairman.  We  were  fog^red  in  up  there,  but  I  finally  made  it. 

1  have  a  statement  which  I  am  prepai-ed  to  read  since  it  is  not  too 
lonp. 

J  appear  at  the  invitation  of  the  committee,  and  I  am  grateful  for 
this  opportunity  to  express  my  views,  as  I  consider  the  issues  the  com- 
mittee has  before  it  to  be  of  the  gravest  consequence. 

In  my  opinion,  the  is>ue  raised  by  House  Joint  Resolution  (520  and 
by  most  of  the  related  measures  that  the  committee  has  before  it  is  not 
busing.  The  issues,  in  my  judgment,  are  constitutionalism,  and  the  very 
sun'ival  of  the  basic  rule  in  Brovm  v.  Board  of  Education, 

If,  as  House  Joint  Resolution  620  would  seem  to  me  to  rerjuire,  race 
may  not  be  taken  into  account  assigning  students  to  i)articular  pub- 
lic schools,  then  the  administration  of  the  rule  in  the  Broim  case  would 
be  rolled  back  to  the  stage  before  tokenism.  It  is  possible  formally  to 
abolish  a  system  of  segi-ef^tion  by  simply  wiping  the  Iws  that  en- 
forced it  oil  the  books.  But  if  that  had  been  all  that  the  Brovm  deci>^ion 
demanded,  it  would  have  been  a  rule  of  constitutional  law\that  made 
nothing  happen,  and  that  ended  by  mocking  itself.  For  it  is  not  pos- 
sible to  uproot  the  settled  practices  of  a  century,  or  to  counteract  the 
attitudes  these  practices  bespoke,  whicli  are  still  widely  held,  without 
undeitaking  some  i-eas»ignment  of  pupils  to  particular  schools  with 
a  view  to  the  racial  composition  of  the  school  population. 

Moreover,  and  perhaps  most  astonishingly,  having  regjird  to  prin- 
ciples of  federalism.  House  Joint  Resolution  620  w^ould  invoke  the 
Federal  Constitution  to  forbid  voluntary  action  by  local  scliool  boards 
aimed  at  alleviating  conditions  of  racial  concentration  in  the  pu))lic 
scliools.  Wliat  business  is  it  of  the  Federal  Government  so  to  limit  the 
autliority  of  local  officials  ? 

Of  the  other  measures  before  the  committee  that  hav'e  come  to  my 
attention,  eight,  if  I  read  them  correctly,  are  essentially  indistinguish- 
able from  House  Joint  Resolution  620.  These  eight  are  House  Joint 
Resolution^,  79,  94,  561,  587,  628,  636,  855,  and  983.  Four  others,  two 
resolutions  proposing  constitutional  amendments,  House  Joint  Res- 
olutions 179  and  607  and  two  bills,  H.R.  159  and  6670,  are  "freedom- 
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of-clioice"  proposals.  Five  other  suggested  constitutional  amendments 
AYould,  as  I  read  them,  constitutionalize  the  neighborhood  school.  These 
are  House  Joint  Resolutions  30, 43, 600, 854,  and  1035. 

Now,  I  think  the  history  of  Brown  v.  Board  of  Education  demon- 
strates that  fi-eedom  of  choice  as  the  exclusive  principle  for  imple- 
menting the  Brorvn  rule'w  ill,  with  rare  exceptions,  achieve  only  token 
desegregation,  if  that,  and  in  many  places  none  at  all.  As  for  the  con- 
cept of  the  neighborhood,  I  for  one  strongly  favor  it.  But  I  have  al- 
ways recognized,  and  again  I  think  the  histor}'  of  the  past  17  years 
tlemonstratcs,  that  while  in  many  places,  after  a  certain  stage  has  been 
reached,  the  principle  of  the  neighborhood  school  provides  a  satis- 
factory ultimate  form  of  organization  for  a  desegregated  school  dis- 
ti'ict,  it  cannot  be  the  sole  principle  for  the  implementation  of  the 
nile  in  the  Bronm  case  at  all  times  and  in  all  places. 

The  committee  also  has  before  it  a  miscellany  of  other  proposals, 
and  I  will  touch  lightly  on  a  few.  House  Joint  Kesolntion  150,  pur- 
porting to  make  the  establishment  and  supervision  of  schools  an  ex- 
clusive State  function,  if  it  means  anything,  means  the  reversal  of  the 
Brown  decision.  The  same,  as  I  read  it,  may  be  said  of  House  Joint 
Resolution  1039.  House  Joint  Resolution  75  makes  a  conmiendable 
attempt  at  careful  drafting,  so  as  to  direct  itself,  not  to  desegregation, 
but  only  to  attempts  to  enforce  racial  balance,  by  busing  or  otherwise. 
It  would  be  found,  however,  I  think,  to  be  pretty  nearly  meaningless, 
since  it  would  allow  busing  where  it  was  determined  that  schools  were 
established  to  perpetuate  segregation.  Busing  orders  are,  of  course, 
normally  based  on  such  a  finding.  House  Joir*^  Resolution  75  is  there- 
fore .«^ynij)toinatic,  it  seems  to  me,  of  the  inouperable  difficulties  of 
drafting  in  this  area,  to  which  I  shall  recur. 

Hou?e  Joint  Resolution  104J^>  trios  to  deal  excl  sively  with  busing.  If 
I  read  it  correctly,  it  would  either  forbid  Federa:  courts  to  order  any  at 
all,  which  would  be  wrong,  since  in  some  ar.  as  uupin«:  has  alway  been 
employed,  and  is  indispen«^ah]e  if  any  desegregation  is  to  be  achieved; 
or  else  House  Joint  Resolution  1043  would  be  constnied  not  to  apply 
to  decrees  implementing  Brrnvn  v.  Board  of  Education^  and  would 
l)c  meaningless.  House  Joint  Resolution  570  attempts  to  constitution- 
alize  title  TV  of  the  Civil  Rights  Act  of  1964.  and  would  have  no 
greater  effect  than  that  statute  lias  hpd. 

I  am  no  partisan  of  busing  for  racial  balance.  I  take  the  Court  in  the 
Brown  case  to  have  held  that  it  is  unconstitutional,  as  it  is  assuredly 
wroiiff  and  ultimately  evil,  to  force  the  separation  of  children  in  the 
schools  along  racial  lines.  The  question  before  the  country  now  is,  to 
my  mind,  rather  a  different  one.  It  is  whether  we  think  it  wise  or  neces- 
«iry  to  force  the  mingling  of  children  in  the  schools  in  proportions 
that  reflect  approximately  the  ratio  of  blacks  to  whites  m  the  total 
population  or  an  area. 

Busing  is  inconvenient.  W\\Vit  is  more  important,  it  runs  counter 
to  a  widespread  parental  desire,  which  cannot  fairly  be  brushed  aside 
as  mere  racism,  for  a  sense  of  community  in  the  schools.  The  feeling, 
sliared  I  believe  by  many  blacks  as  well  as  whites,  is  that  the  popula- 
tion of  a  school,  while  not  necessarily  homogeneous,  should  have  a 
sufficiently  cohesive  majority,  to  whose  aspirations  and  ne^ds  the 
school  can  b<*.  responsive.  A  geographic  element  enters  in  since  parents 
rightly  feel  that  it  is  physically  difficult  if  not  impossible  to  maintain 
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a  connection  with  a  school,  and  make  their  needs  and  wishes  felt  in  it, 
if  the  school  is  15  miles  away. 

There  is  evidence  that  nndcr  certain  conditions  the  education  of 
black  children  is  improved  when  they  are  sent  from  a  se-Grregated  school 
situation  into  one  with  white  children.  But  it  is  highly  doubtful  that 
the  attainment  of  racial  balance  by  ])using  is  the  only  or  always  neces- 
sarily the  most  effective  way  to  improve  the  education  of  black  chil- 
di-en.  Considering  the  disadvantages  that  admittedly  attend  it,  busing 
is  often,  therefore,  not  the  wisest  measure  to  adopt.  However,  since 
we  are  not  prepared  to  close  private  schools  or  to  incorporate  them 
into  the  ;  ••^lic  system,  or  prepared  to  restrict  the  freedom  of  resi- 
dential choice  which  the  middle  class  enjoys,  busing,  after  all  its  dis- 
advantages have  been  inCiirred.  not  infrequently  fails  to  achieve  its 
end  of  maintaining  racially  balanced  schools. 

So  a  great  deal  of  the  unpopularity  of  busing  seems  to  me  justified. 
But;in  some  areas  busing  is  (essential  if  any  desegregation  at  all  is  to  be 
achieved,  and  in  many  areas  segregation  itself  was,  of  course,  main- 
tained by  busing.  I  wbnld  think  it  wrong,  therefore,  for  Congress  by 
constitutional  amendment  to  forbid  all  busing,  and  thus  to  hamper  the 
continuing  work  of  do.segregation,  ju^t  as  it  neai-s  completion.  And 
quite  aside  from  recent  busing  orders,  I  would  think  it  di,sastrous  to 
roll  back  the  <le.segregation  that  has  hocn  achieved,  to  undo  the  great 
work  of  17  years,  which  wonld  b(»  the  eflect  of  the  bulk  of  the  proposals 
now  before  this  connuittee.  Nearly  all  of  them  would  provide  in  effect, 
as  I  have  indicat(Ml.  that  the  decision  in  Brown  v.  Board  of  Education^ 
while  not  necessarily  to  he  reversed,  is  not  to  be  eni'orced. 

I  think,  moreover,  tliat  it  is  almost  certainly  beyond  the  wit  of  the 
clevei-est  draftsman  to  v.'rite.  in  th(»  two  or  three  sentences  which  are 
all  the  (institution  can  possibly  he  burdened  with,  an  amendment  that 
wonld  fail  to  throw  the  bal)y  but  with  the  bathwater,  in  the  fashion 
I  have  indicated:  an  amendn  .nt  that  would  not,  that  is  to  say,  reach 
the  catastrophic  result  of  the  radical  rollback.  For  the  busing  problem 
varies  in  myriad  ways  from  one  community  to  another  among  the 
thousandsof  school  districts  in  the  country.  A  constitutional  generaliza- 
tion that  treats  it  with  the  necessary  discrimination  seems  to  me  beyond 
the  possiliilitios  of  drafting. 

But  even  the  most  carefidly  drafted  constitutional  amendment 
would  constitute  the  wrong,  the  very  wrong  way  to  deal  with  busing. 
Preci.sely  because  it  varies  so  from  place  to  place  and  is  so  local  and 
time-bound  nature,  the  busing  problem  is  not  a  suitable  subject  for 
Constitution  writing.  Our  Constitution  is  not  the  Internal  Revenue 
Code,  or  the  Primary  and  Secondary  Education  Act  of  1972.  It  is  the 
place  for  fundamental  substantive,  procedural,  and  structural  pro- 
visiojis,  suited  as  John  Marshall  said  for  ages  to  come. 

The  reply  may  fairly  be  made  that  the  courts  are  dealing  with  busing 
now,  and  in  the  name  of  the  Constitution.  But  that  is  an  exercise  of  the 
equity  power,  for  the  time  being,  to  implement  the  constitutional  rule 
or  Brown  v.  Board  of  E duration. courts— and  they  have,  in  my 
judgment,  often  acted  unwisely  in  doing  so — issue  specific  decrees 
conditioned  by  the  variables  of  one  or  another  situation.  Wliat  the  Con- 
stitution itself  contains  is  only  tlie  majestic  guarantee  of  equal  protec- 
tion, on  which  the  gloss  of  the  Brown  decision  has  in  my  opinion  very 
properly  been  placed.  Implementation  of  that  guarantee  and  that  de- 
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cision  by  specific  decrees  from  place  to  place  and  from  time  to  time, 
wise  or  unwise,  is  a  very  different  niatter  than  attempting  to  govern 
the  problem  of  busing  by  a  clause  in  the  Constitution  itself.  Courts 
exercise  their  equity  ])owers  on  numerous  matters  of  detail.  Their 
decrees  take  account  of  variables,  and  they  come  and  go.  The  permanent 
Constitution  is  something  else. 

Nothing  more  preposterously  out  of  place  than  busing  has  to  my 
knowledge  been  proposed  for  tivutment  in  the  Constitution  since  pro- 
hibition and  its  repeal.  We  must  not  set  our  foot  on  the  road  to  trivializ- 
ing the  Amencan  Constitution  by  converting  it  into  a  code  of  detailed 
regulation,  dealing  with  the  grievances  of  each  passing  day,  after  the 
fashion  of  so  many  State  constitutions,  which  are  then  amended  semi- 
annually and  replaced  in  their  entirety  every  other  decade. 

But  there's  yet  another  reason,  as  important  as  any,  why  an  anti- 
busing  amendment  would  constitute  a  grave  error.  No  matter  how 
carefully  dmfted,  and  no  matter  that  antibusing  sentiment  may  come 
increasingly  to  be  shared  by  blacks,  an  antibusing  amendment,  pre- 
cisely because  it  deals  with  busing  as  a  subject  of  constitutional  dimen- 
sion, will  inevitably  be  read  as  a  repudiation  of  Brovm  v.  Board  of 
Educaitoii  itself.  The  .symbolic  significance  of  the  Brovm  decision 
cannot  be  overestimated^  and  the  same  is  time  of  the  symbolic  signifi- 
cance of  anv  attempt  to  deal  with  the  consequences  of  that  decision 
by  constitutional  amendment.  It  would  not  matter  what  the  precise 
language  of  the  amendment  .«;ays  to  the  legally  trained  mind.  Courts 
that  order  busing  purport,  t^'be  implementing  the  Brown  ca.se.  A 
constitutional  amendment  that  forbade  busing  would  be  viewed  as  a 
renunciation  of  Brown, 

We  live  by  symbols,  said  Justice  Holmes,  and  the  symbol  that  Con- 
gi^ss  would  be  communicating  to  the  countrj^  would  be  the  end  of  the 
second  reconstruction,  a  reprise  of  the  Compromise  of  1877.  The  action 
would  be  inescapably  symbolic,  and  no  amount  of  analysis  or  resort 
to  facts  could  dispel  its  .shock.  In  my  judgment,  so  to  dash  the  just 
expectations,  previously  raised  by  the  Federal  Government,  of  millions 
of  people  would  be  an  inexpiable  act. 

Thank  you,  Mr.  Chairman. 

Chairman  Celler.  Professor  BickeL  in  vour  opinion,  what  effect 
would  the  provisions  of  House  Joint  Resolution  620  have  on  school 
districts  which  are  desegrating  pursuant  to  court  order  or  on  a  volim- 
tary  basis? 

Air.  BiCKKL.  Mv.  Chairman,  you  will  laiow  better  than  I  that  there 
are  ways  to  attempt  to  constnie  out  of  it.  I  have  seen  some  papers  that 
others  nave  written  that  attempt  various  constructions  of  it.  As  I  read 
it,  plainly  on  its  face,  with  due  notice  of  its  intent,  and  I  think  I  am 
in  good  faith  forced  to  read  it  that  way,  it  says:  Whatever  you  are 
doing  as  of  this  moment  on  the  basis  of  race,  volimtarily  or  pursuant 
to  court  order,  stop.  So  that  a  school  district  in  Riverdale,  Calif.,  that 
may  be  busing  its  children  under  a  voluntary  plan,  I  am  thinking  of 
Tom  Wicker's  column  in  the  Times  this  morning,  a  voluntary  plan, 
a  modest  one  that  is  working  well,  under  this  amendment  it  would 
have  to  stop,  because  it  is  clearly  assigning  children  to  school  on  the 
basis  of  race. 

I  know  of  no  desegregation  plan  anywhere,  voluntary  or  by  court 
order,  which  has  gone  Seyond—tokenism  is  too      l  a  ^ord— which 
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has  gone  beyond  just  tearing  some  page  out  of  a  statute  book,  which 
does  not  assign  children  to  school  by  race  or  which  doesn't  at  the  very 
least  draw  district  lines  with  regard  to  the  racial  composition  of  the 
student  body.  So  I  \Pould  think  desegregation  enforcement  would 
simply  stop  dead  in  its  tracks. 

Cnairman  Ceixer.  Not  only  would  it  stop  desegregation  in  its  tracks 
but  you  might  even  have  the  effect  of  going  further — rolling  back 
desegregation  to  where  it  was  before  the  Brown  decision. 

Mr.  BiCKEL.  Certainly.  It  would  be  a  radical  rollback. 

Cliairman  Celler.  So  for  these  17  years,  we  would  ha\\*  labored  for 
nothing. 

Mr.  BiCKEL.  That  is  the  waj^  it  seems,  IMr.  Chaii-man.  I  don't  speak 
for  the  point  of  view  that  thinks  busing  is  the  be-all  and  the  end-all 
and  we  ought  to  take  the  schools  and  mix  them  up.  I  am  not  of  that 
view  and  I  think  my  public  record  shows  it,  but  I  think  this  amend- 
ment in  particular  goes  well  beyond  any  busing  problem  that  would 
bother  me.  It  goes  back  to  Broim  versus  Board  of  Education  and  with- 
out reversing  it,  makes  it  unenforceable. 

Chairman  Celler.  You  tliink  in  some  cases  busing  is  not  in  the  best 
interest  of  the  community? 

Mr.  BiCKEi..  Yes,  sir. 

Chairman  Celler.  Do  you  think  there  might  be  some  guidelines  that 
miflrht  be  developed  by  HEW  to  relieve  that  ? 

Mr.  Bickel.  Mr.  Chairman,  I  mentioned  in  my  prepared  remarks 
the  myriad  variables  that  obtain  in  this  field  and  the  enonnous  diffi- 
culty of  drafting.  You  have  thousands  of  school  districts  across  the 
country.  You  have  101  ways  of  busing  to  different  ends  over  different 
distances  from  different  schools  to  different  schools.  One-way  busing; 
part-way  busing.  I  don't  see  how  anyone  in  Washington  could  sit 
down  and  write  a  code  that  would  regulate  that,  I  think  \yhat  one  can 
do  .s  what  Congress  in  my  judgment  ou^jht  to  do,  which  is  to  use  the 
Federal  purse  and  Federal  influence  and  the  sense  of  Congress  to  tell 
all  of  these  thousands  of  school  districts  that  busing  isn't  the  be-all 
and  end-all,  that  they  will  be  supported  by  the  Federal  Government 
in  alternate  measures  they  might  take  to  improve  the  education  of 
children,  which  presumably  is  the  end  result  that  evei7body  wants: 
that  in  areas  where  busing  can  work  well,  as  in  Riverside,  Calif.,  we 
are  told,  that  is  fine,  that  is  one  technique  to  be  usexi;  that  in  other 
areas  school  decentralization  may  be  the  technique  to  be  used;  that 
in  yet  other  areas  something  quite  novel  ought  to  be  tried  even  to  the 
extent  of  tuition  voucher  plans;  that  programs  should  be  tried  for 
bringing  children  of  different  races  together  so  many  times  a  week 
for  special  kinds  of  instruction  and  jfor  special  programs,  leaving 
them  for  the  remainder  of  their  school  experience  m  tlieir  neighbor- 
hood school. 

I  think  Conjjress  can  enlarge  the  shopping  list  beyond  what  the 
courts  with  their  limited  resources  have  been  shopping  from  and  put 
Federal  money  and  Federal  influence  behind  this  variegated,  enlarged 
shopping  list.  But  in  the  end  you  are  going  to  have  to  let  people  at 
the  local  level  decide  what  is  best  for  them. 

Chairman  Ceuer.  If  we  address  ourselves  logically  to  these  varied 
proposals  and  difliculties,  do  you  feel  the  excitement  and  the  emotion 
and  hysteria  would  die  down  as  a  result  ? 
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Mr.  BiCKEL.  Mr.  Chairman,  I  am  no  judge  of  that.  In  my  experience 
witli  this  problem  there  seem  to  be  cyclical  waves  of  excitement.  I 
would  *^^ink  the  only  wise  approach  is  to  address  the  ivality  of  the 
school  situation  over  the  country,  which  is  not  an  encouraging  one — 
it  is  a  highly  depressing  one — and  try  to  affect  it,  try  to  do  somethin*^ 
about  it,  try  to  improve  it.  When  that  is  done,  I  think  you  will  find 
fewer  busing  oi-ders  issuing  from  Federal  courts  because  Federal 
courts  I  think  act,  wisely  or  not.  very  often  with  a  sense  of  despair.  A 
lawsuit  comes  to  them  out  of  a  district  which  is  a  shaiubles.  Children 
from  poor  families  and  black  children  are  simply  not  being  educated 
and  the  remedj*  that  is  proposed  is  integration  and  busing.  There  is 
some  evidence  that  in  some  measure  integration,  in  just  the  right  per- 
centages, will  improve  the  education  of  black  children.  As  the  court 
looks  at  it,  a  busing  order  is  the  only  thing  that  can  issue,  because  that 
is  the  only  thing  a  court  can  do  to  iiiipro\  e  a  situation.  It  can't  appi-o- 
priate  money  or  order  anybody  to  try  new  ])lans.  It  can't  decree  that 
people  be  ingenious  and  inventive  in  attacking  the  school  probleip. 
So  it  orders  busing.  If  Congress  tries  to  alter  that  situation  so  that 
when  a  school  distric  '.  is  brought  before  a  district  judge,  it  isn't  just 
a  wjisteland  where  nobody  is  doing  anything,  but  iit  has  half  a  dozen 
programs  of  one  soit  or  another  going  all  aimed  at  its  poo  and 
black  children  and  all  aimed  at  improving  their  education,  including 
where  possible,  without  hurting  anybody  or  hurting  the  educational 
process,  some  integration. 

If  a  school  district  comes  before  a  district  court  in  that  shape,  I 
don't  think  a  district  judge  will  say  you  have  to  dismantle  all  of  that, 
notliing  else  allowed,  and  bus.  They  won't  say  that.  They  say  bus  now 
because  nothing  else  is  happening. 

Chairman  Celler,  Can  we  draw  on  your  acumen  and  knowledge  and 
expertise  to  give  us  some  suggestion  as  to  how  we  could  meet  the  situa- 
tion yon  have  just  described  ? 

Mr.  BiCKEL.  It  is  very  gratifying  that  you  should  say  so.  You  may 
draw  on  it.  I  am  afraid  if  I  had  a  panacea  I  would  be  enthroneii 
some  place,  in  some  glorious  place.  I  don't  have  a  panac>ea. 

Chairman  Cell'^r.  The  job  is  thrown  in  our  lap  and  we  need  help, 
all  the  help  we  can  get.  We  think  you  might  be  able  to  help  us. 

Mr.  BiCKEL.  I  would  do  anything  I  could,  Mr.  Chairman. 

Chairman  Celler.  Will  you  give  some  thought  to  this  subject  and  let 
\\s  hear  from  you  ? 

Mr.  BiCKEL.  I  would  be  delightexi  to. 

Chairman  Celler.  Wc  are  Happy  to  hear  from  ycu  today.  Are  there 
any  questions? 
^Ir.  HtJNGATE.  Thank  you,  Mr.  Chairman. 

Ijet's  see  if  I  understand.  Is  it  correct  to  sav  that  the  courts  are 
finding  power  in  the  Constitution  to  order  busing  in  situations  in  which 
it  has  boen  orderod  ? 

Air.  BiCKEL.  Yes;  there  can  be  some  question  whether  the  busing 
decree  is  a  matter  of  remedy  or  how  far  it  is  a  matter  '^f  substantive 
constitutional  law,  and  that  might  be  worth  exploring,  but  essentially 
they  are. 

Mr.  HuKOATE.  You  think  it  is  inappropriate  to  place  in  the  Con- 
stitution a  provision  forbidding  ordering  of  such  busing? 
Mr.  BiCKEL.  Yes,  sir. 


Mr.  HuNGATE.  Would  you  think  that  some  of  llicse  problems  mi^ht 
be  reached  short  of  a  constitutional  amendment,  by  statute?  For 
example,  by  statute  amend  the  law  regarding  HEW  guidelines  and 
authority;  perhaps  regulate  the  sort  of  guidelines  that  could  be  issued. 
Would  you  tnink  that  possible  by  statute  ? 

^Ir.  BicKFX.  Yes,  indeed. 

But  niy  inipi'cssion,  Mr.  Ilungate,  is  that  as  of  this  moment  or  in 
the  immediate  past,  it  isn't  HEW  that  has  drafted  or  invented  the 
honvy  busing  orders.  They  come  from  the  court.  For  example,  in  the 
Richmond  case  the  court  rejected  a  HEW  plan  and  adopted  a  consoli- 
dated ])using  plan  of  its  own.  I  have  no  doubt  of  the  authority  of  Con- 
gress to  tell  HEW :  So  far  us  you  are  concerned  wc  don't  want  you 
to  ordoi'  or  induce  or  encourage  this  or  that  kind  of  busing. 

May  I  just  add  what  I  think  would  be  unwise  for  Congress  to  do, 
because  it  seems  to  me  a  sort  of  perverse  position  to  put  districts  in, 
is  to  say  to  a  district,  if  a  court  has  ordered  you  to  bus  and  we  know 
of  no  way  to  get  you  out  from  under  that  order,  we  will  cut  off  Federal 
money.  You  can't  have  Federal  money  in  order  to  complv  with  a  couit 
order.  That  seems  to  me  a  soit  of  perverse  kind  of  cor^  ring  direction 
coniuig  jti-  a  school  district  from  the  Government  in  Washington. 

If  a  court  orders  them  to  .)iis.  T  don't  see  why  they  should  not  have 
Federal  money  to  bus  with.  'l'»ov  are  going  to  have  to  bus  anyway. 

Mr.,  HuxGATE,  That  bring<^,  us  to  another  phase  of  the  current  prob- 
lem— the  court's  lack  of  fHithority  to  appropriate  money.  Do  we  get 
close  to  that,  however,  in  ases  such  as  k^^.rrano  v.  Priest  in  California 
and  Federal  cases  -n  "lumesotf*  ard  Texas  where  the  courts  have  set 
aside  public  school  financing  Jr\:-Jems  which  make  expenditure  per 
pupil  d-  pe'^d  on  a  school  district's  wealth?  What  would  yoi: comment 
be  on  a  court's  authority  to  designate  what  would  be  an  appropriate 
form  of  taxation? 

^Ir.  Btckkl.  I  tend  not  to  read  those  cases  for  all  they  are  possibly 
worth.  That  is,  I  try  to  T-ead  them,  because  I  think  that  is  as  far  as 
the  authority  oT  the  court  ought  to  be  allowed  to  go,  and  as  far  as 
they  ought  to  be  willing  to  go,  I  tend  to  read  them  as  saying:  You 
now  have  on  your  books  a  tax  system  which  is  inequitable  and  which 
Violates  the  equal  protection  clause  of  the  Constitution. 

Federal  courts  ?  .  i\r  much  to  State  taxation  schemes  under  '!ie 
oomniorce  clause..  1  n't  read  the  school  tax  cases  as  saying  it  has  got 
to  bo  equal  \\\  sonic  &  "Use  th'it  the  court  can  prescribe.  I  think  all  it 
amounts  to  is  tolling  the  States :  You  have  to  have  '  method  of  raising 
money  for  schools  which  puts  a  floor  under  all  school  financing. 

Afr.  HrxoATic.  Frequently  we  see  in  the  courts'  opinions  references 
to  title  VI,  and  title  IV,  and  other  authority  in  the  Civil  Rights  Act 
of  HKvk  Would  you  think  it  would  be  possible,  aj^ain  hy  statute,  if 
you  wore  seeking  to  reach  this  problem,  to  amend  title  VI  or  title  IV, 
of  that  aci,  rather  than  seek  a  constitutional  amendment? 

Mr.  BiCKKL.  Yes;  I  have  to,  in  candor,  tell  you  that  I  think  the  pos- 
sibilities of  drafting  a  statutory  provision~A)f  course,  it  is  easier  in 
a  statute  than  in  the  Con.<3titution — ^that  will  cover  the  onsing  problem 
as  such  in  all  of  its  varied  aspects,  that  those  possibilities  are  rather 
slight.  I  thi^^k  it  is  simply  too  varied  and  complex  a  problem  for  any- 
body to  be  able  to  draft  a  provision  ihat  deals  with  all  of  its  aspects; 
that  says  it  is  all  right  in  Kiverdale  but  it  is  not  a'",  right  in  the  cir- 
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cumstanoes  of  Richmond,  yet  it  may  or  may  not  be  all  right  in 
.  Charlotte-Mecklenburg.  You  are  likely  to  wind  up  with  trj^ing  for  a 
criterion  by  distance,  or  how  much  more  busing  than  in  the  past,  or 
something  of  that  sort.  And  that  is  apt  to  be  a  bad  fit  in  a  lot  of  places. 
Or  else  you  are  going  to  so  for  a  standard  like  health,  and  otner  ill 
effects.  That  throws  it  back  to  the  court  No  court  has  ordered  busing 
yet  that  says  we  are  ordering  it  despite  ill  effects  on  the  children.  They 
say  tliey  are  ordering  it  because  it  will  improve  -education.  If  you 
draft  a  statute  that  says  you  can't  order  busing  when  it  has  ill  effects, 
the  court  will  say,  that  is  fine,  and  will  make  the  finding  th:it  it  does 
not. 

Mr.  HuNOATE.  Thank  you. 

Oiairman  Celler.  Mr.  Poff. 

;Mr.  Poff.  Thanl'  'ou,  Mr.  Chairman. 

Professor,  I  hear  you  missed  your  airplane,  and  the  second  bell  hav- 
ing YxniQ  on  tlie  quorum  call,  I  am  in  jeopa .  dy  ^f  missing  a  quorum  call, 
and  it  is  painful  because  I  would  like  to  <v'.e  an  exchange  of  views 
with  the  distinguished  witness.  But  time  sL'r;ply  won't  permit.  I  have 
other  commitments  this  afternoon  that  I  must  make.  I  say  that  by 
wa^  of  explanation  and  not  as  excuse  to  the  chairman  or  to  the  witness. 
It  IS  just  a  pait  of  life  which  we  must  endure,  I  suppose. 

But  in  the  short  time  that  is  available,  may  I  ask  briefly :  In  your 
view,  is  the  Preyer  bill,  with  respect  to  which  you  have  some  )>ei|sonal 
knowledge,  constitutional,  now  that  the  Swann  case  has  been  decided? 

Mr.  BiCKEL.  No,  sir ;  in  my  view  the  bulk  of  it  is  not. 

>rr.  Poff.  In  your  view  is  the  successor  to  the  original  Preyer  bill 
which  1  understand  is  on  the  threshold  of  making  its  debut  later  today 
constitutional  under  the  Swcmn  cases? 

Mr.  BiCKEL.  Yes,  sir ;  it  is. 

Mr.  Poff.  I  wish  I  could  pursue  that.  Ti.ank  you. 

Mr.  Zelenko.  At  this  point  I  think  it  would  be  appropriate  to  i  lert 
in  the  record  H.R.  16484,  91st  Congress,  and  H.R.  i:jr)52,  02d  Con- 
gross,  t he  bills  ii  rst  referred  to.  . 

Mr.  Celler.  The  bills  will  be  printed  at  this  point, 

[H.R.  1U484,  9l8t  Cong.,  second  sess.] 

A  BILL  To  enforce  the  gurrant<^08  of  the  fourteenth  amendment  with  respect  to  the  deseg- 
regation of  public  elementary  and  secondary  schools 

Wlieroas  tlie  fourteenth  nniondment  forbids  tlie  segregation  of  children  in  the 
public  schools  solely  on  the  basis  of  race ;  and 

Wh'^reas  the  Congress  has  the  authority  and  the  duty  to  enforce  the  fourteenth 
aiiiendment  by  ai)proi)riate  legislation ;  and 

Whereas  section  5  of  that  amendment  is  a  positive  grant  of  legislative  power  au- 
thorizing Congress  to  exerei^je  its  discretion  in  determining  whether  and  what 
h-gi^lation  is  needed  to  secure  the  guarantees  of  the  fourteenth  amendment: 
Now,  therefore, 

Up  it  nwQted  hy  the  Soi\nic  and  House  of  Rcprcscntativcft  of  the  United  .States 
of  Amv'tca  in  Conarcfts  asffcmWcd,  That  this  Act  nmy  be  cited  as  the  "National 
}^ciic)oI  1  >esogroga(ion  Act  of  11»70". 

Skction  1.  (a)  The  (lefinltions  of  the  terms  ••public  sobj)or'  and  "school  board" 
oontiiim-d  in  section  401.  subsections  (c)  and  <d)  of  the  Civil  Rights  Act  of  lUVA, 
shall  be  applicable  to  tiils  Act. 

(b)  Segregation  is  the  separation  of  children  of  different  races  in  the  public 
schools  pursuant  to  propulsions  of  ai)i)lleable  law,  or  by  action  of  i)orsons  exer- 
clsin,^'  administrative  authority  over  the  public  sehools,  where  such  action  is  in- 
tended to  achieve  the  separation  of  children  solely  on  the  basis  of  race,  and  lias 
that  effect 
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Sec.  2.  (a)  Any  student  in  any  public  fxrhool  shall  have  the  right  at  the  be- 
ginning of  any  school  year  to  transfer  from  a  school  to  which  he  has  been 
assigrned  or  would  in  the  regular  course  be  assigned,  in  which  his  race  is  in  a 
majority,  to  a  school  in  which  his  race  is  in  a  minority :  Provided^  That  the  exer- 
cise of  such  rij^ht  may  be  postpom*d  for  a  reasonab'  period  of  time  while  the 
most  rai)id  feasible  effective  measures  are  taken  to  .  .eviale  conditions  of  over- 
crowding in  the  school  to  which  transfer  is  requested :  And  provided  further^ 
That  the  school  to  which  transfer  is  requested  offers  education  in  the  grade 
equivalent  to  that  from  which  the  student  transfers. 

(b)  Transportation  which  may  be  required  to  effectuate  the  right  of  transfer 
under  this  section  shall  be  provided  at  public  expense. 

(c)  Any  person  or  persons  alleging  that  the  right  established  in  subsections 
(a)  and  (b)  of  this  section  has  been  denied  to  him  or  her  individually  or  to  a 
clabs  of  which  ht-  oi  she  is  a  niember.  or  the  Atluiiiey  General,  if  he  has  reason- 
able cause  to  believe  that  any  person  or  class  of  persons  have  been  denied 
such  right,  may  bring  a  civil  action  in  the  appropriate  district  court  of  the 
United  States  for  equitable  relief,  including  an  application  for  a  permanent 
or  temporary  injunction,  or  other  order. 

(d)  In  any  action  commenced  under  this  section,  the  court  shall  allow  the 
moving  party  or  parties,  other  than  the  United  States,  a  reasonable  attorney's 
fee  as  part  of  the  costs,  if  such  party  or  partii    prevail  in  the  action. 

Sec.  3.  Where  there  are  students  of  a  particular  race,  color,  or  national  origin 
concentrated  in  certain  schools  or  "lasses,  school  boards  shall  insure  that  these 
students  are  not  denied  equal  educational  opportunities  by  practices  which  are 
less  favorable  for  educational  advancement  than  the  practices  at  schools  or 
classes  attended  primarily  by  students  of  uny  other  race,  color,  or  national  origin. 
Examples  of  disparities  between  si'ch  schools  and  classes  which  may  constitute 
a  denial  of  equal  educational  oppon  nities  Include — 

(A)  comparative  overcrowding  of  classes,  facilities  and  activities; 

(B)  assignment  of  fewer  or  less  qualified  teachers  and  other  professional 
staff; 

(C)  provision  of  less  adequate  curricnlums  and  extracurricular  activities 
or  less  adequate  opportunities  to  take  advantage  of  the  available  activities 
and  services; 

(D)  provision  of  less  adequate  student  services  (guidance  and  counseling, 
job  placement,  vocational  training,  medical  services,  remedial  work)  ; 

(E)  assigning  heavier  teaching  and  other  professional  assignments  to 
school  staff ; 

(F)  maintenance  of  higher  pupil-teacher  ratios  or  lower  per  pupil  ex- 
penditures ; 

(G)  provision  of  facilities  (classrooms,  libraries,  laboratories,  cafeterias, 
athletic,  and  extracurricular  facilities),  instructional  equipment  and  sui>- 
plie*<.  and  textbooks  in  a  comparatively  insuflacient  quantity ; 

(ID  provision  of  buildines.  facilities,  instructional  equipment  and  sup- 
plie.^-,  and  textbooks  which,  comparatively,  are  poorly  maintained,  outdated, 
tomiwrary,  or  otherwise  inadequate. 
Sec.  4.  (a)  All  persons  exercising  administrative  authority  under  the  laws 
of  a  State  or  of  the  United  States  over  public  schools  have  the  affirmative  duty 
to  eliminate  segregation  or  any  other  discrimination  based  solely  on  race  in 
public  schools  subject  to  their  authority,  and  to  correct  the  present  effects  of 
pa.s-t  segregation  ov  other  discrimination  based  solely  on  race. 

(b)  A  t»u])lic  school  is  organised  and  administered  in  compliance  with  the 
Constitution  and  laws  of  the  ^'nited  States  when  all  persons  exercising  admin- 
istrative authority  over  it — 

(1)  have  in  good  fnith  di.<5charcred  their  affirmative  dutv  under  subsection 
(a),  provided  that  the  tiue^tion  <  f  good  fait);  shall  be  treated  as  a  que>tioii 
of  fnrt  by  courts  of  the  United  States  adjudicating  suits  brought  under 
the  Constitution  or  laws  of  the  United  States,  and  by  duly  authorized  offi. 
cers  of  the  United  States  implementing  title  VI  of  the  Civil  Rights  Act 
of  1004,  and  shall  be  decided  by  them,  having  regard  to  the  critoria  set 
forth  in  this  Act ;  and 

(2)  have  insured  that  the  school  system  or  systems  subject  to  their  au- 
thority are  unitary  .,chool  .system,   as  defined  in  section  5  of  this  A<3t. 

Sec.  !h  For  the  pur^)Oses  of  Ihls  Act— 

(a )  Tbe  term  ^'un'    ry  sch  ol  syjstem"  moans  one  in  which-— 

(3)  ti.o  requirements  of  .section  2,  subsections  (a)  and  (b),  and  of  sec- 
tion 3  of  this  Act  have  been  met ; 
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(2)  scliool  aotivitips  are  oiien  to  all  pupils  and  faculty  and  staff,  without 
si'giv;i;ution  or  aii>  C/ther  dis<•rinlill:^tiou  based  solely  on  race: 

(3)  .subject  to  the  provisions  of  section  2  of  this  Act.  each  child  attends 
the  school  nearest  its  place  of  residence,  or  the  ratio  of  racial  minority  to 
racial  majority  pnpil  population  in  each  school  is  within  00  per  eentuin  to 
150  p(»r  ^*»utum  of  the  percentage  representing  the  proportion  which  the 
number  of  students  oi  a  minority  race  bears  to  the  entire  pnpil  enrollment 
in  ix  system  admiuistered  by  a  school  board,  where  the  geographical  bounda- 
ries of  I  he  systen*  are  thouxsehes  not  determined  on  the  basis  of  racial 
considerations  of  any  sort  r 

PrnvHh'd,  howi'vrr,  That  variances  from  a  policy  of  assigning  each  child  to  the 
school  nearest  to  his  place  of  residence  may  be  made — 

(A)  to  the  e.\tent  necessitated  l»y  variations  in  the  availability  of  pro- 
grams suited  to  the  needs  of  the  child,  school  capacity,  traffic  conditions, 
and  other  considerations  of  ease  of  access ; 

(ii)  i>nrsnaiit  to  nieasnres  pnt  into  effect  by  a  school  i>oard  or  other  per- 
s<m.>  exercising  authority  over  pnbiic  schools  under  the  laws  of  a  State,  the 
District  of  Columbia,  or  a  territory  of  the  United  t>iates,  uhere  such  meas- 
ures are  intended  to  achieve  better  racial  balance  in  the  school  population, 
nnd  have  that  effect ;  and 

(C)  pursuant  to  measiires  put  into  effect  by  a  school  board  or  other 
persons  exercising  authority  over  jniblic  schools  under  the  laws  of  a  State 
or  of  the  United  States,  where  such  measures  are  intended  to  prevent  the 
resegi-egation  of  a  school,  and  have  that  effect. 
<h)  Variances  provided  for  in  paragraph  (3)  (A)  of  this  section  shall  be 
lawful  only  if  they  result  in  the  assignment  of  children  to  public  schools  or 
within  such  schools  without  regard  to  their  race.  Variances  provided  for  in 
paragraphs  (3)  (B)  and  (3)  (C)  shall  be  lawful  only  if  tliey  form  part  of  policies 
pursued  in  good  faith  to  achieve  better  racial  balance  or  to  prevent  resegregation. 
The  question  of  good  faith  shall  be  treated  as  a  question  of  fact  by  courts  of 
the  l^niteil  States  in  the  course  of  adjudicating  suit^t  brought  under  the  Oou-^rtitu- 
tion  or  laws  of  the  TJnitetl  States,  and  by  duly  authorized  officers  of  the  United 
States  implementing  title  VI  of  the  Civil  Rights  Act  of  1004:  Provided,  however, 
That  school  boards  or  other  persons  exercising  authority  over  pnbiic  schools  who 
shall  i>ut  into  effect  variances  intended  to  prevent  resegregation  shall  have  the 
burden  of  proof  in  showing  their  good  faith  int million  to  do  .so. 

J?EC.  6.  (a)  Any  person  or  persons  alleging,  or  the  Attorney  General  if  he  has 
rea.^mable  cause  to  believe,  that  any  policy  or  measure,  adopted  by  a  school  board 
or  other  person  or  i)er&ons  e.\errising  administrative  authority  over  a  school 
or  .schools  in  a  ^y^ten  which  is  otherwise  a  nnit.iry  one,  was  intended  to  achieve 
the  separation  of  children  solely  on  the  ha.sis  of  race,  and  has  had  that  effect, 
may  bring  a  civil  action  in  the  appropriate  United  States  district  court  for 
equitable  relief,  including  an  application  for  a  iKjrmanent  or  temporary  injunc- 
*''on,  or  other  order.  The  court  shall  res<*ind  such  poli^^y  or  mea.su re.  and  shall 
order  affirhiative  action  to  be  t-iken  to  cure  present  effects  still  directly  attribut- 
able as  having  been  caused  by  .such  policy  or  measure. 

(b)  In  any  action  eommenml  under  this  section,  the  court  .shall  allow  the 
moving  party,  other  than  the  United  States  a  rea::oiiable  attorney's^  fee  as  part 
of  the  costs,  if  such  party  or  parties  prevail  in  the  action. 

(c)  Any  policy  or  measure  found  by  an  officer  of  the  United  States  duly  au- 
thorized to  implei-.ent  title  VI  of  the  Civil  Hight-^  Act  of  1064,  to  give  rise  to  a 
cause  of  action  under  this  section,  shall  be  found  by  him  to  be  a  violation  of  said 
title  VI,  even  though  suit  has  not  been  brought  in  a  court  of  the  United  States 
unde:  this  section.  The  violation  shall  be  deemcnl  to  have  terminated  upon  appli- 
cation )uy  the  school  board,  or  other  persc»n  responsible,  of  the  remedy  that  a 
court  would  apply  tinder  subsection  (a)  of  this  section. 


Be  V  t  nacted  hy  the  Senate  and  Home  of  Representatives  of  the  United  States 
of  Amer  :a  in  Congress  assemhledt  That  this  Act  may  be  cited  as  the  "National 
Educational  Opportunities  Act". 


A  BILL 


in  R.  I.'ISSS.  02il  Cong.,  second  scss.] 

r  afTording  equal  educational  opportunities  for  students  In  the 
Nation's  elementary  and  secondary  schools 
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STATEMRN'T  OF  FINDINGS 

Sec.  2.  Tlie  Congress  finds  that — 

(a)  The  time  is  at  hand  when  substantially  all  school  systems  administered  or 
directed  hy  local  educational  agencies  will,  in  compliance  with  the  Constitution, 
hare  become  unitary. 

(b)  As  the  demography  of  the  Nation  continues  to  change,  local  educational 
agencies  are  not  required  by  the  Constitution  to  make  year-by-year  adjustments 
of  the  racial  composition  of  student  bodies,  once  the  affirmative  duty  to  desegre- 
gate has  been  fulfilled  and  racial  discrimination  through  official  action  *n  public 
schools  has  been  eliminated.  In  the  absence  of  a  showing  that  eitner  a  local 
educational  agency  or  another  agency  of  a  State  has  deliberately  attempted  to 
fix  or  alter  demographic  patterns  to  affect  the  racial  composition  of  the  schools, 
further  Federal  intervention  to  secure  performance  of  the  affirmative  constitu- 
tional duty  to  desegregate  is  not  called  for. 

(c)  Throughout  the  Xatiou  inequality  in  education  opportunity  persists  for 
children  from  minority  groups  and  from  low-income  families,  av^^  the  educational 
results  achieved  with  such  children  are  often  below  the  results  achieved  with 
children  from  other  racial  and  socioeconomic  backgrounds. 

(d)  Throughout  the  Nation  minority  group  children  and  children  from  low- 
income  t'tmilies  are  often  concentrated  in  schools  in  which  they  form  a  majority 
of  the  student  population. 

PURPOSE 

Sec.  3.  It  is  the  purpose  of  this  Act: 

(a)  To  improve  and  to  equalize  the  results  achieved  by  elementary  and 
secondary  education  throughout  the  Nation. 

(h)  To  encourage,  where  possible  consistently  with  the  objectives  stated  in 
sul>:4dction  (a>  of  this  sectioUt  the  elimination  of  the  concentration  of  chilaren 
from  minority  groups  and  low-income  families  in  certain  schools. 

(c)  To  prevent,  when  possible  consistently  with  the  objectives  stated  in  sub- 
section (a)  of  this  section,  the  resegregation  of  schools  after  desegregation  has 
been  achieved. 

(d)  To  eliminate  any  educational  ill  effects  resulting  from  the  concentration 
of  children  from  minority  groups  and  from  low-ineome  families  in  schools  where 
such  concentration  persists. 

TITLE  I— LOCAL  RIGHTS  AND  RKSPONSIBILITIKS 

KIOUT  TO  TRANSFER 

Sec.  101.,  (a)  (1)  Subject  to  paragraph  (2),  any  student  iu  any  public  school 
shall  have  tJie  right,  at  the  beginning  of  f.n.v-  .^chool  year,  to  transfer  from  a 
school  to  which  he  has  been  assigned  or  would  in  the  i-egular  coui.'^e  be  assigned 
and  in  which  his  race  is  in  a  majority  to  a  school  in  which  his  race  is  a 
minority,  if  the  school  to  which  transfer  is  requested  offers  cducjition  in  the 
grade  equivalent  to  that  from  wJiich  tho  student  tninsfers. 

(2)  A  local  educational  agency  may  iM)stpoue  a  student's  privilege  to  exercise 
the  right  granted  by  8ub.section  (a)  for  a  reasonable  period  of  time  while  the 
most  rapid  feasil)le  effective  measure*?  are  uiken  to  alleviate  conditions  of  over- 
erowdinjr  in  the  school  lo  which  transfer  is  requested. 

(h)  Transportati(,n  which  may  be  required  to  <*frectu;ite  the  rit»ht  of  tran*?- 
fer  under  this  section  shall  l>e  provided  by  the  local  cducatioujil  agency. 

Any  person  or  persons  alleging  that  the  rii,'ht  established  iu  subsections 
f^i)  and  (I))  of  this  section  hns  been  ft^nied  to  him  or  her  individu;illy  or  to 
a  class  of  which  he  or  she  is  a  meinncr.  or  the  Attorney  Geuersil,  if  '»e  bas  rea- 
sonalile  muse  to  b(»li(;ve  t'nat  any  rer-  m  or  class  of  jjcr'^oiis  h.ove  been  denied 
.such  n'crht,  may  brine:  a  civil  action  the  appropriate  dt^lriet  court  of  the 
t'liited  States  for  equitable  relief,  including  an  appHeatiou  for  a  ponnanent 
or  ItMuptHViry  injunction,  or  other  order. 

(d)  In  any  .iciion  commenced  under  this  section,  the  court  umy  nllow  the 
laoving  parly  or  parties,  other  th;iu  the  United  States,  a  reasona))le  attorney's 
fee  as  i)art  of  the  costs,  if  sncJi  j)nrty  or  i)ariie^  previal  In  the  ,'jction.  Where 
the  prev.Miiintr  jjarty  is  t!4e  (lef(  :idaut,  the  court  may  allow  such  jircvniling  party 
a  reasonable  attorney's  fee  as  pnrt  of  the  cost  upon  a  finding  that  the  proceed- 
ings were  unnecsssary  to  bring  about  compliance. 
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EQUAL  EDUCATIONAL  OPPORTUNITIES 

Sec.  102.  (a)  Where  children  from  minority  groups  are  concentrnted  in  cer- 
tain schools,  local  educational  at^encies  shall  insure  that  these  students  are  not 
denied  equal  educational  opportunities  by  practices  \rhich  are  less  favorable 
for  educational  advancement  than  the  practices  at  schools  attended  primarily 
by  students  of  any  other  race,  color,  or  national  origin.  Examples  of  disparities 
between  such  schools  w  Ich  may  constitute  a  denial  of  equal  educational  oppor- 
tunities include — 

(t)  comparative  overcrowding  of  classes,  facilties,  and  activities; 

(2)  assignment  of  fewer  or  less  qualified  teachers  and  other  professional 
staff; 

(3)  provision  of  less  adequate  curriculums  and  extracurricular  activities 
or  less  adequate  opportunitie.s  to  take  advautnge  of  the  available  activities 
and  services; 

(4)  provision  of  less  adequate  student  services  such  as  guidance  and 
counseling,  job  placement,  vocational  training,  medical  services,  remedial 
work ; 

(.5)  assigning  heavier  teaching  and  other  professional  assignment  to- 
school  staff; 

iG)  maintenance  of  higher  pupil-teacher  ratios ; 

(7)  provision  of  facilities  (classrooms,  libraries,  laboratories,  cafeterias, 
athletic,  and  extracurricular  facilities),  instructional  equipment  and  sup- 
plies, and  textuooks  in  a  comparatively  insufficient  quantity;  and 

(5)  provision  of  building,  facilities,  instructional  equipment  and  sup- 
plies, and  textl>ooks  which,  comparatively,  are  poorly  maintained,  outdated, 
teinponry,  or  otherwise  inadequate, 

(b)  No  b)cal  educational  agency  shall  adopt  any  policy  or  measure  which  is 
intended  to  achieve  the  separation  of  children  on  the  basis  of  race,  and  has 
that  effect.  ^  ^  . 

(c)  The  Secretary  shall  issue  regulations  further  setting  forth  measures  to  be 
taken  by  local  educational  agencies  to  come  into  compliance  with  this  section. 


LAWSUITS 

Sec.  103.  (a)  Any  person  or  persons  alleging,  or  the  Attorney  General  if  he 
has  reasonable  cause  to  believe,  that  any  policy  or  measure  of  a  local  education  \1 
agencv  Violates  section  102  of  this  Act,  may  bring  a  civil  action  in  the  approi)riatc 
United  States  district  court  for  equitable  relief,  including  an  appUcation  for 
a  permanent  or  temporary  injunction,  or  other  order.  If  the  court  finds  that  such 
policy  or  measure  exists, 'it  shall  order  the  rescinding  of  such  policy  or  measure, 
and  shall  order  affirmative  action  to  be  taken  to  cure  present  effects  caused  by 
such  policy  or  measure. 

(b)  in  any  section  commenced  under  this  section,  the  court  may  allow  the 
moving  party,  other  than  the  United  States,  a  reasonable  attorney's  fee  as  part 
of  the  costs.  If  such  party  or  parties  prevail  in  the  action.  Where  the  pre- 
vailing party  is  the  defendant,  the  court  may  allow  such  prevailing  party  a 
reasonable  attorney's  fee  as  part  of  the  cost  upon  a  finding  that  the  proceedings 
were  unnecessary  to  bring  about  compliance. 

(c)  Any  policy  or  measure  which  violates  section  102  shall  also  be  defined 
to  constitute  a  violation  of  section  601  of  the  Civil  Rights  Act  of  1064,  whether 
or  not  a  civil  action  with  respect  to  such  violation  has  been  brought  under  this 
section. 

TITLE  II—STATB  RESPONSIBIi.iTIES 


STATE  PLAN 

Sec.  201.  (a)  Each  State  shall  prepare  and  submit  to  the  Secretary  for  his 
approval,  in  accordance  with  regulations  issued  by  him  a  plan  to  carry  out  the 
purpose  of  this  Act  as  .stated  in  section  3. 

(b)  The  plans  of  Virginia  and  Maryland  shall  take  account  of  the  areas  of 
the  District  of  Columbia  nearest  to  e;ich  and  shall  be  worked  out  in  consultation 
with  the  local  educational  agency  of  the  District  of  Columbia. 


ADVISOKT  COUNCILS  AND  COMMITTEES 

S»5C.  202.  The  plan  submitted  by  each  State  sh«ill  provide  for— - 

(a)  the  establishment  of  a  State  advisory  council  which  shall  be  appointed 
by  the  Governor  and  which  shall— 
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(1)  iridii'le  as  niombers  Lusines^^men.  oducators,  parents,  and  roprc*- 
Pcntativc*?  of  tho  jroneral  pulUic,  and  shall  he  so  constituted  that  parents 
of  children  atteudinjr  public  schools  constitute  at  least  a  majority  of 
such  membership,  and  that  parents  of  children  from  minority  groui)8 
are  represented  in  an  approximately  proiKirtionate  number  to  the  num- 
ber of  minorit;.  j?roup  cliildren  in  the  school  age  population  of  the  State ; 

(2)  advise  the  State  eflucational  agency  on  the  development  of  and 
policy  matters  arising  in  the  administration  of  the  State  plan  sub* 
niitted  pursuant  to  this  title :  and 

(3)  prepare  and  submit  through  the  State  educational  agency  to  the 
Secretary  an  annual  evaluation  re]>ort  accompanied  by  such  additional 
connnents  of  the  State  agency  as  it  deems  appropriate,  which  evaluates 
the  progress  made  in  that  year  by  the  State  in  achieving  the  purpose 
of  this  Act ;  and 

(b)  the  e.«*^ablishment  of  local  advisory  committees  which  shall — 

(1)  include  as  niembevs  parents  of  children  attending  public  schools, 
and  shall  he  so  constituted  that  parents  of  children  from  minority 
groups  are  represented  in  an  approximately  pro()ortionate  number  to 
the  number  of  minority  group  children  in  the  school  age  x>opulation  of 
th**  loc.il  (<Inrational  acency ;  and 

(2)  advs^c  the  local  educational  agency  on  its  participation  in  the 
State  plaa. 

PROVISIONS  OF  THE  PLAN 

Sec.  203.  The  plan  submitted  l)y  each  State  shall—  . 

(a )  be  sultfnitted  to  the  Secretary  hy  .Tune  30. 1973 ; 

(b)  bo  develo])ed  in  consultation  with  local  educational  agencies  and  the 
State  advisory  council ; 

(c)  (1)  define  goals  consistent  with  the  purpose  of  this  Act  as  set  forth 
in  section  3  and  provide  for  attaining  such  goals  by  a  date  approved  by  the 
Secretary,  Imt  in  no  event  later  than  August  30.  1983: 

(2)  include  specific  means  for  attaining  such  goals,  which  means  may 
Include  such  features  as . 

(A>  drawing  children  from  the  core  city  into  outlying,  suburban 
schools : 

^B>  red-awing  zone  boundaries,  pairing  and  clustering  schools,  estab- 
lisliing educational  parks  and  magnet  schools : 

(C)  providing  professional  and  paraprofessional  staff  for  guidance, 
cnunseling.  and  special  services  to  minority  group  children  ^n  new  en- 
vironments to  which  they  may  he  assign^  1,  or  may  have  transferred: 

{D>  expanding  or  alterinr  facilities  to  accommodate  students  trans- 
ferred to  new  schools ! 

(E)  public  education  efforts  and  other  community  activities  in  sup- 
port of  new  plans,  programs,  or  projects ; 

(F)  wnrk  study  programs  for  junior  high  school  chJdren  In  need 
of  Unancial  nssi<5tinco  to  complete  their  education; 

(G)  developing  and  implementing  interracial  education  programs  and 
projects  involving  the  joint  participation  of  minority  group  and  non- 
minority  group  children  attending  different  schools,  public  or  private, 
including  extracurricular  activities  and  cooperative  exchange  or  other 
arnmgeraents  between  schools  within  the  same  or  different  school  dis- 
tricts: 

(H)  remedial  and  other  services  to  meet  the  special  needs  of  under- 
achieving children,  including  development  and  employment  of  new  In- 
structional techniques  and  materials; 

decentralisMition  and  diversification  of  clusters  of  public  schools 
under  conimnnity  control,  but  only  upon  decision  by  majority  vote  In 
the  community,  and  only  if  the  principle  of  voluntarism  is  observed 
so  tlifit  communities  are  self-defining,  and  families  that  do  not  wish  to 
form  part  of  community  control  system  are  supported  in  transfc :ring 
their  children  out; 

(J>  tuition  voucher  projects  for  use  in  public  and  private  nonprofit 

schools ; 

(d)  assure  thai;  in  each  year  of  operation  of  the  plan  substantial  progress 
will  be  made  toward  meeting  tlie  purpose  of  the  Act; 

(e)  specify  how  additional  State  financial  assistance  ^ill  !>e  made  avails- 
able  to  local  educational  agencies  undergoing  desegregation  pursuant  to  a 
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court  order,  a  pUn  approved  in  accordance  witli  title  VI  of  tlie  Civil  Kii;]its 
Act  of  1904,  or  an  order  issued  by  a  State  agency  or  official  of  competent 
jurisdiction ; 

(f>  specify  how  programs  now  funded  under  the  Elementary  and  .Second- 
ary Education  Act  of  1{>G5,  or  any  other  federally  fundtHl  program  for  edu- 
cational enrichment  or  desegregation  assistance,  are  fitted  into  and  coordi- 
nated with  operation  of  the  pian ; 

(g)  specify  the  procedures  to  be  used  by  the  State  educational  ajjoncy  in 
coordinating  the  efforts  of  the  local  educatiouai  agencies  desegregating  (as 
specified  in  subsection  (e)  or  voluntarily  integrating) ; 

(h)  specify  what  proc-eilures  will  l)e  used  by  the  State  educational  agency 
to  assume  control  (after  proper  notice  and  an  administrative  hearing)  of 
local  <Hlucational  agencie*--  where  the  State  agency  finds  a  clear  and  sys- 
tematic pattern  of  the  downgrading  of  public  education  by  the  local  educa- 
tional agency ; 

(i)  .si>ecify  wh-.t  proceclures  will  be  used  by  the  State  educational  agency 
for  involving  on  an  equitable  Imssis  chi!dr»»n  enrolled  in  private  nonprofit 
schools  in  the  programs  funded  under  this  -Act  to  the  extent  that  their 
participation  will  assist  in  achieving  the  pun^ose  of  the  Act;  and 

(j)  assure  that  the  Stale  educational  agency  will  require  each  local  edu- 
cational agency  to  report  to  it  annually  nn  its  implenienlation  of  tlie  State 
plan,  and  (hat  the  State  agency  will  report  annually  to  the  Secretary  on 
the  States  overall  implementation  of  its  plan. 

GRANTS 

Sec  204.  (a)  (1)  There  are  authorized  to  l>e  appropriated  for  carrying  out  this 
title  not  in  excess  of  $100,(H)0.000  for  fiscal  year  197;^.  and  not  in  '.'xcess  of 
$500,000,000  for  fijicai  year  1074,  and  each  fi.scal  year  thereafter. 

(2)  The  Secretary  shali  allot  80  per  centum  of  the  sums  appropriated  under 
paragraph  (1)  for  a  fiscal  year  among  the  States  so  that  the  amount  allotted  to 
each  State  l>ears  the  same  ratio  to  such  ^^0  \ter  centum  of  such  sums  as  the 
aggregJite  num})er  of  minority  group  children  aged  five  to  seventeen,  inoiuslve, 
in  such  Stale  bears  to  the  aggregate  number  of  such  children  in  all  the  States. 

(b)  From  the  sum  allotted  to  e;ich  State  for  flscai  year  1973,  the  Secretary 
may  make  a  pl.inninj:  grant  to  the  State  educational  agency  and  supplementary 
planning  grants  to  other  public  and  private  agencies  assisting  the  S;ate  asrency, 
to  enable  such  State  to  prepare,  and  prepare  for  carrying  out,  its  State  pian. 

iv)  Fr^m  the  sum  allotted  to  each  Str.te  for  fiscal  year  1974.  and  each  succeed- 
ing fiscal  year,  the  Secretary  may  make  grants  to  the  State  'Klucational  agency 
for  programs  to  implement  the  approved  Stat«  pian. 

(d)  AH  .sums  appropriated  under  thp  Elementary  ar^d  Secondary  Education 
Act  of  1965.  and  all  other  Federal  funds  appropriated  under  programs  for  edu- 
cational enrichme:it  or  for  desegregation  assista?tce  shall  be  aiiotted  to  imple- 
ment the  approved  plan. 

(e)  From  the  20  i»er  centum  of  the  appropriations  under  Subsection  (a)(1) 
not  allotted  among  the  Rtate.^  pursuant  to  subsection  (a)(2)  for  a  fiscal  year, 
the  S€cretar>  may  make  grants  to.  or  contracts  with,  any  public  or  private 
agencies  which  may  assist  in  achieving  the  pun>ose  of  this  Act 

(f)  No  funds  granted  under  this  title  may  be  used  to  supplant  State  or  local 
educational  funds  being  expended,  or  that  would  bave  been  expended,  absent 
The  grant,  in  '  r  for  pul»Hc  .schools  or  to  assist  any  private  school  directly 

AD  \f INIS'.ntATIOX  Oh'  GRANTS 

Sec.  205.  (n>  The  Secretary  shall  approve  any  State  plan  which  meets  the 
requirements  of  section  203.  and  shall  not  finally  di.sapprove  any  such  plan  with- 
out first  afordiiig  the  agency  administering  the  plan  reasonrble  notice  and  an 
opportunity  for  .i  hearing. 

(b)  Whenever  the  Secretary,  nfter  reasonable  notice  and  opportunity  for  a 
hearing — 

( 1 )  disapproves  a  plan  pursuant  to  subsecti.m  (a ).  or 

(2)  finds: 

(i)  tliat  no  plan  has  been  submit  ted  by  a  State, 

(ii)  that  a  Stal)  plan  approved  inder  subsection  (a>  has  l»een  so 
changed  that  it  no  longer  complies  with  the  requirements  o/  section  2(^t 
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(iii)  that  iu  the  administration  of  such  a  plan  there  is  a  failure  to 
comply  substantially  with  any  such  provisions,  or 

(iv)  that  a  grantee  is  in  violation  of  section  204(f), 

the  (Secretary  shall  notify  the  grantee  that  further  payments  will  not  be  made 
to  the  grantee  under  this  title,  under  Ut'e  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  or  under  title  III  of  the  Elementary  and  Secondary  Edu- 
cation Act  oC  1965  or  any  other  educational  enrichment  or  desegregatiop  assist- 
ance program  (or.  in  his  discretion,  that  further  payments  will  be  limited  to 
grantees  or  programs  not  affected  by  the  failure)  until  he  is  satisfied  that  there 
will  no  longer  be  any  failure  to  comply.  Until  he  is  so  satisfied,  the  Secretary 
5hall  make  no  further  payment**  under  such  titles  (or  shall  limit  paymf  iits  to 
grantees  or  programs  not  affected  by  the  failure). 

JUDICIAL  REVIEW 

Sec.  200.  (a)  If  any  State  is  dissatisfied  with  the  Secretary's  final  action  with 
respect  to  the  approval  of  its  State  plan  under  section  205(a)  or  with  his  final 
action  under  section  205(b),  such  State  may,  within  sixty  days  after  notice 
of  such  action,  file  with  the  United  States  court  of  api>eals  for  the  circuit  in 
which  such  State  is  located  a  petition  for  review  of  that  action.  A  copy  of  the 
petition  chall  be  forthwith  transmitted  by  the  clerk  of  the  court  to  the  St»cn»tary., 
The  Secretary  thereupon  shall  file  in  tlie  court  the  record  of  the  proceeding*;  on 
which  he  basc»d  his  action,  as  provided  in  section  2112  oi  title  28,  United  Statey 
Code. 

«Jm  The  findings  of  fnot  hy  the  Secretary,  if  snpi)ort<'d  l»y  sub.^tantiai  evi- 
dence, jshall  bo  conclusive;  but  the  court,  for  good  cause  shown,  may  remand 
tite  case  to  the  Secretary  to  take  further  evideuef*.  and  the  Secretary  may 
thereupon  make  new  or  modified  findings  of  fact  and  may  modify  his  previous 
action,  and  «;hall  certify  to  the  court  the  record  of  the  further  proceedings.  Such 
new  or  modified  findings  of  fact  shall  likewise  be  conchisive  if  supported  by 
substantial  evidence. 

(c)  The  term  "loca'  educational  agency''  means  a  public  Ixiard  of  edue'ition  or 
to  set  it  aside,  in  whole  or  in  p;:rt.  The  judgment  of  the  court  shall  he  suli,!e-f 
to  revi(-w  hy  the  Supreme  Court  of  the  United  States  upon  certiorari  or  certi- 
fication as  provided  in  section  1254  of  title  28.  United  States  Code. 

TITLE  III— GEXKRAL  PROVISIOXS 

DKFINITIO.NS 

Sec.       For  purposes  of  this  Act — 

in\  'I'.ie  term  "minority  group"  means  Xegroes,  American  Indians  Spanish- 
sumamed  Americans,  and  Orientals. 

i}*)  The  term  *'low-income  faniily"  means  a  family  with  an  aimual  income  of 
]es*^  than  $:^.00(). 

(C)  The  term  "local  educational  agency"  mean.s  a  public  board  of  educati<m  or 
other  public  authority  legally  constituted  within  a  State  for  either  a(huinistra- 
tive  Control,  or  direction,  of  public  elementary  or  secondary  schocs  in  a  city, 
county,  township.  sehcKd  district,  or  other  political  subdivision  of  ;i  State,  or 
such  combination  of  ^ehool  districts  or  counties  as  are  recogni/e<l  in  a  State 
as  an  administrative  agency  for  it«  public  elementary  or  secondary  schools,  or 
a  combination  of  local  educational  agencies. 

(d)  The  term  "nonprofit*'  as  applied  to  an  agency,  organization,  or  institu- 
tion ujeanv  an  agency,  organization,  or  institution  owned  or  operated  by  one 
or  more  lumprofit  cor|»orations  or  associati(ms  eontribnti(tns  to  wliicli  arc  de- 
ductible ui.der  .section  370(b)  (1)  (A)  (ii)  of  the  Internal  Ueveuue  Code  and  no 
part  of  the  net  earnings  of  which  inures,  or  may  lawfully  inure,  to  the  benefit 
of  any  private  shareholder  or  individual. 

(e)  The  term  "school"  means  a  school  which  provides  elementary  or  secondary 
education,  as  determineci  im'<er  State  law,  except  that  it  does  not  include  any 
education  provided  beyond  grade  12 

(f)  The  term  "Secretary*'  means  tlie  Secretary  of  Health.  Ir^lueatioa.  and 
AVelfare. 

(g»  The  term  *'State  ducat bmal  agency''  means  the  State  luiard  of  education 
or  (»!her  agency  of  officer  i;rimrtrily  respoi  ^ible  for  the  State  super\i.sion  of 
public  elementary  and  secondary  schools,  or,  if  there  is  no  such  officer  or  agency,, 
an  officer  or  agency  designated  by  the  Governor  or  by  State  law  for  this  purpose. 

{I})  The  term  "SUite*'  means  one  of  the  fifty  States  or  the  District  of  Columbia. 
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EVALUATION* 

Skc.  302.  Such  portion  as  tlie  Secretary  may  determine  but  not  more  than  1 
per  centum,  of  any  appropriation  under  this  Act  for  any  tiscal  year  shall  be 
available  to  him  under  section  204(e)  for  evaluation  (dirwtly  or  by  jrrant  oi 
contract)  of  the  programs,  activities,  and  projects  authorized  by  this  Act. 

NATIONAL  ADVISORY  COUNCII, 

$>Ec.  303.  (a)  There  is  hereby  established  a  National  Advisoiy  Council  on  Edu- 
cational Opportunities,  consisting  of  fifteen  members  appointed  by  the  President, 
which  shall— 

(1)  advise  the  Secretary  vnth  i-espect  to  the  oi)eration  of  the  plans  au- 
thorized aud  required  by  this  title,  including  the  preparation  of  regulations 
and  the  deveiopmeut  of  criteria  for  the  approval  of  applications ;  and 

(2)  review  the  operation  of  the  plans. 

(b)  The  Secretary  shall  submit  an  estimate  under  ♦he  authority  of  section 
401(c)  and  part  C  of  the  General  Education  Provisions  Act  to  tl^e  Congress 
for  the  appropriations  necessary  for  the  Council  created  by  subsection  (a)  to 
carry  out  its  functions. 

Mr.  Zklexko.  Professor,  there  have  Iwn  some  proposals  to  strip 
Federal  couils  of  the  power  to  issue  remedial  ordei-s  where  Constitu- 
tional violations  arc  found.  I  knov.;  you  haven't  examined  those  in  de- 
tail, but  would  you  comment  on  either  the  \vis<loin  or  validity  of  an 
effort,  by  statute,  to  strip  a  Federal  couit  of  its  equity  power  to  i  .-medy 
constitutional  deprivations? 

Mr.  BiCKKL.  Certainly.  I  have  seen  the  text  as  reported  in  the  news- 
paper, of  the  Griffin  aiiiendment  that  failed  in  the  Senate.  That  is  a 
proposal  of  that  sort  and  seems  to  be  the  clearest  and  plainest. 

As  you  know,  tliat  is  a  &^rt  of  challenge  to  tl  e  Court  ^hat  it  has  not 
had  thi  o  .vn  at  it  since  Reconstruction.  At  that  time,  the  Court  suffered 
the  challenjre,  sufferc'  this  kind  of  toying:  with  its  jurisuK-tion.  At  tliat 
time  alsoj  the  Court  was  at  the  lowest  point  of  its  prestige  and  power 
in  its  entire  history.  I  think  most  people  who  have  thought  about  this 
problem.  I  think  particularly  the  late  Prof.  Henry  Hart,  who  wrote 
perhaps  the  best  article  there  is  on  the  problem,  came  to  the  conclu- 
sion that  the  constitutional  provision  in  article  III,  which  allows  Con- 
gress to  regulate  the  jurisdiction  of  the  Federal  courts.  coid<l  not  l)e 
read  to  mean  that  Congress  can  go  and  pick  and  choose  as  in  this  pro- 
posal, as  in  the  Butler  bill  a  decade  ago,  pick  and  choose  one  or  another 
doctrine  that  the  Court  has  handed  down  which  Congress  may  not 
like  and  reverse  it  in  effect  by  i-egulating  the  jt  /isdiction. 

And  the  reason  I  come  to  that  conclusion  is  that  we  would  be  left 
with  an  insoluble  logical  contradiction  in  the  Constitution.  Marhury  v. 
MadiAon.  the  case  that-  established  judicial  review,  would  no  longer 
make  any  sense.  You  would  take  all  of  the  arguments  Marshall  makes 
there  for  establishing  judicial  review  and  turn  them  around. 

Marshall  says  you  have  to  have  judicial  review  because  otherwise 
the  Constitution  would  have  created  legislative  supremacy.  It  would 
have  given  to  Congress  power  which  is  unlimited.  If  Congress  can 
by  jurisdictional  stitute  reverse  judicial  judgments  anytime  it  wants 
to,  then  the  power  of  Cop^rcss  is  unlimited,  and  then  Marhury  v. 
Madison^  doesn't  mean  aji}'thing. 

So  the  c>onrlusion  sttulent-?  of  this  subject  have  reached  is  that  the 
provision  in  article  III  must  be  read  to  mean  that  Congress,  without 
reference  to  a  particular  decision  that  may  have  been  made  yesterday 
or  the  day  before,  regulates  the  jurisdiction  of  Federal  courts  by 
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large  sumpct  matter  ants,  as  of  course  Congress  has  done,  and  if 
that  13  the  meaning  of  that  provision  in  the  article,  anything  beyond 
tliat  IS  an  unconstitutional  incursion  bv  Congress,  contra^  to  Marbury 
V.  M^2.wn^  in  to  the  authority  of  the  Court.  That  is  the  view  I  hold, 
and  I  think  that  is  the  best  or  weight  of  opinion,  as  we  used  to  sav  in 
law  school,  and  that  would  mean  that  the  GrifTui  amendment  would 
be  declared  unconstitutional. 

Mr.  Zelknko.  Thank  you.  Professor,  the  courts  have  also  reviewed 
simple  rintibiismg  statutes.  Last  year,  the  Supreme  Court,  in  two 
opmions,  specifically  held  that  racially  conscious  assignment  of  pupils 
IS  an  essential  tool  to  desegregate  schools.  For  nonlawvers,  and  perhaps 
many  lawvei-s  as  well,  it  is  difficult  to  grasp  or  agree  with  the  notion 
that  in  order  to  overcome  segregation,  it  is  necessary  to  make  racial 
assigTimonts.  The  way  it  is  put  sometimes  is,  if  it  was  wronir  to  assign 
pupils  on  a  racial  basis  for  the  purposes  of  segregation,  it  is  also  wron<r 
to  assign  pupils  on  the  basis  of  race  for  the  puq^se  of  desegreg<i;  i^  r. 
Would  you  comment  about  this  apparent  paradox  in  the  law  toda  •  ; 
Mr.  BiCKEL.  Well,  you  may  recall  the  first  lower  court  ruling  after 
Brmmw  Board  of  Ednoat ion,  by  Judge  Parker  in  North  Carofina,  in 
which  he  said  the  Supreme  Court  has  ordered  desegregation  and  has 
not  ordered  integration,  and  that  means  we  can  no  longer  use  the 
law  to  separate  children,  and  that  is  that.  Since  what  you  are  dealino- 
with  is  not  only  law,  but  here,  as  so  often,  law  which  expresses  the 
custom  and  longstanding  judgment  and  desire  of  the  community,  von 
take  the  law  away  and  the  situation  has  not  altered  a  bit.  Thut  is 
what  we  very  soon  perceived  in  the  administration  of  the  Browr) 
rule.  JNo  equity  court  need  ever  sit  around  and  see  the  law  mocked  hi 
that  fashion.  An  equity  court  has  power  to  enforce  its  decrees  and  to 
use  whatever  remedies  are  necessary  for  the  enforcement  of  its  de- 
crees.  It  soon  became  evident  that  tl  only  po.ssible  way  in  which 
you  cot.ld  counteract  what  ,ras  bener  '^he  law  and  what  the  law 
presupnosed—namely,  the  custoui  of  that  community— was  to  actu- 
Plly  take  children  and  by  decree  require  their  being  put  to^^ether  in 
classrooms.  I  think  that  is  self-evident  as  an  experiential  judgment, 
and  the  view  that  it  is  wron^c  to  use  race  either  way  is  what  Justice 
Cardozo  would  have  called  an  lea  carried  to  a  dryly  logical  extreme, 
whnhma]:esnosenseinpiactice.  •     o  i 

That  h  not  to  say  that  you  may  not,  that  a  court  should  not  indeed, 
amr  it  has  dismantled— physically  dismantled—a  Segregated  system 
sufficiently  by  bringing  black  and  wliite  children  together  in  a  number 
of  situations,  that  it  should  not  at  that  point  say,  fine,  this  is  an  uni- 
tary  system.  It  seems  to  me  the  next  step,  which  is  requiring  everv 
classroom  to  reflect  tiic  proportions  of  the  races  anr!  pDpulations  at 
large,  is  a  next  step.  That  is  a  separate  proposition.  One  mav  believe 
m  that  or  one  may  not.  That  is  no  longer  enforcing  the  Brown  case. 
^  Chairman  Celler.  In  antitrist  law,  you  have  an  analogv.  In  break- 
ing up  a  conglomerate  corporation,  a  court  could  allow  the  corporation 
to  keep  one  enlitv  and  rMuire  it  <o  spin  off  another  entity.  That  is  done 
througji  the  court's  broad  equitv  power.  / 

Mr.  BrcTCEL.  Certainly.  You  could  have  held  the  American  To- 
bacco  Co.  m  violation  of  the  Sherman  Act  and  said,  separate  out  the 
four  companies,  and  the  same  people  Tould  have  kept  owning  the 
same  companies,  and  you  would  have  made  nothing  happen.  So 
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despite  the  fact  that  the  Sherman  Act  says  nothing  of  shares  of 
stock,  >vhat  the  court  did  ^vas  to  tdl  thorn  to  divest  themselves  of 
shares  of  stock. 

Mr.  Zelknko.  I  gather  you  read  House  Joint  Resolution  620  as 
prohibiting  not  merely  racially  motivated  transportation  of  pupils 
but  any  racially  conscious  technique — assignment  of  pupils  to 
schools,  pairing  f  schools,  selection  of  school  sites — any  of  thcie 
methods  ? 

Mr.  BicKnr..  It  doesn't  say  transportation,  it  doesn't  say  only 
assignment.  It  says  no  schoolchild  shall  be  assigned  or  required  to 
attend  a  particular  school  by  zoning,  by  pairing,  by  rezoning,  by 
consolidating  a  district  by  private  action.  If  the  school  board  

Mr.  Zelenko.  Professor,  House  Joint  Resolution  620  doesn't  refer 
specifically  to  State  action.  It  j^ays  that  '*no  student  shall  be  assigned 
on  account  of  race."  Would  a  freedom-of-choice  plan  be  permissible 
under  House  Joint  Resolution  620?  Could  tlie  lan^ruage  of  that 
amendment  be  read  to  prohibit  so-called  de  facto  segregation? 

Mr.  Bjckfx.  I  think  one  caa,  I  nearly  said  play,  ^vith  the  language 
in  that  way,  I  don't  mean  that,  but  I  think  one  can  do  that  possibly 
with  the  language.,  I  try  to  read  it  straight,  you  might  say.  And  I  i-ead 
it  instinctively,  as  one  familiar  with  the  Constitution  into  which  it 
would  come.  The  Constitution  in  \\h\ch  it  could  come  contains  a  due 
process  clause  and  contains  elsewhere  the  idea  of  State  action.  I  would 
think  the  instinct  of  a  court  would  be  to  say  anything  that  a  school 
board  doe^  may  not  depend  on  race.  So  far  as  some  private  school  is 
concerned  there,  since  you  face  a  due  process  question  the  minute  you 
approach  that,  we  would  construe  the  amendment  as  not  applying.  If 
it  IS  a  freedom-of-choice  option  where  the  school  board  accepts  the 
choice  of  the  individual,  I  would  think  that  could  very  \yell  be  as- 
similated to  State  action  because  it  is  the  school  board  which  makes 
the  final  assignment. 

Mr.  Zfxkxko.  It  conceivably  could  be  prohibited  if  the  choice  was 
made  on  the  basis  of  race. 

Mr.  BiCKEL.  Yes. 

Mr.  Zelenko.  In  other  words,  a  reasonable  construction  of  House 
Joint  Resolution  620  is  that  parental  choices  made  to  keep  children 
in  their  own  neighborhood  if  motivated  by  racial  considerations,  could 
well  be  struck  down  under  tb-^  terms  of  House  Joint  Resolution  620. 

Mr.  BiCKEL.  Yes ;  I  think  that  is  not  at  all  impossible. 

Mr.  Zklkxko.  In  that  .sense,  the  amendment  would  be  self-defeating. 

Mr.  BiCKEL.  If  I  read  it  that  way.  it  certainly  vrould. 

Mr.  Polk.  Mr.  Chairman,  I  would  like  to  ask  a  fe-v  questions  of  the 
witness. 

Professor,  where  does  Judge  Parker's  distinction  between  integra- 
tion and  de.segregation  stand  in  the  law  today  ? 

Mr.  BiCKKL.  As  made  by  him,  and  for  purposes  made  by  him,  it 
no  longer  obtains.  As  made  by  him,  it  said  this:  It  said  if  you  stop 
using  the  force  of  law  to  keep  children  separate,  you  have  sa  'd 
Brotim,  And,  uf  course,  that  has  not  been  the  law  for  10  or  15  ye..  A 
you  take  and  '•ead  other  things  into  *he  words,  so  that  you  read  nis 
proposition  to  mean  the  ConstitutioiA  does  not  require  integration  in 
the  sense  of  racial  balance,  then  as  I  read  it,  it  stands  this  wry.  Under 
Stcan7i^  you  don't  have  to  achieve  racial  balance,  but  you  liave  in  a 
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previously  segregated  district  to  achieve  as  much  integration — ^that  is, 
as  many  situations  of  children  of  different  races  mixed  together — as 
possible.  And  what  is  possible  is  left  to  the  district  judge,  but  he  is 
clearly  told  that  he  has  to  push  pretty  hard.  The  court  chose  not  to 
call  that  integration.  It  calls  that  still  desegregation. 

I  suppose  the  reason  for  that  "is  that  it  has  clearly  not  applied  it 
yet,  the  Supreme  Court  has  not,  in  situations  where  you  did  not  have 
segregation  by  law  previously. 

Mr.  Polk.  Professor,  the  1964  Civil  Rights  Act  made  a  distinction 
between  desegregation  and  overcoming  racial  imbalance.  Using  that 
vocabulary,  do  you  know  of  any  Federal  court  cases  where  the  court 
has  ordered  busing  merely  to  overcome  racial  imbalance? 

Mr.  BiCKEL.  That  is  a  difficult  question.  I  know  of  cases  where  a 
court  has  found — the  Eichmond  case  meets  that  description  in  some 
measure  and  other  cases  do — where  a  court  has  enabled  itself  to  find 
de  jure  segregation  by  pointing  to  the  racial  imbalance  resulting  from 
factors  other  than  the  action  of  the  school  board.  The  upshot  is  a  find- 
ing of  de  jure  segregation  and  then  a  desegregation  order,  so  that 
formally  you  don  t  h  »vc  the  court  saying,  I  am  ordering  you  to  bus 
because  it  is  your  coiistitutiona^  duty  to  overcome  racial  imbalance. 
But,  in  fact,  the  court  is  saying,  I  am  ordering  you  to  bus  because  the 
racial  imbalance  I  found  you  to  be  in  is  unconstitutional.  The  differ- 
ence is  paper  thin. 

Mrl  Polk.  In  the  Richmond  case,  did  the  court  also  find  that  racial 
imbalance  was  intentionally  contrived  by  governmental  action? 

Mr.  BiCKEL.  But  not  by  action  of  the  school  board.  TJie  Richmond 
opinion  is  a  conglomerate  of  a  lot  of  t?ungs,  and  it  is  difficult  to  read 
it  and  separate  out  the  strands.  But  to  uie  extent  that  lie  relies  on 
racial  imbalance  as  a  factor,  ho  is  quite  clear  in  saying  that  it  is  the 
result  of  housing  p'^licies,  of  the  policies  of  real  e^te  boards  and  of 
realtors,  a  mixture  of  private  and  public,  semipublic,  quasi-public 
initiatives,  most  of  them  not  attributable  to  the  school  board. 

If  that  is  so,  there  is  unconstitutional  racial  imbalance  in,  I  daresay, 
every  community  in  this  country. 

Mr.  Polk.  Or  course,  the  14th  amendment  did  not  prohibit  racial 
discrimination  solely  by  school  boards.  It  takes  into  account  all  State 
agencies. 

Mr.  BicF.EL.  Yes,  but  on  the  other  hand,  the  14th  amendment  does 
not  tell  you  that  if  you  find  discrimination  in  housing,  you  have  to 
integrate  the  schools.  There  is  a  problem.  I  am  not  saying  it  is  a  con- 
ceptually untenable  proposition  by  *any  means,  or  that  the  14th  amend- 
ment would  not  bear  the  construction  that  because  you  had  what  FHA 
used  to  do  within  the  memory  of  men  now  s^^^ing  around  the  table,  and 
that  you  had  various  State  pra'^f/ices  and  s^  forth,  which  resulted  in 
housing  segregation,  and  you  superimposed  upon  that  a  neighborhood 
school  ]>ohcy  and  the  result  is  schools  out  of  balance,  I  don't  think 
it  a  conceptually  untenable  proposition  Mnder  the  14th  amendment  to 
say  you  are  required  to  integrate  the  schools.  I  don't  think  the  amend- 
ment would  boar  that  Oiinstruotion.  But  I  think  there  is  choice,  and 
along  the  way  you  face  a  major  policy  issue;  namely,  whether  you 
want  to  st^rt  unraveling  this  tangled  skein  at  the  school  end  rather 
than  at  the  other  end,  or  whether  it  is  really  worth  the  social  costs 
immediately  of  unraveling  it  while  class  differences  still  exist,  while 
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cities  are  what  they  are,  and  so  forth.  Tliese  are  large  policy  issues 

Ar'^^n^'"*^"'    ^^^'"^  *°  ^'^^  "^^^  judges. 

Mr.  Polk.  Professor,  I  would  like  to  ask  one  final  question :  Yester- 
day Congressman  Lent  testified  on  the  meaning  of  House  Joint  Kesolu- 
tion  6?0,  and  he  indicated  that  if  a  school  baard  under  the  Lent  amend- 
ment were  to  make  racial  assignments,  a  Federal  court  would  have  the 
power  to  unassign  those  racial  a.ssiginnents.  I  am  wondering  whether 
that  real  y  is  a  paraphrafe  of  what  the  courts  sav  or  thinl^tliey  are 
doing  today.  Is  that  your  opinion?  *  ^ 

Mr.  BicKEL.  Agaiii  it  can  be  read  that  way.  The  court  could  sav  this, 
llie  court  in  tlie  /?/c/ir/io?i</  case  could  take  this  and  sav  I  find  that 
the  childie:i  in  the  schools  in  Richmond  today  are  racially  assigned. 
Iherefore,  I  have  to  undo  that.  I  am  an  equity  court  and  I  will  have  to 
hnd  the  oost  means  of  undouig  it,  so  I  undo  it  by  busing.  At  that 
point  It  1  wei-p  stiiiuhng  before  the  court  "rguing  the  case  from  the 
school  board  side,  I  would  say,  yes,  but  the  Constitution  with  this 
articJe  m  it  forecloses  one  means  otherwise  possibly  available  to  you. 
but  now  foreclosed  of  undoing  it;  namely,  a  different  kind  of  racial 

mt'l i  •  r'i,'"'''^'''  *°  "O'^'  engaging  in  racial  assign- 

ments, to  which  the  court  might  conceivably  answer :  No,  no,  that  is  not 
tlie  \yay  I  read  the  amendment  at  all.  I  am  an  equity  court.  There  is 
notliing  in  here  to  suggest  that  you  want  to  change  the  nature  of  the 

COul  iS. 

You  can  get  into  all  kinds  of  construction.  Some  more  and  some  less 
disengeiiuous.  It  is  nothing  startling  to  any  of  us. 
^Ir.  Polk.  Thank  you,  professor. 

Cliaiman  Celler.  That  concludes  the  hearing  this  morning.  We  are 
grateful  for  your  presentation.  Professor  Bickel.  You  have  been  very 
neJprul  to  us. 

Mr.  Bickel.  Thank  you,  Mr.  Chairman. 

Chairniaii  Celler.  Tlie  Chair  wishes  to  place  in  the  record  the  fol- 
lowing statements : 

A  statement  by  Representative  Robert  L.  F.  Sikes  of  Florida 

A  statement  by  Representative  Seymour  Halpern  of  New  York 

A  statement  by  Charles  R.  Smith,  president  of  Parent-Teachers  Co- 
ordmatm^r  Council,  New  York  City. 

A  statement  of  Sam  :McNinch,  member  of  the  Charlotte-Mecklen- 
burg  Board  of  Education. 

An  article  from  the  Washington  Fost  by  Rogei-s  Wilkins. 

1  Jus  concludes  the  hearing  :his  morning. 

(The  documents  referred  co  lollow:) 

Statemknt  ok  Hon.  Robkrt  L.  F.  Sikks.  a  U.S.  Rbprksentative  in  Conxjress 
tROM  THE  State  of  Fix)rida 

Mr.  rimirin;in.  :  wisli  to  Rt>  on  record  in  supi)ort  of  H.J.  fies  G20  a  nr^iNVSwl 
nunusi  01  Ills  1-.1C0,  iTcwl,  or  color,  \n-  ass  jTiuxl  to  or  reauired  to  attend  n  imrl 

■  n  iu.^Hv         .""^^         a  .stronj?,  concprted,  bipartisan  effort  to  ^nce  and  for 

tills  multrrslumt  "'^  J'^""^'""     ^^<^oX  ',M 

M"htl? 'T?,i^''(*w!  :?"'/'"'''"«''"  's  a  '"t-rioiis  matter  and  not  U.  be  undertaken 
1  .     .  .    •^•"""css  has  exprPHSwl  the  will  of  the  i)eoi)le  ove.-  and  over  aenin 

FHn^f  l  Ai.r)r(»priations  Act.  and  the  Elementary  and  Secon  larr 

Education  Act  of  iv'O  and  it  has  hccn  Ineffective  Title  IV  of  the  ClvnRlZ« 

80-449—72  25 


^1 


372 


Act  desirlv  Myites  that  "uotliiiiR  herein  shall  emiwer  any  official  or  court  of  tlie 
X'nitwl  States  to  issue  any  order  seeking  to  achieve  a  racial  balance  in  any  seluiol 
hv  requiring  the  transportation  of  pupils  or  students  from  one  school  to  another 
or  one  school  district  to  another  in  order  to  achieve  siich  racial  balance,  or  oUier- 
wise  enlarge  the  existing  imwer  of  the  court  to  insure  compliance  with  c^onstitu- 
tional  standards."  But  the  courts  have  interpretcni  that  as  only  appljing  to  de 
facto  segregation.  _ 

The  Supreme  Court  in  tJie  Swann  case  «ays,  "The  language  and  the  hi.<*tory 
of  Title  IV  shows  that  it  was  not  enacted  to  limit  but  to  detine  the  role  of 
Federal  Government  in  the  implement^ition  of  the  Urown  I  decision.  .  .  .  The 
legi.^lalive  historv  of  Title  IV  indicates  thnt  Congress  was  c-oncernetl  tliat  the 
\ct  might  he  read  as  creating  a  right  of  action  under  the  Fourteenth  Amendment 
in  the  situation  of  soKailled  'de  facto  segregation',  where  racial  imbalance  exists 
in  the  schools  but  with  no  showing  that  tiiis  was  brought  about  by  dis*-riminator>- 
action  of  state  authorities."  But  there  seems  to  he  less  and  less  segregation  which 
is  de  facto.  More  and  more  any  segregation  is  judged  to  be  de  jure.  The  Appro- 
priations Acts  prohibited  si)ending  any  Feileral  funds  to  force  busing  of  students 
to  overcome  racial  imbalance.  Again  this  was  interpreted  by  HEW  as  not  apply- 
ing when  dismantling  dual  .school  systems.  And  more  and  more  school  systems 
seem  to  be  judged  dual  school  systems. 

.Tudici:d  interpretations  of  our  laws  and  the  Constitution  have  resulted  in 
chaos  in  our  educational  system.  We  are  faced  with  ever  more  frequent  court 
decisioii-s  requiring  ever  more  extensive  busing  when  we  should  l>e  extending 
every  effort  to  attain  and  increase  quality  in  our  educational  system.  As  the 
numbers  of  busing  plans  and  orders  eximnd  and  proliferate  so  doe«  the  resent- 
ment and  rejection  of  busing.  Black  or  white,  rich  or  poor,  northerner  or  soiith- 
erner»  no  one  likes  to  be  pushed  around,  no  one  wants  their  children  arbitrarily 
moved  al'  >ut  like  pawns  on  a  chess  hoard. 

Taren;  .  are  losing  interest  and  t*onfidence  in  their  public  .<?chools.  They  are  no 
longer  .supporting  the  schools  as  in  the  past  and  more  and  more  bond  issues  are 
being  voted  down.  This  loss  of  supp()rt  together  with  the  higher  costs  of  cfluni- 
tion  tmhiv  has  prmluced  a  financial  crisis  in  our  sch(K>l  system.  Add  to  this,  the 
violence  whicli  busing  has  ipnHluced—^lHvnihings  and  burning  of  buses,  picket  lines 
and  fires  and  disturbances  in  the  schools,  and,  understandably,  parents  fear  for 
their  chihlren's  ssifety.  Where  pos.sible  tliey  move  their  diildren  to  a  more  iH»ace- 
ful  and  desirable  situation.  Where  impos.sihle  there  is  tension  and  growth  (»f 
liatn'd  instetHl  of  any  promised  tniuality  of  opportunity.  This  busing  is  accoin-. 
plishing  nMhtng  more  than  the  destruction  of  our  .system  of  etUication  and  the 
l)olarizatioii  of  our  peoples.  It  must  he  stoppe<l  and  a  constitutional  amendment 
is  apinircntly  the  only  way.  I  urge  tliat  we  join  in  saving  the  schools  for  (mr 
children. 

Thank  you. 


Statkmknt  of  Hos.  Seymour  IIai.peun.  a  t\»S.  Rkpreskntativk  in  Conguess 
FuoM  TiiK  Statk  of  Xkw  York 

Mr.  Chairman,  this  is  a  time  when  it  is  most  important  for  us  to  keep  our 
p(^r.spective,  a  time  for  us  to  identify  our  aims  and  our  beliefs  and  ensure  that 
imr  actions  are  leading  in  the  de.sired  direction.  It  t  ould  be  all  too  (»asy  to  be- 
come enme.shcd  and  confused  by  the  pressures  and  rhetoric  of  emotions  and 
politics  to  the  detriment  of  our  best  intentions.  This  is  not  a  time  for  hasty  or 
ill-considered  actions. 

What  are  our  beliefs  and  aims  in  regard  to  education  of  our  young  people? 
We  want  to  give  to  each  young  person  in  this  Nation  an  equal  opportiniity  to 
a  fine  education  so  that  they  can  learn  and  develop  to  the  best  of  their  native 
abilities.  No  one  should  have  a  le.sser  chance  to  make  the  most  of  his  talents 
because  he  is  poor  or  biKiause  of  his  race,  color  or  creed.  Tart  of  accomplishing 
this  aim  includes  eliminating  dual  school  systems  which,  our  highest  court  has 
decreed,  do  not  give  an  equal  opportunity  to  all  to  learn.  But  that  is  only  a 
part  of  it.  probably  a  small  part  of  it  Most  important  of  all  is  the  quality  of 
education  which  our  schools  provide.  For  some  years  now  book  after  book  has 
been  produced  about  "why  Johnny  can't  read"  or  generally  criticizing  the  failure 
of  the  educational  system  to  get  results. 

Various  inno\-ative  projects  and  compensatory  progrrms  have  been  tried  but 
we  really  still  do  not  know  how  or  why  children  learn  and  fiow  to  deliver  this 
Intended*  equal  opportunity  for  all.  Busing  to  achieve  racial  balance  is  not  going 
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to  solve  the  problem  of  educational  deficiencies.  In  fact  it  may  further  complicate 
the  problem.  We  need  to  work  toward  more  and,  even  more  important,  better 
qualitied  teachers  so  that  we  can  have  small  classes  and  give  students  a  better 
chance  to  find  their  potential.  We  need  to  insure  that  poor  facilities  are  not  the 
cause  of  iKX)r  learning.  We  need  to  discover  and  put  into  practice  new  methods 
of  instruction.  Ifl'his  is  where  to  start  on  equal  opportunity— in  a  search  for 
equal  quality.  To  achieve  this  our  schools  will  need  financial  help.  Federal  and 
State  funds  must  be  increased.  But  probably  most  important  of  all.  community 
support  must  be  increased.  Monetarily,  community  support  has  gone  as  far  as 
it  can  go.  But  community  support  in  the  form  of  interest  and  pride  and  cooper- 
ation can  and  must  be  expanded.  We  are  a  Nation  of  neighborhoods  and  our 
schools  have  been  a  focal  point  in  our  neighborhoods,  the  source  of  community 
interest.  When  people  choose  a  neighborhood  they  choose  it  because  they  like 
the  look  of  the  area  and  they  like  the  school. 

Equal  opportunity  may  be  the  purported  aim  of  recent  court  decisions  ordering 
massive  busing  but  in  actual  fact  it  is  producing  negative  results.  Rather  than 
have  their  children  moved  to  an  unknown  and  possibly  ali^r  school  and  neigh- 
borhood, parents  are  deserting  the  public  school  system  in  large  numbers.  Those 
who  cannot  aflford  oth^r  arrangements  are  submitting  fearfully  and  unwillingly 
Hardly  the  atmosphere  for  good  learning,  rrime  and  again  we  find  the  process  of 
resegregation  has  developed.  Instead  of  insuring  the  dissolution  of  a  dual  school 
system,  forced  busing  is  producing  a  new  dual  system.  It  is  contributing  to  the 
further  deterioration  of  the  inner  cities  by  accelerating  the  flight  to  the  suburbs, 
by  destroying  our  neighborhoods.  And,  of  course,  the  expense  of  all  this  unneces- 
^^!?m^^V"^il*^  tremendous.  We  really  should  be  using  such  funds  to  Increase  the 
quality  of  all  schools  so  that  there  are  no  good  or  bad  schools,  so  that  all  schooLs 
are  eQually  fine,  so  that  i)eople  choose  a  neighborhood  just  because  thev  Uke 
the  look  of  it.  They  know  Hk*  school  will  be  good  when  all  schools  are  good. 

J  his  serious  and  disturbing  situation  in  which  we  tind  ourselves  :!iii):ircntlv 
h!is  coino  about  with  misi«ten>rotations  of  our  l«ws  and  our  Constitution  Cer- 
tainly, Congress  stated  quite  baldly  and  plainly  in  the  Civil  Riirhts  Vet  th-it 
*  \T WM'^'r'V"  'l-'^ ^^-'^^i^Jn^"^*"^  of  «tuclent^  to  overcome  racial  imimlanee. 
iK    nutoiw^^^^^  "  ^<u^?gesting  that  some  judires  might 

be  ""sroading  the  Supreme  Court's  April  busing  decision  in  the  Swann  vs 
Charlotte-Mecklenburg  Board  of  Education  case.  The  decision  did  norrequ  i-e 
H  ,r  7}C>«'^ll>»l"»ce  according  to  the  Chief  Justice.  Since  confusion  exists^  ml 
clar  f  canon  is  necessary,  it  is  time  that  we  lawmakers  produced  a  law  that 
would  truly  |„ul  unequivocally  reflect  the  will  of  the  peo,,le.  A  co  i.sti    tioi  il 

li(  U    1  f^^^^^^^^^^  necessary  for  a  clear  understanding  of  the  law. 


8TATKMKNT  IIY  CuMV^Vh  R.  SMITII.  PrKSII.KNT,  I'ARHNTS  AND  TaxPUT-RS 
COOKDINATINO  f'OCNCIL  OF  NeW  YoKK  ClTY 

td]''!^^^^^^^^  members  of  the  Committee,  it  U  ironic 

that  the  May  Uth,  V.).A  decision  of  the  Supreme  Court,  that  racial  discriininati  ii 
nu'nhlie  e(lu(.ition  is  ,nicoiistitution:,l.  should  have  as  one  of  its 
.s   t  of  Ohver  Brown  Vs.  the  Board  of  Education  of  Topeka.  Kansas.  Mr  Brown 
J  anted  his  daughter  Linda  Carol,  eigbt  years  ohl.  to  attend  a  school  tlve  bh^ks 

a  lZ-    hlo^^^^^^^^^  ^V^^^Jf  dangerous  railroad  track.s  an(  rUle 

«  ims     iiiocKs  to  nil  nil  black  school. 

-ir^^f'"'';/'"',"!;  1""""^  eighteen  years  later,  we  are  still  asking  that  our  chil- 
.IducaUon.  ne'Shborhood  school  for  their  elementary  ami  intermediate 

We  do  not  argue  with  the  decision  of  1054.  All  we  ask  is  that  you  do  not  dis- 
criminate against  the  parents  of  children  who  are  forcibly  bused  for  racial 

oT'^llnZ.n'il.!'";'  "'^^-^^t}"-  of  discriminatiSrSince  1»M  nnn^^^^^^ 

?L      ,r  ?v  f  themselves  bused  to  strange  surroundings,  miles  from 

whiclXyLow  "  "e'shborhood  in  which  they  are' known,  and 

^ciuw.f.'.nl}''"'  ^1"'"'  ""teo  into  detail.  Simply  go  to  a  locally  forcibly  integrated 
«H  nnul,^  f'"^,""'  ^"^  are  clustered  in  u  corner  of  the 

s,choolyar.l  before  classes,  during  recess  and  during  iimch.  When  extra-curricula? 
activities  would  present  a  climate  for  association  and  a  gleaning  of  in^glVt  ii^o 
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the  lives  of  others,  the  children  must  rush  for  a  bus  to  return  them  to  thoir 
neighborhoods.  In  many  cases,  two,  or  more,  hours  per  day  are  wasted  on  that 
bus.  What  happens  on  the  bus?  Oirls  are  stripped,  seats  ripi)ed,  windows  broki*n. 
But,  far  more  serious,  is  that  the  desire  to  learn,  to  go  to  school,  and  achieve, 
is  often  lost. 

liave  you  considered  the  effect  on  the  child's  health?  Of  necessity,  the  child 
will  have  to  rise  earlier,  sometimes  by  as  much  as  1^  hours.  What  of  the  effect  of 
fumes  in  traffic  that  is  now  stifling  the  cities?  Does  anyone  hare  the  right  to 
deprive  them  of  the  time  that  should  be  spent  in  play  during  daylight  hours? 
Or  is  tliis  part  of  a  plan  to  reduce  everyone  to  the  least  common  denominator? 
What  of  the  children  bused  to  a  school,  where  instead  of  English  lessons,  they 
are  instructed  in  the  dialect  and  slang  of  the  community  as  in  Districts  in  New 
York  City? 

Hince  1954  elementary  and  secondary  education  has  declined  in  quality.  This 
is  due  to  many  factors.  The  belief  that  white  schools  are  better  than  black 
schools  can  be  put  down  by  looking  at  the  reading  levels  in  the  schools,  and 
the  clamor  for  remedial  work  in  reading  and  math  at  the  college  level. 

Let  ns  assume,  however,  that  there  are  two  schools,  one  good,  one  not  good. 
You  force  bus  the  students  between  the  two  schools.  How  do  you  justify  the 
poor  quality  education  forced  upon  the  students  from  the  good  school,  now- 
forced  to  go  to  the  not  good  school?  Would  it  not  be  more  equitable  to  im- 
prove the  duality  of  education  in  the  not  good  school  ? 

Gentlemen,  I  am  not  a  sociologist,  nor  a  i)sychologist,  but  I  have  seen  a  polar- 
ization of  the  races  since  the  1054  decision.  The  extreme  left  and  the  extreme 
right  have  used  every  incident  to  gain  support  and  membership.  Every  school 
with  bused-in  students  in  New  York  City  has  had  hard-core  agitators  on  both 
.sides. 

With  community  control  becoming  more  prevalent  and  demands  for  all-black 
Districts,  as  in  New  Y'ork  City,  how  will  you  convince  these  people  that  forced 
busing  is  the  answer  to  the  educational  problems  besetting  them?  After  work- 
ing all  day,  and  in  many  cases,  caring  alone  for  a  family,  can  a  parent  be 
exi)ected  to  travel  miles  to  an  unknown  neighborhood,  and  be  active  in  a  parent 
organization? 

Rather  than  use  the  committee's  time  to  read  two  articles  from  the  New 
Republic,  a  Journal  of  Politics  and  the  Arts,  which  outlines  my  views  far 
better  than  I  could,  I  have  included  copies  of  these  articles  with  this  brief. 

You  cannot  legislate  love  or  hate  or  understanding,  but  you  can  create 
fear  and  misunderstanding. 

Gentlemen,  let  us  practice  democracy  as  we  preach  it,  I  would  ask  that  the 
Constitutional  Amendment  be  released  by  the  Committee  for  full  discussion  on 
the  floor  of  Congress,  where  I  hope  to  have  it  passed  with  the  addition  of  four 
words:  .  .  ''no  child  shnll  be  assigned  to  or  required  to  attend  a  particular 
school  because  o£  his  rrre,  creed  or  color"  .  .  .  Without  individual  parental 
consent ! 


[From  the  New  Republic,  Nov.  20. 1971] 
Bus  Stop  at  the  House 

Sitting  in  a  remarkably  well-attended  night  session,  the  House  on  Noveml^er  5 
voted  con  brio  against  busing  public  school  children,  for  which  it  was  con- 
gratulated by  President  Nixon.  The  legislators  thereby  demonstrated  their 
responsiveness  to  the  wishes  of  great  majorities  of  their  constituents.  To  be 
sure,  many  consolidated  school  districts  covering  large  suburban  or  rural  areas 
bus  and  always  have,  and  nobody  minds  much.  The  busing  that  is  uniwpular 
is  the  transportation  of  black  inner-city  children  to  outlying,  formerly  all-white 
schools,  and  of  white  children  from  the  outlying  schools  into  the  inner  city.  In 
obedience  to  court  order,  therp  has  been  more  and  more  busing  of  this  sort  in  the 
South  during  the  last  couple  of  years,  and  a  great  deal  this  year  following  the 
Supreme  Court's  decision  last  spring  which  sanctioned  it  '^io  Supreme  Court 
did  not  require  busing,  but  it  left  few  alternative  means  open  for  achieving  what 
it  did  require,  namely  maximum  possible  racial  balance  in  the  schools  of  districts 
that  were  once  segregated  by  law. 

Busing  of  this  unpopular  variety  has  also  begtm  to  be  required  in  the  north 
and  west  by  federal  courts  which  have  found  the  line  between  southern-style  de 
jure  segregation  and  urban-style  de  facto  racial  isolation  to  be  quite  blurred.  So 
far,  the  Supreme  Court  has  declined  to  involve  itself  in  the  de  facto,  residential 
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.Mtuation,  simply  refusing  to  ;e/iew  lower  court  ca«es  that  have  dealt  with  it 

Jrr/oor"''^  H^'^'n ''"^^^^^l^^..*;^^^"^  Pontiac.  Michigan  and  in  San  Francisco 
this  year,  and  in  Pasadena,  Caiiforiiia  the  year  before.  Most,  if  not  all  urban  dis- 
tricts are  vulnerable  to  decisions  such  as  these— unless  the  Supreme  Court,  or 

?ri!li^1'^''"^''^^V*^'^."*^.  '^'^^  problem  and  arrest  the  present 

tr«id  of  lower  court  ad judioanon.  The  Supreme  Court  has  not  lacked  opportunity, 
but  there  is  no  indication  that  it  means  to  intervene,  which  explains  the  larje 
number  of  northern  congr-?ssmen  who,  to  the  glee  of  their  soutlieni  colleagues 
voted  against  busing. 

What  the  House  actually  did-and  it  must  be  approved  in  the  Senate  before 
It  can  take  effect— is  m  some  parts  futile  and  in  all  parts  unwise.  It  stampeded  It 
tried  to  forbid  the  use  of  federal  funds  for  busing,  thereby  inviting  accounting 
subterfuges  and  similar  evasions  by  school  districts  which  an?  under  court  order 
't  i""^"'^*^^  Inaturally  exercise  ingenuity  in  shifting  their  own  and 
federn  funds  around  so  that  they  can  both  abide  by  the  court  decrees  and  lose  no 
federal  money,  ihe  IIBW  bureaucracy,  whicli  makes  the  federal  grants,  is  likely 
to  sympathize  with  them.  A  school  district  that  falls  to  find  an  adequate  siibtor- 
fuge  wll  be  put  In  the  pen-ersely  unfair  position  of  being  denied  federal  dollars 
because  It  Is  obeying  federal  law.  The  House  also  provided  that  lower  wiirt 
decrees  in  school  cases  not  be  put  Into  effect  mitil  all  opportimitles  for  appeal 
have  been  exhausted.  This  runs  counter  to  a  decision  of  the  Supreme  Court  a 
couple  of  years  ago  requiring  the  precise  opposite:  that  decrees  of  lowe-  courts 
be  honored  while  appeals  are  i)en(ling.  It  may  be  that  Congress  has  power  .  make 
this  change  in  the  judicial  handling  of  school  cases,  since  the  change  may  be 
viewed  as  procedural.  But  the  change  would  be  deplorable.  The  opporttinltles  for 
delay  that  are  opened  up  would  be  considerable— always  amounting  to  crucial 
months  and  thus  often  to  at  least  one  and  sometimes  more  than  one  school  vear 
Ihese  opportunities  would  be  available  not  only  in  cases  Involving  massive  lius- 
ing,  but  also  with  respect  to  more  elemental  decisions  seeking.  16  years  ifter 
Broivn  v.  Board  of  Education,  to  enforce  the  mandate  of  that  case 

The  gross  and  sloppy  way  in  which  the  House  expressed  Its  displeasure  with 
;S^:"^Jm  regrettable ;  so  was  Mr.  Nixon's  premature  expression  of  appreciation. 
(The  White  House  had  not  even  examined  the  House  amendments.)  Neverthe- 
less busing  Is  a  problem.  When  it  Is  long  distance  and  is  Imposed  on  elementary 
school  as  well  as  older  children.  It  carries  real  costs,  and  they  are  not  onlv 
financ  al.  The  view  that  its  adverse  effects  on  the  education  and  well-being  of 
the  children,  black  and  white,  are  greater  than  any  po..slble  educational  or  social 
benefits  that  may  be  derived  from  it,  will  In  many  Instances  be  justified.  In  addi- 
tion, there  is  a  desire  on  the  part  of  a  great  many  parents,  which  cannot  be 
bruKhed  aside  as  racism,  for  a  sense  of  community  in  the  schools  to  which  they 
send  their  children.  Salient  expressions  of  this  desire  came  from  Sin  Fran- 
cisco s  Chinese  this  fall  when  a  federal  court  busing  order  took  their  children 
from  public  schools  which  the  Chinese  had  considered  their  own  and  dispersed 
them  throughout  the  clt.v.  The  same  desire  for  closeness— not  onlv  geograniiic 
but  communal— has  found  expression  in  the  community  control  movement 

"^^''^  recently  m  Detroit.  Parents 
rightly  feel  that  It  Is  physica  ly  difficult.  If  not  impossible,  to  maintain  a  con- 
nection with  a  school  and  make  their  needs  and  wishes  felt  in  It,  If  the  school 
Is  3 ()  miles  away.  tuc  ..^nuut 

Whether  or  not  Infected  In  some  degree  with  the  virus  of  racism,  opposition 
to  busing  Is  at  any  rate  deepseated  and  widespread,  finding  outlets  beyond  the 
political.  The  short  of  It  Is  that  numerous  whites  who  can.  leave  the  public 
!f?J^nFf*^J^^^1  ^^"'''^"^  with  busing.  A  general  flight  outwards  from  the 
city  has  long  been  In  progress,  of  course,  and  factors  other  than  busing  account 
for  part  of  It.  Yet  it  Is  striking  that  the  Pasadena  school  district  lort  l"  4 
percent  of  Its  wiilte  Pupils  In  the  first  year  of  fusing,  and  another  11.5  percent 
In  the  second.  Berkeley,  California,  which  adopted  a  busing  plan  voluntarily 
LiV^r""?  maintained  relative  stahllity  of  Its  school  population.  But 

even  If  not  universal,  the  adverse  effect  of  busing  on  the  white  school  popiTla- 
tlon  Is  frequent  The  poorest  and  least  mobile  of  the  whites  are  forced  In^  hii«. 
Ing.  their  resentment  rising  steadily  as  they  watch  the  weu'to'do  1^^^^^  and 
iJlf«in??{!!   f  integrated  schools  soon  return  to  a  state  of  racial  Isolation 
Busing,  tiien.  Is  not  only  disruptive  and  fraught  with  costs  that  are  not  always 

uliM^  '^'^?'^/if  ^^^'i"^  ^""^  to  achieve  the  Sut  pr^E^ 

It  Is  therefore  foolhardy  to  concentrate  on  massive  school  integration,  and  tiTe 
M^.^^i  can  produce  it^  as  the  chief  objective  in  plwYc  ^S^tio^^^ 

The  time  is  fast  approaching  when  the  condition  ^t  legally  induced  school  Mgre- 
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^atUm  with  wiaeh  the  court  dealt  in  Ifroxcn  v.  Hoard  of  KilHcuiion  \\n\\  have 
been  eiiminated.  At  that  i^oint.  us  Charles  Hamilton,  a  hlac!;  iM)litical  scientist, 
recently  told  the  Senate  Committee  on  Equal  Educational  ()p|H>rtunity,  .  we 
shonhl  he  concerned  essentially  with  qnality  eilucation.  and  not  with  the  super- 
ficial bringing  together  of  black  and  white  students.  The  results  we  apiwirenlly 
wixwi — a  viable  pluralistic  society — are  probably  better  achieved  in  the  long 
run  through  other  developments  in  the  society." 

The  public  schools  are  beset  by  two  major  problems.  They  do  not  educate  as 
well  as  we  would  like,  and  more  particularly,  the  results  they  achieve  >vith  their 
black  and  poor  children  are  below  the  levels  common  in  the  higher  socioeconomic 
classes.  Most  of  us  care  less  aboi't  how  children  get  to  school  than  what  they 
have  when  they  get  there.  That  is  one  problem.  Another  is  that  black  and  iwor 
children  are  often  concentrated — some  say  isolated — in  certain  schools.  Neither 
of  these -problems  is  susceptible  to  resolution  by  a  single  act  of  Congress  or  by 
court  decrees  or  by  any  categorical  national  policy.  Congress  ca'. ,  however,  im- 
prove and  equalize  the  results  of  primary  and  secondary  education ;  encourage 
but  not  require  the  elimination  of  raciai  isolation  in  the  schools ;  and  minimize* 
the  educational  bad  effects  of  racial  concentration  in  schools  and  communities 
where  it  persists. 


[From  the  New  Republic,  Dec  IS,  1971] 
Back  to  Busing 

Onr  corresi)ondence  (see  page  26)  attests  to  the  intensity  of  feeling  on  the 
subject  of  busing.  What  is  the  nature  of  the  controversy?  Hard-core  racist 
politicians  to  the  side,  very  few  i>eople  any  longer  favor  the  maintenance  of 
segregated  schools,  and  it  is  plain  that  In  many  places  some  busing  is  an  in- 
dispen.sable  device  for  dismantling  a  previously  .segregated  school  system.  The 
archetjTical  case  would  be  one  where  segresratiou  was  itself  niainiaincd  by 
busing.  But  what  is  meant  by  segregated  schools,  and  why  is  it  imi)erative  that 
school  segregation  be  abolished?  The  kind  of  ^segregation  to  which  the  10.';4 
Supreme  Court  decision  in  Brown  Board  of  Education  was  addressed  h-M  been 
imi)osed  by  law.  Such  segregation  was  found  mainly  in  the  South,  but  has  existed 
in  less  pervasive  fashion  elsewhere,  being  enforced  there  not  by  formal  law, 
but  by  more  or  less  covert  official  connivancet.It  is  nonetheless  offensive  for  that. 
Segregation  of  this  sort  must  be  uprooted,  for  moral  reasons  if  no  other.  It  is 
intolerably  wrong  for  governments  to  enforce  in  any  fashion  the  separation  of 
the  races,  and  thus  inevitably  to  proclaim  that  one  race  is  superior  to  the  other. 
In  addition,  evidence  gathered  since  the  decision  In  Broivn  suggests  that  under 
certain  conditions  the  education  of  black  children  Is  lirproved  when  they  are 
moved  from  a  segregated  school  situation  into  one  with  white  children.  That 
is  the  finding  of  the  Coleman  Report 

Two  further  questions  arise,  however,  which  are  frequently  begged,  though 
they  are  distinct  and  must  be  faced.  One  is  whether  racial  concentration  In  the 
schools  that  results  from  housing  patterns  and  other  factors,  Is  no  less  morally 
intolerable  than  segregation  enforced  by  official  action.  The  other  is  whether 
racial  balance  In  schools  Is  a  necessary,  or  necessarily  the  best,  means  of  giving 
black  children  a  better  edu  tion. 

The  condition  of  racial  ibalance  that  arises  out  of  residential  patterns  and 
other  such  factors  is  calle*  de  facto.  Legally  enforced  segregation  is  called  dc 
jure.  A  di.stiiiction  l)etween  the  two  has  been  assumed  to  exist  ever  since  Brown 
V.  Board  of  Eduction,  and  clie  Sui)reme  Court  reiterated  this  assumption  in  its 
d(K!ision  of  last  spring  which  sanctioned  busing.  The  Court  has  declined  all 
opportunities  to  reexamine  or  blur  the  distinction.  Some  lower  federal  courts 
have  done  so,  but  not  the  Supreme  Court  Nor  has  the  Sui)renie  Court  ever 
said  that  when  one  or  another  instance  of  officially  induced  segregation  Is  foimd 
in  northern  school  districts  that  are  otherwise  not  segregated  by  law,  t)ie  remedy 
must  be  the  institution  of  racial  balance,  chiefly  tliroug)i  busing  in  the  entire 
.school  district.  Tliat  is  our  understanding  of  the  matter.  In  these  northern  cases 
the  issue  is  thus  not  obedience  to  the  Constitution  as  defined  by  the  Court, 
but  rather,  whai  ought  national  policy  to  be,  and  ought  it  to  be  made  by  the 
courts  or  the  legislature'. 

If  it  is  not  equally  a  moral  imperative  to  abolish  dc  facto  racial  concentration 
in  the  public  schools  as  it  is  to  disestablish  legally,  enforced  segregation,  then 
rational  policymakers  must  consider  costs  and  benefits.  The  most  sanguire  read- 
ing of  the  Coleman  Report  and  otlier  available  data  does  not  lead  us  to  believe 
that  the  attainment  of  racial  balance  in  the  schools  is  the  only,  or  always  the 
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mo.st  ffTfCtive,  \\:\y  to  imp-ovc  tlie  education  of  l»lack  diildron.  Tlie  deinograpliy 
of  in:i:i.v  aivas  is  Kuch  tliat  tho  oouditious  of  balance  in  wliicli  tlie  Coleiwan 
Import  foniul  Hhicational  improvement,  are  unobtainable.  Moreover,  racial  bal- 
ance can  (»ftcn  be  acbieved  only  by  .<iacrificinj?  other  «(X'ial  and  educational  values, 
chiefly  a  .<ense  of  connnunity.  Not  universally,  but  often,  basing  aimed  at  assuring 
racial  balance  tai-rieis  very  high  costs,  entails  not  only  the  exi)enditure  of  funds 
which  arc  in  >hort  supply  and  could  be  put  to  other  uses»  but  of  political  and  ad- 
ministrative re.sources  which  are  also  not  in  unlimited  .supply  and  for  which  other 
fruitful  employment  could  l>e  found.  Finall.v,  since  the  country  is  not  prepared 
to  pay  the  additional  costs  of  closing  private  .schools  or  incorporating  them 
into  tiie  public  .system,  or  of  restricting  the  freedom  of  residential  choice  which 
the  npiier  and  middle  class  enjoy,  busing  not  infrequently  fails  to  achieve  its 
goal  of  racial  balance,  even  after  all  its  other  cost.<  ha\e  l»een  borne. 

Opponents  of  racial  imbalance  are  concerned,  no  less  than  we,  with  the  .short- 
changing of  black  children.  But  they  are  persuaded  that  only  efforts  to  achieve 
racial  balance,  at  whatever  cost,  will  yield  tlie  desired  educational  returns.  For 
our  part,  we  would  not  cut  off  efforts  in  that  direction :  racial  balance  is  an 
achievable,  and  for  the  moment,  snfflcient  objective  in  many  places.  In  many 
others,  however,  we  are  not  so  confident  that  it  can  he  achieved.  Nor  are  we  sure 
what  an  "ideal"  balance  is  in  each  instance.  DesT)ite  the  conclusions  of  the  Cole- 
man Report,  we  suspect  that  when  a  court  or  legislative  body  assumes  it  knows 
the  precise,  ideal,  black-white  ratio,  experience  will  often  upset  that  judgment. 
There  art  a  great  many  districts  where  "balance"  can  be  imposed  only  by 
somehow  breaking  up  established  communities  or  breaking  up  established  neigh- 
borhood schools.  AVe  have  .seen  both  these  things  happen.  But  how  much  that 
breakup  contributes  to  better  education  for  tlack  and  white  is  an  open  question. 
Because  it  is,  we  would  like  to  see  far  more  re.sources  and  energy  allocated  to  al- 
ternative approaches.  That,  we  take  is,  is  what  Charles  Hamilton,  the  black 
political  .scienti.st  at  Harvard,  has  In  mind  when  he  says,  .  .  we  .should  be 
concerned  essentially  with  quality  e<lucation,  and  not  with  the  supertlcial  bring- 
ing together  of  black  and  white  students.  .  .  .  The  bringing  together  of  black 
and  wiiite  students  has  l)een  primary  in  our  thinking  as  a  result  of  the  pre-1954 
ment^ility.  I  think  that  tho.se  who  do  not  focus  on  something  else  are  failing  tf 
adapt  to  the  times." 

This  position  is  no  sort  of  retreat  from  the  fight  against  segregation  in  the 
South  or  North.  It  does  rest  on  the  proposition  that  conditions  of  racial,  ethnic 
and  cla.ss  residential  .separation  exist  and  are  rejected  in  the  schools,  and  they 
are  not  morally  objectionable  to  the  .same  degree  as  legally  enforced  segregation 
and  possll)ly  not  morally  objectionable  at  all.  This  pasition  d«>es  reject  as  in- 
herently implausible  and  inadmissibly  invidious,  the  notion  that  the  only  way 
black  children  can  be  better  educated  is  to  place  them  next  to  white  children. 
Finally  the  position  rests  on  what  we  consider  to  be  the  realistic  conclusion  that 
unless  quite  radical  measures  arc  taken  to  restrict  middle-class  mobility,  there 
are  many  places  In  the  country — and  they  are  the  places  where  better  than 
half  the  Macks  live — in  A'hich  for  the  foreseeable  future  the  model  of  racial 
balance  subsumed  by  the  Coleman  Report  is  beyond  our  reach.  Something  more 
productive  than  banging  one's  head  against  the  stone  wall  of  this  reality  should, 
we  believe,  be  attempted.  Neither  Congress  nor  anyone  else  knows  exactly  how  to 
improve  the  education  of  black  children.  But  we  ought  to  try  to  find  ways. 

The  busing  i.ssue  has  been  exploited  cynically  by  people  who  don't  give  a  hang 
whether  black  kids  get  a  good  education  or  not,  and  who  camouflage  their  raci.sm 
or  indifference  in  high-blown  rhetoric  about  neighborhood  schools  or  "freedom  of 
choice"  or  what  have  you.  But  that  does  not  excuse  others  from  their  resi)0nsi- 
bllity  to  distinguish  when,  where  and  how  busing  does  or  does  not  contribute  to 
improving  and  equalizing  educational  opportunities.  In  .some  places  it  is  a  con- 
venience, in  some  a  nece.ssity,  in  others  an  incubus. 


Statement  op  Sam  S.  McXixcn.  Membeu.  CiiARLoTTE-Mf:cKi,KNnuno  Boakd  of 
Education,  Chaulotte,  N.C. 

To :  Chairman  Emanuel  Celler,  members  of  the  subcommittee. 
From:  Sam  S.  McNinch  III,  member,  Charlotte-Mecklenburg  Board  of  Edu- 
cation. 

Subject:  Amendments  to  the  Constitution  relating  to  the  transportation  and 
assignment  of  public  school  pupils. 
Without  a  doubt,  you  are  as  aware  of  as  many,  if  not  more,  complaints  about 
the  effects  of  Federally  controlled  desegregation  than  I,  as  au  elected  member 
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of  the  Charlotte-Mecklenburg  Board  of  Education  better  kno^n  in  buying 
circles  as  Swann  vs  Charlotte-Mecklenburg  Board  of  Education,  Charlbtte, 
North  Caroliha.  Therefore,  I  do  not  intend  to  insult  your  intelligence  by 
itemizing  these  same  grievances. 

Quite  the  converse  is  my  objective  in  pointing  out  a  small  but  far  reaching 
eccentricity  of  our  district  court  order  upheld  by  the  Fourth  Circuit  Court  and 
the  Xv'nited  States  Suiireme  Court 

The  Courts  in  attempting  to  render  an  interpretation  of  the  constitutionality 
of  various  charges  in  Swann  vs  Charlotte-Mecklenburg  Board  of  Education 
have  through  acquiescence  penalized  the  student  needing  as  much  protection  as 
any  other  student,  if  not  more.  These  students  I  si)eak  of  are  those  \vho5.e 
capacity  to  cope  with  the  academic  process  is  little  or  none  and/or  .some  who 
for  one  reason  or  another  do  not  develop  an  academic  interest. 

To  retain  the  interest  of  these  students,  and  to  prevent  a  mass  droivout 
problem  affecting  both  the  individual  student  and  society,  and  to  create  an 
on-going  learning  atmosphere  for  the  academically  inclined  student,  and  to 
render  a  genuine  service  to  each  student,  we  desperately  want  to  build  a 
Career  Development  Center  whereby  any  student  wishing  to  pursue  a  cnreer 
offered  by  our  facility  can  graduate  from  high  school  with  training  adapting 
him  for  employment  rather  than  in  some  cases,  a  .social  diploma.  Students 
may  be  interested  in  such  a  program  as  an  extension  of  their  academic  pursuit.s 
or  in  lieu  of  academic  pursuits. 

The  nine  members  of  our  Board  of  Education  have  recently  voted  unani- 
mously to  proceed  in  the  direction  of  building  such  a  school  enc<Mnpassing  classes 
in  the  Performing  Arts,  Business  and  Management  Technology,  Computer  Tech- 
nology, Horticulture,  World  Languages,  Metal  Technology,  Construction,  Cli- 
mate Control  Technology,  Aeronautics,  Transportation,  Photography,  Radio 
and  Television,  Beauty  Culture,  Para-Medical  and  Professional  Life-Saving 
Techniques,  Office  Machine  Use  and  Repair,  etc. 

Our  business  community  is  as  excited  as  we  are  for  we  have  an  opportunity 
to  do  something  positive.  Dallas,  Texas,  has  recently  completed  a  j«imilar  tvpe 
school  costing  $21,000,000.  With  the  academic  program  in  ronjtinctifin  with  a 
Career  Development  Center,  we  will  be  in  a  much  better  position  to  educate 
each  child  to  the  fullest  extent  he  or  she  is  capable  of  receiving  it 

However,  our  district  court  order  very  clearly  states  that  we  cannot  huild 
this  school  or  any  other  school  unless  we  first  prove  to  the  court  that  desegrega- 
tion will  prevail. 

This  order  completely  ignores  the  entire  purpose  of  our  intentions.  We,  too, 
can  acquiesce  and  make  sure  only  a  certain  number  of  each  colr)r  be  admittod 
to  such  a  specialty  school  disregarding  the  individual  student  needs ;  thus  we 
by  law,  would  l»e  guilty  of  discrimination. 

I  make  this  one  point,  not  by  any  stretch  of  the  imagination  conclusive,  in 
describincr  my  utter  frustration  with  Federal  intervention  in  public  schonl 
matters.  It  b  an  attempt  to  show  how  far  off-center  this  entire  desegregation 
by  Federal  force  has  become. 

Try  punching  an  offKienter  hole  in  a  phonograph  record.  Then  try  playing  it 
and  what  you  hear  will  most  probably  resemble  the  progress  we  are  making  in 
our  public  schools  toward  quality  control  of  our  learning  process." 

How  does  it  feel  to  be  in  a  position  to  control  the  future  of  all  school  age 
children  in  the  United  States?  That,  I  agree,  is  a  moot  question  intended  to 
I)Oint  up  the  fact  that  we  Board  of  Education  members  are  fast  being  repHced 
because  of  questions  answ^ered  by  the  Courts,  yet  vague  Court  edicts  pre\'nil. 

I  urge  you  to  take  the  proper  steps  toward  an  amendment  of  the  Constitution 
so  we  can  tend  to  our  students  needs. 


tFrom  the  Washington  Post,  Mar.  1. 19721 

A  BLAcfc  Parent  Looks  in  Two  Directions  at  Busing — Unhappt  Memory  and 

A  HoPEFtTL  Present 

(By  Roger  Wilkins) 

Blacks  who  can  remember  being  bused  for  the  maintenance  of  segregation 
find  the  current  heated  debate  over  busing  both  bemusing  and  infuriating.  We 
feel  the  same  way  about  politicians  and  pundits  who  seem  sure  they  know  that 
black  parents  don*t  want  busing  any  more  than  white  parents  do.  It  ptite  one  in 
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luiiitl  ()f  '.111.  old  white  Southerners  who  used  to  assure  Xortherners  that  -nnr 
<h>rk,es  arc.  hapi-.v  down  here."  and  would  then  trot  one  out  ?o  . rove 

OMti...  a  evi:tM^^,rJ'w..s"''  f      "''""^  "'^  "■•'f'^  ''""■'"K  M.V  first  edu- 

1.1111)11.11  ex|,eiieiKe  wa.s  m  a  one  room  segregated  school  In  Kansas  Cltr  Mo 

U.  ,t^  """^  of  the  room  at  ?he  age  of  four 

'  u  mv  f  LllJiV:  wfi',v:«  ?  ^^^^         "'-t  school  was  dose,! 

.1  town.  Apart  from  n  keen  daily  sense  that  the  whites  were  terribly  selfisli  for 
hcwgiug  tlif  n«yer  and  prettier  school  near  our  homes.  I  rememUrth^  bus 
rides  as  generally  convivial  and  sometimes  pretty  hilarious  My  ii^xt  ston  -vns 
vur;™  d!.i.r'„.\rr^1^  '1  "^^  u,?per'"rack\KaTd'  o  ft 

trackenT  ^'^  resentful  lower 

Anil  then  on  to  high  school  in  a  midwestern  city.  If  I  wasn't  the  first  black  In 
'nf.P^^- •      "L'"'  »nd      famnr^d  i  we 'e  the  on  ? 

the  Engri4''bSffn  ?Se"steJt".f '  "'^f^r  "  ^"^  '"^^  aU™  and 
se^nf^  to  mvP  h«rf  ?n  ^  l".'!^'''*""         H"''™'-  Somebody  always 

.seemed  to  have  had  to  clear  a  clogged  throat  right  on  the  furrv  cover  of  niv 
bicyc  e  ...eat.  Kather  than  face  the  humiliation  of  cleaning  ^t  off  „  view  of  the 
passing  crowds  thronging  out  of  the  school,  I  would  often  ride  home  stMn-iine  un 
She?".'  "  "I'P'e  eore.s  anS  t^eita^^^^^ 

.v.S"i'L!."/nn?J^  J.  '^""'^'^  ''"""S"  "chool  to  get  into  college 

And  I  learned  some  other  things  too.  Things  I  c-ouldn't  have  lear^^^  in  mv 
Kansas  City  schools  nor  in  my  Harlem  schools.  Thev  were  thiucs  aLout  wl  "I 
peop  e  and  things  about  myself.  I  learned  that  whitw  are  .Tthe  s...  eii,  ? 
IH-opIc  they  were  made  out  to  be.  Some  of  them  were  smartc^r  than  I  nnd  1^  e 
no  as  smart.  Some  could  pump  in  baskets  from  the  cZer  better  ban  V^^d 
.^^^'""i  "'"^i^e  team  at  all.  And  eventr.ally.  over  timeTl  came  to  lea?n 
that  they  and  I  could  deal  in  human  terms  across  racial  lines  And  tl  cVrenrnin 
tilings  from  me  too.  about  blacks  that  they  could  never  have  'earnc^^n  an  „n 
white  school.  Yesterday's  coon  turned  out  to  be  a  coi  temMrarv  kid  n„l?  f^.mni 
Tv.Ti'l-  "  «  I'eginning  it  w^  worth  t-ft  a^ 

eSH"'-"^^^ 

f  r  ?nl  ?  "■^«o"'-ees  could  provide.  She  di.l  not  seek  an  al  white  high  schoo 
s  r.^ri'"town        ki^wt  TJ}T''f- "'^         attendTwafthe  bes 

jWades  (,f  his  live.  She  figured  that  knowinrhT^to  read  was  eJen^^^ 
WsiSX^^^^^  InadveS!l's':S; 

tol|j!;^£«eta%^ 

^i";"  *ntegrate;-sometimes  using  buses  as  a  tool-or  tJe  can  choose  to 
«reate  a  future  generation  of  cripples,  savages  and  bigote 

\ears  after  my  mother  had  made  her  choices  for  me  I  had  to  beeln  thinkin.. 
b  •  mv  t«g1te?'s'fourth  vea^fn  /7  W>"en'Kl^"ame  d^a? 

2  in  an  integrated  ^ol^f.'! ^Xtri^Tto\^^^^^^^^ 
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FEIDAY,  MARCH  3,  1972 

House  of  Representatives, 
Subcommittee  No.  5,  of  the 
Committee  ox  the  Judiciary. 

Washington.  D,C, 
The  subcommittee  met  at  10  a.m.,  pursuant  to  recess,  in  room  2141, 
Rayburn  Hoi»se  Oflicc  Buildin*?,  Hon.  William  L.  Hungate  presiding. 

Present.  Representatives  Hungatc,  acting  chairman,  Jacobs,  Mc- 
CuUoch,  and  McClory. 

Staff  members  present:  Benjamin  L.  Zelenko,  genei-al  counsel; 
Franklin  G.  Polk,  associate  counsel;  and  Herbcit  E.  Hoffman, 
counsel. 

Mr.  HuNGAT?:*  The  committee  will  be  in  order.  This  morning  we 
resume  hearii  gs  on  House  Joint  Resolution  620  and  related  measures, 
proposing  an  amendment  to  the  U.S.  Constitution  relative  to  the  as- 
signment and  transportation  of  public  school  pupils. 

The  first  \  itne.ss  we  have  this  morning  is  Mr.  William  T.  Cole- 
man, Jr.,  chai  man  of  the  board,  NAACP  Legal  Defense  and  Educa- 
tional Fund.  We  are  pleased  to  have  you  with  us,  Mr.  Coleman.  Please 
come  to  the  table  and  proceed. 

STATEMENT  OF  WIIXIAM  T.  COLEMAN,  JK.,  PRESIDENT,  NAACP 
LEGAL  DEFENSE  AND  EDTJCATIONAL  FUND,  INC. 

;Mr.  Coleman.  Good  morning.  I  appear  here  in  my  capacity  as  lay 
pi-esidcnt  of  the  NAACP  I^egal  Defense  and  Educational  Fund,  Inc. 
As  you  know,  the  Legal  Defense  Fund  is  a  nonprofit  corporation 
which  was  formed  in  1039  und  at  least  since  1950  has  been  an  organiza- 
tion separate  nnd  distinct  from  the  XAACP. 

It  i.s,tlie  orsxanixation  which  has  provided  the  lawyers  for  most  of 
the  litigation  in  the  United  States  dealing  with  attempts  to  eliminate 
racial  segregation  in  all  phases  of  American  life. 

Mr.  Chairman,  and  meml)ers  of  the  committee,  I  appreciate  the  op- 
poituTiity  to  appear  hei*e  as  this  committee  considers  the  wisdom  or 
hick  thereof,  of  House  Joint  Resolution  620^  92d  Congress,  first  .ses- 
sion, which  proposes  to  amend  the  Constitution  of  the  United  States 
as  follows : 

Section  1.  Xo  pubHc  school  student  sliaU,  because  of  his  race,  creed  or  color, 
he  assijoiwl  to  or  renuired  to  attend  n  nnrtioulnr  school. 

Section  2.  Congress  shaU  have  the  p(  wer  to  enforce  this  article  by  approDriate 
legislation. 

The  above  propo.sal  is  u.seless,  innocuou.s,  and  unnecessary  if  its  pur- 
pose is  to  eliminate  public  schools  wiiere  pupils  arc  assigned  solely 

"xl  <381) 


based  upon  thoii*  race,  creed  or  coloi*;  it  is  pernicious,  hannful,  repres- 
sive, and  would  turn  the  clock  back  18  years  if  .such  or  oposal  dii  ect  ly  or 
iiidire^'ily  overrules  in  wliole  or  in  part  Uroxrn  \,  Board  of  Eihwafioi}, 
^>IT  U.S.  4S:^  11054^,  or  last  year's  unanimous  afKrmanoe  in  Svuinv  \\ 
Chnrlotf^.-^leclchvlntra  Borml  of  Education,  402  U.S.  1  (1071).  For 
tliese.  two  decisions,  as  well  as  other  decisions  of  tiie  Supreme  Court 
of  the  T'Mired  States,  cori-ectly  interpret  the  14th  amendment  to  the 
Ui>!!stitution  of  tlio  United  States  as  (1)  prf)Mii)ilin£r  "State-imposed 
se<rr('^ralion  by  race  in  public  schools,'' and  (2)  placin<r  an  aflirmative 
duty  on  each  State  to  ''take  whatever  steps  n)ay  be  necessary  to  convert 
t<)  a  u'litary  system  in  wdiich  racial  discriniination  would  be  elim- 
inated root  and  branch.'' 

I  sliould  like  to  ])oint  out  that  a  difficulty  in  testify in^r  with  respect 
to  House  Joint  lie'^olution  620  is  tluit  it  contains  an  i'nfeionce  that  the 
Supieme  Court  of  the  United  States  nnd  the  vai-ious  Federal  district 
coui-ts  and  courts  of  a])peals  of  the  T'^nited  States  have  been  assign- 
in^r  pupils  based  upon  their  race,  color,  and  creed. 

Such  an  assumpticm  completely  misintcrpi-ets  what  the  courts  have 
actually  l)een  doin^r,  to  v  it,  attemptin^r  to  end  the  separate  and  unequal 
sclioolin^r  of  cliildren  based  upon  race  and  t<^  require  that  school  sys- 
tems be  operated  on  a  unitar\^  basis.  And  in  Sicann  v.  Chadotte-Mecl'- 
lenbmy  lioiml  of  Eduraftaiu  supra,  at  page  26,  the  Court  said : 

The  strict  judge  or  school  authorities  should  nmko  ovcr.v  (effort  to  ncluove 
tlip  •♦alfst  possJI)1e  (Jejfree  of  actual  dcsejcrejfation  and  wiU  thus  nocps-sarily  he 
OHK'ernod  .vitli  the  eliminntion  of  one-race  schools. 

No  pvr  »v  Ts.le  can  adeuuately  emhrace  all  tlie  diflloultios  of  reconcilinj?  the 
coinrreting  interests  involved :  hut  in  a  system  witli  a  history  of  sc^rejration  tho 
nml  for  romedia!  criteria  of  sufficient  specificity  to  assure  a  school  anthorit.\'s 
compliance  with  its  constitutional  duty  wnrrants  a  presunjiitirai  against  schools 
tliat  are  snl)stautinlly  disproportionate  in  their  racial  conipositi»ni. 

Where  the  school  authority's  proposed  lOan  for  conversion  from  a  dnal  to  a 
unilary  system  contemplates  the  continued  existence  of  snnie  schools  that  are  aU 
or  predominantly  of  one  nice,  they  have  the  burden  of  showing  that  such  school 
assifrnnieiits  are  generally  iioudiscriniinatory. 

'Hje  court  should  scrutinize  sneh  schools,  and  the  Imrdeu  upon  the  school 
authorities  will  he  to  satisfy  the  court  that  their  racial  composition  is  not  the 
result  of  present  or  past  discriminatory  action  on  their  part. 

As  you  know,  that  decision  was  wi'itten  )n»  a  unanimotis  Court  and 
indeed  was  written  by  Mr.  Chief  Justice  Burger  who  was  appointed 
to  the  Court  by  President  Nixon. 

While  there  are  bound  to  be  some  difficu1tie.s  in  ascertaininxr  the  pre- 
cise meaninor  of  the  proposed  amendment  as  it  ha^  been  drafted  by 
Kepresentative  T.ent,  to  which  I  shall  refer  briefly,  I  should  first  like 
to  address  myself  to  the  effeot  such  an  amendment  woulcl  have  if  it 
is  construed  in  accord  with  what  I  understand  to  be  tlie  intentions  of 
some  of  its  sponsors. 

Mr.  Polk.  Mr.  Chairman.  If  I  may  interrupt  your  testimony,  Mr. 
Colemen.  you  have  a  footnote  relating?  to  Professor  Van  Alstyne's  com- 
ment taat  the  amendment  may  be  interpreted  as  trackin^r  the  decisions 
in  Brown  and  Swann  and  thus  duplicating  what  Federal  courts  ai-e 
already  doing.  In  that  case  there  is  no  need  for  the  amendment. 

However,  House  Joint  Resolution  G20  does  not,  in  tracking  Brown 
and  Swmm.  have  any  requirement  that  there  be  State  action.  Could 
you  comment  on  the  significance  of  that  omission  ? 

Mr.  CoLKMAN.  I  think  what  you  pointed  out  makes  the  proposed 
amendment  even  worse  because  there  is  serious  doubt  whether  under 
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this  amendment,  even  by  private  action,  persons  wJio  decided  tliat 
tliey  want  to  liave  truly  desegregated  schools  could  do  it. 

As  I  undci-stand  it,  other  than  the  13th  amendment,  which  is  the 
amendment  which  freed  the  slaves,  there  is  no  pres'^nt  amendment 
to  the  Constitution  of  the  United  States  which  does  not  talk  in  terms 
of  btatc  action;  thus,  the  i;3th  amendment  has  been  interpret^  as  pro- 
viding that  if  two  people,  strictly  private,  decided  to  hold  somebody 
in  siavery,  that  would  violate  the  13th  amendment. 

So  you  would  have  the  same  effect  here  which  would  make  it  even 
worse.  I  think  in  addition,  and  this  goes  to  the  footnote,  it  is  quite  sig- 
nificant that  to  the  best  of  my  knowledge,  the  proposers  of  the  amend- 
ment do  not  say  what  provisions  in  the  Constitution,  as  now  oresently 
amended,  the  new  amendment  would  delete,  alter  or  change',  or  what 
Supreme  Court  decision  it  would  overrule.  I  think  it  is  quite  si»nnfirant 
that  most  of  the  amendments  after  the  10th  amendment,  were  directed 
to  changing  specifically  a  decision  of  the  Court  with  which  the  people 
disivgreed.  For  example,  the  11th  amendment  was  adopted  because  the 
Couit  had  held  that,  a  private  >ei-son  could  sue  a  State  and  it  was  felt 
that  would  create  great  polit  .al  problems.  Another  example  is  the 
loth  amendment,  the  income  lax  amendment,  whicli  specifically  over- 
niles  the  Polhck  case  decided  during  the  Civil  War  which  had  held 
that  the  Federal  Government  did  not  have  the  pow^r  to  enact  a  gradu- 
ated income  tax.  ^ 

I  think  it  is  quite  significant  that  here  we  do  not  know  exactly  what 
the  proposei-s  are  trying  to  do.  I  thing  they  ought  to  say  which  provi- 
sion  of  tJie  Constitution  that  now  exists,  they  are  attempting  to  change, 
or  which  decision  or  decisions  of  the  Supreme  Court  they  are  trying 
to  oveiTulc  by  a  constitutional  amendment. 

Mr.  Polk.  Mr.  Coleman,  if  a  proponent  said  he  wished  to  overnile 
the  Moann  case  but  not  the  Broken  case,  would  you  consider  that 
possible? 

*u^^i^'  I  say  that  would  be  extremely  hard  to  do.  I 

think  the  Swann  case  strictly  follows  the  Brown  case  and  is  in  keeping 
with  the  thrust  of  the  Broum  case.  I  don't  think  you  can  cut  the  apple 
that  thin.  It  is  hke  tiie  saying  it  is  easier  for  a  camel  to  pass  throu<>-h 
the  eye  of  n  needle  than  for  the  rich  man  to  enter  the  Kingdom  of 
Heaven.  I  do  not  think  you  can  do  it  that  way. 
Mr.  Polk.  Thank  you. 

Mr.  Coleman.  This  legislation,  if  passed  by  the  requisite  two-thirds 
majority  of  each  House  of  Congress  and  thence  by  three-quarters  of 
tJie  St^itc  legislatures,  will  nullify  the  benefidaiprovisions  of  the  14th 
amendment  to  our  Constitution,  not  only  as  to  public  education  but 
also  \yith  untoward  effect  m  othoT  fields. 

If  interi)reted  to  bar  consideration  of  race  by  courts  and  State  a<ren- 
cies  in  <he  process  of  framing  remedies  to  undo  prior  illegal  and^m- 
constiti.tional  conditions  of  race  by  State  agencies  which  have  brought 
about  c  ^siderab  e  harm  to  blacks  and  other  minority  groups  b(>cause 
of  thcL  race,  and,  incidentally,  to  the  white  population  of  this  coun- 
try—I  .h^k  others  will  agree  with  me  that  whites  also  are  harmed 
by  racial  s.>gregatioii— then  this  Congress  may  well  bear  witness  to 
the  truiing  T>oint  in  estabjishing  apartheid  in  America. 

I  hcne  the  committee  will  remain  aware  during  its  consideration  of 
this  rcrolution,  first  of  all,  that  it  would  prevent  meaningful  desegre- 
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gation  of  the  public  schools  not  just  by  Federal  court  order,  but  also 
where  such  meaningful  deseffre^tion  had  been  overwhelmingly  sanc- 
tioned by  patrons  of  a  school  district 

While  the  genesis  of  the  legislation  is  undoubtedly  related  to  current 
controversies  in  the  political  arena  concerning  the  busing  of  school- 
children to  achieve  desegregation  in  conformity  with  orders  issued  by 
Federal  courts,  this  resoW  lOn  purports  to  limit  not  only  the  authority 
of  the  courts  in  the  matter,  but  also  to  prohibit  voluntary  steps  toward 
desegregation. 

Mr.  Zelexko.  Mr.  I/ent,  the  sponsor  of  House  Joint  Resolution  620, 
has  testified  that  it  is  his  intent  that  Congress  could  enact  enabling  leg- 
islation to  allow  voluntary  desegregation  by  school  districts  and  school 
boards  and  that  the  language  of  section  1  of  the  amendment  would  not 
prohibit  such  actions. 

Is  that  how  you  read  section  1  of  the  proposed  amendment? 

Mr.  CoLE3iAN.  I  do  not  read  section  1  in  that  manner,  sin  As  you 
know,  in  all  of  the  cases  that  the  Court  has  decided  under  the  14th 
amendment,  the  amendment  itself,  even  without  legislation,  has  sig- 
nificance. And  thus  as  I  read  the  cases,  what  section  2  will  do  is  to 
grant  iJongi'ess  authority  to  increase,  not  decrease,  the  scope  of  section 
1.  In  every  constitutional  case  I  have  read.  Congress,  under  section  b  of 
the  14th  amendment,  has  done  one  of  two  things. 

One,  in  addition  to  prohibiting  the  action  by  injunction,  the  Court, 
if  Conjrrcss  so  provided,  could  not  only  issue  the  in  jimction  because  the 
State  IS  violatmg  the  amendment  but  it  could  hold  that  the  violator 
could  go  to  jail  or  have  to  pay  a  monetary  penalty.  Second,  and  thi.s  is 
the  Katzenhach  and  other  cases,  there  are  instances  that  once  Coiigrcss 
acts,  tlie  Court  will  permit  the  courts  to  go  even  further  in  outlawing 
conduct  thjin  yon  could  in  the  ah^oncc*  of  congressional  action. 

And  I  would  find  great  difficulty  with  trying  to  defend  the  proposi- 
tion that  if  section  1  is  enacted  into  lavv,  that  Congress  by  a  statute 
could  say  that  the  people  could  disobey  section  1  and  we  are  going  to 
permit  voluntary  plans  although  we  will  not  permit  court-ordered 
plans. 

As  I  read  the  Constitution  and  the  cases,  every  amendment  to  the 
Constitution  has  force  in  and  of  itself  and  the  courts  will  interpret 
such  language  and  will  apply  it.  In  addition,  the  Congress  under  the 
authority  of  section  2  to  restrict  the  actions  or  the  majority  or  of  Gov- 
ernment could  go  even  further  and  place  additional  restrictions  on  the 
majority  or  on  Government  but  sucn  further  has  to  be  in  pursuance  of 
section  1. 

In  other  words,  section  2  can't  lie  used  to  cut  back  on  the  rights 
granted  by  .section  1. 1  don't  think  Congress  could  say  once  Brown  was 
decided  that,  based  upon  the  provisions  of  section  5  of  the  '?4th  amend- 
ment, in  our  judgment  now  we  think  there  should  be  voluntary  racially 
segregated  schools.  I  don't  think  they  could  say  that.  On  the  other 
hand,  they  coxdd  say  that  since,  under  the  14th  amendment,  there  can 
be  no  segregation  in  public  schools  and  because  private  schools  have 
reached  the  point  now  where  they  all  v^^pend  upon  public  money,  at 
least  in  the  Commonwealth  of  Pennsylvania  that  is  so,  we  think- wo 
htivo  power  to  say  that  you  can*t  segregate  in  private  schools. 

Do  I  make  my  point  clear?  I  think  you  can  go  one  way.  I  don't  think 
yon  can  go  the  other  way. 
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I  do  not  believe  it  stretches  principles  of  constitutional  interpreta- 
tion to  say  that,  just  as  the  courts  have  held  that  an  individual  child 
has  a  present  and  personal  right  to  attend  a  public  school  system  which 
in  its  entirety  is  operated  upon  a  unitary  basis,  so  a  single  individual 
objecting  parent  could,  under  this  amendment,  thwart  the  implementa- 
tion of  the  most  modest  steps  toward  desegregation  on  a  voluntary 
basis. 

Furthermore,  I  seriously  doubt  that  the  body  of  'aw  and  of  sociologi- 
Cfil  knowledge  which  we  have  heretofore  developed  can  be  ignored 
simply  because  of  the  passage  of  this  proposed  amendment. 

We  know,  for  example,  that  a  great  many  criteria  for  school  assign- 
ment or  other  purposes,  are  simply  surrogates  for  consideration  of 
race.  In  Gaston  Cminty  v.  United  States^  395  U.S.  285  (1969)  ,  the  Su- 
preme Court  so  held  with  respect  to  literacy  tests  for  voting  in  North 
Carolina  where  blacks  had  historically  been  given  inadequate  educa- 
tions because  of  their  race. 

In  Gi'igffs  v.  Duke  Power  Co,^  401  U.S.  424  (1971),  the  same  rea- 
soning was  applied  to  employment  aptitude  tests  unrelated  to  the 
performance  of  job  tasks.  Other  courts  have  reached  analagous  re- 
sults regarding  tests  used  to  group  students  within  buildings  or  class- 
rooms, e.g..  Hohsmi  v.  TIamen.  269  F.  Supp.  401  (D.D.C.  1968), 
(if(im.ed  suh  nom.  Smuck  v.  Hohson^  408  F.  2d  175  (D.C.  Cir.  1909) ; 
iMoses  v.  WaJikwgton  Parkh  School  Board,  330  F.  Supp.  1340  (E.D. 
La.  1971):  or  to  select  teachers  for  employment  or  dismissal,  for 
instance.  Baker  v.  Colnmhm  Municipal  Separate  School  District^ 
329  F.  Supp.  706  (N.D.  Miss.  1971). 

The  lo\\  or  Federal  courts  have  held  that  "neighborhood  school" 
or  other  jjeographic  zonini^  methods  of  pupil  assignment  may  not  be 
used  by  the  school  authorities  where  neighborhood  residential  patterns 
are  establislied  by  governmont^lly  sanctioned  or  induced  racial  dis- 
crimination, for  instance,  Breiver  v.  School  Board  of  Norfolk^  397 
F.  2d  37  (4th  Cir.  1968) :  Tlenrii  v.  OlavJcesdah  Municipal  Separate 
School  District,  409  F.  2d  682  (5th  Cir.),  certiorari  demed,  396  U.S. 
040  (1969) ;  Bradley  v.  Milliken,  Civ.  No.  35257  (E.D.  Mich.,  Sept.  27, 
1971). 

The  Supreme  Couit  of  the  United  States  recognized  in  Swann  v. 
Oharlottc-Mccklcnhurg  Board  of  Edumtion,  402  U.S.  1,  20-21  (1971) 
the  strong  relationship  between  school  segregation,  and  housing 
segregation.  ) 

In  those  circumstances,  if  I  were  a  school  system  administrator, 
I  should  be  seriously  worried  about  what  kinds  of  assignment  plans 
would  be  permissible  under  the  proposed  amendment.  Even  free  choice 
plans  can  be  viewed  as  inextricably  linked  to  previous  patterns  of 
segregation  by  race;  perhaps  only  the  random  assignment  of  students 
to  schools  could  withstand  constitutional  attack  under  the  proposed 
amendment. 

I  doubt  whether  such  a  result  is  within  the  intendment  of  tlie  spon- 
sors, but  it  is  a  clearly  conceivable  and  logical  ai)plication  of  the  lan- 
guaije.  Certainly  such  a  result  would  not  achieve  one  of  tlie  j^rofessed 
goals  of  the  sponsors:  to  reduce  or  eliminate  the  transportation  of 
pupils  to  public  schools. 

Apart  from  such  untoward  results  which  may  be  achieved  by  amend- 
ment such  as  that  which  has  been  proposed  if  interpreted  to  bar  assign- 
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ment  according  to  race  surrogates  as  well  as  race  itself,  the  whole 
PnilT.  ^  has  been  developed  in  the  courts  over  the  past  decade 
indicates  conclusively  the  vam  hope  voiced  bv  some  suppoiters  of 
this  resolution  that  it  may  be  possible  to  remedy  past  constitutional 
violations  without  considering  that  seemingly  neutral  requirements 
nave  been  affected  by  race. 

To  undo  this  they  disparagingly  refer  to  it  as  "reverse  discrimina- 
tion. If  we  could  deal  with  the  public  school  in  a  vacuum,  unrelated 
to  the  rest  of  society ;  if  black  people  were  not  denied  jobs  and  housin<r, 
or  restricted  to  well-defined  living  areas;  in  short, ''if  there  were  no 
race  surrogates— then  we  might  successfully  treat  the  "illness"  of 
racial  segregation  m  the  public  schools  by  using  nonracial  remedies, 
^ut  as  tlie  Supreme  Court  appropriately  put  it  in  Swmn,  the  courts 
and  agencies  which  have  sought  to  devise  remedies  for  past  discrimi- 
nation m  education  have  been  presented  with  a  "loaded  game  board" 

Sppt  '■"l'!'-'^'  '■^'^'^^  assignments  to  overcomS  the  present 

enects  or  past  segregation.  * 

.^Ja  H  tliis  reason  that  the  job  cannot  be  accomplished  without 
consideration  whether  the  criteria  used  in  making  assignments  are  So 
actually  grounded  in  race  to  the  detriment  of  those  alre'ady  segregated 
r„i<f  H^^'l  n\t\mvA6  goal  of  treating  all  as  individ- 

ua  s  without  notice  of  race,  creed,  or"^  color,  cannot  be  approached 
without  careful  attention  to  such  attributed  in  the  here  and  now 
And  It  IS  for  this  reason  that  passage  of  the  proposed  amendment 

oft'"'  '■^^i^     the  14th ImendmeJt  aSd  the  oTr?u W 

of  Brown  v.  Board  of  Education.  " 

nn'5^l"i« ^Fr-^  ^  f^'f^  concerns  so  many:  the  busing  of 

pupils  to  their  assigned  schools  pursuant  to  a  general  plan  of 

fefSrt  olf  ^°^""*'"^^     ""^^^      ^-P"^^-"  «^ 

7°"'^^  ^  Po^^''  of  a  state,  just  as  it  has 

attendance  statutes,  to  require  that  all  public 
schoolchildren  ride  the  bus  to  school.  (Certainly  there  is  some  ra- 

onst™ffi?f ^r^^}"  ^        ^'"'■^  been  empiricanrdem- 

?han  JSin^f  ^I'oolcliildren  are  several  times  safer  on  a  school  bus 
™f ^  *°  i^"'"  '''"f^'     walking,  bicycling,  or  being  stationed- 
rfnr  1^.^°"^''  T  "'^  «'«te^  enough  to  drive. 

pv?r  o  ^  V'*  f^'*"^'  ^^"^^  developed  in  this  fasliion,  how- 
evar,  and  the  issue  has  risen  where  students  not  previously  buse^  have 

STSgelJ^r  ^l^r  ^^^^^  Lnsport&r;;r? 
sira^  covering  such 

is  anJ  W  L»rr*         '^A  school  desegregation  plans,  busing 

IS  and  has  been  a  major  educationa  too  .  Although  some  18  tnillion 
students  were  bused  to  school,  at  public  expense,  in  1969-70,  acc  dents 
were  proportionately  and,  indeed,  considerably'  fewer  than  Jhose  fs 
sociated  with  any  other  fom  of  home-to-schbol  transportatSn  in- 
cluding walking  And  I  would  urge  membere  of  this  Commit  ee 'and 

Tn?^  •         morning  or  at  3:30  in  the  afternoon,  and  I  think  you 
will  be  impressed  by  the  number  of  schoolbuses  that  go  back  and  fort 
SZer.'''""  '°  "^'"^^  makef 'anfobjeS!; 
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2.  Historically,  busing— or  the  assigiun-nt  of  students  to  other 
than  the  closest  neighborhood  school— was  an  important  strate<ric 
device  in  maintaining  racial  discrimination  and  segregation  in  The 
public  schools.  ^  ^ 

Examples  of  this  phenomenon  are  legion;  many  were  before  the 
Supreme  Court  when  it  decided  the  Charlotte  and  Mobile  cases 
Among  the  most  egregious  are  those  instances  in  which  Nort-h  Carolina 
'^"^/•'■^•ni*^  authorities,  for  example,  transported  black  students  60 
or  80  miles  each  \yay— sometimes  across  State  lines— to  get  tliem  to 

^i^fv^^tv!^!     ' boarded  them  for  that  purpose 

Hist( 

r).238  :;j8005). 

3.  Even  today,  there  is  little  objection  to  the  busing  of  regular  or 
preschool  students  except  to  assist  in  achieving  desegregation  Experi- 
ence in  local  communities  teaches  that  whenever  distance  or  hazardous 
i™J^'"§  coimitions  prevail,  parents  may  be  heard  demanding  some 
form  ot  publicly  provided  transportation  for  their  children 

And  ^^'ltness  the  recuirent  controversies  about  publicly  paid  bus- 
ing for  parochial  school  students.  Buses  carrying  attiletic  t^a:ns,  extra- 
curricular clubs,  or  simply  classes  of  children  on  field  trips  ply  the 
highways  of  this  ^atlonal  daily  m  the  name  of  expanding  educational 
w^polSans"  "PP"^""'^"'-'''  '^''^h  virutally  no  objection  fronj  parents 

In  addition,  in  many  parts  of  the  country  the  consolidation  of  the 
one-room  scJiools  into  country  or  regional  school  districts  and  the  use 
?ooS''Ehools"^"'^  ^""''^^  pni-pose  of  eliminating  the  one- 

4.  The  school  .systems  of  this  country  unfortunately  have  helped 
to  create  the  necessity  for  busing  as  a  desegregation  tool  by  maintain- 
ing rigidly  segregated  attendance  patterns  with  their  inevitable  effect 
upon  housing  development. 

.  As  a  district  court  in  Memphis  recently  put  it— referrinc  to  the 
influence  of  the  school  board's  dual  overlapping  zone  policy  upon 
racial  residential  patterns:  *      *  ^ 

inJdtJrimf^.HnT,"'      Incumbent  Board  have  accommodated  the  white  hons- 

V'^  ^^^"^^  ""^        time  lived  in  the  immediate  area  of 
t!ie  Dunbar  School,  the  locati-n  of  the  school  in  the  western  area  of  the  zono 

ern  a«a  ofthe  zon"e"'  "  n.oving  in?o  Z  Zt 

Nortlwross  v.  Board  of  Education  of  Memphis,  Civ.  No.  30.31  fW  D 
lenn  Dec.  10  1971)  (slip  opinion  at  p.  10).  Thus  the  school  system  is 
not  being  asked  to  rectify  the  ills  of  society  to  which  it  did  not 
contribute. 

5.  The  courts  have  recognized  valid  educational  needs  and  have  not 
required  busing  of  such  distances  or  for  such  time  periods  as  would 
interfere  with  the  educational  process.  In  fact  in  the  Charlotte- 
MeckJenburg  case,  supra,  the  busing  required  to  desegregatfl  the  school 
.system  was  ]e^--I  repeat,  less-both  m  distance  and  in  numbers  of 
pupils  involved  than  had  been  used  to  maintain  the  segregated  system 

80-440—72  26 
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(See  p.  P9-31  of  the  opinion.)  I  won't  read  it  but  I  would  ask  per- 
mission to  have  the  court  stenographer  copy  in  the  record  at  this 
point  what  Chief  Justice  Burger  said  in  the  Gharlotte-Mecklenburg 
case  under  the  heading  "Transportation  of  Students." 

Mr.  IlrxGATE.  Without  objection,  the  statement  will  be  placed  m 
the  record  at  this  point. 

(T)ie  statement  referred  to  follows:) 

The  scope  of  permissible  transportation  of  students  as  an  implement  of  a 
remedial  decree  has  never  been  defined  by  this  Court  and  by  the  very  nature  of 
the  problem  it  cannot  be  defined  with  precision.  No  rigid  guidelines  as  to 
student  transportation  can  be  given  for  appUcation  to  the  infinite  variety  of 
problems  presented  in  thousands  of  situations.  Bus  transportation  has  been 
an  integral  part  of  the  public  education  system  f^r  years,  and  was  i>erhaps  tlie 
most  important  factor  in  the  transition  from  the  one-room  schoolhouse  to  tlie 
consolidated  school.  Eighteen  mUlion  of  the  Nation's  public  school  children, 
approximately  39%,  were  transported  to  their  schools  by  bus  in  1969-1970 
in  all  parts  of  the  country. 

The  importance  of  bus  transportation  as  a  normal  and  excepted  tool  or  edu- 
cational policy  is  readily  discernible  iVi  this  and  the  companion  case,  Davis,  supra. 
The  Charlotte  school  authorities  did  not  purport  to  assign  students  on  the  basis 
of  geographically  drawn  zones  until  19G5  and  then  they  allowed  almost  unlimited 
transfer  privileges.  The  District  Court's  conclusion  that  assignment  of  children 
to  the  school  nearest  their  home  serving  their  grade  would  not  produce  an  effec- 
tive dismantling  of  the  dual  system  is  supported  by  the  record. 

Thus  the  remedial  techniques  used  in  the  District  Court's  order  were  within 
that  court's  power  to  provide  equitable  relief;  implementation  of  the  decree 
is  well  within  the  capacity  of  the  school  authority. 

The  decree  provided  that  the  buses  used  to  implement  the  plan  would  operate 
on  direct  routes.  Students  would  be  picked  up  at  schools  near  Uieir  homes  and 
transported  to  the  schools  they  were  to  attend.  The  trips  for  elementary  school 
pupils  average  about  seven  miles  and  the  District  Court  found  that  they  would 
take  "not  over  35  minutes  at  the  most."  This  system  compares  favorably  with 
the  transportation  plan  previously  operated  in  Charlotte  under  which  each 
day  23,000  students  on  all  grade  levels  were  transported  an  average  of  15  miles 
one  way  for  an  average  trip  requiring  over  an  hour.  In  these  circumstances, 
we  find  no  basis  for  holding  that  the  local  school  authorities  may  not  be  required 
to  employ  bus  transportatiui  as  one  tool  of  school  desegregation.  Desegregation 
plans  cannot  be  liaiited  to  the  walk-In  school. 

An  objection  to  transportation  of  students  may  have  validity  wlien  the  time 
or  distance  of  travel  is  so  great  as  to  either  risk  the  health  of  the  children  or 
significantly  impinge  on  the  educational  process.  District  courts  must  weigh 
the  soundness  of  any  transportation  plan  in  light  of  what  is  said  in  subdivisions 
(1)  (2).  and  (3)  above.  It  hardly  needs  stating  that  the  limits  on  time  of 
travel  will  vary  with  many  factors,  but  prol)ably  with  none  more  than  the  age 
of  the  students.  The  reconciliation  of  competing  values  in  a  desegregation  case 
is  of  course,  a  difficult  task  with  many  sensitive  facets  but  fundamentally  no 
more  so  than  remedial  measures  courts  of  equity  have  traditionally  employed. 

Mr.  CoLKMAX.  It  is  important,  as  the  Chief  Justice  points  out, 
that  18  million  of  the  Nation's  public  school  children,  or  approxi- 
mately 31  percent,  were  transported  to  their  school  by  bus  in  1960-70 
in  all  parts  of  the  country.  In  addition,  on  pajre  30  he  said  that  as  a 
result  of  the  court  decree,  it  would  mean  a  trip  for  the  elementary 
school  children  which  averaged  about  7  miles  and  it  would  not  take 
over  35  minutes  at  most. 

And  then  he  said  this  system  compares  fa\orably  with  the  trans- 
portation plan  previously  adopted  in  Charlotte  under  which  each  day 
23,500  students  on  all  grade  levels  were  transported  an  a\  eragc  of  15 
miles  one  way  and  the  trip  required  over  1  hour. 

I  really  ^o  think  that  the  sponsors  of  this  legislation  are  doing 
a  great  disservice  to  the  great  Federal  courts  of  tliis  country  because 
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the  Federal  courts  have  met  a  terrific  problem  and  they  have  done  it 
(luit©  responsibly.  The  Leg:al  Defense  Fund  has  not  won  every  case, 
we  have  not  gotten  every  decree  we  asked  for,  but  the  fact  is  that  in 
ovcry  instance  in  which  the  couit  has  ordered  that  there  be  busing, 
there  was  first  the  finding  of  fact  and  a  conclusion  of  law  that  the 
system  as  it  existed  was'  oy  law  maintained  in  a  racially  segregated 
fashion,  and  that  s.-  c  »nd,  m  eveiy  case,  the  busing  was  necessary  to 
eliminate  that  condition. 

And  you  will  also  find  in  these  cases  that  in  almost  every  case,  the 
basing  which  took  place  as  a  result  of  the  court  decree  was  much 
less  than  existed  when  the  school  district  maintained  segregated 
schools. 

I  had  hoped  to  have  prepared  for  you  a  document  which  would 
take  every  Federal  case  in  which  busing  of  a^iy  type  had  ever  been 
ordered  and  indicate  to  you  the  iSnding  of  fact  or  the  court,  why  it 
(lid  wliat  it  did,  how  many  miles  were  involved  in  busing  before  the 
court  decree,  and  what  was  the  result  afterwards. 

Mr.  HuxGATR.  You  are  offering  that  as  an  exhibit? 

Mr.  CoLRMAx.  I  don't  have  it  ready  because  at  the  Legal  Defense 
Fund,  we  have  only  24  lawvei*s,  sir;  they  told  me  when  I  called  over 
to  ask  them  to  get  this  ready  that  tliey  are  trying  so  many  cases  and 
have  so  many  problems  they  could  not  get  it  done  by  today.  But  I 
would  like  to  be  able  to  file  that  with  the  record. 

Mr.  HuxGATE.  What  would  you  consider  a  reasonable  time?  Would 
2  weeks  be  plenty  of  time  ? 

Mr.  CoLKMAx.  Two  weeks,  I  think,  would  be  plenty  of  time.  One 
time,  long  ago,  I  would  have  said  *Svith  all  deliberate  speed,"  but 
since  desegregation  has  taken  19  yeai*s  after  the  S'^preme  Court  in  1055 
used  that  phrase,  I  jdon't  use  that  phrase  any  more. 

Mr.  HuxGATE.  Thank  you.  That  would  be  helpful  to  the  committee. 

(Subsequently  the  following  letter  was  filed :) 

DiLWORTH,  PAXSON.  KaLISII.  LeVY  ^  COT-EMAN, 

Philadelphia,  Pa.,  March  21,  1972. 

Benjamix  L.  Zelexko,  Esq., 
General  Counsel, 

Houae  Committee  on  the  Judiciary, 
Wa.shinffton,  D.C. 

Dear  Mr.  Zelenko:  I  am  enclosing  herewith  the  transcript  of  my  testimony 
before  the  Subcommittee  of  the  House  Judiciary  Committee  on  March  3,  1972. 
The  memorandum  which  I  promised  on  i>age  512  has  not  been  completed  and  I 
will  jseiid  it  on  to  the  Committee  if  and  when  it  is  completed. 

I  appreciate  the  courtesies  and  consideration  shown  me. 
Sincerely, 

(s)  Bill 

William  T.  Coleman,  Jr. 

Mr.  CoLKMAX.  Mr.  Cliairman,  I  think  one  of  the  iinfoninate  things 
in  public  life — I  don't  know  how  we  can  get  away  from  it  and  I 
am  constantly  shocked  by  it — is  that  we  try  to  deal  with  the  tough 
problems  by  putting  them  in  capsule  form  and  finding  a  convenient 
catchword  to  describe  them. 

As  we  move  to  a  country  of  210  million  people  with  all  of  the 
myriad  problems,  social  and  economic,  I  know  this  a  tough  job  for 
politicians,  but  one  just  cannot  solve  complicated  legal  and  social 
problems  by  a  catchword.  The  rallying  cry  at  first  was  ^^segregation 
always."  It  then  moved  to  "free  choice."  It  is  now  "busing"  or  "neigh- 
borhood schools." 
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Believe  me,  as  you  study  these  cases  as  I  am  pretty  sure  you  will, 
and  the  record,  you  *vill  find  those  tliinjrs — free  choice,  .mtibusinfi:. 
or  neighborhood  schools — have  never  existed  in  this  country  as  ab- 
solutes in  the  public  school  system  and  that  such  expressions  are  only 
another  short  way  of  saying  "overmle  Brown."  I  compliment  the 
people  that  run  for  public  office,  something  I  have  never  had  the  guts 
to  ao,  that  you  have  always  had  the  foresight  tc  recognize  that  you 
not  only  have  to  serve  your  constituency  but  you  have  to  educate 
them.  I  think  that  is  one  of  the  functions  of  the  Congress,  and  I 
admire  the  Congress  to  the  extent  to  which  you  have  not  necessarily 
bowed  to  the  vocal  popular  will. 

And  I  think  you  ought  to  give  this  society  a  chance  to  really  look 
at  this  problem,  and  1  think  jthey  will  find  that  antibusin^  is  just 
another  name  for  segregation. 

Mr.  Polk.  Mr.  Cnainnan? 

Mr.  HuNOATE.  Yes. 

Mr.  Polk.  Speaking  of  slogans  and  catchwords,  it  has  been  charged 
that  Federal  courts  are  tryin/r  to  create  racial  balance.  I  take  it  from 
your  statement  in  yoUr  experience  you  have  found  that  not  tv  be  the 
case. 

Mr.  CoLEMAX.  No,  sir.  Once  again,  Chief  Justice  Burger  in  the 
Charlotte-Meeklenhxirg  case  said  that  the  court  is  not  after  a  "quota 
system."  The  Legal  Defense  Furd  has  never  gone  into  court  and  said 
we  want  a  "quota  system."  The  only  thing  we  say  is  if  you  are  going 
to  eliminate  segregation*  and  you  say  you  have,  and  you  have  done 
ever>"thing  required,  and  then  we  l'>ok  at  300  schools  in  Charlotte- 
Mecklenburg  or  in  Richmond,  Va.,  and  we  find  that  there  are  a  great 
percentage  of  the  schools  that  are  all  black  and  another  |>ercentago  of 
schools  that  are  all  white*  and  yet  we  know  that  the  pupil  population 
is  50-50,  one  does  not  have  to  be  a  man  from  Mars  to  say,  "Well,  the 
school  board  did  not  do  the  job  of  eliminating  assignment  based  upon 
I'aco." 

It  is  just  as  though  the  President  would  say,  "I  am  going  to  invite 
the  most  responsible  people  over  to  discuss  a  matter"  and  he  keeps 
on  inviting  tnem  and  you  find  at  the  end  of  the  vear  tliat  there  has 
never  been  a  Member  from  a  House  of  Congress  there. 

At  that  point  you  probably  could  say  he  is  somehow  in  his  plan, 
excluding  Members  of  Congress.  That  is  all  the  Chief  Justice  said 
and  that  is  what  the  issue  is  about.  The  Legal  Defense  Fund  is  trying 
to  say  there  must  be  a  "quota  system."  Whait  we  are  trying  to  say  is 
when  you  review  what  the  school  l)oard  has  done  and  you  look  at  the 
racial  patti»m  and  yow  look  at  the  schools,  if  so  many  of  them  end  up 
all  black  and  all  white  and  there  are  no  schools  which  generally  reflect 
the  population,  then  obviously  that  school  has  not  been  converted 
from  a  dual  system  to  a  unitary  system. 

Mr.  Pouc.  Mr.  Coleman,  do  you  know  if  any  Federal  court  order 
opei^ating  today  at  district  court  order  is  seeking  to  create  a  racial 
Ixilanco? 

Mr.  Coleman.  I  do  not  think  so.  But  I  must  be  frank  and  candid. 
I  have  always  felt  that  when  I  ask  a  witness  in  a  trial  if  he  Imows 
soindthing  and  he  says,  "I  don't,"  that  maybe  he  said  that  because  he 
is  ignorant  rather  than  because  he  knows  or  remenr;bers  all  of  the  facts. 
I  do,  however,  look  at  what  is  goipg  on  at  Legal  Defense  Fund  and 
I  do  follow  the  cases,  even  though  I  am  the  lay  president— Jack 
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Greenberg  is  the  ono  serving  in  Thurgood  Marshall's  former  position 
as  dii-ector  counsel — but  I  think  he  would  say  and  I  will  say  that  no 
Federal  court  has  ordered  a  racial  balance  and  LDF  has  never  urged 
tliat.  HEW  iias  never  urged  it.  I  don't  think  that  is  what  the  game  is 
all  about. 

What  LDF  is  trying  to  do  is  have  a  unitary  school  system.  We  are 
not  tiyino;  to  establish  a  ••quota  system."  If  we  went  into  any  Federal 
coul't  HI  the  countrj^  and  argued  for  such  quota  system,  whether  Xoitli 
or  Soutli,  Ithink  we  i)robably  would  lose  tlie  case. 

Mr.  IIuxGATE.  Mr.  McClory. 

Mr.  McCiiORY.  I  want  to  commend  the  gentle:;ian  on  a  very  impres- 
sive statement  and  also  to  recognize  his  special  talents  on  behalf  of 
minority  rights.  I  wanted  to  make  one  further  observation.  The  gentle- 
man has  complimented  the  Congress  and  made  reference  to  the  fact  that 
he  did  not  have  the  guts,  as  he  said,  to  run  for  office.  He  complimented 
the  Congress  for  refusing  to  bow  to  the  popular  will. 

And  yet  he  suggested  that  the  purpose  and  the  effect  of  the  proposed 
constitutional  amendment  would  be  to  send  us  back  on  the  road  toward 
segregation  in  schools.  I  just  think  that  he  is  not  accurately  reading 
tlie  popular  will  if  he  thinks  that  these  polls  and  the  opposition  to  bus- 
ing are  for  that  purpose.  I  think  the  popular  expression  against  businir 
is  j;)rimarily  opposition  to  busing  children  from  good  whit^  scliools  iii 
white  neighborhoods  into  the  inner  city  where  the  schools  are  described 
generally  as  bad  schools. 

I  do  not  believe  that  there  is  widespread  oppositioji  to  black  children 
going  from  the  inner  city  to  the  suburban  schools.  That  doesn't  seem 
to  bother  people  very  much.  It  is  the  converse  that  seems  to  cause  a 
problem.  1  thmk  that  is  where  the  80  percent  opposition  to  busing 
comes  from.  It  comes  from  someone  who  has  established  a  home  in  a 
neighborhood  where  he  feels  the  school  is  good  and  then  sees  his  chil- 
dren bused  to  another  neighborhood  where  the  school  is  bad.  Don't  you 
tliink  that  is  the  real  crux  of  the  problem?  Isn't  that  wliy  many  are 
seeking  either  a  constitutional  change  or  legislative  remedy  ? 

Mr.  Coleman.  You  have  asked  a  fair  and  frank  question,  and  I 
would  like  to  give  you  a  fair  and  frank  answer.  Congressman  McClory. 
In  the  first  place,  not  lx>wing  to  popular  will — by  that,  I  meant  those 
people  that  were  making  demands  on  you.  I  firmly  believe  that  the 
overwhelming  number  of  American  people  now  are  proud  that  this 
countn'  did  move  and  attempted  to  move  fmm  a  segregated  society 
to  an  integrated  society. 

Mr.  McClory.  I  thinlc  that  is  absolutely  true. 

Mr.  Coi  jEMAN.  If  you  ever  go  abit)ad  and  you  t^Ik  to  people  and 
then  you  find  out  what  the  American  from  Texas  or  Philadelphia  or 
any  place  talked  about  in  terms  of  talking  about  the  great  thmgs  in 
this  coimtry,  I  think  they  soon  will  say  that  we  had  a  tough  racial 
problem  and  we  attempted  to  solve  it  through  law.  So  I  think  if  you 
could  dig  down  and  take  a  poll,  that  Americans  basicallv  feel  that  wav. 

Mr.  McClory.  I  think  that  is  the  popular  will,  and  I  think  the 
Congress  has  endeavored  to  give  expression  to  that  popular  will.  The 


Mr.  Coi-EMAN.  But  I  think  you  would  recognize  and  be  equallv  frank 
that  when  you  gentlemen  had  the  guts  to  pass  some  of  the  legislation 
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you  did,  if  yoi.  counted  only  your  maD,  you  would  lia  ve  voted  the  other 
way.  In  the  jpublic  accommodation  law  and  every  other  law,  I  think 
if  you  voted  based  upon  the  number  of  letters  you  got,  you  would  liave 
gone  the  other  way. 

Xow,  to  come  to  the  problem.  In  the  first  place,  I  would  say  in  a 
democratic  society,  it  upsets  me  greatly  that  one  would  say,  '*Well,  I 
want  my  child  to  ffo  to  this  first-rate  school  even  though  I  i-ealize  that 
almost  every  blacK  child  is  going  to  a  second-rate  school." 

Now,  if  the  i)erson  would  go  on  to  say,  "I  am  willing  to  pay  enough 
taxes  to  make  the  black  school  as  good  as  the  white  scJiool ;  "  then  they 
would  solve  the  problem,  because,  whether  they  went  to  the  inner  core 
school  or  the  outer  core  school,  it  would  not  make  any  difference  be- 
cause botli  of  them  would  be  good, 

I  think  on  that  they  would  lose  the  argimient.  Third,  I  would  have 
to  say  that  I  have  been  '^t  this  since  1948,  and  with  a  lot  of  l>eople,  they 
still  want  segregation.  I  do  not  mean  the  majority,  but  there  is  a  hard 
core  that  really  ,vants  segregation,  and  they  use  the  neighborhood 
school  or  antibusingas  the  rallying  cry. 

I  am  not  a  Gallup  polltaker,  and  in  good  conscience  I  could  not  toll 
vou  how  the  majority  of  people  wotild  vote.  But  it  is  my  feeling  that, 
based  upon  what  I  have  seen,  if  you  do  not  pennit  busing  in  the  limited 
fashion  done  by  Federal  courts,  then  you  are  goirg  to  have  segregated 
schools,  and  that  you  cannot  desegregate  these  schools  unless  you  do. 

Mr.  IMcClouy.  1  am  inclined  to  agree  with  you  that  the  adoption  of 
the  constitutional  amendmont  would  further  (fiscounige  desegregation. 

Mr.  Coleman.  Yes.  And  I  think  this  is  very  important.  I  love  the 
law  and  I  love  this  country.  Under  our  political  system,  the  Federal 
judges  in  these  districts  come  from  these  districts.  They  are  great  Fed- 
eral judges.  But  I  think  they  are  as  conscious  of  tlie  problems  of  the 
district  as  anybody  else.  For  example,  that  great  Judge  Johnson  in 
Alabama  was  born,  educated,  and  practiced  in  the  district  in  which 
he  now  sits  as  a  Federal  judge. 

These  people  live  in  these  districts.  They  know  what  is  going  on. 
They  know  the  feeling  of  these  districts.  1  am  pretty  suie  that  the 
judge  in  Richmond,  Va.,  understood  the  feeling  of  his  district.  I  wouli 
urge  anybody  to  read  the  Richmond  opinion,  which  happens  to  be  ;300 
pages,  and  I  think  you  will  be  convinced,  and  even  the  opponents  of 
the  opinion  will  be  convinced,  that  that  judge  acted  responsibly  and 
he  had  the  understanding  of  his  people  at  heart. 

I  don't  think  a  judge  would  willingly  put  people  into  an  inferior 
situation.  the  '^ther  hand,  he  will  recognize  if  you  are  going  to 
desegregate  the  school,  you  have  to  put  people  other  than  where  they 
may  go  if  they  went  to  the  cchool  closest  to  their  home. 

Mr.  McClory*  Thank  you.  I  have  no  further  questions  or  coininents 
and  know  we  have  a  lonff  program, 

Mr,  Coleman.  Could  I  have  another  10  minutes  and  I  will  be 
finished? 

Mr.  HuNOATE.  Fine,  then  we  will  have  further  questions. 

Mr,  Coleman,  In  this  context,  to  strip  the  courts  of  their  i>owcr  to 
utilize  busing  as  part  of  a  desegregation  plan  or  to  make  assignments 
with  knowledge  of  the  race,  creed,  or  color  of  students,  where  to  do  so 
without  such  knowledge  will  result  in  maintaining  a  racially  dual 
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school  system,  would  be  a  tragic  mistake  which  could  in  one  fell  swoop 
end  the  progress  which  hus  thus  far  been  achieved  toward  eqnaUty  of 
educj-  v.onal  opportunity. 

The  anger  of  tho5^e  parents  whose  children  must,  for  the  first  time, 
be  bused  to  school — ^which  translates  into  the  current  political  attrac- 
tiveiu^ss  of  antibusing  measures — is  misdirected. 

Its  proper  recipients  are  those  school  board  members  and  school  ad- 
ministrators who  in  the  past  assured  them  all  of  the  students  in  their 
systems  were  receiving  an  equal  educational  chance,  those  elected  of- 
ficials who  told  them  not  that  the  postponement  of  the  day  of  reckoning 
which  they  promised  would  make  the  ultimate  reconciliation  that  much 
more  difficult. 

Members  of  this  committee,  there  are  many  who  affirm  that  they  are 
not  against  integration,  just  against  busing.  Today  in  the  United 
JStates,  there  wilfbe  no  integration  without  busing.  In  the  context  of 
our  history,  adoption  of  the  proposed  amendment  will  enshrine  racial 
separation  as  one  of  tlie  guiding  principles  of  our  Nation.  That  is  the 
question  before  the  Congress. 

I  shall  add  only  two  more  points.  First,  is  to  reiterate  the  point  well 
made  by  Tom  Wicker  in  his  New  York  Times  piece  2  weeks  ago :  the 
U.S.  Constitution  has  never  been  amended  to  handle  trivia  or  to  change 
a  condition  wliioh  is  temporary.  I  urge  you  to  reread  the  26  amend- 
ments already  adopted  to  the  Federal  Constitution,  as  I  think  such 
exercise  will  convince  you  of  the  validity  of  Wickers  point. 

Second,  and  then  I  will  be  finished.  Black  America  with  the  help  of 
white  Americans  has  sought  free  citizenship  and  freedom  from  segre- 
gation in  the  appropriate  manner,  not  basically  in  the  streets  or  by 
riots,  but  by  seeking  redress  by  law  and  in  the  court. 

The  road  has  been  long  and  difficult,  and  it  is  still  far  from  com- 
plete. It  really  would  be  **dirty  pool"  for  the  white  majority  now  to 
change  the  nifes  of  the  game  in  the  middle  of  the  stream  and  to  permit 
by  law  the  return  to  public  schools  which  are  racially  segregated  under 
the  shibboleth  of  the  "neighborhood  school,''  a  concept  never  before 
thought  to  be  so  significant. 

Wl  fien  today  the  Catholic  child  often  does  not  go  to  his  neighborhood 
school  because  his  parents  prefer  him  to  go  to  parochial  school,  when 
you  have  consolidated  county  schools,  when  you  have  in  almost  every 
city  outstanding  schools  like  Boys'  Latin,  Girls'  Latin  in  Boston,  pupils 
don't  go  to  the  neighboihood  school  for  many  nonracial  I'easons.  In 
other  words,  I  feel  you  cannot  in  good  conscience  enshrine  racial  seg- 
gregation  under  the  guise  of  neighborhood  schools  or  antibusing 
rhetoric,  I  really  think  that  the  parents*  where  they  feel  tlioy  ^ret  a 
better  education  by  not  going  to  the  neighborhood  school,  certainly  do 
not  send  their  children  to  the  neighborhood  school.  I  thank  you. 

Mr.  HuNGATE.  Thank  you  vary  much  for  a  very  helpful  and  learned 
statement.  We  appreciate  your  contribution. 

Mr.  McCulloch. 

Mr.  McCulloch.  Mr.  Chairman,  I  should  like  to  say  to  Mr.  Cole- 
man and  to  the  people  who  are  interest^,  I  have  been  a  Member  of 
CongrCvSs  and  on  this  committee  for  just  al)out  25  years,  and  I  have 
seen  witnesses  come  and  go.  I  have  heard  witnesses  whose  parents  took 
a  certain  view  on  these  problems,  and  too  many  of  the  children. 
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for  a  time  at  least,  have  been  prejudiced  by  the  teachei-s  and  by  the 
home. 

I  think  if  every  child  in  America  could  have  the  teaching:  set  forth 
m  your  statement  this  morning,  in  due  course,  and  probably  in  not 
too  far  a  distant  time,  we  would  be  really  living  in  accordance  with 
tiiose  v.-rittcn  mlcs  that  wore  handed  down  to  us  well  over  2,000  years 
ago.  ^ 

I  ^^"Urli^f^  you  have  been  a  witness  before  us  this  moniing. 

.ri".  CoLBMAx.  That  is  very  kind,  sir.  I  guess  I  should  say  nothinj^, 
having  remembered  what  happened  when  Mr.  Nixon  in  China  ma^5 
a  compliment  to  the  Chinese  interpreter.  Thei*e  was  great  confusion 
becau^  at  that  point  the  interpreter  was  tmder  the  Chinese  edict  that 
you  never  respond  wlien  somebody  compliments  you.  But  if  you  will 
bear  with  me,  I  would  like  to  say  that  people  tend  to  perform  upon 
the  quality  of  the  audience  before  which  they  are  called  upon  to 
perform. 

I  have  always  felt  that  the  House  Judiciary^  Committee  was  one  of 
tho«e  committees  of  this  great  Congress  that  perfonns  in  the  higiiest 
traditions  and  quality,  not  only  of  the  law  but  of  the  democratic 
society. 

So  I  think  I  worked  harder  to  get  ready  today  than  I  normally  do 
to  got  ready  to  como  to  Congress. 

Mr.  HuNGATE.  Thank  you  very  much.  I  could  listen  to  this  all  dav. 
AJr.  McClory. 

My,  McCr>oRY.  I  have  no  further  questions.  Thank  you  very  much. 

Mr.  HuxoATK.  I  would  like  to  ask  a  few  questions,  if  I  may,  Mr. 
Coleman.  I  think  one  of  our  colleagues  in  debate  on  tlie  proposal  in- 
dicated that  the  Bill  of  Rights  and  many  of  the  amendments  to  the 
Constitution  are  reallv  directed  to  protection  of  minorities,  and  in 
those  cases  the  majority  needs  no  protection.  I  wonder  if  that  is  in 
line  with  what  you  meant  when  you  spoke  of  Congress,  resistance  to 
some  emotional  appeals  ? 

Mr.  C01.KMAN.  Yes.  I  think  the  Constitution,  as  I  understand  it,  is 
rpally— and  you  know  this  better  than  I  do  bex^ause  vou  live  with  it 
always  m  administering  it  every  day— is  really  divided  into  three 
parts.  One  which  determines  what  political  body  should  do  what  as 
among  the  legislative,  the  executive,  and  the  courts  and  the  Federal 
Goveniment  or  the  States. 

Second,  it  delineates  the  power  which  each  governmental  division 
has.  And  the  third  part,  as  I  understand  it,  contains  those  provisions 
that  provide  that  even  when  you  are  in  a  democratic  society  and  even 
though  the  majority  has  98  percent  of  the  vote,  that  they  cannot  or 
ought  not  to  take  away  certain  rights  or  privileges  from  the  minority. 

I  think  that  is  the  rule  of  law,  and  I  believe  from  my  experience, 
and  I  certainly  have  come  a  long  way  from  going  to  segregated  schools 
and  living  m  black  America,  that  I  feel  that  most  of  the  American 
people,  white,  feel  that  way.  And  if  I  could  ever  have  a  weekend  free. 
I  would  love  to  write  an  article  which  would  demonstrate  the  extent 
to  which  the  rights  vindicated  by  black  Americans  in  the  courts  have 
hel[>ed  white  Americans  even  more. 

As  an  example,  I  do  not  care  how  you  face  it,  by  1954  we  had  a 
public  school  system  which  really  wasn\  that  good.  I  think  the  reason 
why  you  get  so  much  pressure  in  Congress  now  to  get  more  money 
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is  that  wliite  America  realized  that  wlien  black  America  began  to 
make  its  stniggle  for  equality,  that  that  phis  Sputnik  were  the  two 
reasons  why  wlnte  America  became  much  more  concerned  with  tlie 
pubhc  scliool  systems. 

I  think  the  /Sroicn  case  contributed  as  much  if  not  more  to  white 
America  tlian  it  did  to  us.  Anotlier  example,  I  think  the  entii-e  criminal 
aw  which  has  resulted  in  a  more  civilized  svstem  in  this  country 
begmninfr  with  Brmvn  v.  Mismnippi  in  1937  wliich  says  that  the  Gov- 
eniment  cannot  force  a  man  to  make  a  confession,  and  vou  go  right 
down  the  hue,  and  all  of  those  cases  involved  blacks,  b\it  you  stait 
pulling  the  rcpoits  of  cases  in  the  Commonwealth  of  Pennsylvania 
or  any  other  place,  and  you  will  find  more  white  people  who  get  the 
benefit  of  those  decisions  than  black  people. 

We  are  trying  to  make  this  democracy  work.  We  think  it  is  the 
greatest  countn-  in  the  world,  and  we  are  thrilled  to  watcii  how 
through  reii.son  you  can  get  the  society,  even  when  you  ai-e  in  the 
minority,  do  what  is  right,  and  as  my  former  boss,  Felix  Frankfurter, 
used  to  say,  "Refrain  from  doing  what  is  wrong.'' 

Mr.  IIuNGATE.  Thank  you  very  much.  Any  further  questions? 

You  have  been  a  helptLl  witness,  and  we  thank  you. 

The  next  witness  is  Mr.  Donald  Baldwin,  executive  director.  Na- 
tional Council  Against  Forced  Busing.  Mr.  Baldwin? 

STATEMENT  OF  DONALD  BALDWIN,  EXECUTIVE  DIRECTOR  AND 
VICE  PRESIDENT,  NATIONAL  COUNCIL  AGAINST  FORCED 
BUSING 

Mr.  Baldwix.  Mr.  Chairman  and  members  of  the  subcommittee,  I 
appreciate  the  opportunity  to  appear  before  you  today. 

My  name  is  Donald  Baldwin.  I  am  executive  director  and  vice  presi- 
dent of  the  National  Council  Against  Forced  Busing.  The  council 
was  organized  just  last  weekend,  February  26-27,  at  a  meeting  in 
Fontiac,  Mich.,  of  over  200  delegates  representing  local.  State,  and 
JN  ational  antibusing  organizations  from  36  States.  I  am  also  chairman 
of  the  Alexandria  (Va.)  Committee  for  Quality  Education,  one  of 
the  many  organizations  represented  at  the  Pontiac  strategy  conference. 

Our  membership,  through  the  various  local.  State,  and  national 
organizations,  is  a  microcosm  of  the  Nation  in  that  it  is  made  up  of 
people  from  all  walks  of  life.  Also,  while  we  have  not  attempted  to 
bring  about  a  "racial  balance"  in  our  membership,  we  are  pleased  to 
count  in  our  numbers  mentbers  of  the  black,  white,  yellow,  and  red 
races. 

Despite  the  many  differences  in  background,  education,  ethnic  ori- 
gin, and  geographical  location  represented  by  our  membership,  we 
are  all  of  one  mind  on  the  issue  of  forced  busing.  We  are  against  it. 

bpeaking  as  a  national  council,  we  are  not  segregationists;  we  are 
not  antiminority ;  and  we  do  not  seek  to  have  the  clock  turned  back  to 
the  situation  in  our  country  before  the  historic  1954  Broxm  I  decision. 

A  decision,  hy  the  way,  which  esscatially  said  that  schoolchildren 
could  not  be  assigned  to  schools  on  the  basis  of  race.  We  agree  with 
that.  But  what  is  being  done  today?  Just  the  opposite.  Children  are 
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being  assigned— and  usually  bused— from  one  school  to  another  be- 
cause of  their  race. 

That  the  courts  have  gone  berserk  in  their  orders  is  no  longer  a 
mat  cr  of  debate.  But  the  fact  that  they  will  distroy  this  Nation's 
public  school  system  is  a  matter  of  deep  concern  to  all 

And,  if  che  decision  of  U.S.  District  Judge  Robert  R.  Merhige,  Jr., 
of  Richmond,  is  not  overturned  by  the  Supreme  Court,  we  will  see  the 
beginning  of  the  elimination  of  local  government  in  tiiis  country. 

He  would  remind  you  of  what  the  situation  was  in  many  areas  of 
the  country  when  the  schools  opened  last  fall. 

In  Detroit,  Mich.,  the  Federal  district  court  had  ruled  that  there 
must  be  busing  to  achieve  racial  balance.  There  were  many  protests 
and,  on  some  days,  absenteeism  ran  as  high  as  80  percent  in  Detroit 
elemcntarj'  schools. 

In  Pontiac,  Mich.,  empty  schoolbuses  were  bombed  on  August  30 
and  a  citizens  group  asked  for  a  court  delay  of  a  busing  order.  School 
attendance  the  first  day  was  60  percent  in  elementary  schools;  6r  per- 
cent in  a  jimior  high  school. 

Fighting  between  black  and  white  students  occurred  at  a  junior  high 
school;  picketing  closed  two  Geneml  Motel's  plants;  and  in  the  firet 
3  days  of  school,  48  people  were  arrested  in  antibusing  violence  and 
schoolyard  violence. 

Mr.  Zelenko.  Mr.  Baldwin,  do  you  know  what  the  situation  is  in 
Pontiac,  Mich.,  today— the  degree  of  absenteeism;  what  violence  there 
is? 

Mr.  Baldwin.  It  has  considerably  subsided  now. 

Mr.  Zelexko.  To  what  do  you  attribute  that  subsiding  of  violence 
and  absenteeism? 

Mr.  Baldwin.  I  would  say  concern  of  the  citizens  for  protection  of 
their  schools.  I'iiey  have  very  much  concern  about  the  quality  of  educa- 
tion there  but  I  think  that  many  of  them  are  making  efforts  to  adjust 
to  the  court  orders.  I  think  this  is  one  of  the  concessions  that  have 
been  made.  The  feeling  is  still  there.  The  concern  for  t)he  lowering  of 
the  quality  of  education  is  still  there.  There  is  a  strong  feeling  there 
but  they  are  making  efforts,  I  think,  to  live  within  the  orders  of  the 
court. 

Mr.  Zelexko.  Thus,  the  absenteeism  and  violence  that  you  speak  of 
on  page    of  your  statement  are  no  longer  present,  correct? 

Mr.  Ba  f  ,DWiN.  Xot  to  the  extent  that  it  was. 

Mr.  Zi:LEXKo.  To  what  extent  do  they  persist? 

Mr.  Baldwin.  It  has  been  decreased.  The  report  given  to  us  over 
the  weekend  wis  that  they  still  have  disruptions  and  absenteeism  and 
they  still  have  v'olence. 

Mr.  Zelexk(  ,  Does  vour  information  come  from  the  school  authori- 
ties? 

Mr.  Baldwin.  This  is  from  parents  of  the  children  who  attend 
schools  there. 
Mr.  Zelenko.  Thank  you. 
Mr.  HtJXOATE.  You  may  proceed. 

Mr.  Baldwin.  In  S'an  Francisco,  only  the  school  superintendent 
and  the  NAACP  operi^  supported  court-ordered  busing.  School 
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toaclioi-s  demanded  that  the  superintendent  resign;  Chinese  and  white 
parents  held  protest  meetings. 

A  local  newspaper  i)oll  showed  that  those  opposed  to  busing  in- 
cluded 1)0  percent  of  the  Orientals,  88  percent  of  the  whites,  73  percent 
of  the  Spanish-speaking  people,  and  GO  percent  of  the  blacks.  As 
school  opened,  elementary  school  absenteeism  w^as  41  percent.  China- 
town boycotted  schools. 

The  situation  in  Denver,  Las  Vegas,  and  Los  Angeles  could  also  be 
discussed — not  to  mention  Boston,  Minneapolis,  and  Indianapolis.  But 
the  cases  I  have  cited  are  enough  to  indicate  the  spread  of  tensions 
across  the  Xorth  and  West  from  California  to  the  Middle  West  to 
New  England. 

The  South  was  still  having  its  problems,  too— Savannah,  Ga.; 
Austin,  Te:.  Winston-Salem,  N.C.;  and  nearby  Alexandria,  Va. — 
again,  to  nu  *ion  onlv  a  few. 

Mr.  J  ACObt*.  Would  the  gentlemjin  respond  to  a  question.  You  men- 
tioned my  town  of  Indianapolis.  Was  that  supposed  to  be  a  reference 
to  civil  disobedience  or  other  disturbance? 

Mr.  Baldwin.  Our  delegates  to  the  conference  ovci  the  weekend 
report<>d  that  there  were  disruptions  in  the  schools  and  that  there  was 
violence  and  absenteeism  on  opening  day  of  the  schools.  This  was  the 
report  of  the  delegation  to  the  conference: 

Mr.  Jacobs.  I  might  say  that  is  contrary  to  any  information  I  have, 
I  know  of  no  incidents.  I  know  of  very  few  people  who  support  mass 
busing  certninly,  and  I  know  of  many  expressions  in  opposition  to  it. 
But  1  know  of  no  incident  of  any  citizen  of  my  hometown  who  violated 
the  law  or  threatened  violence,  or  any  kind  of  demonstration. 

As  far  as  their  conduct  is  concerned,  it  has  been  exemplary. 

Mr.  Baldwin.  I  only  had  the  report  of  the  delegates  there  and  I 
tlnnk  pi^obably  it  is  a  question  of  semantics  as  to  what  we  would  call 
violence.  I  suspect  you  are  quit«  correct  that  they  did  not  violate  any 
laws,  as  sucli.  J  think  their  demonstrations  were  directly  within  the 
conHnesof  thelaw. 

Mr.  Jacobs.  I  just  think  as  a  niatter  of  semantics  we  ought  to  under- 
stand that  othei*  than  police  action,  I  know  of  no  violence  by  private 
citizens,  other  than  perhaps  self-defense  of  home  or  property,  that  is 
not  against  the  law. 

Mr.  Baldw"IN.  As  I  cite  these  different  examples  around  the  country, 
I  don't  have  to  rex;ite  them  and  repeat  them  to  you  because  vou  have 
read  them  all  in  the  newspapers.  I  was  a  witness  to  some  of  them  in 
nearby  Alexandria,  Va.,  and  I  know  from  personal  experience  that 
there  was  much  more  that  w"as  not  reported  in  the  newspapers. 

Mr.  UfXGATK.  Should  one  l>elieve  all  he  reads  in  the  newspapers? 

Mr.  Baldwin.  No,  I  would  think  not,  because  if  he  did  he  would 
not  get  the  complete  story.  Much  of  it  is  kept  out. 

'Sir.  ITt^XG.VTE.  Go  ahead,  I  apologize  for  the  interruption. 

Mr.  Baldwin.  These  problems — caused  mainly  by  the  usurpation 
of  power  by  courts  all  over  the  Nation — have  ultimately  led  to  the 
only  logical  solution— a  constitutional  amendment  prohibitini?  busing 
away  from  neighborhood  s?honls  against  the  wishes  of  a  child  or  his 
parents. 
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In  fairness,  I  pei-sonally  feel  that  the  Congress  has  tried  to  deal 
with  the  problem  of  massive  forced  busing  to  achieve  racial  balance 
But  your  efforts  have  produced  no  relief 

Much  better  than  1  ever  could,  many  of  vour  fellow  Congressmen, 
appealing  before  you  earlier  this  week,  reminded  vou  of  the  hnvs 
already  on  the  statute  books— for  instance,  the  so-called  Whittcn 
amendments,  sections  300  and  310  of  Public  Law  92^8,  makino-  api)ro- 
j)riations  for  the  Office  of  Education  within  HEW  for  the  current 
fiscal  rear. 

And  these  same  witnesses  also  reminded  vou  that  the  1004  Civil 
Rights  Act  itself.  Public  Law  88-352,  provides,  in  title  IV,  section 
401(b), that: 

'^(b)  *  Desegregation'  means  the  assignment  of  students  to  public 
schools  and  within  such  .schools  without  regard  to  their  race,  color, 
religion,  or  national  origin,  but  ^desegregation'  shall  not  mean  the 
assignment  of  students  to  public  schools  in  order  to  overcome  racial 
imbalance.  *  *  *" 

Mr.  Zelexko.  Many  people  who  refer  to  the  definition  of  ^•desegi'e<^a- 
tioif *  in  title  IV  cf  the  1964  act  leave  out,  as  vou  did,  a  phrase  that 
precedes  subsection  (b).  It  reads:  "For  the  purposes  of  this  title, 
'desegregation-  shall  mean"— for  the  purposes  of  title  IV.  I  take  it  vou 
are  complaining  about  decisions  of  the  Federal  courts  that  interpreted 
and  applied  the  equal  protection  clause  of  the  14th  amendment  finding 
there  \yas  segregation  in  certain  schools  and  ordering  various  remedies, 
including  pupil  transportation  to  desegregate  those  schools.  And  you 
cite  this  particular  definition  of  "desegregation*'  as  some  kind  of  argu- 
ment that  the  courts  have  exceeded  their  constitutional  authority 
failing  to  refer  to  the  words  which  limit  the  definition  to  the  purposes 
of  title  IV  of  the  1964  Civil  Rights  Act. 

Mr.  Baldwin.  I  think  that  is  quite  clear.  While  it  does  refer  to 
title  IV,  I  think  it  is  clear  that  this  definition  indicates  that  the  courts 
have  exceeded  the  intent  of  the  law. 

I  would  go  further  to  say  that  this  is  the  wlmle  prrthleni  with  the 
judges.  I  happen  to  be  a  very  great  admirer  of  the  leiral  profession. 
yiy  father-in-law  was  one  of  the  finest  hiwvers  in  his  area  of  tli<» 
countrv.  a  gn»at  constitutional  lawyer.  He  made  the  .statement  many, 
many  times— and  I  think  really  that  is  what  we  are  talking  about— that 
today  many  of  the  lawyers  that  come  to  take  the  bar  examinations  have 
majored  in  sociology  first  and  law  as  a  minor  course.  I  think  that  it  is 
a  revei-sc  situation— sociology  l)efore  law— and  tliis  is,  of  course,  the 
heart,  of  the  debate  about  what  the  judges  will  do.  This  is  what  I  am 
speaking  to,  and  this  is  why  I  am  wondering  if  the  judges  themselves 
are  interpreting  the  law. 

As  I  say  here,  the  law  says  one  thing  and  the  judges  interpret  it 
another  way.  I  would  ][ust  say,  to  repeat  this  

Mr.  Polk.  Mr.  Chairman,  I  would  like  to  pursue  that  Mr.  Baldwin, 
are  you  saying  in  your  opinion  the  equal  protection  clause  of  the  Con- 
stitution does  not  forbid  segregation?  Is  that  the  thrust  of  your 
statement? 

Mr.  Baldwin.  No,  but  as  this  law  says  in  the  Civil  Rights  Act  of 
1064,  desegregation  shall  not  mean  assignment  of  students  to  public 
schools  in  order  to  overcome  racial  imbalance. 
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Mr.  Polk.  But  tlie  court  orders  you  are  refevrini?  to  make  no  ref- 
erence to  this  provision. 
Mv.  B.iLDWiN.  No,  thev  don't. 

Mr.  Polk.  Why  should  they?  Is  tliere  anytliing  in  title  IV  tliat  re- 
quires a  Federal  court  to  considei  it  ? 

Mr.  Baijwin.  Well,  if  you  are  going  to  take  the  position  that  the 
courts  should  ignore  the  laws,  then  I  would  agree  with  you.  But  if  we 
take  the  position  that  you,  as  Members  of  Congress,  pass  laws  and 
expect  the  courts  to  adhere  to  the  law  as  you  make  it  here,  as  it  is  set 
foith  in  our  Constitution-that  the  Congress  shall  make  the  laws  and 
judiciary  shall  carry  out  tlie  laws  

Mr.  Polk.  But  title  IV,  by  its  own  terms,  tells  the  court  Jiat  it 
neea  not  refer  to  it  because  it  is  not  a  source  of  j'uthority. 

Mr.  Baldwin.  Yes,  and  it  also  saj'S  they  shall  not  mean  an  assign- 
ment of  pupils  to  public  schools  in  order  to  overcome  racial  imbalance, 
too.  ' 

Mr.  Polk.  That  is  correct.  One  of  the  foremost  scholars  of  the 
country  has  testified  that  no  Federal  court  is  doing  such.  I  would  like  to 
refer  to  section  407. 

Mr.  Baldwin.  I  would  disagree  that  the  courts  are  not  assigning 
because  of  racial  balance.  I  think  that  this  has  been  the  concern  of 
many  of  the  citizens  and  the  communities,  that  the  courts  have  been 
doing  this.  This  is  the  reason  that  Chief  Justice  Burger,  in  his  famous 
Stoanncase,  stated  very  clearly  that  you  did  not  have,  to  assign  pupils 
on  the  basis  of  race,  creed,  or  color;  you  did  not  have  to  bus  to  achieve 
a  racial  balance. 

But  the  judges,  on  the  other  hand,  have  been  interpreting  the 
decision  another  way.  The  Supreme  Court  Justice  had  to  again  rotate 
his  position  to  make  it  clear.  So  I  think  that  

Mr.  Polk.  Then  are  you  suggesting  wo  need  only  to  wait  for  these 
ca,ses  to  come  up  to  the  Supreme  Court  and  that  the  Supreme  Court 
will  reverse,  and  that  we  don't  need  a  constitutional  amendment? 

Mr.  liALrwiN.  I  think  we  do  need  a  constitutional  amendment,  be- 
cause we  have  the  Swann  case,  which  veiy  clearly  says  they  don't  have 
to  do  what  the  judges  say  we  do  have  to  do.  So  i  thinfe  we  need  a 
constitutional  amendment  to  clear  these  up. 

These  provisions  have  simply  been  ignored  by  the  Federal  judges 
and,  under  tllese  circumstances,  I  cannot  see  how  Congress  could  wnte 
more  snecific  law  on  the  subject  than  this.  The  Senate  earlier  this  week 
straggled  in  vain  ^y^th  this  matter.  The  Congress  will  simplv  be  delud- 
ing itself  and  misleading  the  public  if  it  attemDts  to  deal  with  this 
busing  issue  through  legisl-.  tion.  S'lch  attemf!  ■/ have  not  worked  in 
the  past,  and  wise.r  men  than  I  are  convinced  that  they  will  not  work  in 
tne  future. 

It  is  time  that  we  call  into  use  the  checks  and  balances  of  our  tri- 
partite system  of  government.  It  is  time  that  the  legislative  branch 
check  the jpowers  being  assumed  by  the  judicial  branch-powers  which 
are,  in  effect,  makin<j  the  judicial  branch  the  Nation's  public  school 
administralors  and,  in  the  process,  destroying  quality  public  school 
education  withm  our  country.  <^  i      j  t 

a}\  i  ^T?.  stopped  spending  millions  of  unnecessary  taxpayer 
dollars-better  spent  on  education  itself-to  bus  our  children  out  of 
their  neighborhoods  and  away  from  their  local  schools 
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Mr.  Polk.  Mr.  Baldwin,  do  you  have  statistics  indicating;  tliat  there 
has  been  an  increase  in  busing  in  the  aggrejrate?  The  reason  I  ask 
that  question  

Mr.  Baldwin.  Do  you  mean  "that  there  has  been  an  increase  in 
busing''? 

Mr.  Polk.  Yes;  you  referred  to  "this  massive  increase  in  the  use  of 
buses." 

Mr.  B.\ldwin.  I  M-ould  say  the  cases  reported  in  the  paper  state 
that  there  is  an  increase  in  busing  but,  as  Mi\  Hungat<i  said,  maybe  wo 
can't  bchevci  what  we  read  in  the  paper.  But,  they  have  indicated  in  the 
paper  that  there  has  been  massive  busing. 

Mr.  Polk.  The  reason  I  ask  that,  Mr.  Baldwin,  is  that  we  had  testi- 
.Tiony  yist^rday  from  the  National  Education  Association  as  follows: 
'  Then-,  is  no  statistical  proof  that  desegregation  has  substantially  in- 
cret*oed  pupil  busing  either  nationally  or  regionally." 

We  also  had  testimony  from  the  League  of  Women  Voters  yesterday, 
who  said:  "Total  miles  traveled  have  not  inci-eased  as  a  result  of 
desegregation." 

I  was  wondering  if  you  had  statistical  proof  to  contradict  those 
statements. 

Mr.  Baldwin.  I  have  in  my  own  comnuniity*  and  T  know  that  it  is 
true  in  areas  of  the  country  where  they  have  ordered  buses.  It  is  true 
they  have  added  many  miles,  and  in  my  city  of  Alexandria  alone,  it  is 
costing  somewhere  in  the  neighborhood  of  $400,000  extra  a  year  foi- 
busing,  adding  pollution  to  the  air*  which  I  gathei\  no  one  is  iiitez-ested 
insofarns  it  is  for  busing.  In  some  cities  we  are  talking  of  haimiug  auto- 
mobiles during  certain  times  of  the  day  because  of  tlie  pollution.  But, 
on  the  other  hand,  we  must  add  buses  tliat  do  add  to  the  pollution. 

But  I  think  that  it  is  rather  silly  to  say  that  we  haven*t  added  any 
additional  mileage  because  of  busing  when  the  newspapers  have  been 
full  of  articles  that  have  indicated  that  they  have. 

Mr.  Jacobs.  'My.  Chairman*  one  questioli  about  the  refen^ice  to  pol- 
lution. If  we  are  going  to  be  precise*  we  really  have  to  say  that  in  the 
cities  where  they  are  banninj^  use  of  automobiles,  they  arc  inc]'(»a3ing 
the  use  of  public  buses.  That  is  the  whole  idea.  I  don't  think  that  point 
applies  with  reference  to  this  proposed  constitutional  amendment,  so 
we  don't  get  too  far  with  the  analogy. 

Mr.  BALn\yiN.  I  think  the  idea  is  putting  one  bus  on  to  get  vnX  of  00 
cai-s,  which  is  a  pretty  good  exchange.  I  won't  ai'gue  with  that. 

Mr.  Jacohs.  I  am  simply  saying  sometimes  we  reach  pretty  far  for 
analogies  and  tip  over.  This  has  nothing  to  do  with  busing  of  school- 
children. That  is  mv  point.  It  really  doesn't  apply  here,  does  it 't, 

Mr.  KuxoATE.  Thank  you,  gentlemen.  I  would  like  to  comnuMit  on 
the  witness'  testimony.  We  have  had  testimony  before  the  committee 
as  I  undei-stood  it,  that  there  were  several  hundivd  thousand  dollars 
or  a  million  dollars  worth  of  buses  required  to  be  purchased  because  of 
changing  busing  policies.  I  think  that  would  h^i  relevant  to  the  state- 
ment you  make  regardless  of  the  mileage  problem.  Would  you  proceed, 
please  ? 

jNIr.  Baldwix.  Yes,  I  would  only  add  this  point:  In  the  city  of 
Richmond,  when  they  ordered  busing  there,  my  information  from  the 
city  attorney — and  probably  there  are  sonu>  peoj)le  from  Richmond 
hei  e  who  could  correct  me— was  that  the  order  required  that  they  buy 
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biises  wliicli  cost  tliein  $1,200,000  of  money  tliey  did  not  Iiavo  in  tlie 
school  board  budget,  to  say  nothing  of  the  opeVatin<jr  cost  and  addi- 
tional employees  and  so  foith. 

This  massive  increase  in  the  use  of  buses  also  undoubtocUv  adds  un- 
necessary pollution  to  our  atmosphere  fi-oni  the  exhaust,  fumes. 

The  means  available  to  the  Congress  to  check  the  usurped  power  of 
the  judiciaiT  is  throuirh  a  constitutional  amendment  dealing  with  the 
issue.  There  seems  to  be  little  doubt  that  such  an  amendment  would  be 
speedily  ratified  by  the  required  number  of  State  legislatures. 

I  therefore  urge  this  subcommittee  to  report  out  House  Joint  Resolu- 
tion 620,  sponsoi;ed  by  Congressman  Norman  Lent,  of  New  York,  or 
one  of  the  other  simi  lar  amendments  also  pending  before  you. 

By  so  doing,  you  will  be  helping  to  resolve  also  the  following  ques- 
^^^^s:  Whether  or  not  we  can  maintain  our  public  school  system: 
whether  or  not  we  can  provide  the  best  quality  education  for  allof  our 
public  school  students;  and  whether  or  not  the  parents  of  our  public 
school  students  still  have  the  right  to  make  the  decision  as  to  what 
schools  their  children  will  attend. 

Thank  you  for  your  attention. 

Mr.  Huxu  vir:.  Thank  you  very  much,  Mr.  Baldwin.  I  apologize  for 
the  numerous  interruptions,  but  that  shows  we  were  following  your 
testimony  rather  closely.  I  hope  we  did  not  destroy  your  traiii  of 
thought. 

Mr.  Balowix.  I  appreciated  the  questions, -ir. 

Mr.  HtiXG.VTr:.  We  thank  you  for  your  comments  about  the  Judiciary 
Committee  and  lawyei-s:  we  have  received  a  good  bit  of  that  kind  of 
testimony  heivtofore. 

I  trust  we  won't  forget  when  the  American  public  had  a  choice  of 
electing  either  Mr.  Adh\ Stevenson,  who  was  a  lawyer,  or  Mr.  Eisen- 
hower, who  was  not  a  lawyer,  they  elected  Mr.  P:isenhower :  and  elected 
Mr.  J  ruman,  who  was  not  a  lawyer,  over  Mr.  Thomas  Dewev,  who 
was  a  lawyer. 

Are  yon  an  attorney,  Mr.  Baldwin  ? 

Mr.  Baldwtx.  No,'' I  am  not,  Mr,  Ilungate.  I  am  often  accused  by 
lawyei's  of  practicin;,'  without  a  license,  but  I  must  admit  I  am  not  a 
lawyer. 

Mr.  IlrxPx.MT..  What  I  wanted  to  get  to  was,  in  dealing  with  a  con- 
stitutional amendment,  we  arc  dealing,  of  courses  with  the  law.  We  are 
dealing  with  the  highest  element  of  the  law.  with  legal  matters  and 
legal  questions  which,  can  be  highly  technical.  To  analogize,  I  don't  sup- 
pose any  group  Avould  consider  conducting  a  poll  or  calling  a  family 
conference  to  road  a  cardiogr-am  or  any  of  the  doctor's'  charts  or  records 
m  the  technical  field  of  medicine.  I  siippose  we  lawyers  liave  responsi- 
bilities that  I  am  sure  you  appreciate  in  dealing  with  technical  le<ml 
matters.  " 

We  thank  you  for  your  testimony  very  much.  * 

Mr.  McClory.  Couid  I  ask  one  question  ? 

Mr.  HuxGATE.  Yes. 

Mr.  McCivORY.  I  want  to  thank  the  gentleman  for  his  testimony  and 
also  for  his  concom  on  this  subject  which  he  has  expressed  in  liehalf 
of  several  organizations.  I  was  impressed  by  his  comments  on  the  sub- 
ject of  the  re(iuirenieiit  of  buying  more  buses.  I  judge  that  one  reason 
why  more  buses  are  needed  and  more  busing  is  carried  on  is  l)ecause  of 
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the  time  that  is  devoted  to  conveying  and  ti'ansporting  cliildron  the 
distance  they  have  to  travel. 

I  note  in  the  Swann  case  tliat  the  Court  indicates  tliat  it  is  perfectly 
valid  for  a  court  or  a  school  board  to  take  into  consideration  the 
subject  of  time  and  distance.  Do  you  think  that  if  there  was  some 
legislation  passed— which,  of  course,  Congress,  I  judge  from  the 
Swanncsise,  could  enact^settin^r  limitations  with  regards  to  time  and 
distance,  that  kind  of  a  legislative  remedy  might  not  be  virtually  a 
complete  answer  which  would  obviate  the  need  for  so  many  buses  and 
also  would  satisfy  the  dese^rregjation  requirements  which  are  set  forth 
in  the  Sicann  case,  without  having  to  amend  the  Constitution  ? 

Mr.  Baldwin.  I  doubt  that  would  help  the  case,  Mr.  McClory.  In 
the  situation  that  I  was  involved  in,  in  nearbv  Alexandria,  we  brought 
our  case  against  the  school  board  to  stop  busing  of  our  secondary 
schools  on  the  basis  of  endangering  health  and  safetv  to  the  child  by 
having  to  transport  them  a  distance  which  they  woulS  normally  walk. 
This  has  been  proven  in  incidents  since  then,  and  we  have  ha^  many 
people  hospitafized  because  of  incidents  happening  on  buses. 

But  to  say  that  the  Congress  could  draft  such  a  law,  putting  limi- 
tations on  how  far  a  child  could  be  bused,  would  again  put  us  in  the 
same  position  of  the  title  IV  of  the  1964  Civil  Rights  Act.  You  would 
have  It  on  the  books,  but  the  judges  would  not  be  compelled  to  follow 
that  necessarily.  This  is  my  whole  concern— that  bright,  well-learned 
constitutional  lawyers  who  have  visited  with  me  on  this  subject  over 
the  months  when  we  were  involved  with  our  case  

Mr.  :McClory.  You  are  not  sug^sting  that  we  forbid  all  busing,  ai-e 
you?  Wouldn't  we  forbid  all  busing  uncler  tlie  constitutional  limit? 

Mr.  BALmviN.  I  am  suggesting  that  we  limit  it. 

Mr.  McClory.  What  I  am  suggesting  is  that  possibly  we  could  limit 
busmg  by  establishing  some  guidelines.  Wouldn't  that  solve  it  ? 

Mr.  Baldwin.  If  you  had  legislation  that  said  busing  a  child  from 
one  school  district  to  another  on  the  basis  of  race,  creed,  or  color  shall 
be  imconstitutional,  you  cover  that  point.  I  am  not  sure  that  legisla- 
tion  

Mr.  McClory.  Ai^  you  suggesting  that  we  should  forbid  busing  be- 
cause there  happen  to  be  particular  races  or  colors  involved  in  the 
busing? 

Mr.  Baldwin.  I  am  saying  that  racial  balance  should  not  be  a  basis 
for  a  decision. 

Mr.  McClory.  We  could  legislate  with  regard  to  distance  and  time 
and  po.ssibly  health.  And  would  you  support  that?  It  seems  to  me  that 
would  be  an  answer. 

^Ir.  Baldwin.  This  would  be  a  distinct  possibility,  but  it  comes  right 
back  to  my  original  premise.  I  must  admit  to  you  very  honestly  and  to 
members  of  the  committee  that  I  pei*sonally  arrived  at  this  decision 
in  support  of  the  constitutional  amendment  after  much  analysis  of  it 
and  after  discussing  it  with  many  attorneys  whom  I  think  are  great 
lawyers.  I  am  sure  me  nbers  of  the  committee  would  recognize  many 
of  the  names.  I  don't  l^lieve  that  the  judges  are  g(Hng  to  pay  any  pt. 
tention  to  the  law  you  legislate  here.  It  has  been  proven  already  that 


403 


they  liave  not.  Tliat  is  my  point,  and  that  is  why  I  believe  that  the 
constitutional  amendment  is  the  answer. 

Mr.  McClory.  But  you  do  feel  they  would  pay  attention  to  the 
Constitution? 

Mr,  BALn\nN.  I  believe  they  would.  I  hate  the  idea  of  messing  up 
the  Constitution  and  a  document  that  I  respect  and  admire  very  much, 
and  I  tell  you  publicly  I  would  die  for  tlie  defense  of  it.  I  feci  that 
strongly  about  it. 

Mr.  McClory.  Well,  all  that  has  happened  so  far  is  that  couils  are 
niterin-ethig  article  14  of  the  Constitution.  Some  people  disagreo  with 
their  interpretation.  I  understand  it  is  the  document  that  you  would 
die  for.  I  will  yield. 
M-*.  HuxGATE.  The  gentleman  from  Indiana,  Mr.  Jacobs, 
Mr.  Jacobs.  Mr.  Baldwhi,  I  tliank  you  for  coming  and  for  the  state- 
ment you  have  made.  I  would  assume  that  you  are  not  opposed  to 
desegregation  itself, 

Mr.  Baldwix.  No,  definitely  not.  I  tliink  that  it  is  a  fact  of  life  todav 
and  we  all  accept  it  and  I  think  we  respect  it.  Cases  have  proven  tha^t 
it  has  helped  society. 

Mr.  Jacobs.  The  essence  of  what  you  object  to  is  the  transportation 
of  children  of  any  race  far  away  from  their  neighborhoods,  or  in  the 
traditional  situation,  past  a  school  that  is  convenient  to  them  to  a 
school  wliicli  is  geographically  inconvenient  to  them  and  takes  a  long 
time  to  get  to?  That  is  what  you  are  really  opposed  to? 

Mr.  Baldwix.  Yes,  that  is  the  strong  concern  that  I  have.  I  can  cite 
nuiiiy  examples  of  this. 

Mr.  jACOBf-.  I  understand.  Now  suppose  as  a  member  of  a  scliool 
board  you  were  faced  witli  a  choice  of  drawing  scliool  iieigliborliood 
boundary  lines  and  you  had  two  options.  Both  would  involve  areas  that 
were  reasonjibly  compact  and  did  not  involve  greater  distance-^  from 
the  extremities  of  the  school.  One  map  would  maintain  separate  schools 
for  whites  and  blacks:  an  alternate  map  would  straddle  areas  pre(h)ini- 
iiantly  black  and  predominantly  white. 

Mind  you  now,  neither  blacks  nor  whites  would  have  any  further  to 
walk  to  school  witli  tlmt  alternate  map  than  with  the  nuip  tliat  was 
reasonably  compact  and  included  only  whites  in  one  school  zone  and 
only  blacks  in  the  next  school  zone.  Would  you  object  to  di-awing  the 
hue  111  such  a  way  that  the  black  and  white  children  could  walk  to  the 
school  nearest  to  their  home? 
A[r.  Baldwix.  I  think  this  is  the  whole  point^tliat  we  want  them  to 

go  to  the  schools  nearest  to  their  own  homes  

Mr.  Jagors.  Excuse  me.  For  clarification,  it  would  work  cither  way. 
Mr.  Baldwix.  Yes. 

Mr.  Jacobs.  It  would  be  the  closest  one.  Would  you  object  to  the 
school  board  s  taking  into  account  the  pattern  of  historic  .'^c^rro^'atioii 
m  the  community  which  insulted  in  those  neighborhood  patterns  but 
simply  drew  the  lines— no  busing  involved  at  all— so  that  black  and 
wJiife  children  would  walk  to  schools  that  were  really  nearest  to  their 
homes f  Would  you  have  objection? 

Mr  Baldwix.  No,  I  don't  think  that  would  be  against  the  principlo 
we  believe  in,  ^  "  r  i 

Mr.  JAf-oBs.  Tlmt  is  my  understanding  of  your  position.  I  under- 
stand It  perfectly,  and  I  don't  think  that  it  is  illogical.  The  problem 
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I  have  with  it  is  that  if  we  write  the  constitutional  amendment  into 
the  Constitution,  saying  no  child  shall  be  assigned  to  any  school  on 
account  of  his  race,  the  second  alternative  would  be  unconstitutional 
by  tlie  terms  of  the  amendment. 

Drawing  a  map  is  what  you  really  do — when  you  notify  the  i)eoplc 
in  a  district  you  are  assigned  to  a  school.  Even  tliough  they  can  still 
walk  to  the  school  nearest  to  their  home,  they  could  not  be  assigned 
to  it  by  the  language  of  these  proposed  amendments.  That  is  where 
I  have  a  lot  of  ti'ouble. 

In  other  words,  I  wonder  if  the  inconvenience  of  long-distance 
busing,  busing  away  from  the  most  convenient  school,  can't  be  elim- 
inated without  going  so  far  as  to  eliminate  the  power  of  the  local 
school  boards  to  make  assignments  to  achieve  some  desegiegation. 

What  do  you  think  about  this  language,  the  overkill  of  it,  the 
ambiguity,  iJeyond  the  logical  pattern  for  wliich  you  appear  liere 
today  i 

Mr.  Baldwin.  I  don't  think— if  I  understand  you  conectly— I 
don't  think  that  there  is  any  diifei-ence  of  opinion  on  our  objectives  to 
provide  language  for  a  constitutional  amendment  which  would  say 
to  a  school  lK>ai^  and  the  judges  passing  on  the  legality  of  the  school 
board  decisions  that  you  may  di-aw  any  kind  of  lines  that  vou  wish 
but  you  may  not  use  race  as  a  basis  for  your  decision,  and  i  think 
tliat  is  

Mr.  Jacobs.  Sir,  that  is  the  issue  I  put  to  you  a  minute  ago — that 
you  liave  a  clear  clioice.  My  question  is  whether  you  want  to  prohibit 
a  school  board  from  having  tliat  choice  even  if  that  clioice  involved 
specifically  having  black  ciiildren  and  white  children  ^o  to  school 
together  but  who  do  live  withm  walking  distance  of  a  given  school. 
That  is  my  question.  Would  you  want  to  outlaw  that  ? 

Mr.  Baldwin.  I  would  not  want  to  outlaw  their  right  to  draw  the 
boundaries  as  they  saw  fit  so  long  as  they  were  not  motivated  by  their 
interpretation  of  the  law  or  by  the  courts'  interpretation  of  the  law 
that  they  had  to  do  it  on  the  basis  of  race,  creed,  or  color.  Just  as,  on 
the  other  hand,  when  we  are  talking  of  congressional  redistricting,  I 
am  sure  the  State  legislatures  have  the  right  to  redistrict  any  way 
they  want  to.  But  we  would  not  feel  it  was  constitutionally  right  for 
them  to  use  politics  as  a  means  for  redistricting — as  I  suspect  some- 
times happens — draw  a  district  that  is  predommantly  Democratic  or 
liepublican. 

Mr.  HuNOATE.  Thank  you.  Any  further  questions  ? 

Mr.  McClory.  Mr,  Chairman,  I  have  to  leave  the  meeting  at  this 
time.  I  do  want  to  say,  for  the  benefit  of  the  following  witnesses,  that 
I  have  read  the  statments  and  will  consider  those  equally  with  the 
others.  I  am  sorry  I  have  to  leave. 

Mr.  Baldwin.  Mr.  Chairman,  you  were  very  tolerant.  I  am  getting 
over  a  case  of  laryngitis,  and  I  dont  normally  talk  like  this,  and  you 
have  been  very  tolerant.  I  appreciate  your  attention,  interest,  and 
consideration. 

Mr.  HuNOATE.  Thank  you  for  your  contribution. 

The  next  witness  is  Deputy  Dean  Burke  Marshall,  Yale  Law 
School,  on  behalf  of  Common  Cause,  Dean  Marshall,  we  are  happy 
to  have  you  here. 
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STAiSMENT  OF  BURKE  MAESHALL,  DEPUTY  DEAH,  TAIE  XJUIVER- 
i?ITY  SCHOOL  OF  LAW,  OBf  BEHALF  OF  COMMON  CAUSE 

Mr.  Marshall.  Mr.  Chairman,  I  am  appearing  here  today  on  be- 
half of  Common  Cause,  a  citizens'  lobby  of  more  than  230,000  mem- 
bers, which  lists  among  its  priorities  the  need  for  equal  oppoitunity 
in  all  aspects  of  American  life  and  the  importance  of  increased  edu- 
cational quality  at  all  levels. 

It  is  only  18  years  since  the  Supreme  Court  ruled,  in  Brown  v. 
Topeka  Board  of  Education^  that  separate-but-equal  schools  were  in- 
herently unequal;  10  years  since  riots  welcomed  James  Meredith  to 
the  University  of  Mississippi;  9  years  since  the  Governor  of  Alabama 
stood  in  the  door  of  his  State  university  to  try  to  keep  two  black 
students  from  enrolling. 

We  have  made  great  progress  since  then,  and  the  pace  of  desegrega- 
tion has  accelerated  in  the  years  since  the  passage  of  the  1964  Civil 
Eights  Act.  An  indication  of  sorts  of  our  progress,  I  suppose,  is  the 
fact  that  even  those  who  have  proposed  legislative  and  constitutional 
amendments  such  as  the  one  before  this  committee  have  hastened  to 
add  that  they,  too,  are  in  favor  of  equal  opportunity  in  education  and 
that  they  welcome  additional  Federal  funding  for  supposedly  poorer 
schools. 

There  are  two  basic  points  I  wish  to  make  to  the  committee. 

The  first,  which  has  been  made  over  and  over  again  by  others,  is 
that  the  proposed  amendments  before  the  committee  are  by  no  means 
limited  to  busing— that  is,  to  the  transportation  of  students  for  pur- 
poses of  achieving  dese^egation  in  a  school  district.  Indeed,  as  my 
colleague,  Alexander  Bickel,  has  pointed  out,  it  is  beyond  the  com- 
petence of  constitutional  draftsmen  to  write  an  amendment  limited 
to  dealing  with  such  a  narrow  and  temporary  phenomenon. 

The  second  is  that  even  if  some  magic  of  language  manipulation 
made  that  possible,  there  is  no  factual  showing  of  a  need  to  interfere 
with  the  orderly  process  of  litigation  in  the  matter,  even  by  legisla- 
tion, much  lei^  by  such  a  drastic  step  as  tampering  with  the  Consti- 
tution. There  is  no  evidence  that  the  Federal  judiciary  has  suddenly, 
in  recent  years,  become  peopled  with  wild  men,  arbitrarily  ordering 
indiscriminate  and  massive  busing  of  children. 

This  is  an  issue  grown  out  of  political  rhetoric,  out  of  inflamed  fear 
of  steps  that  have  not  been  taken  and  never  will  as  far  as  the  cases 
now  on  the  books  are  concerned,  out  of  imagined  rather  than  real 
threats  to  family  life  and  family  ties  to  communities.  This  is  therefore 
the  worst  possible  of  atmospheres  in  which  serious  men  should  seri- 
ously consider  changing  the  Constitution. 

to  the  first  of  these  points,  it  seems  plain  that  whatever  the  intent 
Oj  the  sponsors  of  the  Lent  and  similar  amendments  and  however  mild- 
sounding  the  lajiffuage— "no  public  school  student  shall,  because  of  his 
race,  creed,  or  color,l)e  assigned  to  or  required  to  attend  a  particular 
8chooi"-~their  net  effect  would  be  to  destroy  court  implementation  of 
the  Brown  rule.  The  amendment  on  its  face  does  not  deal  only  with  the 
transportation  of  students— that  is,  busing;  it  is  nothing  less  than  a 
rescCTegation  amendment. 

Thus,  the  amendment  would  not  merely  end  the  use  of  busing  as  a 
means  to  eliminate  dual,  unequal  systems  of  public  schools  and  lialt 
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deliberate  school  segregation,  although  it  would  do  that.  It  would  also 
foreclose  the  use  of  a  variety  of  techniques  brought  into  use  by  skilled 
educators  throughout  the  country  aimed  at  equalizing  educational 
opportunity,  providing  better  iise  of  scliool  resources,  and  enhancing 
educational  quality  for  all  students  in  their  communities — voluntary 
transfers,  rezoning,  the  pairing  of  schools,  magnet  schools,  educa- 
tional parks,  and  the  like. 

Ancf  it  would  force  the  dismantling  of  all  those  systems  of  school 
busing — and  there  are  a  great  many  of  them — where  the  educational 
climate  has  improved  substantially  as  a  result  of  scliool  integration 
and  student  performance  has  l^n  heightened  for  black  and  white 
students  alike. 

Dozens  of  school  systems  all  over  the  country  have  integrated  their 
schools  thoroughly  and  successfully.  In  Berkeley,  Calif.,  the  larfjest 
city  in  the  Nation  to  integrate  its  entire  school  system  voluntarily, 
average  achievement  of  black  students  has  increased  by  60  percent, 
and  white  student  achievement  is  still  greater.  Harrisburg,  ra.,  has 
instituted  a  voluntary  desegregation  program,  and  its  superintendent 
describes  the  results  as  "dramatic."  Parents  in  Tulsa,  Okla.,  have  taken 
tlic  lead  in  instituting  desegregation  piograms  involving  transporta- 
tion of  their  children. 

Similar  progress  has  been  made  in  Riverside  and  Sacramento,  Calif. ; 
Dayton,  Ohio :  Baldwin,  Mich. ;  and  in  Project  Concern  in  Connecticut. 
Even  school  districts  in  Pontiac,  Mich.,  and  San  Francisco,  the  scene 
of  protests  and  even  violence  over  the  initiation  of  busing  plans  a  few 
montlis  ago,  arc  now  proceeding  well  enough  that  the  officials  in  HEW 
and  the  U.S.  Civil  Rights  Commission  consider  the  programs  in  those 
districts  successful. 

But  by  far  the  greatest  process  has  been  made  in  the  South,  It  ic 
noteworthy  that  President  Nixon'S  decision  last  August  to  seek  a 
ban  on  the  use  of  Federal  funds  for  busing  was  protested  by  school 
sui)erintendents  throughout  the  South — in  Winston-Salem  and  Green- 
ville, N.C.,  .In  Columbia,  S.C.,  in  Nashville,  Tcnn.,  in  Birmingham, 
Ala.,  and  m  Jackson,  Miss. — superintendents  who,  in  effect,  told  the 
President  that  they  were  making  the  experience  work  and  he  should 
leave  them  alone. 

The  white  business  leadei-s  of  Jackson,  once  a  citadel  of  segrega- 
tionism,  have  been  running  full-page  newspajxsr  ads  urginflf  the  com- 
munity to  l>ack  the  local  school  program — ads  which  read  "We  are 
sticking  with  our  public  schools  to  help  make  them  the  best  in  the 
Nation.'' 

If  the  I^iit  amendment  were  to  be  adopted,  all  of  this  would  end— 
al)  of  it.  And  worse  than  that,  it  would  compel  a  retreat  from  what 
the  courts  are  concerned  with  under  Brovm — the  development  of 
unitary  school  systems  out  of  the  structure  of  (lual  schools — a  structure 
which  has  served  through  so  much  of  this  country's  history  Jiot  merely 
to  deprive  and  even  destroy  black  children  but  to  isolate  white  children 
and  dull  their  experiences  as  well. 

That  brings  me  to  my  second  basic  point :  Whether  there  is  really 
any  demonstrated  need  for  all  the  emotional  and  political  attention 
l)eing  given  this  matter.  In  my  view,  the  amendment  we  are  discussing 
is  a  product  of  nothing  less  than  a  misreading  and  misun  lerstanding 
of  the  court  decisions  which  have  required  busing  and  the  rationale 
behind  those  decisions. 
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I  have  no  doubt  that  the  courts  have  acted  properly  to  enforce  the 
law  and  have  not  gone  beyond  it  to  do  their  own  legislating,  and  so  I 
would  like  to  say  a  word  in  their  defense. 

On  March  24, 1970,  President  Nixon  made  a  statement  on  elementary 
and  secondary  school  desegregation  in  wliich  he  said,  in  pait: 

Deliberate  racial  segregation  of  pupils  by  oflScial  action  is  unlawful,  wherever 
it  exists.  It  must  be  eliminated  "root  and  branch" — and  it  must  be  eliminated 
at  onoe. 

This  is  precisely  what  the  courts  have  done.  They  have  determined, 
in  innumerable  cases,  that  the  circiunstances  by  which  most  minority 
group  children  attend  school  in  isolation  from  children  of  the  majority 
group  are  not  accidental  or  purely  de  facto,  not  merely  the  result  of 
housing  patterns,  but  are  the  result,  in  whole  or  substantial  jpart,  from 
an  accumulation  of  actions  by  school,  local,  and  State  authontie^  aimed 
at  deliberately  maintaining  segregation. 

The  courts  have  found  cases  where  school  boundary  lines  have  been 
redrawn  with  the  intent  of  keeping  schools  segregated,  even  to  the 
extent  of  school  boards  working  overtime  to  gerrymander  districts  to 
preserve  segregation;  where  schools  have  been  closed  in  mcially  mixed 
areas  rather  than  permit  integration ;  where  optional  school  zones  have 
been  created  to  encourage  white  students  to  attend  all-white  schools; 
where  sites  for  new  schools  have  been  stmtegically  chosen  with  an  eye 
toward  keeping  them  all-white  or  all-black;  where  the  size  of  schools 
has  been  purposely  limited  so  that  they  might  serve  only  a  limited 
geographical  aiea  and  hence  only  one  race;  where,  in  case  after  case, 
pupil  assignment  was  organized  so  that  black  students  were  often 
bused,  not  to  predominantly  white  schools  near  their  homes,  but  to 
predominantly  black  schools  further  away. 

The  neighborhood  school  system,  so  often  invoked  by  foes  of  busing, 
has  not  been  so  sacrosanct  when  transportation  of  pupils  is  used  to  keep 
schools  racially  separate. 

The  Supreme  Couit  found  in  the  Swann  case  that  the  Charlotte- 
Mecklenburg,  X.C.,  school  district  had,  among  other  things,  expressly 
encouraged  segregation  by  building  schools  in  the  center  of  neighbor- 
hoods rather  than  between  two  neighborhoods  to  encourage  integra- 
tion and  also  found  cases  where  busing  had  been  used  to  further 
segiegate  the  schools. 

It  then  stated  in  its  decision,  in  part : 

AH  things  l>oin^  eqmh  with  no  history  of  discrimination^  it  mi<;ht  well  be  de- 
simlile  to  nssipn  pupils  to  schools  nearest  their  homes.  But  all  things  are  not 
equal  in  a  system  that  has  l»een  delil>erately  constnicted  and  maintained  to  en- 
force nicial  seprejcration.  The  remedy  for  such  sop^e^?ation  mny  be  administra- 
tively awkward,  inconvenient  and  even  bizarre  in  some  situations  and  may  impose 
bunl('n<«  on  some;  bufc  all  awkwardness  and  inconvenience  cnnnot  Xte  avoided  in 
the  interim  period  when  remedial  adjustments  arc  being  made  to  eliminate  the 
dual  school  systems. 

The  couit  then  onlered  that  a  plan  proposed  by  an  education  expert 
be  put  into  effect. 

Two  recent  controversial  court  decisions  in  Detroit  and  Richmond 
have  stemmed  directly  from  this  ruling.  Judge  Stephen  Roth  found 
that  Detroit  had  encouraged  segregated  schools  by  drawing  its  school 
boundaries  north-south  rather  than  east-west,  by  tne  small  size  of  some 
of  its  new  schools,  and  by  the  use  of  transportation  for  purposes  of 
segregation. 
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Judge  Robert  Merhi^  determined,  for  his  part,  that  the  State  of 
V  irginia  has  never  hesitated  to  use  its  powers  to  perpetuate  a  dual, 
unequal  system;  that  the  city,  county,  and  State  had  jointly  built 
schools  for  white  students  as  far  as  possible  from  black  neighborhoods; 
that  the  State  had  sponsored  white  student  transfers  and  private  school 
tuition  grants  to  evade  desegregation;  and  that,  most  remarkable  of 
all,  the  State's  central  planning  department  for  educaticmal  trans- 
portation had  performed  surveys  and  formulated  the  most  efficient 
means  by  which  separate  school  systems  could  be  maintained. 

Other  courts  have  made  similar  iSndings,  and  it  is  on  this  basb  that 
thej  have  acted  to  break  down  the  dual  ^sterns. 

Those  who  oppose  the  use  of  busing  in  these  cases  have  made  it  ap- 
pear as  if  the  courts  and  the  Department  of  Health,  Education,  and 
Welfare  have  ordered  New  York  City  students  to  attend  school  in 
North  Dakota.  Certainly  they  have  spread  the  myth  that  court- 
ordered  busing  plans  have  caused  students  to  ride  buses  two  or  three 
times  as  far  as  they  did  previously* 

But  an  examination  of  pupil  transportation  in  school  districts  be- 
fore and  after  the  court  order  shows  that  in  many  cases  the  opposite 
has  been  the  case*  As  Mn  Coleman  has  pointed  out  to  you,  in  the 
Charlotte-Mecklenburg  District,  for  instanl^,  students  prior  to  the 
Swann  case  rode  buses  for  an  average  ride  of  more  tiian  an  hour:  now 
the  trip  takes  35  minutes. 

Hoke  County,  KC,  reports  that  its  students  travel  for  15  minutes 
less  since  the  court-ordered  program  went  into  effect  Between  1965 
and  1969,  the  State  of  Georgia,  with  its  enrollment  up  92,000  and  the 
number  bused  up  14,000,  had  a  decrease  of  473,000  miles  in  its  busing 
program  under  court  desegre^ion  orders* 

And  the  chairman  of  the  Richmond  school  board  has  pointed  out 
Uiat  J  udge  Merhige's  consolidation  decision  did  not  mean  more  busing. 
One  effect  of  the  plan,  she  said,  would  be  for  the  district  to  cut  back 
on  busme,  because  many  black  students  lived  closer  to  suburban  schools 
than  to  the  c\t\  schools  to  which  they  were  being  transported.  "It  will 
save  a  great  deal  of  time  for  the  children  and  a  great  deal  of  money 
for  us  in  busing  costs,"  she  said* 

What  else  can  we  conclude  from  this  evidence  other  than  that  segre- 
^tion  in  these  and  other  school  districts  had  been  deliberate,  fliat 
thousands  of  pupils  had  been  bused  out  of  their  neighborhoods  to  main- 
tain segregation,  and  that  courts  acted  properly  in  identifying  the 
(^mphcity  of  school  and  governmental  authorities  in  mamtaming 
the  dual  ^stems  and  in  ordering  their  elimination  ? 

This  is  what  is  so  disappointing  about  President  Nixon's  retreat 
on  school  integration  last  August,  when  he  repudiated  a  plan  for  bus- 
ing in  Austin,  Tex.,  approved  by  both  HEW  and  the  Justice  De- 
partoien. ,  ith  the  comment  that  he  was  against  "busing  for  busing's 
sake*" 

He  must  have  known  better;  that  was  not  what  was  involved  then, 
nor  has  it  ever  been.  The  court's  orders  have  involved  the  tmnsporta- 
tion  of  children  mly  in  response  to  deliberate  segregation— that  is, 
deliberate  violation  of  the  equal  protection  clause  of  flie  14th  amend- 
ment of  the  Constitution. 

-^^P®^?^:.**^  knowledge,  has  any  court  or  school  board  violated 
the  judicial  dictum  of  the  Swann  case  by  ordering  busing  where  "the 
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time  or  distance  of  travel  is  so  great  as  to  risk  either  the  health  of  the 
children  or  significantly  impinge  on  the  educational  process." 

In  short,  the  essence  of  wnat  the  courts  have  been  about  is  devising 
temporary  means  of  making  what  were  formerly  dual  school  systems 
into  unitary  systems.  It  remains  to  be  said  only  that  we  believe  that 
this  work  of  the  courts  is  not  only  required  by  the  equal  protection 
clause  of  the  Constitution,  as  Brovm  held,  but  is  also  tne  only  course 
consistent  with  the  evidence  of  what  constitutes  wise  educational 
policy. 

Thus  President  Nixon  might  have  done  better  to  recall  another  por- 
tion of  his  March  24, 1970,  statement  on  school  desegregation.  At  that 
time,  he  said: 

It  is  clear  that  racial  isolation  ordinarily  has  an  adverse  effect  on  education. 
We  also  know  that  desegregation  is  vital  to  qoalitj  education — not  only  from  the 
standpoint  of  raising  the  achievanent  levels  of  the  disadvantaged  but  also  from 
the  standpoint  of  helping  all  children  achieve  a  broad-hased  human  understand- 
ing that  increaMngly  is  essential  in  today's  world. 

This  is  the  educational  issue  before  us.  For  all  the  talk  about  "com- 
])ensatory  education"  and  ^prize  schools"  and  additional  fond )  for 
minority  students  runs  directly  up  against  the  national  experience. 
Kotiiing  we  have  learned  in  the  last  18  years  does  anything  to  contra- 
dict the  decision  of  the  Wkrren  Court  in  Brown  that  no  amount  of  re- 
sources can  combat  the  deprivation  which  occurs  in  a  deliberately 
raciallv  isolated  school* 

We  oelieve  t^is  to  be  true— although  I  stress  that  this  is  not  what 
the  courts  are  about  in  the  desegregation  cases — also  when  the  racial 
isolation  is  inadvertent  or  contrary  to  Government  policy.  This  is  the 
testimony  of  the  Coleman  report  and  the  study  on  racial  isolation  in 
New  Yoncijt  is  also  the  experience  of  8egrefi;ated  schools  in  New  York 
Oitv  and  Washington,  D.C.,  which  showed  no  improvement  despite 
Xidaitional  Federal  funds  per  child. 

Four  years  ago  this  month,  the  report  of  the  National  Advisory 
Commission  on  Civil  Disorders  stated,  m  part : 

We  support  integmtion  as  the  priority  education  strategy  because  it  is  essen- 
tial to  the  future  of  American  society.  It  is  indi^wnsable  that  opportunities  for 
interaction  between  the  races  be  expanded*  The  problems  of  this  society  wi^l  not 
be  solved  unless  and  until  our  chttdren  are  brought  into  a  oommon  endeavor  and 
encouraged  to  fwge  a  new  and  more  viable  design  of  lile. 

This  is  also  Commm  Causers  judgment;  educational  opportunity  will 
not  be  equal  and  the  education  of  DOth  white  and  black  childr(>n  will 
not  be  complete  until  we  end  segregation  in  our  schools. 

The  debates  over  the  issue  have  already  f^een  too  much  irrationality 
and  violence:  school  buses  overturned  r.i  South  Carolina  and  ^re- 
bombed  in  Michigan;  Kn  Klux  Klannerb  and  American  Nazis  seizing 
the  opportunity  to  crawl  out  and  spread  their  racist  poison;  even  an 
intemperate  Richm<md  city  councilman  suggesting  ^^eutiiianasia''  for 
the  Governor  of  Virginia  because  Linwood  HoUon  dares  support 
.school  integration  and  nence  the  law« 

We  repudiate  all  such  extremis ;  it  adds  nothing  to  the  national 
dialogue  and  does  not  promote  the  national  good. 

We  are  aware  tiiat  a  great  many  citiz^^ns  who  oppose  school  busing 
are  neither  racist  nor  extremist  but  are  merelv  concerned  about  their 
children's  education  and  about  their  children^  safety.  We  also  recog* 
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nke  that  somp  of  their  fears  may  be  legitimate.  But  the  proposal 
before  this  committee  is  no  answer.  Our  system  of  government  can 
adjust  and  can  solve  the  problems  which  exist. 

The  public  should  understand,  for  its  part,  that  busing  is  a  tempo- 
rary and  transitional  measure.  As  the  court  hap  said,  it  may  be  awk- 
ward and  inconvenient  but  it  is  necessary  if  we  are  ever  to  approach 
educational  equality.  It  is  imperative  that  all  citizens  not  only  obey 
the  law  but  act  positively  to  help  make  busing  work. 

Tliere  are  imperatives  for  our  national  leaders  as  well.  "Busing  has 
not  been  an  i^ue  liere/'  a  Jackson  businessman  has  been  quoted  as  say- 
ing, "but  it  will  become  one  if  it  is  stirred  up  by  our  national  leadei's."' 
Too  much  stirring  up  has  occurred  already. 

We  call  upon  the  Congress  and  tlie  President  and  other  national  can- 
didates to  forego  the  pursuit  of  a  few  votes  which  might  win  the  next 
election—and  lose  the  next  generation  of  young  people. 

Restraint  and  genuine  leadersliip  such  as  that  demonstrated  by  Gov- 
ernor Askew  of  Florida  is  of  the  essence.  All  government  officials 
should  follow  his  example,  by  counseling  respect  for  the  law,  lending 
their  support  to  school  superintendents  and  others  who  have  the  re- 
sponsibility for  educating  our  children,  and  otherwise  acting  to  en- 
eonra^re  a  new  national  rlinintc  of  tolerance  and  recomnliation.  We 
must  all  work  together  under  the  law  if  we  are?  in  our  time,  truly  to 
fulfill  the  Xation^spromisc  and  bring  all  its  people  together . 

Mr.  HuxoATE.  Tliank  you  for  your  statement,  Dean  Marshall.  We 
recognize  you  are  one  of  the  outstanding  legal  scliolars  of  our  Nation. 
We  appi-eciate  j^our  coining  here  to  give  us  your  counsel. 

Mr.McCulloch. 

Mr.  McCuLLocH.  Mr.  Chairman,  I  am  ^lad  to  liave  Dean  Marshall 
back  here  to  help  the  committee  with  this  very  important  problem. 
Your  strength  was  a  material  strength  in  the  years  gone  by.  We  appre- 
ciate your  statement  very,  very  much. 

Mr.  HuNOATK.  Mr.  Jacobs. 

Mr.  Jacors.  Xo  questions. 

Mr.  HuNGATE.  On  page  7  of  your  statement.  Dean,  the  second  para- 
graph, fourth  line  from  the  bottom,  you  say:  ". . .  the  city,  county  and 
State  had  conspired  to  purposely  builil  schools  .  .  ." 

Mr.  Makshall.  I  changed  that  statement,  Mr.  Chairman,  when  I 
read  it 

Mr.  HuNGATE.  That  was  intentional  ? 
Mr.  Marshall.  Yes,  sir. 

Mr.  HuxGATE.  And  on  page  8,  the  second  paragraph,  the  line  dis- 
cussing: Those  opposed  to  busing  "made  it  appear  as  if  the  courts 
*  ♦  have  ordered  New  York  City  students  to  attend  school  in  North 
Dakota" — would  you  consider  courts  might  have  power  to  order  stu- 
dents in  Kansas  CSty,  Mo.,  to  attend  school  in  Kansas  City,  Kans.,  and 
vice  versa? 

Mr»  Marshall.  No,  I  think  not,  Mr.  Chairman. 
Mr.  HuNGATB.  But  look  at  the  Richmond,  Va.,  case.  Who  were  the 
parties  m  that  case,  Dean? 
Mr.  Marshall.  The  parties  were  the  Richmond  school  board. 
Mr.  HiTNOATE.  Were  they  the  plaintiffs? 

Mr.  Marshall  They  supported  tho  order  that  Judge  Merliige  gave. 
They  were  not  the  plaintiffs.  The  plaintiffs  went  back  many  years,  I 
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believe.  It  was  a  case  that  started  shortly  after  Brown.  It  has  a  long 
Ixistory,  and  this  was  part  of  the  remedial  proceedings.  But  the  school 
board  of  the  city  of  Richmond  endorsed  and  supported  Judge  Mer- 
hige's  opinion  and  urged  that  solution  on  the  court. 

Mn  HuNOATE-  On  page  9,  you  arc  discussing  "President  Nixon's  re- 
treat on  school  integration"  in  the  Austin,  Tex.,  situation.  Is  that 
related  to  the  requirement  under  title  VI  of  the  1964  act  that  the 
President  approve  regulations  promulgated  by  Federal  agencies  to 
enforce  nondiscrimination? 

Mr.  Marshall.  Yes,  Mr.  Chairman.  There  was  a  court  case  in 
Austin.  The  participation  of  HEW  in  that  case— and  in  other  cases- 
is  in  connection  with  its  duties  under  title  VI  of  the  Civil  Rights  Act 
of  1064.  The  President  was  involved  in  it,  I  suppose,  because  both 
HEW  and  the  Justice  Department  reported  to  him  and  he  disagreed 
with  their  positions  on  the  matter. 

ilr.  HuNOATE.  And  the  President  does  have  discretion,  is  that  cor- 
rect, under  title  VI,  over  the  issuance  of  guidelines  and  regulations? 

Mr,  Makshall.  I  suppose,  Mr.  Chairman,  that  the  President  has 
some  discretion  consistently  with  what  Congress  has  told  him  to  do 
with  respect  to  any  matter  that  is  the  business  of  the  executive  de- 
partment. Title  VI  makes  it  the  business  of  the  executive  department  to 
withhold  funds  when  the  funds  are  going  to  be  used  discnminatively, 
and  HEW  acted  under  that  provision. 

I  suppose  that  the  President  is  the  Chief  Executive  and  that  he  has 
discretion  in  any  case  to  disagree  with  one  of  the  departments  report- 
ing to  him.  I  do  not  believe  he  has  any  explicit  discretion  under  title  IV 
as  the  President. 

Mr.  Hunoate.  On  page  10  of  your  statement  you  assert— "It  is  clear 
that  racial  isolation  ordinarily  has  an  adverse  effect  on  education.^ 
Continuing  down,  referring  to  "deliberately  racially  isolated  school," 
would  not  the  deprivation  be  the  same  whether  isolation  was  deliberate 
or  accidental  ? 

Mr.  Marshall.  Yes,  Mr.  Chairman.  My  point  there  is  that  the  courts, 
the  Fedeml  courts,  and  most  of  the  rhetoric  about  busing  involves?  Fed- 
eral coui-t  decisions,  that  the  Federal  courts  are  not  involved  with  in- 
advertent segregation  and  racial  isolation;  they  are  involved  witli 
segregation  and  racial  isolation  which  has  been  determined  by  Govern- 
ment policy,  in  effect  by  a  dual  system— one  for  white  and  one  for 
black  or  partially  that. 

There  is  no  ca'se  that  I  know  of,  and  I  do  not  know  that  the  Legal 
Defense  Fund,  which  brin^rs  most  of  these  cases,  has  ever  understood 
that  racial  isolation  \yhich  is  inadvertent,  which  is  true  in  some  parts 
of  big  cities,  or  racial  isolation  which  is  contrary  to  Government  policy, 
which  is  tnie  in  some  cities,  even  when  the  government  of  the  city  ana 
the  government  of  the  State— as  I  think  is  true  of  New  York  City— is 
opposed  to  racial  isolation,  violates  the  14th  amendment  or  is  therefore 
the  subject  of  any  Federal  court  order.  That  was  my  point 

Mr.  IIiTxoATK.  Dean,  would  you  distinguish  between  de  facto  and 
de  jure  situations? 

Mr.  Marsiiall.  Yes;  that  is  ossentiallv  what  I  was  doing.  I  defined 
"de  facto"  as  being  racial  isolation  which  was  inadvertent  or  contrary 
to  Government  policy. 

Mn  HuNGATE.  Are  you  aware  of  any  court  orders  applicable  to  that 
type  of  situation? 
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Mr.  Marshall.  I  thmk  there  are  none,  Mr.  Chairman.  I  will  have  to 
qualify  that  the  way  Mr.  Coleman  did,  but  I  think  there  are  none,  and 
I  do  not  know  what  basis  th  ^re  would  be  for  any. 

Mr.  HuNG.VTE.  In  reference  to  testimony  we  nave  had  earlier,  I  would 
like  to  ask  one  more  question  along  this  line.  Consider  a  situation 
where  you  had  de  jure  segre^tion  originally  and  the  de  jure  segrega- 
tion was  outlawed  either  by  Srown  or  subsequent  State  actions  and  de 
facto  segr^a^ion  continued.  Are  you  aware  of  any  court  decisions  that 
reached  such  a  situation  ? 

Mr.  Marshall.  Mr.  Chairman,  the  Supreme  Court  lias  said  that 
where  there  has  been  de  jure  segregation,  the  States  or  the  local  school 
districts  have  an  affirmative  obligation  to  do  awaj^  with  it  and  its 
effects;  so  that  if,  by  that,  you  mean  that  there  was  simply  a  repeal  of 
the  segregation  laws,  I  think  that  would  not  be  sufficient  under  the 
Brotvn  case  and  it  would  not  be  sufficient  under  the  Swann  case. 

Mr.  HuNGATE.  Thank  you  verv  much. 

Mr.  Zel'^nko.  One  question,  Mr.  Chaiiman.  Mr.  Marshall,  you  were 
the  Assistant  Attorney  General  in  charge  of  the  Civil  Rights  Division 
in  the  Department  of  Justice  when  the  1964  act  was  enacted.  In  this 
hearing,  you  heard  proponents  of  the  constitutional  amendment  argue 
that  Federal  courts  nave  not  obeyed  the  1904  Civil  Rights  Act.  in  par- 
ticular, two  provisions  of  that  act  Avere  cited. 

One  of  them  is  a  provision  in  title  IV,  I  Iniow  you  are  familiar  witli — 
the  definition  of  "desegregation."  It  is  in  the  record.  I  v/on't  read  it 
agrain.  The  other  provision,  section  407  of  the  1964  act,  dealing  with 
suits  by  the  Attorney  General  to  desegregate  public  schools  reads  as 
follows: 

«  «  nothin«r  herein  shall  empower  any  official  or  court  of  the 
United  States  to  issue  any  order  seeking  to  achieve  a  racial  balance  in 
any  school  by  reqtiiring  transportation  of  pupils  or  students  from 
one  school  to  anotner  or  from  one  school  district  to  another  in  order 
to  achieve  such  racial  balance  *  * 

Mr.  Marshall,  it  would  be  helpful  to  have  your  comments  on  the 
charge  that  the  Federal  courts  have  not  obeyed  these  two  provisions  in 
the  1964  Civil  Rights  Act. 

Mr.  Maiwhall.  The  thrust  of  my  testimony,  Mr.  Zclenko,  is  that  I 
do  not  a^e  with  that.  I  think  that  the  opinions  of  the  courts  and  the 
opinions  of  the  Supreme  Court  are  very,  very  'explicit,  that  what  the 
courts  are  about  is  the  elimination  of  dual  school  systems.  They  are 
not  trying  to  achieve  racial  balance  as  such.  Thejj  are  trying  to  elimi- 
nate dual  school  systems  and  form  them  into  unitary  school  systems. 

That  is  a  very  complicated  piece  of  business,  and  the  bigger  the 
district  and  the  more  children  that  are  involved,  the  more  complicated 
piece  of  business  it  becomes.  We  must  remember  that  the  dual  school 
systems  existed  throughout  the  South  and  in  the  District  of  Columbia 
universally  until  1954,  and  many  of  them  until  very,  very  recently^ 
and  that  had  been  so  for  at  least  a  hundred  years  and,  in  some  cases^ 
maybe  even  longer  than  a  hundred  years. 

So  I  do  not  think  that  the  courts  are  disobeying  or  ignoring  that 
provision  of  the  law. 

Mr,  HuNOATE.  Thank  you.  Any  further  questions ! 

Thank  you  very  much,  Mr.  MarshaU.  ^ 
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oZliT  •  ""r}  ^  fecognize  our  colleague,  Mr.  Bob  Stephens  of 
Wgia,  to  introduce  a  group  with  him.  We  appreciate  your  patience 
Tff^Tl}        ^""J  T  '^"^'"'y      «^  the  most  distinguished  and 

-<S.Jn/''"w''  °^  '•^P^*«^       y«»r  course  and 

^laependence.  We  are  pleased  to  have  you  with  us. 

ST/TEMENT  OF  IIOBERT  G.  STEPHENS,  JE.,  A  EEPKESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  GEORGIA 

r.rl!!:*^'^^'^^T:}^^-  Chairman  and  menibers  of  the  committee,  I  ap- 
Mr  r^n^SJfn?/  "'^^"'"Lhere  with  my  friend  and  constituei^ 
pr^?ti!Ig  him.  ^  ^"^    h^^"  *h'^  opportunity  of 

fniro"nf-  '^1^  T^""  comment  before  I  introduce  him,  in  respect 
i  suDDo^  iT '       ^'•d  in  the  discussions  this  morning. 

1  suppose  that  you  could  say,  from  the  standpoint  of  semantics,  after 
hearmg  read  what  Mr.  Zelenko  just  read-th^as^.  article  that  he  ,S 
read,  that  everybody  who  voted  for  the  Civil  Rights  Act  of  1964  was 
against  busing  because  the  provision  against  busing  is  in  there.  Also, 
everybody  that  voted  against  the  Civil  Rights  Act  of  1964  must  have 
been  for  busing  because  prohibition  of  busing  is  in  there 

make%°  hi,'.  twTv."*  ^  appreciate  having  the  opportunity  to 

make  is  Jiis  that  the  courts  have  ignored  the  clear  intent  of  Conmress 
in  that  Civil  Rights  Act  which  Mr.  McCulloch  and  Mr  Celled  enei- 
neered  through  the  Congress  with  the  language  against  busing  inl 
The  clear  intent  of  Congress  was  that  we  not  have  the  busing  that  has 
now 'been  brought  forward. 

fl^^tnT^' f'  I  understand  it.  are  saying  they  are  not  interpreting 
?nl  r  'fi Congress.  They  are  interpreting  that 
of  CongrS  amendment  and  not  in  the  light  of  tiie  intent 

Without  any  further  ado,  I  would  like  to  present  Mr.  John  Eleming. 
Mr  Fleming  IS  an  attorney  of  Augusta,  Ga.,  in  Richmond  County. 

1  here  has  been  sonie  confusion  in  the  minds  of  some  people  when  we 
talk  about  Richmond  County,  Ga.,  where  we  have  had  a  busing  order, 
and  Richmond,  Va.,  that  has  had  similar  experiences.  And  so  I  wanted 
to  make  that  clear  to  you. 

Also,  I  would  like  to  point  out  to :  ou  that  the  board  of  education  in 
Richmond  County,  Ga.,  is  a  board  that  is  elected  by  the  people  in  the 
community  It  is  not  an  appointive  board.  Mr.  Fleming  runs  for  office, 
and  my  understanding  is  tnat  the  president  of  th^  -ard  is  selected  by 
the  board.  He  doesn't  run  for  the  job  of  president  the  board,  but  he 
IS  chosen  president  of  the  board. 

nf '^^1^1°*^*'"  *h'"^  '^h**  ^  '^°"^d  ^^^^  mention  in  the  introduction  of 
Mr.  Fleming  is  this:  In  Richmond  County,  Ga.,  the  county  and  the 
city  school  systems  were  one  of  the  first  school  systems  in  America  l^at 
was  made  into  a  consolidated  system,  the  county  anv".  city.  It  was  done 
so  in  1881.  My  uncle,  Lawton  J3.  Evans,  was  the  first  superintendent 
of  the  consolidated  school  system  at  the  age  of  21.  He  was  the  superin- 
tendent of  the  Richmond  County  school  system  for  52  years.  He  was 
elected  every  year  by  the  board. 
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He  established  a  quality  sc^hool  system  in  Richmond  County.  I  can 
give  you  that  evaluation  not  based  upon  my  kinship  with  h™  but  be- 
cause after  he  had  been  for  50  years  a  superintendent  of  the  Richmond 
County  school  system,  he  was  given  a  gold  medal  presented  in  Au- 
gusta, Ga.,  by  President  Nicholas  Murray  Butler  <  '  ihalf  of  Colum- 
bia Univei*sity  in  Xew  York  because  of  his  contribu  m  to  education 
in  America.  And  it  was  the  first  time  that  Columbia  University  had 
ever  ^^iven  an  award  to  anybody  who  was  not  an  alumnus  of  that 
school. 

We  have  had  a  quality  education  system  in  Richmond  County,  and 
that  i^  what  Mr.  Fleming  and  I  both  have  advoca*-ed  and  will  continue 
to  advocate,  and  that  the  artificial  guidelines,  artificial  interpreta- 
tion on  busing,  that  have  boon  made  will  destroy  that  quality  education 
system. 

Without  further  taking  of  Mr.  Fleming's  time,  I  present  Mr.  John 
Fleming  of  Augusta,  Ga. 

Mr.  HuxGATE.  The  committee  thanks  you.  Congressman,  for  your 
statement.  And  we  appreciate  having  you  with  us. 

Mr.  Fleming,  will  you  please  proceed. 

STATEMENT  OF  JOHN  FLEMING,  PRESIDENT,  BOARD  OF  EDUCATION 
OF  RICHMOND  COUNTY,  GA. 

Mr.  Flkmixg.  ]Mr.  Chairman,  I  would  like  to  thank  Mr.  Bob  Ste- 
phens for  the  introduction,  and  other  members  of  the  committee  and 
counsel.  On  behalf  of  the  concerned  parents  of  Richmond  County,  Ga., 
I  would  first  of  all  like  to  extend  our  gratitude  to  this  committee  for 
according  me  the  privilege  of  submitting  testimony  in  relation  to 
what,  in  my  judgment,  is  the  most  critical  domestic  issue  that  has 
concerned  the  legislative  branch  of  our  Government  in  many  years. 

I  mi^lii  say  at  tJiis  point,  Mr.  Chairman,  that  I  am  not  going  to 
follow  x\iy  prepared  statement  verbatim,  that  I  will  digress  in  the 
intei-est  of  time,  and  some  of  the  things  have  been  covered  heretofore 
and  I  know  you  have  heard  part  of  this  testimony.  I  will  inject,  with 
the  permission  of  the  chairman,  certain  things  to  support  the  con- 
tentions of  my  prepared  statement  if  that  would  be  permissible. 

Mr.  HuxGATE.  Mr.  Fleming,  if  I  understand  you  correctly,  you 
request  permission  that  your  prepared  statement  be  made  a  part  of 
the  record  at  this  point? 

Mr.  Fleming.  Yes,  sir. 

Mr.  HtTNOATE.  Without  objection,  that  will  be  done.  You  may  com- 
ment on  your  statement  or  summarize  it,  please. 
(The  statement  referred  to  follows :) 

Statement  of  Mr.  John  Fleming,  President,  Board  of  Education  of  Richmond 

County,  Ga. 

Mr.  Ohaiiman,  distinguished  committee  members,  by  way  of  introduction,  my 
name  is  John  Fleming.  I  am  an  attorney  by  profession,  and  I  urn  the  current 
president  of  the  Richmond  County  Board  of  Education  in  Richmond  County,  Ga. 

On  behalf  of  the  concerned  parents  of  Richmond  County,  Georgia,  I  would 
first  of  all  like  to  extend  our  gratitude  to  this  committee  for  according  me  the 
privilege  of  submitting  testimony  in  relation  to  what  in  my  Judgment  is  the 
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most  critical  domestic  issue  that  has  confronted  the  legislative  branch  of  our 
Government  in  many  years. 

Realizing  that  you  Gentlemen  are  confronted  with  a  most  difficult  Uxak,  I 
intend  to  confane  the  bulic  of  my  te.stimony  to  facts  and  law  so  that  I  might 
mal^e  some  contribution  toward  documenting  the  ultimate  conclusions  of  this 
committee  with  evidentiary  data. 

I  am  assuming  that  I  need  not  remind  this  connuittee  that  the  Judicial 
Branch  of  our  Government  has  long  since  abandoned  the  duties  imimsod  uvon 
It  by  the  United  States  Constitution,  has  ceased  to  gmirantee  equal  protection 
or  the  law.^  to  all  of  our  citizens,  and  has  during  the  last  decade  charted 
Itself  on  an  mevitable  collision  course  with  the  legislative  branch  of  our 
uoveniment. 

Clearly  defined,  the  busing  of  children  is  not  the  issue  here;  however  the 
forcrd  school  busing  of  children  to  acquire  a  mathematieal  racial  balance  in 
each  and  every  school  is  the  isstw. 

The  re<lenil  Judiciary  has  interjected  into  a  vital  artery  of  this  Nation 
&  forced  busmg  plague.  This  plague  has  spread  like  a  cancer  to  the  extent  that 
it  has  created  educational  and  disciplinary  chaof*  in  our  schools.  It  iian  made 
a  mockery  of  public  education !  It  has  reduced  our  children  to  the  status  of 
projierty  and  herded  them  like  animals  over  distances  much  too  long. 

It  is  my  judgment  that  the  Federal  Courts  should  not  share  the  single  blame 
for  this  plague  for  it  has  come  about  largely  becau.se  of  total  confu.sion  in 
the  check  and  balances  system  of  our  Government.  It  has  resulted  from  a  lack 
of  direction  from  the  Executive  Branch,  It  has  come  a'>out  because  of  the 
inactivity  of  our  Congress  which  has  seemingly  allowed  itself  to  *e  divorced 
from  the  desires  of  its  constituents.  Hopefully,  all  three  branches  of  our  Gov- 
ernment are  interested  in  quality  education;  but  I  fail  to  see  how  the  best 
interest  of  any  child  can  be  served  by  transporting  him  about  on  a  bus  to  an 
unfamiliar  and  sometimes  frightening  environment.  This  plague  cannot  he  in 
the  best  interest  of  black  children:  It  cannot  be  in  tiie  best  interest  of  anv 
white  children!  This  plague  is  not  in  the  best  interest  of  anv  children! 

I  re.^pectfully  submit  to  you  that  the  vital  ingredients  that  have  steadfastlv 
throughout  the  years  molded  America  into  what  it  is  and  which  have  placed 
America  into  ft  doininftnt  role  of  world  leadership  are  God,  competition,  educa- 
tion, the  American  neighborhood,  and  the  American  family,  all  of  which  have 
been  ai)andoned  and  discarded  l)y  the  Judicial  Branch  of  our  Government. 

I  shall  now  commence  to  offer  this  committee  unrebuttable  evidence  that 
the  Judicial  Branch  of  our  Government  has  started  it.self  on  a  course  which, 
if  not  checked,  will  eventually  reduce  the  Congress  and  our  Constitution  to  a 
status  of  iiLsignificance.  I  need  not  remind  you  Gentlemen,  that  anv  democracy 
is  in  reality  a  .state  of  voluntariness  and  I  i>ersoiiiiny  fear  that  if  the  vast 
majority  of  the  people  of  this  Country  are  not  afforded  some  relief  in  the  near 
future,  our  democratic  form  of  Government  might  possibly  be  placed  in  jeoiv 
ardy.  The  complete  disregarding  of  elementary  law  and  logic  hy  the  Supreme 
Court  in  this  area  has  caused  great  conceni  throughout  the  Nation:  further- 
more.  I  have  received  many  letters  from  veterans  and  from  those  pre.sentiv 
serving  in  Viet  Nam  who  have  informed  me  that  wlii'e  thev  have  in  the  i)a.st 
and  are  now  defending  the  Constitution  on  the  Dattleground,  they  l)elieve  it  is 
being  literally  torn  to  slireads  by  Federal  Judges  who  have  engaged  themselves 
in  a  socialistic  and  human  area  which  they  .should  not  have  entered. 

Thus,  this  committee  finds  itself  in  the  precarious  position  of  trying  to 
restore  ft  balani.«»  to  our  checks  and  balances  system  of  Government  by  deciding 
upon  the  most  appropriate  and  feasible  method  by  which  to  prohibit  the  Judicial 
Branch  of  our  Government  from  further  disregarding  not  only  our  Constitution, 
but  the  Congress  and  the  people  of  America.  Fe.v  would  disagree  that  the  past 
and  present  attitude  of  the  Supreme  Court  makes  the  task  more  difficult.  And 
those  who  proposed  to  solve  the  problem  by  the  passage  of  a  law  not  only  add 
little  comfort  to  the  situation  but  in  my  judgment  are  discrediting  the  public 
trust  that  has  been  placed  in  them. 

Senator  Mansfield  and  Senator  Scott  and  others  who  apparently  support 
the  i>assage  of  a  law  in  lieu  of  a  Constitutional  Amendment  as  a  corrective 
measure  are  apparently  not  aware  of  the  fact  that  the  Supreme  Court  here- 
tofore in  the  now  famous  Swann  v.  Charlotte-Mecklenburg  case,  evidenced 
its  intention  toward  simple  laws  by  disregarding  Section  401(b)  nnd  Sec- 
tion 407(a)  (2)  of  the  1964  Civil  Rights  Act? 
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Section  401(b)  reads  as  follows:  "Desegregation  means  the  assignment 
of  students  to  public  schools  and  within  such  schools  without  regard  to  their 
race,  color,  religion,  or  national  origin,  but  "desegregation"  shall  not  mean 
the  assiginnent  of  students  to  public  schools  in  order  to  overcome  racial 
imbalance/' 

Section  407(a)  (2)  reads  in  part:  "Nothing  herein  shall  empower  any  official 
or  court  of  the  United  States  to  issue  any  order  seeking  to  achieve  a  racial 
balance  in  any  school  by  requiring  the  transportation  of  pupils  or  students  from 
one  school  to  another  or  one  school  district  to  another  in  oixler  to  achieve 
such  racial  balance,  or  otherwise  enlarge  the  existing  power  of  the  court  to 
insure  compliance  with  constitutional  standards." 

And,  are  these  same  Gentlemen  not  aware  that  this  identical  Court,  along 
with  the  lower  Federal  Courts,  has  completely  ignored  that  portion  of  the 
Swann  case  which  provides  a  school  board  and  its  population  with  the  inaliena- 
ble right  to  examine  the  breadth  and  scope  of  a  desegregation  plan  calling  for 
transportation  of  students  to  determine  if : 

A.  The  time  or  distance  or  travel  would  be  so  great  to  risk  either  the  health 
of  the  children  involved ;  or  if 

B.  The  transportation  of  the  students  would  significantly  impinge  on  tiie 
educational  process?  (9  S.  Ct  1267) 

And  what  would  be  the  response  of  these  Gentiemen  if  I  were  to  disclose 
to  them  that  the  HONORABLE  ALEXANDER  A.  LAWRENCE,  the  Federal 
District  Court  Judge  who  on  January  13,  1972,  issued  a  Desegregation  Order 
in  my  County,  wrote,  to-wit:  "The  Fourteenth  Amendment  is  not  to  apply  to 
those  who  find  it  not  to  their  liking." 

We  have  received  hundreds  of  inquiries  from  law  professors,  politicians  and 
others  who  found  it  hard  to  believe  that  a  Federal  Judge  had  written  such 
a  statement ;  however,  they  seemed  to  uniformly  agree  that  the  statement  itself 
depicts  the  general  attitude  of  the  Federal  Courts  in  his  area. 

It  is  of  paramount  importance  to  also  point  out  tiiat  this  same  District  Court 
Judge  directed  the  implementation  of  only  a  partial  plan  covering  a  few  elemen- 
tary' schools  and  directed  the  implementation  of  a  desegregation  plan  on  the  sec- 
ondary level  which  was  not  in  existence  on  the  date  the  Oi-der  was  issued  nor 
ha.s  it  been  drafted  as  of  the  writing  of  this  text.  For  the  convenience  of  this 
committee,  I  will  set  forth  paragraph  five  of  Judge  Lawrence's  Order  exactly 
as  it  appears,  to-wit: 

"(5)  Meanwhile,  the  court  will  continue  to  consider  and  to  endeavor  to  formu- 
late  and  develop  a  feasible  anu  sound  plan  of  desegregation  for  the  secondary 
schools  in  the  system.  At  the  earliest  practicable  time  an  Oixler  in  that  respect 
will  be  entered,  The  secondary  school  plan  approved  and  ordered  by  the  Court  will 
be  implemented  by  defendants  on  September  1, 1972.** 

And  would  Uiese  same  Gentlemen  believe  that  this  same  District  Court  Judge 
would  not  provide  our  Board  of  Education  with  an  evidentiary  hearing  to  examine 
any  of  the  plan  and.  totally  rejected  the  following  arguiucnt  which  our  Attorneys 
raised  in  non-successful  Motions  to  Stay  filed  with  him,  the  Fifth  Circuit  Court 
of  Ain)eals,  and  the  United  ;^tates  Supreme  Court,  to-wit: 

"In  the  Swann-Meckleii*jurg  case.  Chief  Justice  Warren  Burger  envisioned  the 
adverse  effects  that  desegregation  plans  might  produce  *:nd  wiote  into  law  cer- 
tain protections  for  the  school  district  population  by  granting  to  them  the  in- 
alienable right  to  examine  the  breadth  and  scope  of  a  desegregation  plan  calling 
for  transportation  to  determine  if  the  time  or  di^-tance  would  be  so  great  as  to 
risk  either  the  health  of  the  children  involved  .  .  or  if  the  transportation  of 
the  students  would  significantly  impinge  on  the  education  process. 

"When  these  constitutional  protectlves  are  considered  along  with  the  fact  that 
a  'nonexistent  secondary  level  plan  has  been  ordered  implemented  by  Sept  1, 
1972,  it  becomes  inescapably  clear  that  (the  school  board)  has  been  denied  the 
rights  Chief  Justic  Burger  intended  for  it  therefore  since  at  no  stage  of  the 
proceedings  thus  far  has  it  been  possible  for  the  Board  to  determine  what  effect 
the  prer*»"tiy  non-exiating  secondary  levtl  plan  will  have  on  the  health  and 
academic  achievement  of  its  school  children,  not  to  mention  the  disturbance  it 
might  bring  to  that  segment  of  the  plan  already  in  existence' . .  " 

And  I  need  not  remind  this  committee  tiiat  it  has  been  the  Federal  Courts 
who  have  steadfastly  throughout  the  years  guarded  and  protected  the  con- 
stitutional rights  of  persons  charged  or  convicted  of  criminal  offenses  .  .  .  and 
even  if  a  segment  of  our  population  has  heretofore  expressed  disenchantment 
with  this  whole  tragic  affair,  we  respectfully  submit  that  such  conduct  does  not 
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reduce  them  or  the  remainder  of  our  citizenry  to  a  status  below  that  of  one  who 
has  violated  a  criminal  statute. 

And  would  not  the  members  of  this  distinguished  committee  think  that  I  have 
lost  control  of  my  faculUes  if  I  should  disclose  that  on  February  2.  1972  this 
same  District  C5ourt  Judge  issued  a  Preliminary  Restraining  Order  as  to  ob- 
structing his  Desegregation  Order  of  January  13.  1972,  the  language  completely 
deprived  every  person  in  our  County  of  his  First  Amendment  rights.  The  first 
paragraph  of  that  Order  reads  as  follows,  to-wit  ; 

"The  Court  of  its  own  motion  on  the  basis  of  the  attached  affidavit  and  under 
its  powers  of  preserving  the  integrity  of  its  orders  and  decrees  hereby  tempo- 
rarily restrains  aU  persons,  regardless  of  race  or  age,  from  interfering  with, 
obstructing  or  attempting  to  obstruct,  impede  or  in  any  way  frustrating  the  Order 
and  plan  of  desegregation  of  certain  elementary  schools  in  the  Richmond  County 
School  System  dated  January  13, 1972." 

I  simply  hope  that  as  a  representative  of  the  truly  fine  people  of  Richmond 
County.  Georgia,  have  been  of  some  service  to  this  distinguished  committee  and  I 
again  thank  you  for  allowing  me  to  offer  testimony. 

Respectfully  submitted,  this  the  29th  day  of  February,  1972. 

John  Flemino,  President 

Mr.  Fleming.  Clearly  defined,  the  busing  of  children  is  not  the 
issue  here.  Ho^rever,  the  forced  school  busing  of  children  to  acquire 
mathematical  racial  balance  in  each  and  every  school  is  the  issue  The 
federal  judiciary  has  interjected  into  a  vital  aitery  of  this  Natioa  a 
forced  busine  plague.  This  plamie  has  spread  like  cancer  to  the  extent 
It  has  created  educational  and  disciplinary  chaos  in  our  schools.  It  has 
made  a  mockery  of  public  education.  It  has  kidnapped  children  from 
their  neighborhoods.  It  has  reduced  children  to  the  status  of  pi-opeiiy 
and  herded  and  transported  them  long  distances  like  cattle. 

This  plague  is  not  in  the  best  interest,  of  black  children,  it  is  not  in  the 
best  interest  of  white  cliildren,  yellow  children,  or  red  children.  It  is 
not  in  the  best  intere^  of  anyone,  parent  or  child,  regaitllcss  of  race 
creed,  color,  or  religion.  ' 

I  i^pectfully  submit  to  you  that  the  vital  ingredients  that  have 
steadfastly  throughout  the  years  molded  and  placed  America  into 
world  leadei*ship  are  God.  competition,  education,  the  American  neigh- 
borhood, and  American  family,  all  of  whidi  have  been  invaded  by  the 
judicial  branch  of  our  Government. 

I  would  like  to  now  offer  this  committer  unrobuttable  evidence  that 
the  .ludicial  branch  of  our  Government  has  ciiaited  its  own  course, 
which,  if  not  checked,  will  eventually  reduce  the  Congress  and  the 
Constitution  to  a  status  of  insignificance. 

To  diverge  a  little  bit.  I  would  like  to  bring  to  the  attei^ion  of  the 
committee— and  I  am  sure  you  are  aware  of  this— that  most  of  the 
proponents  of  busing  and  those  who  suppoit  the  position  of  the  Fed- 
eral couits  generally  contend  that  this  is  a  matter  of  desegregation 
and  that  busing  is  the  only  true  means  to  bring  about  desegregation 
and  that  busing  is  the  only  way  to  guarantee  quality  education  to  all 
children. 

Now,  to  bring  factual  information  to  the  committe^e,  I  tliink  it  is 
nccessiiry,  then,  that  we  review  just  briefly  the  law,  and  I  am  sure 
learned  jounsel  of  the  committee  is  aware  of  and  the  committee  also, 
the  matter  of  de  facto  segregation,  de  jure  segregation,  and  dual  school 
systems  and  unitary  school  systems. 

T  would  like  to  call  to  the  attention  of  the  committee  that  in  all  of 
tliese  decisions  that  T  have  read  on  school  matters,  the  court  has  always 
maintained  that  there  might  always  be  all-black  and  all-white  schools 
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due  to  housing  patterns.  And  this,  I  think,  we  have  got  to  keep  in 
mind  when  you  go  about  talking  about  busing  of  ch  ildren. 

If  the  court  said,  then,  that  you  might  always  have  all-black  and 
Avhite  schools,  then  they  must  at  this  point  consider  de  facto  .s(»groga- 
tion  constitutional.  So,  therefore,  you  could  never  accomplish  equality 
of  racially  balanced  children  unless  you  did  get  beyond  the  Constltu'- 
tion  in  dc  lacto  situations  up  to  this  point. 

Now,  I  think  one  of  the  agencies  that  has  been  charged  witli  the 
responsibilities  of  eliminating  dual  school  systems— and  now  I  am 
going  to  refer  to  our  i,chool  system  in  Richmond  County,  Ga.— was  the 
HEW  or  Oflice  of  Education.  We  have  recently  been  confronted  with, 
and  we  ai*e  in  the  process  of  implementing,  a  so-called  busing  plan 
imposed  by  us  and  drawn  by  Judge  Alexander  A,  LaAvrence,  who  is 
the  U.S.  district  judge  for  the  Southern  District  of  Georgia. 

Ml'.  Zelk-\ko.  Excuse  me,  Mr.  Fleming.  Did  the  school  board  sub- 
mit a  phin  to  the  couit  or  did  the  couii;  prepai-e  its  own  plan  ? 

Miv  FLKWixa  We  submitted  a  plan,  sir,  that  in  our  opinion  com- 
plied with  the  law  and  in  light  of  the  Swafui  case,  but  the  judge  did  not 
agree  Avith  our  plan  and  I  will  give  you  the  i-easons  why  we  submitted 
the  plan  and  the  factual  basis  for  it  and  the  reasons  Ave  submitted  it 
111  the  Avay  Ave  did, 

Mr.  Polk,  Mr.  Fleming,  was  that  a  freedom  of  choice  plan  ? 

Mr.  Flkming.  Basically  it  was.  It  was  a  zoning  type  plan  and  free- 
dom of  choice  plan,  that  is  coirect. 

We  had  HEW  in  our  area.  We  have  heon  in  court  for  many  years 
and  in  1000,  HF:W  drew  our  plan  and  in  1070  HEW  drew  our  plan 
or  the  Office  of  Education  drew  our  plan  and  you  Avould  assume  that 
they  knew  what  they  were  doing,  that  they  knew  the  law,  that  they 
have  counsel,  that  tliev  knew  Iioav  to  eradicate  an  existing  dual  school 
system,  and  ;y'ou  would  assume,  since  the  hnv  did  not  change  in  the 
Swami  case,  it  Avas  in  existence  prior  to  the  ^Swann  case  tlio  niattiT  of 
eliminating  an  existing  dual  school  system. 

You  must  assume  they  knew  the  law  and  that  tliev  to,  could  draw  a 
plan  that  would  eliminate  a  dual  school  system.  They  drcAv  our  plan 
in  1969  and  1070  but  in  1970  they  also  had  the  help  of  the  jud<re  in 
our  district  and  he  helped  them  draw  the  plan  and  the  plan'^was 
adopted  by  the  board  of  education.  We  thought  surely  they  together 
Avould  be  able  to  draw  a  unitai-y  plan. 

Rut  when  the  Charlotte  case  decision  Avas  handed  doAvn  in  April, 
the  Fifth  Circuit  at  that  point  remanded  the  case  back  at  Judge 
l.awreiice  but  didn't  say  what  was  wrong  with  the  plan.  They  just 
said  that  it  did  not  meet  the  requirements  and  to  draw  another  plan. 

Judge  Lawrence  passed  the  order  on  to  us,  leaving  to  us  the  task 
of  mterpretmg  what  the  Stf^Ofw  case  said.  We  went  about  that  with 
the  help  of  our  attorney  and  we  drcAV  a  plan  and  sul)mi<ted  it  to  the 
coni-t  and  he  scoffed  at  it  and  didn't  pay  much  attention  to  it. 

So  he  decided  he  Avas  going  to  get  HEW  to  draw  a  plan.  He  got 
H11.W  in  the  matter  and  they  came  to  our  county  on  two  occasions 
over  a  period  of  2  months  and  they  threw  up  their  hands  and  they 
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came  to  Wasliington,  which  was  told  to  me  by  IIE^V,  and  presented 
the  plan  to  thein  and  said,  '^We  can't  do  anvthing  alx)nt  it.  What  are 
we  going  to  do?-'  -  o 

I'he  plan  was  to  be  snbinitted  August  20  of  this  past  suinmei-.  Mr. 
Jesse  J.  Jordan,  Deputy  Director  of  the  Office  of  Education  in  Wash- 
nigton,  callecc  us  on  the  phone  and  asked  us   hat  lie  could  do  to  help  us. 

We  sjud,  '  n  e  have  been  put  on  the  sideline  and  it  is  your  dutv 
now  to  drav.  the  plan."  He  said,  "We  can^t  draw  a  plan.^'  So  lie  came 
to  our  city  a^d  we  reviewed  it  with  Jiini.  We  said,  ''You  cairt  leave  us 
It  IS  your  duty.  So  we  had  a  hearing  and  they  didn't  have  a  plaii 
either  and  they  couldn  t  add  to  it. 

Then  the  judge  didn't  like  that  so  much.  He  got  mad  with  HEW 
but  the  Justice  Depaitment  would  not  get  involved  at  that  time  so 
they  left  it  to  the  judge  and  he  hired  some  alleged  experts  f ran  Riiode 
Island. 

These  experts  came  into  our  town  with  the  sole  purpose  of  drawing 
a  plan.  I  would  like  to  call  to  the  committee's  attention  at  this  point 
the  factual  mformatioii  that  .ve  were  o])erating  an  educationally 
sound  system  and  thi-ough  connotation  you  might  apply  to  this,  a 
unitary  plan  also.  ' 

This  is  a  copy  of  the  telegram  we  received  from  Mr.  Jordan,  Denutv 
Director  of  HEW  or  Office  of  Education.  This  was  to  Mr.  Rollins, 
superintendent  of  comity  board  of  education  and  to  the  board  of 
echication : 

juclgment  on  educational  asDcets  of  your  plan.  As  vou  know 
>uur  liH>J  plan  was  viewed  Uy  us  as  educationally  sound.  Without  expressing 
h?n  y^r-o      ««»er  aspects  of  your  .July  11)71  plan,  it  is  our  opinion  that  this 
plan  too  IS  an  educationally  sound  plan. 

So  you  see,  gentlemen,  it  is  not  a  matter  of  education  or  quality  of 
education  if  we  are  going  to  tiike  this  as  factual  information  and  it 
being  the  tnith  by  the  acency  that  has  never  been  friendly  to  school 
systems  who  have  liad  this  problem,  but  to  the  contrary  have  done 
everything  they  could  do  to  do  what  the  courts  required  them  to  do 

If  our  plan  then  was  a  unitary  one  and  also  w^s  offering  quality 
education,  then  these  arguments  by  proponents  that  this  is  the  only 
issue  and  the  only  means  is  not  a  valid  one  especially  in  our  practical 
situation.  ^  ^ 

At  tiiis  point  also,  I  would  like  to  call  to  the  committee's  attention 
as  1  heard  this  morning  there  has  never  been  an  order  where  balance 
was  required.  I  can  show  yon  one  dated  January  13,  1972,  that  deals 
with  nothing  except  racial  balance. 

Mr.  HuNGATK.  Do  yon  have  that  order  with  you  ? 

Mr.  Fleming.  Yes,  sir. 

Mr.  HuNGATE.  Hofw  lengthy  is  it? 

Mr.  Fi.E>nN(}.  It  is  a  very  lenglity  order,  17  pages  long. 

:i  .  .^^^'^^'•.^  ask  that  the  gentleman  submit  that  for  the 
record  at  this  point.  And  without  objection  it  will  be  made  a  part  of 
the  record  at  this  ix)int.  ^ 

(The  order  referred  to  follows:) 
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Exhibit  "A«l'* 

In  the  United  States  District  CoxmT  fob  the  Soxtthebn  Distbigt  of  Georgia. 

Augusta  Division 

CIVIL  action  no.  1179 

Robert  L.  Acbee*  et  al.,  plaintiffs 

V. 

Ann  Gunter  Drummond,  ^Iason  Cabteb  Clements,  S.  Lee  Wallace,  Naoine 
EsTKOFF,  Douglas  D.  Babnabd,  Jr.,  Robert  Beattie,  Bill  Pebby,  Db.  James  B. 
Hattaway,  William  J.  Salley,  Patrick  G.  Smith,  C.  Dan  Cook,  Earl  H. 
IIexslky,  Wiujam  B.  Kuhlk£»  Jr.,  George  H.  Streeteb,  Geobqe  W.  Fisheb, 
Freddie  Childress,  Leona  Norton,  H.  Weldon  Hair,  Howard  W.  Poteet, 
plaintu  fs  in  intervention 

V, 

County  Board  of  Education  of  Richmond  County,  Georgia  et  al.,  defendants 

ORDER 

This  case  has  been  around  since  1964.  I  came  into  it  In  the  Fall  of  11H$8.  At 
that  time  a  freedom  of  choice  plan  In  effect  In  Richmond  County  schools.  The 
total  enrollment  of  white  and  black  children  in  19ti7-19ti8  was  approximately 
35,750  students.  Of  12,25<)  Negro  students  in  the  school  population  5.5  percent 
chose  to  attend  previously  all- white  schools.  With  one  exception  no  white 
student  has  exercised  freedom  of  choice  to  attend  a  previously  all-black  school. 

Judge  Scarlett  held  hearings  in  the  Spring  of  1968  ou  a  motion  by  plaintiffs 
to  adjuge  the  School  Board  in  contempt  and  for  summary  judgment  He  denied 
such  relief.  On  appeal  the  Fifth  Circuit  reversed  that  ruling.  See  399,  F.  2d  151. 
The  apiiellate  court  said : 

. .  we  think  It  quite  appropriate  to  point  to  the  fact  on  the  undisputed 
statistics  presented  to  u.s  it  Is  clear  that,  with  respect  to  the  Richmond  County 
Board  of  Education,  a  plan  of  desegregating  the  schools,  generally  known  as  'the 
freedom  of  choice*  plan  has  not  worked.  It  has  not  produced  a  unitary  school 
.system  in  which  tliere  are  no  longer  Negro  schools  and  white  sch(X>ls,  generally 
known  and  recognized  by  all  of  such.  Under  these  circumstances.  It  becomes  the 
duty  of  the  respondent  Board,  not  only  under  the  Supreme  court  decisions  above 
referred  to,  but  under  our  Jefferson  decree,  to  take  additional  important  and 
effective  stei>s." 

After  the  ruling  was  handed  down  the  Fifth  Circuit  Court  of  Api)eals  assigned 
the  cai^e  to  me.  A  hearing  was  held  at  Augusta  in  December,  1968.  I  said  that 
freedom  of  choice  was  Impermissible.  It  had  not  worked.  The  Supreme  Court 
had  made  this  clear  In  Orecn  v.  County  School  Board  of  "New  Kent  County ^  391 
i;.  8.  430 ;  88  S.Ct.  1089,  20  L.Ed.2d  716  where  the  highest  Court  ruled  that 
freedom  of  choice  must  be  an  effective  device  promising  ^'meaningful  and  Imme- 
diate progress  toward  disestablishing  state-Imposed  segregation.*'  Tlie  Court  said 
that  "The  burden  on  a  school  board  today  Is  to  come  forward  with  a  plan  that 
promises  realistically  to  work,  and  pr(»nlses  realistically  to  work  won?.*' 

I  did  not  rule  out  freedom  of  choice  altogether  but  stated  that  I  would  "give 
consideration  to  a  plan  formulated  by  the  Board  which  combines  automatic 
assignment  of  pupils  within  dee^lgnated  geographical  zones  and  a  limited  freedom 
of  choice  of  schools.**  See  Acree  r.  County  Board  of  Education  of  Richmond 
County,  Georgia,  294  F.  Supp.  1034.  I  directed  that  a  zone  or  attendance  area 
.system  be  put  Into  effect  for  the  1969-1970  school  year. 

On  June  16, 1969,  a  hearing  on  the  Board*s  plan  was  held  at  Augusta.  Plaintiffs 
objected  to  it  in  toto.  On  July  14,  1969,  I  approved  the  plan  presented  as  a 
temporary  expedient.  See  301  F.  Supp.  1285.  I  pointed  out: 

"The  decisions  of  the  Court  of  Ain)eals  for  the  Fifth  Circuit  say  that  geographic 
zones  are  acceirtable  only  If  they  tend  to  disestablish  rather  than  reinforce  the 
dual  system  of  segregated  schools.  Davia  v.  Board  of  School  Commissioners  of 
Mobile  County,  393  F.2d  690 ;  United  States  of  America  v.  Greenwood  Municipal 
Separate  Sehool  District,  406  F.2d  1086  (Feb.  4,  1969) ;  Henry  v,  Clarksdale 
Municipal  Separate  School  District^  409  F.2d  682.  A  school  board  must  strive  for 
promotion  of  desegregation  and  'conscious  effort  should  be  made  to  move  boundary 
lines  and  change  feeder  ixitterns  which  tend  to  preserve  segregation.*  See  393 
F.2d  at  694.*' 
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I  further  stated :  "I  think  the  wisest  thing  to  do  at  this  time,  certainly  the  most 
^expedient,  is  to  approve  temporarily  the  Board's  new  zone  system  and  permit 
same  to  go  into  effect  at  the  beginning  of  the  coming  (196d-70)  school  year.  We 
will  soon  thereafter  he  able  to  Judge  its  effects.  Because  of  possible  constitutional 
infirmities  of  the  zoning  plan  it  will  not  be  permanent  and  this  is  not  a  final 
order." 

My  Order  of  July  16,  1969,  directed  the  School  Board  and  Superintendent  to 
apply  immediately  to  the  Office  of  Education,  U.E.W.,  for  proie^ssionul  counsel- 
ling and  assistance  10i>king  to  development  of  a  satisfactory  and  legal  plan  at 
an  early  date. 

Bef()re  such  a  plan  could  be  developed  and  presented  tlie  plaintiffs  filed  an 
api}eal  to  the  Court  of  Ai>peals  for  the  Fifth  Circuit  This  wa.s  in  March,  1970. 
On  July  1st  of  that  year  that  Court  remanded  the  case.  See  443  F.2d  1360.  The 
higher  Court  said: 

"Having  examined  the  record  and  the  briefs  of  counsel  iu  the  above  styled  and 
numbered  cases,  tliis  Court  is  left  witli  a  very  definite  and  indelible  impression — 
the  Richmond  C^ounty,  Georgia  public  schools  are  racially  identifiable,  both  as  to 
the  faculty  and  the  composition  of  the  resi»ective  student  bodies.  If  there  is  any 
hoix^  remaining  for  the  Richmond  C<iunty  public  schools  to  oiierate  as  a  unitary 
system  by  tlie  commencement  of  the  new  school  year — ^prompt  and  immediate 
action  is  ret|uired." 

In  compliance  with  the  Order  by  tlie  Fifth  Circuit  a  hearing  was  held  and 
evi<lence  iutrotluced  on  Jtily  30.  1970.  On  August  3rd  I  ai^iroved  a  plan  recom- 
mended by  Health,  Education  and  Welfare  which  I  modified  to  include  additional 
pairing.  It  was  essentially  a  neighborh<K>d  i)lan.  The  Fifth  Circuit  had  gone  along 
witli  .sometliiug  hiniilar  in  the  case  of  EUi9  v.  Board  of  Public  Jtuttruction  of 
Orange  County,  Florida,  423  F.2d  203.  I  took  tlmt  route.  The  irfan  in  question 
was  to  l)e  impleniented  at  the  1(>70-1971  school  year. 

My  Order  of  August  3,  1970,  in  th^  Acree  case  was  appealed  to  the  Fifth 
Circuit.  Meanwhile,  the  "busing"  and  racial  ratio  cases,  including  Stcann  v. 
Charlotte-Mecklenburg  Hoard  of  Education  had  reached  the  Supreme  Court  of 
the  I'nited  States.  The  Court  of  Appeals  held  its  ruling  in  atieyance  i>en<liug 
a  decision  in  sstcann  and  the  other  cases.  It  was  handed  down  by  the  Suiireme 
Court  on  Ai>ril  20.  1971.  See  402  U.S.  1-48.  That  decision  made  it  clear  (I  quote 
the  syllabus  in  Stcann)  tlmt : 

(a)  While  the  existence  of  a  small  number  of  one-race,  or  virtually  one-race, 
schooU  does  not  in  itself  denote  a  system  that  still  practices  segregation  by 
law,  the  court  should  scrutinize  such  schools  and  require  the  school  authorities 
to  satisfy  the  court  that  the  racial  composition  does  not  result  from  present 
or  past  discriminatory  action  on  their  part' 

(b)  A  student  assignment  plan  is  not  acceptable  merely  because  it  appears 
to  tie  neutral,  for  such  a  plan  may  fail  to  counteract  the  continuing  effects 
of  past  school  segregation.  The  pairing  and  grouping  of  noncontiguous  zones 
is  a  permissible  tool. 

(c)  The  District  Court's  conclusion  that  assignment  of  children  to  the  school 
nearest  their  home  ser^'ing  their  grade  would  not  effectively  dismantle  the  dual 
school  sy.stem  is  supported  by  the  record,  and  the  remedial  technique  of  requiring 
bus  transportation  as  a  tool  of  school  desegregation  was  within  that  court's 
ix>wer  to  provide  equitalile  relief. 

On  July  1,  1971,  the  Court  of  Appeals  for  this  Circuit  disapproved  the  plan 
which  this  Court  had  approved  in  July.  1970.  to  be  put  into  effect  during  the 
current  school  year.  It  renmnded  the  case,  stating : 

'*The  Judgment  of  the  district  court  as  it  relates  to  student  and  faculty  assign- 
ment is  vacated  and  the  case  is  remanded  with  direction  that  the  district 
court  require  the  school  board  forthwith  to  constitute  and  iniplement  a  student 
and  faculty  assignment  plan  that  complies  with  the  principles  established  in 

Sicann  v.  Charlotte- Meekienhurg  Hoard  of  Education,  1971.    T'.S.   . 

 S.  Ct.  L.  E<1.  2d  .  39  T^w  Week  4437 ;  Carter  v.  Went  Feliciana 

Parish  School  Hoard,  5  Cir..  11)70.  432  F.  2(1  875.  and  Singleton  v.  Jackson  J/«nic- 
ival  Separate  School  District,  5  Cir..  1970,  419  F.  *2d  1211,  insofar  as  they 
relate  to  the  issues  presente<l  i?i  this  case.** 

iTbe  Fifth  Cirealt  hai  been  tellloff  us  for  yean  that  "If  In  a  school  district  thm  are 
•till  all-Negro  ichooli  or  only  a  •mall  fraction  of  Nerroes  enrolled  In  white  Mhoolfi  .  .  . 
then  as  a  matter  of  law  the  exlstlne  plan  falU  to  meet  constitutional  •tandards  established 
In  Oreen/'  Adams    Mathews,  403  F.2d  iSi. 
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The  Court  of  Ai>iK*nls  has  sihl  that  th**  |in»vni"nij:  systnii  is  a  diial  niid  an 
unconstitutional  one.  The  mcial  statistics  \h*at  tlii.s  out  f^eyond  all  dciuht.  They 
reveal  tliat  in  the  elementary  schouls  during  the  lU70-lli71  year  seventeen  were 
predominantly  white  and  nine  prcnloniinantly  Mack.-  There  were  four  all-hlack 
elementary  schools  and  one  all-white.  In  eleven  elementary  schools  the  minority 
attendance  was  5%  or  less  of  the  wlmle  and  in  three  other  scliwls  the  minority 
ratio  was  iO%  or  less  of  the  entire  s<'hool  iJOpuhiHon."  On  the  wcondnry  M*hool 
level  in  107O-l»71,  out  of  seventtH'U  scluxils  there  was  cue  alhhiack  an<l  two 
9&%  hlack  sch«Mi  s.  There  w'ere  six  predominantly  white  schools  in  which  the 
Negro  ratio  was  less  tliuu  10%  and  two  prcHloniiiiautly  hlack  schools  with  an 
attendance  hy  white  students  of  G%  or  less.  Two  other  secondary  sclio(»ls  had  a 
white  ratio  of       of  the  si'hool  ]M>pulation. 

The  current  school  yi^ar  has  produced  inevitahly  (sinf«  the  same  |»lan  is  in 
effect)  the  same  segn*j;ate<l  picture.  The  projected  attendance  indicated  that 
there  are  forty-one  schools  in  which  white  siudonts  predominate.  They  have  a 
total  enrollment  of  24.721  of  whom  20r(HS  aro  white  and  4.073  are  hlack.  In 
eighteen  black  schools  in  the  system  which  have  a  total  enniliment  of  12.iMl 
there  are  360  white  .students  (2.8%). 

Following  the  decision  of  the  Circuit  Court  of  Appeals  on  July  1.  1971.  I 
promptly  ordered  the  Hc^ird  to  present  n  stndent  and  faculty  assignment  plan 
to  this  Court  not  later  than  July  21. 1071. 1  assigucnl  a  hearing  on  it  for  July  2>>tli. 
$$ulise(iuently,  upon  oral  request  I  extended  to  August  20th  the  time  for  pres- 
entation of  such  a  plan.  A  hearing  was  held  on  that  date. 

To  my  amazement,  the  H.B.W.  officials  did  not  show  up  at  the  August  20.  1971, 
hearing.  Without  notice  or  excuse  and  at  whose  l*ehest  I  do  not  know*  they  did 
a  disappearing  act.  The  BoanVs  hehavior  was  no  le:'s  ccm tempt i hie.  They 
passecl  the  buck  to  the  Superintendent  of  Schools,  who.  no  douht  under  instruc- 
tions, presented  a  *'plan"  to  th»*  Court  on  behalf  of  the  Board.  What  that  individ- 
ual did  recommend  does  no^  surprise  me  in  the  light  of  his  statement  to  this 
Court  at  the  hearing  held  >n  .\ugustsi  on  I>(*cenilK*r  10.  1971.  I  inquired  of  him 
wliat  plan  he  would  sugg^  <i  to  the  <.!ourt  for  the  integration  of  the  school  system 
and  his  reply  was,  "FriH*  >fim  of  Choice."  The  plan  preseur**d  by  t)w  Srhool  Sn|M»r- 
intendent  at  the  "hearing**  on  August  20tli  last  was  to  keep  the  school  zones 
as  they  were  except  for  two  or  three  minor  changes  as  to  l)oundaries.  One  of 
them  would  have  transferred  about  100  white  students  to  an  all-lilack  high 
school.  Tliis  plan,  so  learned  counsel  for  the  Board  informed  me,  made  rhe  sys- 
tem a  unitary  one,  if  it  was  not  already  :;uch. 

In  Acree  v.  County  Hoard  of  hMucation  of  Uichmond  Count 399  F.  2d  IHI, 
the  Court  of  Ap|)eals  said:  **We  think  it  not  necesary  to  do  more  than  call  the 
attention  of  the  res]K>ndent  here  to  the  extremely  important  obligation  which  is 
«>ncc  more  place<l  oii  the  Board  to  assume  its  full  res]>onsibility  to  do  all  that 
\<  reasonably  feasible,  and  note?,  to  bring  an  end  to  the  duo!  system  of  white  and 
Negro  schools  in  Riclunonu  County.**  The  Richmond  County  Board  and  its  Super- 
intendent liavc  abflicated  their  resiKinsibillty.  They  have  i»een  contemptuous  and 
intransigent.  They  have  chosen  to  ignore  the  Constitution  and  the  courts.  Aiipar* 
ently,  they,  together  with  a  segment  of  the  i»opulation  of  Itichmond  (^)unty, 
deem  themselves  al)ove  and  beyond  the  law*.  Tiie  Fourteenth  Amendment  is  not 
to  apply  to  tho.se  who  And  it  not  to  their  liking. 

At  the  conclu^sifui  of  the  August  hearing  I  stated  that  Wa  Court  would  employ 
its  own  ex]ierts  at  the  Board*s  ex]»euse  to  do  what  it  and  the  school  officials 
refusefl  to  do  in  the  u*ay  of  devising  a  plan  of  desegregation.  Five  days  later 
the  Court  obtained  the  services  of  two  well-known  educators,  experienced  in 
desegregation  planning.  Dr.  J.  Howard  Munzer  and  MyrI  G.  Herman  of  the 
faculty  of  Rhofle  Island  College. 

Alternative  plans  were  presented  in  the  Munzer-Herman  suggestions  which 
Were  ftletl  in  this  CoMxi  on  Sept4»ndK»r  27.  J971.  The  several  Plans  do  not  set  out 
to  establish  any  set  numerical  ratio  of  blacks  to  whites.  However,  through 
clustering  and  ]»alriug  It  achieves  a  not  dissimilar  result. 

Four  elementary  .school  plans  are  pro|K>se<l.  Plan  I  involves  an  unacceptable 
minimum  amount  of  iutegratioa  Tlan  II  involves  more  de..egregation  and  Plan 
III  (which  T  am  adopting)  even  more.  Plan  IV  would  provide  for  maximum 
desegregation  embraced  and  involved  all  but  two  elementary  schools. 

Two  plans  were  presented  for  des<*gregation  of  the  secondary  schools.  The 
plan  is  the  same  for  the  following  schools:  Josey,  Muridiey,  Butlen  Tutt,  I>ang- 


*  1  hare  tilted  an  85^  ratio  ah  illustratinir  a  predotnlnantty  white  or  predominantly  black 
hnol. 

>  For  example,  at  South^lde  thin  .Tear  tlif*rr  are  680  students  of  whom  eight  are  black. 
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ford,  Richmond  Academy  nnd  I^auey.  Under  both  Plan  1  and  Plan  II  at  the 
secondary  Ifvel  the  schools  mentioned  would  liouse  the  following  grades.  Joscy — 
Grades  8-9;  Murphey— Grade  10;  Butler— Grades  11-12;  Tutt--Grades  8-9; 
I-4ingford — Grades  S-9;  Richmond  Aca4emy~Grades  11-12;  and  Laney— 
Grade  10. 

In  both  Plan  I  and  Plan  II  Tubman  will  house  grade  8  and  Johnson  grade  9. 
However,  under  Plan  I  Tubman  would  have  511  students,  t)0%  black,  and  John- 
son would  have  492  students,  4o%  blacks  whereas  under  Plan  II  Tubman  has 
461  students,  45%  black,  and  Johnson  has  442  students,  dQ'/o  black.  The  hasic 
difference  in  the  two  secondary  school  Plans  is  that  Plan  I  does  not  involve 
Sandbar  Ferry  or  Sego  whereas  under  Plan  II  these  two  schools  are  paired  in 
such  as  way  that  Sandbar  Ferry  is  grade  8  and  Sego  is  grade  9. 

After  the  plans  were  filed,  I  asked  the  parties  for  their  analysis,  comments 
and  criticisms.  The  plaintiffs  complained,  among  other  things,  that  presently 
all-black  Laney  and  Josey  were  reduced  in  status  from  graduating  high  schools 
and  that  this  was  not  done  in  the  case  of  any  predominantly  white  senior  high 
school. 

The  Board's  response  was  of  expected  quality  and  content.  It  raises  every 
car{>ing,  contumacious  objection  conceivable.  It  is  a  inislmiash  and  embrangle- 
ment  of  letters  from  individual  members  of  the  Board,  the  Superintendent  and 
principals  opi)osing  desegregation  of  the  system.  There  are  resolutions,  letters, 
speeches,  newspaper  clippings,  et  cetera.  The  response  contributes  less  than 
nothing  to  the  difficult  problem  the  Board  faced  tmt  fled. 

Meanwhile,  in  October,  1971.  I  permitted  a  group  of  white  parents  to  intervene 
who  are  opposed  to  busing  though  they  say  they  are  not  opi>osed  to  integration 
per  He.  I  will  add  that  if  there  is  any  way  to  dismantle  a  dual  school  system,  and 
the  liichuiond  County  Board  perpetuated  one  long  after  the  1954  decision  in 
Brown  v.  Board  of  Education^  347  U.S.  483, 1  am  not  aware  how  the  constitutional 
imi»erative  can  ever  be  achieved  without  substantially  increasing  the  transporta- 
tion of  students. 

At  my  suggestion,  the  Intervenors  presented  a  pTan  for  consideration.  It  is 
eutitle<l  "Quality  Education  I'lan  for  the  I'eople  of  Richuumd  County,  Georgia." 
The  plan  is  nothing  more  tlian  Freedoui  of  Choice  both  for  students  and  faculty. 
Since  the  Inten'enors  have  a  right  of  api)eal  from  this  Order  the  high  court  can 
enlighten  us  as  to  my  evaluation  of  the  •*plan**  proiK)se<l,  Anyone  who  has  even 
casually  examined  the  decisions  of  the  United  States  Supreme  Court  and  of  the 
Court  of  Appeals  for  this  Circuit  must  know  that  choice  plans  are  not  constitu- 
tionally  acceptable  in  a  case  such  as  this.  In  fact,  the  latter  Court  said  exactly  as 
much  concerning  the  Richmond  County  system.  See  399  F.2d  152. 

On  October  8,  1071 »  Dr.  Munzer  and  Mr,  Hemuin  returned  to  Augusta  to  confer 
with  the  Court  couceming  tlie  proposed  desegregation  plans.  On  the  same  day, 
with  counsel  and  the  Sui)erintendent  of  Schools  present,  the  plans  were  explained 
and  discussed  by  the  experts  in  the  courtroom. 

A  full  evidentiary  hearing  was  held  on  Oeceniljer  16-17,  1071,  for  the  puri>ose 
of  considering  a  plan  and  for  hearing  evidence  which  the  Intervenors  desired  to 
offer  in  opiwsitiou  thereto.  Witnesses  for  the  Intervenors  testified  as  to  the  effect 
of  the  Munzer-Herman  plans  on  the  R.O.T,C.  program  and  on  the  exceptional 
children  and  mo<lel  reading  programs.  The  Director  of  Transportation  stated  that 
the  Richmond  County  school  system  has  07  buses,  including  four  assigned  to 
special  education.  Eighty-three  oi>erate  daily  and  there  are  10  spare  buses.  In  the 
last  schmil  year  more  than  12,000  students  of  a  total  of  34,010  were  bused.  It  was 
estimated  that  under  the  proposed  plan  27  new  buses  would  be  required  at  a  c(^t 
of  $12,400  each  with  an  annual  operational  cost  of  $5,000  per  bus.*  Under  Plan 
III.  5.0S1  additional  elementary  students  would  be  transported.  On  the  secondary 
Irvel,  rian  I  contemplates  bussing  of  1,004  additional  high  school  and  Junior  high 
students.  I'lan  H  (secondary)  calls  for  the  transportation  of  2,150  more  students 
tlian  are  now'  being  bussed.  The  estimates  of  increa.sed  transportation  needs  are 
possibly  over-estinuitwl  by  Dr.  Munzer  and  Mr.  Herman, 

Counsel  retpiested  the  Court  to  delay  iuipleuieutntion  of  any  plan  pending  dis^ 
cussious  among  the  parties  as  to  devising  one  (particularly  on  the  secondary 
.school  level)  which  would  be  satisfactory,  I  granted  a  twenty-day  extension  for 
that  purpose.  That  pericKl  has  passed  without  any  agreement  being  reached.  Of 


*The  fiame  objection  as  to  cobt  of  increased  trannportation  was  made  in  the  Savannah 
case.  With  stA^rgered  bus  schcdutcs,  the  increased  needs  hAve  been  handled  (though  with 
4ifflculty)  by  the  exist! or  equipment.  The  Chatham  County  system  has  approximately  the 
same  number  of  liurcs  as  Richmond  County  and  at)out  the  same  enrollment 
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course,  in  any  event,  the  parties  would  not  be  permitted  to  stipulate  away  the* 
mandate  of  the  Constitution  as  to  establisiiment  of  a  unitary  school  system— one 
in  which  there  are  neitiier  w  hite  nor  black  schools.  Just  schools. 

On  July  1, 1971,  the  Fifth  Circuit  ordered  that  this  Court  require  the  Richmond 
County  School  Board  **forthwith''  to  constitute  and  implement  a  constitutional  stu- 
dent assignment  plan.  That  means  now,  at  once,  without  delay  or  interval.  Because 
of  the  Board's  willful  failure  to  carry  out  its  constitutional  duty  the  mandate  of 
the  higher  Court  could  not  be  complied  with.  To  obviate  the  system  being  closed 
down  indefinitely  I  permitted  the  carrying  on  of  a  dual  system  at  the  beglnning^ 
of  the  year.  It  is  still  in  effect 

Last  June  I  handed  down  an  Order  which  fully  integrated  the  secondary 
school  in  the  Chatham  County  system  (with  one'necessary  exception).  I  delayed 
action  on  the  elementary  level  as  tlie  Board  wished  more  time  and  had  not  been 
able  to  agree  on  a  plan.  My  decision  was  appealed  and  the  ruling  reversed.  This 
Court  was  instructed  to  **forthwith"  desegregate  the  elementary  as  well  as  the  sec- 
ondary schools.  This  was  done  by  the  Court  early  in  September,  1971.  The  situation 
in  the  Chatham  County  school  case  differs  only  from  the  Richmond  County  case  in 
that  the  former  involved  the  beginning  of  a  school  year  and  the  latter  the  middle 
of  such  a  year. 

I  realize  that  February  Is  a  poor  time  to  revolutionize  a  school  system.  Si^ifi- 
cnnt  educational  problems  are  especially  involved  in  massive  changes  in  student 
populations  of  senior  high  schools  during  the  academic  year.  Student  schedules 
have  already  been  planned  for  the  year.  Athletic  programs  have  been  developed 
and  implemented.  Seniors  have  spent  one  half  of  the  year  in  present  locations 
and  have  planned  senior  year  activities,  including  ordering 'rings  and  yearbooks. 

But  a  start  must  be  and  will  be  made.  It  will  commence  with  certain  elementary 
schools  and  will  be  effectuated  in  three  phases.  Phase  One  of  Plan  III  proposed  by 
the  Court's  experts  will  be  Implemented  not  later  than  February  16,  1972.  The 
Initial  implementation  will  apply  to  two  clusters  of  elementary  schools  r^re- 
sented  by  Zone  A  (Telfair,  Evans,  Milledge  and  Houghton)  and  by  Zone  D 
(White,  Wilkerson  Gardens  and  Bungalow  Road  elementary  schools).  I  will 
comment  subsequently  on  the  closing  of  Houghton  elementary. 

Phase  Two  will  be  implemented  on  or  before  March  15,  1972.  This  Phase  in- 
volves Zones  E  and  I  under  Plan  JII.  The  elementary  schools  affscted  are  Jen- 
kins and  Fleming  which  will  be  paired  and  Griggs  and  Southside  which  will 
likewise  be  paired  on  or  before  March  15th  next. 

Plan  III  as  related  to  other  elementary  schools  in  the  system  will  be  imple- 
mented on  September  1, 1972. 

Below  is  reviewed  the  effect  of  Plan  III  on  the  elementary  schools  with  special 
relation  to  pupil  population  and  available  classroom  space. 

Phase  One,  Plan  III 


ELEMENTARY  SCHOOLS 


Zone  A 

At  the  evidentiary  hearing  on  December  16,  1971,  objections  were  raised  by  the 
Intervenors  to  the  closing  of  Houghton  elementary  as  proposed  in  each  of  the 
four  elementary  plans  involving  Zone  A.  Opponents  thereof  did  not  believe  that 
the  three  other  elementary  schools  in  the  Zone  (Evans,  Telfair  and  Milledge) 
would  be  capable  of  housing  both  regular  classes  and  the  special  education 
classes,  particularly  tl  e  si>ecial  education  pupils  at  Evans. 

An  analysis  of  pupil  population  and  availal)le  space  in  Zone  A  is  set  out  below. 
It  indicates  that  there  is  adequate  .«q>ace  at  Telfair,  Evans  and  Milledge  for  all 
pupils,  including  special  e<lucation  children. 


Rooms  needid 
plin  ind 

„                     ^                 Spociil         spociii  Rooms 

ruptis                 Classroom      tducttion      tducation  Rooms  (plus  or 

por  plan        Grade        needs        for  1971           1971  available  mmusV 

Telfair.....:..:..:...:..         431           6-7            17          31-2               19  19  0 

Cvini  .:..:.-:..         433           4-5            17          72-11              28  23  -5 

Milledie.. :■:.:■>               658   1-3   26           (M)              26  31  +5 

Total .....  <.  .> . , . . .:. . . . . ..... . .                                         73  73  
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As  appears  in  the  above  table,  tbere  is  a  shortage  of  classrooms  at  Evans  BHe* 
mentary  should  no  special  education  children  be  moved  from  that  school.  Tbere 
are  at  least  two  solutions  to  this  problem.  Solution  one  would  require  the  move- 
ment of  five  special  education  classes  from  Evans  to  MiUedge.  Sc^ution  two  w^ould 
call  for  movement  of  the  fourth  grade  from  Evans  to  Milledge,  that  is  to  say,  the 
fourth  grade  as  presented  in  the  Munzer>Herman  Plan  III. 

With  respect  to  solution  one,  no  change  from  Plan  III  as  originally  presented 
is  required  other  than  the  movement  of  the  special  educati<m  children  as  referred 
to  above. 

Under  the  second  solution,  the  following  attendance  results  would  obtain ; 

Grades  WhiU  Black 

Telfair:  Same  as  in  original  plan. 
Miiledie: 

I   |H  II 

Subtotal  . . . .  .> . .  .  .  . ... ....... .         _ . .   5^  349 

Total   ..  .  .^l  Sf9  ' 

Percentage  of  blacks   ....  ^  .....  38  5 

Evans. 

Grades  ...^^  126  8$ 

Total    ^  212  ' 

Percentage  of  blacks  .  .> .  .y^. . . .... . ... ......       . ,:.   40. 6 


The  Court  leaves  to  the  Board  of  Ediica:ion  (or  Superintendent)  the  matter  of 
determining  whether  Houghton  Elementary  should  or  should  not  be  closed.  If 
it  is  closed  (and  the  evidence  satisfies  the  Court  that  it  is  substandard)  solution 
one  which  involves  no  change  from  the  Plan  as  originally  presented  as  related  to 
standard  classrooms  and  grades  seems  preferable.  If  it  should  be  determined  not 
to  close  Hougliton  and  if  it  should  l>e  included  in  l^ne  A  along  with  Telfair, 
Kvans  and  Milledge,  the  following  distribution  of  pupils  is  indicated  by  the  Plan : 


Grade— 


Milledge 

Evans 

Hoyghton 

Telfair 

1 

2 

Total 

3  Total 

4  5 

Total 

6 

7 

Total 

White  ................. 

.....  153 

154 

307 

102 

102 

121  126 

247 

124 

121 

245 

Black........>.:.. 

91 

91 

182 

67 

67 

100  86 

186 

99 

87 

186 

Total  

489  .. 

169 

433 

431 

Percentage  of  blacks...... 

"37: '2" 

■'"39!  5 

43.0 

43.1 

 Telfair  Evans  Houghton  Milledge 

Teachers   Children  Teachers   Children  Teachers   Children  Teachers  Children 

Special  education    2         14  66000  0 

Rooms  available  ........  19  23  22  31 

Rooms  needed.. . .  ..^  19  ig  17  20 


Note:  Zone  A  presents  no  serious  transportation  problem.  The  disUnces  are  not  great  betwMn  the  clustered  schools. 

Zone  D 

Under  Plan  III,  Zone  D,  White,  Wilkinson  Gardens  and  Bungalow  Road 
elementary  schools  are  clustered.  The  Zone  embraces  a  rather  small  geographical 
area  and  transportation  distances  are  relatively  short  There  Is  no  Indicatioa 
of  «pace  problems  resulting  from  special  education  pupils. 

The  plan  proposed  for  clustering  of  these  three  elementary  schools  in  Zone  D 
is  adopted  and  will  be  Imirtemented  at  the  same  time  as  Zone  A,  that  is,  on  or 
before  February  14,  1072.  The  pupil  population  In  the  four  schools  in  Zone  D 
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as  related  to  available  space  will  be  approsimately  as  is  shown  in  the  original 
plaa  It  is  illustrated  in  the  table  below : 


Pupils 
oer 
plan 

Grades 

Class- 
room 
needs 

Special 
education 
1971: 
cftiidren/ 

teachers 

Rooms 
needed: 
plan  and 
special 
education 
1971 

Rooms 
available 

Rooms  I 
(plusor 
m>nus) 

Wilkinson  Gardens.. 
Bunfalow  Road  , 

785 
576 
579 

5-6 
1-2 
3-4 

31 
23 
23 

0-1 
0-1 
16-1 

3  31 

J  23 
24 

31 
24 
29 

0 

tl 

Total,...:.....- 

78 

84  . . 

>  The  last  column  shows  the  number  of  rooms  m  encess  (+) if  plan  III  is  implemented  and  if  the  special  education 
population  as  of  the  fall  of  1971  does  not  move.  The  minus  sign  indicates  room  shortage. 

>  I  assume  that  no  classroom  is  needed  since  no  grouping  of  special  education  children  is  indicated  for  these  schools. 

Phase  Two,  BtEMENTABT 
Zone  E 

Phase  Two  of  the  implementation  of  Plan  III  is  approved  and  adopted  and 
will  be  implemented  not  later  than  March  15,  1972.  This  Pliase  relates  to 
Zone  B  and  Zone  I. 

Zone  B  is  made  up  of  Jenkins  and  Fleming  elementary  which  will  be  p;.ired. 
No  problem  exists  In  respect  to  special  education  pupils. 

An  analysis  of  pupil  population  and  available  pupil  space  in  the  pairing  of 
Jenkins  and  Fleming  appears  below : 


Special 
education 
for  1971 
children/ 
teachers 

Rooms 
needed 
(dan  and 

special  Rooms 
education        Rooms  (plusor 
1971     available  minus) 

Pupils 
plan 

Grade 

Class- 
room 
needs 

Jenkins..   332 

f  le  m  ing. . .  _ . . ...... ..  320 

1-3 
4-7 

13 
13 

15-2 
22-2 

15            15  0 
15            32  +17 

Zone  I 

Zone  I  involves  the  pairing  of  Griggs  and  Southslde  elementary  schools.  The 
transportation  problem  presents  greater  distances  than  Zone  A,  D  or  B.  Griggs 
and  Southslde  are  located  approximately  4.2  miles  straight  line  distance  from 
each  other.  The  analysis  of  pupil  population  and  available  space  indicates  the 
following  with  respect  to  this  Zone : 

Special 
education 

for  1971 
children/ 
teachers 

Rooms 
needed 
plan  and 

spKial  Rooms 
education       Room«       (plus  or 
1971     available  minus) 

Pupils 
per 
plan 

Grade 

Class- 
room 
needs 

Southslde......  650 

5-6 
1-4 

18 
26 

17-2 
0-0 

20           21  -1 
26            15           ■  11 

As  Indicated  by  the  above  table,  there  is  a  shortage  of  eleven  rooms  at  South- 
side.  The  school  district  data  furnished  by  the  Superintendents  office  shows  that 
Soiitlislde  has  fifteen  rooms.  This  would  give  it  a  caimcity  of  375  pupils  on  the 
iMisls  of  25  pupils  per  classroom.  However,  it  Is  noted  tliat  at  the  present  time 
the  school  has  an  enrollment  of  075.  It  follows  that  there  must  be  more  than 
fifteen  classrooms  at  Soutliside  elementary,  plan  III.  Zone  I,  Indicates  a  school 
population  of  650  at  Southslde  which  is  smaller  than  the  present  enrollment 
figure. 

Phase  Thbeb,  Elemewtabt 

The  third  and  final  phase  of  desegregation  of  the  elementary  schools  In  Rich- 
mond County  involves  Zones  B,  C.  F,  0.  H  and  the  Alternative  Zone  outilned  on 
page  45  of  the  original  plan  of  desegregation.  Phase  Three  will  be  fully  imple* 
Q  mented  on  September  1,  1072.  I  have  deferred  the  desegregation  of  the  schools 
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m  tliose  zones  until  thy  hoffinninjr  of  the  next  .^hool  year  and  in  tloins  so  have 
nken  into  consider tion  the  fact  that  the  trnnsportiti<m  froiu  aTial^^^^^^^^^^ 
o     "mtary  system  will  involve  adjustments  of  a  major  character  and  that  it 

impractical  a))d  unwise  to  convert  the  system  overnight  at  mid-year 
inmc"  An  <;«oi"L-I  V"         ^hree  present  no  space  or  special  education  prob- 
lems. An  analysis  of  pupil  population  and  space  availability  in  regard  to  the 
four  Zones  in  question  shows  as  follows : 


ZONE  D 


Cratg. ...... 

Hains..>  . 


506 
692 


1-3 
4-7 


20 
28 


0-0 
0-0 


20 
28 


Pupils 
per 
plan 

Grade 

Class- 
room 
needs 

Special 
education 
1971 
children/ 
teachers 

Rooms 
needed: 
plan  Slid 

special 
education 
1971 

Roon'3 
availdl.*; 

Rooms 
(plus  or 
minus) 

Waike  

limzf ......  S... -J.. 

MonJe  Sano/.V  .1.  . 
Lake  F,  Dr.. 

932 
411 
544 

<->  267 

5-7 
1-3 
3-4 
1-2 

38 
lb 
22 
11 

43-3 
10  1 

0-0 
0-0 

41 
17 
22 
11 

43 
23 
23 
13 

+2 
+3 
+1 
+2 

ZONE  C 

Collins........................ 

Bavvale. .V.-.^I. . . 
Copeland. ;.'..V..V.-.. 

951 
634 
554 

5-7 
1-3 
3-4 

38 
27 
22 

19-2 

0-0 
0-0 

40 
27 
22 

41 

29 
23 

+  1 
+2 
+1 

ZONE  F 

20 
30 


Zone  0 


Zone  G,  Plan  III.  clusters  Weed,  Robinson  and  Merry  elementary  schools.  An 
analysis  of  pupil  population  and  available  space  in  Zone  G  shows  • 


Pupils 
per 
plan 

Grade 

Class- 
room 
needs 

Special 
education 
1971: 
children/ 
teachers 

Rooms 
needed? 
plan  and 
special 
education 
1971 

Rooms 
available 

Rooms 
(pi us  or 
minus) 

Weed.....-....^... 
Robinson....,...-.-.^ 

143 
294 

5 

6-7 
1-4 

6 
18 
21 

0-0 
40-4 
0-0 

6 

22 
21 

12 
16 
22 

+6 
-6 
+1 

Hn^o  J^cf  It  t^^^^^  education  problems  are  involved  in  Zone  G.  A  problem 
does  exist  which  grows  out  of  the  need  of  six  additional  classrooms  for  special 
education  pupils  at  Robinson.  Acceptable  solutions  include  the  following  •  (1) 
Move  6  classes  for  special  odr'>at^on  to  Weed  Elementary  School  or  (2)  Move 
Grade  6  to  \yeed  Elementary  fecnool.  The  Board  of  Education  may  aUopt  one  or 
the  other  of  these  solutions 


Zone  IT 


Zone  H  clusters  Floyd,  Garrett  and  National  Hills  elementary  schools.  Pupil 
population  and  available  space  analysis  indicates  tiie  following  as  to  Zone  H : 


Pupils 
per  plan 

Grade 

Class- 
room 
needs 

Special  edu- 
cation 1971. 
children/ 
teachers 

Rooms 
needed: 
plan  and 
special  edu- 
cation 1971 

Rooms 
available 

Rooms 
(plus  or 
minus) 

Floyd............... 

Garrett....V.....:.\: 

National  Hills........ 

309 
466 
305 

6-7 
3-5 
1-2 

12 
19 
12 

0-0 
20-3 
0-0 

12 
22 
12 

23 
20 
14 

-fll 
-2 

+2 
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There  is  an  indicated  shortage  of  two  classrooms  at  Garrett.  Solutions  for  this 
problem  inclnde : 

(1)  The  shifting  of  two  special  education  classes  to  Floyd  Elementary  School 
•or  to  National  HiUs. 

(2)  The  shifting  of  Grade  5  from  Garrett  to  Floyd  Elementary  School. 

The  Board  of  Education  may  adopt  one  or  the  other  or  these  possible  solutions. 

Altebnative  Plan 
( See  pages  45  and  46  of  original  Munzer-Herman  Plan) 

The  Alternative  Plan  includes  Glenn  Hills,  Terrace  Manor  and  Wheeless  Road 
schools.  The  percentages  of  black  pupils  in  Glenn  Hills  and  Terrace  Manor  are 
high,  averaging  48.1  per  cent  in  the  two  schools.  If  these  schools  should  be  com- 
bined with  Wheeless  Road  School  which  is  predominantly  white,  the  average 
percentage  of  black  pupils  would  be  34.2.  There  is  presently  a  total  enrollment 
of  1,684  pupils  in  the  three  schools  and  a  capacity  of  1.650  according  to  school 
data.  Consequently,  there  is  a  need  for  two  additional  classrooms  which,  logically, 
would  accommodate  a  class  at  Glenn  Hill  school  and  a  class  at  Wheeless  Road 
school. 

The  result  of  combining  Glenn  Hills,  Terrace  Manor  and  Wheeless  Road  schools 
according  to  an  analysis  of  pupil  population  and  available  T'^  ace  is  shown  below : 


Puptis 
per  plan 

Gradt 

Classroom 
needs 

Special 
education 
1971* 
children/ 
teachers 

Rooms 
needed: 
plan  and 
special 
education 
1971 

Rooms 
avatiable 

Rooms 
(plus  or 
minus) 

Gitnn  Hills  

340 
836 

1-2 

3-  4 

4-  7 

20 
13 
33 

0-1 
0-0 
0-1 

20 
14 

33 

21 
13 
32 

t\ 

-1 

SECONDABY  SCHOOLS 

The  deseg-egation  of  the  secondary  school  system  in  Richmond  County  presents 
the  same  difficulties  that  is  experienced  in  any  large  urban  school  district.  The 
problems  stem  not  only  from  vestiges  of  State-imposed  segregation  but  from  the 
practice  since  1954  of  school  boards  i)eri)etuating  dual  systems  by  building 
schools  designed  to  draw  either  from  the  white  or  the  black  school  population, 
not  from  both.  New  schools  have  been  erected  with  resulting  preservation  of  a 
segregated  system.  By  and  large,  the  Negro  schools  lie  in  the  heart  of  a  densely 
populated  black  area  of  Au^ta.  White  schools  follow  residential  patterns.  Lack 
of  new  and  more  strategically  located  middle  grade  schools  compound  the 
problem. 

Irrespective  of  obstacles,  the  Fourteenth  Amendment,  as  construed  by  federal 
<JG  .rts,  demands  that  the  dual  system  now  in  existence  be  "wiped  out  root  and 
branch^^  and  **not  tomorrow  but  now.*'  However,  you  :t  nnot  In  one  day  chop  down 
and  dig  up  the  stump  of  a  tree  which  rooted  two  centuries  ago.  Desegregation 
will  be  delayed  on  the  secondary  level  until  September  1,  1972.*  It  must  be 
fully  accomplished  by  that  date  and  will  be.  As  I  stated  on  another  occasion, 
it  is  phantasy  approaching  autism  to  think  that  the  Constitution  of  the  United 
States  treats  Augusta  differently  from  other  places  where  a  dual  system  is  the 
result  of  de  jure  school  segregation.  Richmond  County  is  no  different  from  42 
other  school  districts  in  the  Southern  District  of  Georgia  in  which  desegregation 
is  now  an  accomplished  fact ;  admittedly  with  travail  in  certain  cases. 

Earlier  in  this  Order,  I  referred  to  some  of  the  difficulties  of  mid-year 
desegregation,  particularly  high  schools.  At  this  time  and  during  the  current 
school  year  it  would  be  chaotic,  if  not  impossible,  to  implement  any  major  plan 
in  respect  to  desegregation  of  secondary  schools  in  Richmond  County.  More  than 
that,  there  is  at  present  no  plan  before  the  Court  upon  which  it  can  act.  Dr. 
Munzer  and  Mr.  Herman  presented  two  alternative  plans  for  desegregation  of  sec- 
ond schools  but  at  the  hearing  on  December  10th  last  the  possibility  was  raised 
that  there  might  be  discrimination  against  the  plaintiffs  in  that  Josey  and  Laney 
High  Schools,  which  are  all-black  or  practically  so,  would  no  longer  be  graduating 


s  Of  coarse,  in  event  of  appeal  and  reverial  of  this  Order  the  Board  mutt  be  prepared 
to  desegreffat'^  att  schools  daring  this  year. 
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schools  whereas  none  of  the  predominantly  white  senior  high  schools  have 
been  thus  treated  in  the  plans,  I  have  asked  that  the  experts  suggest  alternative 
plans  as  to  the  secondary  schools  in  the  Richmond  County  system  dealing  with 
that  problem. 

Ordeb 

( 1 )  It  is  ordered  and  decreed  that  the  desegregation  of  the  elementary  schools 
in  the  Richmond  County  system  shall  be  in  accordance  with  this  Order,  De- 
fendants are  directed  promptly  to  take  all  necessary  steps  to  the  end  that  Plan 
III  shall  be  implemented  in  the  three  phases  described  in  this  Order,  No  stay 
will  be  granted  pending  any  appeal  by  any  party  from  this  Order, 

(2)  Responsibility  as  to  implementation  will  be  and  is  imposed  upon  the 
Board  and  the  Superintendent  of  Schools  and  they  are  ordewid  to  fully  and 
timely  implement  Plan  III  for  the  elementary  schools.  If  the  Board  does  not 
act  promptly  in  any  case  in  which  any  discretionary  authority  is  conferred  upon 
It  by  this  Order,  the  discretion  in  that  respect  will  be  exercised  by  the  Super- 
intendent and  he  is  directed  in  any  such  instance  to  act  and  fuU  responsibility 
is  imposed  upon  him, 

(3)  Minor  adjustments  in  the  Plan  may  be  made  by  defendants  as  to  alternate 
assignments  in  the  instance  of  special  education  classes  provided  that  the  desegre- 
gation levels  outlined  in  the  plans  are  maintained, 

(4)  The  Superintendent  of  *^chools  shall  file  a  report  in  writing  with  this  Court 
on  January  19.  1972»  detailing  what  he  been  done  by  him  and  by  the  defendant 
Board  since  this  Order  was  signed  in  preparing,  planning  and  carrying  out  the 
implementation  of  Phase  One  and  Phase  Two  of  Plan  III.  Similar  written  reports 
shall  be  filed  by  him  at  the  end  of  each  successive  three-day  period  after  date 
until  further  order  of  this  Court. 

(5)  Meanwhile,  the  Court  will  continue  to  consider  and  to  endeavor  to  formu- 
late and  develop  a  feasible  and  sound  plan  of  desegregation  for  the  secondary 
schools  in  the  system.  At  the  earliest  practicable  time  an  Order  in  that  re^ct 
will  be  entered.  The  secondary  school  plan  approved  and  ordered  by  the  Court 
will  be  implemented  by  defendants  on  September  3, 1972. 

(6)  The  defendant  Board  and  Ihe  Superintendent  will  file  in  this  Court 
within  15  days  a  report  showing  tb  » total  enrollment  during  the  present  school 
year  in  every  school  in  the  system  and  the  number  of  blacks  and  whites  in  each 
such  school.  The  report  will  also  inclufie  information  as  to  racial  composition 
of  faculty  and  staff  in  the  schools, 

(7)  It  is  further  ordered  that  the  Board  shall  immediately  review  existing 
staff  and  faculty  racial  ratios  and  shall  forthwith  comply,  on  a  system-wide 
basis,  with  the  provisions  for  "Desegregation  of  Faculty  and  Other  Staff'  as 
set  forth  in  Singleton  v,  Jackson  Municipal  Separate  School  District,  et  al,,  4i9 
P.2d  1211  (5  Cir,),  The  School  Board  is  directed  to  file  semi-annual  reports 
during  each  school  year  similar  to  those  required  in  United  States  v.  Hinds 
Oounty  School  Board  (5  Cir. ),  433  F,2d  611, 618. 

(8)  The  pending  motions  filed  by  the  plaintiffs  for  appointment  of  a  receiver 
for  the  Richmond  Connty  system  and  for  adjud^ng  the  defendants  in  contempt 
will  be  held  in  abeyance,  at  least  for  the  present. 

(9)  The  evidence  at  the  hearing  on  December  16,  1971,  indicates  that  there 
are  numerous  instances  where  pupils  are  attending  schools  in  zones  outside  their 
actual  residence.  The  Board,  Superintendent  and  school  officials  are  ordered 
promptly  to  undertake  corrective  measures  in  respect  to  boundary  observance, 
A  rei>ort  in  that  respect  shall  be  furnished  not  later  than  February  1,  1972. 

(10)  The  motion  for  award  of  attomey*s  fees  to  plaintiffs'  counsel  is  granted 
The  amount  of  the  fee  will  be  settled  on  affidavits  or,  if  necessary,  following  a 
hearing  on  the  subject, 

(11)  The  defendant  Board  will,  as  a  part  of  the  costs  in  the  case,  pay  the 
compensation  and  expenses  of  Messrs.  Munzer  and  Herman  for  their  services  to 
this  Court  and  same  are  assessed  as  costs  against  defendants. 

This  13th  day  of  January,  1972. 

Alexander  A.  Lawrence, 
Chief  Judge,  U.S,  District  Court, 

Southern  District  of  Georgia, 

Mr.  Fleming.  Without  poin^r  into  the  order,  I  could  i?ive  you  first- 
hand information  that  this  is  the  sole  criteria  for  compliance  with  the 
Swmn  case.  That  is  the  balancing  of  children  by  i  ace  and  to  do  this, 
you  must  use  transportation. 
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I  have  heard  information  also  about  miles  and  that  it  really  docs 
not  add  to  cost  and  does  not  add  to  mileage  and  the  committee  says 
apparently  you  liaven't  heard  any  factual  information  on  this  matter. 

1  happen  to  have  a  little  information  about  that,  that  I  would  \\\e 
to  give  to  the  committee.  To  implement  the  phases,  we  are  doing  this  in 
phases,  phase  1,2,  and  3.  Phase  I  added  mileage  67,000  miles.  Phase  — 
:38,000  miles.  Phase  ;3— 380,100. 

At  additional  coiit  to  us  of  $787,500. 

That  is  projected  cost.  This  is  money  to  be  paid  by  the  people  of 
our  county  since  of  coui*se  there  are  no  Federal  funds  available, 

Xow,  of  course,  our  plan  as  I  stntcd  to  you  

Mr.  HuNGATE.  Paraon  me.  Would  you  favor  making  Federal  funds 
available  for  that  purpose? 

Mr.  Fleming.  Ceilainly.  Evei^ybody  is  in  favor  of  getting  Federal 
money  if  they  can.  I  think  it  would  help  to  lighten  the  load  on  the 
local  t4ixpayers. 

Xow,  to  show  that  our  plan  was  a  fair  one  and  that  it  did  represent 

aimlity  education,  we  used  the  zoning  type  plan  with  freedom  of 
loice. 

I  am  sure  the  committee  is  aware  Avhere  the  majority  rule  pre- 
vailed. Where  a  black  child  if  they  are  minority  race  hi  that  school  or 
majority  in  that  school  could  transjfer  to  a  school  where  the  race  Avas 
in  minority. 

Every  black  child  in  Richmond  County  had  a  chance  to  transfer  if 
their  race  Avas  in  minority  in  that  particular  school,  or  vice  versa. 
So  if  there  Avas  any  inferiority  in  the  school,  they  had  an  opportunity 
to  eliminate  that. 

Mr.  HuNGATE.  I  am  not  sure  I  understand  that  correctly.  Would 
you  Instate  that?  If  they  Avere  in  

Mr.  Flemixg.  If  they  were  in  the  majonty,  they  could  transfer  to  a 
school  Avliere  tlio  race  Avas  in  the  minority.  If  we  had  a  black  school 
and  the  parent  thought  the  child  Avould  be  better  off  in  a  predomi- 
nately Avnite  school,  thoy  could  transfer  to  that  school  through  our 
plan  Avliich  we  had  in  existence  at  that  time. 

The  position  of  the  couit  has  reduced  itself  to  a  numbers  game  and 
I  think  I  supported  my  contention  Avitli  tlie  documentary  evidence. 
Busing  does  not  contribute  to  education  but,  to  the  contrary,  is  a  de- 
ten-ent  to  quality  education  and  will,  in  my  opinion,  reduce  public 
education  to  a  system  for  poor  whites  and  poor  blacks. 

I  can  substantiate  this — our  area  alone  put  in  one  phase  of  the  plan 
Avliere  a\x  had  so\^en  elementary  schools  involved. 

Mr.  Zelenko.  I  would  like  to  clear  that  up.  You  are  now  i;\  the 
process  of  implementing  this  most  recent  court  ordered  plan  Avith  re- 
spect to  seven  elementary  schools? 

Mr.  Fleming.  That  is  correct. 

Mr.  Zelenko.  IIoav  many  elementary  schools  are  in  your  school 
system  ? 

Mr.  Frj5MiNG.  We  have  approximately  26. 
Mr.  Zelenko.  Thank  you. 

Mr.  Fleming.  We  are  putting  it  in  phases.  We  haA^e  phase  1,  phase  2, 
and  phase  3.  ^  ^ 

Phase  1  Ave  are  putting  in  now.  Phase  2  Avhich  involves  four  more 
schools  by  the  IStli  of  March,  and  the  others  by  September  1. 
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Mi\  Zi.LEXKO.  In  other  words,  you  are  now  complying  with  the  court 
order  and  implementing  it  ^v"ith  respect  to  seven  elementary  schools? 

Mr.  Flemixo.  That  is  correct.  In  this  area  alone  just  for  these  small 
number  of  children  in  seven  elementary  schools,  which  average  400 
per  school,  our  hist  count  was  750  of  these  children  have  entered  free- 
dom schools  or  private  schools  and  of  course  you  know  and  you  prob- 
ably heard  testimony  that  every  area  wliich  has  been  confronted  with 
a  busing  plan,  private  schools  spring  up  like  grass. 

In  Nashville,  Tenn.,  they  have  private  schools.  So  this  is  just  one 
of  the  reasons  I  think  busing  is  going  to  deter  quality  education  and 
reduce  the  quality  of  the  public  education  because  pr"  .te  schools  are 
going  to  sprhig  up. 

Mr.  Zklexko.  Mr.  Chairman,  I  have  a  copy  of  a  newspaper  article 
from  the  Atlanta  Journal  and  Constitution,  Sunday,  February  20-  I 
ask  that  it  be  placed  in  the  record  at  this  point. 

Mr.  IIuxGA'n:.  Without  objection  it  is  so  ordered. 

(The  article  referred  to  follows:) 

[From  AUanta  Journal  and  Constitution,  F«b.  20,  1972] 
UiciiMONi)  HoAKi)  Near  Showdown — Blitfiing  Game  With  .Tudge  Fuels  Flame 

(By  Jiinie  Brown) 

Some  ineiubers  of  tlic  Au^ustn-Kichnioiul  County  Board  of  Kdiicition  nre  play- 
ing a  "Itlulfing  pune''  with  a  federal  judge. 

Seliooi  board  members  in  Augusts  refused  to  $;nbniit  a  bu.sing  plan  to  U  »S.  Dis- 
trict Court  Judge  Alexander  Lawrence  under  orders  to  do  so.  and  they  have  yet 
to  voi(»  to  implement  tlic  busing  phin  ordmnl  hy  .Tndge  Lawrence  which  went 
into  ciVect  Monday. 

Further,  in  the  face  of  an  injunction  prohihiting  resi.stance  to  the  busing,  some 
board  members  have  helped  and  encouraged  parents  to  organize  the  boycott  which 
kept  (jO  percent  of  the  children  of  the  county  home  Monday. 

•When  David  Smith  is  held  in  contempt  of  Judge  Lawrence's  oourt  it's  a  bad 
thing,  hut  it's  wor.^e  when  Judge  Lawrence's  court  is  held  in  contempt  of  the  i>eo- 
ple  of  Richmond  County,"  .says  School  Board  Member  David  Smith,  one  of  the 
most  outspoken  against  husing. 

**I  am  in  contemi^t  of  him  and  his  court,"  he  adds. 

••Von  know  the  restrainiut;  order  says  that  yon  can't  meet  on  or  near  tlie  school 
property  for  the  ruirpo.se  of  viohiting  tlie  court  order,  and  we  did  meet  on  or  near 
tlie  school  property  for  puri'oses  of  violating  the  court  onler,"  he  said. 

-Someone  asked  me  if  I  was  ready  to  go  to  jail  aud  I  pulled  out  my  toothhrusli 
and  .said  I'm  ready  to  go  to  jail.  So  I've  got  my  toothbrush,  anytime,"  Smith  said. 
••The  tn(»tlibiush  is  the  symbol  of  tlie  resistance." 

••Sunday  afternoon  I  was  so  mad  I  would  have  pokinl  him  (Jmige  Lawrence)  in 
the  nose.  It  would  have  been  worth  $1,000  to  lue  for  just  one  good  lick.  It's  like 
shadowboxing.  Vou  know  you're  right  but  there  is  nothing  yon  can  do  about  it," 
Smith  eoutiuued. 

Th:»  Auj?usta  busing  fight  last  week  was  idayed  against  a  backdrop  of  white 
parents'  seething  frustration,  state  i>alitics  and  public  officiahV  gnindstandiug  for 
the  honiefolk.*^. 

Richmond  County  School  Board  Chainnan  John  Fleming,  brother  of  former 
Richmond  County  State  Rep.  Bill  Fleming  (now  a  superior  court  judge),  is  an 
avowed  Wallace  supporter  who  even  .sounds  a  little  like  Wallace  as  he  t^ilks. 

Fleming,  him.scif  an  att^)rney,  got  the  .scluml  board  to  hire  his  law  partner 
Bobby  Beazley  as  an  a.s.sochite  attorney,  and  he  and  Beazley  have  directed  the 
'•ouvse  of  the  Richmond  County  school  desegregation  case. 

•*A!1  the  ideas  originated  with  Mr.  Beazley  and  me,"  Heming  sa.vs. 

The  strateg>-  Fleming  used  was  <me  of  inac*tion  aud  delay.  Tything  that  was 
done  had  to  be  ordered  directly  and  si)eeitically.  And  then  it  wa^  ai)i)ealed,  stays 
were  re(juested  and  every  avenue  exhausted  for  more  time. 

"W^e  made  the  judge  draw  the  order  jind  we  didn't  Intend  to  participate  in  it  or 
acauii*sct»,"  Fleming  «!id.  "He's  the  star  and  we're  going  to  let  him  star.'* 
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As  an  example  of  his  philosophy  in  action,  students  in  the  seven  Richmond 
County  elementary  schools  which  were  clustered  under  the  court  order  are  still 
segregated  by  race  in  the  classrooms. 

Black  children  eat  lunch  at  one  time,  whites  at  another.  Black  children  have 
recess  at  one  time  and  whites  at  another. 

•*We  gave  each  school  the  right  ratio,  but  we  picked  up  the  classes  and  their 
teachers  and  just  moved  them  to  another  classroom,  intact.  We've  done  every- 
thing the  judge  says  do  but  he  sure  is  going  to  have  to  tell  us  before  we  do  it " 
said  Smith,  the  most  flamboyant  of  the  school  board  members. 

"If  we  acquiesc-o  or  approve  the  busing,  we  might  be  stuck  with  it  from  now 
on, '  Fleming  said.  He  has  appealed  the  case  and  feare  the  school  boards,  voting 
to  implement  the  busing  order  could  prejudice  the  case. 

Fleming  has  filed  motion^*  for  delay,  knowing  delays  are  unheard  of  in  school 
desegregation  cases  which  the  U.S.  Supreme  Court  has  ordered  implemented 
"immediately"  and  **At  once." 

He  has  asked  to  have  the  restraining  order  dissolved,  and  liave  even  appealed 
to  President  Xixon  and  the  new  Supreme  Court  Justice  Lewis  PoweU  to  have  the 
case  delayed. 

Fleming's  wife  is  an  active  member  of  the  advisory  committee  of  Citizens  for 
Neighborhood  Schools  (CNS),  the  white  antibusing  group  which  organized  the 
boycott  last  week  in  Augusta.  Fleming  says  he  has  contributed  money  to  the 
group  and  met  with  their  steering  conmiittee. 

"I  support  any  resistance  anyb<ody  wants  to  offer.  I've  encouraged  them  (the 
parents)  in  oJQterlng  whatever  resistance  they  felt  was  necessarj/'  the  school 
board  chairman  said. 

The  Flemings  kept  their  own  daugjiter  out  of  school  on  Monday. 

•*I  don't  worry  about  this  business  of  going  to  jail.  The  judge  has  got  all  he  can 
worry  about  now  without  sending  anybody  to  jail." 

Smith,  too,  seems  unconcerned  over  the  possibility  of  jail. 

*  Yes,  I've  given  money  and  signed  one  of  their  cards  (CNS  membership  cards) 
The  Steering  Committee  (madeup  of  about  10  CNS  leaders)  meets  everv  Monday 
and  I  make  most  of  the  meetings. 

•It  was  designed  so  me  or  John  Fleming  one  would  always  be  there.  We  didn't 
want  us  going  one  way  and  them  going  another,"  he  explains. 

Even  the  sheriff  and  chief  of  police  are  CNS  members  and  observed  the  boycott 
according  to  Smith,  who  said  he  authored  a  CNS  resolution  against  busing  which 
the  Richmond  County  commission  and  Augusta  city  council  both  approved 

•All  the  board  members  and  everybody  who  kept  their  children  out  of  school 
violated  the  restraining  order,"  Smith  said.  **That  restraining  order  included 
everybody  in  the  county.  It  completely  wiped  out  the  First  Amendiuent. 

"Who  would  he  send  to  jail?  Nineteen  thousand  two  hundred  and  nine  children 
Is  a  lot  of  mamas  and  daddys.  It'd  keep  his  people  busy  just  carrying  us  back  ;nul 
forth  to  jail. 

"If  I  were  sent  to  jail  there  are  some  women  here  who  would  tear  that  jail 
?r^2;  ^t}^  *  martyr.  A  large  manufacturing  concern  has  already  offered  to  pav 
Mp  arrt-sted  and  individual  people  have  volunteered  money  to 

•I  support  CNS  in  as&euibling  on  school  property  in  violation  of  the  restrainine 
order  and  I  also  kepr  my  children  out  of  school  yesterday  in  violation,  but  thou^ 
sands  of  others  did  too,"  Smith  added. 

"I  wear  two  hat*— one  on  the  schoo'  board  which  says  you've  got  to  obev  the 
court  order  and  the  other  that  of  a  parent  who  said  there  ain't  no  way  you're 
going  to  move  those  desks,"  Smith  comiuded.  j^^u  lc 

ONS  is  loaded  with  members  from  the  school  system,  mostly  principals  and 
teachers.  One  principal  announced  ov»r  the  school  loud  speaker  that  children 
should  not  ome  to  school  on  the  day  of  the  boycott. 

Most  of  the  other  school  board  members,  though  not  so  outspoken,  echo  the  sen- 
timente  expressed  by  SmiUi  and  Chairman  Fleming.  Crucial  board  votes  usually 
go       or  12-4  in  Fleming's  favor. 

"If  John  (Fleming)  could  ge:  arrested,  he  could  get  elected  to  ConCTess" 
opinw  one  board  member.  Botli  Fleming  and  Smith  deny  any  prtittcal  motiva- 
tion  in  their  defiance. 

Fleming  adds  that  he  hai  "never  openly  defied"  the  court  order  and  that  "we 
(the  school  board  members)  didn't  organise  or  lead  or  discourage^  tike  boycott 

•The  i^ple  who  have  the  least  to  lose  are  the  ones  who  have  had  the  most 
say,"  said  Travis  Barnes,  one  of  the  schoolboard"s  disrMnting  minorfty. 
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'*Some  of  the  board  members  have  publicly  announced  that  they  are  in  de- 
fiance of  the  court  order  and  have  called  the  judge  certain  names,"  Barnes  said. 

The  school  board  has  never  voted  to  implement  Judge  Lawrence's  busing  plan, 
according  to  Smith  because  "if  I  voted  I'd  vote  against  it  and  then  we'd  really  be 
in  trouble.  He'd  put  this  system  into  receivership  and  turn  it  over  to  Jack  Ruf- 
fin  (plaintifiTs  attorney).  That  Judge  Lawrence  doesn't  like  us  at  all  and  in  a 
second  he'd  turn  this  system  over  to  Jack  Ruffln  to  run. 

•  It  would  make  me  feel  a  whole  lot  better  to  vote  'no,'  but  I'd  rather  be  around 
to  make  some  decisions." 

The  school  board's  refusal  to  act  has  left  the  responsibility  for  implementing 
the  order  up  to  School  Supt.  Roy  E.  Rollings,  who  must,  under  the  court  order 
act  when  the  boa^o  fails  to.  ' 

Supt  Rollins,  au  admitted  segregationist,  has  taken  most  of  the  blame  from 
both  the  liberals  and  the  conservatives  for  the  busing  situation. 

A  black  movement  ''Operation  mountaintop"  to  have  Rollins  removed  has  been 
organized  in  Augusta  and,  a  harassment  campaign  to  call  him  regularly  has  been 
in  effect. 

"He  was  treated  perfectly  ridiculously  by  the  federal  judge,"  said  CNS  steering 
Committee  member  Mrs.  Freddie  Childress,  **The  judge  turned  his  chair  com- 
pletely around  rather  than  look  at  him." 

Rollins,  the  04-year-old  former  football  coach  who  has  been  in  charge  of  the 
Richmond  County  system  for  21  years,  is  planning  to  retire  next  year. 

"There  will  be  no  more  education  in  Richmond  County  the  rest  of  this  year  " 
he  says.  ' 

Tlie  Augusta  busing  order,  which  came  down  from  Judge  Lawrence  on  Jan  13 
stated  the  "Richmond  County  Board  of  Education  and  its  superintendent  have 
abdicated  their  responsibility. 

'*They  have  been  contemptuous  and  intransigent.  They  hav  chosen  to  ignore 
the  Constitution  and  the  courta  Apparently,  they,  together  with  a  segment  of  the 
population  of  Richmond  County,  deem  themselves  above  and  bej-ond  tlie  law," 

Under  the  court  order,  schools  which  are  in  the  same  general  vicinity  are  co- 
ordinate<l  so  that  each  school  receives  certain  grades.  For  example,  White 
Wilkinson  Gardens  and  Bungalow  Road  schools^ll  in  the  same  area—ate  clus- 
tered. W^ilkinSon  Gardens  took  the  first  and  second  grades  from  all  three  schools 
Bungalow  Road  got  the  third  and  fourth  grades,  and  White  (the  formerly  black 
school)  got  the  fifth  and  sixth  grades. 

A  total  of  5,681  elementary  children  (out  of  a  total  school  system  of  36000) 
must  be  bused  under  the  elementary  plan.  The  greatest  distance  any  child  must 
travel  is  about  six  miles. 

There  is  no  high  school  desegregation  plan  yet 

Richmond  County  has  97  buses,  including  four  assigned  to  special  education- 
and  10  spare  buses.  More  than  12,000  students  ride  these  buses  to  school  anyway 

The  scho-il  system  has  estimated  it  would  take  27  new  buses  at  a  cost  of  $!*>  400 
each  and  with  an  annual  operating  cost  of  $5,000  per  bus  to  imolement  husinir 
plans  for  both  groups.  "uoiu^ 

Because  some  of  the  buses  have  to  make  double  routes  under  the  busing  olat 
school  opening  times  in  certain  schools  have  been  moved  up,  ' 

Approximately  12,200  of  the  county's  36,000  school  children  are  Negro. 

Mr.  Zelenko.  The  article  has  something  to  say  about  the  plan  of 
implementation  to  vAikh  you  are  referring,  I  am  going  to  read  a  part 
and  ask  you  to  comment  on  it.  . 

It  says : 

As  an  example  of  his — 

That  is  you,  Mr.  Fleming- 
philosophy  in  action,  students  in  the  seven  Richmond  County  elementary  schools 
which  were  clustered  under  the  court  order  are  still  segregated  by  race  in  thP 
classrooms.  Black  children  eat  lunch  at  one  time,  whites  at  another  Black 
cnildren  have  recess  at  one  time  and  whites  at  another. 

Let  me  ask  you,  is  that  statement  correct  ? 

Mr.  Fleming.  That  statement  is  incorrect,  absolutely  incorrect  in 
part  only.  I  would  explain  this  end  I  think  there  is  sound  basis  for  it 
When  we  transferred  students  this  late  iu  the  year,  as  you  know,  it 
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would  be  impossible  for  every  elementarv  schoolteacher  to  be  at  tlie 
same  station  in  a  program  in  all  of  the  schools. 

One  teacher  might  be  at  one  phase  and  another  teacher  at  another, 
and  some  move  more  rapidly  than  others.  It  has  nothing  to  do  with 
race  or  with  schools.  It  has  more  to  do  with  teachers  and  we  thought 
and  felt  like  that  in  order  to  salvage, this  year  without  the  child  losin<r 
the  entire  year  of  being  mixed  completely  at  this  point,  it  would  be 
better  to  transfer  teacher  and  grade  into  a  school  because  it  would 
only  have  3  more  months  of  school  to  go  and  that  teacher  could  carry 
class  for  the  remainder  of  the  year. 

:Mr.  ZelenkO.  Excuse  me.  Are  you  saying  you  transferred  classes 
mtact? 

Mr.  Flexing.  That  is  correct.  But  the  lunch  business  is  incorrect 
''^'^ir   r  '^"smess,  everything  else  stated  there  is  inaccurate. 

Mr.  Zelexko.  Mr.  Chairman,  I  think  the  subcommittee  should  know 
that  there  are  a  number  of  decisions  rendered  'by  Federal  courts  which 
hold  that  moving  classes  intact  as  a  means  of  implementing  a  school 
desegregation  order  does  not  satisfy  that  order. 

The  most  recent  decision  was  'an  Arkansas  decision  rendered  in 
Cafo  v.  /yrham,  January  20,  1971.  I  ask  permission  to  place  a  sum- 
mary of  that  decision  in  the  record. 

Mr.  HuNGATE.  Without  objection  it  is  so  ordered. 

(Thesiunmary  referred  to  follows :) 

KxcERii-  From  Race  Ufxatioxs  Law  Survey,  Vandkrbh.t  I'mversity  School  of 
Law— Vol.  3,  No.  1,  May  1971,  Pagk  18 

After  a  federal  district  court  had  ordered,  on  Sept.  15,  1970,  that  the  tliree 
elementary  schools  In  the  Dollancay  Hchool  Dintrict  must  be  "operating  on  an 
integratwi  basis"  by  October  5  (see  2  Race  Uel.  L.  Survey  179),  the  .scliool 
board  restructured  the  schools  by  the  pairing  method ;  but  since  many  of  the 
classes  wore  moved  intnct  from  one  school  to  another,  a  number  i)f  clas.ses  re- 
mained all  or  nearly  all  Negro  or  white  in  their  student  composition.  On  plain- 
tiffs motion  for  further  relief,  the  court,  on  .Jan.  29,  1971,  ordered  that  the  sys- 
tem of  segregated  classes  be  abolished  within  ten  days.  In  response  to  the  board's 
request  that  reassignment  of  students  not  be  required  during  the  school  tenn 
Judge  Henley  stated :  "It  is  impossible  for  this  Court  to  escape  the  conclusion 
t  at  the  Board  knew  that  its  plan  for  the  elementary  students  was  unconstitu- 
tional when  the  plan  was  adopred.  .  .  .  And  delay  in  enforcement  [of  court 
orders]  cannot  be  justified  on  the  basis  of  an  immediate  and  temporary  adven^e 
effect  of  enforcement  on  the  school  program  where  that  effect  would  liave  been 
avoided  entirely  had  the  affected  school  district  obeyed  the  orders  of  the  court 
in  the  first  place."  The  new  decree  required  that  the  classes  be  reorganized  so 
that  none  will  be  identifiable  as  intended  primarily  for  Negro  or  for  white  stu- 
dents. Defendants'  request  for  a  .stay  of  enforcement  i^ending  appeal  was  denied. 

Calo  y.  Parham,  F.  Supp.          (KD.  Ark..  .Jan.  29.  1971).  On  March  IK  the 

school  board  announced  that  it  had  withdrawn  its  appeal  of  the  district  court's 
September.  1970.  order,  inasmuch  as  the  purpose  of  the  appeal  had  been  to  olvtain 
a  ruling  by  the  appellate  court  on  the  validity  of  .Judge  Ilenlev's  order  before  it 
went  Into  effect.  That  purpose  had  been  fnistrated  when  the'Court  of  Api)eal8 
had  rejected  defendants'  request  for  an  eximlited  hearing  of  the  appeal. 

Mr.  Zelenko.  There  is  one  other  case  of  which  the  subcommittee 
should  take  note.  This  is  a  decision  which  precedes  the  Broim  decision, 
a  decision  of  the  Supreme  Court  in  MacLaurin  v.  Oklahoma  State 
Regents^  a  1950  decision  of  the  Supreme  Court. 

Thei'e  a  bhick  student  admitted  to  Oklahoma  University  was  re- 
quired to  sit  apart  at  a  designated  desk  in  the  library,  not  permitted 
to  use  a  desk  in  the  regular  reading  I'oom  and  to  sit  at  a  designated 
lunch  table,  and  to  eat  at  different  times  from  other  students. 
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Four  years  before  Brown  the  Supreme  Court  hold  tliat  this  was  in 
viohitioii  of  the  equal  protection  clause  of  tlie  14th  amendment.  I 
think  that  too  should  be  kept  in  mind  if  "good-faith*'  implementa- 
tion of  the  court  order  is  believed  to  involve  merely  moving  classes 
intact  from  one  scliool  to  another. 

Mr.  Floiixg.  You  have  to  understand,  sir,  this  was  a  temporary 
measure  but  I  would  like  to  call  attention,  our  primary  duty  as  Boarcl 
of  Education  members  is  to  insui'e  education.  "We  are  not  in  busing 
and  racial  balance  business  and  *ve  are  not  in  tlio  business  of  the 
court,  and  I  don't  think  the  courts  have  always  considered  this  matter. 

If  they  had,  they  would  not  require  us  to  put  the  plan  in  this  late 
in  the  year. 

Mn  HuKGATE.  What  was  the  date  of  the  order  ? 

Mr.  Fleming.  January  13,  to  begin  February  15  with  phase  1. 

Mr.  HuxoATE.  So  your  point  would  be  the  order  was  entered  in  the 
middle  of  the  current  school  year? 

Mr.  Fleming.  That  is  correct:  and  the  courts  have  shown  no  regard 
when  tliey  wrote  these  decisions — and  I  am  sure  you  would  agree  with 
that — so  therefore  we  are  in  violation  technically  and  perhaps  there  is 
some  remedy  to  plaintiffs  in  that. 

To  get  on  as  to  why  I  support  the  amendment  

Mr.  Zelenko.  How  many  students  are  in  the  Richmond  County 
school  system  ? 

Mr.  Fleming.  About  33,500. 

Mr.  JJelenko.  What  proportion  of  that  enrollment  is  black? 

Mr.  Fixmixo.  AI)ont  40  percent,  the  same  as  our  population. 

Xow  to  give  you  fuilher  information  as  to  why  the  only  remedy  is 
constitutional  amendment  remedy,  I  think  we  have  to  once  again  turn 
to  the  facts  and  see  what  courts  have  done  to  us. 

They  have  not  only  violated  all  of  the  other  matters  I  mentioned 
to  you  ^^iiere  you  talk  about  the  Civil  Rights  case  and  I  would  like 
to  bring  this  to  the  conmiittee's  attention  when  you  say  the  Cit*il 
Riffhts  case  didn't  apply  in  this  case,  well,  it  didn't  apply  in  the  school 
cases.  That  isn't  true  because  using  a  definition  of  desegregation  and 
nil  of  the  other  things  you  talked  about  this  morning.  You  take  one 
of  these  school  cases,  we  read  one  the  other  dav  and  they  cited  as 
jinthority  for  what  they  wore  doing  the  1964  Civil  Rights  Act  22 
tinier,  and  when  they  get  to  the  point  where  they  cx)mnly  with  the  sec- 
tion about  rules  an^  definitions  of  desegregation  and  racial  balance, 
they  scorn  to  disregard  it. 

Mr.  lIi'NGATE.  Do  you  have  the  citation  of  that  case,  sir? 

Mr.  Flemixg.  I  do  not,  sir,  but  I  will  furnish  that  to  you,  sir.  They 
use  the  Civil  Rights  Act  as  authority  all  the  way  through  tlie  school 
cases  and  when  they  get  to  the  one  section  they  don't  want  to  have  to 
deal  with,  they  will  bypass  it  and  move  on  to  something  else. 

Mr.  IIuxGATE.  If  you  would,  please  furnish  that  to  us  within  2 
weeks. 

Mr.  Fleming.  I  will  be  happ^^  to  do  that.  Also  let/s  take  the  Swann 
case  and  let's  see  if  they  followed  what  they  write. 

I  think  we  all  have* agreed  this  morning  that  the  i^wam  case  says 
in  one  area,  and  the  Pi-esident  says  this  and  you  gentlemen  have 
agreed  that  it  says  this,  that  a  hoaril  of  education  should  lx»  afforded 
opportunity  to  review  a  plan  to  determine  whether  or  not  the  trans- 
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portation  system  required  would  comj>are  favorably  with  the  trans- 
portation system  that  we  are  being  required  to  implement  also  whether 
or  not  transportation  system  would  affect  the  health  and  welfare  of 
the  children  and  whether  or  not  it  would  impinge  on  educational 
processes. 

I  call  your  attention  to  our  judge  in  our  district.  He  drew  a  plan 
for  elementary  schools  alone.  This  secondary  plan  has  not  been  pre- 
sented. This  is  an  incomplete  plan.  Therefore  we  don't  have  a  plan  to 
consider.  So  we  have  not  been  afforded  an  evidentiary  hearing  to  pre- 
sent anything. 

The  judge  hired  the  experts.  The  judge  drew  the  plan,  the  judge 

Eut  the  plan  into  effect.  And  he  is  not  going  to  complete  the  plan  and 
e  acknowledges  that  in  his  order  that  you  will  have  as  part  of  the 
evidence  which — I  said — was  the  order  of  J anuary  13. 

Therefore,  they  are  not  following  what  they  said  they  were  doing 
in  the  Swarm  case  even. 

And  to  further  show  you  that  they  have  no  regard  for  our  position 
in  the  case  or  the  position  of  the  defendants  in  the  cases  we  filed  a 
motion  to  stay — with  him — and  he  denied  it. 

We  filed  a  motion  to  stay  with  the  Fifth  Circuit  and  cited  these 
matters  to  him  but  we  have  not  been  afforded  an  opportunity  to  review 
the  case. 

(Subsequently,  the  following  information  was  filed :) 

Board  of  Education, 
Augusta,  Oa.,  March  24^  1912, 

Mr.  Benjamin  L.  Zelenko, 

General  Counsel,  U,8,  Bouse  of  Representatives^  Committee  on  the  Judiciary, 
Washington,  B.C. 

Dear  Mr.  Zelenko;  I  am  returning  herewith  edited  transcript  of  my  testi- 
mony before  the  Sub-committee  on  March  3, 1972. 

As  per  the  request  of  Mr.  Hungate  relative  to  those  cases  which  cite  the  Civil 
Rights  Act  as  authority  for  their  decisions,  I  submit  the  following  cases: 

United  States  of  America,  Appellant  v.  Greenwood  Municipal  Separate 
School  District,  et  al,  Appellees  v..  United  States  of  America,  Api)ellee.  De- 
cided February  4, 1969. 
400  F  2d  1080 

Swann  v.  Charlotte-Mecklenburg  Board  of  Education,  decided  April  20,  971 
01  S.Ct  1267 

Rebecca  B.  Henry,  et  al.,  Appellants  v.  The  Clarksdale  Municipal  Separate 
School  District,  et  al..  Appellees.  United  States  CJourt  of  Appeals,  Fifth 
Circuit.  March  6, 1969 
409  Fed  2nd  Page  682 

I  was  in  error  as  to  the  number  of  times  the  Civil  Rights  Act  was  cited  as 
a  basis  for  authority  in  these  cases  in  that  I  stated  it  was  cited  22  times  ia 
one  case,  when  I  should  have  stated  it  was  cited  22  times  in  two  cases. 

This  is  in  support  of  my  contention  that  the  Federal  Courts  mold  the  laws 
to  suit  their  own  fancy,  because  they  are  totally  disregarding  the  definition  of 
desogre^mtion  as  found  in  Section  401(B)  and  Section  407(A)(2)  of  the  1^ 
(Mvil  Rights  Act.  I  would,  also,  like  to  clear  up  the  portion  of  my  testimony 
^•hich  was  apparently  misunderstood  by  you  and  perhaps  by  the  committee 
which  api)ear«  on  pages  584-585  of  my  testimony..  If  you  will  refer  thereto,  yon 
were  questioning  our  transferring  classes  as  a  body  together  with  a  particular 
instructor  in  that  class,  not  for  the  purpose  of  perpetuating  segregation,  but  for 
the  pnri>ose  of  preserving  education. 

What  you  fail  to  understand,  and  perhaps  the  committee  alfio  failed  to  under- 
stand, was  that  these  classes  which  were  transferred  were  already  integrated 
classes;  they  were  not  completely  segregated,  hut  integrated  as  to  both  faculty 
and  students.  In  fact,  every  school  that  is  involved  in  the  present  plan  of  busing 
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for  the  purpose  of  racial  balance,  with  the  exception  of  one  school,  are  inte- 
grated schools.  You  and  the  Committee,  also,  may  have  misunderstood  that  this 
was  strictly  a  temporary  situation  until  the  expiration  of  the  current  school 
year. 

I  would  appreciate  your  calUng  these  matters  to  the  attention  of  the 
committee. 
Thanking  you,  I  am, 
Yours  very  truly, 

John  Fleming. 

Mr.  Huxoatt:.  Mr.  Fleming,',  you  are  an  attorney  and  the  commit- 
tee membei-s  ni-e  attorneys.  I  suppose  we  have  all  had  an  experience 
where  we  thought  a  judge  ordered  what  he  shouldn't. 

As  an  attorney,  you  certainly  recognize  the  legal  obligation  to 
comply  ? 

Mr.  Fleming.  We  recognize  that  obligation,  ves,  sir.  We  are  doin^^ 
that.  We  are  not  saying  we  shouldn't  comply.  \Ve  are  simply  saying 
we  were  not  afforded  the  remedies  available  to  us  under  the  Swonn 
case  and  therefore  that  is  denial  of  equal  pi-otection  for  us.  This  equal 
protection  is  a  two-way  street.  It  isn't  a  one-way  street  at  all. 

I  have  listened  this  morning  to  one-way  street.  It  is  just  as  unfair 
to  deny  us  equal  protection  as  it  is  the  defendants  but  unfortunately 
the  courts  don*t  do  that.  They  don't  even  require  them  to  file  briefs. 
They  sort  of  bypass  it  in  various  ways  and  I  won't  go  into  detail 
about  that. 

Mr.  HuxoATE.  Mr.  Fleming,  can  you  give  me  a  citation  where  the 
court  did  not  nH|nire  the  losing  party  to  file  briefs  ? 

Mr.  Fleming.  In  our  case»  which  is  pending  before  Fifth  Circuit 
Court  of  Appeals  in  New  Orleans,  they  filed  notice  of  appeal  and  did 
not  file  a  brief  to  support  their  notice  of  appeal. 

Mr.  HuNOATE.  Has  the  case  been  finally  determined  ? 

Mr.  Fleming.  No,  sir,  it  is  pending  now  in  New  Orleans. 

Mr.  Zelenko.  When  this  district  court  order  came  down,  did  you 
make  public  statements  to  the  community  urging  compliance  with  the 
order? 

Mr.  Fleming.  No,  sin  I  did  not. 

Mr.  Zklenko.  Did  you  speak  against  the  order  ? 

Mr.  Fleming.  I  have  verbally  spoken  against  the  bafiis  of  tlie  order, 
not  particularly  against  the  order,  but  the  concept  of  the  order,  ves, 
sir.  I  am  not  in  favor  of  it. 

Mr.  Zelenko.  Did  other  members  of  the  school  board  counsel 
compliance? 

Mr.  Fleming.  No,  sir. 

Mr.  Zelenko.  They  don't  counsel  obedience  to  the  law  ? 

Mr.  Fleming.  We  don't  counsel  di.sobedience  either. 

Mr.  Zelenko.  Did  they  iu*ge  cit  zens  to  follow  the  order  until  the 
appeal  was  heard? 

Mr.  Fleming.  No,  sir.  We  did  not  discourage  it  nor  encourage  it. 

Mr.  Zelenko.  I^t  me  read  a  quote  from  the  press  report  already 
placed  in  the  record  tliat  attributes  a  quot^.  to  you,  sir.  I  don't  know 
whether  it  is  accurate:  "We  made  the  judge  draw  the  order  and  we 
didn't  intend  to  participate  in  it  or  acquiesce.  He's  the  star  and  we're 
goin^to  let  him  star." 

Mr.  Fleming.  That  is  correct.  That  is  absolutely  correct. 

Now  tx)  give  you  further  information  as  to  whv  I  think  tliis:  Not 
only  did  the  judge  violate  the  equal^protection  rights  of  the  defend- 
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ants  in  the  case  by  not  presenting  a  complete  plan  for  us  to  review, 
but  he  went  so  fdr  as  to  issue  restraining  order  and  his  own  motion 
denying  the  right  of  i)eaceable  assembly,  denying  the  right  of  pro- 
test, denying  the  right  of  interference  of  any  kind  at  any  time,  and 
we  Piud  this  was  in  violation  of  our  right  under  tlie  first  amendment 
and  we  filed  a  motion  to  resolve  this  injunction  with  the  Fifth  Circuit 
and  they  sent  it  back  and  denied  the  motion,  and  the  judge  reviewed 
It  at  end  of  10  days. 

These  are  clear  examples  as  to  why  you  can't  rely  on  the  courts. 

Mr,  Polk.  Mr.  Fleming,  did  you  say  your  statement  contains  a 
copy  of  this  court  order  that  you  were  referring  to  ? 

Mr.  Flkmtn<?.  No,  sir. 

Mr.  Polk.  It  is  a  different  court  order? 

Mr.  Flctixg.  It  is  a  separate  order ;  yes,  sir. 

Mr.  Polk.  With  respect  to  the  couit  order  that  is  contained  in 
your  statement,  are  you  contending  that  the  judge  simply  issued  this 
out  of  thin  air  with  no  reason  for  issuing  the  antibusing  order? 

Mr.  FLE^frN(?.  I  know  the  one  you  are  referring  to.  Yes,  I  tliink 
it  was  out  of  thin  air  because  we  have  always  advocated  nonviolence 
and  peacefulness. 

Mr.  Polk.  How  would  you  classify  advocating  a  school  boycott? 

Mr.  Flkmixg.  'Who  advocated  that? 

Mr.  Polk.  I  didn't  say  anyone  did.  How  would  you  classify  that, 
as  complying  with  the  law  or  as  protesting? 

Mr.  Flemixg.  I  would  say  there  is  a  right  to  protest.  I  think  it  is 
guaranteed  under  the  first  amendment. 

Mr.  Polk.  Advocating  a  school  boycott  would  l)e  protected  consti- 
tutionally. You  don't  feel  it  would  be  an  act  of  civil  disobedience? 

Mr.  Fleming.  No,  sir. 

Mr.  Polk.  Thank  you. 

Mr.  HuNGATE.  Mr.  Jacobs. 

Mr.  Jacobs.  Mr.  Fleming,  first  of  all,  I  know  you  undoubtedly  take 
pride  as  we  do  in  our  colleague,  Mr.  Stephens,  whom  so  many  people 
in  Congress  respect,  even  though  they  may  disagree  with  him  from 
time  to  time.  I  congratulate  you  on  picking  such  a  good  representative ; 
I  am  sure  you  agree  with  that  - 

Mr.  Fleming.  Yes,  sir. 

Mr.  Jaccbs.  On  this  question  of  boycott,  as  a  technical  matter,  does 
that  involve  tniancy  ? 

Mr.  Fleming.  Yes,  sir,  it  would  involve  truancy.  Unexcused  absences 
would  involve  truancy. 

Mr.  Jacobs.  I  wonder  if  that  is  entirely  a  lawful  thing  or  a  first 
amendment  protected  expression? 

Mr.  Fleming.  Well,  maybe  technically  insofar  as  the  truancy  is  con- 
cerned it  probably  would  not  be.  I  think  it  would  be  an  unexcused 
absence  if  it  was  shown  that  the  children  stayed  out  of  school  as  a 
matter  of  protest. 

Mr.  Jacobs.  I  understand.  As  a  former  police  officer  myself,  I  know 
sometimes,  when  you  can't  strike,  you  get  a  sore  throat. 

I  don't  think  we  are  going  to  keep  a  free  country  if  people  don't 
have  the  right  to  express  their  ideas.  But  of  course  the  old  story  about 
the  fire  in  the  theater  or  the  riot  is  right  at  the  tip  of  my  nose.  I  was 
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wondering  whether  it  was  entirely  accurate  to  characterize  tliis  re- 
straining order  as  a  violation  of  First  Amendment  rights  in  view  of  the 
fact  that,  as  you  testified,  you  have  spoken  out  freely  against  the  order 
on  numerous  occasions.  I  take  it  that  does  not  violate  the  restraining 
order. 

Mr.  Fi:emixg.  I  have  not,  as  I  said,  specifically  spoken  against  the 
order.  I  have  encouraged  people  to  offer  whatever  resistance  they  felt 
was  within  keeping  of  their  own  consciousness  and  in  the  best  inter- 
est of  their  children,  and  that  is  the  extent  of  what  I  have  advocated.  I 
have  advocated  personally  no  boycott  nor  has  the  school  board  advo- 
cated the  boycott. 

Mr.  Jacobs.  I  appreciate  that.  I  was  trying  to  get  at  the  question 
whether  the  court  restrained  freedom  of  speech. 

Mr.  Fleming.  They  did.  They  not  only  restrained  the  board  of  edu- 
cation but  everybody  in  the  county  from  doing  anything.  You  couldn't 
talk  about  it  and  you  could  not  advocate  any  resistance  of  any  kind.  It 
was  a  blanket  order,  the  most  far-reaching  thing  you  ever  i-ead.  I  have 
a  copy  of  it  here. 

Mr.  Jacobs.  Did  it  restrain  public  speaking?  If  it  did,  that  will  

Mr.  Fleming.  I  don't  recall  exactly  whether  it  restrained  public 
speaking  or  not.  It  was  a  rather  lengthy  order.  I  have  a  copy  of  it 
which  is  about  three  pages  long. 

Mr.  Jacous.  Who  is  a  holy  cow  that  can't  be  criticized  ?  I  am  not  talk- 
ing about  inciting  riots  but  I  am  talking  about  issuing  public  state- 
ments. If  it  restrains  that,  then  I  will  throw  in  with  you  and  sav  it  was 
in  violation  of  the  fii^t  amendment  but  I  would  like  to  know  whether 
the  court  has  issued  orders  saying  that  to  speak  about  it  and  discuss  it 
and  criticize  it  has  been  restrained? 

Mr.  FlemixVG.  Well,  I  don't  recall  about  freedom  of  speech  whether 
or  not  it  was  in  the  order.  I  would  have  to  review  it. 

Mr.  J ACOBS.  Will  you  check  up  on  that  and  drop  us  a  line  ? 

One  other  question.  Among  these  proposed  constitutional  amend- 
ments, some  say  that  no  student  shall  be  assigned  to  a  school  on  account 
of  race.  Others  say  that  no  student  shall  be  compelled  to  attend  a  pub- 
lie  school  other  than  the  one  nearest  his  residence. 

^Vhich  one  would  you  consider  the  most  precise  in  achieving  the 
goal  of  i)reventing  unnecessary  transportation  ? 

Mr.  Flemixo.  I  think  the  only  one  that  you  could  rely  on  would  be 
the  so-called  I^nt  amendment  or  the  House  Joint  Resolution  620.  The 
other  one  yor  j.ientioned  would  just  be  wiped  out  and  would  not  serve 
any  good  purpose.  It  says  you  can't  compel  but  at  the  same  time  you 
would  not  guarantee  to  all  parties  equal  protection  under  that  if  you 
didn  t  compel  them  but  you  assi^ed  them  and  they  went. 

So  I  can't  make  a  legal  distinction  at  this  point  between  the  two 
but  I  would  have  to  go  along  with  the  House  Joint  Resolution  620. 

Mr.  Jacobs.  Won't  the  diffei-ence  be  that  you  might  have  a  little  over* 
lap  into  the  miestion  of  drawing  district  lines  into  the  question  of  com* 
pactdistnct  lines? 

rr.?^u  ^'^^i^"^'^-  ^  d^"'*^  t^'^ink  so.  I  would  like  to  comment  on  that. 
The  basis  for  boards  of  education  getting  in  this  business  is  education. 
\  on  will  never  draw  an  amendment— nor  any  other  type  of  legisla- 
tion-—that  would  not  in  some  way  probablv  be  litigated  at  one  time  or 
another.  The  remedy  is  under  the  14th  amendment;  if  some  child  was 


440 


being  (Icjiied  quality  education  because  some  line  was  drawn  by  our 
school  board,  they  would  have  a  rifrht  under  the  14th  amendment 
l)ecause  tlioy  would  be  denied  due  process  or  equal  protection  of  the 
law. 

Rut  at  the  same  time,  if  schools  are  providing  quality  education,  I 
don't  see  there  is  any  basis  for  any  complaint. 

Mr.  J.ACOBS.  If  thei-c  is  a  conflict  between  two  con.stitutional  pro- 
visions, wouldn't  it  be  more  precise  to  follow  precedent  ? 

Mr.  Fleming.  Yes.  sir. 

Mr.  Jacobs.  So  that  would  take  care  of  that,  if  the  amendment  stated 
specifically  that  school  boundaries  would  be  drawn  in  as  compact  a 
manner  as  practical  and  that  no  student  shall  against  liis  will  be  as- 
signed to  any  school  outside  of  the  school  zone  in  which  he  resides  on 
account  of  race,  color,  or  creed:  would  that  be  the  type  you  have  in 
mind? 

Mr.  Flemino.  I  would  agree  with  that  up  to  the  point  if  the  child 
was  not  being  denied  quality  education,  if  he  were  denied  quality  edu- 
cation, you  fall  back  in  the  14th  amendment  situation  and  not  in  the 
busing  or  assignment  situation. 

Mr.  Jacobs.  But  this  would  be  more  specific  than  provisions  under 
14th  amendment. 

Mr.  Fleming.  It  deals  with  assignment  of  pupils  and  not  with 
education. 

Mr.  Jacobs.  What  I  mean  is  that  this  is  specific  language — that  is 
the  name  of  the  game. 

Mr.  Fleming.  It  is  specific  about  the  assignment.  It  isn't  spe<;ific 
about  the  education.  It  doesn't  say  anjrthing  about  education  as  far  as 
I  car.  recall. 

Mr.  Jacobs.  Xonctheless,  it  would  be  based  on  the  Constitution  if  it 
were  a  piwision  of  the  Constitution. 

Mr.  jr  ^emino.  No,  sir,  it  could  not  be  violated  unless  it  were  inter- 
fering  with  due  process  clause  of  the  14th  amendment.  I  think  you 
would  still  liave  remedy  under  the  14th  amendment. 

Mr.  Jacobs.  But  is  a  more  general  rather  than  a  specific  provision 
desirable  with  respc>ct  to  this  subject? 

Mr.  Fleming.  There  again  you  get  back  to  le^rislation  or  amendments, 
I  think  you  always  have  some  form  of  litigation.  You  can't  have  any 
more  than  you  have  on  14th  amendment. 

Mr.  Jacobs.  On  balance  it  strikes  me  there  is  more  danger  of  am- 
biguity with  usinj^  this  word  "assignment"  right  across  the  board,  in- 
cluding the  drawing  of  district  lines,  rather  than  coming  down  and 
honing  it.  As  my  father  would  say,  sandpapering  it  down  a  little  bit 
more  and  saying,  "They  shall  not  bo  taken  far  away  from  their  neigh- 
borhood." "No  one  will  be  taken  away  from  the  neighborhood  school." 

Mr.  Fleming.  I  would  simply  .suggest  you  do  that  through  legislation 
and  require  the  President  to  formulate  himself  a  committee  to  be  a 
watchdog  like  HEW  to  see  that  every  child  was  afforded  quality  edu- 
cation. That  would  remedy  what  you  arctalkingabout. 

As  to  the  problem  of  constitutionality,  the  14th  amendment  isn't 
specific.  You  can  put  an^.hing  under  that* 

Mr.  Jacobs.  I  appreciate  that,  but  if  you  are  specific  about  taking 
pupils  out  of  reasonably  drawn  school  zones,  you  would  do  the  job. 

Mr.  Fleming.  I  woul<l  have  to  agree  with  that,  yes,  sir. 
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Mr.  Zklenko.  Mr.  Fleming?,  you  said  in  your  testimony  today  that 
you  have  given  up  on  Federal  courts,  at  least  in  your  area  of  the  coun- 
try. I  don't  know  ^  nether  that  conclusion  applies  to  the  fifth  circuit  or 
not,  but  yoK  are  f nistrated  and  you  haven't  received  what  you  believe 
to  be  justice. 

Mr.  Fleming.  That  is  correct. 

Mr.  Zeusnko.  The  constitutional  amendment*,  if  it  became  a  part  of 
the  Constitution,  would  ultimately  be  involved  in  litigation,  and  the 
very  same  courts  would  have  to  pass  on  it.  How  can  that  consequence 
be  avoided? 

Mr..  Fleming.  It  would  be  avoided  because  you  as  Congressmen, 
not  you  as  an  attorney  but  ^'ou  as  Congressmen  and  lawmakers 
of  the  country,  stand  up  and  )et  the  Federal  courts  know  that  they 
aren't  going  to  tolerate  this  typ<3  of  situation  any  longer,  that  they  are 
going  to  make  the  laws  and  courts  are  going  to  mterpret  the  laws,  the 
courts  would  proceed  a  little  more  cautiously.  The  courts  ha  ve  reduced 
the  Congress  to  a  matter  of  insignificance  m  the  area  of  civil  rights. 
They  are  making  laws.  You  shouldn't  kid  yourselves  about  making 
the  laws  because  you  are  not  doing  it  any  longer. 

This  is  just  part  of  the  problem.  Education  is  just  one  part  of  this 
problem.  The  problem  is  a  Federal  judicial  system.  If  you  don't  have 
sOine  reform  in  the  Federal  judicial  system,  you  are  going  to  always 
have  this  problem.  If  the  Federal  judges  were  made  responsive  to  the 
people  either  tlirough  election  or  through  review  by  the  Senate  or  Con- 
gress in  some  way,  then  this  would  eliminate  some  of  the  things  that 
you  are  talking  about  happening. 

Mr.  HuNOATE.  Mr.  Fleming,  as  an  attorney,  of  course,  you  are 
acquainted  with  the  fact  that  Federal  judges  are  appointed  for  life 
and  it  is  not  possible  to  reduce  their  pensions  or  their  salaries  while  in 
office^  You  know  that? 

Mr.  Fleming.  Yes,  sir. 

Mr.  HuNGATE.  Would  it  be  fair  to  say  what  Mr.  Dooley  said  once, 
that  he  didn't  know  whether  the  Constitution  followed  the  flag  but  the 
Supreme  Court  followed  election  re^fcums? 

Do  you  feel  par*^  of  t^e  problem  is  that  the  Supreme  Court  doesn't 
follow  the  election  returns  any  more  ? 

Mr.  Fleming.  I  don't  think  it  follows  anything,  sir.  It  doesn't  follow 
the  law.  We  all  agree  on  one  thing:  It  doesn't  follow  the  law. 

Mr.  HuNGATE.  Any  further  questions?  If  not,  I  want  to  thank  you 
gentlemen  for  your  patience  in  waiting  to  be  called  for  your  contribu- 
tion to  this  discussion. 

We  have  some  statements  here  to  be  inserted  in  the  record. 

The  statement  of  Hon.  Olin  E.  Teague,  U.S.  Representative  in  Con- 
Congress  from  Texas. 

The  stfvtement  of  Hon.  Dawson  Mathis,  Representative  in  Con- 
gress from  the  State  of  Georgia. 

The  statement  of  New  York  State  Council  of  Churches,  Syracuse, 
X.Y. 

TTnless  there  is  objection,  they  will  be  entered  in  the  record  at  this 
pr'nt. 

(The  statements  referred  to  follow :) 
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Statement  of  Hon.  Olin  E.  Teaoue,  a  Kepresentativk  is  Congress 
Fbom  the  State  of  Texas 

Mr.  Chairman  and  Members  of  the  Committee:  For  the  record,  lot  me  ^nv 
that  my  name  is  Olin  E.  Teague,  and  I  represent  the  Sixth  District  of  Texas  ili 
the  Congress.  I  have  had  the  privilege  of  representing  the  Sixth  District  of  Texas 
for  the  past  twenty-sis  years. 

I  want  to  express  my  appreciation  to  you,  Mr.  Chairman,  and  to  the  Committee, 
for  peniiitting  me  to  appear  here  today  to  share  with  you  some  of  the  thoughts  I 
have,  and  some  of  the  thoughts  my  constituents  have,  about  compulsory  massive 
busin?r  of  school  children. 

It  has  been  my  observation  over  the  years,  Mr.  Chainnan  that  some  of  the  most 
terrible  injustices  and  some  of  the  most  revolting  inhumanities  in  our  historv 
have  been  pen>etrated  by  simple  men  of  good  will  who  held  blindly  and  rigidly 
to  a  dogmatic  and  theoretic  principle  while  ignoring  the  practical  damage  their 
rigidity  was  causing  in  terms  of  human  values.  The  wars  of  religion,  stretching 
over  many  centuries  o^  human  misery,  provide  innumerable  examples  of  this 
blind  *  humanity  of  man  to  man, 

Duniig  the  last  century,  in  the  late  184a's,  when  the  potato  famine  struck 
Ireland,  the  British  Government  refused  to  permit  foud  to  be  sent  across  the  Irish 
Channel  because  this  would  violate  the  economic  principle  of  laissez-faire.  As 
a  result  while  the  economists  talked  philosophy,  between  three  and  four  million 
Irishmen  starved  to  death. 

I  think  the  same  can  be  said  about  the  determination  of  some  persons  to  force 
massive  school  busing  down  the  throats  of  America,  whether  our  citizens  want  it 
or  not. 

The  whole  idea  of  massive  busing  was  conceived  in  a  wave  of  idealism  bv  a 
cadre  of  nice-thinking  liberals  who  didn't  know  what  in  the  devil  they  were 
talking  about  The  entire  concept  came  into  being  when  certain  reports  on  school 
conditions  seemed  to  indicate  that  black  youngsters  performed,  or  "achieved", 
more  satisfactorily  when  they  went  to  school  with  white  youngsters  than  they 
did  when  they  went  to  all-black  schools.  The  nice-thinking  liberals,  therefore, 
got  the  bright  idea  of  transporting  youngsters  all  the  way  across  town— or  all  the 
way  across  the  county — or.  as  is  true  in  my  district,  all  the  way  across  several 
counties— to  achieve  raclp^  balance.  There  is  no  indication  that  the  massive  busing 
is  having  the  slightest  effect  on  the  grades  of  the  achievements  of  the  youngsters, 
black  or  white.  If  anything,  for  reasons  we  shall  discuss  later,  the  bused  children, 
deprived  of  their  security,  do  worse  than  they  did  before. 

It  is  also  apparent  that  the  program  was  decided  upon  hastily,  without  a 
proper  analysis  of  the  factual  data.  It  seems  that  no  one  in  authority  realize<l 
that  by  and  large,  the  black  youngsters  who— in  many  parts  of  America,  in  the 
North  and  In  the  South—  attended  integrated  schools,  came  fr.m  middle  class 
and  upper  class  negro  families,  professional  and  business  type  families,  wh.*« 
literacy  and  concern  for  scholastic  achievemi-iit  nre  ^  way  of  life  and  have  been 
^or  several  generations.  People  like  thi%  no  matter  what  their  color,  almost  in- 
variably do  better  in  school  than  do  those  who  come  from  broken  homes  and 
low  income  ffimilies.  where  literacy.  If  U  existe  at  all,  is  not  broad  op  deep  or 
even  considered  much  of  u  '.i'"<"ue. 

In  my  opinion,  the  decision  lo  prr^vide  compulsory  massive  businf  was  made 
without  any  proper  scholarly  evaluation  of  the  population  "mix"  upon  which  th? 
various  original  reports  were  based. 

The  proponents  of  massive  bnshtg  say  that  racial  segregation  is  psychologically 
destructive.  I  agree.  Ohnttoc,  nre  dreadful  places  and  always  have  been  over  the 
centuries,  no  matter  what  r»ce  or  what  religion  or  what  nationality  was  forced 
to  crouch  and  crawl— by  law  or  by  economic  circumstances— within  the  confines 
of  a  ruined  slum, 

But  I  also  sjiy  that  enforced,  artificial  integration  is  also  *>sychologically  de» 
.strnctive.  What  kind  of  a  psychological  effect  do  you  think  it  has  on  black  voung- 
stprs  to  send  them  chasing  across  several  counties  after  white  children  just  so  they 
can  go  to  school  with  them?  The  whole  proposal  is  scandalous.  It  n  .nforce«i  the 
poisonous  myth  that  white  children  are  inherently  better  and  smarter  than  black 
children  and  that  black  children  are  automatically  improved  simply  by  being 
given  the  privilege  of  being  with  their  whiti'  contemporaries ! 

Mr.  Oliairman*  I  am  sorry  to  have  to  say  this,  but  that  is  one  of  the  most 
viciously  racist  proposals  I  have  ev  •  heard,  and  I  say  it  has  absolntelv  no  place 
in  the  comparative  racial  enllghter.'-  ent  of  twentieth  C(*ntury  America!  The  Con* 
gress,  in  all  good  conscience,  for  its  own  good  name  and  for  the  good  of  the  nation, 
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must  reject  snch  blatant  and  dangerous  racism.  I  do  not  say  that  the  sponsors 
of  massive  school  basiiip:  were  conscious  raci.sts.  Far  from  it.  But  I  do  say  the 
program  they  have  embraced  has  been,  unconsciously,  I  am  sure,  wickedly 
racist. 

As  usual,  nice  thinking  but  hazy-thinking  people  have  picked  up  the  wrong  end 
of  the  stick.  They  are  looking  at  the  educational  problem  from  entirely  the  wrong 
vantage  point  They  are  so  entranced  with  the  prospect  of  achieving  even  a  phony 
kind  of  integration  that  they  lost  sight  of  the  principal  and  only  objective  we 
have  in  this  case,  that  of  improving  the  level  of  education  for  all  school  children — 
of  making  the  standards  of  education  uniform  so  that  no  one  will  get  a  better  edu- 
cation  solely  because  he  is  white  and  no  one  will  get  an  inferior  education  solely 
because  he  is  black. 

//  h<Jilf  the  money  that  is  hehig  spent  today  for  compulsory  busing  were  spent 
for  improving  the  quality  and  the  standards  of  education  in  inferior  schoolSt  the 
problem  could  he  nolvcd  evidently  and  happily^  without  pain  and  without  re- 
ifistance  and  resentment. 

The  fact  of  the  mutter  is  that  the  compulsory  busing  program  w^as  a  theoretic 
dream  and  it  has  been  translated  into  a  practical  nightmare.  The  best  thing  we 
do  for  the  children  and  for  ourselves  is  to  admit  that  we,  as  a  nation,  have  made  a 
terrible  mi.stake  anc'  bar  ion  the  whole  idea  for  more  practical  and  positive  ways 
of  improving  the  standards  of  education  everywhere  in  the  nation. 

The  compulsory  busing  problem  is  not  achieving  anything  significant  in  the  way 
of  educational  progress.  But  whom  is  it  hurting?  It  is  hurting  the  youngsters,  black 
and  white  and  yellow  and  brown,  whom  it  was  designed  to  help. 

In  the  Sixth  District  of  Texas,  Mr.  Chairman,— and  I  am  certain  my  district  is 
not  unique  in  the  nation — many  yoimgsters  who  used  to  go  to  school  in  their 
own  neighl)OrhO(>(l  are  now  being  transported  an  hour  or  more  in  each  direction, 
.«20lely  to  ge  an  acceptable  racial  mix  in  the  schools.  That's  two  unnecessary,  use- 
le.«ss  hours  out  of  their  lives,  every  school  day  of  the  year !  This  is  time  that  could 
be  spent  studying',  or  reading,  or  researching,  or  even  playing  healthy  games. 
Iuj>tead  it  must  lie  spent  on  a  dreary  bus  ride,  where  the  big  thrill  of  the  journey 
is  waving  U)  the  busload  of  young*«ters  being  transported  all  the  way  back  in  the 
«>pposite  dire(»tion. 

Quite  honestly,  I  don't  know  anyone  actually  vwolved  in  the  busing  program 
who  approves  of  it.  Most  of  those  involved,  detest  it.  The  only  ones  who  approve 
MH*m  to  be  the  theoretic  planners  who  don't  ride  the  buses  themselves  and  whose 
^.hlidren  don't  ride  them.  And,  of  course,  I  am  talking  about  all  races,  not  just 
the  white  race.  The  Negro,  if  he  is  involved  personally  in  the  program,  hacCs  it  as 
much  as  does  the  Caucasian.  We  have  had  a  very  interesting  demonstration  In 
Wa.shington.  D.C.  during  the  last  montn  of  black  people  who  were  furious  at  what 
the  basing  program  was  doing  to  their  children  and  to  their  family  life. 

In  San  Francisco,  an  attempt  to  bus  Chinese  children  away  from  their 
own  fine  public  school  and  scatter  them  around  the  city  turned  out  to  be  an 
embarrassing  fiasco.  The  Chine.se  children  just  refused  to  go;  the  parents  went 
on  strike.  The  authorities  barely  saved  face  with  an  embarrassing  compromise. 
Like  all  others,  the  Chinese  citizens  and  their  children  saw  what  compulsory 
busing  was  going  to  do  to  their  home  life  and  their  family  solidarity,  and 
they  would  have  nothing  to  do  with  it. 

I  am  a  passionate  believer  in  the  integrity  of  the  home— in  the  importance 
of  the  home  in  shaping  the  character  of  the  child  and  the  adult  that  is  to  be. 
I  am  also  a  passionate  believer  in  the  importance  of  roots.  Humans  need  roots 
just  as  much  as  trees  need  them.  Roots  involve  not  only  one  family's  but  one's 
neighborhood  and  one's  IocpI  school.  Most  Americans  grow  up  in  the  certain 
and  sure  knowledge  that  their  closest  friends  are  those  with  whom  they 
grew  up.  those  with  whom  they  went  to  school.  These  are  the  people  they  can 
call  upon  in  an  emergency.  The  people  they  turn  to  instinctively  in  times  of 
sorrow,  in  times  of  joy. 

In  the  smaller  communities  of  Anerica  the  local  public  high  school  is  usually 
the  .social  center  of  the  area.  It  is  the  center  for  the  youngsters,  and  it  is  the 
center  for  the  adults,  who,  as  parents,  go  through  life  with  an  abiding  loyalty 
to  their  local  high  school.  In  most  cases,  loyalty  to  the  old  high  school  super- 
sedes loyalty  to  their  college.  I  know  all  of  this  sounds  corny  and  provincial 
.to  the  high-hrow  element  in  our  midst,  but  that  is  the  way  the  minds  and  the 
desires  of  small-town  and  rural  America  run,  and  this  is  the  way  of  life  that 
has  turned  out  generations  of  splendid.  God-fearing,  God-loving  citizens  who 
have  been  the  backbone  of  the  nation  in  good  times  and  in  bad,  in  war  and  in  peace. 

If  a  questionnaire  were  circulated  among  the  population  today  asking  for 
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the  principal  cau.se  of  the  unsatisfactory  conduct  on  the  part  of  certain  se^rments 
of  our  youth  today,  I  believe  one  of  the  answers  that  would  receive  the  most 
support  would  be  rootlesmess.  Family  life— neighborhood  life— has  broken  down 
m  many  areas  of  the  country,  particularly  in  the  large  urban  areas  in  the  north, 
and  our  young  people  have  lost  their  roots  and  their  interest  in  roots.  They,  and 
the  nation,  are  much  the  worse  for  this  loss.  But,  Mr.  Chairman,  why  in  the 
name  of  all  that  is  holy  are  we  going  out  of  our  way  to  encourage  this  disastrous 
rootlessness  through  thoughtless  theoretic  legislation? 

Let  me  quote  Rabbi  Jacob  J.  Hecht,  executive  vice  president  of  the  National 
Committee  for  Furtherance  of  Jewish  Education.  The  rabbi,  who  knows  more 
than  a  little  about  the  grim  horrors  of  ghetto  life,  is  still  unalterably  opposed 
to  compulsory  massive  busing.  '^Busing  a  child  daily  many  miles  to  school 
could  hardly  be  conducive  to  providing  him  with  a  favorable  educational  envi- 
ronment,** the  rabbi  says.  "Busing  in  reality  creates  new  tensions  and  anxiety 
at  a  time  when  he  is  already  beset  with  the  multiplicity  of  problems  coincident 
with  growing  up  and  adolescence.  Busing  removes  from  a  child  one  of  his  most 
powerful  sources  of  security— his  neighborhood.  It  places  him  smack  into  an 
alien  atmosphere  he  could  only  react  to  with  anxiety.**  I  couldn*t  agree  with 
the  rabbi  more. 

Mr.  Chairman,  we  are  today  crucifying  hundreds  of  thousands  of  our  young- 
sters on  a  cross  of  blind  ideological  dogmatism.  We  are  sacrificing  the  youth 
of  our  young  by  making  them  conform  to  an  unworkable  philosophical  theory. 
»Ye  are  destroying  the  best  years  of  our  children  by  herding  them  up  a  pedagogi- 
cal blind  alley  in  the  name  of  an  untenable  sociological  doctrine. 

We  must  stop  this  cruel  and  senseless  course  of  action.  We  must  stop  damag- 
ing our  youngters  to  satisfy  the  blind  prejudices  of  their  elders.  Only  we  can 
do  it  and  we  must  have  the  courage  and  the  morality  to  admit  the'mistakes 
of  the  past  and  act  legislatively  to  rectify  them.  We  must  prevent  compulsory 
massive  busing  from  becoming  a  permanent  part  of  our  way  of  life. 

Thank  you  very  much. 


Statement  op  Hon.  Dawson  Mathis.  a  U.S.  Ret  eskntatre  in  Congbes.s 
Fbom  the  State  of  Georoia 

Mr.  Chairman,  and  disclnguished  members  of  this  Committee:  Thank  you 
for  the  opportunity  to  testisfy  on  this  very  important  issue.  Much  testimony 
has  been  received  by  this  committee,  and  many  words  have  been  used  to  illustrate 
the  frustrations  that  many  citizens  in  this  nation  feel  about  the  issue  of  forced 
busing,  and  I  can  agree  with  much  of  what  has  been  said. 

Mr.  Chairman,  I  am  privileged  to  represent  20  counties  in  Southwest  Georgia, 
i  counties  that  are  inhabited  by  freedom-loving,  law-abiding,  patriotic  Americans, 
who  value  liberty  highly,  and  do  not  take  their  citizenship  lightly. 

My  constituents  are  disturbed,  and  rightly  so,  over  the  edicts  from  the 
Federal  Government  involving  the  forced  busing  of  innocent  school  children 
for  the  sole  purpose  of  achieving  racial  balance  in  our  schools. 

I  would  never  come  before  this  Committee  and  say  that  our  secUon  of  the 
country  has  been  lily  pure  in  eliminating  racial  discrimination.  I  would  never 
say  that  every  citizen  in  Georgia  has  embraced  total  integration  as  a  way  of 
life,  but  the  truth  is  that  our  schools  are  more  integrated  than  those  of  the 
City  of  Washington,  D.C.,  and  many  other  cities  and  states.  We  have  made 
great  strides,  Mr.  Chairman,  in  doing  away  with  total  segregation,  but  this 
one  issue  now  threatens  to  destroy  all  of  the  efforts  that  have  been  made. 

I  am  not  pleading  a  case  for  segregation  as  some  would  have  you  believe. 
We  are  not  fighUng  Integra  Jon.  We  are  fighUng  for  our  schools  and  our  school 
chldren.  We  are  fighting  for  quality  education.  I  fail  to  understand  how  the  forced 
biwing  of  a  child,  away  from  his  neighborhood  and  his  friends,  into  a  new  and 
different,  often  hosUle,  environment,  will,  benefit  that  child.  I  have  the  idea 
that  if  we  provide  the  same  quality  educaUon  for  all  of  our  children  at  tlioir 
neighborhood  schools,  then  busing  is  not  necessary,  and  that,  Mr.  Chairman, 
is  exactly  what  we  are  trying  to  do. 

Many  say  that  busing  was  used  for  years  as  a  method  of  perpetuating  segrojra- 
tion.  This  is  a  fact;  but  if  it  was  wrong  to  bus  school  children  for  the  purpose  of 
achieving  racial  unbalance,  is  it  not  equally  wrong  to  bus  school  children  to 
achieve  racial  balance? 

Mr.  Chairman,  I  must  point  out  also  that  many  of  my  constituents  are  upset 
because  they  read  and  hear  of  Members  of  Congress,  and  employees  of  the 
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various  Departments,  who  yell  loud  and  long  about  "achieving  racial  balance 
within  our  public  schools,"  and  then  place  their  own  children  in  a  private  school. 
Mr.  Chairman,  I  feel  that  this  it  the  most  shameful  form  of  hypocrisy.  These 
hypocrites  are  saying,  "Don't  do  as  I  do,  do  as  I  say  do." 

It  is  with  mixed  emotions  that  I  see  other  Members  of  Congress  begin  to 
speak  out  on  this  emotional  issue.  It  seems  to  me  that  they  are  doing  so  almost 
in  direct  relationship  to  the  forced  busing  that  has  been  shoved  down  the 
throats  of  their  constituents.  I  have  long  told  my  people  that  we  would  never 
be  allowed  to  get  down  to  the  business  of  quality  education  and  away  from 
the  follies  of  social  exi^rimentation  in  our  part  of  the  nation  until  other 
citizens  across  this  count  y  felt  the  heel  of  the  Federal  boot  on  their  necks.  This 
is  now  coming  to  pass,  and  many  who  have  used  the  South  as  a  whipping 
boy  for  years  are  yelling  the  loudest  for  relief. 

Mr.  Chairman,  we  have  a  saying  in  the  South  that  the  birds  come  home  to 
roost,  and  I  predict  if  the  Congress  does  not  face  up  to  this  highly  volatile  i.s.*5  le, 
then  more  birds  will  be  coming  home  to  roost 

I  respectfully  urge  this  Committee  to  report  out  legislation  that  would  resto'-e 
sanity  to  our  sctiooib,  chai  will  bring  equity  to  our  people,  and  tliat  will  restore 
the  faith  of  our  people  in  the  common  sense  of  our  government 

Thank  you 


New  York  State  Council  op  Churches, 

Syracuse,  N,Y.,  Fehruary  22, 1912, 
To  Members  of  the  House  of  Represcntatities  Front  New  York  State^  and  Senators, 

Dear  Friends:  The  New  York  State  Council  of  Churches,  representing  29 
Protestant  denominations  within  the  State,  has  entnisted  to  its  Tiegislative  Com- 
mission responsibility  to  review  legislative  proposals  in  light  of  its  Statement  of 
Legislative  Principles  which  those  denominations  helped  to  formulate.  The  1972 
Statement  of  Legislative  Principles  reaffirms  "our  support,  of  quality  inte^te<I 
education"  in  public  schools.  Thi?  brief  statement  summarizes  a  long  history 
of  church  supi>ort  for  Integrated  public*  education  and  church  opposltiitn  to  al! 
those  factors  which  have  deprived  members  of  racial  minorities  and  the  poverty 
stricken  from  equal  educational  opportunities. 

In  light  of  that  long  commitment  on  the  part  of  the  New  York  State  Council 
of  Churches  and  its  member  bodies,  we  urge  your  opposition  to  H. J..  Res.  620  a 
proposal  which  we  believe  to  be  deceptive.  Purporting  to  be  an  anti-busing 
amendment,  its  language,  in  fact,  could  well  make  unconstitutional  any  affirm- 
ative action  to  bring  about  school  integration.  We  believe,  furthermore,  that 
H.J.  Res.  620  could  also  undo  the  positive  achievements  which  have  flown  from 
the  decision  in  Brown  v.  Board  of  Education  (1054)  by  again  making  s^rega- 
tion  in  public  education  acceptable. 

The  goal  for  our  society  should  be  integration,  and  that  means  integrated 
public  schools  as  well  as  other  public  and  private  Institutions.  Busing  is  but  a 
means  towards  the  achievement  of  a  goal,  and  is  often  nev.*essary  if  the  goal  is 
to  be  achieved  in  the  foreseeable  future. 

T'.(  turn  the  clock  back,  as  HJ  Res.  620  would  permit,  is  to  run  serious  risks 
for  the  United  States.  Not  only  would  : :  or  education  be  mandated  for  children 
in  our  inner  ci,ty  areas,  but  our  society  might  be  thrown  into  another  convulsion 
of  civil  strife.  Years  ago,  one  Civil  Rights  leader,  Bayard  Rustin,  warned  that 
a  society  which  does  not  intend  to  keep  promises  should  not  make  them.  Our 
society  has,  in  fact,  made  a  promise  to  its  racial  minorities  and  the  disadvantaged, 
a  promise  of  equal  educational  opportunity.  Those  promises  have  given  hope 
to  innumerable  Americans  that  one  day  the  scourge  of  racism  will  give  way 
before  enlightened  and  humane  principles  and  actions.  To  take  away  the  hopes 
implicit  in  those  promises  could  mean  a  new  period  of  embitterment  for  those 
who  are  now  the  victims  of  racism,  and  could  mean  the  postponement  for  several 
decades  of  the  ultimate  achievement  of  a  society  where  there  is,  in  fact,  "liberty 
and  justice  for  all." 

We,  of  coureo,  oppose  all  similar  measures  which  will  inhibit  the  achievement 
of  CHiual  educational  opportunity. 
For  the  I>eglslative  Commission, 

RonERT  T.  Cobb, 
Associate  Executive  Director,. 

Enclosure. 
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The  State  Council  Constituency,  1972 

For  moi-e  than  one  hundred  years  the  Protestant  and  Othodox  Christian 
Churches  of  New  York  State  have  cooi)erated  increasingly  in  common  tasks 
through  various  agencies  which  have  developed  into  the  present  New  York 
State  Council  of  Churches,  Inc. 

The  purpose  of  this  cooperative  agency  has  been  established  by  its  member 
judicatories  to  continue  and  extend  this  historic  work. 

The  Council  is  to  **seek  to  be  responsive  and  obedient  to  the  will  and  purpose 
of  Jesus  Christ,  The  Divine  Savior  of  the  World,  and  the  Lord  of  His  Church". 
It  IS  to  "cooperate  in  planning,  decision  making  and  action ;  participate  in  and 
deal  with  social  issues;  provide  agreed  upon  barvices;  develop  relationships 
with  all  faith  groups  and  actively  encourage,  promote,  and  advocate  greater 
ecumenical  cooperation". 

The  governing  body  made  up  of  representatives  of  the  listed  judicatories  yearlv 
review,  up-date  and  put  forth  a  document  called  "A  Stament  of  Legislative 
Principles",  which  is  the  guideline  for  the  position  of  the  Legislative  Commis- 
sion on  the  many  issues  facing  the  people,  the  Legislature,  and  the  Churches  of 
New  York  State. 

OuB  Constituent  and  Cooperating  Bodies 

MEMBER  denominations 

Armenian  Church  in  America. 
Christian  Church  (Disciples  of  Christ). 

Episcopal  Church:  Diocese  of  Albany;  Diocese  of  Central  Now  York;  Diocese 
of  Long  Island ;  Diocese  of  New  York;  and  Diocese  of  Rochester. 
Church  of  the  Brethren. 
Hungarian  Reformed  Church  in  America. 

Lutheran  Church  in  America;  Metropolitan  New  York  Synod;  Upper  New 
York  Synod. 
Moravian. 

New  York  State  Baptist  Convention. 

Reformed  Church  in  America Synod  of  Albany ;  Synod  of  New'  York. 
Religious  Society  of  Friends. 
Romanian  Orthodox  Church  in  America. 
Seventh  Day  Baptist ;  New  York  State  Council. 
United  Church  of  Christ 

United  Methodist  Church:  Central  New  York  Conference;  New  York  Confer- 
ence; Northern  New  Jersey  Conference;  Northern  New  York  Conference;  Troy 
Conference;  Western  New  York  Conference;  and  Wyoming  Conference. 

Lnited  Presbyterian  Cliurch  in  U.S.A.:  Synod  of  New  York. 

OTHEB  COOPEBATINO  DENOMINATIONS 

Church  of  Christ,  Scientist 

Episcopal ;  Diocese  of  Western  New  York. 

Universalist. 

Mr.  HuNOATE.  The  committee  will  resume  the  hearing  at  10  a.m. 
on  Monday. 

(Whereupon  at  12:55  p.m.,  the  committee  adjourned,  to  reconvene 
at  10  a.m.,  Monday,  March  6, 1972.) 


SCHOOL  BUSING 


MONDAY,  HABCH  6,  1972 

House  of  Represextativks, 
Subcommittee  Xo.  5  of  the 

C03IMITTEE  ox  THE  JUDICIARY, 

Wmhingtoriy  D.C. 

The  subcommittee  met  at  10  a.m.,  pursuant  to  recess,  in  room  ^141 
Eaybum  House  Office  Building,  Hon.  Emanuel  Celler  (chainnan) 
presidmg.  ' 

Present:  Representatives  Celler,  Brooks,  Hungate,  Jacobs,  Abou- 
rezk,  Pof f,  Hutchmson,  and  McClory. 

Staff  nienibers  present:  Benjamin  L.  Zelenko,  general  counsel; 
Franklin  G.  Polk,  associate  coimsel ;  and  Herbert  E.  Hoffman,  counsel. 

Chairman  Celler.  The  meeting  will  come  to  order. 
,Tr^X?  "ote^^  presence  of  the  distinguished  Member  from  Virginia, 
William  Lloyd  Scott. 

Mr.  Scott,  we  will  be  very  glad  to  hear  from  you. 

STATEMENT  OF  HON.  WILLIAM  L.  SCOTT,  A  TI.S.  EEPEESENTATIVE 
IN  CONGRESS  PROM  THE  STATE  OF  VIRGINIA 

Mr.  Scott.  Thank  you,  Mr.  Chairman,  and  gentlemen  of  the  com- 
mittee. Let  me  first  thank  you  for  holding  these  hearings.  In  my  opin- 
ion the  peoi)le  of  the  country  are  more  concerned  with  the  busing  prob- 
lem tl.aii  with  any  individual  domestic  problem  that  we  have  had  in 
recent  years.  An  indication  of  this  is  the  results  of  an  annual  opinion 
poll  sent  to  every  home  in  my  congressional  district,  in  which  the  ques- 
tion was  asked :, 

'*Do  you  favor  busing  of  schoolchildren  to  obtain  racial  balance: 
uJ^'  I^^tween  cities  and  suburban  areas?  andi  the  answers  were, 
Tif '  "     percent,  and  "No  opinion,"  1  percent: 

-H.  bolely  within  a  city  or  county  V  and  the  answers  were,  "Yes  " 
14  percent ;  "No,"  85  percent,  and  "No  opinion,"  1  percent  ; 

"C.  Under  any  circumstances?"  and  the  answers  were,  '^Yes  "  7 
percent ;  "No,"  91  percent,  and  "No  opinion,"  2  percent. 

We  received  more  than  50,000  replies  to  the  over  275,000  question- 
naires sent  out  to  a  district  which  includes  urban,  suburban,  and  rural 
areas. 

While  Virginia  ma;y  have  a  stronger  feeling  than  most  States  in 
view  of  the  recent  decision  by  Judge  Merhiffe  involving  the  Richmond 
area,  I  do  feel  that  the  overwhelming  majority  of  the  people  of  the 
country  are  opposed  to  busing.  A  recent  editorial  in  the  Iticlimond 
Tinies-Dispatch,  which  serves  my  congreessional  district,  and  one  from 
tho  Ashland  Herald  Progress,  both  suggest  that  busing  is  not  the 
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proper  way  to  obtain  quality  education,  and  I  would  like  to  insert  these 
two  editorials  in  the  record  at  this  point. 

Chairman  Cbller.  That  will  be  so  inserted. 

(The  editorials  follow :) 

[From  the  Richmond  XUiie8*Dispatch,  Feb.  27, 1972] 

David  Tennant  Bryan,  Chairman  and  Publisher 
Alan  S.  Oonnafaoe,  Prearident  and  Associate  Publisher 
John  E.  I,eard,  Executive  Editor        Alt  Goodykoontz.  Managing  Editor 
Edward  Grimsleyt  Editor  of  Editorial  Page 

Invalid  Abouments 

Many  liberal  journalists  and  politicians  are  att«nptlng  to  discredit  the  fight 
against  compulsory  busing  by  accusing  opponents  of  this  pernicious  practice  of 
exaggerating  its  dangers  and  of  favoring  a  restoration  of  complete  school  segre- 
gation. It  may  be  impossible  to  persuade  the  defenders  of  busing  to  alter  tUeir 
vievrs.  but  the  effort  should  be  made 

Let  us  consider,  point  by  point,  some  of  their  salient  arguments: 

(1)  Objections  to  busing  cannot  be  valid  because  buses  have  been  used  for 
decades  to  transport  children  to  school.  Currently,  at  least  18  miUion  children 
go  to  school  by  bus  daily. 

The  flaw  in  this  argument  is  that  It  makes  no  distinction  between  necessary, 
nonracial  busing  and  unnecessary,  racial  busing.  Foes  of  busing  do  not  object, 
per  se.  to  the  process  of  transporting  children  to  school  by  yellow  motor  vehi- 
cles. Rather,  they  object  to  contrived  busing  plans  that  force  cWldren  to  attend 
a  particular  school  solely  to  promote  racial  balance.  They  ol)ject  to  busing  plans 
that  remove  a  child  from  the  school  to  which  he  logicaUy  should  go  and  trans- 
port him  to  a  school  far  away — solely  to  promote  racial  balance.  They  object. 
iX  you  please,  to  the  imbecility  and  unfairness  of  compulsory  busing  that  is 
designed  to  transport  children  for  sociological,  not  educational,  purposes. 

(2)  Busing  is  a  necessary  but  temporary  evil. 

According  to  this  assinine  argument,  the  hardships  of  busing  are  acceptable 
now  because  eventually  busing  will  not  be  necessary.  Within  a  few  years,  this 
argument  continues,  the  residential  areas  of  all  communities  will  be  fully  inte- 
grated and  it  will  not  be  necessary  to  bus  children  to  promote  racial  balance 
in  schools. 

One  of  the  major  objections  to  this  view  is  that  it  is  indlflferent  to  the  effects 
of  busing  on  the  lives  of  children  currently  involved.  It  is  cruel  even  to  suggest 
that  young  children  must  suffer  the  hardships  of  busing  today  in  order  that 
young  children  will  not  have  to  suffer  the  hardships  of  busing  tomorrow.  Young 
years  are  precious,  too  precious  to  sacrifice  upon  yellow,  motorized  altars— to 
appease  the  gods  of  racial  balance.  Today's  children  like  the  children  of  tomor- 
row are  entitled  to  be  educated  hi  a  serene,  orderly  and  constructive  atmosphere. 

(3)  Opponents  of  busing  are  really  segregationists  who  abhor  the  thought  of 
black  and  white  children  going  to  school  together. 

The  primary  purpose  of  this  cynical  argument  is  to  attempt  to  dissuade  mod- 
erates from  joining  the  antibusing  crusade.  The  theory  is  that  many  people 
with  sincere  reservations  about  busing  would  rather  accept  the  practice  than 
be  labeled  rednecks. 

Of  course,  the  argtunent  is  false.  Undeniably,  many  busing  opponents  are  seg- 
regationists but  most  surely  are  not.  Under  Richmond*s  old  freedom  of  choice 
plan,  Negroes  were  accepted  quietly  in  formerly  aU  white  schools.  It  was  not 
untn  U.S.  District  Judge  Robert  R.  Merhige,  Jr.,  ordered  busing  for  the  city  that 
a  mass  exodus  of  white  pupils  from  the  city's  schools  began.  Integration  of 
Chesterfield  and  Henrico  County  schools  did  not  touch  off  a  paaicky  flight  ff 
whites  to  private  schools,  but  the  prospect  of  busing  threatens  to  do  preclselv 
that  Many  white  parents  who  withdrew  their  children  from  city  schools  last 
year,  and  many  who  are  considering  withdrawing  their  children  from  public 
schools  if  Judge  Merhlge's  metropolitan  busing  plan  becomes  effective,  are 
racial  moderates  or  liberal .  m^o  have  no  objection  whatever  to  integration  as 
such.  But  they  are  profoundly  disturbed  by  the  adverse  impact  that  btislng 
is  likely  to  have  upon  the  physical  and  educational  welfare  of  their  children. 

As  the  debate  on  busing  Intenslues  In  coming  weeks,  those  who  oppose  it  can 
expect  to  be  the  target  of  a  fusHlade  of  slander.  They  can  only  hope  that  the 
justice  of  their  cause  will  prove  to  be  armor  enough  to  withstand  the  assault 
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(From'the  Ashland  Herald  Progress,  Feb.  24, 1972} 
Busing  :  Wboko  Road  to  Quality  Education 

R<»solutions  on  busing  will  be  adopted  tonight  by  the  Hanover  County  Citizens 
Committee  on  Education,  and  on  March  9  by  the  Patrick  Henry  High  School  PTA. 
Although  Judge  Merhige's  decision  to  consolidate  the  school  districts  of  Rich- 
mond. Henrico  and  Chesterfield  does  not  directly  affect  Hanover,  the  precedents 
which  would  be  set  by  this  decree  are  profound  and  far-reaching. 

If  a  Federal  court  judge  can  indeed  sweep  away  school  districts  and  force  chil- 
dren to  be  bused  8-12  miles  from  their  homes  in  order  to  achieve  a  racial  balance 
in  the  schools,  Richmond  will  be  only  the  first  of  the  ailing  cities  to  fall  in  a 
domino-like  reaction.  Next  will  be  Cincinnati,  Chicago,  San  Francisco.  .  .  .  And 
of  course  eventually  Hanover  cotild  be  tossed  into  the  Richmond  basket  for  good 
measure  if,  one  of  these  days,  the  "balance"  gets  unbalanced  near  our  lower 
borders  .  .  . 

In  the  coming  weeks  and  perhaps  montlis  as  the  ca.^^e  is  sent  to  the  Supreme 
Court  and  public  reaction  continues  to  claim  the  headlines  of  the  daily  new.s- 
papers,  we  will  all  be  hearing  more  and  more  arguments  about  busing — surely 
most  of  them  against,  as  parents  react  most  strongly  to  what  seeuis  to  them  to  be 
a  dictatorial  decision  affecting  their  homes  and  family  lives.  And  we  don*t  intend 
to  add  to  the  rhetoric  any  more  than  seems  irresistible  .  .  . 

But  here  is  our  two  cents  worth. 

Busing  is  taking  a  lot  of  things  that  don't  have  anything  to  do  with  each  other 
and  putting  them  all  together  and  coming  up  with  a  totally  unrelated  ansnnrer. 

Two  apples  and  an  orange  don't  make  a  peach.  One  long  dist-ance  school  bus 
plus  one  racially  balanced  classroon*  and  one  school  teacher  don't  equal  quality 
education.  What  you  get  instead  is  a  long  distarce  school  bus  with  some  <Us- 
gruntled  parents  at  one  end  and  some  tirfd  childreu  at  the  other,  a  volatile  and 
highly  explosive  classroom  as  «^hildren  ai,tust  to  an  unaccustomed  social  condi- 
t.on,  a  nervous  teacher,  and  anyou**  who  tbinks  that  equals  "quality  education*'  is 
a  mathematical  magician. 

If  the  most  important  human  achievement  of  the  70s  is  racial  adjustment  of 
.<:c!iool  age  children  (a  laudable  goal,  don't  misunderstand  us)  then  busing  is 
certainly  a  drastic  and  dramatic  means  to  that  end— or  if  the  problems  of  the 
inner  city  with  its  ghettos  and  minority  domination  is  the  number  one  ailment  to 
be  dealt  with  in  this  decade  then  btising  i.*?  <*ertainly  a  cure  .  .  . 

But  if,  on  the  other  hand,  the  education  of  this  nation's  children  is  the  school 
system's  chief  reason-for-being,  then  the  quality  of  education  can  be  judged  only 
by  the  academics  offered  and  the  abilities  of  the  teachers.  And  busing  has  nothing 
whatsoever  to  do  with  it.  Not  only  will  it  not  help — it  will  do  mucii  harm. 

If  the  quality  of  public  education  is  to  keep  pace  with  the  expansion  of  man's 
knowledge,  the  schools  must  increase  and  diversify  their  offerings,  the  curricu- 
lum must  be  flexible  enough  to  adjust  to  the  individual's  needs,  the  trades 
should  be  available  for  those  so  inclined,  nnd  all  human  and  financial  resources 
.vlnmld  be  geared  toward  the  production  of  the  educated  man  and  woman.  Wher- 
(»ver  the  socially  integrated  classroom  fits  into  these  goals,  fine.  But  to  divert 
\h\<  nation  from  its  primary  educational  purpose  to  fit  a  mathematical  racial 
(]tio;ient  is  to  take  the  wrong  road  to  a  dead  end. 

We  believe  this  is  persuasive  argument. 

There  are  others. 

The  burden  of  busing  on  little  children  is  a  con.^^ideration,  and  the  loss  of 
the  neighborhood  school  is  tantamount  in  umny  minds  as  a  reason  to  deplore 
busing.  And  then  there  is  also  the  overall  fact  that  with  thousands  and  thou- 
^'flnds  of  parents  actively  protesting  the  decree,  surely  some  persuasion  should 
he  given  to  the  fact  that  after  all,  this  is  their  country  and  their  .school  system 
and  the  determining  role  of  the  parents  should  not  be  assumed  by  a  branch  of 
the  government  over  which  they  have  neither  control  nor  influence. 

Much  is  being  said  about  busing.  For  the  sake  of  all  our  futures,  we  hope  it 
is  being  heard. 

Mr.  Scott.  Afr.  Chairman,  a  niiml>or  of  our  colleagues  are  not  sifrn- 
inff  the  disrharfire  petition  because  tliev  beli(»ve  in  tlie  committee  sys- 
tem, and  they  l)clievo  that  this  committee  will  rcpojt  a  bill  to  the 
House  for  consideration.  This  may  l)e  a  test  as  to  wliother  c:ir  body  is 
truly  the  people's  legislative  body  and  if  sovereignty  does  reside  in 
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the  people  of  the  country  collectively,  because  I  ain  convinced  that  the 
American  people  want  to  stop  the  busing  of  schoolchildren  for  tlie 
puri)Ose  of  achieving  racial  balance  as  a  substitute  for  the  neighbor- 
hood school  concept. 

In  my  opinion,  there  are  a  number  of  ways  to  carrv*  out  the  will  of 
the  American  people.  The  first  is  by  the  enactment  oif  a  law  prohibit- 
ing the  busing  of  children  in  our  public  schools.  This  concept  is  em- 
bodied in  H.Ii.  914  whicli  I  cosponsored  with  Mr.  MizelL  of  Noith 
Carolina,  and  u  numl)er  of  other  Ifembei-s.  Because  of  fear,  however, 
that  this  would  be  declared  uncon5?titutiona],  I  also  joined  Mr.  Mizell 
and  others  in  cosponsoring  a  constitutional  amendment. 

I  would  hope  that  the  committee  would  weigh  the  concept  of  exer- 
cising the  legislative  will  without  amending  the  Constitution  against 
the  need  for  an  amendment  to  the  Constitution  to  accomplish  this 
same  result. 

I  know  that  some  members  of  the  committee  will  disagree  with  this 
premise,  but  there  is  no  doubt  in  niy  mind  that  recent  decisions  of  our 
Federal  courts  are  contrary  to  the  desires  of  the  vast  majority  of  the 
people  of  this  country.  Therefore,  I  hav:j  introduced  measures  in  tlie 
90th,  01st,  and  92d  Congresses  to  limit  the  terms  of  our  Federal  judges 
to  10  years.  The  latest  of  these.  House  Joint  Reisolution  286,  was  intro- 
duced on  Febniary  4  of  1971.  It  provides  for  an  amendment  to  the 
Constitution,  providing  for  10-year  terms,  with  the  right  of  reappoint- 
ment and  reconfirmation. 

Although  this  committee  has  not  held  hearings  on  any  of  these  meas- 
ures, constituents  have  indicated  their  approval 

Under  such  a  measure,  judges  would  still  i-et,ain  their  judicial  in- 
dependence but  would  not  be  irclined  to  act  arbitrarily  as  they  fre- 
quently do  under  lifetime  tenure. 

If  ultimate  sovereignty  does  r'^side  in  the  people  of  the  countrjs  it 
seems  reasonable  that  every  puMic  official,  whether  he  be  in  the  Icffis- 
lative,  executive,  or  judicial  branch  of  our  Government,  should  period- 
ically have  to  account  to  the  people  for  this  stewardship. 

You  and  I  face  the  electorate  everv  2  years.  Members  of  the  other 
body  do  this  ever\^  G  yeai-s,  the  President* every  4  years,  and  the  Gov- 
ernoi-s  of  the  various  States  at  i-egular  intervals.  Periodic  accounting 
of  all  Govemment  officials  to  the  public,  in  niy  opinion,  is  the  only  way 
to  retain  our  representative  form  of  governnibiit. 

There  is  another  manner  in  which  we  can  curb  the  arbitrary  action 
of  our  Federal  couits,  however,  without  an  amendment  to  the  Con- 
stitution. This  is  pursuant  to  the  constitutional  provision  to  the  effect 
that  Federal  judicial  power  "shall  be  vest>ed  *  *  *  in  such  inferior 
courts  as  the  Congress  may  from  time  to  time  ordain  and  establish.*' 
This  is  a  concept  included  in  II.R.  12827  which  I  introduced  on  Febni- 
ary 1,  1972,  and  an  identical  bill,  II.jR.  13176.  introduced  February  16, 
with  cospousors. 

Their  intention  is  to  clarify  the  jurisdiction  of  Federal  courts  with 
regard  to  ca<es  niid  controversies  involving  the  public  schools,  and 
provide  that  ueitlier  the  Federal  district  coui-ts  nor  the  circuit  courts 
of  api^eals  shall  have  any  jurisdiction  to  hear  or  decide  cases  and 
controversies  involving  the  public  schools,  but  that  jurisdiction  witli 
respect  to  such  cases  and  controversies  shall  he  vested  in  the  courts 
of  the  respective  States  and  territories,  with  the  additional  proviso 
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that  the  Supreme  Court  of  the  United  States  shall  retain  appellate 
jurisdiction  by  writ  of  certiorari  to  the  highest  State  or  territorial 
couit  exercising  jurisdiction. 

The  purpose  of  the  bill,  Mr.  Chairman,  is  to  insure  that  cases 
dealing  witli  such  a  vital  local  isbue  as  neighborhood  schools  be  heard 
by  Judges  attuned  to  the  problems  and  the  needs  of  our  communities. 

Protection  of  the  constitutional  rights  of  the  parties  to  disputes  over 
schools  would  still  be  available  on  appeal  to  the  Supreme  Court,  and 
Federal  supreniacv  would  still  be  mamtained. 

There  is  no  doubt  of  the  power  of  the  Congi-ess  to  enact  such  legisla- 
tion, and  to  not  only  set  up  a  Federal  judicial  system  below  the 
Supreme  Court,  but  also  to  fix  the  jurisdiction  of  such  courts. 

The  First,  Congress  exercised  the  power  granted  in  the  Constitution 
when  It  enacted  the  Judiciary  Act  of  1789  (1  Stat.  73).  Congress  did 
not  grant  to  the  Federal  courts  the  full  judicial  power  of  the  United 
states.  Jurisdictional  amount  requirements  kept  many  litigants  from 
Federal  courts  and  sent  them  instead  to  State  courts  to  adjudicate 
Federal  claims.  The  1789  act  contained  no  grant  of  "Federal  ques- 
tion'' jurisdiction,  so  that  suits  arising,  in  the  words  of  article  HL 
Section  2,  "Under  this  Constitution,  the  laws  of  the  United  States, 
and  treaties  *  *  *;'excei>t  where  otherwise  specifically  and  narrowly 
provided  for,  were  required  to  be  brought  in  the  State  courts  until 
18<6  (13  Stat.  470).  And  a  clause  barring  diversity  jurisdiction  where 
diversity  had  been  created  by  the  assignment  of  choses  in  action,  kept 
^1  State  courts  cases  which  the  Constitution  would  have  permitted 
Congress  to  assign  to  Federal  courts. 

In  a  case  involving  the  "assignee  clause,"  the  Court  first-  announced 
the  doctrine  that  Congress  controlled  much  of  its  jurisdiction  and  all 
of  that  of  the  lower  Federal  courts.  In  the  words  of  Justice  Cliase: 
The  notion  has  frequently  been  entertained,  that  the  Federal  courts 
derive  then-  judicial  power  immediately  from  the  Constitution :  but  the 
political  truth  is,  that  the  disposal  of  tlie  judicial  power,  except  in  a 
few  specified  instances,  belongs  to  Congress.  If  Congress  has  given  the 
power  to  this  Court.,  we  possess  it,  not  othenvise:  and  if  Congress  has 
iiot  given  the  power  to  us,  or  to  any  other  court,  it  still  remains  at  the 
legislative  disposal.  Besides,  Congress  is  not  bound,  and  it  would,  per- 
haps, be  inexpedient,  to  enlarge  the  jurisdiction  of  the  Federal  courts 
to  every  subject,  in  every  f  om,  which  the  Constitution  might  warrant 
/  fnj^fw  v.  Bavk  of  North  ^lw;vVa,  4  Dall.  (4  U.S.)  8, 10  (1709).  And 
m  Cart/  v.  Curtis,  o  How.  (44  U.S.)  236,  245  (1845),  it  was  said  that— 
The  .ludiclal  imwer  of  the  United  States,  although  it  has  its  origins  in  the  Con- 
stilut  on,  Is  (excoDt  in  enumeratwl  instances,  applicable  exchisivelv  to  this 
mirt  )  (l(»i)en(lent  for  its  distribution  and  organi/^ition.  and  for  the  modes  of  it« 
excrns^N  eiitiPelv  mnm  the  action  of  Congress,  who  |K)ssess  the  sole  power  of 
creating  the  tribunals  (inforior  to  the  Supreme  Court),  for  tiie  exercise  of  the 
.iiKliHal  power,  and  of  investing  them  with  jurisdicticm  either  limited,  concurrent 
or  exclusive,  and  of  withholding  Jurisdiction  from  them  in  the  exact  degrees  and 
(•hanicter  which  to  Congress  may  j^eem  proper  for  the  public  good. 

/^n^l^'l"^'^'"  expressions,  see,  for  instance,  f<h/>ldon  w  Sill  8  How 
(49  U.S.)  441  (1850) :  Plaqtiemmes  Tropical  Fruit  Co.  v.  ffenderson 
1  <0  U.S.  511  (1808) ;  Kline  v.  Btir/ce  Const.  Co..  260  T^.S.  220  (lOoo)  I 
Lockertyv.  Phimps.  319  U.S.  182  (1943) :  South  Carolina  v.  Katzen- 
hach,  m  U.S.  m,  331-332  (196G). 
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State  judges  under  the  supremacy  clause,  article  VI,  clause  2,  are 
bound  by  oath  to  uphold  the  supremacy  of  the  Constitution  as  well  as 
constitutional  Federal  laws  and  treaties.  Today,  all  cases  which  might 
be  brought  under  "Federal  question"  and  diversity  jurisdiction  in  Fed- 
eral courts  which  do  not  involve  the  requisite  jurisdictional  am^junt 
must  be  brought  in  State  courts.  Litigants  may  on  their  own  bring  most 
cases  in  State  courts  T^^hich  could  he  brought  in  Federal  courts,  ex- 
cepting only  a  few  classes  of  cases  in  which  Congress  has  made  Federal 
jurisdiction  exclusive. 

Mr.  Cliairnmn,  my  bill  does  not  go  to  the  question  of  the  restriction 
of  the  appellate  jurisdiction  of  the  Supreme  Court;,  which  may  be  the 
subject  of  a  difference  of  opinion  because  the  U.S.  Supreme  Court 
would  still  be  the  court  of  last  resort,  even  though  cases  or  controversies 
involving  the  public  schools  would  be  decided  initially  in  State  courts. 

^Vhile  I  have  advocated  amendments  to  the  Constitution  and  Still  do, 
this  route  is  a  longer  and  more  uncertain  one  than  the  process  of  elimi- 
nation of  jurisdiction  over  the  public  schools  from  our  Federal  dis- 
trict and  circuit  cour' s. 

In  conclusion,  Mr.  Chairman,  regardless  of  the  vehicle  used  in  its 
accomplislmient — and  I  know  tliat  this  committee  has  various  pro- 
posals before  it — the  people  of  the  country  want  the  neighborhood 
sdiool  to  be  preserved. 

When  young  couples  are  considering  the  purdliase  of  a  home  in 
which  to  raise  their  children,  they  consider  the  location  of  churches, 
shopping  centers,  and  schools,  as  \^  '1  as  the  general  condition  of  the 
neighborhood.  Children  make  frienus  witJiin  this  neighborhood,  and 
it  seems  reasonable  for  them  to  attend  school  with  the  friends  they 
develop  over  the  years.  In  the  event  they  are  taken  out  of  their  neigh- 
borhoods into  stmnge  areas,  they  are  not  only  less  alert  on  arriva/1  but 
also  away  from  their  friends,  in  strange  nei^borhoods,  and  sometimes 
even  among  hostile  groups.  Emotional  problems  can  develop  from  such 
an  exi)ericnce. 

It  sieems  against  the  interest  of  children  to  attempt  to  use  them  as 
pawns  to  .solve  social  conditions  for  whicli  they  have  no  degree  of 
responsibility. 

Small  children  especially  tire  easily.  I  am  advised  that  they  have 
nap  times  during  the  school  day;  and  kindergarten  and  first  graders 
sometimes  even  attend  school  for  a  lesser  period  of  time  than  tilie  older 
children. 

Mr.  Chairman,  I  am  hopeful  that  the  so-called  strict  constructionists 
who  have  been  appointed  to  the  Supreme  Court  in  recent  years  will 
reversed  the  trial  court  in  the  Richmond  case;  but  the  House  of  Repre- 
sentatives cannot  depend  upon  this  being  done  without  le^slative  ac- 
tion on  our  part.  If  we  are  interested  in  the  welfare  of  children — and 
T  believe  each  member  of  this  committee  is — and  if  we  want  them  to 
ivceive  the  highest  possible  quality  education,  tJien  we  must  find  a  solu- 
tion to  this  i^roblem.  And  I  urge  that  this  committee  bring  this  matter 
to  the  floor  for  consideration  at  the  earliest  i)0ssible  date  so  that  suffi- 
cient time  will  remain  ii)  this  session  of  the  Congress  to  have  the  nec- 
essary legislation  enacted  into  law  Ixjfore  adjournment. 

Again,  Mr.  Chairman  and  members  of  the  committee,  I  appreciate 
your  holding  the  hearings  and  giving  me  the  opportunity  to  ai)pear. 

Chairman  Ceixer.  Mr.  Scott,  you  have  raised  some  very,  very  inter- 
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i'Sting  questions  here,  and  I  w'ant  to  compliment  you  on  your  presenta- 
tion of  the  views  that  you  have  expressed. 

I  would  like  to  ask  tJiis  question :  Do  you  think  it  is  within  the  power 
of  the  Congress  to  deprive  a  Federal  court  of  the  right  to  pass  upon 
a  constitutional  right  that  might  emanate,  say,  from  the  14th 
amendment? 

Mr.  Scott.  Mr.  Chairman,  I  had  the  LegisLitive  Reference  Service 
of  the  Librar>'  of  Congress  prepare  a  memorandum  for  me,  and  it  does 
cite  authority.  There  is  no  question  in  my  mind  that  the  Congress  does 
liave  this  power.  If  you  look  at  page  5  of  the  material,  Mr.  Justice 
Chase  said: 

•'The  notion  has  frequently  been  entertained,  that  the  Federal  courts 
derive  their  judicial  power  immediately  from  the  Constitution;  but 
the  political  truth  is,  that  the  disposal  of  the  judicial  power,  except  in 
a  few  specified  instances,  belongs  to  Congress.  If  Congress  has  given 
the  power  to  this  Court,  we  possess  it,  not  otherwise;  and  if  Con- 
gress has  not  given  the  power  to  us,  or  to  any  other  court,  it  still* 
remains  at  the  legislative  disposal.  Besides,  Congress  is  not  bound, 
and  it  would,  perhaps,  be  inexpedient,  to  enlarge  the  jurisdiction  of 
the  Federal  courts  to  every  suojeot,  in  every  form,  which  the  Con- 
stitution might  warrant." 

With  the  citation  of  authority. 

Mr.  Chairman,  as  far  as  the  constitutional  rights  of  any  individual 
are  concerned,  this  would  be  preserved  because  the  State  courts  judges 
are  sworn  to  uphold  the  Federal  as  well  as  their  State  constitutions, 
and  under  mv  bill,  there  would  be  an  appeal  to  the  Supreme  Co;irt  of 
the  United  States.  We  still  would  have  the  maintenance  of  Federal 
supremacy,  and  any  constitutional  question  could  be  tested  in  that 
way. 

It  would  mean  that  the  trial  courts  would  be  State  courts  rather  than 
Federal  courts.  I  have  no  doubt  that  the  Congress  has  this  power. 

Chairman  Celler.  I  understand  your  position,  then,  is  finally  the 
Supreme  Court  of  the  United  States  would  pass  upon  the  constitu- 
tionality of  the  question. 

Mr.  Scott.  Yes.  sir. 

Chairman  Celler,  My  concern  is  with  whether  or  not  Congress 
would  have  the  right  to  deprive  the  Federal  courts  of  jurisdiction 
to  pass  upon  a  constitutional  question  invohnng  the  14th  amendment. 

Mr.  Scorr.  Mr.  Chairman,  I  believe  the  Congrress  has  the  power  to 
abolish  all  Federal  courts  below  the  Supreme  Court.  Obviously  that  is 
a  drastic  move,  but  the  Congress  has  a  power  to  constitute  the  courts. 
They  have  the  power  in  my  opinion  to  abolish  the  courts. 

Chairman  Teller.  Can  you  conjure  up  any  case  where  that  has 
ever  been  done? 

Mr.  Scott.  No,  sir.  And  I  would  not  advocate  it.  I  think  it  would 
be  a  very  rash  and  an  unwise  move.  But  I  do  believe  this  power  rests 
with  the  Cong'^ss  in  all  courts  below  the  Supreme  Court  because  that 
is  what  our  Constitution  says. 

Chairman  Celler.  Of  course,  if  Congress  would  have  the  rigrht  that 
you  say  it  has,  then  there  would  be  no  nationwide  uniformity.  The 
decision  would  simply  be  limited  to  the  locality  where  the  decision 
was  made. 
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Mr.  Scott.  Mr.  Chairman.  I  do  beliave  tliat  locally,  there  ^-ould  be 
some  lack  of  uniformity  in  that  regaH.  Local  conditions  would  be 
taken  into  consideration.  But,  since  we  woui^  Hiva  the  ultimate  appeal 
to  the  Supreme  Court  on  the  important  constitutional  questions,  I 
think  there  wouid  be  uniformity. 

Chairman  Ceixer.  I  am  not  asking  these  questions  to  indicate  a 
position.  I  want  to  get  clarification  because  we  are  in  virgin  territory 
here.  We  have  never  done  this  before  as  far  as  I  know,  and  we  want  to 
be  sure  where  we  are  going. 

Mr.,  Scott.  Mr.  Chairman,  I  appreciate  verv  much  what  you  are 
doin^,  and  let  me  say  that  the  people  of  Virginia  insofar  as  the  Judge 
Merhige  case  is  concerned,  feel  that  the  judge  is  in  virgin  territory, 
too,  because  I  don't  know  of  instances  in  which  the  political  subdivi- 
sion lines  had  been  abolished  for  school  purposes  as  was  done  in  the 
Richmond-Chesterfield- Henrico  County  case. 

As  you  know,  the  judge  said  we  will  have  one  school  board  consisting 
of  the  entire  Third  Congressional  District  of  Virginia  and,  if  he  can 
do  this  with  regard  to  school  questions,  he  could  do  it  with  other 
local  problems.  He  could  say  you  are  not  getting  tlie  same  trash  col- 
lection in  the  city  and  in  the  suburbs.  Therefore  we  are  going  to  have  a 
congressional-district-wide  trash  collection  service.  We  are  concerned 
about  maintaining  our  local  governments  as  vrell  as  maintaining  the 
neighborhood  school  concept.  This  is  also  virgin  territory. 

Chairman  Celleu.  Mr.  Hungate. 

Mr.  HtrNGATE.  Thank  you,  Mr.  Chairman. 

Do  I  understand,  Mr. 'Scott,  that  you  think  if  the  problems  could  be 
reached,  the  urgency  is  such  that  a  statute  would  be  preferable  to  a 
constitutional  amendment? 

Mr.  SroTT.  Yes,  I  do.  Mr.  Hungate.  When  we  are  talking  about  a 
constitutional  amendment,  as  you  know,  we  have  to  get  two-thirds  vote 
and  there  would  be  some  reluctance  of  some  of  our  members  to  amend 
the  Constitution.  Also,  three-fourths  vote  of  our  State  legislatures 
would  have  to  approve  the  amendment,  and  it  could  take  a  co'isidcrable 
period  of  time. 

I  would  think  in  all  candor,  because  of  the  great  concern  of  tlic 
people,  that  we  should  try  a  number  of  these  approaches,  but  if  tlie 
committee  is  to  recommend  and  report  out  one  measure,  then  T  would 
prefer  that  to  be  done  without  a  constitutional  amendment,  perhaps 
amending  the  Constitution  later,  if  that  is  deemed  necessarv. 

Mr.  Hungate.  I  understand  that  in  some  States  the  rule  iised  to  he, 
and  may  still  be,  that  there  were  courts  of  law  and  courts  of  equity. 
Would  you  think  it  might  be  possible,  or  desirable  if  possible,  to  leave 
undisturbed  the  leiral  powers  but  eliminate  the  equity  power  of  the 
Federal  courts  in  school  decisions? 

Mr.  ScMYTT.  T  would  leave  the  State  laws  as  they  piv,  and  the  cotirt 
that  w'ould  otherwise  have  jurisdiction  would  continue  to  have  it, 
whether  it  be  law  or  an  equity  court.  I  think  It  would  be  very  diffi- 
cult for  us  to  write  a  law  in  which  we  would  delve  into  these  details 
that  would  apply  to  the  different  procedures  we  have  in  the  States. 

Whatever  cx)urt  would  have  jurisdiction,  if  the  Federal  court  did 
not  have  it,  courts  of  general  jurisdiction  in  your  courts  would  have 
the  original  jurisdiction  with  the  right  of  appeal  through  the  State- 
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courts  to  the  higliest  court  of  Mic  State  and  tl^en  to  the  Supreme  Court 
ot  the  Li  lilted  States  through  a  writ  of  certiorari. 
Mr.  HuNGATE.  Tliaiik  you  very  much. 

Your  bills,  H.R.  12817  and  H.^..  1.3176,  are  identical,  I  believe.  You 
are  ]  oined  by  other  members  on  the  latter  ? 
Mr.  Scott.  Yes. 
Mr.  Httngate.  ThauK  you. 
Chairman  Celler.  Mr.  McCuUoch. 

xMr  aicCuLLoCH  Mr.  Chairman,  I  think  Mr.  Scott  has  made  an 
excellent  statement  on  a  question  that  is  one  of  the  most  difficult  of 
all  questions  that  have  been  before  Congress  and  this  committee  since 
1  have  been  here.  I  think  there  are  few  people  in  America  who  do  not 
ove  the  children  but  there  are  many  of  us  in  this  country  who  are  so 
fheStentlon  ^  ^'"^^  t\voM.g\v  that  is  not 

.  I  would  like  to  ask  the  chairman  a  question?  Do  we  have  an  expres- 
sion of  opinion  from  the  Justice  Department «  ■ 
Chairman  Celler.  We  do  not. 
Mr.  McCuLLocH.  Have  we  reque&ced  it  ? 
r'hairman  Celler.  We  have  requested  it. 
.  .'.  r.  McCdxloch.  I  think  it  wo;.ld  be  helpful  if  we  had  an  expres- 
«nv'.  °An°f?'°"  ^rom  the  Justice  Department.  WiL  -Rc-^-x^  used  to 

fSm  tio  w  J  V^^""^  ^  P^P"- 1  ^^^'^  indication 

'Su  S  papers  of  yesterday  and  frorr  the  New  York 

.7n^l,,£«  •  ^'^^^^ut^'e  department  is  going  to  .study  this  question 
<incl  try  to  give  us  an  answer.  •=    -<=  j  ^ 

H,ny;i,^T'^;-^^'"..^''4™^"'  '^^}  •  '^id,  of  coMrse,  hope 

that  the  Jv.stice.  Department  and  the  administration  wo,,!  a  respond 
and  give  us  their  opinion  becauce  T  think  it  always  is  well  to  liave 
Irs  3l''"V^v."*i  ^°"Jd  hope  that  this  committee  and  tlS  Con! 
f-hffi,  'i.T"'^^"*  "P"        executive  branch  to  decide 

T  S/w".w^'^''^^H°,"  is  our  prerogative,  and 

1  would  hope  that  we  would  exercise  it.  f      &  > 

Mr.  McCulloch.  Mr.  Chairman,  if  I  can  respond  in  a  friendlv 
manner  to  that  statement,  I  would  hope  that  we  would  do  Jhat,  tSo.  [ am 
know.^'l,ff^''^"'  ^^"^       goo(f  congressman  that  he  has  been, 

iW  tSf  l     kT^'^i!"!  ^"  °*      "»ost  controversial 

issues  that  have  been  before  this  Congress. 

I  think  that  this  ques;;on  is  one  of  the  most  important,  if  not  the 
most  important,  domestic  question  that  the  Congress  will  have  before 

:^^  JT^''  ""'^i?  ^""^^f        ^  '^^'^       before,  I  hope  that  prejudice 
TIM         ^    "    dominate  our  decision. 
I  like  the  thoughts  provoked  by  your  statement  this  morning. 
Mr.  Scorr.  Thank  vou  verv  much 

atfeLKroTthem. '  '"^  ""^^^ ^  *°  P-«"« 

Mr.  Scott.  Thank  vou,  sir. 
Chairman  Celler.  ilr.  Poff. 

Mr.  Poff.  air  Chairman,  I  welcome  Representative  Scott  to  the.se 
hearings,  and  I  think  the  committee  is,  indeed,  indebted  to  the  witness 
for  the  statement  he  had  prepared  by  the  Library  of  Congress:  it 
dictSn"  sometimes  obscure  ouestion  of  Federal-court  juris- 
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The  chairman  said  quite  right?;-  that  the  questions  we  ask  should 
not  be  taken  as  a  barometer  of  our  attitudes  or  any  of  the  action  we 
expect  to  take. 

Now  with  that  bein^  written  in  the  record,  I  want  to  comment  upon 
one  feature  of  the  jurisdictional  question.  The  question,  to  restate  it 
briefly  is :  Does  the  Congress  have  the  power  to  deprive  Federal  courts 
of  jurisdiction? 

The  language  which  defined  what  is  a  Federal  question  and  which 
undertakes  to  outline  the  jurisdictional  domain  of  the  Federal  courts 
is  found  in  section  2  of  article  3  and  reads,  in  part,  as  follows: 

The  judicial  power  shall  extend  to  aU  Cases,  in  Law  and  Equity,  arising 
under  this  Constitution,  the  Laws  of  the  Uinted  States,  and  Treaties  made,  or 
which  shall  be  made,  under  their  Authority. 

The  Congress  first  acted  in  the  field  when  it  passed  the  Judiciary- 
Act  of  1789,  and  that  act  did  not,  I  repeat,  did  not,  confer  upon  the 
Federal  courts  general  jurisdiction  over  Federal  questions.  No  district 
court,  except  in  isolated  cases,  had  jurisdiction  over  Federal  q,uestior:3 
under  that  act.  Thus,  until  1875  such  Federal  questions  were  brought 
only  in  State  courts. 

That  history  makes  the  point,  that  if  Congress  can  withhold  grant- 
ing Federal-question  jurisdiction  to  Federal  district  courts  for  nearly 
a  century,  it  can  likewise  withdraw  that  junsdiction  today. 

Par  :nthetically  I  might  note,  too,  that  the  gentleman's  bill  does 
not  withdraw  the  particular  Federal  question  from* the  Federal  courts 
entirely.  It  preserves  the  status  of  tne  Supreme  Court  as  the  final 
arbiter  on  such  questions.  That  last  featnre  I  most  heartily  applaud. 

Indeed,  I  think  the  committee  is  indebted  to  the  gentleman  for  the 
scholarly  thought  he  has  brought  to  this  question. 

Mr.  Scott.  Thank  you. 

Mr.  Chairman  and  Mr.  Poff,  could  I  just  call  the  committee's  atten- 
tion, paralleling  wh^t  the  gentleman  has  said,  to  the  very  last  portion 
of  page  5  and  the  be^nning  of  page  6  of  my  statement  where  it  says 
Turner  v.  Bank  of  Aorth  Amerwa  and  Gary  v.  Cwrth^  with  the  cita- 
tions, it  was  said  i  ^^at  the  judicial  power  of  the  United  States,  although 
it  has  its  origins  in  the  Constitution,  is  dependent  for  its  distribution 
and  organization  and  for  the  modes  of  its  exercise,  entirely  upon  the 
action  of  Congress,  who  possesses  the  sole  power  of  creating  the 
tribunals  inferior  to  the  Supreme  Court,  for  th  '  exercise  of  the  judi- 
cial power  and  of  inventing  them  *vith  jurisdiction  either  limited,  con- 
current, or  exclusive,  and  of  withholding  jurisdiction  fron*  them  in 
the  exact  degree  and  character  which  to  Congress  may  seem  proper  for 
the  public  good,  again  citing  authority. 

And  I  thank  my  friend  f :  om  Virginia  for  his  comments. 

Mr.  Poff.  If  T  might  add  one  footnote,  the  Congress  has,  itself,  in 
modem  times,  enacted  Federal  statutes  and  given  State  courts  con- 
current jurisdiction  to  decide  Federal  questions. 

I  suppose  that  mifrht  also  be  considered  another  example  of  how 
Congress  can  treat  this  question  of  jurisdiction  when  passing  Federal 
statutes. 

I  thank  you. 

Mr.  HtJTCHiNSoN.  Mr.  Chairman. 
OhnJiTnan  Cellkr.  Yes,  sir. 
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Mr.  Hutchinson.  I  would  like  to  pose  this  problem.  Let  us  sup- 
pose that  the  Congress  withdraws  jurisdiction  from  Federal  courts 
on  these  school  questions. 

I  am  informed  that  in  the  legislature  of  my  State  of  Michigan  a  bill 
has  been  introduced  which  would  withdraw  the  jurisdiction  of  all 
State  courts  in  Michigan  over  those  questions.  The  power  of  the  legis- 
lature to  define  the  judicial  power  of  the  courts  apparently  is  clear  in 
the  constitution  c!  Michigan.  Presumably,  it  can  withdraw  that  juris- 
diction. 

What  would  be  the  situation,  maj^  I  ask  the  witness,  if  the  le«risla- 
ture  in  his  State  withdrew  the  judicial  power  of  the  State  from  these 
matt  'Ts  and  the  Congress  withdrew  the  judicial  power  from  the  Fed- 
eral district  courts  in  these  matters  ?  Where  would  we  be  then  ? 

Ml.  Scott.  We  would  probably  let  the  school  administrators  run 
the  schools  and,  if  the  people  of  the  country  want  this  to  be  done,  this 
might  not  ^e  a  bad  thing. 

I  don't  think,  in  all  candor,  Mr.  Hutchinson,  that  this  will  happen. 
I  can't  conceive  that  Virginia  would  not  permit  any  judicial  questions. 
Certainly  any  law  that  would  deprive  people  of  a  hearing  of  any  right 
under  the  Constitution,  which  they  are  entitled  to,  would  be  contrary 
to  that  Constitution  and  would  be  held  invalid  in  my  opinion.  As  to 
routine  school  questions,  perhaps  they  would  be  left  to  the  judgment  of 
the  school  administration. 

I  would  hope,  should  this  law  pass,  that  the  Legislatnrp  of  Michigan, 
your  State,  would  not  enact  sucii  a  law.  Have  they  enacted  it,  sir? 

Mr.  Hutchinson.  Oh,  no:  the  bill  has  simply  been  introduced. 
I  don't  even  know  whether  it  has  very  much  support.  But  it  does 
raise  the  question. 

Mr.  SooTT.  Yes,  sir.  Thank  vou. 

Chairman  Celler.  Mr.  McClory. 

Mr.  McClory.  No  questions. 

Chairman  Celler.  If  we  passed  a  statute  which  eliminated  the 
power  of  the  Federal  courts  to  pass  on  these  particular  questions,  and 
the  State  court  rulings  ^^revailed  then  you  would  have  each  State 
with  its  own  particular  rule  concerning  busing.  You  would  have  no 
uniformity  whatsoever,  would  you  ? 

Mr.  ScoTT.  Mr.  Chairman,  we  have  our  various  Federal  district 
courts  now — usually  more  than  one  in  each  of  our  States — and  yet  we 
feel  that  through  the  appellate  process  we  do  obtain  a  degree  of 
uniformity.  It  would  seem  to  me  that  the  same  would  'de  true  as  far  as 
vital  constitutional  questions  are  concerned  through  the  final  author- 
ity r "  the  Supreme  Court  of  the  United  States. 

But  this  is  iust  my  opinion  on  the  question  thr  distinguished  chair- 
man has  posed. 

Chairman  Celler.  Yes,  sir.  Mr.  Hungate. 

Mr.  Hun  GATE.  Thank  you,  Mr.  Chairman. 

In  these  decisions  on  school  desegregation  and  busing,  there  runs 
a  thread  that  the  courts  will  not  lay  down  one  universal  rule.  I  take 
it  you  don't  see  uniforrnity  as  an  absolute  necessity? 

Mr.  ScoTT.  I  would  like  to  see  uniformity  on  matter?)  that  are  not 
purely  local  in  nature.  I  would  prefer  uniformity  and  yet  I  have 
read  the  Charlotte-Mecklenburg  case,  and  in  that,  as  I  see  it,  they 
just  reaffirmed  the  Brown  decision,  and  they  did  not  p  Vocate  the 
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busing  of  children,  but  they  said,  if  it  was  necessary  to  jivevent  dis- 
crimination, this  was  ])ernutted. 

1  think  in  the  Riclimond  case  tliat  tlie  judge  has  taken  the  bit  in 
his  teeth  and  gone  very  far  afield.  I  would  hope  through  the  appellate — 
through  the  appeal  process — that  he  will  be  straightened  out  because 
I  donx  believe  there  is  any  precedent  for  what  has  been  done  in 
Kichmond. 

We  are  talking  about  the  Federal  courts  now,  not  the  State  courts. 
I  think  he  is  entirely  out  of  line  with  the  other  decisions,  but  obviously 
this  is  just  one  indi\ndual  Congressman's  opinion. 

Mr.  PIuNGATE.     ank  you. 

Mr.  PoFF.  Mr.  Chairman,  if  I  may  be  permitted  one  other  question. 

With  res])ect  to  the  question  of  uniformity,  I  find  it  difficult  to  en- 
vision any  situation  insido  or  outside  the  Federal  judicial  system  where 
absolute  uniformity  could  he  achieved,  and  Tf?av  that  for  this  reason. 
The  remedies  fashioned  by  a  district  court  are  fashioned  under  equita- 
ble doctrines,  to  fit  the  fact  situation  in  each  local  school  district:  so 
in  the  nature  of  things,  it  would  be  impossible  to  have  .  bsolute  uni- 
foimity  nationwide. 

I  sug'^^t  that  we  purposely  do  not  have  imiformity  in  the  Federal 
judicial  ,vstem  on  this  and  other  questions  because  we  have  subdivided 
the  judicial  domain  into  different  circuits  and  in  each  of  those  circuits 
we  have  what  we  call  the  law  of  the  circuit. 

In  civil  law  and  in  criminal  law,  decisions  vary  among  circuits  and 
there  is  no  uniformity. 

If  I  may  return  to  the  hypothetical  which  my  distinguished  col- 
league from  ^ficliigan  posed  a  moment  a^ro,  which  was,  if  the  Con;:ress 
should  pass  a  bill  withdrawing  jurisdiction  from  the  Federal  district 
courts  and  subsequently  a  State  should  pass  legislation  withdrawing 
jurisdiction  from  its  State  courts,  what  wotild  be  the  impact? 

^[y  short  answer  to  that  question  would  1^  that  the  State  statute 
under  such  circ\imstances  would  be  unconstitutional  under  the  due 
process  clause. 

Wo\ild  you  agree  with  that  ? 

Mr.  Scorr.  Yes.  I  would,  Mr.  Poff,  if  it  were  an  issue.  I  know  o^ 
the  distinguished  gentleman's  background  in  i-hc  field  of  constitutional 
law,  and  certainly  would  not  take  issue,  bnt  my  jopinion  concurs  com- 
pletely with  his.  It  is  a  riglit  protected  by  the  Constitution,  and  I 
believe  that  a  citizen  is  entitled  to  be  heard.  This  is  part,  of  our  due 
process:  we  cai..ict,  by  act  of  the  legislatun*,  deprive  a  citizen  of  the 
right  (o  be  heard. 

Mr.  PoFF.  I  agree  with  the  gentleman,  and  thank  you. 

Chairman  Celler.  We  realize  how  perplexing  this  problem  really  is. 

Mr.  ScoiT.  Mv.  Chairman,  I  have  been  a  lawyer  for  more  than  30 
years,  and  I  realize  the  distinguished  chairnrian  has  been  knowledge- 
able for  a  far  longer  time,  and  maybe  that  is  how  we  make  a  liying 
because  things  aren't  as  easy  as  they  might  be. 

Chairman  Celler.  Thaiik  you  very  m\ich.  sir. 

Mr.  Scon.  Thank  you,  IMr.  Chairman. 

Chairman  Celler.  Our  next  witness  is  Hon.  Augustus  F.  Hawkins, 
of  California. 

Mr.  Hawkins,  I  understand  you  arc  apper » ^ng  for  the  Congreasional 
Black  Cauctis 
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STATEMENT  OF  HON.  AUGUSTUS  F.  HAWKINS,  A  U.S.  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA,  APPEAR- 
ING ON  BEHALF  OF  THE  CONGRESSIONAL  BLACK  CAUCUS 

^^.l^^k^u^^^7Z^^  T'^'  ^Ir.  Chairman;  I  am  autlioiizeil  to  speak  for 
t he  13  black  Membci-s  of  the  House  of  Representatives.  Reffretfullv 
the  two  otlier  Membei-s  who  had  expected  to  be  here  niv  nSt  in  tJie 
city  today,  but  I  liave  been  asked  to  speak  for  them  and  for  the 
entire  13  Members. 

Ur.  Chaiman,  I  have  distributed  a  statement  whicli  some  time  ago 
the  Caucus  did  adopt,  but  this  morning  1  would  like  to  deviate  from 
that  statement  to  merely  give  some  of  the  educational  aspects  of  this 
problem  because  I  think  that  they  are  interwoven  with  the  legal  aspect 
of  It,  and  I  think  perhaps  have  been  terribly  neglected. 

( 1  he  statement  referred  to  follows : ) 

QoAUTT  Edocation  Shouid  Come  First 

nJlh.h1?lT,tfn°/.l^o'''^"^°  proposed  Constitutional  Amendment  to 

prohibit  busing,  the  Congressional  Black  Caucus  declared  that  quality  education 

^^th°  nif«Ji'?.°'.f^*?"'''  ^  '"«t^<l  of  rewritingYhe  Co^U?Stlon 

improvil^g  our  l^Cr*"  ^^^^  '° 

»t?t^'°K  f^^      ""'"^  ^  many  local  situations,  the  Caucus 

rl^^W^*  !S  ""^^  "  ^  "•"■*^<'y  »"  «<=<»Pte<«  method,  in  other  places  "f 
proh  bUed.  the  cost  ro  local  communities  to  comply  with  judicial  dedslons  of 
equal  educational  opportunities  will  be  too  costly  for  local  Syers  to  bLr 

The  Caucus  then  declared  it  is  well  to  remember  that  busing  hM  onfv  bec^e 
nnf'r,t"^''i^?''  '^"^  mandated  because  states  and  local  schoordls?ricted 
fofS?*"^'",*!  and  unequal  school  systems  but  have  actually 

manipulated  school  boundaries,  segregated  communities,  provided  inferior  ^u- 
rl^TotlSLX  ''"^'"^^  '"^'^  sl.or^changed  n:inUy  chilS'rSf^l^e 

The  Caucus  position  was  stated  In  these  specific  recommendations : 
.«  ,aI  ^MltTH^"^"  ^  .comprehensive  pro^m  that  deals  with  the  real 
SL«  "l"""ff,«<l"5»t'?"-  inolndlng  adeq»ate  funJing;  and  with  the  t«levTnt 
problems  of  better  housing,  full  employmft  and  eqilal  opportunities  for  all 
Americans  to  achieve  their  full  potential  in  a  democ.-atic  societT 
,  ^a'  Tit  ^^'^  'i  incumbent  on  the  Federal  government  to  assume  a  heavier 
load  of  the  cost  of  qualit>  education  and  of  thi  President  to  exeiS^e  a  po°lHvI 
w/ri"'p"''^i*°^^Sl''P    educational  goals  for  the  natton        ^  "^^ 

(3)  We  urge  President  Nixon  to  include  in  his  discussion  on  this  subiect 
not  merely  the  proponents  of  legislation  that  sanction^ti-busln^  amentoe^ 
but  representatlv.  Americans  of  opposing  views  as  well.  Beyond^vM  th"  we 
recommond  that  Immediate  steps  be  Instituted  to  support  S a tlo^  and  Im- 
plement judicial  decisions  already  made  to  provide  eqikl  andXllty 

«„l^pTn? .^"'"L^*^"'.""""  •'20  the  antlZslnramrdZf wm  noi 
solve  any  of  the  real  problems  In  education.  It  will  still  leave  our  schools  un- 
derfinanced, segregated,  and  Inefficiently  operated.  It  will  sustain  r^clste  emS^ 
tlons  and  promote  hostile  divisions  In  our  society.  sustain  rpcists  emo- 

XV  Hawkins.  It  was  the  concern  of  the  Caucus  that  even  if  some  of 
the  imtibusmg  amendments  were  adopted  or  even  if  the  14t'i  amend- 
ment wer'  to  be  nullified,  that  we  still  would  have  a  problem  in  Ameri- 
can education. 

We  are  concerned  about  what  ?s  happening  to  American  education. 
There  IS  a  national  assessment  at  the  present  time  being  made  by  the 
btates  education  commission.  I  think  this  assessment  is  reveal  inc 
some  glarmg  weaknesses  in  American  education,  not  for  black  chil- 
dren  but  "^or  all  children,  white  and  black  children. 
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A  few  years  ago  wlien  we  found  some  weaknesses  in  science,  mathe- 
matics, and  language,  we  passed  the  National  Education  Act  because 
the  Soviets  had  launched  Sputnik  I,  It  did  not  take  us  long  to  recognize 
these  weaknesses. 

So  it  seeini,  to  us  that  the  House  has  not  had  an  opportimity  to  real- 
ly address  itself  to  the  problems  in  education  because  we  have  been 
so  involved  in  the  emotional  issue  of  busing. 

The  House  Education  and  Labor  Committee  has  heid  some  rather 
excellent  hearings  on  this  subject,  but  unvortunately,  our  findings  have 
not  been  presented  to  the  House  because  every  time  a  bill  is  beiore  the 
House  that  pertains  to  education,  the  subject  of  busing  occupies  all  of 
the  time. 

So  it  seems  that  we  somehow  are  neglecting  the  real  basic  problems 
in  American  education. 

While  the  Supreme  Court  had  before  it  in  the  1954  Brmm  case  the 
legal  question  of  what  to  do  about  se^rregated  schools,  the  real  meaning 
of  equality  of  educational  opportunity  was  a  thing  which  seemed  to 
have  bothered  them  the  most. 

The  Court  was  confoimded  by  the  concept  of  separate  but  equal  as 
upheld  in  1896,  for  even  where  equality  appeared  to  exist,  that  is, 
where  aikive  were  equal  facilities  or  equal  teacher  salaries,  equal  ex- 
penditures, for  some  reason  the  results  of  schooling  were  disappoint- 
mg.  It  just  seemed  that  equality  did  not  exist  even  where  it  was  sup- 
posed to. 

While  the  Court's  decision  could  have  rested  adequatel;|ir  on  legal 
grounds,  its  exploration  of  the  educational  causes  of  infenor  schools 
brought  into  the  open  certain  basic  questions  which  had  been  ignored. 

What  is  it  that  makes  a  school  good  or  inferior?  And  why  should 
we  have  the  two  classes?  What  has  the  most  effect  on  achievement? 
How  do  ^^e  assess  the  (quality  of  schools? 

According^  to  their  inputs,  according  to  the  class  size,  teacher  sal- 
aries, the  buildings? 

Or  do  we  as«;ess  them  according  to  the  effects  of  the  inputs? 

In  other  words,  what  results  are  we  obtaining? 

By  looking  into  these  questions,  it  may  be  more  efficient  to  direct 
our  expenditures  in  aifferent  directions  than  v-hnt  we  are  presently 
do'ng. 

It  was  the  persuasiveness  of  these  basic  questions  that  caused  the 
Court  to  leave  many  imanswered  questions  to  administrators  and 
other  officials  of  the  implementation  of  the  Brown  decision. 

This  is  also  why  now  siting  a  discharge  petition  for  passing  an 
anfibusing  amendment  will  solve  nothing,  for  the^  acts  dodge  the 
more  troublesome  and  basic  issues  in  education.  They  are  a  copout. 

Basically  the  issue  is  not  busing,  but  integration. 

Even  where  busing  is  not  involved,  such  as  in  the^  case  of  faculty 
and  school  administrators  or  intraschool  or  extracurricular  activities, 
opposition  to  the  princinlcs  of  the  Brown  decision  and  subsequent 
decisions  is  just  as  severe. 

Busing  also  as  a  substantial  mears  of  desegregation  has  assumed  im- 

Sortance  only  in  recent  years,  the  last  2  or  3,  fully  one  and  a  half 
ecades  after  the  Brorm>  decision. 

Many  means  of  avoiding  extensi^^e  busing  have  been  available  to 
local  districts.  But  they  were  equally  avoided. 


461 


Such  techniqtus  include  pairing,  altering  attendance  lines,  the 
proper  location  of  new  sites,  educational  parks,  strengthening  cur- 
riculum and  teacher  pci*sonncl,  consolidation  oi  regional  planning, 
and  many  others. 

Busing  comes  at  the  end  of  the  line,  and  perhaps  the  Court';'  patience 
with  denance. 

The  argitment  that  the  real  goal  is  quality  education  contains  much 
truth,  if  quality  education  is  properly  defuied  to  include  equality  of 
educational  opix)rtunity  within  the  legal  context  of  the  constitutional 
requirements. 

Some,  however,  would  use  the  phrase  "quality  education"  tc  mask 
separate  and  unequal  education.  Separate  schools  are  a  denial  of  the 
essential  worth  of  human  beings  and  disrespect  in  our  democracy  for 
the  concept  of  one  nation  indivisible* 

Education  is  more  than  academic  performance  or  what  is  revealed 
in  a  standardized  test.  There  are  many  other  attributes  derived  from 
social  interaction  and  open  competitiveness.  Often  attitudes  or  one's 
self-image  can  be  as  important  as  verbal  skill.  Indeed,  they  may  make 
the  difference  in  how  one  performs  in  a  verbal  skill. 

In  the  fight  against  integration,  antibusing  forces  are  sidetiacking 
reforms  in  American  education. 

Likewise  they  are  diluting  the  quality  of  our  leadership. 

Merely  to  be  against  busing  has  become  a  requirement  for  public 
office. 

Thip  is  similar  to  McCarthyism,  to  the  antioriental  spirit  of  a  few 
yeai-s  ago,  to  the  cry  of  niin  and  rebellion  and  Romanism  or  to  be 
against  Negroes  was  a  requirement  to  elect  certain  individuals  in  other 
eras  in  our  national  history. 

How  does  the  Nixon  or  McCarthy  era  face  the  President  of  the 
1370*8,  ana  who  is  polling  the  people  on  whether  they  desire  to  have 
the  law  upheld? 

Lastly,  let  me  make  a  plea  for  a  national  compliance  policy  instead 
of  the  present  fuzzy  and  indistinguishable  policy  that  fluctuates  be- 
tween compliance  and  defiance. 

This  dichotomy  is  no  better  illustrated  than  in  the  President's  sup- 
port of  antibusing  amendments  to  his  own  very  commendable  proposal 
for  a  meaningful  school  desegregation  bill. 

Laxity  and  inequities  in  enforcement  of  law  undermine  confidence 
in  authority  and  encourage  lawlessness.  It  is  absurd  to  express  concern 
oyer  rising  crime  in  the  streets  if  we  tolerate  and  even  encourage 
disrespex^t  for  law  in  the  classrooms  of  America. 

The  charade  of  law  and  order  so  prominent  in  the  last  session  is 
now  revealed  as  out  of  date,  replaced  by  the  waltzing  of  the  antibusing 

A  national  compliance  policy  is  more  than  mere  enforcement  of 
law,  for  which  a  premium  sliould  not  be  needed.  Two  essential  factors, 
it  seems  to  me,  are  necessary.  One  is  funds  and  the  other  is  technical 
assistance. 

In  the  school  desegregation  bill,  so  ably  supported  by  the  adminis- 
tration, it  seems  to  me  we  had  perhaps  a  workable  solution. 

This  provided  for  the  funds.  It  provided  encouragement.  It  pro- 
vided technical  assistance.  It  did  not  er.?oarage,  as  in  so  many  in- 
stances, tiio  lack  of  spirit,  the  lack  of  leaderehip. 
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Is  HEW,  the  Department  of  Healths  Education,  and  Welfare,  in 
favor  of  sucli  enforcement,  or  is  it  ei];;oiinigin«^  tliost*  who  would  de- 
fy the  law? 

Last  ni«,dit  on  a  TV  pro*.n*iuii  I  had  the  oppoitunity  to  listen  to  a 
pci-son  repre^cntinjor  the  depaituient  of  education  in  the  State  of  Con- 
necticut. He  was  indicatin*r  how  in  Hartford  they  had  succeodcdi 
with  Boston,  in  bringing  about  tremendous  improvement  in  the  per- 
formance of  the  chihli-en  of  that  city  and  they  wished  to  extend  this 
proirmm  to  the  rest  of  the  State. 

But  he  indicated  that,  if  some  of  the  antibusing  amendments  now 
pending  in  this  Congress  were  to  be  passed,  they  would  be  stopped  in 
their  tracks  in  such  pro<rress. 

This,  it  seems  to  me,  is  what  the  Department  jf  Health,  Education, 
and  Welfare  is  doing  at  the  present  time,  I  think  the  position  of  the 
President  is  doing  this,  and  I  think  it  is  most  information. 

Is  HEW,  the  Department  of  Health,  Education  and  Welfare 

I  think,  therefore,  that  a  third  factor  in  a  national  compliance  pol- 
icy should  be  the  tyi>e  of  moi-al  leadership  which  today,  unfortunately, 
is  lacking.  ^ 

The  Federal  GovernmCiit  must  move  from  a  pa  -sive  to  more  positive 
role  and  not  as  at  present  to  a  purely  negative  role. 

So  it  S(»ems  to  me,  Mr.  Chainnap.  that  this  is  a  time  of  emotion,  that 
it  is  a  time  of  very  c^^fficult  choices  that  must  be  made.  But  it  seems  to 
jne  that  at  the  present  tijne  too  many  of  our  leaders  are  involved  in 
an  educational  milieu,  in  which  innocent  children  are  going  to  be  edu- 
cationally slaughtered  and  not  enough  of  us  are  rising  to  real  leadtjr- 
ship  in  true  greatness  to  make  this  what  could  be  our  very  finest 
hour. 

,  I  am  very  pleased  to  commend  the  committee  on  gettin<j  into  this 
subject  and  attacking  these  basic  pi-oblenis  and  peiTiaps,  if  you  do 
nothing  more  than  to  slow  down  the  emotional  hysteria  that  is  civcp- 
ing,  that  is  rapidly  involving  this  cx)untiy  in  a  false  debate  over  issues 
that  are  not  basic,  then  perhaps  you  would  have  done  the  greatest 
service  this  committee  has  ever  done  to  the  Nation. 

Chairman  Celler.  I  take  it  that  the  members  of  the  Congressional 
Black  Caucus  are  all  opposed  to  this  amendbnent,  House  Joint  Resohi- 
tion  620 ;  am  1  correct  ? 

Mr.  Hawkins.  Yes,  Mr.  Chairman,  each  one  of  us  is  on  record  of 
being  opposed  to  the  pending  ones,  ana  having  voted  consistently 
against,  all  that  have  been  presented  heretofore. 

Chairman  Celt^er.  Woul  you  care  to  state  for  the  record  the  names 
of  the  members  of  the  Black  Caucus  ? 

Mr,  Hawkins.  Mr.  Charles  Diggs,  of  Michigan;  Mr.  Robert  Nix, 
of  Pennsylvania:  Mr.  Bill  Clay,  of  Missouri;  Mrs.  Shirley  Chisholm, 
of  New  York;  Mr.  Charles  Rangel,  of  New  York;  Mr.  John  Conyers, 
of  Michigan,  w!io  is  also  a  member  of  this  committee;  Mr.  George  ^Col- 
lins, of  Illinois;  Mr.  Ralph  Metcalfe,  of  Illinois;  Mr,  Louis  Stokes,  of 
Ohio;  Mr.  Parren  Mi^chell,  of  Maryland;  Mr.  Ronald  Dellums;  of 
California;  and  Mr.  IVdter  Fauntroj,  of  the  District  of  Columbia. 

Mr.  McCi7LiX)CH.  Mr.  Chairman,  1  should  like  to  say  that  I  think 
you  have  made  an  excellent' statement  for  the  committee  and  fo^ 
the  Congress. 
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I  repeat  again,  this  is  one  of  the  most  important  problems  of  our 
time,  and  I  hope  that  our  decision  thereon  will  not  be  motivated  by 
prejudice. 

Mr.  Hawkiks.  Thank  you,  Mr.  McCulloch. 

May  I  say,  Mr.  Chairman,  that  while  it  may  be  that  the  assump- 
tion is  that  the  13  black  Members  of  Congress  represent  almost 
exclusively  black  districts,  may  I  indicate  that  in  many  of  our  dis- 
tncts  there  is  a  large  percentage  of  groups  other  than  black  con- 
stituents. 

My  own  area  is  almost  50  percent  white.  The  State  initiative  in 
California,  which  has  been  initiated  in  opposition  to  busing,  ori- 
ginated in  my  own  district.  So  some  of  us,  I  think,  face  the  very 
troublesome  and  difficult  groups  that  some  of  you,  I  am  sure,  face 
also. 

Mr.  McClory.  I  would  like  to  ask  a  few  questions,  if  I  may,  Mr. 
Chairman. 

According  to  other  testimony  we  have  heard  that  the  antibusing 
amendment  was  supported  by  both  blacks  and  whites  and  that  there 
is  general  opposition  to  busmg  in  some  of  the  areas  where  there  is 
a  lot  of  crosstown,  long-distance  busing. 

As  a  matter  of  fact,  one  black  witness  in  the  hearings  last  week 
testified  that  he  was  against  busing  and  stated  that  he  wanted  his 
child  to  attend  a  black  school  and  wanted  him  to  associate  with  his 
black  friends  and  did  not  want  him  to  be  bused  a  long  distance  to  sit 
next  to  a  white  child. 

What  do  you  think  about  that  attitude  on  the  part  of  black? 
Shouldn't  that  be  respected  just  as  well  as  the  other  view  that  perhaps 
busing  a  black  child  from  the  inner  city  school  out  to  the  suburbs 
might  provide  a  better  education  ? 

How  do  you  ^eel  about  that  ? 

Mr.  Hawkixs.  Mr.  McClory.  there  are  certainly  a  lot  of  differences 
in  every  jrmup.  I  would  not  want  to  impose  my  views  on  those  who 
ditfi'r  with  them.  Ceilainly  those  who  prefer  separatism,  in  my 
opinion,  in  Aniorica  don't  have  to  fight  for  it.  All  they  have  to  do  is 
separate,  and  I  don't  think  that  is  the  question. 

The  question  is  whether  or  not  the  public  funds  should  be  used  to 
allow  individuals  to  have  their  separate  institutions. 

I  am  one  who  believes  that  those  who  dip  their  fingers  in  the  public 
treasury  should  not  object  if  a  little  democracy  sticlS  to  their  fingers. 

I  would  say  to  those  w*ho  feel  that  way  almt  it  certainly  they  can 
have  their  separate  schools.  I  think  that  the  13  Members  o^  the  Con- 
gress si>eak  probably  for  as  wide  and  as  large  a  section  of  the  black 
population  as  perhaps  any  other  cfroup. 

I  think  that  there  are  some  honest,  differences.  I  think  there  are 
f?onie  black  parents  who  have  come  to  the  conclrsion  that  sonic  of  the 
public  schools  have  become  inferior,  that  black  leaders,  black  teachers, 
and  administrators  could  not  do  any  worse  than  what  the  white 
teachers  and  white  admini?t*iiiors  arc  doin^  at  the  present  time  and 
that  they  would  like  to  take  over  control  of  those  schools. 

Mr.  McCiORY.  In  the  Swann  csise^  limitations  on  busing  were  recog- 
nized. In  view  of  that  could  not  the  Congress  enact  appropriate  leMs- 
lation  whirh  would  delineate  distance  or  time  limitations  and  possibly 
take  into  consideration  other  factors? 
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I  know  that  Congressman  George  Collins  indicated  his  support  of 
legislation  which  would  restrict  busing  where  it  exceeded  certain 
limits  of  time  or  distance. 

Is  that  a  variation  from  the  geneml  Black  Caucus  position,  or  is 
that  consistent^ 

Mr.  Hawkins.  No,  I  think  all  of  us  recognize  inconveniences,  but 
certainly  this  is  a  troublesome  issue.  I  thiuK  many  blacks  feel  that 
tl«ey  are  the  ones  who  are  bearing  the  bnmt  of  compliance  today,  and 
a.  victims  they  do  not  see  why  ftiey  should  be  the  only  ones  to  bear 
the  burden.  Why  should  they  be  the  ones  to  be  bused  away  from  their 
schools?  Why  should  black  teachers  and  black  principals  be  dismissed 
from  the  school  system,  even  when  they  are  more  qualified  than  the 
whites  in  many  instances  ? 

These  are  some  of  the  troublesome  problems  that  blacks  face,  and 
they  see  this  destruction  taking  place.  They  also  know  that  in  many 
of  the  classrooms  to  which  black  children  are  going,  that  they  are  being 
treated  with  a  great  dea^  of  hostility. 

Sometimes  the  teachers,  not  having  been  accustomed  to  such  a  situa- 
tion, are  not  prepared  for  this.  These  are  some  of  the  very,  very  trou- 
blesc^me  problems.  We  recdgnize  these  problems. 

But  the  Question  is  whether  the  law  i»  going  to  be  upheld,  and  I  think 
it  is  only  tnrough  the  encouragement  that  we  will  give  to  upholding 
the  law,  not  only  will  we  bring  about  compliance  or  resi)ect  for  au- 
thority, but  I  thmk  we  would  bring  about  much  better  education  for 
all. 

I  recomize  it  will  be  several  years  of  adjustnient.  but  we  have  al- 
lowed a  decade  and  a  half  to  go  6y  without  making  tb*ise  adjuotments. 

What  we  have  now  is  a  situation  in  ,^hich  decent  people,  in  which 
strong  administrators,  in  wliioh  oualified  teachers  ai .  liesitating.  Tliey 
feel  as  if  we  are  not  encoui aging  tliem. 

We  are  encouraging  the  defiance.  We  are  enccura^ng  individuals 
not  to  want  to  make  integration  wcrk. 

Mr.  McCix)nY.  The  testimony  we  have  receivexl  so  far,  it  is  my  recol- 
lection, has  not  indicated  a  desire  to  avoid  the  effects  of  the  Brtwn 
decision  or  to  go  back  to  the  period  before  that. 

However,  although  the  testimony  has  not  indicated  any  opposition 
to  the  Brmon  decision,  it  has  indicated  opposition  to  decisions  whioh 
have  followed  that,  principally  the  Swmn  decision  and  the  Richmond 
case.  There  seems  to  oe  no  opy^osition  to  the  black  children  being  bused 
into  the  white  schools.  At  least  there  has  not  l>een  any  direct  testimony 
of  that.  You  have  implied  that,  but  we  haven't  anj  direct  testimony 
about  that  that  I  know  of.  But  there  has  been  some  stt*enuons  opposi- 
lion  to  busing  the  white  children  into  the  black  inferior  school.  Even 
Father  ITesburgh,  when  he  was  here^  said  that  lie  supported  busing 
and  didn't  want  us  to  amend  the  Constitution  because  he  thought 
children  should  have  an  opportunity  to  go  to  good  schools  and  not 
ha  vc  to  go  to  bad  schools. 

I  can  support  the  position  of  Vnising  the  black  or  white  from  the 
inner-city  school  into  a  l)etter  school,  out  how  do  you  support  busing 
anybody — ^black  or  white  or  other  color — into  what  is  an  inferior 
.<^cliool? 

Ml  .  Hawkins.  1  think  you  have  put  your  fiuger  right  on  tl»e  problem 
when  you  say  "inferior  school."  Certainly  it  isn't  our  position  that 
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anyone  sliould  he  bused  to  an  inferior  scliool.  Why  should  tliere  be  an 
inferior  school? 

You  are  saying  that  the  verA-  existence  of  inferior  schools  indicated 
that  the  law  is  not  being  upheld. 

We  say  if  the  law  is  upheld,  you  would  not  have  an  inferior  school. 

We  have  many  wonderful  opportunities.  Ceitainlv  we  could  build 
schools  that  are  not  inferior.  We  could  certainly  create  schools  that 
are  so  attractive  that  individuals  would  not  worry  about  whether  they 
are  being  bu^d  or  not. 

There  is  a  school  in  San  Mateo,  Calif.,  which  is  an  excellent  school 
which  a  few  year's  ago  was  all  blark.  The  school  has  been  changed  now. 
It  has  become  the  best  school  ia  that  county  because  it  w'as  strength- 
ened, its  curriculum  was  strengthened. 

It  offers  certain  courses  not  available  elsewhere.  It  offers  perhaps  the 
best  array  of  teachei'S  that  could  be  obtained  in  our  State,  and  what 
has  happened?  White  children  have  volunteered  to  be  bused  to  that 
school  because  that  school  offers  them  something  which  they  want. 

I  say  when  you  have  a  school  that  is  good  and  an  excellent  school, 
parents  are  not  going  to  object  to  their  children  being  bused  to  that 
school. 

Mr.  McCSlort.  No;  but  they  ai'e  going  to  object  when  their  children 
who  are  attending  that  school  are  ordered  to  be  bused  to  an  inferior 
school,  and  inferior  students  are  bused  in  to  that  school. 

Mr.  Hawkins,  Wliy  should  there  be  an  inferior  school  ?  Wh v  should 
you  have  an  inferior  school  to  which  some  children  are  assisted  and 
a  better  sch'/ol  over  here,  and  you  sav  that  these  children  over  here  are 
such  that  you  are  going  to  violate  the  Constitution  in  order  to  main- 
tain a  school  whichjou  admit  is  inferior? 

Mr.  McCix)RY.  You  should  not  have  to.  I  assume  that  you  and  tlie 
Education  and  Labor  Committee,  particularlv  with  the  emergency 
school  legislation,  are  undertaking  to  provide  the  additional  resources 
necessary  to  make  the  inferior  school  a  quality  school,  so  that  it  wili 
meet  the  standards  those  bused  from  other  areas  would  want.  But  that 
is  a  difficult  tap'^j  and  it  is  something  that  t!ie  Federal  Government 
alone,  I  think,  is  n.  going  to  be  able  to  accomplish.  It  takes  a  k  t  of 
local  and  State  input,  as  we)!  as  legislation  and  f  .mds  at  the  Fede  al 
level.  Is^'t  that  true  i 

Mr.  JiAWKiNS.  That  legislation  heads,  I  Lhink,  in  the  right  direc- 
tion, But  there  again  we  get  into  thfj  question  of  busing,  and  some  in- 
dividuals who  aoTvocate  that  education  is  a  local  problem  voted  for  a 
provision  in  that  proposal  to  de))rive  the  State  and  lujal  administrators 
of  using  any  of  the  local  funds  jfor  busing. 

If  they  believe  that  education  is  a  local  matter  why  would  the 
Federal  Government  or  Congress  then  intervene  in  that  local  prob- 
lem ?  Obviously,  it  isn't  a  local  issue.  A  school  district  is  a  creature 
of  the  State,  The  States  have  been  very  zealous  of  maintaining  State 
control,  ond  thev  have  been  very  much  in  opposition,  even  sometimes 
to  Federal  assistance,  on  the  basis  that  that  control  is  being  taken 
away  from  them. 

Ml*.  TflcCLORT.  May  I  ask  one  more  question?  A  number  of  per- 
sons that  I  have  regarded  as  great  civil  rights  liberals  have  suddenly 
emerged  as  strong  proponents  of  antibusing  legislation. 
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Tlie  ethnic  elt.nent  is  deeply  involved  in  this  whole  issue,  too,  is  it 
]iot?  We  have  ethnic  or  racial  neighborhoods  when  there  is  a  strong  re- 
sistance to  busing  tlie  cliildren  out  of  the  neighborhood,  or  for  that 
matter,  bringing  other  ethnic  or  racial  groups  into  the  neighborhood? 
Isn't  that  bemg  exacerbated  by  this  busing  problem? 

Mr.  Ha'vkixs.  Yes,  unfortunately,  I  tnink  the  issue  is  bringing 
out  the  wor:  t  in  most  oi  us. 

Certainly  ihere  are  black  power  advocates  who  would  like  to  take 
over  control  of  the  schools,  and  I  say  black  power  advocates  in  this 
context,  not  in  the  most  acceptable  way,  but  I  think  that  the  law 
must  be  complied  with  by  them  as  well  as  by  others,  and  1  don't 
think  tliiit  we  are  advocating  that  the  law  is  going  to  be  relaxed 
because  some  individuals  would  like  to  take  over  control  of  the 
schools. 

Mr.  McClory.  Thank  you  very  much. 


mittee  has  three  bills  on  the  suspension  calendar,  and  so  we  have 
to  conclude  this  session  by  12  o'clock.  I'hen  we  will  adjourn  this 
hearing  until  Wednesday  morning  at  10  o'clock,  because  tomorrow  the 
subcommittee  meets  on  other  important  legislation. 

We  are  very  grateful  to  you,  Mr.  Hawkins,  for  your  testimony,  and 
we  want  to  thank  you  very  much. 

Mr.  Haw^kixs.  Thank  you,  Mr.  Chairman. 

Chairman  Ceijjer.  Our  next  witness  is  Mr.  William  E.  ]V[inshalK 
of  Ohio. 
Mr.  Minshall. 

STATElffENT  OF  HON.  WILLIAM  E.  MINSHALL,  A  U.S.  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  OHIO 

Mr.  M1XSHAIJ4.  Mr.  Chairman  and  members  of  the  committee,  I 
appear  here  today  as  author  of  House  Joint  Resolution  1039,  a  con- 
stitutional amendment  to  reverse  the  Merhige  decision  by  insuring 
the  right  of  States  to  establish  and  prescribe  powers  of  the  local  edu- 
cational agencies,  and  as  cosponsor  of  constitutional  amendment  House 
Joint  Resolution  646  to  prohibit  the  assignment  of  public  school  stu- 
dents to  particular  schools  on  the  basis  of  race,  creed,  or  color. 

By  this  action  it  should  be  abundantly  clear  lat  I  am  absolutely 
opposed  to  the  mandatory  busing  of  public  schoolchildren  awav  from 
their  neighborhcxl  schools  and  to  the  threat  of  the  heavy  hand  of 
the  Federal  Government  arbitrarily  altering  local  school  distnct 
lx)undaiT  linos. 

At  the  very  outset.  I  would  like  to  remind  this  committee  that  during 
all  my  years  iu  the  Congress,  and  I  am  sure,  as  the  ranking  minority 
member,  my  colleague  from  Ohio,  well  knows,  I  have  voted  for  everv 
civil  rights  bill  they  have  sent  to  the  floor  of  the  House. 

I  reject  the  idea  that  racism  is  involved  in  objections  to  sclioolhus- 
ing.  It  most  certainly  is  rot  factor  in  my  case,  and  my  record  in  sup- 
port of  the  very  bi'ls  you  gentlemen  have  written  in  this  committee  to 
guarantee  the  civil  rights  of  all  Ai;iericans  bears  witness  o  my  state- 
ment. 

In  that  context,  I  also  respectfully  remind  you  that  in  the  Civil 
Rights  Act  of  1964,  your  legislation  for  whlcli  I*  voted,  there  is  provi- 
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sion,  and  it  still  is  on  the  statute  books,  that  spells  out  very  plainly  that 
the  law  in  no  way  authorizes  any  U.S.  official  or  court  to  issue  orders 
seeking  to  achieve  racial  balance  in  schools  by  transporting  children 
from  one  school  to  another,  or  from  one  school  district  to  another,  nor 
did  the  Civil  Eights  Act  of  1964  enlarge  the  courts'  existing  power  to 
insure  compliance  with  constitutional  standards. 

Gentlemen,  that  is  the  law.  It  is  in  section  407(A)  of  Public  Law 
88-352, 1  do  not  see  how  any  of  us  who  voted  for  that  act,  after  much 
consideration  and  debate,  can  now  look  the  other  way  while  the  law 
is  being  flouted. 

The  88th  Congress  recognized,  and  I  now  reaffirm,  that  mandatory 
busing  of  schoolchildren  is  not,  end  I  repeat,  not  a  racial  issue.  The 
antibusing  provision  was  carefully  written  into  tliis  very  civil  rights 
legislation,  because  we  realized  that  forced  schoolbusing  poses  a  real 
threat  to  children  of  all  races  to  their  safety,  health,  to  parents,  and 
to  their  own  participation  in  school  activities,  to  the  very  quality  of 
their  education. 

In  view  of  the  actions  taken  since  1964,  both  by  the  courts  and  De- 
partment of  Health,  Education,  and  Welfare,  it  is  apparr-^t  they  do 
not  intend  to  abide  by  the  law.  There  is  only  one  solution  xemaining. 
By  constitutional  amendment  we  must  remove  from  the  grasp  of  the 
courts  and  the  bureaucracy,  decisions  of  locations  of  school  bound- 
.  aries  and  schoolbusing.  They  have  chosen  to  ignore  the  law  on  the 
statute  books.  I  do  not  believe  they  would  elect  to  ignbi-e  the  Consti- 
tution. 

Years  ago  a  very  great  Senator  from  ■Mnjsarhnsotts,  Senator  Henry 
Wilson,  declared,  "The  States  are  something  yet.''  I  assure  you  on 
issues  of  schoolbusing  and  local  control  of  school  systems,  the  American 
people  are  something  yet,  and  they  will  bo  heard.  American  parents 
of  all  creeds  and  races  from  all  economic  walks  of  life  recognize  the 
need  for  these  amendments  to  protect  their  children. 

I  urge  the  committee  to  report  both  House  Joint  Resolution  646  and 
House  Joint  Resolution  1039  to  the  House  floor  so  that  it  can  work  the 
will  of  tl  3  people. 

At  this  point,  Mr.  Chairman  and  members  of  the  committee,  I  would 
like  to  include  in  the  record  excerpts  of  .some  of  the  lett<jrs  I  h:n-e 
received  from  constituents  explaining,  with  the  insight  only  parents 
possess,  their  c(mcern  for  their  children. 

Chairman  Ckllkr.  The  committee  will  accept  the  material, 

(The  excerpts  follow:) 

From>  a  man  in  Rocky  Jiiver,  Our  children  must  not  be  used  ns  pawn.s 

by  the  experiinentnlists.  .  .  .  Overall,  the  conceDt  of  neighborhood  schools  has 
done  a  pretty  Kood  job  in  educating  our  young  people. 

Lakcwood  Ohio,  mother.-^l  am  opposed  to  forced  busing  of  school  children 
becaus^d)  It  removes  the  children  too  far  from  the  parents  in  case  of  sickness 
or  accident;  i2)  It  breaks  up  the  Parent-Teacher  Association  which  has  been  a 
good  influence  in  our  educational  system ;  (3)  It  breaks  down  the  family  structure 
by  sepnrating  brother  and  sisters,  parents  and  children;  (4)  it's  expensive;  (5) 
Its  worth  has  not  been  proven ;  to  the  contrary  much  harm  has  been  done  to  tho 
Sfil^  ?^l'*^!J*l*!f.^^J"''^"-y  children;  (C)  It's  against  the  statement  in  Hu»  Civil 
Kights  Act  of  1904  that  "bu.sing  shaH  not  be  used  to  obtain  racial  balance". 

ucveland,  Ohio,  wan.--I  am  strongly  opposed  to  busiug  children  out  of  their 
neighborhood.  Any  nmeuihnont  or  law  stopping  such  practice  I  am  for  100%  It's 
high  time  we  st<»pped  federal  judges  from  making  law.  We  did  not  elect  a  one  of 
thoni  to  office,  and  we  can't  vote  them  out.  The  only  thing  a  federal  judge  under- 
stands is  the  nou-er  of  Congress  through  the  people.  Get  us  a  law  now. 
80-449— -72  31 
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Fairview  Park,  OhiOy  acowio«.— Tlie  1904  Civil  Rights  Act  forbids  busing  but 
tills  fiict  nas  been  ignored  by  the  courts.  X  ha^ "3  great  faith  in  America's  elected 
representatives,  but  none  in  the  dictates  of  the  non-elected  judiciarw 

i^evcn  Hillis,  Ohio,  ho metnaker, -^Vorced  busing  is  taking  the  right  of  a  parent 
to  decide  where  his  child  should  go  to  school.  How  can  a  few  judges  or  politicians 
decide  the  future  of  our  children.  We,  as  parents,  want  freedom  to  decide  and 
send  our  sons  and  daughters  to  the  schools  we  want 

A  Parma,  Ohio,  woman,— I  am  100%  against  school  busing.  The  additional 
cost  of  purchasing,  maintaining  and  driving  the  buses  is  another  burden  on  the 
overburdened  taxpayer.  Uur  roads  are  jammed  enough  with  traffic  now,  not  to 
mention  the  added  pollution.  Most  important  of  all,  the  children.  Having  to  get 
up  earlier  in  the  morning,  coming  home  later,  cuts  down  on  free  hours  all 
youngsters  need.  I  know  many  of  our  young  people  walk  a  good  distance  to  avoid 
tlie  bus  ride.  Being  taken  farther  from  home  can  be  traumatic  for  many  chiU 
dren.  Normal-tliinking  people  seek  out  areas  near  schools  when  purchasing  homes. 
I  can  go  on  stating  further  objections  but  cannot  find  one  good  thing  about 
forced  uusiiig  This  will  not  solve  problems,  only  add  to  the  ones  we  now  have. 

A  Fairview  Park,  Ohio,  man,--!  am  writing  in  support  of  your  two  con- 
stitutional amendments,  namely  anti-busing  and  cousoli(»ation  of  school  districts. 
I  believe  these  amendments  would  eliminate  one-man  court  decisions  (such  as 
the  Richmond  one)  of  such  imporlant  questions  affecting  so  many  people.  It 
should  be  one  s  freedom  of  choice  where  one  can  send  his  children— not  a  court's 
decision.  Massive  busing  canuot  possibly  overcome  educational  retardation  of 
black,  yellow  or  white  children.  It  v\ill,  however,  certainly  increase  economic 
costs.  The  time  spent  on  buses  can  certainly  be  put  to  better  use  improving  the 
basic  skUls  such  as  the  chUdren's  reading  ability  (which  is  called  a  key  test  of 
educational  retardation)  in  one's  local  school,  reached  with  a  minimum  of  tran- 
sit time.  School  systems  should  be  on  an  equal  basis  as  far  as  opportunity  is  con- 
cerned and  maintained  so  by  each  state  government. 

A  North  Olmsted,  oKio,  www.— The  objective  should  be  to  improve  the  quality 
of  education  in  all  schools  to  a  common  level.  Busing  just  wastes  money  ^chich 
would  go  for  improving  the  sc'  ooU  themselve'^.  The  i  'ea  of  a  neighborhood 
school  must  be  preserved  . .  .  Parents  and  children  can  maintain  a  closer  interest 
and  participate  in  extra-curricular  activities.  The  other  thing  that  scares  me 
about  busing  is  tlie  safety  of  my  cnild  may  be  threatened.  What  if  my  child  is 
hurt  or  gets  sick  and  is  a  great  distance  away?  We  -  'ill  never  in  good  conscience 
allow  my  child  to  be  bused  when  his  safety  is  in  doubt 

Chagrin  Falls  man.-^l  want  you  to  know  my  opposition  to  any  form  of  cross- 
town  busing  that  is  compulsory  and  will  take  my  children  away  from  the  local 
school  which  my  tax  dollars  support. 

Bedf-^rd  Heights  grandmother,— I  have  all  grown  children,  but  I  do  have 
grandchildren.  I  very  definitely  don't  want  them  bused  to  another  neighborhood 
and  if  tliat  happens  I  know  my  son  will  keep  them  out  of  school.  I  don't  want  that 
to  happen  either. 

Rocky  River  man.— In  my  opinion  he  (Judge  Merhige)  was  not  in  a  position  to 
pass  judgment  on  this  matter.  How  could  a  father  with  a  status  symbol  whose 
son  was  not  in  public  school  but  in  a  well-to-do  private  school  be  able  to  have  an 
unbiased  opinion  in  rendering  his  decision  and  not  have  it  a  sham  on  democracy 
or  a  '  confltci  of  interest". 

Olm  stead  Falls  mother,-^l  feel  that  it  is  an  outrage  that  my  childi  ;n  may 
have  to  be  bused  to  another  city  to  go  to  school  while  we  live  here  and  ,*ay  taxes 
to  schools  someone  else's  children  go  to.  I  feel  it  is  unconstitutional  and  a 
crime.  I  want  to  feel  V  \t  my  children  are  near  and  safe  so  I  don't  have  to  worry 
about  tiiem.  And  shoulu  some  emergency  arise,  I  want  to  be  near. 

Str^ngaville,  Ohio,  man,— We  are  definitely  against  forced  busing.  The  Federal 
government  should  stay  out  of  school  matters  of  this  kind.  Everjone  should  go  to 
his  own  neighborhood  school. 

Parma  Heights  couple,— This  .school  busing  has  our  dander  up.  We've  worktd 
hard  and  long  to  get  where  we  are.  We've  imid  a  lot  of  taxes  to  o./f  school  district 
We  do  not  believe  our  children  should  have  to  go  to  another  rcnool. 

Solop,  man,— I  do  not  believe  it  is  fair  to  any  child  to  be  bused  into  an  unfamiliar 
area— it  would  certainly  be  a  frightening  experience.  We  have  always  taken  an 
Interest  in  our  children  attending  the  best  possible  schools  and  I  cannot  under- 
stjind  how  we  could  actively  participate  in  a  school  many  miles  from  our  home, 
possibly  oven  several  dififerent  school  districts. 

yortn  Olmsted  iw^n.— We.will  never  tolerate  the  pending  bus  program  some  of 
your  colleagues  are  perpetrating. 
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Mr*  MiNSHALL.  I  thank  the  committee  for  its  time. 
Chairman  Celler.  Thank  you,  sir. 

Our  next  witness  this  morning  is  the  distinguished  member  fix>ra 
Temiessee,  James  H*  Quill  en. 

STATEMENT  OF  HON.  JAMES  H.  ttUILLEN,  A  U.S.  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  TENNESSE 

Mr.  QuiLLEX.  Thank  you,  Mr.  Chairman  and  members.  It  is  a  pleas* 
ure  to  appear  before  this  distinguished  committee  in  suppoit  of  legis- 
lation wnich  will  provide  that  no  public  school  student  will  be  assigned 
to  a  particular  school  because  of  his  race,  creed,  or  color. 

On  September  23,  11)71,  I  introduced  House  Joint  Resolution  888, 
calling  for  a  constitutional  amendment  to  provide  that  no  public  school 
student  shall,  because  of  his  race,  creed,  or  color,  be  assigned  to  or 
required  to  attend  a  paiticular  school. 

We  caimot,  we  must  not,  overlook  the  constitutional  route.  This  is 
the  best  way  to  solve  busing  on  a  permanent  basis,  and  I  urgently  re- 
quest that  the  members  of  this  subcommittee  and  the  full  Committee 
of  the  House  Judiciary  give  thoughtful  and  serious  consideration 
to  reporting  cut  a  constitutional  amendment  with  a  favorable 
recomm^.ndation. 

Need!  ^ss  to  say,  I  am  wholeheartedly  in  support  of  such  legislation, 
for  I  iK.ieye  that  it  is  imperative  to  stop  forced  busing  of  our  children 
out  of  their  neighborhood  schools  to  achieve  racial  balance.  It  is  evi- 
dent tliat  the  majority  of  the  people  do  not  want  this,  yet  it  exists. 

For  18  years  we  have  followed  the  simple  guidelines  of  the  Supreme 
Court  s  ruling  in  tlie  case  of  Brown  vei-sus  Board  of  Education  of  To- 
peka.  The  Court  concluded  "that  m  the  field  of  public  education  the 
doctrine  of  ^sepanite  but  equal'  has  no  place.  Separate  educational 
facilities  are  inherently  une<iual/'  With  these  Avords  the  Supreme 
Court  of  the  United  States  in  its  historic  1954  decision  in  Broxon  versus 
Board  of  Education  declared  unconstitutional  those  State  statutes 
requiring  or  pennitting  separate  public  schools  for  white  and  Negro 
children*  This  ruling — rightfully  and  unanimously — simply  stated 
that  it  was  unconstitutional  to  assign  students  to  school  because  of 
their  race.  What  are  the  schools  doing  now?  Under  court  orders  they 
are  assigning,  and  busing,  students  to  school  because  of  their  race. 

In  my  opinion,  tlie  Couit  has  made  a  180-degree  turn  since  the  1954 
decision  by  tellhig  us  that  race  must  be  a  determining  factor  in  the 
assignment  of  students  to  public  scliools.  I  believe  tliis  last  decision  and 
impetus  is  wrong. 

Tlie  Constitution  says,  in  effect,  that  laws  are  to  be  colorblind,  and 
this  is  good.  It  is,  I  feel,  wrong  to  give  a  person  special  consideration 
because  of  the  color  of  his  skm — just  as  it  is  wrong  to  discriminate 
against  him  for  the  same  reason.  Persons  of  every  color  should  be 
treated  equally  and  should  be  given  the  same  opportunities.  The  de- 
nial of  any  right  or  privilege  of  citizenship  because  of  race,  creed, 
or  color  cannot  be  defensible  on  legal  or  moral  pounds. 

After  many  years  of  turmoil  and  wasted  time  and  money,  we  finally 
got  around  to  eliminating  assignment  by  color,  and  now,  in  a  complete 
turnaround,  the  Supreme  Court,  in  the  Charlotte-Mecklenburg  case, 
Swann  versus  Board  of  Education^  has  decided  that  we  should  assign 
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stutkiits  by  their  color  and  bus  tlie:n  across  town  in  order  to  educate 
them  by  set  ratios.  However,  I,  along  with  numerous  lawmakers  and 
concenied  citizens  all  over  the  United  States,  feel  tliat  we  should  not 
divide  people  along  racial  lines  and  then  allot  each  group  so  many 
l)ercentage.s. 

Thei-e  are  many  things  wrong  with  the  forcible  transfer  of  cliil- 
then  from  a  nearby  school  to  one  across  town  in  order  to  obtain  the 
proper  racial  balance.  It  is,  for  one  thing,  a  waste  of  time  and  monev 
tiuit  could  better  be  spent  in  providing  a  quality  education  for  both 
black  and  white  students. 

To  those  of  us  who  are  concerned  with  the  education  of  our  chil- 
dren, it  is  a  known  fact  that  our  schools  already  find  it  necessary  to 
cope  with  inndetjnate  operating  budgets,  and  now  they  mu?t  plan  vast 
outlav?  for  tlie  purchase  and  operation  of  enlarged  bus  fleets. 

This  money,  1  believe,  could  certainly  be  used  to  better  the  present 
education  piogram  for  all  children,  regardless  of  color,  and  this  is 
not  a  view  of  whitco  only,  but  it  is  also  shared  by  many  of  our  black 
leader?. 

>fr.  William  Easpbcrry,  a  black  columnist  for  the  Washington 
Post,  points  out  that: 

Convoluted  efforts  to  achieve  racial  balance  are  not  likely  to  produce  educa- 
tional improvements  for  the  black  children  on  whose  behalf  they  are  under- 
taken ...  in  financially  strapped  school  districts  throughout  the  country  it  ninko.*! 
more  jaense  to  spend  available  resources  for  improving  education  than  tripling 
bus  fieets  in  order  to  furnish  every  black  child  with  a  white  seatmate. 

The  additional  funds  required  for  forced  busing  could  be  better 
spent  in  upgradinjsr  our  total  education  system  so  that  each  child  would 
have  an  opportunity  to  get  the  best  possible  education  and  at  the  same 
time  attend  his  neighborhood  school. 

The  money  could  be  used  to  pui*chase  better  teaching  materials,  to 
provide  for  special  programs,  to  increase  the  teachers'  salaries  or  to 
build  new  and  better  school  buildings.  Yet  these  needs,  under  forced 
busing,  must  take  second  place  to  the  need  of  setting  ratios  which  will 
achieve  racial  bain  iice  in  our  schools. 

The  Supreme  Court  decision  makes  it  possible  for  our  children  to 
receive  a  second-rate  education  by  attending  a  racially  balanced  school. 
Is  this  where  our  priority  lies  today?  I  say  to  you,  Mr.  Chairman,  and 
to  other  members  of  this  committee,  the  answer  to  that  question  must 
be  "No." 

Forced  busing  to  achieve  racial  balance  is  also  a  waste  of  time.  It 
is  my  strong  feeling  that  the  time  each  child  is  required  to  be  on  a 
bus,  in  some  cases  as  much  as  or  more  than  2  hours  per  day,  could 
better  be  spent  either  in  the  classroom  or  at  home,  rather  than  riding 
clear  across  town  so  that  he  can  sit  next  to  someone  whose  skin  is  a 
different  color  than  his  own. 

Another  thing  wron^  with  the  forcible  transfer  of  children  from  a 
nearby  school  is  the  effect  this  act  will  have  on  the  children.  It  is  my 
feeling,  which  is  also  shared  by  literally  thousands  and  thousands 
and  thousands  of  concerned  parents  and  educators,  that  reouiring  chil- 
dren of  both  races  to  be  transported  long  hours  throu^li  congested 
traffic  arteries  for  many  miles  to  schools  remote  fi*om  their  homes  is 
not  in  the  best  interest  of  these  young  children. 
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The  inconvenience,  fatigue,  lack  of  normal  recreational  time  after 
school,  and  the  necessity  of  arising  at  early  hours  are  all  incompatible 
with  the  schedule  and  routine  which  children  should  maintain.  Be- 
cause of  the  new  schedules  imposed  by  forced  busing,  in  many  in- 
stances, there  can  no  longer  be  time  for  a  Boy  Scout  or  Girl  6cout 
meeting  after  school  because  school  is  too  far  away. 

Again,  it  is  many  times  impossible  to  participate  in  the  athletic 
programs  of  the  school  because  of  the  distance  involved.  It  is  a  known 
fact  that  the  greater  the  distance  between  home  and  school,  the  less 
interest  there  will  be  in  school  activities. 

So  it  is  evident  that  the  heaviest  price  of  forced  busing  is  being  paid 
by  tlie  rhildren  who  are  being  forced  to  ride  a  bus  to  a  strange  school 
which  they  do  not  want  to  attend.  They  must  leave  behind  friends  and 
activities  that  play  a  major  role  in  their  lives  in  order  to  achieve  some 
arbitrary,  racially  balanced  school  system.  Is  this  fair  to  these  chil- 
dren? 

Finally,  the  forced  busing  of  children  across  town  is  an  added  burden 
on  the  taxpayers.  Where  is  the  money  for  all  this  busing  coming  from? 
Tlie  answer  to  tliat  is  obvious :  from  the  taxpayers. 

Today  when  taxes  are  ever  increasing,  why  should  we  expect  the  peo- 
ple to  shoulder  another  heavy  financial  burden  in  order  to  pay  the  cost 
of  forced  busing  which  they  strongly  oppose  in  the  first  place?  The 
taxpayers,  wlio  have  contributed  billions  of  dollars  for  our  schools, 
will  not  continue  to  support  expenditures  to  implement  policies  of 
which  they  strongly  disapprove. 

One  of  my  constituents  writes : 

If  busing  is  done  because  children  cannot  get  the  education  they  should  have, 
I  would  agree;  but,  if  it  is  only  to  provide  a  certain  mixture  of  whites  and 
blacks,  I  think  it  Is  absurd  .  .  with  the  school  systems  asking  for  more  fximU 
each  year,  this  added  expense  is  unnecessary. 

Forced  busing  should  not  be  permitted.  This  is  a  complete  waste  of 
the  taxpayers'  money,  and  tne  people  will  not  stand  for  such  a  needless 
expense. 

Mr.  Chairman,  there  is  another  fact  which  I  would  like  to  impress 
on  the  members  of  this  committee  today,  and  it  is  that  opposition  to 
forced  busmg  does  not  spring  out  of  deep-seeded  prejudices.  It  is  not 
regional.  Parents  throughout  the  country  are  opposed  to  the  forced 
busmg  of  children  out  of  their  neighborhood  schools. 

One  parent  writes  to  me : 

I  am  writing  this  letter  to  protest  the  proposed  busing  in  Mempliis.  JM  me  sav 
first  that  I  am  not  a  Sontlierner.  I  was  born  in  Ohio  but  raised  mostly  out  West. 
I  went  to  school  with  Negroes  all  my  life  and  never  felt  pushed  around  because 
it  was  by  choice  for  aU  races. 

Secondly,  my  eiglit-year-old  daughter  had  two  excellent  Negro  teachers  lier 
first  and  second  year  in  Memphis  schools,  both  of  whom  she  adored  and  respected. 
I  am  trj'ing  to  impress  upon  you  the  fact  this  is  not  prejudice  speaking. 

This  gentleman  then  goes  on  to  say : 

But  we  feel  it  is  wrong  when  a  child  lives  three  blocks  away  from  school  and 
possibly  will  be  bti*ied  4.>  minutes  away  to  a  school  she  does  not  want  to  attend. 

^  Also  one  more  important  factor  should  be  remembered— the  ma- 
jority of  the  people  are  opposed  to  forced  busing.  This  is  evident 
throughout  the  country.  I  ask  you,  who  are  we  to  ignore  this  wish  ?  Let 
me  remind  you  that  Congress  must  act  to  prevent  forced  busing.  The 
majority  of  the  people  speak  to  us  in  this  regard. 


In  conclusion,  I  \yould  like  to  say  that  I  believe  in  the  Constitution, 
and  I  believe  that  it  is  a  valid  document;  yet,  when  a  few  use  it  to 
impose  their  will  on  the  many,  then  I  stron^rly  believe  that  it  is  time 
to  amend  the  Constitution  to  reflect  the  wishes  of  the  people^  House 
Joint  Resolution  888  will  do  this.  It  will  return  equality  to  all,  regard- 
less of  race,  creed,  or  color. 

It  is  my  hope  that  this  committee  will  act  favorably  so  that  once 
again  the  voice  of  the  majority  will  be  heard  and  so  that  this  most 
dangerous  threat  to  our  education  system  will  be  removed  once  and 
for  all. 

I  appreciate  the  opportunity  to  appear  before  this  distinguished 
subcommittee  and  I  urge  row  to  give  favorable  consideration  to  a 
constitutional  amendment  to  do  away  wiih  forced  busing  to  achieve 
racial  balance. 

Let  me  take  this  opportunity  to  offer  my  congratulations  to  each 
and  9very  one  of  yon  for  the  fine  job  that  vou  are  doing  and  I  am 
especially  appreciative  of  the  fact  that  you  are  holding  these  hearings. 

Thank  you,  Mr.  Chairman. 

Chairman  Celler.  Mr.  Quillen,  t  is  always  a  pleasure  to  have  you. 
We  arc  especially  happy  to  have  heard  from  you  on  this  very,  very 
difficult  question.  It  has  been  yory  enlightening  and  we  want  to  thank 
you  very  much,  sir. 

Air.  Qm.LKx.  Thank  you  very  much,  Mr.  Chairman. 

Chnirmaji  Cklleu.  Our  next  witness  is  the  distinguished  gentleman 
from  Texas.  Graham  Purcell. 

STATEMENT  OF  HON.  GRAHAM  PURCELL,  A  U.S.  RilPRESENTATIVE 

IN  CONGRESS  FROM  THE  STATE  OF  TEXAS 

i 

^Ir.  Pt-rckix.  Mr.  Chairman,  I  appreciate  this  opportunity. 

I  am  going  to  ask  permission  to  file  my  statement  and  not  take  the 
timetoreadittoyou, 

I  am  for  the  legislation  that  is  before  you.  I  am  against  busing  and 
I  am  m  full  agreement  with  what  tho.^e  .vitnespes  are  proposing  to  you. 

So  with  your  permipsion,  Mr.  Chai- man,  I  will  file  my  statement 
and  not  take  the  time  of  the  oommitt^'C  to  read  it 

Chairman  Ceu.eh.  Thank  you. 

We  will  file  your  statement,  sir,  and  thank  vou  very  mucli  for  vour 
reprosontations. 

(Tlie  statement  referred  to  follows :) 

Statement  of  Hon.  Graham  PtmcErx,  A  U.S.  Representatht  in  Congress  From 

THE  State  of  Texas 

Mr.  Chairman,  the  topic  of  concern,  the  busing  of  schoolchildren  to  balnnce 
racially— on  an  experimental  level— the  attendance  throughout  whole  school  dis- 
tricts, has  generated  more  confusion,  more  fear,  and  more  mistrust  of  the  Fed- 
eral government  than  any  issue  in  recent  memory.  It  is  the  mandatory  obligation 
of  this  collective  body  of  the  Representatives  of  the  people  to  still  this  confusion, 
calm  this  fear,  and  dispel  this  mistrust  The  furor  surrounding  the  busin.c;  issue 
has  scarred  the  complexion  of  the  real  problem  to  the  point  where  it  is  no  longer 
the  issue  at  hand. 

Mr.  Chairman  and  Members  of  the  Committee,  you  have  heard  colleagues  sit 
where  I  am  sitting  and  explain  at  length  that  tlMs  question  is  not  a  racial  qties- 
tion;  rather,  they  say,  it  is  a  question  of  freedom.  I  say  it  is  a  question  of  both. 
We  must  realize  that  at  Issue  in  these  hearings  is  a  question  which  has  its 
foundation  r-oted  in  the  law  of  this  Nation  which  states  that  '*to  separate 
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children  in  grade  and  high  schools  from  others  of  similar  age  and  qualifica- 
tions solely  because  of  their  race  generated  a  feeling  of  Inferiority  as  to  their 
status  in  the  community.'*  The  landmark  decision  in  Brown  v.  Board  of  Educa^ 
tion  further  stated  that  forced  segregation  of  schoolchildren  affected  their  mo* 
tivatlon  to  learn. 

It  was  precisely  this  kind  of  segregation  which  was  attacked  in  that  1954 
decision.  Since  1954  the  Courts  hare  not  been  alone  in  fighting  the  lingering 
problems  of  racial  segregation.  We  turned  the  comer  on  segregation  well  back 
in  the  19G0's.  Racial  restrictions  in  housing  have  been  eliminated,  and  there  has 
been  genuine  progress  in  wiping  out  the  discrimination  which  for  so  many  dec- 
ades prevented  black  Americans  from  .'Sharing  the  Job  and  other  economic  oppor* 
tnnities  of  our  country. 

Until  this  busing  scheme,  thougli,  no  one  was  forced  to  attend  one  public 
facility  over  another;  certainly  convenience  and  traditional  neighborhood  afilli- 
ations  have  dictated — exactly  as  they  should — ^the  choice  of  schools.  The  answer 
to  what's  left  of  that  1954  dilemma  U  simply  to  quit  skimping  on  money  for 
neighborhood  schools  which  are  not  of  the  same  caliber  as  the  others  in  a  given 
community.  Quite  obviously,  if  equal  education  for  aU  is  to  b<»  our  objective, 
and  it  must,  then  jve  must  provide  equal  faciliUes.  Carting  chilcU^n  hither  and 
yon  like  so  many  crates  of  cabbage  doesn't  change  a  system  of  unequal  facilities 
one  bit 

If  voluntary  integration  is  our  objective,  and  I  agree  that  it  should  be,  then  we 
must  go  beyond  providing  merely  equal  facilities.  Instead,  two  decades  later, 
Federal  officials  have  struck  and  insisted  upon  the  notion  that  forcefully  up- 
rooting American  schoolchildren  from  their  familiar  neighborhood  schools  and 
sending  them  rattling  off  across  town  to  strange  areas  is  exactly  what  the  Court 
had  prescribed.  HEW  officials  seem  to  insist  that  this  scheme  and  this  sclienie 
alone  will  satisfy  the  Supreme  Court  mandat3. 

But  no  thought  seems  to  be  given  to  the  fact  that  at  hand  is  not  tho  «aine 
problem  the  Supreme  Court  attacked.  We  arc  not  confronting  the  forced  segre- 
gation of  conmnmity  facilities.  We  are  confronting  the  inequality  of  community 
f«ncilities. 

\  niike  th(»se  <loihtere(l  officials,  I  say  there  are  alternatives  to  providini?  an 
ab'-7>lntely  pfin.il  «ind  racially  integrated  ed(  cation  to  the  children  of  this 
country  which  can  l)e  bad  without  yanking  them  out  of  their  home  surronndincr<» 
ftnd  freighting  them  like  so  many  laundry  bags  back  and  forth  ncTn*?Q  their 
commtmities.  If  there  are  bad  schools  in  any  part  of  any  American  town — 
I  ask  why  should  any  children,  black  or  white  be  forced  to  continue  to  receive 
their  education  Ihere?  It  makes  the  problem  no  better  that  a  certain  percentage 
of  l>laok  children  and  a  certain  percentage  of  white  children  receive  one  quan- 
tum of  education  while  another  percentage  of  each  receives  another  quantum 
of  a  better  education— :ill  within  the  same  school  system. 

We  should  provide  "magnet"  facilities — for  examples.  s'»hools  with  such  ex- 
cellent full-time  programs  and  supplementary  services  that  they  attract  stu- 
dent<!  from  a  wide  geographical  area.  Unusual  curricula,  designed  to  meet  spe- 
cialised needs,  could  provide  powerful  Incentives.  Through  such  far-sighted 
programs  our  schools  and  communities  could  become  genuinely,  rather  than 
artificially,  integrated 

On  at  least  seven  occasions  Congress  has  enacted  legislation  to  prohibit  Fed- 
eral officials  from,  requiring  busing  "In  order  to  achieve  racial  balance."  The 
first  such  provision  was  contained  In  the  Civil  Bights  Act  of  1964.  Similar  pro- 
hibitions have  been  lnclv|ded  in  the  1066  .'»nd  1967  amendments  to  the  Elemen- 
tary and  Secondary  Education  Act  of  1965  and  In  the  Labor  and  Health.  Edu- 
cation, and  Welfare  Appropriations  Acts  for  fiscal  1908.  1970.  and  1971.  Re- 
cently, the  House  amended  the  Higher  Education  Act  in  a  further  effort  to 
X)Ut  a  halt  to  busing. 

I  have  fully  supported  every  one  of  these  provisions  and  amendments.  Ad- 
ditionally. I  went  to  the  floor  of  the  House  in  the  fall  of  1970  to  discu.ss  this 
issue.  At  that  time  T  outlined  many  of  the  same  things  I  have  said  here  this 
morning.  Other  Members  have  spent  similar  time  on  this  l.ssue.  We  are  as  fnia- 
trated  at  our  efforts  as  American  parentis  are  at  this  imposition  from  a  Federal 
government  which  no  one  can  blame  them  for  mistrusting. 

Mr.  Chairman,  for  the  reasons  which  I  have  outlined  T  Introduced  House 
Joint  Resolution  854  last  September.  Unlike  many  similar  proposed  amend- 
ments to  the  Constitution  which  would  serve  only  to  prohibit  the  use  of  busing 
to  achieve  racial  balance  throughout  community  school  systems,  my  Amend- 
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ment  would  adlitionally  insist  ufKiii  the  imniodiate  equalization  of  all  the 
schools  within  a  given  city  or  town.  I  am  convinced  we  ninst  not  only  put  a 
^to\}  to  the  HEW  sociological  exi)erimentatioii,  but  we  must  also  provide  the 
means  for  a  viable  alternative  to  accomplish  what  is  truly  our  objei-tive— an 
education  unparalleled  in  the  world  which  is  available  to  every  last  child  iu 
the  United  States. 

We  have  an  obligation  to  the  children,  and  we  have  an  obligation  to  the  very 
bedrock  notion  of  a  phrase  th  .c  has  been  so  caught  up  in  the  furor  over  busing 
that  it  has  almost  lost  its  relevance — freedom  of  choice.  It  is  not  a  trite  phrase, 
Mr.  Chairman.  Neither  is  it  a  racial  e'iphemism.  It  is  a  cornerstone  of  life  for 
everyone  bonj  an  Amerit-an  and  it  mh-^t  not  be  shoved  into  obscurity  bv  what 
Winsttm  Churchill  once  called  'the  kmps  of  perverted  science*'— in  this  case, 
perverted  social  science. 

This  Committee  must  act  favorably  upon  a  R«-solution  which  will  meet  all 
of  the  objectives  which  we  must  meet.  Our  acr^on  is  overdue.  None  of  our 
efforts  to  date  have  driven  home  to  the  HEW  and  other  Administration  officials 
the  fact  that  Americans,  regardless  of  race,  want  no  part  of  a  trumpod-up 
scheme  which  will  scatter  their  children  across  whole  cities  on  a  d:ii\v  basis. 

Chairman  Cfxlek.  Our  next  witness  is  the  disthigiiished  gentleman 
from  Alabama,  Ifoii.  Tom  Bevill. 

STATEMENT  OF  HON.  TOM  BEVILL,  A  U.S.  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  ALABAMA 

^Ir.  Bevill.  Thank  you.  Mr.  Chairman.  I  would  like  to  thank  vou 
for  giving  me  this  oppoituuitv  t«  appear  before  this  committee  toiiay 
and  to  express  my  support  for  House  Joint  Resolution  620. 

In  the  light  of  the  recent  ?ourt  decision  in  the  Richmond  case.  I 
feel  that  we  must  proceed  with  all  possible  speed  in  considering  this 
proposed  constitutional  amendment  to  prohibit  the  forced  busing 
sclioolchildren  to  achieve  a  racial  balance. 

You  Imve  already  heard  many  arguments  favoring  such  an  amend- 
ment :ind  arguments  op])osing  It.  And,  you  have  heard  various  other 
proposals  to  stop  busing  uy  legislative  act,s  and  other  means. 

It  is  my  contention,  Mr.  Chairman,  that  these  other  proposals  have 
lH»en  tried  and  failed.  They  simply  arc  ignored  or  bypassed  by  those 
who  would  have  us  continue  this  senseless  busing. 

The  ver}'  foundation  of  our  educational  system  is  being  shaken. 
Throughout  the  land  there  is  upheaval.  There  is  distnist  and  in  some 
cases  thei-e  is  violence.  Most  of  it  has  been  brought  on  by  forced  busing, 
taking  children  from  their  neighborhoods  and  transporting  them  long 
distances  to  schools  thev  do  not  wish  to  attend. 

Forced  busing  to  achieve  a  racial  balance  in  our  school  has,  in  my 
judgment,  significantly  lowered  the  quality  of  education  in  our  Nation* 
It  has  forced  our  educatoi-s  to  lower  their  goals ;  to  change  procedures ; 
to  adjust  to  unfamiliar  patterns  and  programs. 

The  orderly  process  of  education  has  been  frustrated  and  often 
disrupted.  Teachers  have  been  forced  to  abandon  their  teaching  duties 
in  order  to  act  as  disciplinarians  and  guards  to  preserve  the  peace. 

We  should  1)6  spending  the  money  we  arc  currently  spending  on 
busing  to  improve  our  schools— all  of  our  schools  so  that  every  child, 
regardless  of  his  race,  creed,  or  color  would  have  the  opportunity  to 
receive  a  good  education. 

Recent  decisions  made  by  Federal  courts  have  broken  the  longstand- 
ing tradition  of  local  school  l)oards,  parent.^;,  and  the  community  being 
responsible  for  local  schools.  These  decisions  are  contrary  to  the 
wishes  of  the  great  majority  of  the  people  of  this  Nation. 
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Our  scliools  are  becoming  nationalized.  HEIW  edicts  and  Federal 
court  niHu'TS  are  steadily  breaking  down  a  system  which  has  served 
lis  well  these  many  years." 

I  l)elicve  our  goal  of  providing  a  good  education  for  every  child  is 
a  wortlnvhile  goal.  And,  I  believe  it  can  best  be  I'oached  by  making 
good  schools  available  to  every  community  and  by  relying  on  the 
good  judgment  of  the  people  and  local  elected  educational  leaders  to 
control  these  :>chools.  Just  think  what  progress  could  be  made  in  the 
academic  programs  with  the  money  being  used  on  forced  busing. 

The  neighborhood  school  is  the  foundation  of  the  American  sj'stem 
of  education.  It  must  be  pi-eserved.  To  do  this  and  to  protect  the  right 
of  every  citizen,  we  must  adopt  this  constitutional  amendment. 

I  respectfully  urge  this  committee  to  approve  House  Joint  Resolu- 
tion 620  without  delay. 

Thank  you. 

Chairman  Celler.  Thank  you  very  much,  Mr.  Bevill. 
The  next  witness  is  the  distinguished  gentleman  from  Michigan, 
Mr.  James  G.  O'Hara. 

STATEMENT  OF  HON.  JAMES  G.  O'HAEA,  A  U.S.  BEFBESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  MICHIGAN 

Mr.  O'Hara.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Chairman,  I  appear  before  vou  in  support  of  le^slation  or  a 
constitutional  amendment,  if  legisfation  should  prove  ineffective,  to 
prevent  court  ordered  assignment  of  children  to  schools  on  the  basis 
of  race. 

I  believe  in  the  principle  set  forth  in  the  cases  of  Brown  versus 
Board  of  Education  that  it  is  constitutionally  forbidden  to  assign  pu- 
pils to  schools  on  the  basis  of  race.  The  decisions  beginning  with 
United  States  versus  J efferson  County  Board  of  Education  and  ending 
with  Swann  versus  Charlotte-Mecklenhurg  Board  of  Education,  to  the 
extent  they  deviate  from  the  principles  set  foith  in  Brown,  are 
mistaken. 

It  is  my  hope  that  the  Supreme  Court  in  the  Denver  case,  which  it 
has  agreed  to  review,  or  in  some  other  appropriate  case,  will  return 
to  the  principles  of  the  Brown  decisions.  In  this  e\'ent,  no  constitu- 
tional amendment  or  legislation  would  be  required. 

If  this  hope  is  not  fulfilled,  it  will  be  necessary  for  Congress  to  act 
to  reestablisn  those  principles  and  to  require  the  Stater*  an  !  their 
school  systems  to  assign  pupils  to  schools  on  a  racially  nondiscrimi- 
natory, colorblind  basis. 

We  must  be  careful,  however,  that  we  do  not  permit  a  return  to  the 
purposeful  segpregation  which  the  Brotvn  decisions  stiuck  down.  We 
must  not  sanction  freedom  of  choice  superimposed  upon  a  tradition  of 
racially  segregated  schools. 

Rut,  certainly,  we  should  sanction  the  actions  of  a  school  system  that 
now  or  hereafter  shall  assign  students  on  the  basis  of  neighl)Orhood 
attendance  areas  drawn  in  a  racially  nondiscriminatory  manner. 

The  Constitution  requires  no  less.  To  do  more  is  to  repeat  the  very 
evil  that  we  are  attempting  to  correct. 

Chairman  Cei.leu.  Mr.  O'Hara,  I  am  curious  to  know  how  the  Su- 
preme Couit  can  get  some  proposal  berore  it  that  might  change  its 
views  as  expressed  in  the  Brown  case  ? 
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Mr.  O'Hara.  Mr.  Chairman,  I  don't  want  them  to  change  their  vi'  ws 
as  expressed  in  Brown,!  would  hope  they  would  not  and  I  don't  tV  nk 
they  would.  But  I  think  that  those  two  Supreme  Court  decisions 
could  be  cited  .:s  those  that  I  think  have  led  us  down  the  path  that  I 
consider  to  be  mistaken. 

The  fii-st  is  Green  versus  the  County  School  Board.  New  Kent 
Govmty^  and  the  second  is  Swann  versus  Vharlotte-Mecklenhirg  Hoard 
of  Educdtum, 

Chairman  Cetxeh.  Do  I  understand  you  are  offering  another  amend- 
ment; is  that  it? 

Mr.  O'Haha.  Mr.  Chairman,  I  am  not  at  this  time  offering  an  amend- 
ment. I  would  leave  it  to  the  committee  to  frame  such  araendment.  I 
would  suggest  however  that  it  not  take  the  sweeping  purview  of  some 
of  the  amendments  that  have  been  introduced  and  been  advocated  be- 
fore this  committee.  Some  of  them  I  think  would  return  you  to  the 
situation  as  it  existed  before  Brown  and  I  don't  want  to  see  the  situation 
returned  tothepre-Brown  type  of  segregation. 

I  would  think  that  if  you  were  to  go  for  an  amendment,  that  it  ought 
to  be  one  that  was  rather  narrow  in  scope,  perhaps  one  along  the  lines 
mentioned  in  the  next  to  last  paragraph  of  my  statement,  as  saying 
that  no  school  system  that  assigns  students  on  the  basis  of  neighbor- 
hood attendance  areas  drawn  in  a  racially  nondiscriminatory  manner 
shall  be  required  to  adopt  any  other  method  of  pupil  assignment. 

That  is  a  very  simple  and  very  carefully  limited  form  of  moh  an 
am%mdment  which  may  not  be  particularly  eloquent  but  which  I  think 
would  be  better  than  some  of  the  sweepmg  doclar.itions  that  I  have 
seen  which  I  think  might  return  us  to  the  situation  which  existed  before 
the  i?wM?n  case. 

Chairman  Cefxeh.  I  take  it  that  you  believe  in  integration?  • 
Mr.  O'Hara.  I  do  indeed,  Mr.  Chairman. 

Chairman  CEu^Kn.  T  take  it  also  that  you  are  in  favor  of  the  Dingell 
bilL  H.R.  13534.  which  provides  among  other  things,  that : 

No  court  of  the  United  States  shall  Issue  an  order  requiring  the  transportation 
of  stndents  or  the  merger  of  school  districts  as  a  means  of  eliminating  racial 
segregation  in  schools  if  ...  the  court  determines  such  plan  [desegr^tion 
plan]  provides  for  assignments  of  students  to  schools  on  a  racially  non-discrimi- 
natory  basis  and  in  a  manner  whldi  will  result  in  the  elimination  of  segregation 
in  such  schools  to  the  maximum  extent  feasible  without  requiring  the  transpor- 
tation of  students,  or  their  attendance  in  the  schools  of  a'lother  such  agency, 
for  that  purpose. 

How  can  that  be  done  without  busing  ? 

Mr.  O'Hara.  To  begin  with,  Mr.  Chairman,  this  is  Mr.  Dingell's 
bill  and  I  undei-stand  he  is  going  to  be  testifying  before  you  and  I 
think  he  will  probably  expand  upon  the  ideas  in  it.'l  ha\e  cosponsored 
It  with  Mr.  Dingell  and  all  it  says  is  that  the  assignment  system 
must  be  one  that  is  not  discriminatory  in  any  way. 

If  you  can  redraw  geographic  attendance  areas  or  take  other  steps 
of  that  nature  in  a  way  that  would  promote  desegregation  of  the 
schools,  then  you  ought  to  do  so;  that  is,  without  requiring  the  trans- 
portation of  students  or  their  attendance  in  the  schools  of  another 
such  agency  for  that  purpose. 

Chairman  Cfxlkh.  You  stated  in  your  answer  exacth'  the  import  of 
my  question.  How  could  that  be  done? 


erJc 


477 


Mr,  O'Hara,  To  the  extent  that  a  school  system  has  racially  discrim- 
inatory attendance  areas,  correction  of  them  would  result  in  more 
integration.  I  think  that  you  might  in  other  ways  change  attendance 
areas.  You  might  pair  schools  if  the^^  were  nearby  schools  and  involved 
essentiallv  the  same  basic  neighborhood  and  make  one  of  them  a  school 
for  grades  1  through  3  and  the  next  a  school  for  grades  4  through 
6.  I  think  in  that  way  you  might  attain  some  fairly  considerable 
dep'ee  of  integration  where  none  exists  today, 

I^iit  you  would  not  be  able  to  achieve,  in  a  metropolitan  area  such 
as  the  one  you  represent  or  the  one  I  represent,  integration  in  every 
school  in  the  area,  .  , 

Yor  could  not  do  that  because  housmg  patterns  would  not  permit  it. 

Cliuirnian  Cellkr.  I  believe  you  are  smcere  that  this  might  be  done 
that  vf  ay,  but  how  can  Congress  bind  the  Supreme  Comt  to  do  it  tliat 
way  that  you  outline?  Can  we  say  to  the  Supreme  Court,  *'You  shall 
do  it  this  way  and  no  other  way," 

This  is  a  bill  thai  you  are  offering,  not  a  constitutional  amendment, 

Mr,  O'Hara,  Yes,  and  my  hesitation  about  the  Dingell  bill  is  that  I 
am  dubious  whether  or  not  we  can  achieve  this  by  legislation  and, 
therefore,  as  I  said  in  my  ptatenient,  I  support  legislation  or  a  consti- 
tutional amendment  if  leg*  ilation  should  prove  ineffective. 

I  have  heard  many,  many  qualified  lawvers  who  would  claim  that 
yju  could  do  this  by  legislation.  Indeed  tlie  claim  has  been  made  by 
the  Vice  President  of  the  United  States  and  by  the  majority  and 
minority  loaders  of  the  U.S.  Senate  that  you  can  take  care  of  this 
problem  bv  legislation. 

I  am  dubious,  Mr.  Chairman,  but  I  don't  feel  in  a  position  to  say  that 
you  absolutely  cannot ;  although  I  am  dubious  I  did  agree  to  cosponsor 
this  bill  that  Mr,  Dingell  has  introduced  because  I  think  it  is  a 
good  idea  and  a  good  piece  of  legislation. 

Chairman  Celler.  Justice  Burger  in  the  Swann  case,  speaking  for  a 
unanimous  Court,  said  among  other  things: 

.Tust  as  the  race  of  students  must  be  considered  in  determining  whether  a 
constitutional  violation  has  occurred,  so  also  must  race  be  considered  in  formu- 
lating a  remedy.  To  forbid,  at  this  stage,  an  assignments  made  on  the  basis 
of  race  would  deprive  school  authorities  of  the  one  tool  absolutely  essential 
to  fulfillment  of  their  constitutional  obligation  to  eliminate  existing  dual  school 
systems. 

So  here  in  advance  you  have  an  opinion  by  the  Supreme  Court 
.  which  would  in  effect  negate  what  you  and  the  distinjruished  repre- 
sentative from  Michigan,  Mr.  Dingell,  would  provide  in  H.R.  13534. 

^r.  0'H.\RA,  Mr.  Chairman,  as  I  attempted  to  make  clear,  it  is 
my' personal  view  that  legislation  would  probably  be  ineffective,  al- 
though there  are  others  who  claim  the  contrary.  I  think  probably 
a  constitutional  amendment  will  be  required  unless  the  court  in  the 
Denver  case,  or  in  some  other  appropriate  case,  modifies  the  rule  that 
it  laid  down  in  Swann  v.  Charhtte-Meeklenberg  and  the  rule  that  it 
laid  down  in  Green  v.  New  Kent  Cownty  School  Board. 

But  Mr.  Din^elPs  bill  I  thought  was  a  mfxitorious  one  when  he 
showed  it  to  me.  When  he  asked  would  I  be  willing?  to  cosponsor,  I 
told  him  I  would,  even  though  I  am  doubtful  that  k jislation  would  be 
effective  in  this  particular  case. 


Mr.  Hutchinson.  Mr,     airman,  I  have  a  question. 
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Mr.  Chairman,  I  would  like  to  welcome  my  colleague  from  Michi- 
gan as  a  witness  this  morning.  I  appreciate  verv  much  the  statement 
he  ..as  made  and  would  simply  like  to  ask  him  if  he  would  a<rree 
with  the  observation  that  I  am  about  to  make.  Perhaps  he  won't.  He 
has  said  he  is  dubious  that  legislation  could  bo  effective  to  eleminate 
this  problem.  I  wonder,  if  the  Congress  should  enact  legislation  to  lay 
down  a  ^ideline  for  the  courts  which  would  perhaps  change  the  di- 
rection m  which  we  seem  to  be  going  now  whether  such  a  guideline 
would  be  accepted  by  the  courts.  ' 

In  other  words,  would  the  courts  hold  that  the  Congress  has  laid 
this  down  as  a  national  policy  with  regard  to  inordinate  busing  and 
accept  this  direction  from  the  Congress  ? 

protection  of  the  law  is  a  very  broad  concept.  Certainly 
the  14th  amendment  never  intended,  by  its  words,  tiiat  the  Supreme 
^^ourt.  would  be  conr.titnted  a  superlegislature. 

The  fifth  section  of  the  14th  amendment  vests  in  Congress  the  power 
to  enforce  it.  In  order  to  do  that  effectively,  Congr^s  should  have 
power  to  prescribe  guidelines,  and  in  a  sense  to  define  the  terms. 

bo  1  come  back  to  my  original  question.  Suppose  the  Congress  does 
pass  legislation  directly  predicated  upon  its  power  under  the  14th 

th!?eS^''  ^""^^  ^"^""""^  ^^'^^^ 

Mr.  O'Hara.  My  friend  from  Mich'gan  has  very  ably  stated  the 
case  for  legislation.  It  is  true,  as  the  gentleman  points  out,  that  the 
i£.nT?{!^^''*'  article  V,  grants  the  power  of  the  Congress  to  im- 
plement this  amendment  by  legislation. 

The  question  then  is,  even  thoiigli  we  state  in  the  preamble  tliat 
we  are  acting  musnant  to  this  grant  of  anthoritv  to  enforce  the  14th 
amendment,  whether  or  not  the  Court  would  consider  that  tliat  is  what 
we  were  acnally  doing,  or  whether  the  Court  might  considen  in  li^rht 
ot  the  fact  that  tliev  are  now  using  racial  assignment  and  transpoi'^a- 
tion  as  a  metliod  of  achiovinir  onforconient  of  equal  nroteotion  nro- 
visioiu  that  we  were  limiting  their  abilitv  to  enforce  the  lltli  amend- 
ment f 

I  think  that  will  be  the  question  on  whicli  the  issues  would  turn.  Do 
they  consider  that  we  are  imi)lementing  this  in  accordance  with  our 
n^sponsibihties  under  section  5  of  the  14th  amendment,  or  do  thev 
consider  that  we  are  trying  to  restrict  the  Court  in  violation  of  what 
they  would  consider  their  duty  to  apply  the  14th  amendment  ? 

Chairman  Cellkr.  I  might  ask  a  question  of  not  onlv  our  witness 
but  of  our  distinguished  committee  member  from  Michigan.  Does  not 
the  Court  always,  when  it  declares  an  act  unconstitutional,  repudi- 
ate our  views  and  repudiate  our  philosophy?  It  does  it  al!  of  the  time 
so  why  should  we  expect  that  in  this  vexatious  bussing  problem,  the 
^^"rt  ^onld  to  a  greater  degree  accept  and  bow  down  to  onr  Avislies? 

Mr.  Hutchinson.  If  the  chairman  would  vield,  I  recognize  the 
purport  of  his  statement.  I  don't  have  any  statistics  now,  but  it  has 
been  my  impression  that  the  courts  have  not  been  eager  to  overthrow 
acts  of  Congress. 

As  a  matter  of  fact,  they  have  throughout  our  whole  history  assorted 
that  they  must  give  great  weight  to  acts  of  Congress.  If  there  is  any 
possible  way  of  upholding  those  acts,  thov  must  do  it.  That  has  been 
their  tradition. 
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So  that  I  submit  that  an  act  of  Congiuss  skillfully  drawn  to  accom- 
plish the  purpose,  presumptively  would  be  a  p:uide  to  tlie  courts. 

Chairman  Celler.  I  know  you  are  making  the  statements  in  support 
of  the  very  painstaking  effoits  made  by  Mr.  O'Hara  and  Mr.  Dingell. 
I  want  to  piuise  them  for  their  efforts l?ecausc  they  must  have  given  a 
great  deal  of  thought  to  the  quoi^tion,  but  I  was  curious  as  to  whetJier 
the  Supreme  Court  would  bow  down  to  our  wishes  in  this  regai  d  i 

My.  HmrniNSDX.  I  guess  the  only  way  to  find  out  is  to  try  it,  Mr. 
Chainnan. 

Chairman  Ceixer.  Any  oclier  questions? 

Mr.  Hungate  ? 

Mr.  HuxoATE.  Thank  you,  Mr.  Chairman. 

Mr.  O'llara,  as  I  undei-stood  you,  you  said  that  you  favored  inte- 
gration. It  seems  to  me  in  the  language  of  the  courts  back  in  the  lii^or  n 
case,  there  is  an  attack  on  segregation,  and  that  by  the  time  you  i-earh  ' 
Swami^  there  is  affirmative  duty  to  integrate. 

Neither  the  fifth  nor  14th  aiiiendment  opt  positively  to  demand  inte- 
gration of  the  races  but  only  negatively,  and  forbid  irovemment  to 
enforce  segregation.  I  wonder  if  the  gentleman  would  comment  on 
that 

Mr.  O'lLkRA.  Yes,  I  would  agree  there  had  been  that  shifting  during 
that  time.  I  think  that  the  princinles  in  the  Brown  case  were  correct^ 
and  I  think  the  principles  in  tlie  later  decisions— /S'^i^awn,  and  Green  v, 
Nev^  Kent  Countij—werc,  to  the  extent  thev  went  bevond  Z?rairn, 
incorrect. 

Mr.  HuxGATE.  I  find  in  these  casi^s  on  one  or  two  occasions  they  quote 
with  favor  Cicero  that,  "We  should  not  have  one  law  for  Athens  and 
another  Jor  Rome."  I  think  the  gentleman  would  agree  \nth  that. 

But  they  neglect  Cicero  s  next  line  which  was,  "Nor  will  it  be  one 
rule  today  and  anotJier  one  tomorrow.-'  Do  you  find  that  objectionable 
between  Brown  and  Swann  ? 

Mr.  O'Hara.  Yes,  I  certainly  do. 

Mr.  HuXGATE.  Thank  you. 

Mr.  McCrx)RY.  Mr.  Chairman. 

Chainnan  Celler.  Yes. 

Mr.  McClory.  Mr.  O'Hara,  I  understand  that  you  have  not  signed 
this  discharge  petition  to  discharge  this  committee  from  further  con- 
sideration of  the  constitutional  amendment  that  is  pending  before  us? 

Mr.  O'Hara.  No,  I  have  not,  Mr.  McClory,  because  I  am  little  uncer- 
tain about  the  effects  of  tihe  sweeping  language  of  House  Joint  Resolu- 
tion 620.  To  !Pe  it  appears  that  either  it  does  nothing  or  it  docs  too 
much,  depena  .ng  on  how  you  interpret  it 

You  could  interpret  it  as  simply  restatin;^  the  provisions  of  the  pres- 
ent Constitution,  in  which  ca;v>.  it  does  nothing;  or  you  con'^d  interpret 
It  as  saying  you  shan't  touch  a  school  case  in  any  way,  in  which  case 
It  does  too  muclu 

Mr.  McClory.  But  in  stating  that  you  feel  that  perhaps  the  con- 
stitutional amendment  approach  may  be  tJie  only  route  for  us  to  follow 
now,  vou  are  supporting  m  that  sense  a  constitutional  change  which 
would  limit  or  restrict  the  use  of  busing  in  effecting  desegregation  ? 

Mr.  0'Har.\.  That  is  correct  Mr.  McClory.  If  the  court  does  not.  in 
the  Denver  case  ov  in  a  similar  case,  straighten  out  what  I  consider 
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were  the  errors  of  tlie  Swann  and  Green  decisions,  then  I  would  think 
that  a  constitutional  amendment  would  probably  be  necessary. 

I  would  like  to  agree  with  Mr.  Hutdiinson  that,  legislation  would  be 
enough,  but  I  think  a  constitutional  amendment  may  be  required. 

Mr.  McCloxy.  The  testimony  -we  have  heard  to  date  on  both  sides  of 
the  issue  has  comnletely  supported  the  policy  of  the  Brown  decision. 
H  >wever,  these  subsequent  decisions,  the  Swann  and  other  cases,  have 
been  relatively  recent  crises  which  have  come  at  a  time  when  there  was 
strong  criticism,  especially  on  the  part  of  civil  rights  leaders,  that 
desegregation  was  simply  not  occurring.  The  testimony  that  we  have 
heard  from  Fatlier  Hesburgh  and  from  a  number  of  constitutional 
lawyers  who  have  communicated  with  the  committee,  seems  to  be  all  to 
the  effect  that  adoption  of  a  constitutional  amendment  would  not  only 
put  a  stop  to  desegre^tion  but  would  be  a  backward  step  and  t^ake 
us  back  to  before  the  time  of  the  Brown  decision. 

Now,  how  do  you  reconcile  your  j[>ositiou  as  a  staunch  supporter  of 
civil  rights  legislation  in  the  past,  with  that  position  which  is'now  being 
criticized  as  an  anti-ciyil-rigiits  and  antidesegi-egation  position? 

Mr.  0'Hail\.  I  must  confess  that  I  am  upset  and  disturbed  by  find- 
ing myself  on  the  opposite  side  of  this  particular  issue  with  some  of 
my  friends  and  some  whose  judgment  1  sincerely  respect.  I  don't  be- 
lieve that  a  carefully  drawn  amendment  would  take  us  back  to  the 
pvQ'Bi'Own  decision  situation.  That  is  why  I  emphasize  in  my  state- 
ment, and  I  have  mentioned  here  in  my  subsequent  testimony  that  we 
must  be  very  careful  how  any  such  amendment  is  drawn,  and  it  must 
be  a  ver\'  limited,  carcfullv  drawn  amendment, 

I  haven't  signed  the  discharge  petition  on  House  Joint  Resolution 
620  because  I  am  not  sure  that  it  might  not  take  us  back  before  Brown. 

Mr.  McClory.  And  right  now,  you  don't  have  any  fonn  of  a  con- 
stitutional amendment  to  recommend  to  this  committee  ? 

Mr.  O'Hara.  1  v;ould  be  willing  to  recommend  some  language  to 
you  and  I  can  simply  recite  it:  that  no  school  system  that  assigns 
pupils  on  the  basis  of  neighborhood  attendance  areas  drawn  in  a 
raciahv  nondiscriminatory  manner  may  be  required  to  adopt  any  other 
method  of  pupil  assignmen*^.  There  it  is.  It  is  quite  simple.  It  simply 
says  that  if  a  .school  system  has  a  bona  fide  nongerrymandered  neigh- 
borhood school  system,  it  can't  be  required  to  do  anything  else.  They 
miirht  wish  to  do  more,  but  they  cannot  be  required  to  do  more. 

I  know  a  number  of  communities,  smaller  communities,  ihit  have 
adopted  limited  busing  progi-ams  to  achieve  integration.  I'lev  have 
done  so  without  a  court  order  and  have  done  so  because  in  their  com- 
munity they  thought  it  made  sense.  They  have  done  so  by  the  action 
of  the  elected  school  board.  If  thc^y  want  to  do  that,  I  think  they  should 
be  free  to  do  so.  But  I  don't  think  if  a  community  adopts  a  racially 
colorblind  system  of  neinrhborhood  attendance  areas,  that  it  ought 
to  bo  required  to  do  anvthing  more  than  that. 

Mr.  McCloky.  And  the  local  school  board  would  decide  what  the 
attendance  areas  would  be,  so  long  as  they  were  not  racially  gerry- 
mandered. 

Mr.  3'Hara.  That  is  correct.  As  long  as  it  was  not  gerrymandered 
for  racial  purposes. 

Mr.  McCu)RV.  And  what  about  busing  within  an  attendance*  zone? 
You  might  have  one  neighborhood  or  one  city  that  would  constitute 
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one  zone.  Yet,  if  you  assigned  children  within  that  city-wide  zone  and 
did  not  try  to  desegregate,  you  would  end  up  with  racially  separate 
schools  which,  of  course,  are  unequal. 

Mr.  O'Hara.  I  would  think  that  the  size  of  the  attendance  areas 
would  be  something  left  to  the  local  officials  as  long  as  they  did  not 
design  those  attendance  areas  to  acliieve  a  discriimiiatory  racial  re- 
sult. That  would  be  the  test  that  I  would  apply. 

Mr.  McClory.  Presumably,  we  would  have  the  court  deciding  what 
was  in  the  minds  of  the  school  board  members. 

Mr.  O'Hara.  Well,  we  have  the  courts  deciding  questions  of  intent 
all  of  the  time. 

Mr.  McClory.  In  other  words,  this  would  not  put  an  end  to  so-called 
de  facto  segregation,  unless  there  were  some  racial  fferrvmandering? 

Mr.  O'Hara.  De  facto  i:iegregation  would  not  l)e  forbidden  if  the 
de  facto  segregation  was  truly  that  and  was  not  the  result  of  gerry- 
mandering, that  is  correct. 

Mr.  McCrx)RY.  I  have  no  other  questions. 

Chairman  Ceixer.  If  there  was  a  100-percent  black  school  and  a 
100-percent  white  school,  you  could  not  do  any  busing  between  the 
schools? 

]\Ir.  O'Hara.  No^ou  could  not  be  required  to  do  so  on  the  basis  of 
the  Constitution.  That  is  all  that  I  would  propose. 

For  instance,  there  is  a  small  community  in  my  congressional  dis- 
trict, Mr.  Chairman,  20,000  population.  It  has  only  one  high  school, 
so  that  high  school  is  obviously  integrated.  But  it  has  neighborhood 
attendance  areas  for  elementary  and  junior  high  school  tliat  result 
in  segregation  because  of  housing  patterns. 

They  decided  to  do  away  with  one  junior  high  school  which  was 
substantially  all  black  and  they  bused  kids  to  the  other  junior  high 
schools.  They  in  effect  integrated  junior  high  schools  that  way. 

That  was  the  decision  of  the  community,  and  J  think  that  decision 
ought  not  be-  disturbed.  I  would  not  want  to  forbid  that.  It  seems  to 
make  sense  in  that  community.  No  place  in  that  town  is  more  than 
10  minutes  from  any  other  place,  and  no  place  in  that  town  is  un- 
familiar to  anyone.  They  are  all  going  to  be  going  to  the  same  high 
school,  and  I  think  it  makes  sense  there.  The  community  decided  it 
did,  and  they  adopted  that— and  more  power  to  them.  That  is  fine. 

What  I  am  saymg  is  that  you  could  not  require  school  systems  to 
adoDt  busing  programs  for  integration  or  for  racial  balance  as  long 
as  they  were  operating  in  a  colorblind  racially  nondiscriminatory 
manner. 

Chairman  CEa.ER.  I  want  to  

Mr.  Jacobs.  Mr,  Chairman,  I  have  a  question.  But  I  will  yield  to 
Mr.  McClory. 

Mr,  McClory.  Will  the  gentleman  yield  a  minute  ? 

In  the  grammar  school,  ^re  there  two  grammar  schools,  both  grades 
1  to  8? 

Mr.  O'Hara.  There  are  a  number  of  grammar  schools,  six  or  eiffht 
grammar  schools,  all  of  them  grades  1  through  6,  and  some  of  tliem 
are  substantially  segregated  because  of  housing  patterns. 

Mr.  McClory.  Has  there  been  any  program  to  stagger  the  grades  so 
that  they  could  bus,  for  instance,  grade  1  and  4  and  put  them  in  one 
school? 
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Mr.  0'HiiR.\.  No,  there  has  not. 

Mr.  McClory.  Would  you  object  to  that  kind  of  busing  ^ 

Mr.  O'Haka.  If  the  elected  scliool  board  thought  that  that  system 

made  sense  in  that  community  and  wanted  to  adopt  it,  I  would  support 

their  decision. 

Mr.  Jacobs.  I  welcome  the  gentleman  to  the  committee  also.  He  is 
one  of  the  very  thoughtful  Members  in  the  House  of  Representatives. 

On  the  question  of  neighborhood  school  zones  being  drawn  by  the 
local  boards,  and  that  being  permissible  so  long  as  it  is  not  done  with 
regard  to  race,  color,  and  creed,  suppose  a  local  school  board  were 
faced  witli  two  alternatives,  either  one  of  which  would  be  equally  con- 
venient so  far  as  distance  from  the  homes  of  the  students  was  con- 
cerned. 

But  one  would  involve  a  conscious  consideration  of  integration.  The 
other  would  not  involve  a  conscious  consideration  of  integration — let- 
ting the  chips  fall  where  thejr  may. 

Accept  tliat  hypothetical  m  the  one  alternative  integration  was  taken 
into  consideration  and  lines  were  drawn  equally  conveniently  and 
equally  compactly  but  race  and  color  was  taken  into  account  for  pur- 
poses of  integration.  Would  that  be  prohibited  under  tlie  constitutional 
language  that  the  gentleman  has  discussed  ? 

Mr.  O'Hara.  You  said  you  could  do  it  equally  well  either  way? 

Mr.  Jacobs.  Right,  that  would  be  the  hypothetical.  If  you  draw  a 
straight  line  from  the  schoolhouse  to  the  extreme  distance  within  that 
school  zone,  it  would  be  no  longer  than  the  other  case. 

Mr.  O'Hara.  I  think  the  example  i.s  a  little  bit  fallacious,  if  you 
will  pardon  my  saying  so.  If  the  one  equally  accepts  Ae  way  would  be 
to  produce  integration,  presumably  the  other  equally  acceptable  way 
would  produce  segregation,  not  neutral  results. 

Mr.  Jacobs.  Excuse  me,  on  that  point,  suppose  the  other  way  resulted 
in  token  white  and  token  black  enrollments,  technically  that  would 
not  be  segregation,  as  I  understand  it.  Nonetheless,  it  would  not  be 
integration  as  I  undei'stand  it. 

Mr,  O'Hara.  Presumably,  if  they  made  the  choice  that  would  pro- 
duce less  int^ratlon  and  if  they  had  to  make  other  choices  and  they 
made  them  allalong  the  line  that  would  produce  less  integration,  that 
would  be  very  strong  evidence  that  they  had  not  drawn  a  racially  non- 
discriminatory pattern  of  attendance  areas. 

On  the  other  hand,  if  this  was  tJie  only  choice  of  this  nature  that 
confronted  them  in  the  school  district,  it  seems  to  me  it  would  not 
rule  them  out  whiche  /er  way  they  went  as  long  as  there  was  no  demon- 
strable intent  to  reach  a  racially  discriminatory  result. 

Mr.  Jacobs.  In  other  words,  you  would  favor  language  that  would 
not  prohibit  the  school  hoard  saying,  here  are  two  school  assignment 
maps  of  the  same  neighborhood,  tnider  one  pupils  would  cross  35th 
Street,  the  traditional  black  and  white  dividmg  line,  and  under  the 
other,  the  assignment  area  would  be  bounded  by  35th  Street. 

Under  either  plan  it  would  be  convenient  physically  to  walk  to 
school.  You  would  not,  I  take  it,  favor  language  that  would  limit  a 
school  board's  discretion  of  a  court's  discretion  in  drawing  lines. 

Tlie  problem  we  are  really  after  is  the  crosstown  bus  ride  that  pro- 
duces a  lot  oi  inconvenience  and  a  lot  of  expense  r.nd  winds  up,  in  more 
cases  than  not,  not  accomplishing  anything. 
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Ml'.  O'Hara.  All  I  am  savin;  -s,  if  tbev  adopt  a  racially  nondiscrimi- 
iiatoiy  system  of  geographical  attendance  arenas,  they  can't  be  com- 
pelled to  do  more. 

Mr.  Jacohs.  I  undei-stand.  I  am  groping  for  the  right  kind  of  lan- 
guage so  we  do  what  we  mean  rather  than  we  do  what  we  sav,  which 
might  be  something  else. 

Mr.  OlLvuA.  Mr.  Chairman,  if  I  might  make  one  final  comment,  over 
the  weekend  there  happened  to  come  to  my  attention  an  article  in  the 
March  edition  of  Commentary  Magazine,  written  by  Nathan  Glaser 
titled  "Is  Biisinff  Keally  Necessary."  It  is  an  excellent  article  and  I 
would  like,  if  I  have  permission  of  the  committee,  to  provide  a  copy 
thei-eof  to  be  appended  to  my  statement.  I  would  like,  at  the  Siime  time, 
to  send  copies  to  the  members  of  the  committee  because  ^  ihink  they 
would  be  very  interested. 

Mr  HuNGAiTi  (presiding).  The  committee  welcomes  that  and  with- 
out objection  it  will  be  made  a  part  of  the  record.  And  you  will  fur- 
nish it. 

Mr.  OTIara.  Yes,  I  will. 

(The  article  referred  to  follows :) 

Commentary— Is  Busing  Necessary? 

(By  Nathan  Glazer*) 

It  is  tho  fate  of  any  social  reform  in  the  United  Stiites— perhaps  anvwhere— 
that,  instituted  by  enthusiasts,  men  of  vision,  politicians,  statesmen,  it  is  soon 
put  into  the  keeping  of  fnU-tirae  professionals.  This  has  two  consequences.  On 
the  one  hand,  the  jab  is  done  weH.  The  enthusiasts  move  on  to  new  causes  while 
the  professionals  continue  working  in  the  area  of  reform  left  bnliind  by  public 
attention.  But  there  is  a  second  consequence.  The  professionals,  concentrating 
exclusively  on  their  area  of  reform,  may  become  more  and  more  remote  from 
public  opinion,  and  indeed  from  common  sense.  They  end  up  at  a  point  that  seems 
perfectly  logical  and  necessary  to  them—but  which  seems  perfectlv  outrageous 
to  almost  everyone  else.  This  is  the  story  of  school  desegregation  in  the  United 
States. 

For  ten  years  aftef  the  1954  Supreme  Court  decision  in  Broxvn,  little  was  done 
to  desegregate  the  schools  of  the  South.  But  professionals  were  at  work  on  the 
problem.  The  NAAOP  Legal  Defense  Fund  continued  to  bring  case  after  case 
into  court  to  circumvent  the  endless  forms  of  resistance  to  a  full  and  complete 
desegre^tion  of  the  dual  school  systems  of  the  South.  The  federal  courts, 
having  started  on  this  journey  in  1954,  became  educated  in  all  the  techniques  of 
subterfuge  and  evasion,  and  in  their  methodical  way  struck  them  down  one  by 
one.  The  federal  executive  establishment,  reluctant  to  enter  the  battle  of  school 
desegregation,  became  more  and  more  involved. 

The  critical  moment  came  with  the  passage  of  the  Civil  Rights  Act  in  1964, 
in  the  wake  of  tbo  assassination  of  a  President  and  the  exposure  on  television 
of  the  ^'iol^nt  lengths  to  which  Southern  government  would  go  in  denying  con- 
stitutional  rights  to  Negroes.  Under  Title  IV  of  the  Civil  Rights  Act,  the  Depart- 
ment of  Justict  could  bring  suits  against  school  districts  maintaining  se«,rega- 
tion  Under  O^tle  VI,  no  federal  funds  under  any  program  were  to  go  to  districts 
iJl^nK  f^^i"^^"^?;  Y^^^  v^^sage  of  the  Elementary  and  Secondary 
Education  Act  in  1965,  which  made  large  federal  funds  available  to  schools,  the 
club  of  federal  withdrawal  of  funds  hecanio  effective.  In  the  Department  of 
Xo^^i®  Department  of  Health,  Education,  and  Welfare,  bureaucracies 

rapidly  grew  up  to  enforce  the  law.  Desegregation  no  longer  progressed  painfullv 
from  test  case  to  test  case,  (ndles.sly  appealed.  It  moved  rapidly  as  everv  school 
district  jn  the  South  was  required  to  comply  with  federal  requirements.' HEW's 

1  Nathan  Q]nzoT  Is  professor  of  education  and  Boolal  utructuro  at  Harvard  eiirrptitlv  on 
leave  at  the  Center  for  Advanced  Stnd.v  in  the  Behavioral  Scienc^^ 

thAT^^^iio^^^^^^^  IJevoZf.  Mr.  Glazer  has  written  frequent  y  in 

manv  m,Pv,HS2«         I'SfiuP"  Pol  oy  n  general,  on  problems  of  ethnicity,  and  on  the 

many  questions  siirroundhig  the  organization  of  American  schools. 
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guidelines  for  compliance  steadily  tightened,  as  the  South  roared  and  the  North 
remained  relatively  Indifferent.  The  Department  of  Justice.  HEW,  and  the 
federal  courts  moved  in  tandem.  What  the  courts  declared  was  segregation  be- 
came what  HEW  declared  was  segregation.  After  1969,  when  the  Supreme  Court 
ordered,  against  the  new  administration's  opposition,  the  immediate  imple- 
mentation of  desegregation  plans  in  Mississippi,  no  further  delay  was  to  be 
allowed. 

The  federal  government  and  its  agencies  were  under  continual  attack  by  the 
civil-rights  organiiiations  for  an  attitude  of  moderation  in  the  enforcement 
of  both  court  orders  and  legal  requirements.  Nevertheless,  as  compared  with  the 
rate  of  change  in  the  years  1954  to  1964,  the  years  since  1964  have  seen  an  aston- 
ishJnfj  speeding-np  in  the  process  of  desegregating  the  schools  of  the  South. 

Writing  during  the  President!  ^1  campaign  of  1968,  Gary  Orfield,  in  his  massive 
study.  The  Reconstruction  of  Southern  Education,  stated : 

"To  imderstand  the  magnitude  of  the  social  transformation  in  the  South  since 
1964,  that  portrait  of  hate  [of  black  students  walking  into  little  Rock  High 
School  under  the  protection  of  paratroopers*  bayonets]  must  be  compared  to  a 
new  image  of  tense  but  peaceful  change.  Even  in  the  stagnant  red  clay  counties 
in  rural  backwaters,  where  racial  attitudes  have  not  changed  much  for  a  century, 
doxens  or  even  hundreds  of  black  children  have  recently  crossed  rigid  caste  lines 
to  enter  white  schools.  Counties  with  well-attended  Ku  Klux  Klan  cross-burnings 
have  seen  the  novel  and  amazing  spectacle  of  Negro  teachers  Instructing'  white 
classes.  It  has  been  a  social  transmutation  more  profound  and  rapid  than  any 
other  in  peacetime  American  history. 

'*This  is  a  revolution  whose  manifesto  is  a  court  decision  and  whose  heroes 
are  bureaucrats,  judges,  and  clvil-rlghts  lawyers.*  ♦ 

Mr.  Orfield  thought  that  it  was  all  coming  to  an  end.  With  Nixon  attacking  the 
guidelinti:  that  had  brought  such  progress,  and  with  the  civil-rights  coalition  com- 
ing apart  in  the  fires  of  the  cities  of  the  North.  Mr.  Orfield  wrote,  '*A  clear  elec- 
toral verdict  against  racial  reconciliation  [that  is,  the  election  of  Mr.  Nixon]  could 
mean  that  the  episode  of  the  school  guidelines  may  recede  into  history  as  an  inter- 
esting but  futile  experiment."  Mr.  Orfield  underestimated  the  bureaucrats,  the 
courts,  and  the  overall  American  couiniitment  to  the  desegregation  of  Southern 
schools.  While  Mr.  Nixon's  appointees  were  suffering  the  same  abuse  as  Mr. 
Johnson's  before  them  for  insufficient  zeal,  the  desegregation  of  the  racially 
divided  school  systems  of  the  South  proceeded.  Thus  the  Director  of  the  HEW 
Office  on  Civil  Rights,  J.  Stanley  Pottinger,  could  summarize  some  of  the  key 
statistics  as  of  1970  in  the  following  terms : 

"When  school  opened  in  the  fall  of  1968,  only  18  per  cent  of  the  2.9  mllion  Negro 
children  in  the  Southern  states  attended  schools  which  were  predominantly  white 
in  their  student  enrollments.  In  the  fall  of  1970,  that  figure  had  more  than  doubled 
to  39  per  cent  ♦  ♦  ♦  [and]  the  percentage  of  Negioes  attending  100  per-centWack 
schools  dropped  ♦  ♦  ♦  from  68  per  cent  to  14  per  cent  In  1968,  almost  no  districts 
composed  of  majority  Negro  (and  other  minority)  children  were  the  subject  of 
federal  enforcement  action.  It  was  thought  ♦  ♦  ♦  that  the  limited  resources  of 
government  ought  to  be  focused  primarily  on  the  districts  which  had  a  majority 
of  white  pupils,  where  the  greatest  educational  gains  might  be  made,  and  where 
actual  desegregation  was  not  as  likely  to  induce  white  pupils  to  flee  the  system. 
»  ♦  ♦  40  per  cent  of  all  the  Negro  children  in  the  South  live  in  [such]  sys- 
tems. *  ♦  ♦  Obviously,  the  greater  the  amount  of  desegregation  in  majority  black 
districts,  the  fewer  will  be  the  number  of  black  children  ♦  ♦  ♦  who  will  be 
counted  as  "desegregated"  under  a  standard  which  measures  only  those  minority 
children  who  attend  majority  white  schools. 

**In  order  to  account  for  this  recent  anomaly,  HEW  has  begun  to  extract  from 
its  figures  the  number  of  minority  children  who  live  in  mostly  white  districts  and 
who  attend  meetly  white  schools.  Last  year,  approximately  54  per  cent  of  the 
Negro  children  in  the  South  who  live  in  such  districts  attended  majority  white 
schools.  Conversely,  nearly  40  per  cent  of  the  2.3  million  white  children  who  live 
in  mostly  black  (or  minority)  districts,  now  attend  mostly  black  (or  minority) 
echools.**  ■ 

There  has  been  further  progress  since,  and  if  one  uses  as  the  measure  the  num- 
ber of  blacks  going  to  schools  with  a  majority  of  white  children,  the  South  is  now 
considerably  more  integrated  than  the  North. 

« In  Inequality  in  Education,  Center  for  Law  and  Education,  Harvard  University,  Aug.  3, 
1071. 
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Yet  the  desegregation  of  schools  is  once  again  the  most  divisive  ol  American 
domestic  issues.  Two  large  points  of  view  can  be  discerned  as  to  how  this  has 
happened.  To  the  reformers  and  professionals  who  have  fought  this  hard  fight— 
the  civil-rights  lawyers,  the  civil-rights  organizations,  the  government  officials, 
the  judges— the  fight  is  far  from  over,  and  even  to  review  the  statistics  of  change 
may  seem  an  act  of  treason  in  the  war  against  evil.  Indeed,  if  one  is  to  take  com- 
mitted supporters  of  civU  rights  at  their  word,  there  is  nothing  to  celebrate.  A 
y^*^,^«y^^<^  Civil  Rights  Commission,  the  independent  agency  created  by  the 
Civil  Kights  Act  of  1957  to  review  the  state  of  civil  rights,  attacked  the  govern- 
ment  in  a  massive  report  on  the  civil  rights  enforcement  effort.  "Measured  by  a 
realistic  standard  of  results,  progress  in  ending  inequity  has  been  disappointing. 
*  ♦  *  In  many  areas  in  which  civil-rights  laws  afford  pervasive  legal  protection- 
education,  employment,  housing—discrimination  persists,  and  the  goal  of  equal 
opportunity  is  far  from  achievement."  And  the  report  sums  up  the  gloomy  picture 
of  Southern  school  segregation,  16  years  after  Brown:  "Despite  some  progress 
in  Southern  school  desegregati  a  ♦  ♦  •  a  substantial  majority  of  black  school 
children  in  the  South  still  att^ud  segregated  schools." '  Presumably,  then,  when 
a  majority  of  Negro  children  attended  schools  in  which  whites  were  the  majority, 
success  by  one  measure  should  have  been  reported.  But  in  its  follow-up  report 
one  year  later,  this  measure  of  success  in  Southern  school  desegregation  was  not 
even  mentioned.  The  civil-rights  enforcement  effort  in  elementary  and  secondary 
schools,  given  a  low  "marginal"  sc^re  for  November  1070  (out  of  four  possibili- 
ties, "poor,'  "marginal,"  "adequate,"  and  "good"),  is  shown  as  having  regressed 
to  an  even  lower  "manrfnal"  score  by  May  1»71,  after  HBW's  most  successful 
year  in  advancing  school  integration. 

But  from  the  point  of  view  of  civil-rights  advocates,  desegregation  as  such 
in  the  South  is  receding  as  a  focus  of  attention,  A  second  generation  of  problems 
has  come  increasingly  to  the  fore :  dismissal  or  demotion  of  black  school  prin- 
cipals and  teachers  as  integration  progresses  and  their  jobs  are  to  be  given  to 
whites ;  expulsions  of  black  students  for  discipUnary  reasons ;  the  use  of  pro- 
vocative symbols  (the  Confederate  flag,  the  singing  of  "Dixie") ;  segregation 
within  individual  schools  based  on  tests  and  ability  grouping;  and  the  ilse  of 
pri\.itf  schools  in  which  whites  can  escape  desegregation. 

But  alongside  these  new  is^es,  there  is  the  reality  that  the  blacks  of  the 
North  and  West  are  alsr  segregated,  not  to  mention  the  Puerto  Ricans,  Mexican 
Americans,  and  others,  'jihe  civil-rights  movement  sees  that  minorities  are  con- 
centrated in  schools  that  may  be  all  or  largely  minority,  sees  an  enormous  agenda 
of  desegregation  before  it,  and  cannot  pause  to  consider  a  success  which  is 
already  in  its  mind  paltry  and  inconclusive.  The  struggle  must  still  be  fought, 
as  bitterly  as  ever. 

There  is  a  second  point  of  view  as  to  why  desegregation,  despite  its  apparent 
success,  is  no  success.  This  is  the  Southern  point  of  view,  and  now  increasingly 
the  Northern  ^wint  of  view.  It  argues  that  a  legitimate,  moral,  and  Constitutlonfll 
effort  to  eliminate  the  unconstitutional  separation  of  the  races  (most  Southerners 
now  agree  with  this  judgment  of  Brotcn),  has  been  turned  into  something  else— 
an  intrusive,  costly,  painful,  and  futile  effort  to  regroup  the  races  in  education  by 
elaborate  transportation  schemes.  The  Southern  Congressmen  who  for  so  long 
tried  to  get  others  to  listen  to  their  complaints  now  watch  with  grim  satisfac- 
tion the  agonies  of  Northern  Congressmen  faced  with  the  crisis  of  mandatory, 
court-imposed  transportation  for  desegregation.  On  the  night  of  November  4, 
1971,  as  a  desperate  House  passed  amendment  after  amendment  in  a  futile  effort 
to  stop  busing,  (Congressman  Edwards  of  Alabama  said : 

"Mr.  Chairman,  this  will  come  as  a  shock  to  some  of  my  colleagues.  I  am 
opposing  this  amendment.  I  will  tell  you  why.  I  look  at  it  from  a  rather  cold 
standpoint  We  are  busing  all  over  the  First  District  of  Alabama,  as  far  as  you 
can  imagine.  Buses  are  everywhere  .  .  .  people  say  to  me,  *How  in  the  world 
are  we  ever  going  to  stop  this  madness?'  I  say.  *It  will  stop  the  day  it  starts 
taking  place  across  the  country,  in  the  North,  in  the  East,  in  the  West,  and  yes, 
even  in  Michigan.' " 

And  indeed,  one  of  the  amendments  had  been  offered  by  Michigan  Congress- 
men, long-time  supporters  of  desegregation,  because  what  had  been  decreed 
for  Charlotte.  North  Carolina,  Mobile,  Alabama,  and  endless  other  Southern 
citifts  was  now  on  the  way  to  becoming  law  In  Detroit  and  its  suburbs. 

As  a  massive  wave  of  antagonism  to  transportation  for  desegregation  sweeps 
the  country,  the  liberal  Congressmen  and  Democratic  Presidential  arpirants  who 

*  Federal  Civil  Jtighte  Enforcement  Effort,  1970,  p.  14. 
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have  for  so  long  fought  for  desegregation  ask  themselves  whether  there  is  any 
third  ix)iijt  of  view:  whether  they  must  join  with  the  activists  who  sav'  that 
the  struggle  is  enciless  and  they  must  not  flag,  even  now ;  or  whether  tliev  muM 
joxn  with  the  Southerners.  To  stand  with  ^he  courts  in  their  latest  decisions  is. 
for  lilHTal  Congressmen,  political  suicide.  A  Gallup  sur\-ey  last  October  revealed 
that  70  ix*r  cent  of  respondents  opposed  busing,  almost  as  manv  in  the  East  (71 
per  cent)  ;  Midwest  (77  per  cent),  and  West  (72  i»er  cent),  as'in  the  South  (8'' 
ix»r  oent)  ;  a  majority  of  Muskie  supportei-s  (65  per  cent)  as  well  as  a  majority 
of  Aixon  supporters  (S5  per  cent).  .Oven  more  blacks  oi»i>ose  busing  than  support 
It  (47  to  4;>  per  cent).  But  if  to  stand  with  the  further  extension  to  all  the 
Aortherii  cities  and  suburbs  of  transportation  for  desegregation  is  suicide  how 
can  th**  lil>eral  Congressmen  join  with  the  South  and  with  what  they  view  as 
Aortherii  bigotry  in  opposing  busing?  Is  there  a  third  position,  soinethin^j  which 
responds  to  the  wave  of  frustration  at  court  orders,  and  which  does  not  mean 
the  abandonment  of  hope  for  an  integrated  society? 

How  have  we  come  from  a  great  national  effort  to  repair  a  monstrous  wrong 
to  a  situation  in  which  the  sense  of  right  of  great  majorities  is  offended  bv 
Ijohcies  which  seem  continuous  with  that  ont^e  noble  effort?  In  order  to  answer 
this  question,  it  is  necessary  to  be  clear  on  how  the  Southern  issue  became  a 
national  issue. 

After  the  passage  of  the  Civil  Rights  Act  of  1904,  the  first  attempt  of  the 
South  to  respond  to  the  massive  federal  effort  to  impose  desegregation  iir)on  it 
was  "free<lom  of  choice."  There  still  existed  the  black  schools  and  the  white 
schools  of  a  dual  school  system.  But  no*,  whites  could  go  to  black  schools  (none 
did)  and  the  blacks  could  go  to  white  schools  (few  dared).  It  was  perfectly 
clear  that  throughout  the  South  **freedom  of  choice"  was  a  means  of  maintain- 
ing the  dual  school  system,  in  1966  HEW  began  the  process  of  demanding  statisti- 
cal proof  that  substantially  more  blacks  were  going  to  school  with  wliites  each 
r^J^^^.J^^^^"^  "^^^  tightened  regularly,  by  the  courts  and  HEW,  and  finally, 
in  1968,  the  Supreme  Court  gave  the  coup  de  grace,  insisting  that  dual  school 
s>ster  is  be  eliminated  completely.  There  must  henceforth  be  no  identifiable  black 
schools  and  white  schools,  only  schools. 

1^1"®  remained  as  far  as  statistical  desegregation  was  con- 
cerned; the  large  cities  of  the  South.  For  the  fact  was  that  the  degree  of  segre- 
gation  in  the  big-city  Southern  schools  was  by  now  no  longer  simply  attributable 
to  the  dual  school  systems  they,  too,  had  once  maintained ;  in  some  instances,  in- 
cf^Hn  /n^^^^^^^^  ^^J*  "satisfactorily"  (by  some  federal  or  court 

f^^f  ""^l  desegregated  years  before.  What  did  it  mean  to  say  that  their  dual 
school  systems  must  also  be  dismantled  "forthwith"  ? 

Contrast  as  a  concrete  instance,  the  case  of  rural  New  Kent  Countv.in  Vir. 
glnla,  where  the  Supreme  Court  declared  in  1968  that  "freedom  of  choice"  would 
HrKu^^  ft^^^J.u  '^^""^  desegregating  a  dual  school  system.  Blacks  and 
whites  lived  thronghout  the  country.  There  were  two  schools,  the  historic  black 

of^f«;iJi"l"^\?**''*^u''  7^^^^  "freedom  of  choice,"  some  blacks 

attended  the  white  school,  and  no  whites  attended  the  black  school.  There  was  a 
wi  !  i  i'i"  *2  ^^segregation,  here  and  throughout  the  rural  and  small-town 
;i  ^^\^f  Supreme  Court  insisted  in  1968,  fourteen  years  after  Brown, 
that  the  school  systems  adopt  it:  to  draw  a  line  which  simply  made  two  school 

nnH  fn  ^l^n?™^/  ^^^""^  ^''^'^''^^  '^^^  thc  formcr  white  school, 

and  to  require  all  children  In  one  district,  white  and  black,  to  attend  the  former 

white  school:  ""^^^  ^  ^"^"^ 

Chariotte,  Mobile,  Nashville,  and  Norfolk?  To  draw  geo- 

^«?  ri«n^""tu'''T'^/^''  ^''^P''^^  ^^"^^  ^^^c^       been  done,  meant 

^u  LnntPV^l^  schools  remained  all  white,  and  many  black  schools  remained 
pio!?on*J''"'^  schools  that  had  been  "desegregated"  in  the  past-that  is.  had 
r^if  /  T"^  ^^^""^       white-had  already  become  "resegregat^"^ 

If  there  were  to  be  no  black  schools  and  no  white  schools  in  the  city,  one  thing 
""'^f*''^  transportation  of  the  children  to  achieve  a 
^       12'?.:.™^''^  Y."^  'I'e  geographical  zoning, 

of  Nor  LJli  nr«,^7  Tn'^f  f;'"  "^^"^  sltuation  different  from  that 

«„i  „i  respect:  the  Southern  cities  had  once  had  dual 

frL?5|^rffp™^'i^  ^'Ilt''"'  (^^•^^  ^^is  was  no"  ne^sadfy 

srstemi  1?  mSS  •nJSLo"!^^^^  S""'''  had  also  maintained  dual 

systems  until  1054.  ndlana  had  a  law  permitting  them  until  the  late  mWa,  and 
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other  cities  bad  maintained  dual  systems  somewhat  Earlier.)  Almost  evervthinff 
el.se  was  the  same.  The  dynamics  of  population  change  were  the  same  Blacks 
mo\ea  into  the  central  city,  whites  moved  out  to  th^  suburbs.  Blacks  were  con- 
V?  ''^''^'1  ^"^"'^     ^  mixture  of  formal  or  informal  residential 

If  h  n^t!    ^^f'  present,  economic  incapacity,  and  tast(s  and  these  areas 

ff^nmn  V  ^^^^^^       ^^^^^^^  making  full  desegregation  bv  con- 

nfi  v%f^!'^'"^^:^^^^  zoning  impossible.  Even  Uie  political  structures  of  Southern 
nwlr.M       r  1  becoming  more  alike.  Southern  blacks  were  voting, 

lilKjrul  candulates  appealed  to  them,  Southern  blacks  sat  im  citv  councils  and 
n^eTlv^^^^^^  '"I'  desegregation  of  Southenrcitierb«^^^^ 

ImsingV  "    ''^"''■^  desegregation  of  .Northern  cities  by 

Busing  has  often  been  denounced  as  a  false  issue.  Until  busing  was  decreed 
for  Uie  desegregatiun  of  Southern  cities,  it  was.  As  has  been  i>oiiited  out  again  and 
again,  buses  in  the  South  regularly  c-arried  black  children  past  white  schools  o 
1;  nek  schools  and  white  children  past  black  schools  to  white  schools.  When 
, '  I  ^'11'^     achieve  desegregation  and  geographical  zoning  was 

imjK>sed,  busing  sometimes  actually  declined.  In  any  case,  when  the  schoot  svs- 
tem.s  \vere  no  longer  allowed  to  have  buses  for  blacks  and  buses  for  whites,  c'er- 
tanily  t he  ^s/ng  system  became  more  efficient.  After  1970,  busing  for  desegrega- 
tion replaced  the  busing  for  segregation.  UCOCt,*C6U 

But  this  was  not  true  when  busing  came  to  Charlotte,  North  Carolina,  and 
many  othor  cities  of  the  South,  in  1971,  after  the  key  Supreme  Court  decision  in 
^ivann  v  Charlotte-Mccklenhurg  County  Hoard  of  Education,  The  City  of  Char- 
otte  IS  04  square  miles,  larger  than  Washington,  D.C.,  hut  it  is  a  part  of  Mecklen- 
hurg  tounty,  with  which  it  forms  a  single  school  district  of  550  square  miles, 
n  iieh  IS  almost  t\vice  the  size  of  New  York  City.  Many  other  Southern  cities  (Mo- 
u'hiu^^'m  f«™.P^irt  of  exceptionally  large  school  districts. 

^I  LV  on  1^!!  "-'^^f  schoolchildren  of  Mecklenburg  County  are  black  al- 

most  all  live  in  Charlotte.  Owing  to  the  size  of  Uie  county,  24.000  of  84,500  chil- 
dren were  bused,  for  the  puri>ose  of  getting  children  to  schools  beyond  walking 
(iistance.  bc«hoo  zcmes  were  formed  geographically,  and  the  issue  was.  could  all- 
hiui  iv  and  all-whiio  schools  exist  in  .Mecklenburg  County,  if  a  principle  of  neigh- 
borli(M)d  school  districting  meant  they  would  be  so  constituted'- 

Tho  Supreme  Court  ruled  they  could  not,  and  transportation  could  he  used  to 
eliminate  black  and  wliite  schools.  The  Court  did  not  argue  that  there  was  a  seg- 
rewitive  intent  m  the  creation  of  geographical  zones— or  that  there  was  not— 
and  referred  to  only  one  piece  of  evidence  suggesting  an  effort  to  maintain  seg- 
regation, free  transfer.  Ihere  are  situations  in  which  free  transfer  is  used  by 
ss'hitv  children  to  got  out  of  mostly  itlack  schools.  i,ut  if  this  had  been  the  problem, 
the  (  ourt  conld  have  lequired  a  niajority-to-ininority  transfer  onlv  (in  which 
one  can  oiily  transfer  from  a  school  in  which  one's  race  is  a  majority,  and  to  a 
school  in  which  one's  race  is  a  minority),  as  is  often  stipulated  in  desegregation 
plans.  Instead  the  Court  approved  a  plan  which  involved  the  busing  of  some  20  000 
additional  children,  some  for  distances  of  up  to  15  miles,  from  the  center  of  the 
city  to  the  outer  limits  of  the  county,  and  vice  versa. 

Two  implications  of  the  decision  remain  uncertain,  but  they  may  lead  to  'i 
reorganization  of  ail  American  e<lucation.  If  Charlotte,  because  it  is  part  of  the 
.«?Ciioo  district  of  >rpcklenburg  County,  can  be  totally  desegregated  with  eaoh 
.school  having  a  roughly  71-29  white-black  proportion,  should  not  city  boundaries 
be  disregarde<l  in  other  places  and  larger  school  districts  of  the  Mecklenburg 
County  scale  be  crealiKl  wherever  such  action  would  make  integration  possible? 
A  district  judge  has  already  answered  this  quesUon  in  the  afcirmative  for  Rich- 
mond, Virginia. 

But  the  second  implication  is:  If  Charlotte  is— except  for  the  background  of 
a  dual  school  system—socially  similar  to  many  Northern  cities,  and  if  radical 
measures  can  be  prescribed  to  change  the  pattern  that  exists  in  Charlotte,  should 
thoy  not  also  be  prescribed  in  the  North  V  And  to  that  question  also  a  federal  judge, 
ruling  in  a  San  Francisc^o  case,  has  retumed  an  affirmative  answer. 

San  ^^ancisco  has  a  larger  measure  of  integration  prohablv  than  most  Northern 
cities.  Nevertheless  de  facto  segregation— tiie  segregation  arising  not  from  for- 
mal decisions  to  divide  the  races  as  in  the  South,  but  from  other  causes,  pre- 
demographic— has  long  been  an  issue  in  San  Francisco.  In 
1962.  the  NAACP  filed  suit  against  the  school  board,  charging  it  with  "affording, 
operating,  and  maintaining  a  racially  segregated  school  system  within  the  San 
I^rancisco  Unified  School  District,  contrary  to  and  in  violation  of  the  equal  pro- 
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tection  aud  due  process  clause  of  the  Fourteenth  Ani-^ndment  of  the  Constitution 
of  the  United  States."  As  John  Kaplan  has  written : 

"The  history  of  this  suit  is  a  short  and  strange  one.  The  Board  of  Education 
retained  for  its  defense  a  distinguished  local  attorney,  Joseph  Alioto  [now  the 
mayor],  who  was  primarily  an  anti-trust  specialist.  Alioto  started  discovery  pro- 
ceedings and  the  heart  seemed  to  go  out  of  the  plaintiffs. 

••In  any  case,  after  admitting  in  depositions  that  the  Board  had  no  Intention  to 
produce  a  condition  of  racial  imbalance;  tiiat  it  took  no  steps  to  bring  about 
such  a  condition;  that  its  lines  were  not  drawn  for  the  purpose  of  creating  or 
maintaining  racial  imbalance;  that  there  was  no  gerrymandering;  and  finally 
that  the  Board  was  under  no  obligation  to  relieve  the  situation  by  transporting 
students  from  their  neighborhoods  to  other  districts,  the  plaintiffs'  attorney  al- 
lowed the  suit  to  be  dismissed  for  want  of  prosecution  on  December  2, 1964." 

It  was  assumed  that  this  disposed  of  the  legal  Issue.  Meanwhile  the  San  Fran- 
cisco school  system  continued  to  struggle  with  the  problem.  After  a  long  series  of 
censuses,  disputes,  and  studies,  the  school  board  proposed  to  set  up  two  new  inte- 
grated complexes,  using  transportation  to  integrate,  one  North  and  one  South 
Golden  Gate  Park.  They  were  to  open  in  1^70.  When,  however,  one  was  posti>oned 
because  of  money  problems,  suit  was  brought  once  again  by  integration-minded 
parents,  this  time  charging  de  jure  segregation  on  the  ground  that  the  school 
board's  failure  to  implement  the  two  integrated  school  complexes  amounted  to  m 
official  act  maintaining  the  schools  in  their  presentiy  segregated  state. 

Judge  Stanley  Weigel,  before  whom  the  matter  was  argued,  very  sensibly  de- 
cided to  wait  for  the  Supreme  Court's  ruling  in  the  Charlotte-Mecklenburg  Chanty 
case  which,  he  and  many  others  thought,  might  once  and  for  all  settle  the  quixstion 
of  whether  de  facto  segregation  was  no  less  unconstitutional  than  de  jure  seg- 
regation. Although  one  may  doubt  from  certain  pas.sages  in  the  Charlotte- >feck- 
lenburg  deci8i(»n  that  the  Supreme  Court  did  inde^  mean  to  outiaw  de  facto 
segregation.  Judge  Weigel  seems  to  have  decided  that  it  did.  "The  law  is  settled." 
he  declared,  "that  school  authorities  violate  the  constitutional  rights  of  childt-en 
by  establishing  school  attendance  boundary  lines  knowing  that  the  result  is  to  con- 
tinue or  increase  substantial  racial  imbalance." 

But  in  ordering  the  desegregation  of  the  San  Francisco  schools  by  transpo  ta- 
tion,  Judge  Weigel  did  not  simply  rest  the  matter  on  de  facto  segregation ;  he  a  Iso 
listed  acts  of  commission  and  omission  which  he  believed  amounted  to  de  i  ire 
school  segregation. 

Now  one  can  well  imagine  that  a  school  board  which  does  not  or  did  not 
recently  operate  under  state  laws  that  required  or  permitted  segregation  could 
nevertheless  throujrh  covert  acts— which  are  equally  acts  under  state  authority  — 
foster  segregation.  It  could,  for  example,  change  school-zone  lines,  so  as  to  co.i- 
fine  black  children  to  one  school  and  permit  white  children  to  go  to  anotht  r 
school.  It  could  build  schools  and  expand  them  so  that  they  served  an  all-black 
or  all-white  population.  It  could  permit  a  transfer  policy  whereby  white  chil 
dren  could  escape  from  black  schools  while  bla  'ks  could  not.  It  could  assign  black 
teachers  to  black  schools  and  white  teachers     white  schools. 

Judge  Weigel  charged  all  these  things.  The  record — a  record  made  by  a  liberal 
school  board,  appointed  by  a  liberal  may,  in  a  lil>eral  city,  with  a  hlack  provident 
of  the  school  board — does  not,  in  this  layman's  opinion,  bear  him  out,  unless  one 
is  to  argue  that  any  action  of  a  school  board  in  construction  policy  or  zone-setting 
or  teacher  assignment  that  precedes  a  situation  in  which  there  are  some  almost 
all-black  schools  (there  were  no  all-black  schools  in  San  Francisco)  and  some 
almost  all-white  schools  (there  were  no  all-white  schools  in  San  Francisco)  can 
be  considered  de  jure  segregation. 

Under  Judge  Welgel's  inton)retation.  there  is  no  such  thing  as  de  facto  segrega- 
tion. All  racial  imbalance  is  the  result  of  state  actions,  eithej*  taken  or  not  taken. 
If  not  taken,  they  should  have  been  taken.  De  facto  disappears  as  a  category 
requiring  any  less  action  than  de  jure. 

This  is  the  position  of  many  lawyers  who  are  arguing  these  varied  cases.  I  have 
described  the  San  Francisco  case  because  it  led  to  a  legal  order  requiring  desegre- 
gation by  transportation  of  the  largest  North'^m  or  Western  system  so  fnr  affected 
by  such  an  order.  But  massive  desegregation  had  also  been  required  by  a  disr^ict 
judge  in  Denver,  who  had  then  had  bis  inderment  limited  by  the  Cfrcnlt  Court  of 
Appeals.  It  Is  this  Denver  case  that  will  become  the  first  case  on  Northern  or 
Western  de  facto  school  segregation— If  we  still  allow  the  term  some  menning 
to  be  heard  by  the  Supreme  Court.  What  the  Supreme  Court  will  have  to  decide  is 
whether  the  historical  difference  between  Charlotte  and  Denver  permits  Denver 
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or  any  other  city  to  do  any  less  than  Charlotte  has  been  required  to  do  in  order  to 
integrate  its  schools. 

Simultaneously,  Detroit  and  the  surrounding  counties  and  the  state  of  Michigan 
are  under  court  order  to  come  up  with  a  plan  that  permitij  the  desegregation  of 
the  schoolchildren  of  Detroit  by  busing  to  the  neighboring  suburbs,  and  a  federal 
juUge  is  moving  to\rard  the  same  result  in  Indianapolis,  If  the  Supreme  Court 
should  uphold  the  district  judge's  ruling  In  the  Bicbmond  case,  it  will  then 
similarly  have  to  decide  whether  anything  in  the  history  or  practices  of  Detroit 
and  Indianapolis  justifies  ordering  less  in  these  cities  than  has  been  ordered  in 
the  city  of  Richmond. 

The  hardy  band  of  civil-iigfats  lawyers  now  gUmpses—or  glimpsed,  before  the 
two  latest  appointments  to  the  Supreme  Court — a  complete  victory,  based  on  the 
idea  that  there  is  no  difference  between  de  facto  and  de  jure  segregation,  an  idea 
which  is  itself  based  on  the  larger  idea  that  there  is  no  difference  between  North 
and  South.  What  is  imposed  on  the  South  must  be  imposed  on  the  North.  As 
Ramsey  Clark,  a  former  Attorney-General  of  the  United  States,  puts  it,  echoing  a 
widely  >%hared  view:* 

'*In  fact,  there  is  no  de  facto  segregation.  All  segregation  reflects  some  past 
actions  of  our  governments.  The  FHA  itself  required  racially  restrictive  covt- 
nants  until  1948.  But,  that  aside,  the  consequences  of  segregated  schooling  are 
the  same  whatever  the  cause.  Segregated  schools  are  inherently  unequal  how- 
ever they  come  to  be  and  the  law  must  prohibit  them  whatever  the  reason  for 
their  existence." 

Ill  other  words,  whatever  exists  is  the  resiilt  of  state  action.  If  what  exists  is 
wrong,  state  action  must  undo  it.  If  segregated  schools  were  not  made  so  by 
oflicial  decisions  directly  affecting  the  schools,  then  they  were  made  so  by  other 
oflScial  decisions— Clark,  for  example,  points  to  an  FHA  policy  in  effect  until 
1948 — that  (Micouniged  residential  segregation.  Behind  this  argument  rest.^s  the 
assumption,  now  part  of  the  liberal  creed,  that  racism  in  the  North  is  different, 
if  at  all,  from  racism  in  the  South  only  in  being  more  hypocritical.  All  segrega- 
tion arises  from  the  same  evil  causes,  and  all  segregation  must  be  struck  down. 
This  is  the  position  that  many  federal  judges  are  now  taking  in  the  North- 
even  if,  as  Judge  Weigel  did.  they  try  to  protect  themselves  by  pointing  to  some 
action  by  the  school  board  that  they  think  might  make  the  situation  de  jure  in 
the  earlier  sense  as  well. 

II 

I  believe  that  three  questions  are  critical  here.  First,  do  basic  human  rights, 
as  guaranteed  by  the  Constitution,  require  that  the  student  population  of  every 
school  be  racially  balanced  according  to  some  specified  proportion,  and  that  no 
school  be  permitted  a  black  majority?  Second,  whether  or  not  this  is  required 
by  the  Constitution,  is  it  the  only  way  to  improve  the  education  of  black  children? 
Third,  whether  or  not  this  is  required  by  the  Constitution,  and  whether  or  not 
it  improves  the  education  of  black  children,  is  it  the  only  way  to  improve  rela- 
tions between  the  races? 

These  questions  are  in  practice  closely  linked.  What  the  Court  decides  is  con- 
stitutional  is  very  much  affected  by  what  it  thinks  is  good  for  the  nation.  If  it 
thinks  that  the  education  of  black  children  can  only  be  improved  in  schools  with 
black  minorities,  it  will  be  very  much  inclined  to  see  situations  in  which  there 
are  schools  with  black  majorities  as  unconstitutional.  If  it  thinks  race  relations 
can  only  be  improved  if  all  children  attend  schools  which  are  racially  balanced, 
it  will  be  inclined  to  find  constitutional  a  requirement  to  have  racial  balance. 

This  is  not  to  say  that  the  courts  do  not  need  authority  in  the  Constitution 
for  what  they  decide.  But  this  authority  is  broad  indeed  and  it  depends  on  a 
doctrine  of  Judicial  restraint— which  has  not  been  characteristic  of  the  Supreme 
Court  and  subordinate  federal  courts  in  recent  years— to  limit  judges  in  demand- 
ing what  they  thin!:  is  right  as  well  as  what  they  believe  to  be  wMthin  the  Consti- 
tution. Indt»ed.  it  was  in  part  because  the  Supreme  Court  believed  that  Negro 
children  were  being  deprived  educationally  that  it  ruled  as  it  did  in  Broivn.  They 
were  being  deprived  because  the  schools  were  very  far  from  "separate  and  equal." 
But  even  if  they  were  *'equal."  their  being  "separate"  would  have  been  sufficient 
to  make  them  unconstitutional :  "To  separate  them  from  others  of  similar  age 
and  qualifications  siaiply  because  of  their  race  generates  a  feeling  of  inferiority 
as  io  their  race  and  status  in  the  community  that  may  affect  their  hearts  and 
minds  in  a  way  unlikely  ever  to  be  undone." 

While  much  has  been  made  of  the  point  that  the  Court  ruled  as  it  did  because 
of  the  evidence  and  views  of  social  sHentists  as  to  the  effects  of  segregation  on 
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the  capacity  of  black  children  to  lerrn.  the  fact  is  that  the  basis  of  the  decision 
was  that  distinctiohS  by  race  had  no  place  in  American  lasv  and  public  practice, 
neither  in  the  schools,  nor,  as  subsequent  rulings  asserted,  in  any  other  area, 
whpther  in  waiting  rooms  or  golf  courses.  This  was  clearly  a  matter  of  tue  "equal 
protection  of  the  laws."  It  was  more  problematic  as  to  what  should  be  done  to 
insure  the  "e<iual  protection  of  the  laws"  when  «uch  protection  had  been  deJiied 
for  so  long  by  dual  school  systems.  But  remedies  were  eventually  agreed  upon, 
and  the  Court  has  continued  to  rule  unanimously — as  it  did  in  Brown — on  tliese 
remedies  dov;n  through  Swann  v.  Charlotte-Mecldenhurg  Board  of  Education. 

Jrevit4ibly,  however,  the  resulting  increase  in  the  freedom  of  black  children — 
the  freedom  to  attend  the  schools  they  wished — entiiiled  a  restriction  on  the  free- 
dom of  others.  In  "freedom  of  choice,"  the  freedom  of  hite  children  was  in  no 
way  limited.  In  geographical  zoning  to  achieve  integrntU  n,  it  was  limited,  hut  no 
more  than  that  of  black  children.  But  in  busing  to  distant  schools,  white  children 
were  in  effect  being  conscripted  to  create  an  environment  which,  it  had  been  de- 
cide<l,  was  required  to  provide  equality  of  educational  opportunity  for  black  chil- 
dren. It  was  perhaps  one  tiling  to  do  this  when  the  whites  in  question  were  the 
children  or  grandchildren  of  those  who  had  deprived  black  children  of  their  free- 
dom in  the  past.  But  when  a  district  judge  in  San  Francisco  ruled  that  not  only 
white  children  but  Chinese  children  and  Spunish -speaking  children  must  be  con- 
scripted to  create  an  environment  which,  he  believed,  would  provide  equality  of 
edticational  opportunity  for  black  children,  there  was  good  reu.f>n  for  wondering 
whether  "eqtial  protection  of  the  laws"  was  once  again  being  violated,  tiiis  time 
from  the  othei*  side. 

We  are  eng*aged  here  in  a  great  enterprise  to  determine  what  the  "equal  pro- 
tection of  the  laws"  should  concretely  mean  in  a  multi-racial  and  multi-ethnic 
society,  and  one  in  which  various  groups  have  suffered  differing  measures  of  dep- 
rivation. The  blacks  have  certainly  suffered  the  most,  but  the  Chinese  have  suf- 
fered too,  as  have  the  Spanish-speaking  groups,  and  some  of  the  white  ethnic 
groups.  Is  it  "equal  protection  of  the  laws"  to  prevent  Chinese-American  children 
from  attending  near)>y  .s<'hools  in  their  own  community,  conveniently  adiacent  to 
Ihe  afternoon  schools  they  also  attend?  Is  it  ''equal  protection  of  the  law-s"  to 
keep  Spanish-speaking  children  from  attending  school  in  which  their  numerical 
dominance  has  led  to  bilingual  classes  and  specially  trained  teachers?  Can  the 
Constitution  iK>ssibly  mean  tliat? 

One  tinderstands  that  the  people  do  not  vote  on  what  the  Constitution  mean«;. 
The  jtidges  decide.  But  it  is  one  thing  for  the  Constitution  to  sar  that,  despit.'* 
how  tlie  majority  feels,  it  must  allow  black  children  into  the  the  public  schools  of 
their  choice :  and  it  is  quite  another  for  the  Constitution  to  say,  in  the  words  of 
its  interpreters,  that  some  children,  owning  to  their  race  or  ethnic  aroup  alone, 
may  not  be  allowed  to  attend  the  schools  of  their  choice,  even  if  their  choice  has 
nothing  to  do  with  the  desire  to  discriminate  racially.  When,  starting  with  the 
fir^^t  proposition,  one  ends  up  with  the  second,  as  one  has  in  San  Francisco,  one 
wonders  if  the  Constitution  ean  possibly  have  been  interpreted  correctly. 

Again  and  again,  i-eading  the  briefs  nnd  the  transcripts  and  the  analyses, 
one  finds  the  words  "escape"  and  "flee."  The  whites  must  not  escape.  They 
must  not  flee.  Constitutional  law  often  moves  through  strange  and  circuitous 
paths,  but  perhaps  the  strangest  yet  has  been  the  one  whereby,  beginning  with 
an  effort  to  expand  freedom — no  Negro  child  shall  be  excluded  from  any  public 
school  because  of  his  race — the  law  has  ended  up  with  as  drastic  a  restriction 
of  freedom  as  we  have  seen  in  this  country  in  recent  years.  No  child,  of  any 
race  or  group,  may  "escape"  or  "flee"  the  experience  of  integration.  No  school 
district  may  facilitate  such  an  escape.  Nor  may  it  even  (in  the  Detroit  decision) 
fail  to  take  action  to  close  the  loopholes  pennitting  anyone  to  escape. 

Let  me  suggest  that,  even  though  the  civibrighta  lawyers  may  feel  that  in 
advocating  measures  like  tJhese  they  are  in  the  direct  line  of  Brown,  something 
very  peculiar  has  happened  when  the  main  import  of  an  argument  changes 
from  an  elTort,  to  exi>and  freedom  to  an  effort  to  restrict  freedom.  Admittedly 
the  first  effort  concerned  the  frmlom  of  blacks,  the  second  in  large  mejisure 
Concerns  the  freedom  of  white-  (but  not  entirely,  as  we  have  seen  from  the 
many  instances  in  the  South  where  blacks  have  resisted  the  elimination  of 
black  schools,  and  in  the  North  where  they  have  fought  for  community-controlled 
fichools).  Nevertheless,  the  tone  of  civil-rJghts  cases  has  turned  from  one  In 
which  the  main  note  is  the  expansion  of  freedom,  into  one  in  which  the  main 
note  is  the  imposition  of  restrictions.  It  is  ironic  to  read  in  Judge  Stanley 
Weigers  decision,  following  which  eve:  /  child  in  the  San  Francisco  elementary 


491 


schools  was  placed  in  one  of  four  etlmic  or  racial  categories  and  made  subject 
to  traiisportatiou  to  provide  an  average  mix  of  eaeh  in  every  sclioui,  an  approviiiff 
quotation  from  Judge  Skeily  Wright: 

Tie  problem  of  changing  a  people^s  mores,  particularly  those  with  an  emo- 
tional overlay,  is  not  to  be  taken  lightly.  It  is  a  problem  which  will  require 
the  utmost  patience,  understanding,  generosity,  and  forbearance  from  all  of 
us,  •)f  whatever  race.  Hut  the  principle  is  that  we  arc.  all  of  us.  freehori) 
Americans,  with  a  right  to  make  our  way,  unfettered  bv  sanctions  imposed 
by  man  because  of  the  work  of  God. 

Tliat  was  the  language  of  1956.  One  finds  very  little  "patience,  understanding," 
etc.,  in  Judge  Weigel's  own  decision,  which  required  the  San  Francisco  School 
District  to  prepare  a  plan  to  meet  the  following  objectives : 

"Full  integration  of  ail  public  elementary  schools  so  that  the  ratio  of  black 
children  to  whi:e  children  will  then  be  and  thereafter  continue  to  be  substan- 
tially the  same  in  each  school.  To  accomplish  those  objectives  the  plans  mav 
include  *' 

"(a)  Use  of  noii-discriminatory  busing  if,  as  appears  now  to  be  clear, 
at  least  some  )>using  will  he  necessary  for  compliance  with  the  law. 

*'(b)  Changing  attendance  zones  whenever  necessary  to  head  off  racial 
segregation." 
"According  to  Judge  Weigel,  the  law  even  requires : 

"Avoidance  of  the  use  of  tracking  systems  or  other  educational  techniques 
or  Innovations  without  provision  for  safeguard  against  racial  scsrecation  as  a 
consequence.*' 

Can  all  this  be  in  the  Constitution  too? 

A  second  issue  that  woi?ld  .seem  to  have  some  constitutional  bearinsr  is  whether 
those  who  are  to  provide  the  children  for  a  minority  black  environment  are 
being  conscripted  only  on  the  basis  of  income.  The  pro.sperous  and  the  rich  can 
avail  themselves  of  private  schooling,  or  they  can  **flee"  to  the  suburbs.  And  if 
the  Richmond  and  Detroit  niUngs  should  be  sustained,  making  it  impossible 
to  escape  by  going  to  the  suburbs,  the  class  character  of  the  decisions  would 
become  evon  more  pronounced.  For  while  many  working-class  and  lower-middle 
class  people  can  afford  to  live  in  suburbs,  very  few  can  afford  the-  costs  of 
private  education. 

Some  o!)serverK  have  pointed  out  that  leading  advocates  of  tran^jportation  for 
integration— journalists,  political  figures  and  judges-^-theiuselves  send  tbei^ 
children  to  privatac  schools  which  escape  the  consequences  of  these  legal  Oovi- 
.sions.  But  even  without  being  ad  homincnu  one  may  raise  a  moral  question-, 
if  the  judges  who  are  imposing  such  decisions,  the  lawyers  who  argue  for 
them  (including  brilliant  young  lawyers  from  the  best  law  .schools  emploved 
by  federal  poverty  funds  to  do  the  arguing),  would  not  themselves  sond  tlioeir 
children  to  the  schools  their  decisions  bring  into  being,  how  can  they  insist  that 
others  poorer  and  less  mobile  than  they  are  do  so?  Cleariy  those  not  subject  to 
a  certain  condition  are  insisting  that  others  submit  themselves  to  it.  wliich 
offends  the  ))asie  rule  of  morality  in  both  the  Jewish  and  Christian  traditions 
I  assume  there  must  be  a  place  for  this  rule  in  the  Constitution 

A  key  constitutional  question  with  which  the  Supreme  Court  will  now  finallv 
have  to  do  deal  is  wlietlier  de  facto  segregation  is  really  different  from  de  jure 
segregation,  and  If  so,  whether  lesser  remedies  can  be  requiuvl  to  eradicate  it 

Is  there  really  a  meaningful  difference  between  a  tOO  i)er-ociit  Mack  school 
under  a  law  tliat  prohibits  blacks  from  going  to  school  with  whites,  and  a  100 
I>er.cent  black  school  that  is  created  by  residential  segregation?  The  question 
has  become  even  .subtler:  is  ther^  u  difference  between  a  majority  b'aek  school 
JIJ^  ^"'^     ^"^^  segregation,  and  such  a  school  in  a  oity  which 

did  not?  I  believe  that  the  answer  to  the  second  question  is  "No."  But  *n  the  first 
cast*  the  distinction  was  meaningful  when  the  Supreme  Cou^t  handed  down 
Brotm  and  is  meaningful  today.  In  the  dc  facto  situation,  to  begin  with,  not 
all  schools  are  100  per  cent  segregated.  Indeed,  none  may  he.  A  'hild's  observa- 
tion alone  may  demonstrate  that  there  arc  many  opportunities  to  attend  inte- 
grated schools.  The  family  may  have  an  opportunity  to  move,  the  city  may  have 
open  enrollment,  it  may  have  a  voluntary  city-to-suburb  busing  program.  The 
child  may  conclude  that  if  one»s  parents  wished,  one  could  attend  another  school, 
or  that  one  could  if  one  lived  in  another  neighborhood— not  all  are  inaccessible 
economically  or  because  of  discrimination— or  could  conclude  that  the  presence  of 
a  few  whites  indicated  that  the  school  was  not  segregated. 
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Admittedly  social  perception  is  a  complicated  thing.  The  child  in  a  100  per-cent 
black  schoofas  a  result  of  residential  concentration  and  strict  zoning  may  see 
his  situation  ns  identical  to  that  of  a  child  in  a  100  per-cent  black  school  because 
of  state  law  requiring  separation  of  the  races.  But  the  fact  is  that  a  black  child 
in  a  school  more  than  47  per-cent  black  (the  San  Francisco  definition  of  "segrega- 
tion") may  also  see  himsalf  as  unfairly  deprived.  Or  any  black  child  at  all,  in 
view  of  his  history,  and  Jiie  currently  prevailing  interpretation  of  his  position, 
even  if  he  is  the  only  black  child  in  a  white  school,  may  so  conclude.  Perception 
is  not  only  base<l  on  re  -lity,  a  reality  which  to  me  makes  the  de  facto  segregated 
school  a  very  different,  :hing  from  the  dc  jure  segregated  school.  Perception  can 
turn  the  lovely  campiises  of  tlie  West  Coast  into  's"  which  confine  young 
people,  and  can  turn  those  incarcerated  by  courts  for  any  crime  into  political 
prisoners.  If  we  feel  a  perception  is  wrong,  one  of  our  duties  is  to  try  to  correct 
it  rather  than  to  assume  that  the  perception  of  being  a  victim  must  alone  dictate 
the  action  to  be  taken.  False  percepMons  are  to  be  i-esiwnded  to  symp^ltheti«llly, 
but  not  as  if  they  were  true. 

If  one  finds  segregation  of  apparently  de  facto  origin,  what  is  the  proper 
remedy? 

In  some  cases,  one  can  show  that  it  is  not  really  de  facto  by  pointing  to  actions 
that  the  school  board  took  with  a  segregatory  inteni- — for  example,  changing  a 
school-zone  line  when  blacks  moved  Into  an  area  to  keep  a  school  all  or  mostly 
black  or  another  one  ftU  or  mostly  white.  I  do  not  think  this  was  demonstrated 
In  the  case  of  San  Francisco,  but  It  was  the  crucial  issue  in  the  first  Northern 
school  desegregation  case,  that  of  New  Rochelle,  which  was  never  reviewed  l)y 
the  Supreme  Court,  and  in  Pontiac,  Michigan,  and  for  some  schools  in  Denver. 
In  districts  with  a  hundred  or  more  schools  and  a  long  history,  with  perhaps 
scores  of  school-zone  Mnes  changed  every  year,  it  would  be  unlikely  if  one  coiild 
not  come  up  with  some  cases  that  seemed  to  show  this.  Sometimes  it  was  done 
under  pressure  of  local  white  parents.  Finding  this,  a  court  might  require  some- 
thing as  simple  as  that  the  zone  line  be  chnnged  back  (this,  of  course,  by  the 
time  it  came  to  court  would  hardly  matter  since  the  black  residential  area  would 
almost  certainly  have  expanded  and  both  zone  lines  would  probably  be  ir- 
relevant). Or  it  might  require  that  no  zone  line  be  set  in  the  future  which 
had  the  effect  of  maintaining  se.*:regatlon.  Or  that  no  parental  wishes  of  this 
sort  be  taken  into  account.  In  cases  where  segregatory  zone  lines  were  com- 
monly or  regularly  set  (Pontiac)  more  radical  relief  would  be  more  appropriate. 

But  there  is  a  basic  and  troubling  question  here.  School  boards  are  either 
elected,  or  appointed  by  elected  officials.  They  are  thus  directly  or  indirectly 
responsible  to  citizens.  One  can  well  understand  the  constitutional  doctrine 
which  asserts  that  no  elected  or  appointed  board,  no  governmental  official, 
may  deny  constitutional  rights — e.g.,  allowing  a  Communist  to  speak  in  a  school 
building — regardless  of  the  wishes  of  its  constituency.  But  in  the  case  of  school- 
ing and  school -zone  boundary-setting,  a  host  of  issues  is  involved :  convenience 
of  access,  quality  of  building,  assumed  quality  of  teaching  staff,  racial  com- 
position of  students,  etc.  A  board  is  subject  to  a  hundred  influences  in  making 
such  a  decision,  '^t  is  not  as  simple  a  matter  as  proving  this  Commtmist  was  not 
allowed  to  speak  because  of  mass  pressure.  Nor  Is  the  motivation  of  parents 
and  boards  ever  unmixed. 

In  Boston,  the  school  board  opened  a  new  school  In  a  black  section.  It  tried 
to  save  the  state  aid  that  would  be  lost  if  it  did  not  take  some  action  to  desegre- 
gate, and  It  zoned  children  living  at  some  distance  away  Into  the  new  school. 
The  white  parents  protested  and  eventually  the  board  succumbed  to  their 
pre<?sure  and  allowed  them  to  send  their  children  to  their  old  nearby  schools. 
To  the  minds  of  most  enforcers  of  school  desegregation,  state  and  national,  the 
board  condemned  itself  for  a  segregatory  act.  One  of  the  things  the  boycotting 
parent",  said  was  that  they  were  afraid  their  children  would  get  '-eaten  up 
going  tnrough  the  area  they  had  to  traverse  In  order  to  get  to  school  Who  Is  to 
say  tbit  this  was  pure  fantasy,  in  the  conditions  of  the  modem  city,  and  that 
what  he  white  parents  really  meant  was  that  they  did  not  want  their  children 
to  go  10  a  mostly  black  school?  It  Is  this  kind  of  determination  on  the  intent 
and  effect  of  hundreds  of  school-board  decisions  that  judges  are  now  required 
to  make.  When  one  reads  cases  such  as  those  In  Indianapolis,  Detroit  and  else* 
where,  the  mind  reels  with  the  complexity  of  numerous  school-zoning  and  con- 
struction decisions.  Briefs,  hearing  transcripts,  exhibits  run  to  thousands  of 
pages.  And  at  least  one  conclusion  that  this  reader  comes  to  is  that  no  judge 
can  or  ought  to  have  to  make  decisions  on  such  issues,  and  the  chances  are 
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that  whatever  decision  be  makes  will  be  based  on  inadequately  analyzed 
information. 

Is  it  the  law— and,  not  being  a  lawyer,  I  do  not  know— that  if  a  segregatory 
intent  plays  any  part  in  school  decisions,  then  every  measure  of  relief,'no  matter 
how  extensive,  is  justified?  If  so,  from  a  non-legal  point  of  view  it  seems  odd 
that  one  uncertain  act  with  an  uncertain  effect  on  the  social  and  racial  patterns 
of  an  entire  city  should  justify  massive  measures  to  reconstruct  a  school  system. 

Perhaps  the  most  serious  constitutional  issue  in  a  line  of  cases  erasing  the 
distinction  between  de  jure  and  de  faxHo  segregation  and  also  erasing  the  politi- 
cal boundaries  between  school  districts  in  order  to  achieve  a  racial  balance  in 
which  every  black  student  is  in  a  minority  in  every  school  (and  presumably, 
as  the  cases  develop,  every  Spanish-speaking  student,  and  so  on).  Is  that  all 
this  makes  impossible  one  kind  of  organization  that  a  democratic  society  may 
wish  to  choo^'e  for  its  schools :  the  kind  of  organization  in  which  the  schools  are 
the  expression  of  a  geographically  denned  community  of  small  scale  and  regu- 
lated in  accordance  with  thn  democratically  expressed  vievs  of  that  community. 
This  is  the  point  Alexander  Bickcl  has  argued  so  forcefully.  We  have  had  a  good 
deal  of  discussion  in  recent  years  of  "decentralization,"  ''community  control," 
and  "parental  control"  of  schools.  There  were  reasons  for  "comiDunity  control" 
long  before  the  issue  exploded  in  New  York  in  the  late  1960's,  and  there  were 
reasons  for  • 'parental  control"  long  before  the  educational  voucher  scheme  was 
proposed.  Now  the  new  line  of  cases  makes  the  school  ever  Inore  distant  from 
the  community  in  which  it  is  located  and  from  the  parents  who  send  their 
children  to  it. 

While  bu^ng  schemes  vary,  in  some,  children  from  a  number  of  different  areas 
are  sent  to  a  single  school  and  children  from  one  area  are  sent  to  a  number  of 
schools.  It  becomes  hard  for  parental  or  community  concerns  to  be  exercised 
on  the  particular  school  to  which  one's  cliildren  go.  Thus,  in  San  Francisco,  in 
the  Mission  district,  owing  to  the  effective  work  of  the  Mission  Coalition  (an 
Alinsky-style  community  organization),  the  local  community  has  considerable 
influence  on  public  programs  in  the  area.  With  a  wide  base  of  membership,  this 
organization  enn  help  determine  what  is  more  effective  in  the  local  schools.  But 
if  it  wants  to  cvvaie  an  atmosphere  in  the  .school  best  suited  to  the  education 
of  Spanish-speaking  children,  what  sense  does  this  make  when  the  schools  are 
filled  with  children  from  distant  areas?  And  how  can  it  intiuence  the  educa- 
tion the  Mission  children  receive  in  the  distant  schools  to  which  many  of  them 
are  now  sent? 

In  effect,  the  new  line  of  cases  gives  enormous  control  to  ceiitral  school  bureauc- 
racies, v/ho  will  make  decisions  subject  only  to  the  courts  and  the  fe<leral 
government  on  the  one  hand,  and  the  mass  opinion  of  a  large  area  dominated 
by  the  inevitable  slogans  which  can  create  majorities  on  the  other.  Clearly 
this  is  one  way  of  reducing  the  influence  of  people  over  their  own  environment 
and  the*  "  own  fate.  I  believe  indeed  that  the  worst  effect  of  the  current  crisis 
is  that  ; :  jplf  already  reduced  to  frustration  by  their  inability  to  affect  a  com- 
plex society  and  a  govovnment  moving  in  ways  many  of  them  flnd  incomprehen- 
sible and  Uiidesiiablc,  must  now  see  one  of  the  last  areas  of  local  influence 
taken  irom  them  in  order  to  achieve  a  single  goal,  that  of  racial  balance. 

The  one  reason  for  community  control  that  has  recently  been  consddored  mo.st 
persuasive  is  that  the  inadequate  education  of  black  children  may  be  improved 
under  a  greater  measure  of  black  community  control.  This  may  or  may  not 
be  the  case,  but  I  believe  that  all  people,  black  and  white,  have  the  right  to 
control  as  much  of  their  lives  as  is  possible  in  a  complex  society,  and  the  schools 
are  very  likely  the  only  major  function  of  government  which  would  not  suffer — 
and  might  even  benefit — from  a  greater  measure  of  local  c^ontrol.  In  education, 
there  are  few  "economies  of  scale."  It  has  always  ?ecmp(l  fantastic  that  educa- 
tors, in  proposing  "complexes"  for  20.000  elementary-school  children  for  pur- 
poses of  desegregation,  could  also  argue  that  schools  of  that  size  would  also  be 
more  "eflScient."  Interestingly,  lawyers  and  judges,  in  their  effort  to  find  de  jure 
segrvgatory  intent  intent  in  the  acts  of  Northern  school  boards,  will  sometimes 
claim  that  schools  were  deliberately  made  small  to  K-ssen  the  chances  of  iutc* 
.irrntion.  Thus  in  Detroit,  one  charge  against  the  school  board,  accepted  by 
Judge  Rotli,  was  that  the  board  built  small  schools  of  300  in  order  to  contain 
the  population  and  make  desegregation  more  diflicult.  Paul  Goodman  and  many 
others  wciild  argue  that  '»ven  schools  of  300  are  probably  too  large.  In  San 
Fraacisc^  on  the  other  I  .nd,  the  argument  was  that  schools  were  expanded 
to  ^'contain"  the  black  and  white  poinilation.  The  Detroit  judge,  it  seeins,  would 
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have  preferred  the  large  San  Francisco  schools,  and  the  San  Francisco  judpe 
would  have  preferred  the  small  Detroit  schools,  if  one  takes  tlieir  arguments 
at  face  value.  But  one  may  be  allowed  to  suspoct  that  if  the  .situations  had  been 
reversed,  they  would  still  both  have  found  *Wc  jure"  segrc^jatioii  in  their 
r<»spective  cities. 

One  <.*onsequence  of  this  transfer  of  power  to  the  center  when  one  transports 
for  racial  balance  is  that  there  is  no  local  i)erssure  to  huild  a  school  to  serve  a 
local  population,  since  one  cannot  know  what  the  effect  of  any  l(K:al  school  will 
be.  Thus  all  decisions  on  school  building  revert  lo  the  hands  of  the  central  school 
authorities,  only  affectcil,  as  I  have  already  pointed  out,  by  judges  and  the  £od(*ral 
government  on  the  one  hand,  and  a  mass  opinion  unrelated  to  local  district  needs 
on  tho  other.  I  am  skeptical  as  to  whether  this  will  improve  school-construction 
policies.  Federal  civil-rights  agencies  and  judges  have  not  as  yet  shown  tlteui-. 
selves  very  perceptive  in  their  criticism  of  local  school-const  met  ion  policies.  One 
piece  of  evidence  of  de  jure  segregation,  cited  by  the  San  Francisco  jndfje.  was 
the  building  of  a  new  school  i?i  Hunter's  Point,  a  black  area.  The  school  authorities 
had  resisted  build inpc  there.  The  local  people  insisted  on  a  new  school.  Just  about 
everyone  who  supports  desegregation  in  San  Francisco  supported  the  local  people, 
even  though  they  k»iew  that  the  sch«>ol  would  be  segregated.  The  local  XAACI*  also 
supimrted  the  building  of  the  new  school.  Tlie  judge,  in  his  decision,  cited  the 
building  of  this  school  as  a  sign  of  the  "segregatory"  policies  of  the  San  Fi'anci>{co 
school  authorities.  To  the  judge,  the  black  people  of  Hunter*s  Point  W(T(»  being 
"contained,"'  when  they  should  have  been  sent  off  elsewhere,  leaving  their  own 
area  devoid  of  .schools  (or  i>erhaps  any  other  facilities).  But  for  the  people  of 
the  area  who  demanded  the  school,  they  were  being  served.  That  their  school 
Would  he.  to  a  federal  judge's  mind,  ''.segregated**  did  not  seem  to  them  a  good 
reason  for  all  city  facilities  to  be  built  only  in  white  or  Spanish-sjieaking  or 
Chinese  areas. 

The  attempt  of  judges  and  civil-rights  lawyers  to  argue  that  this  or  that  school 
was  built  to  be  *'segregate<r*  for  whites  or  blacks  is  in  any  case  often  naive.  Tne 
dynamics  of  population  movements  in  the  cities  have  been  too  rapid  (the  ^lack 
population  of  San  Franoi.sco  increased  from  5,000  in  1040  to  96,000  in  197C)  and 
the  process  of  school-building  too  .slow,  for  any  such  intention  to  he  easily  demon- 
strated or  realized  in  Northern  cities.  One  of  the  schools  cited  in  the  can  Fran- 
cls(»o  (»ase  as  "segregate<l"  black  (04  per-cent  black  in  1064),  had  been  cited  a.s 
recently  as  10(17  in  the  Civil  Rights  Commission's  report  on  Racial  Tsolnfinn  in 
the  Puhltc  ficftooi<t  as  having  been  built  in  order  to  foster  the  ''.segregation'*  of 
wiiitcs,  since  it  had  opened  in  1054  with  a  student  body  that  was  almost  all  white. 
Presumably,  at  least  for  the  intervening  period,  it  must  have  been  integrated. 

The  crucial  point  is:;  do  federal  courts  have  the  right  to  impose  a  .school  policy 
that  would  deprive  local  communities  and  groups,  white  and  black,  of  power  over 
their  schools?  Some  of  them  seem  (piite  sure  that  they  do.  Judge  Roth  in  Detroit 
is  critical  of  the  blacks  of  that  city  for  contributing  to  what  he  considers  "seg- 
reixation"  by  demanding  bl.ick  principals  and  teachers : 

*'In  the  most  realistic  sense,  if  fault  or  blame  is  to  found  it  is  that  of  the 
ctnnmunity  as  a  whole,  including  of  course  the  black  components.  We  need  not 
minimize  the  effect  of  the  actions  of  federal,  .<?t'ite,  and  local  governmental  officers 
and  agencies  ...  to  observe  that  blacks,  like  ethnic  groups  in  the  past,  have  tended 
to  s(»parate  from  the  larger  group  and  associate  together.  The  ghetto  is  a  place 
of  confinement  and  a  place  of  refuge.  There  is  enough  blame  for  everyone  to 
share." 

We  would  all  agree  with  Judge  Roth  that  the  ghetto  must  not  be  a  place  of 
confinement  and  that  everything  possible  must  bo  done  to  make  it  as  <-asy  for 
blacks  to  live  where  they  wish  as  it  is  for  anyone  else.  But  why  should  it  be 
the  duty  or  the  right  of  the  federal  government  and  the  fedt^ral  judiciary  to 
de.stroy  the  ghetto  as  a  place  of  refuge  if  that  is  wln»t  some  blacks  want'.' 
Judj;c  Roth  is  trying  to  read  into  the  Constitution  the  cnide  Americanizing  ;«nd 
homogenizing  which  is  certainly  one  part  of  the  American  experience,  but  which 
is  just  as  certainly  not  the  main  way  we  in  this  country  have  responded  to  the 
facts  of  a  mnlti-cthnic  society.  The  doctrines  to  which  Judge*  Roth  lends  his 
authority  would  deny  n^t  (ail**  to  blacks,  but  to  ,u\y  othor  grou,\  a  riccht  of 
refuge  which  is  cpiite  projierly  theirs  in  a  multi-ethnic  society  built  on  democratic 
and  pluralist  principles. 

I  do  not  speak  here  of  limiting  what  communities  may  freely  choose  to  do 
in  order  to  integrate  their  schools.  I  speak  only  of  the  judicial  insistence  that 
they  must  do  certain  things.  Much  busing  for  desegregation  is  engaged  in  by 
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school  boards  iudependently  of  court  decisions,  because  the  board  feel*  this  is 
jrood  for  edueatiou;  or  because  it  is  under  pressure  from  blacks  and  white 
liberal  citizens  who  demand  such  measures:  or  because  it  is  required  or  is  under 
X)re!«sure  to  do  so  from  state  education  authorities — who.  iu  the  major  Northern 
anil  Western  states,  and  in  particular  Massachusetts,  Xew  York,  Pemisylvauia, 
and  California,  require  local  school  districts  to  eliminate  racial  imbalance  de- 
fined jn  varijus  ways.  More  than  50  i)er-cent  black  is  racial  imbalance  in  Massa- 
chusetts, and  15  per-cent  more  or  less  of  each  group  in  each  school  than  the 
proportion  of  that  group  in  the  entire  district  is  racial  imbalance  in  California. 
(It  was  on  the  basis  of  the  15  percent  rule  that  more  than  47  per-cent  black 
was  considered  segregated  in  San  Praucisco,  for  the  projwrtion  of  black  students 
in  the  schools  was  32  per  cent.)  Thus,  the  City  of  Berkeley  has  been  transporting 
its  children  to  achieve  integration  for  three  years  now.  without  any  court  or 
federal  action.  Ri\erside  has  done  the  same.  Many  cities  h.  vu  implemented,  inde- 
IH'ndently  of  court  action,  .*^omu  degree  of  transportation  for  integration.  Many 
ot  these  actions  have  bwn  attacked  in  the  courts  from  the  other  sidt> — that  is,  by 
wliite  iw rents  chnrging  that  for  racial  reasons  alone  they  were  being  assigned  to 
schools  for  from  their  home.s.  All  these  challenges  have  been  struck  down  in  the 
courts,  in  spite  of  state  laws  (such  as  New  York's)  which  declare  transportation 
for  desegregation  illegal.  Interestingly  enough,  while  the  San  Francisco  school 
board  was  under  attack  from  one  side  for  having  failed  to  implement  ^^ne  of  its 
integration-throngh-busing  school  complexes,  it  was  under  attack  from  the  other 
side  for  having  implemented  the  one  it  had.  It  was  of  course  the  first  of  tlie  two 
attacks  that  was  supi>orted  by  the  district  judge. 

It  is  not  this  kind  of  action-to-iutegrate*-midertaken  by  elected  school  boards, 
or  hy  .school  boards  appointed  by  elected  officials,  for  educational  or  political 
rea.«»ons— that  is  under  discussion  here.  Unless  a  political  decision  is  clearly 
unconstitutional  it  should  stand.  Indeed,  it  is  very  likely  that  decisions  to  achieve 
racial  balance  taken  by  school  boards  not  under  judicial  or  federal  order  but 
because  the  political  forces  in  that  district  demand  it,  have  better  effects  than 
those  undertaken  under  court  order  by  re.sentful  school  administrations.  In  the 
ilv^t  cnsse.  the  methods  of  reducing  racial  imbalance  have  been  worked  out 
througli  the  processes  of  political  give-and-take,  the  community  and  teachers 
and  administrators  have  been  prepared  for  the  change  by  the  political  process, 
the  parents  who  oppose  it  have  lost  in  what  they  themselves  consider  a  fair 
fight.  The  characteristics  of  judge-imposed  decisions  are  quite  different. 

Ill 

There  is,  then,  considerable  room  for  doubt  as  to  whether  the  Constitution 
actually  mandates  a  system  whereby  every  school  shall  have  a  black  minority 
and  no  .school  shall  have  a  black  majority.  Nevertheless  present-day  judges,  with 
whom  the  doctrine  of  judicial  restraint  is  not  especially  popular,  seem  able  to 
find  constitutional  warrant  for  whatever  policies  they  feel  are  best  for  the  society. 
And  so  we  come  to  the  other  crucial  questions  raised  by  the  new  line  of  cases  • 
Is  school  desegregation  the  only  way  to  improve  the  education  of  black  children 
and/or  the  relations  between  the  races? 

Without  rehearing  the  terrible  facts  in  detail,  we  know  that  blacks  finish  high 
school  in  the  North  three  or  more  years  behind  whites  in  achievement.  We  also 
know  with  fair  confidence  that  this  huge  gap  is  not  caused  by  differential  ex- 
penditures of  mon  y.  Just  about  as  mnc^  '-^  spent  on  predominantly  black  schools 
outside  the  South  as  on  predominantly  ivhite  ones.  Classes  in  black  schools  will 
ofter.  be  smaller  than  classes  in  white  ones— because  the  black  schools  tend  to  be 
located  in  old  areas  with  many  school  buildings,  while  white  schools  tend  to  be 
in  newer  areas  with  fewer  and  more  crowded  school  buildings.  Blacks  will  often 
have  more  professional  personnel  assigned,  owing  to  various  federal  and  other 
programs.  There  are,  to  be  sure,  lower  teacher  salaries  in  the  predominantly 
black  schools,  because  they  usually  have  younger  teachers  with  less  seniority 
and  fewer  degrees.  Anyor  e  who  believes  this  is  a  serious  disadvantage  for  a 
teacher  has  a  faith  in  experience  and  degrees  which  is  justified  by  no  known 
evidence.  (It  is  quite  true  that  the  big  cities  spend  much  less  on  their  schools, 
white  and  blaek,  than  the  surrounding  suburban  areas,  which  are  almost  entirely 
white.  Regardless  of  the  fact  that  spending  more  is  unlikely  to  do  much  to  im- 
prove education— it  tends  mostly  to  improve  teachers'  salaries  and  fringe  bene- 
fits—it is  qiiite  unconscionrble  that  more  puhjic  money  should  be  spent  on  the 
education  of  those  from  »^rosperous  backgrounds  than  on  those  from  poorer  fami- 
lies. But  this  is  quite  separate  from  Ihe  issue  of  whether  within  present  school 
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districts  less  is  spent  on  the  education  of  black  children,  and  whether  spending 
more  would  reduce  the  gap  in  achievement.) 

If  money  is  not  the  decisive  element  in  the  gap  between  white  and  black,  what 
is?  In  1966  the  Coleman  report  on  Equality  of  Educational  Opportunity  reviewed 
the  achievement  of  hundreds  of  thousands  of  American  school  children,  black  and 
white,  and  related  it  to  social  and  economic  background,  to  various  factors  within 
the  schools,  and  to  integration.  In  1967,  another  study,  Racial  Isolation  in  the 
Public  SchooUt  analyzed  the  effects  of  compensatory-education  programs  and  re- 
viewed the  data  <»u  integration.  Both  studies — as  well  as  subsequent  experience 
and  research — su^^^gested  that  if  anything  could  be  counted  on  to  affect  the  educa- 
tion of  black  children,  it  was  integration.  However,  the  operative  element  was 
not  ract»  but  social  class.  The  conclusion  of  the  Coleman  report  still  seems  the 
best  statement  of  the  case : 

".  .  V  the  apparent  beneficial  effect  of  a  student  body  with  a  high  proportion 
of  white  students  comes  not  from  racial  composition  per  se,  but  from  the  better 
educational  background  and  higher  educational  aspirations  that  are,  on  the  aver- 
age, found  among  white  students.** 

On  the  other  hand,  if  such  integration  did  have  an  effect,  it  was  not  very  great. 
The  most  intense  reanalysis  of  Coleman's  data  *  concludes : 

"Our  findings  on  the  school  racial  comi)osition  issue,  then,  are  mixed  ...  the 
initial  Equalitt/  of  Educational  Opportunity  survey  overstressed  the  impact  of 
school  social  class.  . .  .  When  the  issue  is  probed  at  grade  6,  a  small  independent 
effect  of  schools*  racial  composition  appeared,  but  it-s  significance  for  educational 
policy  seems  slight.*' 

The  study  of  these  issues  has  reached  a  Talmudic  complexity.  The  finding  that 
integration  of  different  socioeconomic  groups  favors  the  achievement  of  lower 
socioeconomic  groups  apparently  stands  up,  but  the  effect  is  not  large.  One  thing, 
however,  does  seem  clear:  integrating  the  hapless  and  generally  lower-income 
whites  of  the  central  city  with  lower-income  blacks,  particularly  under  conditions 
of  resentment  ani  conflict,  as  in  San  Francisco,  is  likely  to  achieve  nothing,  in 
educational  terms. 

In  San  Francisco,  the  number  of  children  enrolled  in  elementary  .^schools 
dropped  6,519  against  a  projected  drop  of  1,508  (a  13  per  cent  decline  against  a 
projected  3  per  cent  decline)  in  response  to  Judge  Weigers  decision.  The  junior- 
high-school  enrollment,  not  yet  subjected  to  full-scale  busing,  declined  only  1 
per  cent,  and  high-school  enrollment  remained  the  same.  In  Pasadena,  California, 
there  was  a  22  per  cent  drop  in  the  number  of  white  students  in  the  school  system 
between  1969- -before  court-imposed  busing— and  1971.  In  Norfolk,  Virginia, 
court-imposed  busing  brought  a  drop  of  20  per  cent.  If,  as  seems  probable,  it  is 
the  somewhat  better-off  and  more  mobile  who  leave  the  public*school  system 
when  busing  is  imposed,  the  effect  on  the  achievement  of  black  children  is  further 
reduced. 

It  is  in  response  to  such  facts  as  these  and  in  the  light  of  such  findings  as 
Coleman*s  that  judges  in  Detroit  and  Indianapolis  and  elsewhere  now  call  for 
combining  the  central  city  t'nd  the  suburb  into  unified  school  districts.  But  if 
this  elaborate  reorganizatiou  of  the  schools  is  being  undertaken  so  that  the 
presumed  achievem'^nt-raising  effect  of  socioeconomic  integration  may  occur, 
we  are  likely  to  be  cruelly  disappointed.  There  is  little  if  any  encouragement  to 
be  derived  from  studies  published  and  unpublished,  of  voluntary  busiug  pro- 
grams even  though  such  busing  takes  place  under  the  most  favorable  circum- 
stances (with  motivated  volunteers,  from  motivated  families,  and  with  schools 
acting  freely  and  enthusiastically.)  Indeed,  much  integration  through  trans- 
portation has  been  so  disappointing  in  terms  of  raising  achievement  that  it  may 
well  lead  to  a  revaluation  of  the  earlier  research  whose  somewhat  tenuou-s 
results  raised  what  begin  to  look  like  false  hopes  to  the  educational  effects  of 
socioeconomic  integration. 

IV 

There  is  yet  a  final  argument.  One  will  hear  it  in  BerkeU^^,  which  underwent 
full  desegregation  by  busing  three  years  ago,  and  which  has  seen  a  particular 
reduction  of  the  white-black  achievement  gap.  The  argument  is  that  school 
integration  will  improve  relations  between  the  races  and  that  in  view  of  the 
extremity  of  interracial  tensions  in  this  country,  anything  that  improves  these 

*  David  K.  Cohen.  Thi/inas  F.  Pctttgrew.  and  Robert  S.  Rtley,  "Race  and  the  Outcomes  of 
Schooltngr,"  in  Frederick  MoRteller  atfd  Daniel  P.  Moynlhan,  eds.,  On  Etiuality  of  EducO' 
tional  Opportunity,  Random  House,  546  pp.,  115.00. 
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relations  must  be  done.  In  Berkeley,  a  liberal  community  with  an  elected  school 
board  which  voluntarily  introduced  transportation  for  racial  balance  and  was 
not  turned  out  for  doing  so,  one  can  perhaps  make  this  argument.  But  race 
relations  are  not  ideal  even  in  Berkeley,  as  Senator  Mondale's  committee  dis- 
covered last  year  when  it  conducted  hearings  there  on  the  most  successful 
American  case  of  racial  balance  through  transportation. 

The  Mondale  committee  discovered,  for  example,  that  after  tlie  schools  were 
fully  integrated,  a  special  program  for  blacks— Black  House — was  established 
at  the  high-school  level  from  which  non-black  students  and  teachers  were  ex- 
cluded. (Berkeley  High  School,  the  o?ly  one  in  the  city,  has  alwpys  been  Inte- 
grated.) The  committee  discovered,  when  it  spoke  to  students — selected,  one  as- 
sumes, by  the  school  authorities  because  they  would  give  the  best  picture  of  in- 
tegration— ^that  students  of  different  groups  had  little  to  do  with  one  another.. 
The  black  president  of  tlie  senior  class  said :  .  .  the  only  true  existence  of  in- 
tegration of  Berkeley  High  is  in  the  hallways  when  the  i>ell  rang  everybody,  you 
know,  pass  [sic]  through  the  hallways,  that  is  the  only  time  I  see  true  integration 
in  Berkeley  High."  Senator  Brooke  probed  deeper.  Since  the  young  man  was  black 
and  a  majority  of  his  classmates  were  white,  bad  they  not  voted  for  him?  "The 
whites  didn't  even  partlciiwte  in  voting.  .  They  felt  the  student  government 
was  a  farce."  (The  opiK>sing  candidate  was  also  black.)  What  about  social  ac- 
tivities? "Like  we  have  dances,  if  there  is  a  good  turnout  you  see  two  or  three 
whites  at  tiie  dances.  .  .  ."  Intramural  sports?  'The  basketball  team  is  pretty 
integrated,  the  crew  team  is  mainly  white,  soccer  team  mainly  whUe,  tennis  team 
mainly  white."  Did  this  mean.  Senator  Brooke  asked,  "that  blacks  don't  go  out  for 
these  teams  that  are  white  and  whites  don't  go  out  for  those  teams  that  are  all 
black?"  The  class  president  guessed  that  "whites  like  to  play  tennis  and  blacks 
like  to  play  basketball  better."  Still,  he  did  think  integration  was  a  good  idea,  as 
did  a  Japanese  girl  who  told  the  Senators :  "I  think  like  the  Asian  kids  at  Berke- 
ley High  go  around  with         kidr  " 

A  rhicano  student  testified : 

"I  think  the  integration  plan  is  working,  started  to  work  in  junior  high,  it  is 
different  levels,  the  5ixth  graders  go  up  to  seventh  grade  now.  I  think  now  the 
Chicanos  and  blacks,  they  do  hang  around  in  groups.  Usually  some  don%  I  admit, 
like  I  myself  hang  around  with  all  Chicanos  but  I  am  not  prejudiced.  I  do  it  he- 
cause  I  grew  up  with  them,  because  they  were  my  school  buddies  when  there  were 
segregated  schools." 

A  black  girl  in  elementary  school  said :  "About  integration,  I  don't  think  it  is  too 
integrated,  but  it  is  pretty  well  integrated.  I  have  a  lot  of  white  friends.  .  .  ." 
She  lives  in  an  integrated  neighborhood.  A  white  girl  from  the  high  school 
testified: 

'•Integration,  ideally,  as  far  as  I  can  see  it  isn't  working,  I  mean  like  as  far  as 
everybo<ly  doing  things  together  .  .  .  I  have  one  class  where  there  are  only  two 
whites  in  it,  I  being  one  of  them,  you  know  like  I  don't  have  any  problems  there, 
but  outside  .  .  .  l\.fth  other  blacks]  we  just  do  different  things.  I  zm  not  inter- 
ested in  games.  I  couldn't  care  less.  I  don't  know  anything  about  Berkeley  as  far- 
as  the  athletics  go.  .  ,  .  I  wear  very  short  skirts  and  walking  down  the  halls  I 
get  hassled  enough  by  all  the  black  Dukes,  you  know.  .  .  ." 

Senator  Brooke  was  surprised  she  wasn't  hassled  by  the  white  boys  too  and 
suggesteil  that  tiie.v  might  use  a  difterent  technique. 

This  is  about  the  most  positive  report  one  can  make  on  school  integration. 
Why  should  anyone  be  surprised?  There  is  a  good  deal  of  hanging  around  in 
groups,  and  there  is  some  contact  across  racial  lines,  but  the  groups  seem  to 
have  different  interests  and  different  social  styles.  The  younger  children  have 
more  in  common  than  the  older  ones.  It  would  be  hard  to  say  whether  this  com- 
monalty of  interest  will  continue  through  high  school — a  popular  Berkeley 
theory — or  whether  differences  will  assert  themselves  as  the  children  grow  older 
even  though  they  were  exposed  to  integration  earlier  than  those  now  in  high 
school.  In  other  communities  which  have  been  studied,  black  children  who  are 
bused  tend  to  i^ecome  more  anti-white  than  those  who  are  not  bused.  One  can 
think  of  a  number  of  reasons  for  this. 

If,  then,  the  judges  are  moving  toward  a  forcible  reorganization  of  American 
education  because  they  believe  this  will  improve  relations  between  the  races, 
they  are  acting  neither  on  evidence  nor  on  experience  but  on  faith.  And  in  so 
acting  on  faith  they  are  pushing  against  many  legitimate  interests :  the  interest 
in  using  tax  money  for  education  rather  than, transportation ;  the  interest  of  the 
working  and  lower-middle  classes  in  attending  scliools  near  their  homes;  the 
interest  of  all  groups,  including  black  groups,  in  developing  some  measure  of  con- 
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trol  over  the  institutions  which  affect  their  lives;  tlie  interest  of  all  people  in 
retaining  freedom  of  choice  wherever  this  is  possible. 

There  is  unfortunately  a  widespread  feeling,  strong  among  liberals  who  have 
fought  so  long  against  the  evil  of  racial  segregation,  that  to  stop  now— before 
busing  and  expanded  scchool  districts  are  imposed  on  every  city  in  the  country— 
would  be  to  betiay  the  struggle  for  an  integrated  society.  They  are  quite  wrong. 
They  have  been  misled  by  the  professionals  and  specialists— in  this  instance,  the 
govenniient  officials,-  the  civil-rights  lawyers,  and  the  judges— as  to  what  integra- 
tion truly  demands,  and  how  it  is  coming  about.  Professionals  and  specialists 
inevitably  overreach  themselves,  and  there  is  no  exception  here. 

It  would  be  a  terrible  error  to  consider  opposition  to  the  recent  judicial  deci- 
sions on  school  integration  as  a  betrayal  of  the  promise  of  Brow7i.  The  promise 
of  Uroivn  is  being  realized.  Black  children  may  not  be  denied  admittance  to  any 
.school  on  account  of  their  race  (except  for  the  cases  in  which  courts  and  federal 
oliieials  insist  that  they  are  to  be  denied  admittance  to  schools  with  a  black 
m  ijoiity  simply  because  they  are  black).  The  school  systems  of  the  South  are 
desegrt^gated.  But  more  than  that,  integration  in  general  has  made  enormous 
«advaiicos  since  1954.  It  has  been  advanced  by  the  hundreds  of  thousands  of  blacks 
111  Northern  and  Western  colleges.  It  has  been  advanced  by  the  hundreds  of 
thousands  of  blacks  who  have  moved  into  professional  and  white-collar  jobs  in 
government,  in  the  universities,  in  the  school  systems,  in  business.  It  has  been 
advanced  by  the  steady  rise  in  black  income  which  offers  many  blacks  the  oi>- 
portunity  to  live  in  integrated  areas.  Most  significantly,  it  has  been  advanced 
because  millions  of  blacks  now  vote— in  the  South  as  well  as  the  North— and 
because  hundreds  of  blacks  have  been  elected  to  school  committees,  city  couih 
cils.  state  legislatures,  the  Congress.  This  is  what  is  creating  an  integrated  so- 
ciety in  the  United  States. 

We  are  far  from  this  necessary  and  desirable  goal.  It  would  be  a  tragedy  if 
the  i)rogress  we  made  in  achieving  integration  in  the  I960's  were  not  continued 
through  the  70's.  We  can  no\>r  foresee  within  a  reasonable  time  the  closing  of 
many  gaps  between  white  and  black.  But  I  doubt  that  mandatory  transportation 
of  schoolchildren  for  integration  will  advance  this  process. 

For,  so  far  as  the  schools  in  particular  are  concerned,  the  increase  in  black 
political  power  means  that  blacks— like  all  other  groups— can  now  negotiate,  on 
the  basis  of  their  own  power,  and  to  the  extent  of  their  own  power,  over  what 
kind  of  .school  systems  should  exist,  and  involving  what  measure  of  transporta- 
tion and  racial  balance.  In  the  varied  settings  «f  American  life  there  will  be 
many  different  answers  to  these  questions.  What  Berkeley  has  done  is  not  what 
New  York  City  has  done,  and  there  is  no  reason  why  it  should  be.  But  everywhere 
black  political  power  is  present  and  contr!  'mting  to  the  development  of  .solutions. 

There  is  a  third  path  for  liberals  now  agonized  between  the  steady  imposition 
of  racial  and  ethnic  group  quotas  on  every  school  in  the  country— a  path  of 
pointlessly  expensive  and  destructive  homogenization— and  sui-render  to  the 
South.  It  is  a  perfectly  sound  American  path,  one  which  assimies  that  groups  are 
different  and  will  have  their  own  interests  and  orientations,  but  which  insists 
that  no  one  be  penalized  because  of  group  membership,  imd  that  a  common  base 
of  experience  be  demanded  of  all  Americans.  It  is  the  path  that  made  possible 
the  growth  of  the  parochial  schools,  not  as  a  challenge  to  a  common  American 
society,  hut  as  one  variant  within  it  It  is  a  path  that,  to  my  mind,  legiHmizes 
such  developments  as  community  control  of  schools  and  educational  vouchers 
permitting  the  free  choice  of  schools.  There  are  as  many  problems  in  working 
out  the  details  of  this  path  as  of  the  other  two.  but  it  has  one  thing  to  commend 
it  as  against  the  other  two  •  it  expands  individual  freedom,  rather  than  restricts 

One  understands  that  the  Constitution  sets  limits  to  the  process  of  negotiation 
and  bargaining  even  !n  a  multi-racial  and  multi-ethnic  setting.  But  the  judges 
have  gone  far  beyond  what  the  Constitution  can  reasonably  be  thought  to  allow  or 
require  in  the  operation  of  this  complex  process.  The  judges  should  now  stand 
back,  and  allow  the  forces  of  political  democracy  in  a  pluralist  society  to  do'their 
proper  work. 

Mr.  Polk.  Sfr.  O'llara,  would  tlic  la-  ^rna^je  you  supgostcd  to  the 
committee  prohibit  a  Federal  court  from  requirinj?  pairing  of  several 
schools?  Yo-.i  mentioned  that  there  were  several  elementary  schools  in 
your  area  for  grades  one  through  six.  What  if  Federal  courts  were  to 
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make  one  of  those  schools  the  first  grade  and  another  school  the  second 
grade,  and  so  on  ? 

Mr.  O'IIara.  The  reason  I  haven't  proposed  a  formal  amendment  is 
that  I  have  been  taking  a  position  that  the  Constitution  does  not  now 
require  the  result  that  is  reached  in  Swann  and  I  hope  we  will  get 
cla  ification  on  that. 

But  the  Jan^Tuage  I  proposed  for  consideration  of  the  committee 
would  forbid  the  court  from  requiring  pairing,  if  in  the  elementary 
schools  of  that  system  there  was  a  racially  nondiscriminatory  attend- 
ance pattern  set  up. 

If  the  school  system  wanted  to  go  beyond  that  and  paired,  they 
would  not  be  forbidden  to  do  so  under  my  proposed  language.  But 
they  could  not  be  required  to  do  so. 

Mr.  Polk.  In  my  liypothetical  the  court  would  also  l>e  dmwing  non- 
discriminatory attendance  zones  but  they  would  be  larger  ones. 

Mr.  0'Hail\.  My  proposal  would  simply  say  no  school  system  which 
assigns  students  on  the  basis  of  racially  nondiscriminatory  racial  at- 
tendance area  may  be  required  to  adopt  any  more.  You  say  coidd  they 
change  the  neighborhood  sj^stem  ?  I  would  say  no.  The  purport  of  my 
amendment,  and  perhaps  it  isn't  worded  perfectly,  is  that  if  they  have 
a  neighborhood  attendance  system  that  is  truly  color  blind  and  racially 
non-discrimiratory,  they  can't  be  required  to  do  an3rthing  to  change 
that  system  in  ^ny  way. 

Mr.  Polk.  Thank  you,  Mr.  O'Hara. 

Mr.  HxJNO  iTE*  We  thank  you  very  much. 

The  next  witness  is  Congressman  John  D.  Dingeli  of  Michigan. 

STATEMENT  OF  HON.  JOHN  D.  DIN6ELL,  A  U.S.  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  HICHIOAN 

Mr.  DixGELL.  Mr.  Chairman,  I  brought  before  the  committee  for 
edification  of  members  thereof  a  box  full  of  correspondence  and  peti- 
tions that  I  received  on  this  subject  from  my  constituents. 

I  would  advise  the  Chair  that  the  correspondence  is  uniformly  op- 
posed to  the  concept  of  enforced  busing  to  achieve  racial  balance  in 
schools. 

Mr.  Jacobs.  Mr.  Chairman,  can  we  have  the  gentleman  read  those 
into  the  record? 
Mr.  DiNOELL.  I  would  be  glad  to  if  you  wish. 
I  would  offer  them  if  the  Chair  desired. 

Mr.  HxjNOATE.  The  Chair  would  have  the  gentleman  offer  them  as 
exhibits  for  our  files.  Could  you  describe  the  dimensions  of  your  box 
there? 

Mr.  DixGELL.  The  box  is  approximately  16  by  13  by  12  inches. 
Mr.  HuNGATE.  Thank  you  very  much. 

We  appreciate  that  evidence  of  considerable  concern  from  your  dis- 
trict on  this  problem. 

Mr.  DrxdKLL.  For  the  Chairman.  T  am  a  Member  of  Congress  from 
the  16th  Congressional  District  of  Michigan.  I  have  before  you  a  pre- 
pared statement  which  I  am  sure  the  membership  of  your  committee 
is  aware  of.  I  will,  because  of  the  time  limitations  imposed  on  the 
committee,  not  read  it. 
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Mr,  HuxGATE.  Without  objection  the  prepared  statement  will  be 
made  a  part  of  the  record  at  this  point 
(The  statement  referred  to  follows :) 

Statement  of  Hon.  John  D.  Di:? oell,  a  U.S.  Befbesentative  in  Congress  From 
THE  State  of  Michigan 

Mr.  Chairman,  I  am  most  grateful  to  you  and  the  members  of  the  Committer; 
on  the  Judiciary  for  this  opportunity  to  give  testimony  on  the  subject  of  court- 
ordered  busing  of  school  children,  and  the  related  issue  of  court-ordered  merger 
of  school  districts,  which  are  flowing  from  school  segregation  suits  in  different 
part  of  the  United  States. 

For  a  long  time  we  in  this  country  have  been  afflicted  with  many  problems 
which  arose  because  of  the  denial  of  equal  opportunity  to  all  our  citizens  in  many 
areas  of  our  national  life.  One  of  the  most  difficult  of  these  problems  is  that 
of  achieving  equality  of  education  for  all  our  children. 

For  generation  upon  generation  black  children  in  many  parts  of  this  Nation 
were  denied  fundamental  decency  and  justice  by  being  required  to  attend  entirely 
segregated  schools  and  in  many  instances  they  were  compelled  to  ride  long 
distances  past  superior  schools  which  had  been  reserved  for  white  children.  I 
opposed  tliat  vicious  practice  for  several  reasons  including  the  fact  that  the 
Constitution  did  not  allow  for  children  to  be  assigned  to  schools  on  the  basis  of 
race,  creed  or  color. 

Of  late  there  has  been  initiated  a  program  of  court-enforced  busing  again 
based  on  color.  Pursuant  to  this  program,  hundreds  of  thousands  of  our  young 
people — both  black  and  white — are  being  bused  to  scnools  distant  from  their 
home  to  achieve  a  particular  racial  composition  in  Fchools,  a  practice  which  is 
of  dubious  merit  educationally  and  highly  questionable  insofar  as  my  reading  cf 
the  Constitution  is  concerned. 

To  my  mind  assigning  a  child  to  a  particular  public  school  on  the  basis  of  race 
to  achieve  an  all-black  or  an  all-white  school — a  practice  which  was  outlawed  in 
Brown  vs.  The  Board  of  Education— is  no  less  wrong  than  forcing  a  child  to  go 
to  school  at  a  place  distant  from  his  or  her  home  to  achieve  a  still  different  racial 
complexion  in  our  public  school  system. 

Time  unnecessarily  spent  riding  a  bus  does  not  contribute  to  a  child's  educa* 
tion  in  any  meaningful  fashion.  In  fact,  excessive  time  si>ent  riding  a  bus  im- 
poses a  substantial  burden  on  a  child's  comfort  and  well-being. 

The  economics  of  busing  also  tend  to  deny  children  an  opportunity  to  enjoy 
high  quality  educational  opportunities  by  diverting  funds  from  the  classroom  to 
the  streets  and  highways  of  our  cities  and  countryside.  As  an  example  of  the 
substantial  costs  involved,  I  cite  one  plan  which  is  pending  before  the  Federal 
court  in  Detroit  involving  the  busing  of  many  thousands  of  school  children  in 
the  Detroit  metropolitan  area  at  a  cost  of  something  like  |21  million  a  year.  J 
think  it  is  interesting  to  note  that  the  Detroit  school  system  has  a  deficit  this 
year  of  something  approaching  |20  million.  The  quality  of  education  offered  in 
the  Detroit  public  schools  is  not  as  high  as  it  should  be  in  large  part  because 
of  the  lack  of  adequate  funds.  Does  it  make  any  sense  to  require  an  alrer.dy 
under-funded  school  system  to  divert  funds  into  a  program  of  wholesale  busing? 
I  do  not  believe  that  it  does. 

Proposed  Constitutional  amendments  on  the  subject  of  busing  abound.  Apart 
from  the  traditional  approach  of  the  Congress  that  the  Constitution  should  not 
be  turned  into  a  book  of  statutes,  there  is  strong  reason  to  recognize  that  the 
proposed  amendments  pending  before  this  Committee  do  not  directly  meet  the 
problem  of  enforced  busing  to  achieve  specific  racial  balances  in  our  public 
schools.  In  fact  some  of  these  amendments  would  actually  have  us  retrogress 
towards  policies  and  practices  that  our  Nation  has  wisely  abandoned.  Indeed  it 
is  fair  to  say  that  most,  if  not  all.  of  them  do  not  meet  the  problem  of  enforced 
merger  of  school  districts— something  which  looms  in  the  Detroit  case  and  some- 
thing which  is  most  offensive  to  my  constituents  and  I  am  sure  to  constituents 
of  many  other  Members  of  the  Congress. 

It  also  should  be  noted  that  the  process  of  amending  the  Constitution  is  lengthy 
and  complicated.  First,  the  proposed  amendment  must  be  approved  by  a  two- 
thirds  vote  in  the  House  and  in  the  Senate.  It  then  must  he  ratified  by  three 
quarters  of  the  States.  The  State  ratification  procoss  can  take  as  long  as  seven 
years.  Thus,  it  is  clear  that  a  Constitutional  amendment  would  not  meet  in 
a  timely  fashion,  the  problem  of  enforced  school  busing  and  merger  which  is  very 


501 


much  with  us  here  and  now.  The  period  of  time  involTed  in  the  amendment 
procedure  is  so  long  that  the  people's  will  would  not  be  given  recognition  in  time 
to  prevent  the  full  implementation  throughout  the  nation  of  an  unwise  and  an 
unnecessary  course  of  action.  Enforced  busing  and  school  district  mergers  will 
not  achieve  the  goal  of  providing  full  equality  for  all  our  people.  Rather,  I  urn 
very  much  afraid  that  it  will  go  far  toward  destroying  any  chance  we  have  to 
preserve  and  improve  our  system  of  free  public  education. 

The  fact  that  public  opinion  polls  indicate  that  an  overwhelming  majority 
of  Americans — black  and  white — oppose  enforced  busing  and  school  district 
merger  should  indicate  to  this  Committee  that  better  means  of  resolving  the 
problem  must  be  found  if  we  are  to  cxi}editiously  provide  equal  rights  and  high 
quality  education  for  all. 

In  a  very  real  sense,  the  problem  before  this  Committee  today  is  not  enforced 
l)usi!ig  or  merger  of  school  districts  but  rather  how  best  to  provide  full  equality 
of  educational  opportunity  to  all  our  children  regardless  of  race^  creed  or  color. 

The  resolution  to  this  problem  is  not  to  be  found  in  busing  or  in  arbitrary 
fiixing  of  racial  quotas.  It  does  not  lie  in  merger  of  school  districts.  As  a  matter 
of  facts  it  does  not  even  lie  in  equality  of  educational  opportunity  itself  but 
nitlicr  in  e<iuality  of  the  result  v.f  the  educational  process.  This  last  fact  is  some- 
thing much  overlooked  and  yet  it  is  perhaps  the  most  important  point  to  be  borne 
in  mind  if  the  problem  is  to  be  properly  and  eJi>editiously  resolved. 

One  of  the  tasks  facing  this  Committee  is  how  to  achieve  a  resolution  to  the 
matter  legislatively-  and  not  by  a  Constitutional  amendment. 

The  President  has  expressed  doubt  as  to  the  wisdom  of  a  Constitutional  amend- 
ment here.  The  Attorney  General,  the  Secretary  of  Healthy  Education,  and  Wei' 
fare,  the  Vice  President,  the  Majority  and  Minority  Leaders  of  the  Senate  have 
all  expressed  opposition  to  a  Constitutional  amendment  The  Goveriic^  of  Michi- 
gan has  taken  a  similar  stand. 

Debute  in  the  Senate  in  the  past  few  weeks  indicates  with  clarity  that  a  legis- 
lative resolution  is  possible  if  we  utilize  the  powers  of  the  Congress  over  the 
jurisdiction  of  the  courts. 

I  do  not  appear  before  this  Committee  to  urge  a  setback  In  this  Nation's 
march  toward  full  equality  of  opportunity  in  education.  I  appear  rather  to  advo- 
cate the  best  and  most  expeditious  method  to  achieve  that  end  and  I  believe  that  a 
legislative  approach  is  not  only  feasible  but  wise.  As  a  result  of  studies  of  this 
matter,  Congressman  James  G.  O'Hara  (D-Micb.)  and  I  have  drafted  and 
intro<lU(.'Cd  legislation,  H.R.  135.34,  recognizing  clearly  the  right  of  all  onr 
children  to  equality  of  eihicational  opportunity  and  guiding  the  courts  in  the 
selection  of  remedies  to  achieve  this  goal.  We  have  sought  in  this  bill  not  only 
to  require  the  most  expeditious  way  of  achieving  full  equality  of  educational 
oppfirtunity  for  all  our  young  people,  but  also  to  provide  funds — $5  billion  a 
year — to  assist  the  hard-pressed  school  districts  to  move  rapidly  toward  that 
goal. 

Briefly,  our  bill  would  bar  any  court  from  issuing  an  order  requiring  the 
transportation  of  students  or  the  merger  of  school  districts  as  a  means  of  elimi- 
nating racial  .segregation  in  schools  if  the  local  school  district  has  adopted 
an  /ipprovod  plan  assuring  full  equality  of  educational  opportunity  to  all  chil- 
dren in  that  district.  The  bill  provides  that  three  quarters  of  the  net  additional 
cost  of  implementing  the  plan  will  be  paid  by  tlio  Federal  Government  and  one 
quarter  by  the  States  or  local  school  districts. 

Wo  in  the  Congress  must  not  stand  idly  by  while  the  effort  goes  forward  to 
nchicve  equality  of  educational  opportunity  for  all  our  children.  Rather,  we  in 
the  Congress  must  provide  leadership  whioh  will  allow  that  end  to  be  accom- 
plished with  the  least  possible  .<;ocial  disruption.  We  have  the  responsibility  to  see 
to  it  that  there  are  available  effective  and  acceptable  tools  which  can  he  wisely 
utilized  to  achieve  the  end  which  we  all  desire.  I  believe  that  H.R.  13534  pro- 
vides such  tools  and  I  strongly  urge  that  this  Committee  reiwrt  the  measure 
to  the  House  for  early  action. 

"Mr.  DiNGKiiL.  Mr.  Chairman,  I  have  tried  in  my  statement  to  out- 
line first  of  all  my  position  of  opposition  to  enforced  bnsinf?  and 
enforced  mer^rer  of  school  districts  to  achieve  racial  balance. 

I  pointed  out  in  jny  statement  tliat  I  rep:ard  the  transportation  of 
yonn^  people  to  all  black  schools  and  all  white  schools  equally  vicious 
and  I  regard  it  equally  wasteful  to  transport  children  long  distances 
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to  achieve  any  other  racial  balance  and  that  has  been  consistently  my 
position  during  my  time  in  the  Congress  of  the  United  States. 

I  have  given  a  great  deal  of  thought  to  the  alternatives  before  this 
committee.  I  want  to  commend  this  committee  and  its  chairman  for 
holding  these  hearings  and  for  giving  us  an  opportunity  in  the 
Congress  to  go  very  carefully  into  tne  question  of  busmg  and  enforced 
merger  of  sdiool  districts  to  achieve  racial  balance  in  the  schools. 

The  committee  has  before  it  a  large  number  of  constitutional  amend- 
ments. It  has  also  a  number  of  pieces  of  legislation  before  it.  I  am  sure 
the  committee  has  before  it  H.R.  13534  which  was  cosponsored  by 
my  friend  and  colleague,  Mr.  O'Hara  and  mvself  on  March  2. 

This  bill  represents  a  very  carefully  drajfted  piece  of  legislation 
whose  purpose  is  to  find  us  a  way  out  of  this  thicket  in  which  we 
seem  to  have  wandered,  of  requiring  court  enforced  busing  or  merger 
of  school  districts. 

I  think  that  we  have  before  us  possibly  a  series  of  alternatives,  one 
which  would  forbid  further  desegregation  or  which  might  take  us  back 
to  that  unfortimate  time  previous  to  the  Brown  case. 

We  have  also  proposals  which  would  restrict  the  capacity  of  Federal 
courts  to  issue  orders  of  this  kind.  I  regard  H.R.  13534  as  perhaps  the 
best  and  the  third  alternative  before  this  committee,  and  that  is,  an 
attempt  to  puide  the  hands  and  ways  of  the  courts  into  perhaps  the 
most  expeditious  and  satisfactory  conclusion  to  the  cases  before,  them. 

The  legislation  simply  says  that,  first  of  all,  there  is  a  statement  of 
findings,  that  we  find  that  enforced  busing  and  merger  of  school  dis- 
tricts has  not  been  good  because  connterveiling  rights  and  equities  of 
many  children  tend  to  be  disregarded  in  that  kiiid  of  action. 

And  that  it  affords  the  court  a  better  alternative,  that  is,  it  affords  it 
a  State  or  Federal  plan,  adequately  funded,  to  achieve  desegregation 
of  the  publ  ic  schools  in  the  community. 

It  affords  $5  billion  a  year  and  it  requires  75  percent  of  the  additional 
costs  to  meet  this  desegregation  plan  shall  be  paid  by  the  Federal  Gov- 
ernment. It  says  that  where  such  a  plan  is  in  being,  is  approved,  and 
where  there  is  adequate  level  of  funding,  there  can  be  no  court  ordered 
mergers  or  busing  of  school  children  to  achieve  racial  balance. 

In  the  course  of  affaii-s,  Mr.  Chairman,  we  sometimes  t.end  to  lose 
sight  of  what  our  real  goal  and  purposes  are.  Busing  in  the  mind  of 
.some  has  become  a  sort,  of  sacred  cow.  Busing  in  the  minds  of  others 
has  become  a  great  evil.  In  fact,  it  is  only  a  tool  to  achieve  what  the 
court  wanted  to  have  in  the  Brown  ca^a  and  that  is  equality  of  educa- 
tional opportunities  for  all  of  our  children.  The  purposes  of  the  bill 
which  you  have  before  you,  H.R.  13534,  is  simply  to  say  that  the  court 
has  an  additional  option  which  is  triggered  in  ^art  by  the  action  of 
the  community  and  in  part  by  the  Federal  Government  to  assure  that 
there  be  the  fullest  equality  of  educational  opportunity  for  all  of  our 
children. 

As  you  recall,  the  Brotm  case  said  that  segregated  school  systems 
were  mhercntly  incqual.  The  other  cases  have  gone  as  far  as  to  say 
that  there  is  a  requirement  that  there  be  affirmative  action  to 
desegregate. 

I  personally  do  not  regarJ  the  last  cases  as  being  necessarily  defini- 
tive. I  had  a  constitutional  Jaw  professor  who  told  us  in  my  days  in 
law  school  that  the  conils  tend  to  be  quite  flexible  both  in  terms  of 
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establishing  trends  and  also  in  terms  of  following  or  not  following 
previous  decisions,  and  so  forth. 

What  the  Congress  does  here  is  to  really  guide  the  hands  of  the 
court  in  achieving  the  best  remedy. 

What  we  really  seek  here  is  equality  of  educational  opportunity 
for  all  of  our  children  and  busing  is  simply  a  means  toward  that  end. 

In  H.R.  13534  which  is  before  you,  Mr.  Chairman,  I  have  simply 
sought  to  see  to  it  that  the  mind  and  hands  and  feet  of  the  courts  of 
the  United  States  are  guided  into  the  pathways  most  appropriate  to 
achieve  real  educational  opportunity. 

I  suspect  that  some  of  the  more  forceful  and  vigorous  actions  of 
the  court  of  late  are  related  less  to  any  detenniiiation  that  busing  is 
a  desirable  tool  than  to  a  simple  recognition  that  matters  have  not 
been  going  forward  as  we  would  have  liked  and  the  courts  are  feeling 
that  there  is  a  great  deal  of  frustration  arising  from  the  faihire  of 
local  school  districts  and  communities  to  achieve  real  equality  of 
educational  opportunity. 

So,  Mr.  Chairman,  the  function  of  the  bill  is  as  I  have  briefly 
outlmed  before  you.  It  is  my  feeling  the  bill  will  afford  an  opportu- 
nity for  the  courts  to  really  come  to  the  ultimate  and  which  is  sought 
by  all  and  that  is  equality  of  educational  opportunity  and  which  is 
something  that  is  not  going  to  be  achieved  by  busing?  or  l)y  enforced 
school  district  merger,  something  which  is  displeasing  to  not  only 
mv  constituents  but  I  am  sure  the  constituents  of  each  and  ever}-  one 
of  us. 

Yet,  I  think  H.R.  13534  curries  out  the  mandate  to  Congress  that 
wo  should  by  appropriate  legislation  enforce  the  equal  protection  of 
laws  which  are  considered  in  the  school  cases. 

We  make  certain  legislative  findings  in  that  bill  and  we  make  fund- 
mg  available  to  see  to  it  that  we  really  resolve  this  problem  of  desegre- 
gation of  our  school  systems  and  of  affording  to  our  young  people  an 
equal  opportunity  to  hij^h-equality  education. 

Mr.  iTuxGATK.  C.I  behalf  of  the  committee  I  want  to  thank  the 
gentleman  from  Michigan  for  his  contribution.  He  is  a  valmd  member 
of  the  Congress,  as  was  his  father  before  him,  and  the  legislative 
effort  he  jias  brought  to  us  along  with  our  colleague,  3ilr.  O'Hara, 
IS  much  appreciated  as  we  seek  some  solution  to  this  problem. 

Mr.  Hutchinson? 

Mr.  HuTCinN.sox.  Thank  you,  Mr.  Chairman.  I  also  want  to  take 
this  occasion  to  welcome  my  colleague  from  ]Michigan,  ^Ir.  Dingell, 
to  the  committee.  I  deeply  appreciate  that  members  of  the  Michigan 
delegation  will  appear  on  this  matter  which  is,  as  I  guess  the  whole 
country  knows,  an  issue  of  considerable  interest  in  our  State. 

I  would  like  to  nsk  Mr.  Dingell  if  it  is  the  purpose  of  his  hill 
to  achieve  an  equality  of  exccllenre  with  regard  to  facultv,  facilities, 
and  educational  programs  in  all  of  the  schools?  Do  you  seek  an  equal 
excellence? 

Mr.  DiXGELL,  That  really  is  the  function  of  the  bill.  Not  only  to 
achieve  equal  education  but  equal  educational  opportunity  and  equal- 
ity of  result  because,  as  you  know,  for  many  reasons,  we'find  that  in 
particular  with  racial  groups  or  with  people  who  happen  to  be  eco- 
nomically deprived,  there  is  real  need  for  special  educational  work. 

One  of  the  evils  of  the  busing  that  we  are  seeing  is  that  a  lot  of 
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children  of  low  economic  means  are  going  to  remain  in  the  scliools 
from  whence  tlie  busing  takes  place  with  the  result  that  busing 
tends  actually  in  many  instances  to  further  aggravate  an  educational 
deprivation  tliat  strikes  certain  people  in  our  society. 

Mr.  Hutchinson.  I  thank  the  gentleman  for  that  observation.  I 
think  he  makes  the  point  that  has  not  been  brought  out  in  these  hear- 
ings heretofore,  ana  that  is,  that  unless  you  move  everybody  out  of  a 
so-called  inferior  school,  you  simply  exacerbate  the  situation. 

Mr.  DiNGELL  That  is  right.  Not  only  do  you  imiK)se  difficulty  on 
the  child  that  you  ride  out  by  forcing  him  to  ride  the  bus  long  dis- 
tances, or  difficulty  on  the  child  that  you  bus  in,  but  you  also  create 
the  problem  of  remaining  in  an  educationally  deprived  atmosphere  for 
those  children  compelled  to  remain  in  the  school  under  the  busing 
plan. 

There  is  no  one  who  apparently  has  ffiven  thought  to  their  rights 
nor  apparently  have  they  given  thought  in  the  courts  to  rights  of 
children  who  are  bused  in. 

Mr.  HuNGATE.  Mr.  Jacobs. 

Mr.  Jacobs.  You  made  a  very  good  statement,  Mr.  Dingell. 

On  the  question  of  spending  money  for  quality  education  rather 
than  for  buses  for  transportation,  would  the  j^entleman  agree  with 
me  that  probably  a  system  of  preschool  education  going  all  the  way 
back  to  birth  in  lieu  of  lonjj-distance  busing,  and  in  lieu  of  a  nuinl>cr 
of  remedial  programs  would  be  of  substantial  value.  So  that  for  the 
poor  child  from  a  poor  home  in  which  f^ood  English  is  not  spoken 
and  other  basic  educational  building  blocks  do  not  exist,  a  basic 
program  of  preschool  education,  such  as  they  liave  in  Israel  should 
be  adopted. 

So  by  the  time  n  child  enters  the  fii*st  grade,  he  would  have  a 
linguistic  skill.  He  can  understand  and  speak  the  language  and  take 
the  next  step  of  learning  to  read  and  write.  Tiiat  is  where  the  fight 
should  bo  taking  place  in  this  country  to  achieve  equality  of  educational 
0}  portunity.  Would  the  gentleman  agree  with  that  ? 

Mr.  Dingell.  I  would  agree  that  is  the  most  important  part.  But 
we  have  had  this  experience  with  Headstait  which  has  been  success- 
ful. After  a  child  goes  through  a  Headstart  program  and  receives  this 
extra  preparation,  all  of  a  sudden  he  finds  the  programs  that  should 
follow  being  terminated  and  then  the  child  tenas  to  either  retrogress 
or  not  to  progress  sufficiently  rapidly  with  the  result  that  a  lot  of  the 
benefits  if  not  all  of  the  benefits  of  ITeadstart  are  lost. 

I  think  what  the  gentleman  is  really  saying  is  that  we  need  an 
overall  package  of  educational  oi)portunity  in  this  country  which  will 
deal  with  a  child  from  the  cradle  right  through  graduation  from 
college  or  community  college  or  high  school,  and  this  is  something 
whicn  has  never  been  present. 

We  have  ahyays  promised  much  and  done  small  in  the  field  of  edu- 
cation which  is  the  reason  we  hare  this  pro!)lem  we  arc  addressing 
ourselves  to  today. 

Mr.  Jacobs,  in  Groat  Britain  they  pay  a  bonus  to  teachers  who 
teach  in  poor  neighborhood  schools  for  the  simple  reason  that  the 
job  of  remedial  education  is  so  much  more  difficult. 

Mr.  DixoEU/.  And  they  want  to  bring  quality  teachers  to  those 
schools  to  bring  those  children  up. 
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Mr.  Jacobs.  In  our  country,  we  exalt  the  idea  of  equal  pay  for  equal 
work.  It  seems  to  me  along  those  lines  rather  than  along  the  lines  of 
long-distance  busing,  which  as  the  gentleman  lia>s  pointed  out  is  quite 
artificial  in  its  final  result;  it  seems  to  mo  along  those  lines  we  could  do 
what  we  all  want  to  do,  and  that  is  make  this  country  a  place  where 
we  can  be  brought  toge':her  when  that  is  not  just  a  pretty  phnise  of 
oratory. 

I  especially  apprrci?  £e  the  gentleman's  testimony.  I  believe  it  is 
the  best  we  have  had  so  far. 

Mr.  DiNGELL.  I  thank  my  good  friend  vevy  much. 

Mr.  IIuxGATF.  Tlie  gentleman  Avould  prefer  to  reach  this  by  a  statute 
rather  than  amendment? 

Mr.  DiNGELL.  The  answer  is  "Yes."  Like  my  friend,  Mr.  O'Hara. 
I  am  not  sure  what  the  Lent  amendment  does.  I  don't  know  whether 
it  takes  us  back  before  Broion  or  whether  it  is  the  same  as  Brown  or 
whether  it  is  in  some  fashion  different.  It  is  a  very  ambiguously  drawn 
piece  of  constitutional  law.  There  is  the  other  problem,  and*^I  think 
this  is  something  most  people  have  tended  to  overlook,  which  is  that 
constitutional  amendments  take  a  long  time.  They  are  very  'iifficult 
to  bring  to  a  successful  conclusion. 

Once  they  have  been  adopted  into  the  Constitution,  they  then  are 
subject  to  lengthy  litigation  to  find  out  what  they  mean.  So  we  would 
find  ourselves,  if  we  were  to  amend  the  Constitution,  it  would  be  a  verv 
time-consuming  process. 

We  have  a  national  problem.  A  lot  of  our  children  are  being  denied 
full  educational  opportimity.  T^t^s  try  and  put  forward  a  quick,  ef- 
fective, and  proi)erly  drafted  resolution  of  the  problem.  I  think— 
and  I  have  no  pride  of  authorship  here,  I  would  say  H.R.  13534  may 
not  be  perfect  m  its  approacli,  but  at  least  it  is  in  "my  view  the  way 
out  of  this  thicket. 

It  \yill  give  this  Nation  the  means  of  putting  to  rest  for  good  and 
all  this  question  of  equality  of  opportunity  and  it  will  say  that  we 
hre  going  to  give  the  children  what  they  really  need  in  terms  of  equal 
opportunity.  That  is  the  idea. 

ilr.  HuNOATK.  Thank  you  very  much.  We  appreciate  your  contribu- 
tion. 

Xo  fnilher  questions? 
Thank  you  again. 

Mr.  HrxoATE.  Tlic  next  witness  is  our  colleague,  thp  Honorab  ^  Ben 
B.  Blackburn  of  Georgia. 
We  want  to  thank  3'ou  for  waiting.  We  are  glad  to  have  yon. 

STATEMENT  OF  HOIT.  BEN  B.  BLACKBURN,  A  U.S.  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  GEORGIA 

IMr.  BL\CKBtmx.  Mr.  Chairman,  I  will  submit  my  statement  for  the 
record  and  summarize  the  high  points  of  the  staten»ent. 

Mr.  IIux(?ATK.  Your  statement  will  he  made  a  part  of  tlie  record  at 
this  point. 

(The  statement  referred  to  follows :) 

Statkment  of  Honouable  Bkn  I?.  Blackbtthn,  a  U.S.  Representative  jn 
C0NCUE88  From  t^e  State  of  Georgia 

Mr.  Chairman  and  Members  of  the  Committee,  hearings  are  beinp  conducted 
today  because  iwHcies  affecting  the  operation  of  pubnc  school  systems  tlirough- 
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out  the  United  States  have  been  instituted  by  court  decrees.  These  policies,  which 
are  meeting  a  broad  resistance  from  all  areas  of  the  country,  generally  require 
the  transportation  of  school  children  from  the  school  facilities  most  convenient 
to  their  homes  to  school  facilities  at  varying  distances  from  their  homes  in  order 
to  achieve,  what  the  courts  have  determined  to  be,  a  desirable  racial  mix  in 
individual  schools. 

Parents,  demonstrating  a  very  human  instinct  to  keep  their  children  as  close 
to  home  as  possible  during  their  educational  periods,  are  objecting  to  these 
policies.  School  boards  and  school  revenue  authorities,  finding  that  the  iinancial 
burdens  imposed  by  such  massive  transportation  requirements,  combined  with 
the  increased  complication  of  scheduling  classes,  «re  protesting  likewise.  In 
some  school  systems  extracurricular  activities  have  been  curtailed,  if  not  elim- 
inated, because  of  the  combination  of  financial  burdens  and  scheduling  compli- 
cations. Many  parents  and  school  boards  are  expressing  fear  that  the  quality 
of  education  is  suffering  under  the  policies  now  being  promulgated  and  imple- 
mented under  Court  decrees. 

I  i)ersonally  fear  that  their  concerns  are  valid.  When  courts  initiate  policies 
which  the  majority  of  the  people  do  not  support,  then  grave  questions  arise  as  to 
the  proper  role  of  goverimient  in  the  affairs  of  the  citizens  in  a  democratic 
society.  The  courts  are  an  instrument  of  government  In  a  constitutional  demo- 
cracy, the  ultimate  authority  for  government  action  is  the  will  of  the  people. 
The  will  of  the  people  is  expressed  first  in  the  legal  document  which  gives  author- 
ity to  government,  the  Constitution  itself.  It  has  always  been  my  understanding 
that  the  role  of  the  courts  in  our  government  is  to  protect  the  citizenry  against 
abuses  of  the  executive  or  legislative  branches  of  government  when  either  of 
the.*!e  two  branches,  or  both,  exercise  authorities  not  granted  in  the  Constitution. 

These  hearings  are  te.stimony  to  the  fact  that  the  people  of  the  United  States 
are  becoming  alert  to  the  danger  that  their  desires  can  be  subverted  by  the 
courts  themselves.  The  courts  are  no  longer  content  to  prevent  excesses  of  au- 
thority by  the  other  two  branches  of  government  but  have  now  as.sumed  the 
role  of  a  legislative  body. 

When  the  courts  assume  a  legislative  function  and  promul?rate  policies  that 
are  not  supported  by  the  will  of  the  i>eople.  then  a  duty  arises  on  the  elected 
representative  branch  of  government,  that  branch  which  reflects  the  will  of  the 
people,  to  take  afl3rmative  and  responsible  action  to  bring  national  policies  into 
a  position  more  consistent  with  the  will  of  the  people.  To  fail  to  do  so  is  to 
permit  a  tyranny  of  the  Judiciary.^ 

Indeed.  I  am  of  the  opinion  that  tl  e  courts  are  themselves  in  violation  of 
clear  constitutional  limitations.  For  example.  Article  I,  Section  7.  Clause  1  of 
the  Constitution  provides  that  revenue  measures  arise  out  of  the  Lower  House ; 
"Article  I»  Section  7.  All  Bills  for  rai.siug  Revenue  shall  originate  iu  the  House 
of  Representatives  " 

It  is  obvious  that  in  the  enactment  of  the  Constitution,  the  people  of  this 
country  demonstrated  a  high  concern  for  the  protection  of  their  pocketbooks.  So 
that  unpopular  invasions  into  their  pocketbooks  could  be  rectified  by  calling 
to  account  at  the  next  general  election  those  who  impose  tax  burdens,  the  people 
insured  a  direct  link  betwet^n  themselves  and  the  policymaking  organ  of  gov- 
ernment which  exercises  the  most  direct  impingement  upon  their  financial 
affairs. 

When  the  courts  impose  substantial  financial  burdens  on  the  school  systems  of 
our  country,  the  courts  are  imposing  a  tax.  Local  taxing  authorities  and  school 
boards  either  have  the  option  of  docn»asing  the  quantity,  or  quality,  of  academic 
services  in  order  to  meet  the  cost  of  additional  transportation  exi)en.*«es  to  comply 
with  busing  requirements  or.  such  authorities  must  increase  revenues  by  in- 
creasing tax  burdens  on  local  citizens.  Yet,  the  citizenry  who  must  bear  the 
additional  taxes  cannot  call  to  account  the  court  responsible  for  imposing  such 
taxes. 

A  chnllenge  has  been  posed  to  tlie  Congress.  Recent  public  opinion  polls  reveal 
that  currently  approxinmtely  S0%  of  Americans  oppose  the  transportation  of 
school  children  over  long  distances  where  such  transportation  is  not  necessary. 

It  is  the  Congress  widch  is  tiie  instrument  of  government  charged  with  the 
responsibility  of  reflecting  the  will  of  the  people  in  government  policy.  When 
government  policy  runs  counter  to  the  will  of  the  people,  then  government  has 
ceased  to  be  the  servant  of  the  people.  Do  we  as  Congres.smen  have  the  right 
to  remain  silent  when  the  people  who  have  placed  such  trust  in  us  are  de- 
manding relief  from  government  abuses.  The  faCt  that  these  abuses  have  arisen 
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from  the  Judicial  branch  of  government  makes  them  no  less  onerous  and  makes 
our  responsibility  to  respond  even  more  clear. 

The  court  decisions  which  are  creating  the  problem  arise  under  the  provisions 
of  the  Equal  Protection  Clause  of  the  14th  Amendment  In  the  enactment  of  the 
14th  Amendment,  the  framers  of  that  amendment  specified  the  authority  of  the 
Congress  to  enforce  tb  •  provisions  of  that  Act 

Specifically,  Clause  of  the  14th  Amendment  states,  **The  Congress  shall  have 
the  power  to  enforce  the  provisions  of  this  article/'  The  Supreme  Court  regards 
Clause  5  as  a  positive  grant  of  power  by  the  people  to  the  Congress  to  be  used 
in  the  enforcement  of  the  14th  amendment  In  Ex  parte  Virginia,  100  U.S.  339, 
at  page  345  the  Court  states:  "It  is  the  power  of  Congress  which  has  been 
enlarged.  Congress  is  authorized  to  enforce  the  prohibitions  by  appropriate  leg- 
islation. Some  legislation  is  contemplated  to  make  the  amendments  fully 
effective." 

When  the  14th  Amendment  was  on  the  Floor  of  the  Senate  Under  discussion 
in  1867,  Senator  Jacob  M.  Howard  of  Michigan  described  Clause  6  as  **a  direct 
aflarmative  delegation  of  power  to  the  Congress,"  and  added,  **lt  casts  upon 
Congress  the  responsibility  of  seeing  to  it,  for  the  future,  that  all  sections  of  the 
amendment  are  carried  out  in  good  faith  and  that  no  state  infringes  the  ri^ts 
of  persons  or  property.  I  look  upon  this  clause  as  indispensable  for  the  reason 
that  it  imix)ses  upon  Congress  this  power  and  this  duty.  It  enables  Congress  in 
case  the  state  shall  enact  laws  in  conflict  with  the  principles  of  the  amendment} 
to  correct  that  legislation  by  a  formal  congressional  enactment"  Con.  Globe. 
39th  Cong..  1st  Sess.,  2766, 2768  (1866). 

Clause  5  of  the  14th  Amendment  is  a  logical  extension  of  Article  I,  Section  8, 
Clause  18  of  the  Constitution  in  which  the  Congress  is  given  the  general 
power"  ...  to  make  all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  .  .  ."  the  powers  vested  by  the  Constitution  in  the  government  of 
the  United  Slates. 

There  have  been  proposals  advanced  before  this  Committee  that  to  meet  the 
demands  of  the  public  for  relief  from  court-ordered  transportation  schemes  the 
Congress  should  enact  a  constitutional  amendment  prohibiting  '*busing"  of 
school  children.  I  am  not  in  agreement  with  such  suggestiona  The  United  States 
Constitution  is  a  document  intended  for  promulgation  of  statements  of  broad 
public  policy.  One  of  its  principal  purpose,  as  repeated  throughout  THE  FED- 
ERALIST  PAPERS,  and  as  specified  in  the  first  10  Amendments,  is  to  limit  the 
parameters  of  Federal  activities  as  they  might  impinge  on  individual  freedoms. 
The  Constitution  should  not  become  a  legislative  vehicle  to  deal  with  particulars 
of  the  day-to-day  mechanics  of  government  operation. 

The  proiwsal  for  a  constitutional  amendment  is  unrealistic  in  the  present  politi- 
cal climate.  The  Senate,  within  the  past  week,  by  a  narrow  vote  has  defeated 
legislation  dealing  with  the  subject  matter  of  school  busing.  To  suppose  no« 
that  the  same  Senate  would  adopt  by  a  %  vote  a  strong  constitutional  amend- 
ment is  unrealistic. 

Securing  ratification  of  a  constitutional  amendment  requires  the  cooi>eration 
of  state  governments  as  well  as  federal  action.  The  mere  mechanics  of  securing 
passage  of  a  constitutional  amendment  complicates  and  would  delay  the  granting 
of  relief  to  the  American  public.  Thus,  on  several  grounds,  I  am  opposed  to  the 
proposc<l  constitutional  amendment  as  being  unwise,  unnecessary,  and  too  cum- 
bersome. 

It  is  ni.v  siiggpstion  that  the  Congress  exercis.  the  authority  which  it  now 
possesses  under  Clause  5  of  the  14tli  Amendment  I  suspect  that  the  a)nrts,  hav- 
ing plungi'd  into  the  thicket  of  school  administration  and  financing  would  wel- 
come congressional  direction.  The  courts  were  never  intendeil  to  be  legislative 
bodies.  They  operate  in  the  confines  of  narrow  rules  of  evidence.  Conflicting 
attornoy-s.  in  presenting  their  cases  are  seeking  to  serve  the  immediate  needs  of 
their  clients.  The  courts  can  only  act  on  the  basis  of  facts  presented  before  thorn 
and  differing  skills  and  resources  of  legal  counsel  have  a  great  influence  on  the 
factual  basis  upon  which  a  court  can  act  In  short  a  court  proceeding  in  ac- 
cordance with  established  rules  of  evidence  and  legal  procediires  is  not  eqiiipped 
to  legislate  or  formulate  new  public  policies  which  have  wide-ranging  and  direct 
effects  on  our  citizenry. 

The  question  of  racially  segregated  versus  racially  integrated  schools  has 
been  long  since  laid  to  n»st  both  in  the  courts  and  in  the  minds  of  our  citizens. 
The  matters  of  increasing  comem  to  our  citizens  are  those  of  quality  and  equal- 
ity in  educational  opportunity  to  all  of  our  children  in  the  public  school  systems 
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and,  increasingly,  the  convenience  and  expense  involved  in  Jelivering  those 
educationnl  opi>ortunities. 

Let  me  suggest  that  legislation  embodying  the  following  general  principles 
would  be  adequate.  (1)  There  shall  I)e  equality  of  educational  services  in  each 
school  ill  a  school  system ;  (2)  Each  child  shall  be  first  designated  to  attend  the 
school  most  convenient  to  his  hoiiie^  providing  that  school  attendance  zones  are 
nut  created  in  such  a  manner  as  to  create  or  perpetuate  segregation  and  (3)  It 
shall  be  provided  that  any  child  will  have  the  right  to  transfer^  upon  reasonable 
notice,  to  any  other  school  within  the  same  school  system  at  no  expense  to  the 
school  system. 

In  tlie  final  analysis  we  are  dealing  with  a  question  of  the  will  of  the  people 
when  their  desires  are  being  over-ruled  by  an  instrument  of  government,  the 
courts.  The  legislative  l)ranch  of  government  is  a  co-equal  branch  with  that  of 
the  courts.  A«  that  branch  of  government  most  re.spoiisive  and  resiwnsible  to 
the  will  of  the  people,  it  is  our  duty  to  act  as  a  co-e<iUiiI  branch  of  government 
and  specify  limits  and  conditions  within  which  the  judiciary  may  act  in  estab- 
lishing government  iwlicy. 

Mr.  Bl.\ckuurx.  Mr.  Chairman,  What  I  say  in  iny  statement  is  that 
the  courts  ai*c  an  instrument  of  government.  Tlie  Federal  coui*t  sys- 
tem is  another  instrument  of  government  just  as  the  Chief  Executive 
is  an  instalment  of  government  and  as  we  are  an  instrument  of  govern- 
ment. 

The  courts  today  are  instituting  polices  that  are  not  supjwrted  bv  the 
great  majority  of  people  such  as  the  busing  business  that  brings  us  here 
today. 

Under  such  a  situation  I  think  it  is  our  responsibility  as  that  organ 
ol  government  which  is  desigiied  and  intended  to  be  responsive  to  the 
will  of  the  people  to  insert  our  views  to  cori-ect  the  courts  Avhere  tlic 
courts  have  gone  beyond  what  the  people  want  them  to  do. 

I  personally  do  not  feel  that  we  need  a  constitutional  amendment. 
In  fact,  if  we  review  the  history  of  the  14th  amendment,  we  (ind  that 
clause  5  says  si)ecifically :  "The  Congress  shall  have  the  power  to  en- 
force the  provisions  of  this  article." 

The  Supreme  Court  has  interpreted  clause  5  of  the  language  "It  is 
the  i)ower  of  Congress  which  has  been  enlarged,*'  talking  about 
section  5  of  the  14th  amendment. 

Congress  is  author izc<l  to  enforce  tlie  prohibitions  l>y  appropriate  legislntioii. 
Some  legislation  is  contemplated  to  mnke  the  amendments  fully  effective. 

Wlien  the  14th  amendment  was  on  the  floor  under  discussion  in 
1867,  Senator  Howard  of  Michigan  descril^ed  clause  5  as  "a  direct 
affirmative  delegation  of  power  to  the  Cong: ess*'  and  he  added  *Mt  cast 
u|>on  the  Congress  the  resix)nsibility  of  seeing  to  it  for  the  future  that 
all  sections  of  the  amendment  are  carried  out  in  good  faith.'* 

Clause  5  of  the  14th  amendment  i?;  a  logical  extension  of  article  1, 
section  8,  clause  18  of  the  Constitution  in  which  Congress  is  given 
general  power  "To  make  all  laws  which  shall  be  necessai7  and  proper 
for  carrying  into  execution  the  powers  vested  by  the  Constitution  in 
the  Government  of  the  United  States." 

Gentleman,  I  also  agree  with  my  colle^igue,  John  Dingelh  when  he 
states  that  the  constitutional  amendment  is  a  very  cuinl)ei*soine  and 
very  bullcy  process.  It  requires  affinTiative  action  on  the  part  of  State 
legislatures. 

If  the  Congress  will  specify  very  clearly  the  parametei-s  nnOer 
which  the  Court  can  act  in  canying  out  the  purposes  of  the  14th 
amendment,  w'e  wiil  be  giving  the  Court  a  veiy  welcomed  congres- 
sional direction  which  at  tlie  present  time  is  lacking. 
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I  also  point  out  in  my  testimony  Uiat  a  court  operates  under  the 
confines  of  narrow  rules  of  evidence.  It  operates  under  confines  of  the 
facte  which  are  presented  to  the  court  which  are  determined  in  part  by 
the  differin<r  skills  of  the  attorneys,  as  well  as  the  resources  of  the  at- 
toiTieys  in  the  case,  both  of  which  are  very  much  a  part  of  the  access;  - 
bility  of  the  court  to  facts. 

We  are  supposed  to  be  the  legislative  body.  I  think  we  have  autJiority 
under  the  Constitution  to  act  in  this  field  and  T  suggest  that  legislation 
be  drawn.  I  have  not  prepared  legislation  but  let  me  sup^ge^t  that  the 
following  general  principles  would  be  adequate  in  legislation. 

One,  there  should  be  equality  of  educational  services  in  each  school 
in  a  school  system. 

Two,  each  child  should  be  first  designated  to  attend  the  school  most 
convenient  to  his  home  provided  school  attendance  zones  are  not  cre- 
^  a?u^^  ^  manner  to  create  or  perpetuate  segregation. 

Three,  it  should  be  provided  that  any  child  should  have  the  right 
to  transfer  to  any  school  within  the  school  system  at  the  child's  own 
expense. 

Very  briefly,  Mr.  Chairman,  this  is  a  summary  and  essence  of  the 
statement  that  1  submit  to  the  committee. 

Jfu  H^^^^^-  That  is  a  very  helpful  statement  on  ramifications 
Of  the  14th  amendment.  Your  summary  had  14  points  anH  someone 
said  the  Lord  only  needs  10  and  you  got  close  to  the  Lord. 

Thank  you  for  your  contribution. 

Mr.  Hutchinson  ? 

Mr.  Hutchinson.  Mr.  Chairman,  I  have  no  questions  to  put  to  the 
witness.  I  appreciate  his  appearing  at  this  late  hour  today  and  his 
contnbution  will  be  most  helpful. 

Mr.  HuNOATE.  Mr.  Jacobs? 

Mr.  Jacobs.  It  was  an  excellent  contribution.  Thank  you. 
Mr  HuNOAT^.  Thank  you  again.  The  committee  will  be  in  recess 
until  to  a.m.,  Wednesday. 

w^?^T"P^5'  ^l^^^^ .P-"?-'  committee  adjourned,  to  reconvene 
Wednesday,  March  8, 1972.) 
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WEDNESDAY,  MARCH  8,  1972 

HoLSK  OF  Representatives, 
SuBC0MMrrn':E  No.  5  of  the 

CoMMlTlTiE  OS  THE  JuDlClARY, 

Washington^  D.C.  • 

The  subcommittee  met  at  10  a.m.,  pursuant  to  recess,  in  room  2141, 
Raybum  House  Office  Building,  Hon.  Emanuel  Celler  presiding. 

Present:  Representatives  Celler,  Hungate,  Mikva,  McCulloch,  Poff, 
and  Hutchinson. 

Staff  members  present:  Benjamin  L.  Zelenko,  general  counsel, 
Franklin  G.  Polk,  associate  counsel;  and  Herbert  E.  Hoffman, 
counsel. 

Chairman  Celler.  The  meeting  will  come  to  order. 

The  Chair  wishes  to  announce  the  names  of  the  witnesses  for  the 
following  week :  On  Monday,  March  13,  Hon.  Joyce  Symons,  Michi- 
gan State  representative;  Students  for  Quality  Integrated  Education, 
Pontine,  Mich. ;  Mrs.  James  C.  Farrell  and  Mr.  Odis  Clark,  Pine  Bluff, 
Ark. ;  Frank  E.  Jones,  M.D.,  Social  Action  Committee  of  Christians 

JowR  of  Nashville,  Tenn.;  and  Prof.  Gary  Orfield,  Princeton 
University. 

On  Wednesday,  March  15,  Dr,  Michael  Bakalis,  Illinois  Superin- 
tendent of  Public  Instniction ;  Mr.  Alan  R.  Perry,  chairman,  Winston- 
Salem/Forsyth  County  Board  of  Education;  Mr.  W.  Harry  Davis, 
member,  Minneapolis  Board  of  Education ;  Mr.  John  Plath  Green, 
president.  School  Board,  Dallas,  Tex.;  Dr.  Nolan  Estes,  superintend- 
ent  of  schools,  Dallas,  Tex.;  Mr.  Ben  Clark,  general  chairman,  citi- 
zens for  Neighborhood  Schools,  Dallas,  Tex. ;  and  Mr.  L.  K.  Schultz, 
president.  Concerned  Neighbors,  Inc.,  Corpus  Chrisfci,  Tex. 

On  Thursday,  March  16,  Mr.  Roy  Wilkins,  chairman,  leadership 
Conference  on  Civil  Rights,  accompanied  by  Nathaniel  R.  Jones,  Es- 
quire, general  counsel,  NAACP;  Mrs.  Lamell  A.  Cleveland,  Roches- 
ter,  N.Y.;  Commissioner  Ewald  B.  Nyquist,  New  York  State  Com- 
missioner of  Ediicntion,  president  of  the  University  of  the  State  of 
New  York;  Mr.  Victor  Solomon,  associate  national  director,  Congress 
of  Racial  Equality  (CORE) ;  Mrs.  Robert  E.  Wolf,  member.  Board 
of  Education  of  Prince  George's  County,  Maryland;  and  Mr.  Mario 
Diaz,  president.  Board  of  Education,  Southgate  Community  School 
District,  Soutligate,  Mich. 

Our  first  witness  this  morning  is  Mr.  David  Selden,  president, 
Amencan  P'oderation  of  Teachers.  Mr.  Selden. 
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STATEMENT  OF  DAVID  SELDEN,  PRESIDENT,  AMERICAN  FEDERA- 
TION OF  TEACHERS,  AFL-CIO,  ACCOMPANIED  BY  CARL  J.  NAGEL, 
LEGISLATIVE  DIRECTOR,  AND  GREGORY  HUMPHREY,  ASSISTANT 
LEGISLATIVE  DIRECTOR 

Mr.  Selden.  Thank  you,  Mr.  Chairman.  1  have  with  me  today  Carl 
J.  Na^l,  legislative  director  for  American  Federation  of  Teachers; 
and  Gregory  Humphrey,  assistant  legislative  director  for  American 
Federation  of  Teachers. 

Chairman  Celi^r.  You  are  all  welcome. 

Mr.  Selden.  Mr.  Chairman  and  members  of  the  committee.  The 
American  Federation  of  Teachers  is  opposed  to  any  change  in  the 
present  constitutional  guarantees  of  equal  protection  of  the  laws,  par- 
ticularly as  these  grantees  apply  to  the  right  of  any  citizen  to  have 
equal  access  to  the  same  quality  of  education  as  that  available  to  any 
otner  citizen  within  a  State. 

We  are  also  opposed  to  any  effort  to  restrict  constitutional  rights 
through  le^slation  or  to  modify  Supreme  Court  decisions  interpret- 
ing the  U.S.  Constitution  in  regard  '  -  the  educational  rights  of  citi- 
zens. 

In  other  words,  we  are  opposed  to  any  attempt  to  amend  the  Con- 
stitution so  that  busing  of  schoolchildren  could  be  restricted  in  ways 
that  are  at  present  illegal,  and  we  are  opposed  to  any  legislation  which 
\\ou\d  seek  to  accomplish  this  purpose  without  benefit  of  the  constitu- 
tional amendment. 

The  American  Federation  of  Teachers  supports  the  basic  principle 
established  by  the  U.S.  Supreme  Court  in  Brown  v.  the  Board  of 
Edtication  to  the  effect  that  racially  segregated  education  is  inher- 
ently inferior  to  integrated  education;  and  further,  vre  support  the 
doctrine  the  U.S.  Supreme  Court  advanced  in  the  Charlotte-Mecklen- 
hurg  decision  to  the  effect  that  school  boards  have  a  responsibility  to 
eliminate  racially  segregated  schooling  through  all  possible  means, 
including  the  busing  of  cnildren. 

I  have  written  a'  summary  of  civil  rights  progress  in  the  field  of 
education  over  the  past  two  decades,  and  it  has  been  published  in  the 
newspaper  of  the  AFT.  It  is  entitled  "Dont  Step  to  the  Rear  of  the 
Bus."  I  request  that  this  material  be  inserted  in  the  record. 

Chairman  Ceixer.  We  will  include  the  material  in  the  record. 

(The  statement  referred  to  follows :) 
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"Don't  Step  to  the  Rear  of  the  Bus,"  a  statement  by  David 
Selden,  President,  American  Federation  of  Teachers,  AFL-CIO, 
Reprinted  from  American  Teacher,  February  1972, 


In  a  few  short  months,  President  Nixon  has  succeeded  in  undermining  25 
years  of  efforts  by  the  NAACP,  the  AFL  CIO,  churches,  and  reform  organiza- 
tions to  bring  about  racial  justice  and  a  more  nearly  integrated  society.  He  has 
corrupted  the  social  morals  of  many  a  liberal  congressman  and  senator,  and  he 
has  created  doubt  tha.  even  the  decisions  of  the  Supreme  Court  will  be  carried 
out. 

Let  us  review  how  it  all  happened.  The  Supreme  Court  decided  in  1954  that 
segregated  education  was  bad  education  and  that  even  if  the  former  official 
doctrine  of  separate- but-equal  facilities  had  been  lived  up  to  in  practice,  the 
education  received  by  black  children  would  still  have  been  inferior  to  that  re- 
ceived by  white  children. 


COURAGE  AND  DIGNITY 

We  went  through  the  battle  of  Little  Rock.  The  issue  then  was  whether 
black  children  would  be  allowed  to  walk  to  the  same  schools  that  white  children 
walked  to.  We~humanity-won  that  battle.  We  went  through  all  the  other 
battles  around  the  issue  of  school  integration.  We  remember  the  hate-filled  faces 
of  the  New  Orleans  mothers  who  did  not  want  their  children  to  attend  an 
integrated  school,  and  we  remember  the  wonderful  dignity  and  courage  shown 
by  black  children  in  city  after  city.  Yes,  and  we  remember  the  courage  shown  by 
those  whites  who  were  willing  to  fight  for  integration  in  areas  of  this  country 
where  such  actions  were  widely  regarded  as  akin  to  sedition. 

Then  in  1968  we  had  a  chan<3e  in  the  national  administration.  Mr.  Nixon 
became  President  and  ^lr.  Mitchell,  the  victorious  candidate's  campaign  manager, 
became  Attorney  General.  Soon  the  shape  of  what  came  to  be  known  as  the 
Southern  Strategy  began  to  emerge.  By  tilting  the  law  away  from  integration,  it 
would  be  possible  to  win  the  favor  of  politicians  who  had  long  traded  in  the 
dirty  coin  of  segregation. 

The  civil-rights-compliance  unit  of  the  Dept.  of  Health,  Education,  and 
Welfare  was  slowed  down  and  muffled.  A  representative  of  Mitchell's  Justice 
Department  appeared  before  the  Supreme  Court  to  argue  against  the  NAACP 
lawyers  in  the  Charlotte-Mecklenburg  case,  in  which  the  issue  was  how  much 
integration  would  be  deemed  good  enough  to  satisfy  constitutional  require- 
ments. In  that  instance,  the  administration  argued  that  at!  that  was  required  was 
a  reasonable  effort,  but  the  court  found  otherwise  and  directed  the  school 
district  to  reassign  pupils  in  ^uch  a  way  as  to  maintain  approximately  the  same 
racial  balance  in  every  school  as  that  for  the  school  district  as  a  whole.  It  went 
further.  It  said  that  such  pupil  reassignments  must  be  made  even  if  some  of  the 
pupils  would  have  to  be  bused  to  their  schools. 

The  decision  was  unanimous.  Seemingly,  an  important  question  had  been 
decided  onoe  and  for  all-but  President  Nixon  had,  the  year  before,  declared 
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himself  opposed  to  school  busing  for  purposes  of  integration.  When  reporters 
asked  the  President  if  he  had  changed  his  mind  in  the  light  of  the  oo«irt's 
decision,  he  replied  that  he  had  not,  and  that  he  still  was  opposed  to  school 
busing. 

A  month  later,  10  school  buses  were  blown  up  by  segregationist  parents  in 
Pontiac,  Mich.  I  happen  to  have  grown  up  in  Pontiac.  The  area  has  long  been  an 
incubator  for  rightwing  nnovements,  even  though  most  people  in  Pontiac  are  as 
good  and  decent  as  people  everywhere.  It  was  a  center  for  the  Black  Legion 
during  the  '30s.  The  rightwingers  in  Pontiac  hardly  needed  a  signal  from  the 
President  of  the  U.S.  for  them  to  spring  into  action.  They  formed  NAG-the 
"Nationdi  Action  Group"-to  oppose  "forced  busing." 

The  hate  campaign,  stimulated  by  the  opening  of  the  school  year  in  Septem- 
ber, began  to  escalate.  A  recall  petition  was  circulated  against  Sen.'Phil  Hart, 
who  had  stood  steadfastly  for  integration,  through  increased  busing,  if  necessary. 

Anti-busing  amendments  were  tacked  on  to  President  Nixon's  $1.5  billion 
so-called  school-desegregation  bill  to  make  sure  that  none  of  the  money  would 
go  for  transportation  of  pupils.  Education  Commissioner  Marland,  to  his  shame, 
came  out  in  opposition  to  using  federal  funds  for  busing.  Sen.  Robert  Griffin 
and  Republican  House  Majority  Leader  Gerald  Ford  announced  their  intention 
of  trying  to  prohibit  pupil  busing  by  constitutional  amendment.  Political  panic 
began  to  set  in.  Some  liberal  congressmen  and  senators  even  founci  it  expedient 
to  backtrack  on  their  pro-integration  records.  Just  to  make  sure  that  the  issue 
wasn't  allowed  to  cool  off.  President  Nixon  in  his  State  of  the  Union  message  in 
January  inserted  an  impassioned  plea  for  "local  control"  of  education,  which 
everyone  understood  to  mean  "no  busing." 

The  busing  issue,  of  course,  is  only  a  minor  facet  of  the  nation's  overall 
integration  problem.  The  Serrano  and  other  cases  outlawing  local  school* 
property  taxes  on  the  grounds  that  they  deny  children  the  equal  protection  of 
the  laws  and  recent  cases  extending  the  Supreme  Court  integration  dictum  across 
schooi'district  lines  where  the  districts  have  been  created  to  promote  segrega* 
tion,  point  up  the  fact  that  it  will  take  more  than  the  national  guard,  so  sucoeu* 
f  ul  in  Little  Rock,  to  give  black  children  the  right  to  ride  to  integrated  schools  as 
well  as  to  walk.  Nixon  to  the  contrary  notwithstanding,  it  is  my  personal  con- 
viction that  we  cannot  provide  either  equality  of  education  or  quality  of  educa- 
tion without  shifting  over  to  statewide  school  systems. 

Statewide  systems  would  have  the  taxmg  power  and  planning  authority  to 
solve  our  educational  and  racial  problems  in  a  fair  and  reasonable  way.  In  the 
Charlotte-Mecklenburg  case,  the  court  said  that  the  school  district  was  required 
to  use  alt  means  at  its  command,  including  busing,  to  achieve  racial  balance.  If 
education  were  a  statewide  function,  we  would  have  every  right  to  expect  the 
court  to  issue  a  similar  directive,  which  would  then  compel  maximum  statewide 
efforts  to  integrate. 


00  THE  BEST  WE  CAN 


No  one  with  any  grasp  of  reality  can  believe  for  a  minute  that  the  Supreme 
Court  or  the  national  guard  can  force  the  immediate  busing  of  the  hundreds  of 
thousands  of  c.iildren  which  would  be  required  to  overcome  longstanding 
massive  segregated  housing  patterns  in  New  York,  Detroit,  Chicago,  and  other 
American  supercities.  But,  likewise,  no  one  can  deny  that  we  have  the  obliga- 
tion-legal and  moral-to  do  the  best  we  can.  The  Supreme  Court,  in  1954, 
required  school  districte  to  proceed  with  "all  deliberate  speed."  We  cannot  have 
Instant  integration,  but  we  can  hold  steadfastly  to  the  integration  goal,  and  that 
means  that  we  must  not  be  panicked  by  Nixon,  or  NAG.  or  George  Wallace.. 

There  are  signs  that  the  panic  may  be  subsiding.  The  kids,  Mess  them,  did 
not  buy  the  elders'  bias.  They  are  being  bused  in  Ponitac,  Oklahoma  City, 
Norfolk,  and  hundreds  of  other  cities  %wth  little  or  no  conflict.  NAG's  effort  to 
recall  Sen.  Hart  only  generated  50,000  signatures  despite  its  high-prioed  cam- 
paign. The  Leadership  Conference  on  Civil  Rights,  the  working  arm  of  the  labor- 
liberal  dvil-rtghts  alliance,  including  the  NAACP  and  the  AFL-CIO,  has  taken  a 
firm  stand  against  any  legislation  prohibiting  busing  for  integration.  Even  thounh 
the  major  candidates  for  President  have  been  somewhat  less  than  forthrii^t  on 
the  busing  issue,  none  of  them- not  even  President  Nixon  for  that  matter-has 
made  an  all-out  unequivocal  statement  opposing  all  busing  for  integration.  Only 
George  Wallace  has  campaigned  heavily  against  busing  and  everybody  expected 
that. 

Now  is  the  time  for  all  good  men  and  women  to  stand  up  for  what  is 
right-as  they  have  done  time  and  time  again  in  the  past  two  decades  of  civil- 
rights  progress. 
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would  SXwJ!?      ^K''  ^vas  whether  black  children 

would  be  allowed  to  walk  to  the  same  school  attended  bv  white  chil- 

fbfr-J"  i'^'.  ^T''  T^n^^^  ''^'''^'^  black  chilSiin  will  be 
able  to  ride  to  the  same  scWl  attended  by  white  children. 

fi^m^f^te^te  '"^'•^  clamorous,  many  at- 

SfWdTn^l' "  ""k^'-^  'uV?.^*^'  One  of  thes;  caveats  is 

h,id     in fo^™^^/^^  ™body  wants  his  children 

bused  to  inferior  schools  but  what  it  is  really  saying  is  that  "I  don't 

-irZ  u  J  ^  tl^^t  tl^^  s^l^ools  thev  are  gZg 

to  will  be  better  than  those  that  they  otherwise  would  have  attended^' 
l^or  most  ghetto  children,  this  formula  poses  no  problem.  Ghetto 
schools  have  the  oldest  buildings,  the  greatest  overcrowding,  the  least 
experienced  teachers,  and  the  most  rundown  equipment.  But  there  are 
hundreds  and  thousands  of  instances  in  which  the  quality  of  a  school 
is  strictly  a  judgment  call.  Furthermore,  as  the  Court  has  ruled  and 
researchers  have  supported,  integrating  a  school  helps  to  improve  the 
quality  of  education.  * 

We  are  nd;  suggesting  that  busing  is  the  onlv  way  to  improve  the 
qua  ity  of  education.  We  have  said'  over  and  over  again  that  well- 
qualified  teachers  with  time  to  teach  and  classes  small  enough  with 
plenty  of  remedial  and  psychological  assistance  can  overcome  the 
downward  pull  of  the  slum  ghetto.  Even  so,  all  other  things  being 
equal,  integration  is  an  educational  plus  as  well  as  a  legal  and  moral 
necessity. 

It  is  quite  apparent  that  this  Nation  cannot  long  .sunive  if  half 
the  population  has  to  be  bused  to  where  the  other  half  lives  in  order 
to  observe  as  an  exhibit  what  a  decent  American  standard  of  living  is 
suppled  to  be.  But  until  we  have  taken  steps  to  establish  a  truly  inte- 
grated  society,  stop-gap  measures  such  as  busing  are  ar  alisolute 
necessity. 

As  president  pf  the  AFT,  T  do  not  propose  to  present  myself  as  an 
expert  on  constitutional  law.  This  distinguished  committee  has  more 
than  enough  experts  in  tliat  field. 

What  I  do  seek  to  present  myself  as  is  the  president  of  an  organi- 
zation whose  members  are  intimately  affected  by  busing.  We  have  been 
on  the  front  lines  of  this  issue  even  before  it  was  recognized  as  politi- 
cal dynamite. 

The  question  of  busing  and  qualitv  education  has  been  a  bread-and- 
butter  concern  of  our  membership  for  many  years.  I  come  to  you  to 
report  that  our  teachers,  who  have  more  experience  in  this  matter 
than  almost  anyone  who  will  appear  l>efore  vou,  are  convinced  that 
to  prohibit  busing  is  to  insure  that  they  will  be  unable  to  do  their 
jobs  properly.  To  prevent  the  possibility  of  busing  is  to  guarantee  that 
the  poor  and  the  black  will  continue  to  attend  substandard  schools, 
and  our  membership  will  be  frustrated  in  their  attempts  to  teach. 

But  we  do  not  oppose  these  amendments  only  Ix^X'ause  of  narrow 
interest  as  a  teachers'  union  whose  meml)ership  is  largely  in  rhe  major 
cities.  We  also  believe  that  to  pass  such  a  constitutional  amendment 
will  inevitably  lead  to  a  sepjirate  and  unequal  school  systrni — a  sepa- 
rate and  unequal  school  system  that  will  begin  the  process  of  apartheid 
in  America. 
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The  schools  are  the  last  chance  to  bridge  the  gap  of  misunderstand- 
^A^uA'  ^^^^^i  between  black  and  white  in  our  society.  Bigotry  is  an 
adult  disease.  It  can  continue  to  poison  our  national  life,  consume  us 
all  m  the  process,  or  we  can  stand  up  at  this  time  and  say  we  intend  to 
put  an  end  to  it  once  and  for  all.  In  large  part,  the  answer  depends  upon 
wlmt  you  gentlemen  decide.  Thank  you  very  much. 

Chairman  Celler.  How  many  members  are  there  in  the  Teachers' 
Union  ? 

Mr.  Selden.  250,000— a  quarter  million. 

Chairman  Celler.  In  what  States  are  they  located  ? 

Mr.  Selden.  They  are  largely  in  the  Northeastern  part  of  the  United 
states.  The  largest  number  is  in  New  York,  Illinois,  Michigan,  Pennsy- 
or^jSln'  Massachusetts,  Rhode  Island,  and  Connecticut.  We  have  about 
2o,U00  members  in  California.  We  are  the  bargaining  agent  of  the 
^utii  ^     Portland,  Oreg.  We  are  beginning  to  make  progress  in  the 

Chairman  Celler.  Was  your  statement  approved  by  a  constituted 
committee  of  your  union  ? 

Mr.  Selden.  Not  this  precise  statement,  but  it  is  based  on  resolutions 
adopted  by  our  convention  and  by  our  executive  council. 

Chairman  Celler.  Any  questions? 

Mr.  McCuLix)CH.  I  would  like  to  ask  a  question.  By  what  vote  were 
the  resolutions  adopted? 

Mr.  Selden.  Acclamation,  I  believe.  Our  voting  process  in  our  con- 
\mtion  IS  usually  by  a  voice  vote.  If  there  is  a  difference  of  opinion, 
then  we  usually  have  a  show  of  hands,  and  if  they  ask  for  a  count,  we 
count.  And  then  if  people  are  stiU  not  satisfied,  we  have  a  rollcall  vote 
procedure,  where  people  vote  their  ultimate  strength. 

Mr.  McCulloch.  You  had  no  rollcall  vote  in  this  decision? 

Mr.  Selden.  No  ;  it  wasn't  necessary. 

Chairman  Celler.  Is  there  any  other  teachers'  union  of  the  type  that 
you  represent? 

Mr.  Selden.  No;  we  are  the  only  organization  for  teachers  affiliated 
with  AFL-CIO  and  excludes  supen-isoi*s  and  administrators  from 
membership. 

Chairman  Celler.  Mr.  Hungate  ? 

Mr.  HuxoATE.  I  wonder  if  you  could  file  with  the  committee  copies 
of  the  resolution  on  which  the  statement  was  based. 
Mr.  Seldek.  I  can,  yes. 

(Subsequently  the  following  resolutions  were  submitted:) 

The  following  statement  was  unanimously  approved  by  the  EJxecutive  Council 
of  the  American  Federation  of  Teachers,  AFL-CIO,  as  part  of  the  overall  pro- 
gram for  quality  education : 

''Our  schools  cannot  neglect  their  great  socializing  function.  We  must  strengthen 
ana  continue  the  trend  toward  racial  integration.  We  support  the  principles 
enunciated  by  the  United  States  Supreme  Court  In  the  Brown  case  of  1954,  t 
Charlotte-Mecklenburg  ease  in  1971,  and  the  U.S.  District  Court's  decision  *n  th 
Richmond  case  of  1972.  We  deplore  efforts  to  modify  or  obstruct  the  orders  oi  the 
court 

The  urgency  of  educational  reform  cannot  be  denied.  The  viability  of  our  demo- 
cracy rests  on  an  educated  citizenry.  We  pledge  ourselves  to  achieve  this  goal." 

Equal  Educational  Opportunity  Free  From  Seoreqation  and 
Discrimination 

Whereas,  democracy  requires  and  American  philosophy,  heritage  and  practice 
and^'^  ^^^^  ^^"^     adequate  and  equal  educational  opportunity; 
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Whereas,  such  opportunity  requires  an  ending  of  segregation  which  leads  to 
individual  and  group  injustices  abhorrent  to  those  who  believe  in  the  dignity  of 
man  and  in  equal  opportunity  for  all  and  which  has  been  ruled  inherently  un- 
equal and  therefore  unconstitutional  by  the  Supreme  Court  of  the  United 
States ;  and 

Whereas  equal  opportunity  requires  equal  educational  facilities,  instructional 
materials,  faculty  and  staff  of  the  highest  quality ;  and 

Whereas,  the  AFT  is  pledged  through  the  signature  of  our  president  to  the  "Joint 
Statement  of  Union  Program  for  Fair  Practices"  of  the  President's  CJommittee 
on  Equal  Employment  Opportunity  and  in  our  Bill  of  Rights  for  Teachers  to  do 
all  in  our  power  to  implement  fair  employment  practices  in  hiring,  placing  and 
promotion  of  workers  without  regard  to  creed  or  color;  now  therefore  be  it 

Resolved,  that  the  American  Federation  of  Teachers  call  upon  it«  local  and  state 
federations  to  work  for  the  immedi.*te  end  of  all  forms  of  segregation  in  all 
schools  and  to  uphold  our  traditional  policy  of  insisting  upon  excellence  and 
equality  of  educational  faciilties,  instruction  materials,  related  and  supportive 
services  and  qualifications  of  professional  staff  to  all  pupils  without  discrimina- 
tion; and  be  it  further 

Resolved,  that  we  call  upon  our  state  and  local  federations  to  work  for  the  pro- 
vision of  such  additional  and  special  compensatory  facilities  and  instructi<Hi 
as  shall  contribute  to  the  equalization  of  opportunity  for  all  socially,  educa- 
tionally, mentally,  culturaly,  economically  and  physicaly  handicapped  children ; 
and  be  it  further 

Resolved,  that  all  locals  he  urged  to  make  non-discriminatory  hiring,  placing, 
transferring,  and  promotion  of  teachers  a  subject  for  negotiation  in  any  collec- 
tive bargaining  contract  or  other  general  negotiation  or  presentation  vis-a-vis 
their  local  school  hoard;  and  be  it  further 

Resolved,  that  the  AFT,  upon  request,  shall  furnish  assistance  to  locals  in  their 
efforts  to  achieve  the  integration  of  professional  staff  and  to  solve  other  school 
integration  problems;  and  be  it  further 

Resolved,  that  national,  state  and  local  federations  recognize  our  professional 
responsibility  for  the  development  and  selection  of  textbooks,  other  instruc- 
tional material  and  curricula  that  present  accurate  information  about  all 
peoples  and  shall  contact  publishers  and/or  state  boards  or  departments  of 
education  and  local  school  boards,  urging  publication  and  selection  of  such  text- 
books, instructional  materials  and  curricula ;  and  be  it  further 

Resolved,  that  every  AFT  local  he  urged  to  organize  a  standitig  committee  or 
Human  Rights  to  loork  for  integrated  quality  education,  equal  rights  for  teach- 
er.9  and  civil  rights  in  the  local  community;  and  be  it  finally 

Resolv.cd.  that  in  this  campaign  for  school  integration  and  equal  educational 
opportunity  the  statement  of  goals  to  be  achieved  found  in  our  APT  publication. 
Guidelines  for  AFT  Involvement  in  Big  City  Integra -ion,  under  the  four  topics 
of  I 

1.  Integration  of  pupils ; 

2.  Integration  of  school  staff ; 

3.  Compensatory  education;  and 

4.  Teaching  integration ; 

be  the  official  policy  of  the  American  Federation  of  Teachers,  and  that  the  Execu- 
tire  Council  will  so  inform  all  officers  of  state  and  local  federations.  (1065) 

School  Seoreoation 

Whereas,  there  are  indications  that  there  is  an  increase  in  the  number  of  pupils 
attending  segregated  elementary  and  secondary  schools  in  our  nation's  urban 
areas ;  and 

Whereas,  there  are  indications  that  frequently  race  is  a  factor  in  the  establish- 
ment of  boundaries  and  in  site  selection  for  schools ;  and 

Whereas,  the  desegregation  of  schools  is  an  important  positive  factor  in  main- 
taining the  quality  of  education  for  all  children  and  preparing  them  for  the 
problems  posed  by  the  mounting  complexities  and  crises  of  a  multi-racial 
world;  and 

Whereas,  pulilic  school  integration  is  long  overdue ;  and 

Whereas,  President  Nixon  has  provided  no  leadership  in  school  integration; 

therefore  be  it 
Resolved,  that 

1.  The  AFT  condems  segregated  education  in  the  United  States;  and 
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2.  The  AFT  President  shall  reaffirm  in  writing  to  President  Nixon  our 
unqualified  supiwrt  of  public  school  integration ;  and 

3.  The  AFT  sirongly  urges  President  Nixon  to  develop  and  itr<plement 
national  plans  for  the  elimination  of  segregated  schools  in  America,  such 
plans  to  provide  penalties  to  be  applied  for  noncompliance  with  federal 
regulations,  these  penalties  to  include  withholding  of  all  federal  funds;  and 

4.  The  Civil  Rights  Department  of  AFT  will  update  and  publish  the  results 
of  AFT  and  AFL-OIO  efforts  toward  reduction  of  discrimination,  segrega- 
tion, and  racism  in  education  and  distribute  such  information  to  all  locals; 
and 

5.  The  Civil  Rights  Department  of  the  AFT  will  encourage  the  AFL-CIO 
to  eliminate  racism  in  any  foru  in  their  local,  national,  and  international 
affiliates;  and 

6.  The  Civil  Rights  Department  of  AFT  is  directed  to  call  a  Nationcl 
Conference  To  Integrate  The  Schools  no  later  than  June  of  1971;  sucii 
conference  to  include  liaison  with  all  major  civil  rights,  labor,  and  educa- 
tional groups ;  and 

7.  The  AFT  President  shall  direct  local  AFT  tmions  to  help  school  boards 
integrate  the  schools  by  proposing  integration  plans  and  working  with  parent 
groups  opposed  to  integration ;  and 

8.  The  AFT  President  shall  direct  local  unions  to  work  closely  with  local 
chapters  of  civil  rights  groups  to  initiate  action,  legal  or  otherwise,  against 
local  school  boards  who  sceek  to  impede  the  progress  of  integration ;  and 

9.  The  Civil  Rights  Department  of  AFT  will  inform  all  members  of  AFT 
of  the  provisions  of  this  resolution  through  our  national  publications. 

ESTABUSIIMENT  OF  AN  ISTEORATED  SOCIETY 

Whereas,  the  American  Federation  of  Teachers  has  always  been  dedicated  to  the 

objective  of  building  a  society  wherein  people  of  all  colors,  races,  and  religious 

or  political  oree<is  could  live  together  in  harmony  with  equal  and  enhanced 

opportimity  to  share  in  a  better  life;  and 
Whereas,  the  integration  of  diverse  groups  within  our  country  has  not  only  not 

been  achieved  but,  indeed,  there  ):as  been  intensification  in  segregation  along 

racial  and  economic  lines  particularly  in  urban  areas ;  and 
Whereas,  the  National  Advisory  Commission  on  Civil  Disorders  has  warned  that 

our  nation  is  moving  towards  two  societies  ^'separate  and  unequal*' ;  therefore 

be  it 

RcHolved.  That  the  American  Federation  of  Teachers  intensify  its  efforts  in  co- 
operation with  the  labor  movement  and  other  organizations  that  have  similar 
objectives  to  remove  all  patterns  of  segregation  in  education,  housing,  job 
opportunities  and  public  and  private  institutions;  and  be  it  further 

I^r solved.  That  we  favor  all  effective  means  of  aiding  minority  groups  in  over- 
coming their  handicaps  that  have  come  about  through  long  years  of  injustice, 
oppression  and  neglect. 


School  Seoreoation 

Whereas,  Judge  Wright's  recent  decision  in  the  Hohson  vs.  Hansen  case  outlawed 
de  facto  segregation  in  the  schools  of  Washington,  D.C. ;  and 

Whereas,  the  American  Federation  of  Teachers  entered  the  suit  with  an  amicus 
curiae  brief:  and 

Whereas,  eciual  enforcement  of  school  desegregation  guidelines  in  all  50  states 
li.'»s  won  widespread  supjwrt;  and 

Whereas,  de  facto  and  de  jure  segregation  must  be  eliminated;  and 

Whereas,  numerous  practices  such  as  gerrynmndering.  optional  school  zoneSy  seg- 
regated facilities  and  faculties,  a  d  other  inequalities  are  being  utilized  to 
create  and  pen)etiiate  de  facto  segrr^gation;  therefore  be  it 

Resolved,  That  the  Sist  Convention  of  the  AFT  reaffirm  its  traditional  position 
that  racial  segregation  in  public  education  is  a  violation  of  the  Constitution 
of  the  United  States  and  the  democratic  principal  of  educational  opportunity ; 
and  be  it  further 

Uesolrcd.  That  members  and  lof  Os  of  Al'TT  renew  their  efforts  to  make  Integration 
of  school  facilities  and  facrVies  a  reality  in  the  immediate  future;  and  be  it 
further 

Resolved.  That  members  and  locals  ot  AVT  join  with  other  community  groups  to 
hasten  the  attainment  of  completely  :itegrate<l  education.  (1967) 
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INTBGBATINO  SCHOOL  FACULTIES 

Whereas,  the  American  Federation  of  Teachers  is  deeply  concerned  with  the 

integration  of  school  facilities ;  and 
Whereas,  the  need  exists  to  spread  the  range  of  talents,  age,  experience,  training 

and  specialization  to  provide  quality  education  for  all  children  in  the  various 

schools ;  now  therefore  be  it 
Resolvedf  that  the  locals  of  the  American  Federation  of  Teachers  be  urged  to 

present  local  school  boards  with  plans  to  encourage  teachers  to  seek  positions 

in  schools  where  their  presence  would  bring  about  increased  faculty  integration. 
(Resolution  of  Executive  Council— 1968, 1908) 

INTEGBATED  EDUCATION 

Whereas,  indications  have  been  found  concerning  violations  of  Title  VI  dealing 
with  equal  educational  opportunities  of  the  Civil  Bights  Act ;  and 

Whereas,  such  indications  conclude  that  segregation  in  public  schools  limits 
the  participation  of  all  children  in  the  mainstream  of  American  society ;  and 

Whereas,  findings  point  out  that  the  social  class  of  a  pupiVs  classmates  .  .  . 
measured  by  the  economic  circumstances  and  educational  background  of  their 
families  .  ,    also  strongly  infiuence  his  achievements  and  attitudes ;  and 

Whereas,  the  Nation's  metropolitan  areas  are  fast  becoming  increasingly 
separated,  socially  and  economically,  as  well  as  racially ;  and 

Whereas,  the  American  Federation  of  Teachers  cares  deeply  about  the  future 
of  the  urban  areas  and  what  kind  of  country  this  will  be;  and 

Whereas,  bold,  new  leadership  in  properly  planned  educational  experiments' 
could  provide  higher  quality  integrated  education  and  even  greater  individual 
attention  to  the  needs  of  all  students  by  permitting  advances  and  innovations 
in  eiiucational  techniques  which  are  not  now  possible  in  isolated  schools ;  and 

Whereas,  no  positive  program  has  been  initiated  since  Commissioner  Howe's 
report  February  20.  1967.  on  Civil  Rights,  and  the  National  Oommission  on 
Civil  Disorders  (Kerner  Report) ;  and 

Whereas,  desegregation  of  schools  is  an  important  jwsitive  factor  in  maintaining 
and  improving  the  quality  of  education  for  all  children  and  preparing  them 
for  the  problems  posed  by  the  mounting  complexities  and  crises  of  a  multi- 
racial world ;  now  therefore  be  it 

Resolved,  that  the  American  Federation  of  Teachers  again  request  the  Congress 
of  the  United  States  to  appropriate  funds  and  enact  legislation  to  improve  the 
quality  of  education  for  all  children ;  and  be  it  further 

Resolved,  that  active  support  for  such  legislation  to  strengthen  and  integrate 
the  educational  program  be  requested  and  sough*^  from  al'  \ocals  of  the  Ameri- 
can Federation  of  Teachers ;  and  be  it  finally 

Resolved,  that  a  copy  of  this  resolution  be  sent  to  the  Commis-^'ioner  of  Education 
and  Secretary  of  the  Department  of  Health,  Education  and  Welfare. 

(Resolution  of  Executive  Council— 1960) 

Desegregation  of  Schools 

Whereas,  the  President  of  the  United  States  and  his  appointed  executive  officers 
have  seen  fit  to  alter  national  iwlicy  so  as  to  slow  down  school  desegregation ; 
and 

Whereas,  it  is  an  established  fact  that  segregated  education  is  not  equal  educa- 
tion >  and 

Whereas,  it  is  obvious  that  large  numbers  of  children,  nationwide,  are  still 
subjected  to  a  vicious  system  of  segregation  both  de  jure  and  de  facto;  now 
therefore  be  it 

Resolved,  that  this  Convention  go  on  record  as  ofiacially  being  in  opposition  to 
President  Nixon's  policies  regarding  school  desegregation;  and  be  it  further 

Resolved,  that  tlie  American  Federation  of  Teachers  at  the  national  level  work 
to  !>ring  about  a  change  in  President  Nixon's  policies ;  and  be  it  finallv 

Resolved,  that  copies  of  this  resolution  be  sent  to  all  members  of  Congress,  the 
Cabinet,  and  the  President's  OfiJce. 
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Integrated  Teaching  Staffs 

ys^Zl^A^ZlfeZ^^^^^  — to  a  pouc.  o,  non- 

nr'^«ri^''°,f  *?,?**\*"^u'?*^*^  throughout  the  nation  sUll  maintain  all  white 
aLrhfta^SunaS'"'  ^'""^^  ^^^^^'^^^      race,  «liS? 

^^'l^J^n^  n°."*t^'''^  bai^aining  contracts  may  be  used  and  are  used  to  further 
^rXi^lf^^T^  achieving  fully  integrated  instruction^taffs^^ 
are  ren^^ctive  of  all  races ;  now  therefore  be  it  wiui^ 

Resolved,  that  the  American  Federation  of  Teachers  "in  order  to  reinforce  itn 
!!!i%"<f*"4  ^""V^  r  integrated  teaching  staflfe  increase  it^'effo^^^^^^ 
use  of  its  offices  to  inform  all  AFT  locals,  teacher  training  institutions  and 
P^nnpH^?™^,  organizations,  of  locals  that  have  obtained  provisions  "n 

Mr  Httnoate.  You  state  tha*  ghetto  schools  have  the  oldest  build- 
^"^^^  T^^?r9^ding,  the  least  experienced  teachers,  and 
the  most  rundown  facilities.  Could  you  name  two  or  three  examples 

he^'^*       ^  ^^'^  ^^^^  ^  ^^^^^ 

Mr.  HtjNOAm  But  you  could  provide  that  to  the  committee? 
Mr.  Selden.  Yes. 

Mr.  Htjnoate.  I  think  we  have  had  testimony  regarding  buildings 
1  am  not  sure  whether  it  was  in  the  inner  city,  but  we  have  had 
te^imony  that  some  of  the  newer  buildings  were  in  the  b/ack  areas. 

Mr.  Selden.  I  presume  that  might  be  true  in  areas  in  the  South.  I 
think  that  under  the  pressure  of  the  Court,  made  possible  under  present 
institutional  provisions,  that  formerly  seffregated  systems,  segregated 
by  law,  have  been  forced  to  do  a  great  deal  of  things  that  many  school 
systems  in  the  North  have  not,  because  the  question  of  de  facto  segrega- 
tion in  schools  has  not  really  been  taken  up. 

Mr.  Htjnoate.  Would  you  think  there  might  be  any  cases  wliere  new 
buildings  had  been  built  prior  to  the  Brown  case? 

Mr.  Selden.  There  are  some  cases  of  this  kind,  yes. 

Mr.  Htjnoate.  Thank  you,  Mr.  Chairman. 

(Subsequently  the  following  materials  were  submitted:) 

Equality  of  Bucjcational  OppoRxuNi'nf 

(U.S.  Department  of  Health,  Education,  and  Welfare,  John  W.  Gardner,  Secre- 
tary, Office  of  Education,  Harold  Howe  II,  Commissioner) 

West— Alaska,  California,  Colorado,  Hawaii,  Idaho,  Montana,  Nevada,  Oregon, 
Utah,  Washington,  Wyoming  (containing  4  percent  of  Negro  and  11  percent  of 
white  chUdren  age  5  to  19V 

The  nonmetropolitan  schools  are  usually  classified  into  only  three  regions: 

South— as  above  (containing  27  percent  of  Negro  and  14  percent  of  white 
children  age  5  to  19). 

Southwest— as  above  (containing  4  percent  of  Negro  and  2  percent  of  white 
children  age  5  to  16). 

North  and  West— aU  States  not  in  the  South  and  Southwest  (containing  2 
percent  of  Negro  and  17  i>ercent  of  white  children  age  5  to  19) . 

Data  for  minority  groups  other  than  Kegroes  are  presented  only  on  a  nation* 
wide  basis  because  there  were  not  sufficient  cases  to  warrant  a  breakdown  b'* 
regions. 
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FACILITIES 

The  two  tables  which  follow  (table  1,  for  elementary  schools*  and  table  2,  for 
secondary)  list  certain  school  characteristics  and  the  percentages  of  pupils  of 
the  various  races  who  are  enrolled  in  schools  which  have  Uiose  characteristics. 
Where  specified  by  "average"  the  figures  represent  actual  numbers  rather  than 
percentages.  Heading  from  left  to  right,  percentages  or  averages  are  given  on 
a  nationwide  basis  for  the  six  groups;  then  comparisons  between  Negro  and 
white  access  to  the  varioas  facilities  are  made  on  the  basis  of  regional  and 
metropolitan-nonmetropolitan  breakdowns. 

Thus,  in  table  1,  it  will  be  seen  that  for  the  Nation  as  a  whole  white  children 
attend  elementary  schools  with  a  smaller  average  number  of  pupils  per  room 
(29)  than  do  any  of  the  minorities  (which  range  from  30  to  33).  Farther  to  the 
right  are  the  regional  breakdowns  for  whites  and  Negroes,  and  it  can  be  seen 
that  in  some  regions  the  nationwide  pattern  is  reversed :  In  the  nonmetropolitan 
North  and  West  and  Southwest  for  example,  there  is  a  smaller  average  number 
of  pupils  per  room  for  Negroes  than  for  whites. 

The  same  ite;n  on  table  2  sliows  that  secondary  school  whites  have  a  smaller 
average  number  of  pupils  i)er  room  than  minorities,  except  Indians.  Looking  at 
the  regional  breakdown,  however,  one  finds  much  more  striking  differences  than 
the  national  average  would  suggest :  in  the  metropolitan  Midwest,  for  example, 
the  average  Negro  has  54  pupils  per  room — probably  reflecting  considerable  fre- 
quency of  double  sessions — compared  with  33  per  room  for  whites.  (Nationally, 
at  the  high  school  level  the  average  white  has  one  teacher  for  every  22  students 
and  the  average  Negro  lias  one  for  every  20  students.) 

It  is  thus  apparent  that  the  tables  must  be  studied  carefully,  with  special 
attention  paid  to  the  regional  breakdowns,  which  often  provide  more  meaningful 
information  than  do  the  nationwide  averages.  Such  careful  study  will  reveal 
that  there  is  not  a  wholly  consistent  pattern — that  is,  minorities  are  not  at  a 
disadvantage  in  every  item  listed — but  that  there  are  nevertheless  some  definite 
and  systematic  directions  of  differences.  Nationally,  Negro  pupils  have  fewer 
of  some  of  the  facilities  that  seem  most  related  to  academic  achievement ;  they 
have  les6  access  to  physics,  chemistry,  and  language  laboratories;  there  are 
fewer  books  per  pupil  in  their  libraries;  their  textbooks  are  less  often  in  sufllcient 
supply.  To  the  extent  that  physical  facilities  are  important  to  learning,  such 
items  appear  to  be  more  relevant  than  some  others,  such  as  cafeterias,  in  which 
minority  groups  are  at  an  advantage. 

Usually  greater  than  the  majority-minority  differences,  however,  are  the  re- 
gional differences.  Table  2,  for  example,  shows  that  J)5  percent  of  Negro  and  80 
percent  of  white  high  school  students  in  the  metropolitan  Far  West  attend  schools 
with  language  laboratories,  compared  with  48  percent  and  72  percent  respectively, 
in  the  metropolitan  South,  in  spite  of  the  fact  that  a  higher  percentage  of  South- 
em  schools  are  less  than  20  years  old. 

Finally,  it  must  always  be  remembered  that  these  statisncs  reveal  only  ma- 
jority-minority average  differences  and  regional  average  differences;  they  do  not 
show  the  extreme  differences  that  would  be  found  by  comparing  one  school  with 
another. 

PROGRAMS 

Tables  3  and  4  summarize  some  of  the  survey  findings  about  the  school  cur- 
riculum, administration,  and  extracurricular  activities.  The  tables  are  organized 
in  the  same  way  as  tables  1  and  2  and  should  be  studied  in  the  same  way,  again 
with  particular  attention  to  regional  differences. 

The  pattern  that  emerges  from  study  of  these  tables  is  similar  to  that  from 
tables  1  and  2.  Just  as  minority  groups  tend  to  have  less  access  to  physical  facili- 
ties that  seem  to  be  related  to  academic  achievement,  so  too  they  have  less  access 
to  curricular  and  extracurricular  programs  that  would  seem  to  have  such  a 
relationship. 

Secondary  school  Negro  students  are  less  likely  to  attend  schools  that  are  re- 
gionally accredited;  this  is  particularly  pronounced  in  the  South.  Negro  and 
Puerto  Uican  pupils  have  less  access  to  college  preparatory  curriculums  and  to 
accelerated  curriculums ;  Puerto  Ricans  have  less  access  to  vocational  curriculums 
as  well.  T^ess  intelligence  testing  is  done  in  the  schools  attended  by  Negroes  and 
Puerto  Ricans.  Finally,  white  students  in  general  have  more  access  to  a  more 
fully  developed  program  of  extracurricular  activities,  in  particular  those  which 
might  be  related  to  academic  matters  (debate  teams,  for  example,  and  student 
newspapers).; 
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Again,  regional  differences  are  striking.  For  example,  100  percent  of  Negro 
high  school  students  and  97  percent  of  whites  in  the  metropolitan  Far  West 
attend  schools  having  a  remedial  reading  teachor  (this  does  not  mean,  of  course, 
that  every  student  uses  the  services  of  that  teacher,  but  simply  that  he  has 
access  to  them)  compared  with  46  and  65  percent,  respectively.  In  the  metro- 
politan South— and  4  and  9  percent  in  the  nonmetropolitan  Southwest. 

PBINCIPALS  AND  TEACHEBS 

The  following  tables  (5,  6a,  and  6b)  list  some  characteristics  of  principals 
and  teachers.  On  table  5,  figures,  given  for  the  whole  Nation  of  all  minorities 
and  then  by  region  for  Negro  and  white,  refer  to  the  percentages  of  students 
who  attend  schools  having  principals  with  the  listed  characteristics.  Thus,  line  1 
shows  that  1  percent  of  white  elementary  pupils  attend  a  school  with  a  Negro 
principal,  and  that  56  percent  of  Negro  children  attend  a  school  with  a  Negro 
principal. 

Tables  6a  and  6b  (referring  to  teachers'  characteristics)  must  be  read  differ- 
ently. The  figures  refer  to  the  percentage  of  teachers  having  a  specified  char- 
acteristic in  the  schools  atjtended  by  the  "average"  pupil  of  the  various  groups. 
Thus,  line  1  on  table  6a:  the  average  white  student  goes  to  an  elementary  school 
where  40  percent  of  the  teachers  spent  most  of  their  '  ^es  in  the  same  city,  town, 
or  county ;  the  average  Negro  pupil  goes  to  a  school  where  53  percent  of  the 
teachers  have  lived  in  the  same  locality  most  of  their  lives. 

Both  tables  list  other  characteristics  which  offer  rough  indications  of  teacher 
quality,  including  the  types  of  colleges  attended,  years  of  teaching  experience, 
salary,  educational  level  of  mother,  and  a  score  on  a  30-word  vocabulary  test. 
The  average  Negro  pupil  attends  a  school  where  a  greater  percentage  of  the 
teachers  appears  to  be  somewhat  less  able,  as  measured  by  these  indicators, 
than  those  in  the  schools  attended  by  the  average  white  student 

Other  items  on  these  tables  reveal  certain  teacher  attitudes.  Thus,  the  aver- 
age white  pupil  attends  a  school  where  51  percent  of  the  white  teachers  would 
not  choose  to  move  to  another  school,  whereas  the  average  Negro  attends  a  school 
where  46  percent  would  not  choose  to  move. 

STUDENT  BODY  CHABACTEBISTICS 

Tables  7  and  8  present  data  about  certain  characteristics  of  the  student  bodies 
attending  various  schools.  These  tables  must  be  read  the  same  as  those  immedi- 
ately preceding.  Looking  at  the  sixth  item  on  table  7,  one  should  read:  the 
average  white  high  school  student  attends  a  school  in  which  82  percent  of  his 
classmates  report  that  there  are  encyclopedias  in  thpir  homes.  This  does  not 
mean  that  82  percent  of  all  white  pupils  have  encyclopedias  at  home,  although 
obviously  that  would  be  approximately  true.  In  short,  these  tables  attempt  to 
describe  the  characteristics  of  the  student  bodies  with  which  the  "average" 
white  or  minority  student  goes  to  school. 

Clear  differences  are  found  on  these  items.  The  average  Negro  has  fewer 
classmates  whose  mothers  graduated  from  K*erh  school;  his  classmates  more 
frequently  are  members  of  large  rather  than  saiall  families;  they  are  less  often 
enrolled  in  a  college  preparatory  curriculuin,  they  have  taken  a  smaller  num« 
ber  of  courses  in  English,  mathematics,  foreign  language,  and  science. 

Again,  there  are  substantial  variations  in  the  magnitude  of  the  differences, 
with  the  difference  Usually  being  greater  in  the  Southern  States. 

ACHIEVEMENT  IN  THE  PUBLIC  SCHOOLS 

The  schools  bear  many  responsibilities.  Among  the  most  important  is  the 
teaching  of  certain  intellectual  skills  such  as  reading,  writing,  calculating,  and 
problem-solving.  One  way  of  assessing  the  educational  opportunity  offered  by 
the  schools  is  to  measure  how  well  they  perform  this  task. 
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Urban  School  Crisis— The  Problem  and  Solutions  Proposed  by  the  HEW 
Urban  Education  Task  Force 

(Final  Report  of  the  Task  Force  on  Urban  Education  of  the  Department  o< 
Health,  i:ducation.  and  Welfare,  Submitted  to  HEW  Secretary  Robert  H 
Finch.  January  5, 1970) 

The  inner  city's  Negro  median  number  of  years  of  completed  schooing  was  9 
in  1967,  compared  to  12.1  for  whites  (Census,  1968,  Table  156) 

Impact  of  In-  and  Out-Migration  on  the  Sysiim.-^Aa  a  result  of  the  above 
factors,  schools  are  facing  a  near  paralysis  in  both  dealing  with  the  sheer  num- 
l)ers  and  in  attempting  to  integrate  the  isolated  groups.  With  the  40  percent 
none-white  population,  the  higher  non-white  birthrate,  and  with  many  whites 
sending  their  children  to  parochial  and  private  schools,  the  majority  of  students 
in  the  public  schools  would  necessarily  become  increasingly  non-white— thus 
creating  additional  problems  in  efforts  to  integrate.  The  growing  population  has 
only  increased  the  inadequacy  of  school  facilities.  It  has  made  the  existing 
teacher  shortage  more  acute.  The  following  two  sections  will  discuss  these 
obstacles  faced  l)y  overpopulated  urban  scliool  systems. 

INCREASED  INADEQUACY  OF  FACILITIES 

Tbe  Korner  Commission  (1968)  pointed  out  that  bej^ause  of  the  rapid  expan- 
sion of  the  Xegro  population  which  "has  been  concentrated  in  segregated  neigh- 
borhoods, ghetto  schools  have  experienced  acute  overcrowding.  Shortages  of  text- 
books and  supplies  have  developed.  Double  shifts  are  common;  hallways  and 
other  non-classroom  pace  have  been  adapted  for  class  instruction,  and  mobile 
classroom  units  are  used.  Even  programs  for  passive  construction  of  new  schools 
in  Negro  neighborhoods  cannot  always  keep  up  with  increased  overcrowding." 
(Kerner,  et  al.  National  Advisory  Commission  on  Civil  Disorders,  1968,  p.  432). 

Difficulties  with  facilities  result  not  only  from  increased  population  but  are 
also  combined  with  the  age  of  such  facilities.  This  combination  presents  a  bleak 
picture  in  the  inner  cities  when  compared  to  the  suburbs.  Core  schools  generally 
have  more  impoverished  or  makeshift  instruction  rooms  per  buildings  than 
do  fringe  schools.  A  greater  percentage  of  core  students  than  suburban  students 
attend  schol  buildings  which  are  older  and  larger,  with  more  students  in  the 
school,  more  students  per  teacher,  and  more  students  per  room.  For  instance,  in 
the  Northeast.  43  percent  of  the  elementary  core  schools  are  over  40  years 
old.  while  in  the  fringe  scbools.  only  18  percent  are  over  age  40.  Figures  arc 
comparable  for  secondary  schools.  In  secondary  education,  there  are  seven  more 
students  per  classroom  in  the  coro  than  in  the  fringe  in  the  Northeast.  In  the 
Midwest,  there  are  21  more  students  per  classroom  (Coleman.  1966,  pp.  68,  69, 
71).  In  addition,  there  are  fewer  librarians  attending  to  the  core  schools  with 
a  centralized  library,  fewer  volumes  in  the  core  school  library,  and  fewer  volumes 
per  core  school  student  (Coleman.  1966.  p.  74).  Further,  there  is  definite  advan- 
tage in  the  suburban  schools  in  facilities  for  preparing  hot  meals  and  for  pro- 
viding health  services  (Coleman,  1066,  p.  71)., 

INCREASED  PERSONNEL  PROBLEMS 

In  its  study  of  the  problems  and  priorities  of  urban  education,  the  Study 
Group  on  Urban  Education  of  tbe  Republican  Coordinating  Committee  draws 
the  following  conclusion  {ibout  the  quality  of  teaching  in  our  urban  areas: 

**The  teacher  is  a  fundamental  and  ciucial  link  between  the  education  system 
and  the  child.  A  child  is  under  the  infiuencc  of  his  teacher  for  a  continuous 

period  of  five  hours  or  more  per  day.  180  days  or  more  per  year  It  is  apparent 

that  success  or  failure  of  an  education  system  will  depend  most  vitally  upon  the 
quality  of  teaching.  Yet  in  urban  areas  today,  because  of  numerous  difficulties, 
the  quality  of  teaching  and  the  pupil-teacher  relationship  frequently  do  not  meet 
the  needs  of  the  disadvantaged  child."  (Republican  Coordinating  Committee. 
Study  Group  on  Urban  Education  as  cited  by  the  Center  for  Urban  Education). 

These  difficulties  become  abundantly  clear  from  the  following  data. 

Teacher  ^/forffl/7e/?.— Significant  numbers  of  large  city  school  systems  reported 
that  thcr  were  encountering  extreme  difficulty  in  filling  teaching  positions  for 
1968-69.  The  mo.st  frequently  identified  assignments,  these  school  svstcms  report 
baving  extreme  difficutly  in  filling  and  tbe  munber  of  unfilled  positions  in  early 
Augu.st  are  .shown  in  Table  4.  Supporting  the.se  reports  of  shortages  are  the 
relatively  large  mwnbers  of  these  school  systems  which  report  they  have  had 
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to  employ  persons  with  substandard  qualifications  in  these  assignment  areas  for 
1968-69;  21,  industrial  arts;  27,  special  education;  15,  mathematics;  11,  trade- 
industrial-vocational-technical  courses;  17,  regular  instruction  in  elementary 
grades ;  7.  natural  and  physical  science ;  and  6,  women  teachers  of  physical  and 
health,  education. 

It  is  interesting  to  note  the  relatively  small  number  of  teachers  for  the  educa- 
tionally disadvantaged  citied  in  these  figures.  It  would  seem  that  the  shortages 
referred  to  above  are  those  in  special  programs  for  the  disadvantaged,  but  the 
need  for  more  qualified  teachers  for  inner-city  schools  exists  in  virtually  all  of 
the  shortage  areas  cited. 

TABLE  4.-SURVEY  OF  DIFFlCUl  -TO-FILL  POSITIONS  IN  LARGE  SCHOOL  SYSTEMS 


Number  of  school  Number  of 

systems  reporting  positions  not  filled 

having  extreme  in  AugMSt 

.  .       .                                                                  difficulty  in  in  the  large 

Assignment                                                                  fiUmg  position  school  systems 


Industrial  arts  .       ..  ...... . ... . ,  . . .  45  284 

Special  ed  ucation  .    . . ......... . . .  32  867 

Mathematics. ... . . ...... .-. . ..... I-.              . 27  382 

Trade,  industrial,  vocational.. ... .-. . ..^^ .-. ,  .1. .-.-.V.'.-. .  20  89 

School  psychologists. .. ..... . .  .  . .V.-.^.-.^. . .  . ...  15  91 

Physical  education  (women)..-.:. .  ...>:.. . .-. .  ..  ... . .  .  ... . . .  . . .      .  13  180 

Remedial  readi  ng  speech .  etc. . . .      ...... ........... .  13  1 53 

Librarians. ..  . . . ........... .  .  .  . . ..... . .  ...  .-.-.-.-.V.  .  ...  .......  ...  . .-. .  11  124 

Elementary,  regular  instruction . . . .  .  .  ..  .  . . ..  .  ... . .  10  2, 123 

Natu ral  and  physical  sctences      .        . . . . .  .  .  .'.^.V.'. .  10  193 

1  nstruction  of  educationally  disadvantaged . .                .  .™. .-. .  10  148 


Source:  Center  for  Urban  Education. 

Looking  to  the  staffing  problems  of  the  cities  selected  for  study  in  connection 
with  this  report,  it  can  be  noted  that  in  Washington^  D.C.  over  the  period  of 
1966-68  pupil  population  increased  from  145,951  to  148,719,  a  gain  of  1.9  percent. 
During  the  same  period  the  teacher  population  decreased  from  6.391  to  5,958, 
a  loss  of  6.3  percent  The  pupil-teacher  ratio  was  thus  raised  from  23:1  to 
25:1.  A  similar  inverse  relationship  was  observable  in  Los  Angeles.  Pupil  popu- 
lation for  the  same  period  increased  2.8  percent  while  teacher  population 
decreased  by  almost  1  percent.  This  change  increased  the  pupil-teacher  ratio 
from  already  high  29:1  to  30:1  (pupil-ratio  ratio  average  for  all  schools 
in  the  United  States  is  23:1)..  Milwaukee  showed  a  pupil  population  increase 
of  2.1  percent  and  a  teacher  population  decrease  of  1.9  percent,  with  a  rise  in 
pupil-teacher  ratio  from  26: 1  to  27: 1.  While  not  displaying  inverse  pupil-teacher 
population  development,  the  cities  of  Chicago  and  Philadelphia  both  reveal  a 
significantly  greater  rate  of  increase  in  pupil  population  than  teacher  popula- 
tion growth  could  keep  pace  with.  Pupil  population  in  Chicago  showed  an  in- 
crease of  4.1  percent  and  an  increase  in  teacher  population  of  only  2.7  percent. 
Philadelphia's  pupil  body  expanded  by  5.3  percent,  compared  to  its  teaching  .staff 
growth  of  4.4  percent.  Pupil-teacher  ration  was  then  ob.served  to  increase  in 
Chicago  from  24.5: 1  to  26.2: 1  and  in  Philadelphia  from  23.8: 1  to  24.0: 1. 

High  pupil-teacher  ratio. — ^Taking  pupil-teacher  ratio  as  an  index  of  instruc- 
tional staff  supply  problems  in  urban  areas,  a  fall  1968  survey  revealed  that 
eight  of  the  twelve  cities  under  study  in  this  document  exceeded  the  national 
average  pupil-teacher  ratio  of  23:1  by  as  much  as  5.1  more  pupils  per  teacher. 
The  range  of  excess  was  from  5  to  5.1  (See  Table  5). 

Lack  of  fully  accredited  teachera.— Among  the  many  staffing  difficulties 
experienced  by  big  city  school  systems,  the  short  supply  of  fully  accredited  or 
licenced  teachers  remains  a  vexing  problem.  This  is  clear  from  the  following 
comparison.  The  total  number  of  full  time  teachers  with  less  than  standard 
certificates  in  the  United  States  reported  in  a  fall  1968  survey  was  108,000, 
this  figure  representing  5.6  percent  of  all  employed  full  time  teachers.  At  the 
same  time,  cities  such  as  Chicago,  Baltimore,  and  Washington,  D.C.  reported 
much  higher  percentages  of  classr  >m  teachers  with  less  than  standard  certifi- 
cates, i.e..  Chicago  .^.9  percent,  Baltimore  23.8  percent  and  Washington,  D.C. 
26.0  percent. 
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TABLE  5.-PUPIL-TEACHER  RATIOS  IN  8  LARGE  CITIES 


Pupil 'teacher 
ratio 


Number  of 
pupils  over 
national 
average 


City: 


0.5 
1.4 
3.8 
3.8 
3.4 


Source'  Center  for  Urban  Educjtlon. 

Comparison  bcticecn  cities  and  suburbs.^The  straits  of  big  cities  regarding 
the  supply  of  educational  personnel  is  further  illustrated  by  comparisons  drawn 
between  several  of  the  cities  under  consideration  and  tlieir  surrounding  suburbs 
and  towns.  Striking  differences  favoring  the  suburbs  are  evidenced  regarding  the 
supply  of  school  nurses,  school  librarians,  and  school  i>sychologists.  For  example, 
Washington.  IXC.  reveal.s  a  nitio  of  1.377  pupils  i)er  school  librarian,  in  sharp 
contrast  to  that  of  neigh Imring  Arlington  County.  Virginia  which  presents  a  ratio 
of  only  459  pupils  i>er  librarian.  Similar  contrasts  are  to  be  found  when  compari- 
sons are  nmde  between  Baltimore  and  Baltimore  County  (2,314  : 1  and  787: 1  re- 
spectively) ;  Cleveland  and  Cleveland  Heights  (i;56r>:  l  and  802: 1  respectively) ; 
Philadelphia  and  Bristol  Township  (6.287:1  and  1,446:1  respectively);  Mil- 
waukee and  Racine  (10.508:1  and  1.432:1  respectively);  San  Francisco  and 
Berkeley  (1.958:1  and  750:1  respectively);  Los  Angeles  and  I^ong  Beach 
(2.354 : 1  and  1,138 : 1  respectively).  A  comparison  of  some  of  the  same  cities  and 
nearby  suburbs  regarding  school  nurses  and  school  psychologists  reveals  yet  an- 
other staffing  disadvantage  of  big  city  school  systems.  In  Washington.  D.C.,  there 
is  a  ratio  of  3.105  pupils  per  sx^hool  nurse,  while  in  Arlington  County,  Virginia,  one 
finds  a  ratio  of  1.540  iH?r  school  nurse.  Again,  similar  contrasts  are  to  be  found 
when  comparisons  are  nmde  l)etwoen  Thiladelphia  and  Bri.stol  Township  (1.172: 1 
and  732:1  respectively);  and  l>etween  Chicago  and  Rockford  (-1,034:1  and 
1,589:1  resi)ectively).  Likewise,  in  the  matter  of  school  psychologist,  striking 
contrasts  are  found  between  Washington.  D.C.  and  Arlington  County.  Virginia 
(6.340: 1  and  3,273: 1  resi)ectively) ;  and  between  San  Francisco  and  Haywood 
(9.400 : 1  and  4.308 : 1  respectively ) . 

Racial  diHrihuiion  of  teaching  staffs.^The  problems  of  big  city  schools  will  not 
be  completely  solved  if  more  minority  group  teachers  and  administrators  are  re- 
cruited and  promoted,  hut  unless  they  are.  all  other  reforms  seem  hypocritical. 
Unless  prejudice  and  racism  are  overcome,  all  other  programs  will  fail  short 
of  their  goals.  Moreover,  quite  apart  from  moral  exhortations,  it  is  clear  that  min- 
ority group  teachers  represent  an  under-utilized  manpower  \)oo\  which  might  rnib* 
st^ntially  contribute  to  the  reduction  of  the  shortage  mentioned  above.  The  re- 
sults of  generations  of  di.scriminatorj-  hiring  and  promotion  practices  are  revealed 
in  ono  of  the  findings  of  the  Coleman  Report:  "Comi^red  to  the  teachers  of  the 
avera^'e  wldte  pupil,  the  teacher  of  the  average  Negro  pupil  is  .  .  .  much  more 
likely  to  he  Xegro  in  ever>'  region."  A  196.'^  study  of  Cleveland's  East  Side,  for 
examile.  showed  that  81  i)ercent  of  the  teachers  assigned  to  nearly-all  Negro 
school  <  were  Xegro.  91  i)ercent  of  the  teachers  in  majority-Xegro  schools  were 
Xegro.  and  3  iwroent  of  tlie  teachers  in  nenrly-all  whit^  schools  were  Xegro.  That 
the  process  of  changing  these  racial  imttems  is  far  from  complete  may  be  ex- 
emplifie<l  by  illustrations  from  a  numl>er  of  school  .sy.stems.  In  Los  Angeles  (Fall 
1967).  for  example,  where  21.4  i)ercent  of  the  pupils  are  black,  only  6.1  percent  of 
the  administrators.  12.8  i)ercent  of  the  mmselors.  and  14.7  i)ercent  of  the  teachers 
are  black.  Kven  mon*  striking  20.3  iK»rcent  of  the  pupils  have  Simnish  surnames, 
hut  only  1.3  i>ercent  of  the  administrators  and  3.0  i>ercent  of  the  teachers  have 
Spanish  surnam(>s.  In  Chicago,  where  approximately  54  percent  (1966)  of  the  stu- 
dent body  is  black,  aS.O  i>ercent  of  the  teaching  staff  is  black,  and  approximately 
21.9  i)ercent  of  the  administrative  suiH»n-isory  staff  and  8i)ecially  assigned  teach- 
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ers  are  black..  The  situation  in  Xe>v  York  City  schools  is  even  more  acute  Only 
6.000  (11  i>ercent)  of  a  55.000  teaching  forct*  is  black.  The  proiwrtion  of  black  ad- 
ministrators is  even  lower. 

Teacher  drop-out. — The  i>erennial  and  increasing  problem  of  .staffing  big  city 
schools  is  aggragated  b.v  a  phenomenon  identifie^l  by  B.  Othanc!  Smith  and  his  a.s- 
sociat^  as  the  "Teacher  Dropout"  And  this  attrition  problem  among  n^w  teach- 
ers and  teachers  at  all  levels  of  experience  .seems  greater  in  the  inner-city  regions 
of  the  big  cities.  It  has  been  note<l  for  example  that  the  rate  of  exit  from  Chicago 
inner-city  schools  is  ten  times  that  of  less  i>overty-stricken  areas.  Citing  Haubrich 
and  others,  Smith  offers  a  useful  summary  of  current  information  conceniing  the 
high  ^ie  of  teacher  exit  from  inner  city  schcMs. 

In  the  borough  of  Manhattan,  according  to  naut>nch.  one  third  of  the  teachers 
appointed  to  positions  do  not  accept  their  assignments.  Moreover,  in  a  study  of 
teacher  attitudes  in  15  major  American  cities,  il  was  reported  that  17  percent 
of  the  teachers  had  been  in  their  ghetto  school  for  one  year  and  63  i»ercent  in 
their  present  position  for  five  years  or  less.  The  proportion  of  teachers  remain- 
ini,'  after  five  years  dropped  off  radically.  At  the  same  time,  some  88  percent 
of  the  teachers  indicated  that  they  were  .satisfied  with  their  positions.  But  the 
rate  of  dropouts  from  the  ghetto  schools  woidd  seem  to  indicate  that  the  teach- 
ers tend  to  move  on  even  though  they  may  express  satisfaction  with  the  school 
in  general. 

The  teachers  in  the  a!>ove-tnentioned  study  were  least  satisfied  with  the  work- 
ing conditions,  their  teaching  loads,  and  the  community.  About  63  percent  were 
satisfied  with  their  working  conditions  and  approximately  62  percent  with  their 
teaching  loads.  But  only  58  percent  expressed  satisfaction  with  the  comnuinity 
with  48  percent  of  these  l)eing  onl  somewhat  .satisfied.  A  large  proportion  of  the 
teachers  were  satisfied  with  the  .  colleagues.  sui)ervisor.s.  the  pupils  and  with 
their  salarie.s  and  the  flexibility  permitted  them  in  the  classroom.  These  findings 
seem  to  indicate  that  the  dissatisfaction  of  within  the  school  itself.  Since  teach- 
ers seem  not  to  prefer  neighborhoods  where  working  conditions  are  unfavor- 
able, young  and  inext)erienced  teachers,  who  mu.st  accrpt  positions  wherever 
they  find  them,  are  often  located  in  the  disadvantaged  areas.  With  the  highest 
rate  of  turnover  among  oeginning  teachers,  it  is  not  surprising  that  schools  in 
deprived  communities  suffer  a  high  rate  of  attrition  among  their  teachers. 

THE  PROBLEMS  OF  THE  EDUCATION  SYSTEM  IN  PERCEIVING  ITS  STUDENTS 

This  section  argues  the  ina!>ility.  in  many  case.s.  of  the  system  to  coi>e  with  a 
pluralistic  culture,  and  cites  some  of  the  reasons  for  the  problems  which  many 
teachers  have  in  perceiving  their  .students  as  they  are— and  as  they  can  be— 
and  to  respond  to  their  needs. 

Perhaps  one  of  the  most  serious  problems  with  many  urban  systems  toiay  is 
their  lack  of  awareness  of  the  effects  of  their  own  biases  on  their  students.  The 
racial  and  ethnic  minorities,  the  urban  immigrants  of  today,  possess  essentially 
the  same  general  goals  as  those  of  the  nationalitv  immigrants  of  yesterday. 
Among  these  goals  are  the  attainment  of  self-respect,  personal  safety.*  economic 
security,  and  accei>tance  in  the  mainstream  without  lo.ss  of  individual  self- 
identity.  Despite  the  similarity  in  goals,  today's  minorities  an  separated  from 
previous  groups  by  more  than  years  alone.  The  school  systemr  which  expectfu 
middle  class  performance  from  those  earlier  immigrants  were  fulfilled  in  their 
expectations  for  they  were  similar  to  those  of  the  students. 

The  populations  have  changed :  their  strengths  and  weaknesses  have  changed ; 
their  problems  have  changed:  their  needs  have  changed:  their  values  have 
changed.  Most  systems  have  not.  Many  systems*  unconscious  biases  and  static 
expectations  have  limited  its  capacity  to  teach  children  who  enter  the  schools 
without  certain  attributes  held  by  previous  constituencies  of  the  system.  Such 
attributes  relate  to  being  oriented  to  middle  class  values  and  exi>ectations.  be- 
ing reading-ready,  and  having  the  structural  orientntion  that  facilities  sifting 
from  subject  matter  to  sul)ject  matter  as  dictated  by  time  l>locs  rather  than  l)y  in- 
terest and  sut)stance.  Because  of  the  widespread  use  of  sy.stems*  equating  a  stu- 
dent's capacity  to  meet  their  expectations  with  his  possession  <»f  sueh  middle  class 
attributes,  the  concept  of  the  .self-fulfilling  prophecy  has  all  too  often  been  demon- 
strated. "Children  who  are  treated  as  if  they  are  uneducable  invariablv  l)ecome 
uneducal>le'*  (Clark.  1005.  p.  128). 

Studies  indicate  that  a  student  entering  the  school  doors  has  a  significantly 
better  chance  if  he  is  neither  black  nor  nonwhite.  However,  scattered  through- 
out urban  cducjitlon  .sy.stenis  an*  a  growing  numl)er  of  activities  which  reflect 
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efforts  to  overcome  these  biases — and.  are.  indeed,  hoiwful  indicators.  These 
eff(»rts  reflect  a  very  considc'rable  variety  and  scope.  Amon^  them  are :  decentral- 
ization and  (Ic  fccto  coniinunity  involvement  in  real  deci.Mon'iuaking,  .sensitivity 
training  for  .school  iH>rsonnel ;  addition  of  conrses  in  institutions  of  higher  edu- 
cation on  imiJoverisrtKl  children  jind  youth  at  the  request  of  local  educjitional 
systems;  early  childhood  programs  which  are  aimed  at  parents  as  well  us  their 
children ;  bilingual  prognims  with  emphasi.s  on  the  cultural  as  well  the  lingiiistic 
aspects  of  language;  job  training  in  the  high  schools;  and  the  like. 

Report  of  the  National  Advisory  Commissio.v  on  Civil  Disorders 
ii.  education 

Introduction 

Education  in  a  democratic  society  must  equip  the  children  of  the  nation  to 
realize  their  potential  and  to  participate  fully  in  American  life.  For  the  com- 
nmnity  at  large,  the  .schools  have  di.scharged  this  resiwnsibility  well.  But  for  many 
minorities,  and  particularly  for  the  children  of  the  racial  ghetto,  the  schools 
have  failed  to  provide  the  educational  experience  which  could  help  overcome  the 
effects  of  di.scrimination  and  deprivation. 

This  failure  is  one  of  the  persistent  sources  of  grievance  and  resentment  with- 
in the  Negro  community.  The  hostility  of  Negro  par'^nts  and  students  toward 
the  school  system  is  generating  increasing  conflict  anu  causing  disniption  within 
many  city  school  districts. 

But  the  most  dramatic  evidence  of  the  relation.ship  l)etween  educational  prac- 
tices and  civil  disorder  lies  in  the  high  incidence  of  riot  participation  by  ghetto 
youth  who  had  not  completed  high  .school.  Our  survey  of  riot  cities  found  that 
the  typical  riot  participant  was  a  high  .school  dropout  As  Superintendent  Briggs 
of  Cleve'and  testified  l»efore  the  Commi.ssion : 

*'Many  of  those  wliose  recent  acts  threaten  the  domestic  safety  and  tear  at 
the  roots  of  the  American  democracy  are  the  products  of  yesterday's  inadequate 
and  neglected  Inner-city  schools.  The  greatest  unu.sed  and  underdeveloped  human 
resources  in  America  are  to  l)e  found  in  the  deteriorating  cores  of  America's 
urban  centers." 

The  bleak  record  of  public  education  for  ghetto  children  is  growing  worse. 
In  the  critical  skills — verbal  and  reading  ability — Negro  students  fall  further 
behind  whites  with  each  year  of  school  completed.  For  example,  in  the  metro- 
polian Xorthea.st  Negro  students  (m  the  average  begin  the  first  grade  with 
somewhat  lower  .scores  on  standard  achievement  tests  than  white,  are  about 
1.6  grades  behind  by  the  .sixth  grade,  and  have  fallen  3.3  grades  behind 
white  students  by  the  twelfth  grade.'  The  failure  of  the  public  schools  to  equip 
these  students  with  basic  verbal  .skills  is  reflected  in  their  performance  on  the 
Selective  Service  Mental  Test.  During  the  period  .Tune  1064-December  196o,  67 
I)ercent  of  Negro  candidates  failed  the  examination.  The  failure  rate  for  whites 
was  19  percent. 

The  result  is  ;hat  many  more  Negro  than  white  students  drop  out  of  school. 
In  the  metropolitan  North  and  We.st,  Negro  student><  are  more  than  three  times 
as  likely  as  white  students  to  drop  out  of  school  by  age  16-17.*  A.s  reflected  by  the 
high  unemployment  rate  for  graduates  of  ghetto  .schools  and  the  even  higher 
proportion  of  employed  workers  who  are  of  low-.skilled,  low-paid  job.s,  many  of 
those  who  do  graduate  are  not  equippe<l  to  enter  the  normal  job  market,  and 
have  great  difficulty  sec  uring  employment.'* 

Several  factors  have  converged  to  produce  this  critical  situation. 

Segregation 

The  vast  majority  of  inner-city  .schools  are  rigidly  segregated.  In  75  major 
central  cities  surveyed  by  the  F.S.  Commission  on  Civil  Rights  in  its  study, 
•'Racial  I.solation  in  the  Public  Schools.**  75  |)ercent  of  all  Negro  students  in 
elementary  grades  attended  .schools  with  enrollments  that  were  00  percent  or  moi-e 
Negro.  Almost  JM)  percent  of  all  Negro  students  attended  schools  which  had  a 
majority  of  Negro  student.s.  In  the  same  cities,  S;^  percent  of  all  white  students 
in  those  grades  attended  schools  with  00  to  100  percent  white  enrollments. 

^''Equnllty  of  Educatlonnl  Opportunity."  US.  Dppnrtmont  of  HEW.  OMcp  of  Education 
(1966).  p  20.  This  report,  genprnlly  rofprrod  to  nn  the  "Coleman  Ueport."  was  prepared 
pursuant  to  Section  402  of  the  Civil  RIphtH  Act  of  10fi4. 

*The  actual  nonenrollment  rate  for  Nepro  Htndents  In  these  areas  is  20  percent,  as 
opposed  to  n  percent  for  white  students.  Coleman  Keport.  p.  31. 

5  Employment  flRures  reflect  discriminatory  practices  as  well.  The  contribution  of  Inade* 
quato  education  to  unemployment,  while  not  quallfled,  Is  clearly  substantial. 
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Racial  isolation  in  the  urban  public  schools  is  the  result  principally  of  resi- 
dential segregation  and  widespread  employment  of  the  ''neighborhood  school" 
policy,  which  transfers  segregation  from  housing  to  education.  The  effect  of 
these  conditions  is  magnified  by  the  fact  that  a  much  greater  proportion  of  white 
than  Negro  students  attend  private  schools.  Studies  indicate  that  in  America's 
twenty  largest  cities  approximately  four  out  of  ten  white  students  are  enrolled 
in  nonpublic  schools,  as  compared  with  only  one  out  of  ten  Negro  pupils.  The 
differential  appears  to  be  increasing.* 

Segregation  in  urban  schools  is  growing.  In  a  sample  of  15  large  Northern 
cities,  the  Civil  Rights  Commission  found  that  the  degree  of  segregation  rose 
sharply  from  iS'SO  to  1965.  As  Nej,ro  enrollments  in  these  15  cities  grew,  97  per- 
cent of  the  increase  was  i^bsorbed  by  schools  already  over  50  percent  Negro  and 
S4  percent  by  schools  mor  *  than  90  percent  Negro.''  By'197;j,  it  is  e.<?timated  that, 
if  current  policies  and  treads  persist.  80  percent  of  all  Negro  pupils  in  the  twentj 
largest  cities,  comprising  nearly  one-half  of  the  nation's  Negro  population,  will 
be  attending  90  to  100  percent  Negro  schools.' 

Segregation  has  several  major  effects  that  have  acted  to  reduce  the  quality 
of  education  provided  in  schools  serving  disadvantaged  Negro  neighborhoods. 

Most  of  the  residents  of  these  areas  are  poor.  Many  of  the  adults,  the  product 
of  the  inadequate,  rural  school  systems  of  the  South,*  have  low  levels  of  educa- 
tional attainment.  Their  children  have  smaller  vocabularies,  and  are  not  as  well 
equipped  to  learn  rapidly  in  school— particularly  with  respect  to  basic  literary 
skills — as  children  from  more  advantaged  homes. 

When  disadvantaged  children  are  racially  isolated  in  the  schools,  they  are 
deprived  of  one  of  the  more  significant  ingredients  of  quality  education :  exposure 
to  other  children  with  strong  educational  backgrounds.  The  Coleman  Report  and 
the  Report  of  the  Civil  Rights  Commission  establish  that  the  predominant  socio- 
economic background  of  the  students  in  a  school  exerts  a  powerful  impact  upon 
achievement.  Further,  the  Coleman  Report  found  that  "if  a  minority  pupH  from 
a  home  without  much  educational  strength  is  put  with  schoolmates  with  strong 
educational  backgrounds,  bis  achievement  is  likely  to  increase.*'" 

Another  strong  influence  on  achievement  derives  from  the  tendency  otf  school 
administrators,  teachers,  parents  and  the  students  themselve.^  to  regard  ghetto 
schools  as  inferior.  Reflecting  this  attituc^i,  students  attending  such  schools  lose 
confldence  in  their  ability  to  shape  their  future.  The  Coleman  Report  found  this 
factor— destiny  control — ^"to  have  a  stronger  relationship  to  achievement 
than  .  ,  .  all  the  'school*  factors  together**  and  to  be  "related,  for  Negroes,  to 
the  proportion  of  whites  in  the  schools.** " 

In  other  words,  both  class  and  race  factors  have  a  strong  bearing  on  educa- 
tional achievement ;  the  ghetto  student  labors  under  a  double  burden. 

Teachers 

The  schools  attended  by  disadvantaged  Negro  children  commonly  are  staffed 
by  teacheis  with  less  experience  and  lower  qualifications  than  those  attended 
by  middle-class  whites."  For  example,  a  1963  study  ranking  Chicago*s  public  high 
schools  by  the  socio-economic  status  of  surrounding  neighborhoods  found  that 
in  the  10  lowest-ranking  schools  only  63.2  percent  of  all  teachers  were  fully  certi- 
fied and  the  median  level  of  teaching  experience  was  3.9  years.  In  three  of  these 


•"Biff  city  School  DeRopTPcntlon  :<  Trends  nnd  Methods."  Dentler  and  Elgbery,  National 
Conference  on  Equal  Educational  Opportunity.  Novemher  1967,  p.  3. 

^  While  the  proportion  of  Negroes  attending;  all'Neirro  schools  In  Southern  and  border 
states  has  decllnea  In  the  14  years  since  the  Supreme  Court's  shool  desegregation  decision* 
the  numb<*r  of  Negro  students  attwiding  KohooiR  with  all  or  nearly  all  Negro  enroIImentH 
has  risen.  "Racial  Isolation  in  thePuhlic  Schools."  p.  10. 

•  ''Big  City  School  Desegragation  :  Trends  «jid  Methods,"  Supra. 

*The  poor  quality  of  education  offered  in  these  schools.  located  in  the  most  poverty 
ntrioken  section  of  the  country,  is  attested  to  hy  the  fact  that  "the  12th'grflde  wegro  in 
the  nonmetropolitan  South  is  O.ft  standard  deviation  below — or,  in  terms  of  years.  1.9  years 
behind — the  Negro  in  the  Metropolitan  Northeast  .  .  ."  Coleman  RepOi-t,  p  21. 

>(>This  finding  was  limited  to  performance  of  students  from  minority  groups.  The  Cole- 
man repor*-  states 

"if  a  <  hitc  pupil  from  a  home  that  is  strongly  and  effectively  supportive  of  education 
Is  put  in  a  school  where  most  pupils  do  not  come  from  such  homes,  his  achievement 
will  be  little  different  than  if  ne  were  In  a  school  composed  of  others  like  himself." 
jp.  22. 

^  Coleman  Report,  p.  2di. 

)'The  Civil  Rights  Commission's  survey  found  no  major  national  differences  in  the  edu- 
cational attainment  (years  completed)  of  teachers  In  majority -Negro  or  roajorlty^whlte 
schools.  However,  many  large  cities  did  not  take  part  in  the  basic  studies  which  supplied 
the  data  for  this  conclusion.  It  is  precisely  in  these  cities  that  teachers  of  disadvantaged 
Negro  students  tend  to  I  ;  the  least  exr.^rienced.  Moreover,  the  Commission  did  conclude  that 
Negro  students  more  often  thar  whites,  had  teacher^-  with  non-academic  college  majors  and 
lower  verbal  achievement  leveU. 
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schools,  the  median  level  was  one  year.  Four  of  these  lowest  ranking  schools  were 
100  percent  Negro  in  enrollment  and  three  were  over  90  percent  Negro,  By 
contrast  eight  of  the  ten  highest  ranking  schools  had  nearly  total  white  enroll- 
ments, and  the  other  two  were  more  than  75  percent  white.  In  these  schools,  90.3 
percent  of  the  teachers  were  fully  certified  and  the  median  level  of  teaching  ex- 
perience was  12.3  years. 

Testifying  before  the  Commission,  Dr.  Daniel  Dodson,  Director  of  the  New 
York  University  Center  for  Human  Relations  and  Community  Services  stated 
that; 

"Inner-city  schools  have  not  been  able  to  hold  teaching  staff.  Between  1952  and 
im  almost  half  the  licensed  teachers  of  New  York  City  left  the  system.  Almost 
two  out  of  every  five  of  the  50,000  teaching  personnel  of  New  York  City  do  not 
hold  regular  permanent  licenses  for  the  assignments  they  have, 

"In  another  school  system  in  one  of  the  large  cities,  It  was  reported  of  one 
Inner-city  school  that  of  84  staff  members,  41  were  temporary  teachers  25 
were  probationaries  and  18  Ewere]  tenure  teachers.  However,  only  one  of' the 
tenure  teachers  was  licensed  in  acade"mlc  subjects," 

U.S.  Commissioner  of  Kducation.  Harold  Howe,  testified  that  many  teachers 
are  unprepared  for  teaching  In  schools  serving  disadvantaged  children,  *'have 
wtat  IS  a  traumatic  experience  there  and  don't  last"  Moreover,  the  more  experi- 
enced teachers  normally  select  schools  in  white  neighborhoods,  thereby  reltgatlng 
the  least  experienced  teachers  to  the  disadvantaged  schools.  This  process  rein- 
forces the  view  of  ghetto  schools  as  inferior. 

As  a  result,  teachers  assigned  to  these  schools  often  begin  with  negative  atti- 
tudes toward  the  students,  and  their  ability  and  willingness  to  learn.  These  atti- 
tudes are  aggravated  by  serious  discipline  problems,  by  the  high  crime  rates  in 
areas  surrounding  the  schools,  and  by  the  greater  difficulties  of  teaching  students 
from  disadvantaged  backgrounds.  These  conditions  are  reflected  In  the  Coleman 
Reports  finding  that  a  higher  proportion  of  teachers  In  schools  serving  disadvan- 
taged areas  are  dissatlsfled  with  their  present  assignments  and  with  their  stu- 
dents than  are  their  counterparts  In  other  schools," 

Studies  have  shown  that  the  attitudes  of  teachers  toward  their  students  have 
very  powerful  Impacts  upon  educational  attainment.  The  more  teachers  expect 
from  their  students— however  disadvantaged  those  students  may  be— the  better 
the  students  perform.  Conversely,  negative  teacher  attitudes  act  as  self-fulfilling 
prophecies:  the  teachers  expect  little  from  their  students;  the  students  fulfill 
the  expectation.  As  Dr,  Kenneth  Clark  observed,  ''Children  who  are  treated  as 
if  they  ere  uneducable  invariably  become  uneducable."  " 

In  disadvantaged  areas,  the  neighborhood  school  concept  tends  to  concentrate 
a  relatively  high  proportion  of  emotionally  disturbed  and  other  problem  children 
In  the  schools.  Disadvantaged  neighborhoods  have  the  greatest  need  for  health 
personnel,  supplementary  Instructors  and  counsellors  to  assist  with  family  prob- 
lems, provide  extra  Instruction  to  lagging  students  and  deal  with  the  many 
serious  mental  and  physical  health  deflclencles  that  occur  so  often  in  poverty 
agents,  ^  ^ 

These  conditions  which  make  effective  teaching  vastly  more  difficult,  reinforce 
negative  teacher  attitudes.  A  1903  survey  of  Chicago  public  schools  showed  that 
the  condition  creating  the  highest  amount  of  dissatisfaction  among  teachers  w.<^ 
provision  for  the  treatment  of  maladjusted,  retarded  and  dis- 
turbed pupils.  About  79  imrcent  of  elementary  school  teachers  and  67  percent  of 
high  school  teachers  named  this  Item  as  a  key  factor.  The  need  for  professional 
support  for  teachers  In  dealing  with  these  extraordinary  problems  is  seldom.  If 
ever,  met. 

Although  special  schools  or  classes  are  available  for  emotionally  disturbed  and 
mentally  handicapped  children,  many  pupils  requiring  such  help  remain  In  regu- 
lar classes  because  of  negligence,  red  tape  or  unavailability  of  clinical  staff  An 
example  Is  provided  by  a  National  Education  Association  Study  of  Detroit-" 

"Before  a  dlsturbe<l  child  can  receive  psychological  assistance,  he  must  receive 
diagnostic  testing.  But  before  this  happens,  the  teacher  must  fill  In  a  form 
to  be  submitted  .     to  a  central  offkre  committee  . .  ,  If  the  committee  decides  that 
psychological  testing  is  In  order,  the  teacher  must  flll  out  a  second  form  , . .  to  be 

"  Colomftn  Report,  p.  12. 

w  Pn«KS?*"®iIJi  Dnrk  Ohetto,nnrr^i^r k  Row,  Now  York  (lfl05>.  p.  128. 

Cilv  •PN«^/-J;«t'r?n£«^  to  Equal  Bdtiofttlonftl  OPportunlt.v  in  a  Larg^^ 
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siihnnttcd  to  the  psyeholopical  clinic.  The  child  may  then  Ik*  placed  on  the  waiting: 
list  for  psychological  testing.  The  waiting  period  may  last  for  several  weeks,  sev-^ 
eral  months,  or  several  years.  And  while  he  waits,  he  *sits  in'  the  regular  class- 
room . . .  Since  visiting  teachers  are  scarce  and  special  classes  insufficient  in  num- 
ber, the  child  who  has  been  tested  is  usually  returned  to  the  regular  classroom  to 
serve  more  time  as  a  'sit-in.' " 

Teaching  in  disadvantaged  areas  is  made  more  difficult  by  the  high  rate  of 
student  turnover.  In  New  York  City  during  1963-1964,  seven  of  ten  students  in 
the  average,  segregated  Negro -Puerto  Rican  eleniontarj*  .school  either  entered  or 
left  during  the  year."  Similar  conditions  are  common  to  other  inner-city  schools. 
Continuity  of  education  becomes  exceedingly  difficult — the  more  .so  because  many 
of  the  students  entering  ghetto  schools  during  the  school  year  come  from  rural 
.southern  schools  and  are  behind  even  the  minimum  levels  of  achievement  at- 
tained by  their  fellow  northem-bom  students. 

Enrollments 

In  virtually  every  large  American  city,  the  inner  city  schools  attended  by 
Negroes  are  the  mo.st  overcrowded.  We  have  cited  the  vast  population  exchange — 
relatively  affluent  whites  leaving  the  city  to  be  replaced  by  Negroes — which  has 
taken  place  over  the  last  decade.  The  impact  on  public  education  facilities  has 
been  severe. 

Despite  an  overall  decrease  in  the  population  of  many  cities,  school  enrollment 
has  lncrease<l.  Over  the  last  15  years,  Detroit  has  lost  approximately  20.000  to 
30.000  families.  Yet  during  that  same  period  the  public  school  system  gained 
approximately  50,000  to  60,000  children.  Between  1061  and  1965.  Detroit's  Negro 
public  .school  enrollment  increased  by  31,108.  while  white  enrollment  dropped 
23.748.  In  rievelaud  l)et\veen  1050  and  1005.  :i  population  loss  of  130.000  coincided 
with  a  school  enrollment  increase  of  50.000.  Enrollment  gains  in  New  York  City 
and  Chicago  were  even  larger. 

Although  of  lesser  magnitude,  similar  changes  have  occurred  in  the  public 
school  sy.stems  of  many  other  large  cities.  As  white  students  withdraw  from  a 
public  school,  they  are  replaced  by  a  greater  number  of  Negro  students.  This 
reflects  the  fact  that  the  Negro  population  is  relatively  younger,  has  more 
children  of  school  age,  makes  less  use  of  private  schools,  and  is  more  densely 
concentrated  than  the  white  population. 

As  a  result,  Negro  school  enrollments  have  increased  even  more  rapidly  than 
the  total  Negro  population  in  central  cities.  In  Cincinnati  for  example,  between 
1960  and  1065  the  Negro  population  grew  16  percent,  while  Negro  public  school 
enrollment  increase<l  26  percent."  The  following  data  for  four  other  cities  illus- 
trate how  the  proportion  of  Negroes  in  public  schools  lias  outgrown  the  Negro 
proportion  of  the  total  city  population." 

NEGRO  POPULATION  AND  PUBLIC  SCHOOL  ENROLLMENT 


Negro  percent  of  population 

Negro  percent  of  public  scbool  enrollment 

1950 

1965 

Cttange 

1950 

1965  Change 

Atlanta  

..  ......  36.6 

43.5 

+6.9 

39.1 

53.7  +14.6 

Mrlwaukee...- 

.; 3.0 

10.8 

+7.3 

6.6 

22.9  +10.3 

Oakland..... 

12.4 

30.0 

+17.6 

14.0 

45.0  +31.0 

Washington... 

..." ; 35.0 

55.0 

+20.0 

50.1 

39.4  +39.3 

Negroes  now  comprise  a  majority  or  near  majority  of  public  school  students 
in  seven  of  the  ten  largest  American  cities,  as  well  as  in  many  other  cities.  The 
following  table  illustrates  the  percentage  of  Negro  students  for  the  period  1905- 
1900  in  the  public  elementar\  schools  of  42  cities,  including  the  28  largest  17  of 
which  have  Negro  majorities  : 


"The  rompnrnblp  rnte  In  tho  whlto  schools  wns  4  out  of  10. 
"nnHnii.iti  report  of  VS.  rommiR«»lon  on  Plvll  Rijrhtv.  pp.  «-9. 11. 

>^ripiiros  for  .\tlnntn.  MlUvniikoo  nml  Onkl.mil  nro  from  tholr  roport<»  to  tho  ClvU  Rijchts 
rommlRsIon  :  Atlnntn,  pp.  2-  3.  2f)  :<  MilTVntikpo.  pp.  19.  37.  42  :  Oakland,  pp.  7.  11 -15 A ;  and 
tho  Burenn  of  the  Con.^us.  Washington  flpuros  nro  from  the  District  of  Columbin  Board  of 
Eduratlon. 
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Proportion  of  Negro  Students  in  Total  PuUic  Elementary  School  Enrollme/tt 

1965-1960 


Percent 

City  Negro 

Washington,  D.C   90.9 

Chester,  Pa   69.3 

Wilmington,  Del   69.3 

Newark    69. 1 

New  Orleans   65. 5 

Richmond   64.  7 

Baltimore   64. 3 

East  St  Louis   63^4 

St.  Louis   63.3 

Gary     59.5 

Philadelphia    58. 6 

Detroit     55.3 

Atlanta   54.  7 

Cleveland  1   53. 9 

Memphis    53. 2 

Chicago  —     52,  8 

Oakland   52. 1 

Harrisburg   45.  7 

New  Haven   45.  6 

Hartford    43^1 

Kansas  City  I  42^4 


^  Percent 

City  Negro 

Cincinnati   40. 3 

Pittsburgh   39^4 

Buffalo   34*6 

Houston   33, 9 

Flint  _    33.1 

Indianai>olis    30.8 

New  York  City   30!  l 

Boston    28!  9 

San  Francisco   28.8 

Dallas   27.5 

Miami  1   26!  8 

Milwaukee  I  26!  6 

Columbus   26!  1 

Los  Angeles   23!  4 

Oklahoma  City   21. 1 

Syracuse    19, 0 

San  Antonio   14. 2 

Denver    14!  0 

San  Diego   n.  6 

Seattle    10.5 

Minneapolis    7!  2 


Source:  U.S.  Commission  on  civil  Rights,  ''Racial  Isolation  In  the  Public  Schools." 

Because  .^his  rapid  expansion  of  Negro  iwpulation  has  been  concentrated  in 
segregated  neighborhoods,  ghetto  schools  have  experienced  acute  overcrowdinc 
Shortages  of  textbooks  and  supplies  have  developed.  Double  shifts  are  common  ; 
hallways  and  other  non-classroom  space  have  been  adapted  for  class  instruction  • 
and  mobile  classroom  unites  are  used.  Even  programs  for  massive  construction 
Of  new  schools  in  Negro  neighborhoods  cannot  always  keep  up  with  increased 
overcrowding.  ^^j^ 

From  1951  to  1963,  the  Chicago  Board  of  Education  built  266  new  schools  or 
additions,  mainly  in  all-Xegro  areas.  Yet  a  .special  committee  studying  the  schools 
in  1964  reported  that  40  percent  of  the  NVgro  elementary  .schools  had  more  than 
So  .students  per  available  classroom,  as  comrwired  to  ±2  percent  of  the  primarily 
white  elementary  schools.  Of  the  eight  Xegro  high  .schools,  five  had  enrollments 
over  oO  percent  above  designed  caixicity.  Four  of  the  10  integrated  high  schools 
but  only  lour  of  the  26  predominantly  white  high  schools,  were  similarly  over^ 
crowded.  Comparable  conditions  prevail  In  manv  other  large  cities 

The  Civil  Rights  Commission  found  that  two-thirds  of  the  predominantly 
Negro  elementary  schools  In  Atlanta  were  overcrowded.  This  compared  with  47 
percent  of  the  white  schools.  In  1065,  all  Atlanta  Xegro  high  schools  were  oper- 
atiiig  beyond  their  designcid  car^acity;  only  one  of  three  all-white  high  schools 
and  SIX  of  eight  predominantly  white  schools  were  similarly  overcrowded^* 

Washington.  D.C.  elementary-  scIkwIs  with  85-100  percent  Xegro  enrollments 
operated  at  a  median  of  115  percent  of  caimclty.  The  one  predominantly  white  high 
school  operated  at  02.3  :)ercent,  an  integrated  high  school  at  101.1  percent,  and  Uie 
remaining  schools— all  predominantly  Negro— at  108.4  iiercent  to  127.1  percent 
of  capacity.  * 

Overcrowded  schools  have  severe  effects  on  education,  the  mo.st  Important  of 
which  Is  that  teachers  are  forced  to  concentrate  on  maintaining  classroom  dis- 
cipline, and  thus  have  little  time  or  energy  to  i)erfonn  their  primarv  function- 
educating  the  students. 

Facilities  and  Curricula 

Inner  clty  schools  are  not  only  overcrowded,  they  also  tend  to  be  the  oldest 
and  most  poorly  equipped. 

In  Detroit,  30  of  the  school  buildings  «till  In  use  in  these  areas  were  dedicated 
during  the  administration  of  President  Grant."^  In  Cincinnati,  although  from  1950 

'J  Atlnntn  roport  for  Civil  R!ffht«  Commission,  pp.  ri2-.*l4. 
Testimony  of  Norman  Drachler,  Superintendent  of  Schools,  Detroit 
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^"a}^'  ^^^i"  student  population  expanded  at  a  faster  pace  than  white  most 

fzZs':!^.^jT:^^zis^'^'-    '''''  -"^s 

With  respect  to  equipment,  the  Coleman  Report  states  that  ''Negro  pupils 
have  fewer  of  some  of  the  facilities  that  seem  most  related  to  achievement :  Their 
supply." «  libraries;  their  textbooks  are  less  often  in  sufficient 

The  quality  o.'  education  offered  by  ghetto  schools  is  diminished  further  bj  use 
nnc?!"!^"  f       materials  poorly  adapted  to  the  life-experiences  of  their  students. 
Ues  gned  to  serve  a  middle-class  culture,  much  educational  material  appears 
Iwi  ^^^^'^^  '^"^  economic  ghetto.  Until  recently,  few 

«  .'^^*u^^  ^^^^^  personalities.  Few  books  used  or  courses  offered 
reflected  the  harsh  realities  of  life  in  the  ghetto,  or  the  contribution  of  Negroes 
to  the  country  s  culture  and  history.  This  failure  to  include  materials  relevant 
to  their  own  environment  has  made  students  skeptical  about  the  utility  of  what 
they  are  being  taught.  Reduced  motivation  to  learn  results. 
Funds 

Despite  the  overwhelming  need,  our  society  spends  less  money  educating  ghetto 
Children  than  children  of  suburban  families.  Comparing  the  per  capita  education 
costs  for  ghetto  and  suburban  schools— one  educator,  in  testimony  before  this 
Commission,  said : 

"If  the  most  educated  parents  with  the  highest  motivated  children  find  in  their 
wisdom  that  it  costs  $1,500  per  child  per  year  to  educate  their  children  in  the 
suburbs,  isn  t  it  logical  that  it  would  cost  an  equal  amount  to  educate  the  less 
well  motivated,  low-income  family  child  in  the  inner  city?  Such  cost  would 
Just  about  double  the  budget  of  the  average  inner-cif y  school  system."  ^ 
^rl^^^^^'^^^  ^^^^^^  boards  in  communities  surrounding  Detroit  spent  up  to 
$500  more  per  pupil  per  year  to  educate  their  children  than  the  city.  Merely  to 
bring  the  teacher/pupil  ratio  in  Detroit  in  line  with  the  state  average  would 
^^0*^"  additional  1,650  teachers  at  an  annual  cost  of  approximately  $1.3 
million." 

There  is  evidence  that  the  disparity  in  educational  expenditures  for  suburban 
and  inner-city  schools  has  developed  in  parallel  with  population  shifts.  In  a  study 
?La  metropolitan  areas,  the  Civil  Rights  Commission  found  that,  in 
i^'nlV  central  cities  spent  more  per  pupil  than  the  surrounding  suburbs; 
by  1964,  in  seven  of  the  12  the  average  suburb  spent  more  per  pupil  than  the 
central  city  in  seven.** 

This  reversal  reflects  the  declining  or  stagnant  city  tax  base,  and  increasing 
competition  from  nonscliool  needs  (police,  welfare,  fire)  for  a  share  of  the  munic- 
ipal tax  dollar.  The  suburbs,  where  nonschool  needs  are  less  demanding,  allocate 
almost  twice  the  proportion  of  their  total  budgets  to  education  as  the  cities.** 

State  contributions  to  city  school  systems  have  not  had  consistent  equalizing 
effects.  The  Civil  Rights  Commission  found  that,  although  state  aid  to  city 
schools  has  increased  at  a  rate  proportionately  greater  than  for  suburban  schools, 
states  continue  to  contribute  more  per  pupil  to  suburban  schools  in  seven  of 
the  twelve  metropolitan  areas  studied.  The  following  table  illustrates  the 
findings : 

«  Cincinnati  report  for  the  Civil  Rights  Commission,  np.  21-25. 
"  Coleman  report,  pp  9-12. 
"  Testimony  of  Dr.  Dodson. 

"  Tpstlmpnv  of  Norman  Drnchler.  Snpprlntendent  of  Schools.  Detroit 
»  -Racial  Isolation  in  the  Public  Schools,"  n.  27. 
*  "Racial  Isolation  In  the  Public  Schools,"  p.  26. 
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REVENUES  PER  PUPIL  FROM  STATE  SOURCES 


Amount  per  pupil 

Percent 

Place 

increase 

1950 

1964 

19S0-64 

Baltimore: 

..>.o:-.>.X-> -:—>»»-:->  $71 

$171 

140.8 

Suburbs.  1.'.' '. '. !-! 

90 

199 

121.1 

BirmlnKham: 

.:....>>..>...^.. ......  ..  90 

201 

123.3 

Suburbs'."- '. 

:.:.x-^...>  54 

150 

177.7 

Boston 

City. ............. . . ..... . .  . 

Suburbs  .-. . . . 

52 

173.7 

\[Z^^Z^ZZ^^<^  30 

75 

150.0 

Buffalo: 

City. ..... . . . . . . . . . . . . . .....  ^. . . .... 

Suburbs  .-. .-.x- . . . . . ... .  .> 

135 

284 

110.4 

.-..:.x..>:..>.:.;.:;.;...>;  165 

270 

63.6 

Chattanooga: 

City. . . ... . . ... . . .  ... . .     .:. ... ...  - . 

Suburbs  .    .  .         .  .  .--:-:->: 

.....>::...x--.-.-.....-..  62 

136 

119.4 

...<». >^>.>.:.:.:.>:^:.>:.  141 

152 

7.8 

Chicago: 

City. - . ......... ...... . ....... . ..... 

Suburbs                 .:.>:.:....»:.-.:..  .-.>:.>- 

42 

154 

266.6 

.....:^.>>...:.;.^.;.:.../,  32 

110 

243.8 

Cincinnati: 

City.  .  . ... . . .:. .  .  ...... . . .  .  .  . 

Suburbs  .-. . . ...... 

91 

78.4 

91 

16.7 

Cleveland:' 

City. . .  .X- .... . . . .... .  -  -    - ...  <- . 

Suburbs  . . . 

.:....:..:...-:..:..:.:.>;..,....,.  50 

88 

76.0 

88 

125.6 

Detroit: 

Suburbs.  1 .-. .-. 

,^.>.x^.>.>>:.^..>.  135 

189 

40.0 

.:..>.>.:.:.:.:.:.:.^.:..:.._..:..  149 

240 

61.1 

New  Orleans: 

SuXurbs.'^'.'V/lClj^'.™'.!'^ 

. . . .  ...  .-.>  .  .  .  .  .  .  .  .  .  .  .  .  :  .  ..  152 

239 

57.2 

117 

259 

121.4 

St.  Louis: 

City. . . .... . . .      . .-. ... . . 

Suburbs   .  .  . .> . . ... .  .  .  .  . 

131 

87.1 

61 

143 

134.4 

San  Francisco: 

Suburb's.  1          .>[.>..> . -x. .-. .  .;.V-.x 

. . . . ..... .  .  .  .  . . .  .  .  .  .  . . . . .  122 

163 

33.6 

.              .  i6o 

261 

63.1 

Source:  U.S.  Commission  on  Civil  Rights/'Racial  Isolation  in  the  Public  Schools." 


Federal  assistance,  while  focused  on  the  innerclty  schools,  has  not  been  at  a 
scale  suflSdent  to  remove  the  disparity.  In  the  1965-1966  school  year,  federal 
aid  accounted  for  less  than  8  iiercent  of  total  educational  expenditures.  Our 
survey  of  federal  programs  in  Detroit,  Newark  and  New  Haven  during  the 
school  year  1967-1968  found  that  a  median  of  approximately  half  the  eligible 
school  population  is  receiving  assistJince  under  Title  I  of  the  Elementary  and 
Secondary  Education  Act  (ESEA). 

Community- School  Relations 

Teachers  of  the  poor  nirely  live  In  the  community  where  they  work  and 
sometimes  have  little  sympathy  for  the  life  styles  of  their  students.  Moreover, 
the  growth  and  complexity  of  the  administration  of  large  urlmn  .school  systems 
has  compromised  the  accountability  of  the  local  schools  to  the  communities 
which  they  serve,  and  re<luced  the  ability  of  imi rents  to  Influence  decisions  af» 
fectlng  the  education  of  their  children.  Ghetto  ^icllool8  often  appear  to  be  un- 
responsive to  the  community,  communication  has  broken  down,  and  parents  are 
distrustful  of  education  officials. 

The  consequences  for  the  education  of  students  attending  these  schools  are 
serious.  Parental  hostility  to  the  schools  Is  reflected  In  the  attitudes  of  their 
children.  Since  the  needs  and  concerns  of  the  ghetto  counnunlty  are  rarely  re- 
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fleeted  in  educational  policy  formulated  on  a  city>\ide  basis,  the  schools  are  often 
i?en  by  ghetto  youth  as  being  irrelevant. 

On  the  basis  of  interviews  of  riot  area  residents  in  Detroit,  Dr.  Charles  Smith, 
of  the  U.S.  Office  of  Education's  comprehensive  elementary  and  secondary  edu- 
cation program,  testifi'*.  that  "one  of  the  things  that  came  through  very  clearly 
to  us  is  the  fact  that  there  is  an  attitude  which  prevails  in  the  inner  city  that 
says  in  substance  we  think  education  is  irrelevant." 
Dr.  Dodson  explained  this  phenomenon  as  follows  :< 

"This  divergence  of  goals  [between  the  dominant  class  and  ghetto  youi.>] 
makes  schools  irrelevant  for  the  youth  of  the  slum.  It  removes  knowledge  as  a 
tool  for  groups  who  are  deviant  to  the  ethos  of  the  dominant  society..  It  tends  to 
destroy  the  sense  of  self -worth  of  minority  background  children.  It  breeds 
apathy,  power" essnoss  and  low  self-esteem.  The  majority  of  ghetto  youth  would 
prefer  to  forej,'o  the  acquiftition  of  knowldege  if  it  is  at  that  cost.  One  cannot 
understand  the  alienation  of  modern  ghetto  youth  except  in  the  context  of  this 
conflict  of  got  Is." 

The  absence  of  effective  comnnmity-school  relations  iias  deprived  the  public 
education  system  of  the  communication  required  to  overcome  this  divergence 
of  goals.  lu  the  schools,  as  in  the  larger  society,  the  i^'olation  of  ghetto  residents 
from  the  policy-making  institutions  of  local  government  is  adding  to  the  polariza- 
tion of  the  community  and  depriving  the  system  of  its  self-rectifying  potential. 

Ghetto  Environment 

All  of  the  foregoing  factors  contribute  substantially  to  the  ix>or  i>erformance 
of  ghetto  schools.  Inadequate  and  inefficient  as  these  schools  are.  the  failure 
of  the  public  education  system  with  respect  to  Negro  students  cannot  fully  be 
appraised  apart  from  the  constant  and  oppressive  ghetto  environment. 

The  interaction  of  the  ghetto  environment  and  the  school  is  well  described 
in  the  testimony  of  Superintendent  Briggs  of  Cleveland  : 

"But  what  about  the  child  of  the  ghetto?  it  is  he  whom  we  must  save  for  we 
cannot  afford  to  lose  this  generation  of  young  Americans. 

"If  this  child  of  despair  is  a  young  adult,  there  is  a  better  than  a  50  percent 
chance  that  he  is  a  high  school  dropout.  He  is  not  only  unemployed,  but  un- 
employable, without  a  salable  skill.  Neither  of  his  parents*  went  '  ond  the 
eighth  grade.  Preschool  or  nursery  school  was  out  of  the  question  wii.  .j  he  was 
four,  and  when  he  was  five  he  was  placed  on  a  kindergarten  waiting  list. 
...  At  six  he  entered  school ;  but  could  only  attend  for  lialf  a  day  because 
of  the  big  enrollment.  .  .  .  During  his  six  years  in  elementary  school,  he 
attended  four  different  schools  because  the  family  moved  often,  seeking  more 
adequate  housing  for  the  six  children.  When  he  got  to  high  school  he  wanted 
vocational  trainirg,  but  none  was  available. 

"T-.e  family  was  on  relief  and  he  couldn't  afford  a  good  lunch  at  noon  be- 
cause Cleveland  schools  at  that  time  were  not  participating  in  the  federal  hot 
lunch  program  and  the  average  cost  of  lunches  amounted  to  70  cents. 

"Of  his  few  frienfis  who  were  graduated  from  high  school  none  had  found 
jobs  and  they  couldu  t  afford  to  go  to  college. 

"Here  he  is  now,  discouraged  and  without  hoi>e — economically  incompetent 
at  a  time  in  llfo  when,  traditionally,^  young  Americans  have  entered  the  eco- 
nomic mainstream  as  job  holder  s. 

"A  younger  brother,,  age  0,  is  now  in  the  fourth  grade.  He  attends  a  new 
school,  opened  in  1904.  Though  he  lives  one  mile  from  I^ke  Erie,  he  ha.s  never 
seen  it.  He  has  never  taken  a  bus  ride,  except  when  his  class  at  school  went 
on  a  field  trip.  The  family  still  does  uot  subj^cribe  to  a  daily  newspaper.  The 
television  set  is  broken  and  there  is  no  money  to  have  it  repaired.  His  mother 
has  never  taken  him  downtown  shopping. 

"Ho  has  never  been  in  the  office  of  a  dentist  and  has  seen  a  physician  only 
at  the  local  clinic  when  he  was  injured  playing  in  an  abandoned  house  in  the 
neighliorhood. 

"At  home  there  are  no  hooks.  His  toys,  if  uny,  an»  secondhand.  His  shoes  are 
too  sum  11  and  his  sweat  shirt,  Imught  for  2,")  cents  at  a  r^nnnage  sale,  l)ears 
the  insignia  of  a  suburban  school  ,system. 

**B:ich  morning  be  looks  fonvanl  anxioasly  to  the  free  milk  he  gets  at  school 
because  there  is  no  breakfast  at  home. 

"He  can't  study  well  at  home  l)ecause  of  the  loud  blare  of  rock-and-roll  music 
from  the  bar  up  the  street.  There  are  nine  bars  in  his  rather  compact  neighbor- 
hood. ..  .  . 
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Pl'l*^^  «         familiar  sound  to  him  for  he  hears  It 

'■^^i^^  ^,fbK'^vr,'::ft"!'^^  ^«  Cleveland's  higU?"'  " 

;>'=?L^?;eS^^^^^^^ 

Iia8io  Strategies 

Increasinrj  efforts  to  eUminr*c  Ue  facto  segregation 
««i^'f^^"^®  ^'"^^^"^  of  "^cial  isolation  in  our  urban  schools  Jt  i«  ^r^t 

ffifXl^i!^i^-.M^^^^^^ 

on^^h?e^L'e^^^  oTSStSL'S.  'i'l^hS  ufe^e^^ iv1S^n^''ScVSr 

fJZl  "  u^""  'S','*^^'     ^""1  on  he  even  more  s%reS 

dents,  a  though  lack  of  opportunity  to  associate  with  persons  of Srent  ^fhn?; 

and  socio-economic  backgrounds  surely  limits  th^Sng  exJeSe 

We  support  integration  as  the  priority  education  strategy  because  it  is  ««n 
aal  to  the  future  of  American  society.  We  have  seen  inlhis  mnummerl  di^ 
orders  the  consequences  of  racial  isolation,  at  all  levels^nd  of  a  tUuTs  toward 
race,  on  both  sides,  produced  by  three  centuries  of  Zth?"morance  a^^^^^ 
s  indispensable  that  opportunities  for  interaction  between  C  races  be  expanded 
Je  hrr.h??„V'       "•""'^  ^o'^^*'  ""'ess  and  until  our  children 

viable  d^sSi  onife'- «'«=<'"'-''«^     forge  a  new  and  mS^e 

Provision  of  quality  education  for  ghetto  schools 

^^Ll^°^'^}^^  growing  dominance  of  pupils  from  disadvantaged  mi- 

norities in  city  populations  will  not  soon  be  reversed.  No  matter  how  great  Z 
effort  toward  desegregation,  many  children  of  the  ghetto  will  notV"wthin  their 
""hool  careers,  attend  integrated  schools. 
If  existing  disadvantages  are  not  to  be  perpetuated,  we  must  improve  dra- 

schools  in  terms  of  achievement  must  be  the  goal. 

^^il^n^^^^}^^  between  the  integration  and  quality  education  strategies 
ll  r^uf   ^.^^^^^T"*  ^f  integrated  education  can  neither  diminish 

the  reality  of  today's  segregated  and  unequal  ghetto  schools  nor  sanction  the 
tragic  waste  of  human  resources  which  they  entail.  »«ui.tiuu  uuc 

Far  from  being  conflict,  the  strategies  are  complementary.  The  aim  of  Qual- 
ity ^ucation  is  to  coaiiiensLt-  ^'or  and  overcome  the  environmental  handicaps  of 
disadvantaged  children.  The  evidence  inilicates  that  integration,  in  itself,  does 
not  wholly  achieve  this  purpose.  Assessing  hifs  report  in  light  of  interpretation  by 
others  of  its  fiiiv.m?rs,  Dr.  Coleman  concludes  that : 

K-  i8  also  true  that  even  in  socially  or  racially  integrated  schools  a  ciiUd's 
family  background  shows  a  very  high  relation  to  his  performance.  The  flndings 
of  the  [Coleman]  Report  are  quito  unambiguous  on  this  score.  Even  if  the  school 
is  integrated,  the  hetorogwioity  of  backgrounds  with  which  children  enter  school 
is  largely  preserved  in  the  heterogeneity  of  their  performance  when  they  finish 
A«  the  Report  indicates,  integration  provides  benefits  to  the  underprivileged.  But 
it  takes  only  a  small  step  tow*ard  equality  of  educational  opportunity."  " 

Moreover,  most  large  integrated  jjchools  retain  a  form  of  ability  grouping, 
normally  resulting  in  resegregation  along  racial  lines.  The  Civil  Rights  Com- 
mission found  that  "many  Negro  students  who  attend  majority-white  schools  in 
fact  are  in  majority-Negro  classrooms."* 

In  short,  compensatory  education  is  essential  not  only  to  improve  the  quality 
of  education  provided  in  segregated  ghett<.  schools,  but  to  make  possible  both 
meaningful  integration  and  maximum  achievf^ment  in  irtegrated  schools. 

Mr.  MiKV.\.  Tslv.  Seldcn,  I  want  to  compliment  you  on  your  statement 
and  your  pamplile*- 

*^  Testlmoh.*  of  Pr.  Dudson. 

^  Townnls  Opon  SpHooIp."  .Tnmps  S.  C'>!pmnn.  The  Public  Tntere$t,  Fall  1047.  p.  23. 
»  "Racial  Isolation  in  the  Public  School^.'*  p.  162. 
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Mr.  Seldex.  Thank  you. 

Mr.  MiKVA.  I  am  particularly  impressed  because  I  think  you  deal 
with  one  group  of  people  that  may  have  more  expertise  on  the  nluses 
and  minuses  of  busmg  than  anybody  else.  Perhaps  the  kids  have  more 
erperience  but,  next  to  the  kids,  I  think  the  teachers  know  more  about 
what  is  good  and  bad  about  busing  than  anyone.  I  am  inteersted  if  you 
could  embellisli  your  statement  in  terms  of  the  teachers  you  have  talked 
to  who  have  been  involved  in  places  like  Pontiac  or  some  of  the  south- 
ern school  districts.  What  was  their  attitude  generally?  I  realize  I  am 
asking  you  to  make  difficult  generalizations. 

Mn  Seldek.  No;  as  a  matter  of  fact,  I  grew  up  in  Pontiac,  Mich., 
and  was  educated  in  the  schools  of  Pontiac.  Pontiac  is  a  place  that  has 
had  segregated  housing  patterns  for  a  long  time,  and  this,  of  course, 
was  reflected  to  some  extent  in  the  schools. 

My  parents  are  still  alive  and  live  in  Pontiac,  and  I  visit  them  (|uite 
frequently.  So  I  have  had  a  chance  to  make  checks  as  I  have  gone  along. 
I  have  watched  the  schoolbuses  go  by,  and  I  was  there  when  the  boy- 
cotts were  on,  too. 

The  buses  are  operating  today  and  kids  are  riding  the  buses  and  they 
are  attending  the  schools,  and  I  don't  think  that  the  level  of  disturb- 
ance or  violence  is  any  greater  than  one  might  expect  in  any  kind  of  a 
situation  where  there  are  a  lot  of  kids  involved. 

Teachers  are  in  most  respects  like  other  people.  They  want  to  be 
able  to  succeed  at  what  they  are  doing  and  they  like  to  do  it  in  as  com- 
fortable a  way  as  possible.  It  is  easier  to  teach  white,  middle-class 
children,  by  and  large,  than  it  is  to  teach  ;  nwhite,  economically  de- 
prived ghetto  children. 

So  teachers  who  have  found  their  way  to  those  pockets  where  the 
white,  middle-class  lives  quite  naturally  are  not  too  enthusiastic  about 
busing.  They  have  a  pretty  good  thing  going  for  them  and  they  don't 
want  it  disturbed. 

On  the  other  hand,  as  our  cities  become  more  and  more  ghettoized 
and  the  schools  continue  to  decline,  the  number  of  teachers  in  favor 
of  busing  to  get  a  different  social  mix  increase.,  I  am  not  talking  about 
racial  mix  necessarily.  I  am  talking  primarily  about  social  mix.  It  is 
veiy  difficult  to  teach  in  schools  where  childreii  come  from  environ- 
ments which  inhibit  school-type  learning.  It  is  hard  to  teach  and  hard 
to  learn.  If  this  mixture  could  be  leavened,  the  to.^chers  involved  would 
be  able  to  do  a  better  job  and  everybody  would  beiiefit. 

Furthermore,  the  rapid  turnover  of  teachers  in  these  areas  in  big 
city  schools  would  be  slowed  down  if  not  halted  if  this  could  be  done. 

I  recognize  that  in  Chicago  busing  the  entire  black  school  population 
to  where  the  whites  live  isn't  a  credible  idea  just  from  a  physical 
standpoint,  let  alone  finding  solutions  for  any  other  problems  that 
might  be  involvtJ.  But  there  are  areas  of  Chicago  where  this  could 
be  don^  \yithout  any  great  disruption,  and  if  it  had  been  done  years 
ago  it  might  hiive  prevented  some  of  the  block-busting  and  racial 
conflict  that  have  occurred  in  Chicago. 

Mr.  MiKVA.  That  has  been  done  in  some  suburbs,  and  I  have  been 
impressed  with  the  experience  in  Evanston.  Most  of  the  teachers  I 
have  talked  to  up  there  say  it  has  been  an  educational  plus  for  all 
concerned. 
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Mr.  Seldex.  That  is  right.  Xow.  in  tie  South — we  do  have  an 
organization  in  Birmingham,  Savannah,  Jacksonville,  Mobile,  and 
New  Orleans — teachers  are  accepting  the  law.  They  are  trying  to  live 
with  it.  By  and  large,  they  are  succeeding.  I  would  hate  to  have 
Congi^ess  come  along  now  and  tell  them  that"*It  was  all  a  big  mistake. 
You  were  wrong."  And  this  is  really  the  kind  of  emotion  that  you 
are  dealing  with. 

Mr.  MiKVA.  May  I  comment  on  one  line  in  your  statement,  Mr. 
Selden.  You  talk  about  the  fact  that  a  lot  of  us  in  office  or  campaign- 
ing for  office  are  using  the  slogan  of  what  has  become  known  as  "Tho 
Bus." 

I  am  sure  you  are  aware  that  parents  have  a  legitimate  concern 
about  trying  to  keep  their  kids  from  going  to  a  worse  school  system 
than  they  are  now  going  to.  If  there  are  any  schools  suffering  from 
too  much  education,  that  fact  has  escaped  me.  So  I  thi^^k  parents  are 
legitimately  concerned  about  not  worsening  their  own  children's  edu- 
cation, ana  therefore  we  have  legitimate  reason  for  trying  to  reassure 
them  that  isn't  what  this  is  all  about.  In  other  woi*ds,  this  is  not  an 
attempt  to  level  out  an  inadequate  education  for  everybody. 

Mr.  Seldex.  Mr.  Mikva,  1  know  from  your  record  in  Springfield 
and  in  the  Congress  here  that  you  have  suppoited  improvements  in 
education.  You  have  supported  educational  appropriation  bills 
throughout  your  public  career.  You  have  been  a  great  supporter  of 
education. 

Putting  this  issue  in  this  conditional  way,  "It  depends  on  what  is 
at  the  end  of  the  bus  lir  ,"  is  the  negative  approach.  I  think  that  we 
ought  to  say  that  very  few  of  our  schools  are  good  enough.  Our 
school  system  does  not  educate  half  of  the  children  that  come  into 
kindergarten  even  by  our  own  standards.  We  have  to  put  more  money 
in  these  schools  and  get  the  staff  in  the  schools  so  they  can  do  the  job 
that  they  are  hired  to  do.  This  should  be  done  whether  you  bus  kids 
or  not.  Yet,  we  are  being  tragically  shortsighted. 

To  illustrate  the  nature  of  this  tragedy,  in  New  York  City,  the  union 
negotiated  with  the  then  superintendent  of  schools  and  set  up  a  pro- 
gram called  "More  Effective  Schools,"  These  are  elementary  schools 
where  the  amount  of  staffing  and  equipment  put  into  the  schools  is 
about  50  percent  more  than  is  put  into  other  elementary  schools. 

Most  of  the  schools,  all  except  one  or  two,  are  located  in  the  ghetto. 
Those  schools  have  been  educational  successes.  Teachers  don't  leave 
them.  There  is  a  waiting  list  of  teachers  who  want  to  get  into  those 
schools.  The  children  have  an  orderly  school  experience  and  they 
learn  at  grade  level,  whereas  before,  they  dropped  back  every  year. 

But  what  is  happening  now  under  the  system  of  decentralization 
of  the  New  York  school  system,  where  you  have  32  local  school  dis- 
tricts, school  districts  that  have  more  effective  schools  arc  under  pres- 
sure to  give  thcni  up.  The  parents  say.  "Look,  why  should  those  kids 
get  this  special  treatment?  My  kid  is  just  as  good  as  those  kids;  and 
if  my  kid  can't  go  to  that  school,  I  want  the  money  that  goes  into 
that  school  spread  around." 

What  a  tragedy  to  set  up  a  situation  for  human  beings  which  makes 
them  like  a  dozen  rats  fighting  over  one  piece  of  cheese.  What  a  trag- 
edy. We  need  300  more  effective  schools  in  New  York  City.  This  is 
true  in  other  big  cities  of  this  Nation,  too. 
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Mr.  MiKVA.  Thank  you. 
Chairman  Celijer.  Any  questions  ? 

I  would  like  to  ask  whether  you  are  familiar  with  the  or^ranization 
known  as  the  American  Association  of  School  Administrators? 

Mr.  Selden.  Yes.  I  spoke  at  their  convention  2  weeks  ago. 

Chairman  Celler.  We  checked  on  that  organization,  and  that  has 
schools  in  various  cities,  and  they  have  put  out  a  pamphlet  resolution. 
I  would  like  to  know  whether  you  agree  with  this  resolution,  which 
is  as  follows: 

Wc  believe  integrated  schools  to  be  the  be^t  preparation  for  participation  in 
America's  multiethnic  society..  In  most  areas  of  the  country,  particularly  in 
metropolitan  centers,  schools  serve  a  cross  section  of  the  racial,  ethnic,  and 
economic  groups  that  make  up  our  country. 

Superintendents  have  an  aflSrmative  responsibility  to  provide  the  leadership 
not  only  to  desegregate  schools  but  also  to  integrate  teaching  staffs,  curriculum, 
and  activities.  Many  means  of  integrating  schools  for  the  purpose  of  improving 
educational  opportunities  have  been  developed,  including  but  not  limited  to 
paired  schools,  magnet  schools,  specialized  schools,  bus  transportation,  and  gerrv- 
mandering.  All  school  districts  should  use  these  and  other  means  to  the  extent 
necessary  to  provide  meaningful  integrates*  education. 

In  other  words,  you  would  agre-^  with  the  AASA  that  one  of  the 
means  by  which  you  can  improve  the  school  system,  the  integrated 
school  system,  is  the  use  of  buses  ? 

Mr.  Selden.  Yes;  they  are  simply  reiterating  the  doctrine  of  the 
Court  in  the  Charlotte-Mecklenbiu'g  case  in  that  regard,  and  I  support 
that  doctrine  and  I  support  that  r*.  solution. 

Chairman  Celler.  Any  further  questions  ?  Mr.  Polk. 

Mr.  Polk.  Mr.  Selden.  it  has  been  the  view  of  a  couple  of  witne^es 
before  this  committee  that  busing  black  children  into  so-called  white 
schools  actually  underscores  a  sense  of  inferiority  in  blacks  because  ifc 
tells  them  that  they  aren't  quite  good  enou^rh  as  they  are  and  that  they 
can't  obtain  good  schooling  in  a  black  context.  Could  you  comment  on 
that? 

Mr.  Selden.  Well,  there  probably  is  a  certain  amount  of  truth  to  it, 
but  I  don't  think  it  is  comi^elling.  You  see,  life  is  a  series  of  choices 
among  alternatives,  none  of  which  is  ever  completely  satisfactory. 
There  is  some  loss  in  busing  if  it  is  only  the  gasoline  that  is  used,  but 
I  don't  think  busing  leads  to  feelings  of  inferiority.  I  live  in  Virginia, 
ind  my  child  is  bused  to  an  integrated  school.  I'have  occasion  to  go 
up  to  that  school  every  now  and  then  as  a  parent.  V^'e  don't  represent 
the  teachers  there,  incidentally. 

From  all  I  have  been  able  to  see  of  the  activities  that  go  on  in  the 
school,  and  from  what  my  boy  tells  me,  the  school  is  a  reallv  integrated 
school.  I  don't  see  anv  grouping  of  black  kids  off  to  one  side  with  their 
fingers  m  their  months  feeling  sorry  for  themselves.  I  don't  think  that 
they  arc  psychologically  damaged  by  being  bused  to  ^liat  school.  They 
might  be  if  they  were  told,  "You  better  stay  in  your  place:  wc  don^t 
want  you  here." 

Mr.*  Polk.  Thank  you. 

Chairman  Cellkk.  Thank  you  verj^  much,  sir.  We  were  vory  inter- 
ested in  getting  vour  testimony  and  we  thank  your  associates. 

Mr.  Seldex.  Thank  you  very  much,  Mr.  Chairman. 

Chairman  Celler.  Our  next  witness  is  Mr.  James  F.  O'Neil,  mem- 
ber, Michigan  State  Board  of  Education. 

Mr.  Hutchinson. 
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Mr.  HuTCHiNSox.  Mr.  Chairman,  I  appreciate  very  much  the  oppor- 
tunity to  introduce  to  the  subcommittee  Jim  O'Neil,  who  is  a  member 
and  has  been  a  member  for  a  number  of  years  of  the  Michigan  State 
Board  of  Education.  He  holds  a  position,  Mr.  Chairman,  which  is 
elective.  Statewide.  In  other  words,  the  members  of  the  State  board  of 
education  have  to  go  out  and  campaign  the  whole  State  of  Michigan, 
and  they  are  elected  for  8-year  terms.  I  think  there  are  eight  members 
of  the  board  and  the  terms  of  two  of  them  expire  every  2  years.  So 
it  is  a  staggered  board. 

The  size  of  the  State  of  Michigan  being  what  it  is,  I  think  that  the 
fact  that  a  man  has  to  go  out  and  campaign  throughout  that  State 
just  as  though  he  were  campaigning  for  Governor  or  U.S.  Senator 
indicates  the  position  of  the  State  board  of  education  in  our  State 
structure. 

It  is  very  pleasing  to  me  to  have  Mr.  O'Jfeil  here  to  testify  on  this 
issue. 

STATEMENT  OF  JAMES  F.  O'NEIL,  MEMBER,  MICHIOAN  STATE 
BOARD  OF  EDUCATION 

Mr.  O'Neil.  Mr.  Chairman,  jfirst  of  all.  Congressman  Hutchinson, 
thank  you  for  the  very  kind  introduction.  I  want  to  thank  the  com- 
mittee for  giving  me  the  opportunity  to  testify  here  today.  As  Con- 
gressman Hutchinson  has  indicated,  the  State  board  of  education  has 
the  responsibilities  for — and  I  would  like  to  call  them  out — leadership 
and  general  supervision  over  all  of  education  in  Michigan  except  for 
the  degree-granting  institutions;  planning  and  coordinating  respon- 
sibilities for  all  of  education,  including  higher  education;  and  respon- 
sibilities to  rexrommend  to  the  legislature  the  financial  needs  of  all  of 
education. 

Chairman  Ceixer.  Do  you  speak  for  the  Michigan  State  Board  of 
Education  this  morning  or  are  these  your  personal  views? 

Mr.  O'Neh..  Thei5e  are  my  personal  views,  Mr.  Chairman. 

I  might  point  out  a  story  here  which  I  think  is  analogous  to  the 
situation  wo  are  in.  There  is  a  well-known  juvenile  judge.  Judge 
Gilliam,  of  Denver,  Colo.,  who  was  in  Michigan  recently,  and  he  told 
the  story  of  being  in  one  of  our  elementary  schools  in  one  of  the  lower 
grades.  He  said  he  felt  a  compulsion  to  ask  one  of  the  youngsters  in 
the  classroom  who  brought  down  the  wall  of  Jericho.  He  said  the 
yoimgster  seemed  to  be  quite  stunned  and  then  startled  "nd  finally 
blurted  out,  "Your  Honor^  I  don't  know,  but  I  know  I  didn't  do  it." 

He  was  a  little  bit  surprised  at  that,  and  he  approached  the  teacher 
and  told  her  what  had  happened,  and  the  teacher  says,  "Your  Honor, 
I  will  have  to  be  very  frank.  I  don't  know  who  brought  down  the  wall 
of  Jericho,  but  I  know  Johnny  Jones  and  he  is  an  honest  boy,  and  if 
he  said  he  didn't  do  it,  he  didn't  do  it." 

He  hurried  to  the  principal  of  the  school  and  apprised  him  of  what 
had  happened  in  the  classroom,  and  the  principal  says,  "Frankly,  Your 
Honor,  I  don't  know  who  brought  down  the  wall  of  Jericho  and  I  don't 
know  Johnny  Jones,  but  I  do  know  Miss  Edwards  and  I  know  her  to 
be  an  honest  person,  and  if  she  said  Johnny  didn't  do  it,  then  he  didn't 
do  it." 
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The  jud^e  could  hardly  wait  to  see  the  superintendent  of  schools, 
which  he  did  on  first  opportunity.  The  superintendent  was  well  up  on 
what  was  happening  in  the  district.  He  met  the  judge  and  he  said, 
Your  Honor,  let  me  say  first  I  don't  know  who  brouglit  down  the  wall 
of  Jericho  and  I  don't  know  Johnny  Jones,  but  we  in  the  administation 
have  had  some  misgivings  about  Miss  Edwards  for  some  time.  She  is 
only  a  probationary  teacher,  and  tliis  will  be  lier  last  year  in  the  school 
qrstem." 

Well,  the  judge  then  could  hardly  wait  for  the  first  meeting  of  the 
school  board  to  apprise  tliem  of  tlie  situation  in  tlie  scliools.  He  was 
met  by  the  president  of  the  school  board,  who  was  well  up  on  the  situa- 
tion and  he  told  the  judge  this:  "We  on  the  board  don't  know  who 
brought  down  the  wall  of  Jericho,  but  we  have  conducted  a  very  thor- 
ough investigation  and,  from  our  investigation,  we  determined  that 
that  wall  had  been  in  a  weakened  condition  and  safety  hazard  for  years 
and  should  have  come  down  years  ago.  But,"  he  said,  "in  the  interest  of 
better  community  relations,  we  are  appropriating  $10,000  and  we  are 
going  to  rebuild  it." 

I  think  at  times  our  courts  are  rebuilding  the  wall  of  Jericho,  and  I 
say  this  because  of  the  deep  concern  I  have  of  what  is  happening. 

I  particularly  request  your  attention  to  my  recommendations  regard- 
ing the  most  crucial  domestic  issue  of  our  time  in  view  of  the  fore- 
sight and  perception  I  have  previously  demonstrated  on  other  major 
issues  but  which  has  been  unfortunately  ignored  to  the  detriment  of 
our  people  and  our  country. 

In  1962,  as  a  congressional  candidate,  I  identified  the  following 
three  major  issues : 

First.  Seek  a  complete  reappraisal  of  our  Southeast  Asian  policy 
which  mav  be  leading  us  to  another  Korean -type  war  or  even  worse. 

2.  Head  off  the  economic  chaos  we  are  rapidly  moving  toward  if 
we  do  not  stop  the  current  inflationary  trend  as  evidenced  by  the 
Government's  overspending  of  $7  billion  this  vear— 1962— and  the 
(joveniment's  plan  to  overspend  by  billions  of  dollars  in  future  years. 

3.  Protect  Congress  from  having  its  powers  usurped  by  the  execu- 
tive branch  and  protect  our  system  of  checks  and  balances  in  the  Gov- 
ernment as  provided  by  the  Constitution. 

J^^^^rtunately,  my  concerns  were  ignored  and  as  a  result  today: 

1.  We  have  experienced  one  of  the  most  disastrous  and  unconstitu- 
tional wars  of  our  time. 

2.  Inflation  is  at  an  all-time  high  and  the  dollar  is  at  an  all-time 
low,  and 

3.  Congress,  which  has  had  its  consh'tutional  power  for  war  and 
peace  usurped  by  the  Presidency,  new  is  having  its  constitutional 
power  to  Jeffislate  and  represent  the  p^^ople  usurped  by  the  courts. 

As  a  result  of  the  above  and  as  a  result  of  the  courts'  threatening 
the  freedom  of  all  the  people  with  court-ordered  discrimination,  our 
democracy  of  the  people,  bv  the  people,  and  for  the  people  is  in 
jeopardy  and  it  is  threatened  with  l)eing  taken  over  by  an  oligarchv 
made  up  of  the  President  and  the  judges. 

The  tyranny  our  forefathers  fought  to  escape  and  the  very  freedoms 
they  sought  to  establish  and  safeguard  arc  being  threatened  bv  the 
^^Vx}  courts  that  were  established  to  protect  these  freedoms. 

I  believe  any  discrimination  is  both  unconscionable  and  unconstitu- 
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tional.  I  also  believe  that  court-ordered  discrimination  is  just  as  un- 
conscionable and  unconstitutional  as  any  other  type.  However,  court- 
ordered  discrimination  is  doubly  dangerous  because: 

1.  The  courts  were  established  to  protect  individual  freedoms,  and 

2.  If  the  judges  can  misuse  their  power  to  pervert  our  democracy 
by  taking  away  the  freedoms  and  rights  of  parents  and  schoolchildren, 
then  all  of  our  freedoms  are  in  jeopardy. 

I  would  add  that  courts  cannot  protect  the  rights  of  anyone  by 
violating  the  rights  of  everyone.  I  am  wearing  this  black  armband 
today  in  mourning  because  I  believe  our  living  Constitution  is  being 
strangled  to  death  by  today's  judges. 

I  believe,  as  I  have  indicated,  we  are  presently  confronted  with  the 
most  crucial  domestic  issue  of  our  time.  The  issue  before  us  is : 

(a)  The  issue  that  led  to  the  Revolution  of  1776 ; 

(6)  The  issue  that  led  to  the  most  tragic  war  our  country  has  ever 
experienced— the  Civil  War;  and 

(c)  The  issue  that  today  carries  the  threat  of  either  mass  civil  dis- 
obedience or  a  major  revolution  in  our  country. 

That  issue  is  freedom  of  rights.  That  is  the*  issue  that  led  our  fore- 
fathers to  come  to  this  country.  It  is  the  issue  that  led  to  the  Revolu- 
tion and  formation  of  our  democracy.  And  it  is  the  issue  that  led  to  the 
Civil  War.  And  it  is  the  issue  that  will  today  lead  to  either  mass 
civil  disobedience  or  a  revolution  if  the  t)ireat  to  it  is  not  removed 
and  control  of  the  Government  restored  to  Congress  and  the  people. 

The  U.S.  Constitution  is  one  of  the  greatest  documents  ever  con- 
ceived by  man  to  safe'jniard  individual  freedoms,  and  the  judges  are 
betraying  that  document.  The  very  courts  that  were  established  to 
safeguard  individual  freedoms  are  now  presided  over  by  judges  who 
are  ordering  that  those  individual  freedoms  be  taken  away  from  the 
people.  In  doing  this,  the  judges  are  in  violation  of  the  following 
constitutional  amendments  est^iblished  to  protect  the  fundanientcJ 
rights  and  freedoms  of  the  people : 

1.  ARTICLES  rx,  X,  AXI)  xrV  OF  OUK  U.S.  CONSTITUTIOr's  BILL  OP 

RIGHTS 

Article  IX.  "The  enumeration  in  the  Constitution  of  certain  rights 
shall  not  be  construed  to  deny  or  disparage  others  retained  i)y  the 
people." 

Article  X.  "The  powei'S  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibit<»d  by  it  to  the  States,  are  reserved  to  the 
States  respectively  or  to  the  people." 

Article  XIV.  *^No  State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privilege  or  immunities  of  the  citizens  of  the  United 
States." 

I  also  believe  recent  actions  by  the  judges  are  in  violation  of  our 
Declaration  of  Independence,  which  states: 

We  hold  these  truths  to  be  self-evident:  that  aU  men  are  created  equal,  that 
they  are  endowe<l  hy  their  Creator  with  certain  inalienahlc  rights,  that  among 
these  are  life,  liberty,  and  the  pursuit  of  happiness;  that  to  secure  these  rights, 
Roremments  are  instituted  among  men.  deriving  their  just  powers  from  the 
consent  of  the  govemed,  that  whenever  any  form  of  government  l)ecomes 
destructive  of  these  ends,  it  is  the  right  of  the  people  to  alter  or  to  abolish  it 
and  to  initiate  a  new  government,  laying  its  foundatioi  on  such  principles,  and 
organizing  Its  powers  in  such  form,  as  to  them  shall  seem  most  likely  to  effect 
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their  safety  and  happinef^s.  Pnidence  indeed  will  dictate  that  governments  long 
established  should  not  he  changed  for  light  and  transient  <*ausos;  and  accord- 
ingly aV  experience  hath  shewn  tliat  mankind  art*  more  dispcKsed  to  suffer,  while 
evils  are  sufferable.  than  to  right  tliemselves  hy  abolishing  the  forms  to  which 
they  are  accustomed. 

And  then  >ve  get  to  the  punch  line  of  the  Dechnration  of  Inde- 
pendence : 

But  when  a  long  train  of  abuses  and  usuriwtions,  pursuing  invariably  the 
same  object,  evinces  a  design  to  reduce  them  under  al>solute  despotism/  it  is 
their  right,  it  is  Uieir  duty,  to  throw  off  such  government,  and  to  provide  new- 
guards  for  their  future  security. 

Chairman  Cellkr,  I  notice  that  yon  underscored  four  lines  of  the 
portion  of  the  Declaration  of  Independence  and  emphasize<l  that  "it 
is  their  duty  to  throw  off  such  government.''  You  don't  mean  that  if 
the  situation  continues,  thei-e  should  as  was  the  case  after  the  Dec- 
laration of  Indept»ndence,  a  revolution  to  overthrow  the  Government; 
do  you  ? 

Mr.  O'Neil.  Mr.  ChaiimaiK  I  am  saying  that  is  a  possibility  that 
exists,  either  mass  civil  disobedience  or  revohition  base<l  upon  tl^e  very* 
pnnciples  of  our  Declaration  of  Independence,  because  the  people  in 
this  country,  the  majority  of  people,  black  and  white,  particularly 
parents  of  schoolchildren,  believe  that  their  rights  are  threatened  by 
the  very  c^mi-ts  thut  were  established  to  safeguard  these  rights. 

Chairman  Ckller.  Do  you  counsel  that? 

Mr  O'Nkii..  No,  sir.  And  I  will  offer  my  recomemndation  here  as  to 
what  to  do  within  the  system,  sir. 
Chainnan  Celler.  Go  ahead. 

Mr.  O'Nkii..  I  submit  that  such  court-ordered"  abuses  and  usurpa- 
tions of  the  individual  freedoms  and  rights  should  not,  cannot,  and 
must  not  continue.  The  only  fundamentafand  peaceful  way  to  prevent 
this  current  threat  to  our  constitutional  rights  of  individual  freedoms 
is  a  constitutional  amendment  to  p^-event  the  judges  from  ordering 
discrimination  in  the  assignment  of  children  to  schools  on  the  basis  of 
race,  color,  creed,  or  national  origin. 

The  blacks  have  practiced  civil  disol)edirr.c<*  to  insure  the'.-  equal 
rights,  in  our  day.  More  recently  youths  have  practiced  civil  disobedi- 
ence to  protest  the  violation  of 'their  rights  in  an  unconstitutional 
war.  Now  our  country  stands  on  the  brink  of  ma,ss  civil  disobedience 
by  the  parents  of  both  black  and  white  children  who  will  not  pennit 
their  rigjits  and  the  rights  of  their  children  to  l)e  taken  away,  and 
taken  away  by  the  very  judges  who  were  established  to  safeguard 
thes(»  rights. 

The  va.st  majority  of  black  and  white  parents  believe  that  their 
rights  and  the  safety  and  well-being  of  their  children  are  being  jeop- 
ardized by  the  courts,  and  this  is  evidenced  in  the  latest  Gallup  poll 
which  was  just  released.  The  people  are  extremelv  apprehensive  be- 
cans(»  they  fear  that  if  the  courts  ran  violate  the  Constitution  s  Bill  of 
Rights  by  authorizing  court -ordered!  discrimination,  then  all  our  free- 
doms     in  jeopardy. 

For  these  reason.s,  including  a  deep  concern  for  the  welfare  of  our 
country  and  democracy,  I  ask,  I  beg,  I  ple^d  with  you  to  approve 
Honsi\  Joint  Kesolution  620  in  oider  that  the  Stat<«  may  ratii^*  it  to 
protect  our  freedoms  and  prevent  a  grave  domestic  tragedy  from  be- 
falling our  iM»ople  and  our  democracy. 
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I  make  this  statement  as  one  who,  in  1967,  6  weeks  before  the  dev- 
astating riots  in  Detroit— at  the  Michigan  Hai-  Conference  on  Crime 
and  Delinquency,  June  8,  1967— waiiied  of  that  danger,  only  to  be 
ignored. 

I  make  this  statement  as  one  who  has  been  intimately  involved  with 
people  and  education  over  the  past  decade.  I  make  this  statement  as 
one  who  is  committed  to  enhancing  the  opportunity  for  an  integrated 
society  and  who  has  been  deeply  involved  in  the  desegregation  and 
busing  issues  as  a  member  of  the  State  Board  of  Education  of 
Michigan. 

The  improvement  of  black  schools  is  being  neglected  because  the 
prevailing  judicial  prejudice  nari'ows  the  discussion  of  the  various 
means  by  whicli  educational  equity  may  be  obtained  for  black  Amer- 
icans to  desegreg;iting  schools.  Such  hostility  on  the  part  of  judges 
toward  majority  black  schools  reinforces  the  assumption  that  majority 
black  schools  are  inferior  and  therefore  bad  schools.  This  is  a  disserv- 
ive  ♦<)  black  Americans  and  it  prevents  the  development  of  effective 
educational  programs  for  all  races. 

Unfortunately,  the  judges  of  the  lower  courts  have  become  hung  up 
on  racial  manipulations  to  the  point  of  obsession.  They  have  seldom 
concerned  themselves  with  the  fundamental  needs  of  equal  opportu- 
nity for  qualitj;  education.  Nor  have  the  judges  concerned  themselves 
with  black  pupil  performance  either  before  or  after  desegregation.  In 
this  regard,  tne  judges  have  done  a  particular  disservice  to  black 
children  by  assuming  an  automatic  improvement  in  black  pupil  per- 
formance in  desegregated  schools. 

In  additior,  judicial  hostility  to  majority  black  schools  infers  and 
implies  that  majority  black  schools  are  inferior  and  therefore  bad 
schools.  In  :o  doing,  the  judges  have  conspired  to  compel  desegrega- 
tion as  a  m  !ans  of  racial  redress  to  th«  exclusion  of  all  other  means  of 
redress.  And  if  desegregation  is  as  r«ilrictive  of  black  choice  a>«*  segre- 
gation, then  desegregation  is  neither  legal  nor  just  for  either  blacks  or 
whites. 

I  submit  to  you  Members  of  Congress  and  the  people,  that  the  lajor 
domestic  issue  of  our  time  and  society  today  is  now  to  provide  equal 
opportunity  for  quality  education,  and  it  is  not  how  many  blacks  ';nd 
whiter  are  m  each  school. 

Unfortunately,  as  I  previously  indicated,  the  lower  courts  are  hung 
up  to  the  point  of  obsession  with  racial  manipulations  rather  than 
providing  equal  opportunity  for  quality  education.  Equally  unfortu- 
nate is  the  fact  that  the  courts  arc  continuing  to  base  their  decisions 
on  the  1905  Coleir.in  report,  which  has  since  been  refuted  by  HEW. 
The  1970  reevaluation  or  the  Coleman  report  by  HEW  concluded  that 
the  single  most  important  element  in  terms  of  pupil  achievement  is 
not  socioeconomic  factors  nor  school  facilities  and  materials  but  it  is 
the  impact  of  the  teachers  and  that  is  of  greatest  importance  for 
children  from  low-income  or  disadvantaged  backgrounds. 

Unfortunately,  couil: -ordered  discrimination,  no  matter  how  well 
intended,  will  guarantee  nothing  in  the  way  of  bctt(M;  racial  under- 
standing. Foi%  aK  one  black  writer  in  a  Detroit  paper  said,  ''Didn't  the 
Jew.s  and  Germans  go  to  school  tog<»thcr?"  She  then  went  on  to  say, 
"If  this  country  wants  citi/euK  who  understand  and  respect  each  other, 
they  lH»tter  teach  them  the  fullest  meaning  of  citizenship."' 
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Gentlemen,  I  would  su^rg:est  to  you  Members  of  Conpress  we  better 
teach  them  respect  for  others  before  tlie^y  are  mixed  artificially  if  we 
don't  want  tiiat  mixture  to  become  a  volatile  oue. 

What,  then,  is  the  answer  ? 

The  answer  is  twofold : 

1.  Iniplementin^  the  newly  adopted  common  goals  of  Michigan 
education  on  a  nationwide  basis ;  and 

2.  Providing  a  K-16  system  of  free  public  education. 

The  new  common  goals  of  Michigan  education  were  recently  adopted 
after  2  years'  effort  and  with  public  pailicipation  throughout  the 
State— and  this  was  not  only  by  cducatoi-s  but  pai*ents  and  students  as 
well — and  provide  for : 

/.  Citizenship  and  morality.— development  of  youth  as  citizens 
who  have  self-respect,  respect  for  others  and  the  law— the  most  press- 
ing need  in  oMr  schools  and  society. 

//.  Democracy  and  equal  opportvnity. — Advance  the  principles  of 
democracy  by  recognizing  the  woilh  o'f  ecvry  individual  and  by  re- 
specting each  person's  right  to  equal  educational  opportunity.  This 
includes : 

{a)  Adequate  financial  support  for  education  and  equity  in  the 
allocation  of  funds ;  and 

(6)  Greater  community  and  parental  participation  in  the  edu- 
cational system. 

///.  Student  learning, — Help  each  individual  acquire  a  positive 
attitude  toward  school  and  learning  processes  in  order  that  he  may 
achieve  optimum  personal  growth  ana  render  service  to  society.  This 
includes : 

(a)  Improve  teaching  of  the  three  R's,  and 

(6)  Career  preparation  to  insure  each  high  school  graduate  of  a 
job  entrance  skill— which  75  to  80  percent  of  both  black  and  white 
students  need.  Passage  of  Senate  bill  560  will  be  most  helpful  in 
this  regard. 

I  might  add,  the  Esch-Steiger  bill  H.R,  11688,  refrarding  man- 
power development  and  training,  is  also  very  much  needed  in  order  to 
insure  equal  opportunity  and  quality  education  for  all  students. 

/F.  Emtcation  improirmcnt.-A^voxHh  actions  which  will  lead  to 
the  attainment  of  the  common  goals.  This  includes: 

(a)  Better  programs  for  training  and  retraining  of  teachers; 
(6)  Improved  methods  of  education,  such  as  performance  con- 
tracting; 

(c)  Improved  assessment  of  educational  achievement;  and 

(d)  Educational  accountability. 

F.  K-JO  systeyn  of  free  public  education, — Through  the  almost  com- 
plete statewide  system  of  community  colleges  in  Michigan,  we  can 
move  immediately  to  K-14  system  of  free  public  education. 

In  addition,  by  1076,  the  200th  anniversarv  of  our  democracy,  our 
Nation  shotild  celebrate  that  anniversary  bv  insuring  everyone  in  the 
country  of  an  equal  opportunity  for  quality  education.  This  is  the 
essence  of  our  democracy  and,  by  opening  \vide  the  doot*s  to  equal 
educational  opportunity,  we  wnll  open  wide  the  doors  to  equal  oppor- 
tunity for  jobs,  housing,  and  all  other  opportunity  in  this  great  land 
of  ours. 
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Wouldn't  this  be  expensive?  To  a  degree,  yes— however,  very  inex- 
pensive when  compared  to  the  costs  of  present-day  crises. 
Cost  of  crises,  estimate  for  1970 : 


Cost  of  crises,  estimate  for  1970 :  Billion 

Social  welfare   $160 

War  and  defense   80 

Crime  and  delinquency   51 

Mental  illness   20 


Total   -  _    311 


Many  of  these  costs  in  both  dollarj  and  human  tragedy  are  as  a  re- 
sult of  the  lack  of  equal  opportunity  for  quality  education. 

In  addition,  the  proposed  educational  proCTams  directed  toward 
equal  opportunity  for  quality  education  are  the  best  investment  this 
country  could  possibly  make  and  will  return  continuous  dividends 
through  the  lives  of  those  provided  this  opportunity. 

Your  assistance  is  essential  if  we  are  to  clothe  our  past  rhetoric  with 
real  substance  by  meeting  the  fundamental  needs  of  our  schools  and 
society. 

In  closing,  let  me  say  I  believe  that  in  every  crisis  there  is  an  oppor- 
tunity. I  am  hopeful  that  you  Members  of  Congress,  who  are  the  most 
representative  group  of  the  people  in  our  Government,  will  seize  this 
opportunity  to : 

1.  Safeguard  the  rights  of  the  people  and  Congress  by  approving 
House  Joint  Resolution  620  to  amend  the  Constitution ; 

.  Adopt  the  Common  Goals  of  Michigan  Education,  which  were 
developed  by  the  people,  as  a  blueprint  for  the  Nation  to  provide  equal 
opportunity  for  quality  education  and  provide  a  K-16  system  of  free 
public  education;  and 

3.  Approve  an  amendment  to  the  U.S.  Constitution  to  cive  power  to 
the  |>eople  to  initiate  constitutional  amendment.  This  will  insure  that 
our  democracy  will  not  only  continue  as  a  democracy  but  will  grow  as 
a  living  example  for  the  "est  of  the  world  to  follow. 

Presently,  the  people  do  not  have  an  opportunity  to  initiate  amend- 
ments to  the  U.S.  Constitution.  It  is  i-ecommended  that  a  constitutional 
amendment  be  approved  to  permit  10  percent  of  the  electorate  to  initi- 
ate a  constitutional  amendment— similar  to  Michigan— which  would 
then  require  ratification  by  a  majority  of  voters  in  two-thirds  of  the 
States.  This  would  insure  people  control  of  their  Government  and 
reduce  the  threat  of  an  oligarchy  controlling  the  people.  Thank  you 
very  much, 

(A  document  entitled  "Special  Report  IV"  by  Mr.  O'Neil  follows:) 
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Special  Report  IV 

JAMES  F.  O'NEIL.  MEMBER 

STATE  BOARD  OF  EDUUTION  OF  MICHIGAN 


16057  ALPINE  DRIVE 


LIVONIA,  MICHIGAN  48154 


Xures  for  the  Crises^ 

Common  Goois  for  Schools  ami  Society 

'^rnl?lll'ti^i^  ""l  ^^I^^ISTl"  *°.r[Si'  "^^^'y   *^  ^'s^^*  ^^^^^    «")oy  ^  "g^t  things, 

"  ^XrllVSr^s'tice  '^'«^-  "0»  '"•'•'y  P"«'  but  to  love  purity,  not  meretyVu.t,  bufto  hun^r 

'  John  Ruskin 


ft«CMNr,  G«W«««f  MfllikM  •*  MKlHa«n 
"Tham  la  •  Cnm  •#  CmMmw*  m» 
•4«««*tMi«l  ayM«m  "  Af  iift  tMw^  li« 
m4mm*4  thM  tW  <m«s  •»  <wifi4Mc«  n. 
tunM  t*  «l«nti>t«nr  •i»4  ««<*A4«rv  KkMla 
•s  well  ca  h^flbM-  c^HCatiMv  He  •!«•  <*f««f«4 
!♦  th«  1MMMM19  »»«val«ii«e  itii4tiit  4ia. 
««4m  aa      cMMple     Hwt  emta 

I  ogfM  with  hii  osMssm«f)t  of  education 
ood  I  bdicvr  <w  of  the  mojot  reoiom  tot 
thrs  cntis  hos  betn  o  gencrol  locfc  of  com 
pfrhensivr  ood  COfllempofory  cducotionol 
oools  OS  wetl  OS  0  tac^  of  dcditotioo  00  the 
port  of  oil  tho*«  involved  in  eduCOtiOn  to 
od^ess  themselves  to  the  goo  Is  of  educotton 
tn  0  coostfuctjvf  ind  concerted  (Tx>nn*r 

Fronk  Goble  of  the  Thomos  Jefferson  Re 
teorch  Center  hos  stotcd  Unleu  Mf  adi*«la 
•1*4  aMMtr       ckk  t*  fm4  far  kattar  •i»4 
■MW  acaMMKal  «*l«tiMia  f  npMm^  Im. 
<n»»u  wt  !•<«  aacwl  •i»4  «c>a»imc 


Cnmff,  delinquency,  dfuQ  oddiction,  pov 
ertv,  oko^t  ism,  mentol  illness  O"^  wOf 
droined  on  estimotetj  $3110  billton  Uom  our 
economy  lost  yeor  tn  oddition  to  the  Jtog 
gertng  economic  cost  iOCiOl  proOlems  cou« 
untcid  feor  ond  suffering  for  millions  of 
Amenccns 

The  sitLKjtion  IS  worje  thon  most  Amen 
cons  reol.ze  ViftMNr  •v«y  crWa  la  Mrt  af 


COST  OF  CRISIS 

fcttimotc  for  1970 

1.  SOCIAL  WILFAM 

2.  WAR  4  DCFENSf 

1.  CRIMI  4  DtUNQUENCY 
4.  MINTAL  ILINESS 

TOTAL 


In  BitlKMI 
$140  0 
MM 
510 
100 
$J11.0 


Thete  QOCh  ofe  the  result  of  utilizing  o 
Citizens  tosn.  force  which  wos  repretentotive 
of  (he  moiof  elements  of  ouf  yxiety  Theif 
rccommertdoitons  were  then  reviewed  ond 
revised,  utilizing  the  experience  of  the  Stote 
Boord  c^f  Edwcoton  or>d  odopt*'d  os  tentotive 
gools  Statewide  publtc  heonngs  were  held  to 
secure  the  pwblic's  recommendotions  *egord 
•ng  these  gools  which  ore  colled  the  "Com 
mon  Gools  of  EAiCoriOn "  As  0  result  of 
these  heorings,  the  gools  were  finalized  ond 
we  hopr  we  hove  o  common  urnierstorkding 
OS  well  OS  common  dedKOtion  to  these  gools 
(  believe  these  "Common  Gools  for  Edu 
cotion  represent  the  most  signif^ont  oc 
complishment  of  the  Stote  Boord  of  Educotion 
to  dote  I  believe  these  contemporory  gools 
will  provide  'Cures  for  the  c'ises  in  out 
schools  ond  society"  if  the  people,  educotors 
Jcgislotors  Ond  *jOvernors  support  them  ond 
the  news  ond  communicotion  medtO  publicize 
them 


XOMMON  COAIS  OF  EDUCATION' 

★  CITIZENSHIP  AND  MORAUTY  * 


CRIME 

m:iif  tuKi  iiii  tm 


caiMi  w#t«a« 


JUVENILE  DELINQUENCY 

Mf  500% 


%  CHtNOi  ovia  i«4a 


There  ore  four  moror  oreos  Tlia  aa* 
•44iMM«  itaalf  H  Cmwmttap  mmi  Mmttttf- 
H  C4.lit  fw  A*  liiihuimil  ytmitt  m 
ciriMM  wha  hmf  tuU  iiaaatl.  immc* 


 .    '  emphosizes  stJdents'  respon 

stbiUties  OS  wel)  os  their  righti 

I  believe  this  porticulor  gool  oreo  is  or>e 
of  the  most  croc»ol  to  the  schools  ond  our 
sccety  It  hos  been  the  generol  lock  of  self 
respect,  respect  for  others  ond  the  low  that 
IS  cousing  moit  of  the  problems  m  society 
ond  our  ^hoois  In  this  regofd,  when  we 
rcoltze  A  75%  of  ill  rr>o(Or  crimes  tn  oor 
country  ore  committed  by  youth  21  ond 
under,  e  50%  jf  the  totol  mojor  crimes 
ore  commttted  by  youth  17  ond  under,  it  is 
Obvious  thot  we  ore  nof  t^hing  self  respect 
ond  respect  for  others  or»d  the  lOw  There 
fore  It  II  most  essentoiol  'thot  we  emphosnc 
this  need  ond  ot  the  some  time  the  need  for 
good  citizenship 

Fi«st,  becouse  oil  reipect  storts  with  Salf- 
RttHct.  Second,  RM#Mf  far  OHitrt  even 
though  we  moy  not  olwoys  ogree  with  eoch 
other  »s  essentiot  to  the  well  being  of  our 
schools  ond  society,  Th.rd,  R««^  f*,  fh« 
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Law.  cvcn  M^ilc  cffom  mov  be  under  woy  to 
Chonge  jome  ospecK  o»  the  low  —  for  the 
oKernorive  H  onorchy.  ond  FouriK  GmJ 
OfiMmiiip.  which  emphoiiics  the  rteed  for 
oil  CitiiCnS  to  become  involved  m  their  to 


Cieiy  ond  in  politKS  In  thiS  regard,  the 
wOfds  Of  the  oncieot  Greek  philowpher  Pen 
efes  ore  itill  otjt  today,  when  he  vo»d,  "ihoie 
^  toy  they  hove  fy>  botmeis  m  pcltdcs. 
ho>       buiincss  ot  oil  " 


Schools  ond  JOCiety  muM  e>»Peditotrtly 
inject  torge  quonfiPiej  of  thu  cure  i*  we  ore 
to  retolve  the  Cntet  of  incieotmg  demon* 
Strottons,  diWrderS  ond  deitriXtion  whKh 
threoten  to  destroy  ou<  jchools  ond  locietv 


★  OEMOCRAa  iMD  EQUAL  OMKNTTUNITY  ★ 


Tfc«  MC««d  GmI  Aim  »Ut  itttU  f* 

DMMcrMy  aiU  I«Ml  QwwtMMty  TWt  gMl 
••M  c«N»  Mt-  A  rib*  mmd  Ht  tJwcttw  ta 

mcr  by  Pi«fUii>|  Hm  wwfli  t4  •wy 

fifM  ta  HMl  M««i«ipMiM  In  Hm  iliictHiinl 
riMMi,  i.  Hm  mmJ  fte  mm*  wtd  tMclw 
MmUmMm  In  Hm  ■II<c«Hw  •!  KmmJ*! 

NMHtCM,  Wl^  C  •  HMM  •ffecHv*  M««M  ft* 

In  regord  to  Democrocy  ond  Equol  Oppor- 
tunity, ouf  pertonol  COmmit»«ent  to  oU  thot 
this  stotemcnt  imphes  will  toke  us  o  long 
woy  toword  ochieving  the  "Oreom  of  our 
Oemocrocy"  ond  the  '  Commitment  of  our 
Constitutton  "  in  the  effort  to  provide  grroter 
e<Juity  in  the  ollocotion  of  resources,  we 
should  not  be  misled  mto  beltevmg  we  will 


ochieve  ihis  only  by  on  equol  dollor  ea 
penditures  ^  eoch  student  To  reolty  ochieve 
equolity  0*  educotionol  opportunity — educo 
tion  must  Offer  coortet  relrvOnt  to  the  r>ecds 
of  students  We  con  hardly  soy  we  hove  th<s 
today  when 

1  we  hove  more  dropouts  thon  college 
groduotes.  ond 

2  when  Over  7i%  of  Our  students  do 


orfd  techntCOl  progrOmS 


if  w«  art  mNy  CMnmHad  ta 
«4Mlity  t4  aditutMiMl  ffttmm&r.  iv«  ik*iM 
fliv*  MffiiJefctMM  *•  ynvi^Mif  •K>t4«T«f«iii 
•f  fvM  pwkUc  fa  imiift  all  irMth 

•I  fw«  rears  af  ptt  h)ffh  Khaal  e^acatMn 
Jh»t  ba  an  imm^itMm  ttmp  Hwwd  Hm 

★  STUDENT  LEARNING  ★ 


wttMMta  «aal  a<  •  K-lft  trtfm  af  ftaa  ^afclK 
a^acatMM 

This  gool  orro  olso  emphosnes  the  need 
for  grcoter  parentol  porticipatton  tn  the  edu 
cotton  of  their  vouth  I  persof^tly  bel*«vc 
this  IS  the  CruCWl  missmg  tink"  in  educotion 
todoy  And  while  I  co>v>ot  deny  the  charges 
of  porentol  opotny  ond  lethargy,  r>either  con 
I  deny  the  charges  thot  educo'ion  »s  not 
doing  enough  to  A  overcome  this  opathy 
or>d  lethargy,  and  B  help  patents  to  help  tn 
the  educotion  or»d  development  of  their  own 
children 

It  has  frequentfy  been  reported  thot  one 
of  the  rcosons  youth  turns  lO  drugs  is  their 
olicnotfon  with  society  Certo«nly  both  par* 
Cnts  ond  educotors  hove  0  need  tc  correct 
this  most  detrintentol  cor>dilron  CertOinly 
bolf.  wOnt  to  orKJ  by  wOrkir>g  together  wc 
con  ond  we  w«l) 


It  hos  been  soid  thot  we  hove  the  3  R*$  in  elementary  education  and  the  6  R*$  tn 
higher  education,  nomely  Rennedial  Reodtng,  Remediat  Kiting,  and  Renwdtal  Rithniettc 


Tha  mt4  Oaal  Afaa  i^tawii  itaaU  ta 
Stv^aaf  L^aeaiae  aw^  vayf  tfcaf  a^acatlaw 
a»Mf  Mp  aadi  biJrvMaai  ta  ac^a^ea  a  yaai* 


ffacaw  aa  HMt  at  •  fatalt  af  hie  atfacaHanat 


paftaaal  ^tawtb,  ta  peaf lais  la  a  waHfiwMla 
an4  lawaftfiaf  aiaaaar  In  tM  caiaae  *t  hit 


The  tdeo  of  helping  eoch  indtviduol  oc* 
quire  0  positive  ottitude  toward  school  is  of 
porticulor  sigrificonce  OS  rcloted  to  the  Stole 
Boord's  Assessment  ProgrOm  The  resu'ts  of 
this  ossessment  indicote  thot  m  mory  tchool 
districts  havmg  A  the  highest  omount  of 
finonCiOl  Support,  ond  6  the  lorgest  number 
of  teochers  with  mosters  degrees,  the  school 
children  hove  the  poorest  level  of  ochieve 
ment  At  the  some  timt  the  ossestment 
indKOted  thot  mony  of  these  children  who 


were  fhe  reol  low  ochievcr?  had  very  iow 
ottitude  tOwOrd  their  schools  I  <S  obvious 
that  this  ottitude  must  be  changed  if  wc 
hope  to  motivotc  these  youngstc's  'o  learn 
Ond  to  use  their  kriowlcdgc  in  0  positive  ond 
constructive  nwnner  m  society  The  th.rd 
Gool  Areo  olso  highlights  the  r^ecd  for  pre* 
PCring  students  for  Ct  ongmg  society,  CrCOtive 
ond  criticoi  thinking,  jclf  wOrth,  vocotiprvjl 
ond  technicot  skills,  ond  olso  improving  the 
Cnvironmentol  Quolity  Of  our  soCiCty  All  of 
these  ore  estentiot  to  our  society  which  is  a 
soctcty  that  IS  different  from  ony  that  hove 
e«isted  Since  the  beginning  of  ctviltrotion 
This  IS  brought  obout  by  o  number  of  things 
ifKludir^ 

t  the  tronstent  noturC  of  SOCiCty  whKh 
leads  to  0  high  degree  of  or>onymity 
ornl  with  thiS  or>onymity  the  lock  of 
morol  inhibittonS  OS  we  hflvC  krwwn 
them  tn  the  past. 


2  the  electronic  doy  OAd  ogc"  wc  hvc 
in  where  f»ow  children  o»e  exposed  to 
oil  the  Cultures  of  the  world  ond  oH 
the  elements  m  eoch  ot  these  cultures 
ond 

3  the  rOPidly  changing  vociCty,  riot  only 
with  the  mopor  impoct  of  inr^votionj 
m  this  nucfcor  or*d  spoce  oge  society, 
but  olso  the  rOPidttv  of  these  chongcs 

We  must  through  cducotioo  overcome  one 
of  the  mOpor  hondicops  of  society  which  has 
been  very  perceptively  identified  by  Morshol) 
McLuhan  when  he  soys '  We're  going  through 
life  not  knowir>g  where  we're  goir>g  or  even 
where  we  ore  but  ont>  where  wc  hove  been 
ond  moVing  decisions  on  the  bssiS  of  our 
reOf  view  mirror  perspective 

In  this  regOrd,  we  need  to  pay  portifulor 
Otfef>lion  to  the  quality  of  our  environment 


★  EDUCATIONAL  INVROVEIIIENT  ★ 


This  Co!IS  for  iiT>prove 
f  quolity  of  teoching,  o  System  of 
occountobility,  osscssment  Ond 


I  sifKCftly  raquttr  your  tfwrough  study  cf 
theia  gool*  on<i  your  »upport  of  them  m 
ovarcoming  this  "Oiws  of  Coofidtnca "  I 
btliavt  If  wf  Con  get  o  common  undartiond* 
ing  ond  common  support  of  tha  "Common 
Goolt  of  Education"  than  w«  will  bt  obl«  to 
diract  aducotlon  to  matt  the  fundamcntol 
ond  prassing  naads  of  our  schodi  ond  our 
tociaty,  I  believe  that  if  we  con  get  on 


evoluotion,  ond  irr>prOved  reieorch  Ond 
develtprnent 

A  system  of  educotionol  occountobility 
has  ong  been  needed  m  educotion  to  insure 
thot  we  ore  both  effectively  ond  efficiently 
occompdshing  the  gools  of  educotion  The 
Assessment  progrOm  is  Of>e  of  the  step<  thot 
will  give  us  the  feedbock  that  will  noble 
us  to  improve  rducotion  Ha«a*ar,  wa  Hiait 

★  SUMMAItY  ★ 

equitoble  ollocottc<n  of  furyjs  in  the  oreo  of 
vocottonol  ond  te  nnicol  troimng  ond  coreer 
development  w«'i)  hove  gone  o  lortg  woy 
towOrd  providing  equality  of  educotionol 
opportur-ty  ot  the  K  12  level 

Beyond  K-12,  there  is  not  equo'ity  of  edu 
cotionol  opportunity  OS 'evidenced  by  the 
smoll  percentoge  of  students  who  go  on  to 
po;t  high  school  adxottwv   I  baliava  tba 


M%p*ni  tfca  aitessmaat  prafram.  For  to  reolly 
evoluo'e  the  ochievcments  of  educotion  relo 
tive  to  the  schools,  wc  must  be  ob(c  'o 
cvoluotc  tf\e  end  results  which  ore  the  high 
school  groduotes,  or^  we  must  be  oble  to 
evoluote  how  well  those  who  go  to  college 
succeed  orvJ  how  well  those  who  ore  troined 
for  pobs  succeed  m  gettrng  ,obs  ond  filling 
them  successfully 


hfadamantal  way  af  aiaatiat  tfui  Matf  wawM 
ht  ta  aataMnk  •  K.U  systeai  af  paMic 
ad«catla« 

I  beheva  it  is  now  time  for  us  to  clothte 
Our  past  rhetoric  with  substorKe  That  sub- 
stonce  would  be  corKerted  octions  to  insure 
the  Promises  of  our  democrotic  (OCiety  ond 
tftereby  providing  cures  for  the  Crises  Lat  mi 
ba«ia  ta^y  anJ  la«  at  4a  if  fagatlMr. 


(Address  relets  for  oddrtion^  copiat  to  tha  oddress  listed  on  the  othar  side  > 
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Chairman  Cfxujk  Any  questions? 

Thank  you  very  much,  Mr.  O'Neil.  We  have  l>een  very  interested  to 
hear  you,  and  we  appreciate  your  coming. 

Mr.  O'Neil.  Thank  you  very  much,  Mr..  Chairman. 

Chairman  Celler.  Our  next  witness  is  Mrs.  Robert  C.  Anderson, 
president,  PTA  Council,  Pontiac,  Mich. 

STATEMENT  OP  FRANCIIE  ANDERSON,  PRESIDENT,  PTA  COUNCIL, 

PONTIAC,  MICH. 

Mrs.  Anderson.  Chairman  Celler  and  Representatives,  thank  you 
for  the  opportunity  to  tell  my  story  of  a  Pontiac  successful  busing 
story  with  a  plea  for  amending  the  Constitution. 

Federal  district  judge  Demon  Keith  took  a  look  at  the  Pontiac 
School  District  and  found  six  all-black  schools.  The  Honorable  I  »amon 
Keith  gave  an  assignment  to  Pontiac  to  integrate  all  schools  by  the 
opening  day  of  school  on  September  7,  1971. 

This  decree  was  the  signal  for  a  break  with  tradition  in  the  schools 
and  comiuunity  patterns  of  our  city.  Some  citizens  reacted  to  this 
change  with  rebellion;  others,  with  relief., 

I  am  .  0  proud  of  Pontiac.  We  no  longer  have  two  separate  Pon- 
tiacs— one  black,  one  white— br*  we  have  the  beginning  of  a  unified 
city  where  brown,  white,  ana  Uhick  are  working  together  for  Pontiac. 

This  all  began  last  sumirei-  when  our  superintendent.  Dr.  Dana 
Whitmer,  made  a  plea  to  f  }.e  public  to  support  the  school's  implemen- 
tation of  the  integration  j  inn. 

Our  assistant  super"  .lendeni,  ^Villiam  Lacy,  worked  out  an  equita- 
ble busing  plan  where  all  childr.  u  .vould  be  biised  at  some  time  during 
their  school  years.  Black  and  white  schools  were  paired  o^  -lustered, 
and  each  junior  high  served  om  grade  only.  The  two  high  ^chools 
were  not  afiected,  since  boundary  lines  were  changed  for  racial 
balance. 

Many  citizens  strorcrlv  opposed  busing;  many  strongly  favored 
busing;  but  the  ..trengt]*  of  our  commimity  was  evident  when  parents 
of  20,000  schoolchildren  obeyed  the  law  and  put  their  children  on  those 
buses  the  opening  day  of  school  to  bring  about  desegregation. 

Fear  was  a  great  contributing  factor  to  the  reluctance  of  many 
parents  to  send  chil  'res*  to  their  newly  assigned  schools  in  the  diiior- 
ent  neighborhoods.  Many  white  parents  were  afraid  to  go  into  the 
black  community  themselves,  so  they  were  very  apprehensive  to  send 
their  children  there.  This  same  feol'ing  was  sharevl  bv  black  parents. 

Many  parents  were  disappointed  at  the  inconvenience  of  leaving 
neighborhood  schools  with  which  they  we  e  familiar. 

IMany  parents  were  angered  at  ihc  cost  of  $r)f)5,00u  for  uuses  and 
transportation  added  to  a  $2  mil  -.on  cut  for  Pontiac  school  district 
education  by  the  S^ate. 

These  same  parents  and  many  citizens  of  Pontiac  planned,  talked, 
encouraged,  reasoned,  prayed,  and  worked  diligently  to  make  the 
opening  day  of  school  a  sni>  one  for  all  children  who  rode  schoolbuses 
across  Poi.tiac  from  one  section  to  the  other,  and  safe  it  was. 

That  opc^ning  daj  of  school  was  a  scene  of  contrast  in  human  emo- 
tions. Most  all  schools,  pai-ticularly  in  the  black  coininunity,  enjoyed 
a  happy,  kind  attitude  exchange  between  students,  parents,  and  admin- 
istrators. 
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Hatred  ran  rampau'  m  the  noi-thern  section  of  Pontiac  at  several 
scliools  as  busloads  of  f'.i-st-,  second-,  and  tliird-grade  black  students 
arrived,  to  be  met  by  wliite  pickets.  This  same  attitude  was  demon- 
strated as  older  black  elementary  and  junior  higli  students  arrived 
at  their  scliools.  It  was  very  evident  tliat  those  pickets  were  not  nti- 
busing  but  antiblack.  Then  there  were  also  incidents  of  antibusing 
pickets  hurling  unkind,  uncouth  remarks  at  their  neighborhood  chil- 
dren as  they  got  on  the  buses  to  go  to  their  new  schools. 

We  had  some  unfortunate^  incidents.  With  a  crowd  of  anrrrv,  taunt- 
ing parents  outside  the  schools,  making  certain  with  their  signs  and 
remarks  that  the  block  children  undei-stood  they  were  not  welcome  at 
their  newly  assigned  schools,  naturally  some  of  these  black  children 
reacted. 

The  black  community  of  Pontiac  should  be  commended  for  the  dig- 
nity and  restraint  which  they  displayed  during  those  opening  weeks 
of  school.  They  did  not  retaliate  when  racial  tensions  w^re  so  explo- 
sive. They  saved  our  city  from  f uither  serious  conflict. 

The  black  people  earned  the  respect  of  many  citizens  - '  ^ontiac. 
No  one  can  destroy  or  erase  the  many  acts  of  kindness,  the  u  lendships 
made,  and  the  spirit  of  good  will  which  was  generated  between  the 
black  and  white  community. 

This  change  in  attitude  is  so  essential  to  help  resolve  many  deep 
problems  which  unist  concern  each  of  us,  whether  we  reside  in  Pontiac 
or  any  place  else  in  America. 

One  crn.^tructive,  strong  PTA  group  of  black,  Spanish  American, 
and  whice  parents  is  meeting  each  Tuesday  morning  to  discuss  prob- 
lems and  interests  of  the  three  schools  in  their  one  cluster.  This  chance 
to  get  acquainted  and  communicate  is  a  positive  and  pleasurable  ad- 
vantage to  the  integration  plan.  This  group  is  working  so  beneficially 
that  a  plan  had  been  made  to  organize  the  same  type  of  '^roup  in  each 
pair  or  chister  of  schools  in  Pontiac.  Fortunately,  many  PTA  people 
do  want  to  work  together. 

I  firmly  believe  this  statement  on  equality  of  educational  opportu- 
nity adopted  by  the  board  of  managers  of  the  Michigan  FTA  on 
November  2, 1971 : 

Since  both  the  National  PTA  and  the  Michigan  Congress  have  consistently  over 
the  years  recordcci  by  both  statement  and  action  unequivocal  support  for  equality 
of  opportunity  in  aU  areas  of  life  in  a  l^mocracy  committed  to  freedom  and 
equality ; 

And  since  we  recognize  that  equality  of  opportunity  'ji  a  hollow  ideal  unless 
accompanied  by  equality  of  experience ; 

And  since  we  i-eco** 'Ize  that  segregated  education  disadvantages  aU  students 
who  study  in  a  sc^rregated  situation  regardlei;s  of  their  group  membership; 

And  since  we  recognize  thnt  the  vast  majority  of  Michigan's  students  are  in 
fact  receiving  im adequate  educational  experience  by  virtue  at  least  of  segregated 
schooiing: 

And  sihce  all  efforts  at  achie\*ing  integration  to  date  have  not  met  with  success 
and  since  we  recognize  that  busing  has  for  years  been  an  option  to  assure  the 
receiving  of  better  education ; 

We,  therefore,  bplieve  that  all  Michigan's  children  should  no  longer  be  deprived 
of  the  maximum  potential  for  the  best  iwssihlc  education  which  without  busing 
has  been  denied  them.  We  do  fnrtherl»elieve  that  the  achieving  of  educational 
excellence  through  busing  of  children  as  one  measure  to  overcome  segregation 
patterns  is  wholly  consistent  with  the  aims  and  goals  of  the  PTA  and  therefore, 
the  Board  of  Managers  of  tho  Michigan  Congress  of  ParenU  and  Teachers  sup- 
ytorts  all  efforts  including  busing  to  achieve  racial,  religious,  and  ethnic  Integra- 
tion  of  our  schools  of  Mic!\igan.  Wo  continue  our  traditional  support  of  ending  all 
types  of  segregation  and  discrimination  in  our  society. 
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In  retrospect,  the  Court's  decision  to  integrate  our  schools  gave  to  iis 
parents  a  challenge,  a  job,  and  an  opportunity. 

First,  our  challenge  was  to  take  this  new  situation  and  racially 
balance  all  schools  for  quality  education.  We  had  no  precedent,  no  out- 
line to  follow.  What  we  do  will  be  Pontiac's  answer  and  solu^'on  to  a 
difficult  but  not  impossible  assignment.  We  can  take  this  chaliciige  and 
through  much  planning,  testing,  studying,  and  trying,  we  can  reach 
the  goal  of  integrated  schools  and  a  better  community. 

This  school  integration  involvement  is  like  a  puzzle  with  a  thousand 
pieces.  All  these  pieces  can  fit  together  if  we  have  the  time,  patience, 
mterest,  and  determination  to  solve  this  puzzle. 

We  parents  have  a  critical  job  to  do.  Each  parent  must  honestly  ask 
himself  ;"What  kind  of  a  parent  am  I  ?" 

We  must  have  an  impartial  attitude  toward  all  races  and  accept  them 
as  our  equals.  This  is  the  only  way  we  can  teach  our  children  to  treat 
each  person  kindly  and  fairly  regardless  of  his  skin  color. 

Now  is  a  great  opportunity  for  us  to  help  improve  the  status  of  man- 
kind. We  have  a  chance  to  di^olve  some  of  the  racial  tens*  jns  by  teach- 
ing our  children  to  accept  their  Spanish-speaking  neighbor,  their  white 
neighbor,  their  black  neighbor.  We  should  diligently  teach  our  children 
to  try  to  understand  them. 

The  r  ^xt  generation  is  destined  to  have  more  tolerance  if  our  chil- 
dren are  taught  to  resi)ect  each  race.  This  can  'le  our  lasting  contribu- 
tion to  the  history  of  our  great  Nation — to  build  solid  stepping  st(  nes 
of  racial  equality  for  our  children  to  use  to  reach  greater  heights  in 
this  progress  for  generations  to  follow. 

The  true  spirit  of  Pontiac  was  seen  by  the  thousands  of  parents 
who  accepted  the  challenge  of  making  integration  work  by  working 
hard  at  tneir  job  of  bein^  better  parents  so  that  all  of  Pontiac  can 
benefit  from  this  opportunity. 

Integration  is  working  m  Pontiac,  particularly  well  in  tlie  ele- 
mentary schools.  This  is  where  the  success  of  l)etter  racial  relations 
must  begin  in  the  early  grades  so  children  are  conditioned  to  working 
and  playing  together  and  accepting  each  other  for  the  person  he  is. 
This  will  eliminate  tensions  and  confrontations  at  junior  high  and 
senior  high  when  constnictive  foundations  of  racial  acceptability 
have  been  built  during  the  elementary  years. 

It  is  touching  to  see  our  sixth-grade  son  appreciating  his  new  black 
and  Mexican  classmates  and  to  listen  to  his  fun  experiences  with  them. 

It  is  touching  to  watch  his  kind,  personable,  black  principal  show 
special  attention  and  interest  in  a  white  child  who  is  vying  for  his 
attention.  He  shows  no  partiality,  and  the  children  love  him. 

It  is  touching  to  watch  a  black  mother  hug  our  son  because  he 
played  a  good  football  game  with  her  son  to  wni  the  game. 

It  is  touching  to  watch  dedicated  black  and  white  teachers  creating 
a  pleasant  atmosphere  for  learning  academics  and  lessons  in  living. 

The  inconvenience  busing  creates  for  the  parents  and  the  extra  time 
students  spend  on  the  bus  seem  a  very  small  price  to  pay  to  see,  hope- 
fully, our  children  mature  into  the  type  of  Ame'^ican  citizens  that  the 
drafters  of  our  Constitution  and  the  present  interpreters  of  the  Con- 
stitution must  have  envisioned  ^v-'hen  they  inch  ded  and  interpreted 
the  provisions  for  equality. 
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Chairman  Cellkr,  The  resolution  that  you  read  is  a  resolution  of 
the  Iward  of  managers  of  the  Michigan  Congress  of  Parents  and 
Teachers.  Could  you  tell  us  about  that  organization,  please? 

Mrs.  Andeuson.  The  Micliigan  Congress  of  Parents  and  Teachers 
has  a  membership  of  118,000  people  in  Michigan.  The  board  of  man- 
ugei*s  is  an  executive  board  representing  the  Michigan  Congress,  and 
they  put  this  resolution  togetlier  and  gave  it  to  the  rest  of  the  State 
as  their  adopted  platform  against  his  particular  kind  of  thing  or  for 
busing. 

Chairman  Cetxer.  Are  all  of  the  PTA  organizations  in  Michigan 
represented  by  this  Iward  of  managers? 

Mrs.  Anderson.  They  are  represented,  yes.  This  resolution  has  not 
been  voted  on  by  all  local  units  of  PTA.  Is  that  what  you  are  asking? 

Chairman  Celler.  Yes. 

Mi*s.  Anderson.  No.  This  is  simply  a  platform  which  the  State 
board  has  issued  because  it  really  supports  the  national  policy  of  par- 
ents and  teachei-s  concerning  the  stand  against  any  legislation  which 
would  prohibit  busing  of  students. 

Chairman  Celler.  Any  questions? 

Mr.  McCuLLOcn.  I  should  like  to  make  a  statement,  Mr.  Chairman. 
I  think  you  have  made  a  remarkably  good  statement  to  this  subcom- 
mittee this  morning.  It  would  ser^  j  a  useful  public  purpose  if  each  of 
us  could  bury  our  prejudices  and  ook  at  this  difficult  problem,  which 
I  admit  is  one  of  the  most  difficult  facing  the  Union,  and  solve  it  to 
promote  the  common  good. 

I  have  just  read  the  statement  of  Mr.  Frank  P.  Anderson,  Jr.,  of 
Augusta,  Ga.,  which  is  pait  of  the  record  of  these  hearings.  I  quote 
from  the  last  paragraph  of  that  statement; 

We  feel  that  we  speak  from  realistic  experience,  and  we  are  absolutely  con- 
vinced that  where  there  is  a  positive  attitude  among  stuuents,  stafT,  and  parents, 
^here  is  no  limit  to  what  can  be  achieved  in  the  unitary  school  system. 

And  here  is  a  statement  made  by  the  Michigan  Civil  Eights  Com- 
mission, and  I  quote  from  page  2 ; 

The  young  people  in  Pontile  who  are  actively  seeking  to  convince  their  elders 
that  they  can  make  it  work  are  symbolic  of  the  commitment  to  the  sense  of  justice 
which  was  the  original  source  of  our  constitutional  strength. 

Adults  have  a  moral  duty  to  take  note  of  and  to  emulate  the  leader- 
ship of  this  type  of  young  people.  Public  officials  have  a  constitutional 
duty  to  do  so.  I  am  glad  that  you  were  a  witness  before  this  subcom- 
mittee this  morning. 

Mr.  Hutchinson.  I  appreciate  the  statement  of  the  witness.  I  under- 
.stand  tha  .  you  are  the  picsident  of  the  Pontiac  PTA  Council. 

Mrs.  Andkrson.  Yes. 

Mr.  Hutciunson.  I  assume  that  you  speak  on  bolialf  of  the  entire 
council.  Did  they  all  agree  with  your  statement? 
Mrs.  Anderson.  I  am  speaking  for  myself. 

Mr.  Hutchinson.  Just  for  yourself;  you  are  not  speaking  for  the 
council  ? 

Mrs.  Anderson.  I  will  tell  you  why.  At  the  beginning  of  the  school 
year,  we  took  the  "let's  make  it  work"  approach.  We  did  not  touch 
on  the  busing  idea.  We  touche<l  on  the  "let's  make  it  work  by  obeying 
the  law,"  becai!  ;e  busing  is  too  emotio  ial.  We  tried  to  reason  with 
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people,  and  people  are  hesitant  to  really  tell  you  how  they  feel  on  some 
issues,  and  this  is  one  issue  where  people  were  afraid  to  UxkQ  a  stand. 

It  is  easier  to  ohcy  the  law  and  do  as  Ave  an:  told  to  do,  not  l)ecaus(^ 
we  are  forced  to  do  it  in  many  eases,  but  simply  because  many  jx^ople 
wanted  the  transition  to  l)e  as  sniootli  as  it  coufd  be. 

I  am  sayin^r  there  are  people  in  Pontiac,  pood  PTA  people,  Avho  feel 
very  strongly  opposed  to  busiufr.  However,  those  are  the  people  who 
said:  "But,  oppose  it  or  not,  I  will  alon^r  with  the  Court's  order/' 
And  this  is  why  T  my  Pontiac  was  strong— because  people  Avere  Avilling 
to  try  to  make  it  work. 

Mr.  Hctchixson.  I  appreciate  that.  But  what  T  wanted  to  do  was 
to  clarify  the  situation  on  the  record  with  regard  to  whether  youi- 
stat<>ment  was  a  statement  of  the  thinkin^r  of  the  majority  of  your  OAvn 
group  Oi-  the  majority  of  the  people  of  Pontiac  or  wii**Mier  it  was 
just  your  own  statement. 

Mrs.  Andkusox.  This  is  my  statement,  yes,  but  I  would  sav,  with 
great  confidence,  that  the  feeling  of  the  people  in  Pontiac  is  not  one 
that  you  have  seen  nationally  televised.  The  people  in  Pontiac  a,  irked 
hard  together.  They  worked  well  together. 

I  want  to  avoid  the  probusing  or  the  antibusing  situation  because 
that  is  Avhere  the  trouble  lies.  Right  noAv,  Avhen  T  say  T  .speak  for  peo- 
ple in  Pontiac.  I  feel  very  strongly  that  T  can  say  Pontiac  peop.e 
at  this  stage  of  the  game  have  lost  that  fear,  and  Avlien  they  have  lost 
the  fear,  then  they  have  lost  the  fight  of  saving  that.  "This'isn't  going 
to  work." 

Mr.  HtJTcniNsoN.  Ts  it  fair  to  conclude,  then,  that  the  people  in 
Pontiac  probably  don't  like  the  laAV,  but  they  Avant  to  obey  the  law? 
Ts  that  correct? 

Mrs.  Andersox.  I  don't  know  if  I  can  sav  that  they  don't  like 
the  law,  not  the  majority  of  them.  T  don't  know  that  that  is  tnie.  But 
I  know  the  majority  Avould  obey  the  laAv. 

Mr.  Ilt'TTiiixsoK.'  Yes.  T  am  sure  tliey  will. 

Chairman  Oellkr.  Would  vou  sav  that  there  is  peace  and  quiet 
now  on  this  issue? 

Mns:  Axdersox.  Very  definitely.  As  a  matter  of  fact,  T  think  it  is 
astounding  how  quicklv,  after  people  realized  that  their  children 
were  not  going  to  be  hurt,  in  different  sect]  >ns  of  the  cour^n-— T  think 
It  IS  amazing  hoAV  quickly,  after  the  pickets  left  and  after  the  hatred 
was  gone— how  much  the  community  settled  doAvn  into  accepting 
this  as  a  change  Avhich  Avas  a  necessary  change  perhaps  and  one  in 
"  which  the.y  could  Avork  quite  Avell. 

Chairman  Cellkr.  In  other  Avords,  time  has  become  a  mighty  healer? 

Mrs  AxPKRsox.  Indeed  it  has. 

Chairman  Ckller.  Any  other  questions?  Mr,  Ilungate. 

Mr,  HxTXGATi-:.  As  I  understood  it.  \ou  say  vou  seek  to  avoid  a  pro- 
busing  or  antibusing  stance.  Noav,  this  is  an'  antibusing  amendment 
and,  as  I  take  it.  you  oppose  it  ? 

Mrs.  AxDKRsox.  T  do.  firmly. 

Mr.  HrxGATi-:.  Thank  you  ' 

Chiarman  Ceu.kr.  Counsel. 

Mr.  Zelkxko.  Mrs.  Anderson,  the  Commi.ssion  on  Civil  Rights  has 
submitted  a  description  of  Pontiac  desegregation  plan  and  a  descrip- 
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tion  of  the  Poutiac  school  system,  which  has  been  placed  in  the  record. 
I  would  like  to  confirm  some  of  the  description  with  you. 

The  Commission  on  Civil  Rights  report  states  that  the  Pontiac  de- 
segregation excludes  kindergarten  students  to  attend  their  neighbor- 
hood schools.  Is  that  correct '{ 

Mrs.  Anderson.  Yes. 

Mr.  Zelexko.  Let  me  re  d  some  of  the  Commission  s  report.  "Stu- 
dents attend  their  neighborhood  schools  for  kindergarten  and  grades 
1,  2,  and  3  or  for  kindergarten,  and  grades  4,  5,  and  6.  For  the  3  ele- 
mentary school  ye^rs  hi  which  a  student  is  not  attending  his  neighbor- 
hood school,  he  is  transported  to  another  school."  Is  that  correct? 

Mrs.  AxDEKSoN'.  Yes. 

Mr.  Zelenko.  "Junior  high  schools  are  organized  so  that  each  en- 
rolls only  one  grade  and  draws  students  from  half  of  the  Poatiac 
School  District.  Thus,  within  the  Pontiac  School  District,  there  are 
two  seventh-grade,  two  eighth-grade,  and  two  ninth-grade 'schools." 
Is  that  correct? 

Mrs.  AxDEKsox.  Yes. 

Mr.  Zelenko.  "The  plan  assures  that  students  who  are  together  in 
the  first  grade  will  probably  remain  together  through  all  their  school 
years."  Is  that  a  correct  description  of  the  plan  as  you  understand  it? 

Mi's.  AxDKiisoN*.  They  arc  tc^ether  fii-st,  .second,  and  third,  yes. 

Mr.  Zelenko.  "Under  the  plan,  most  students  will  be  required  to 
attend  five  rather  than  three  different  schools  from  kindergarten  on- 
ward." Is  that  correct  ? 

Mrs.  Anderson.  There  would  be  three  junior  high  schools,  senior 
high,  and  two,  perhaps,  elementary  schools.  So  it  could  be  more. 

Mr.  Zelenko.  It  could  be  six. 

Finally,  referring  to  pupil  transportation,  this  statement,  in  the 
description:  "The  average  trip  for  the  1971-72  school  year  is  4  miles 
in  the  morning  and  4  miles  m  the  afternoon,  taking  approximately 
20  minutes  each  way.  During  the  1070-71  school^  year,  the  average 
mileage  is  appioximately  (>  miles  in  each  direction."  Are  you  familiar 
with  that? 

Mrs.  Anderson.  Yes.  As  a  matter  of  fact,  my  son  is  one  who  rules 
the  bus  the  farthest,  and  he  goes  to  a  school  exactly  6  miles  away.  He 
takes  the  bus  at  5  minutes  of  9,  arrives  at  our  neighborhood  school 
firet,  and  goes  on  to  the  other  school,  and  school  begins  at  9 :30,  so 
you  can  see  that  bus  ride  is  not  very  long. 

Mr.  Zelenko.  When  the  school  desegregation  plan  was  first  put 
into  effect  what  efforts  did  the  Pontiac  PTA  undertake  to  help  the 

plan  work?  .  i   ^  u 

Mrs.  Anderson.  The  school  admini.stration  asbign.^l  people  (o  be 
monitors  on  buses  and  on  playgrounds.  However,  the  PTA  offered 
more  than  just  assigned  parents.  There  were  many  parents  who 
volunteered  to  go  on  these,  buses  to  watch  children,  to  stand  at  the 
bus  .stop.s,  to  be  at  school  whon  the  children  got  off  of  ilie  buses,  to 
go  there  during  anv  crucial  time  they  needed  to  be  there. 

There  were  PTA  people  monitoring  halls,  particiilarly  in  the 
junior  high  .school  where  we  had  much  difficulty  for  even  a  month 
after  .school  began.  These  are  people  wiio  were  not  paid.  The.se  were 
PTA  voluntary  people. 
Mr.  Zelenko,  Are  those  monitors  still  on  duty? 
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Mre.  Anderson.  Oh,  no.  In  fact,  as  soon  as  the  pickets  left,  the 
racial  tension  left  a  great  deal  and,  other  than  normal  difficulties  which 
the  schoolchildren  seem  to  have,  we  have  settled  down  into  a  very 
comfortable,  normal  school  situation,  and  when  the  conflict  wab  gone, 
then  there  was  no  need  to  have  people  patrolling  or  helping  in  that 
particular  way. 

The  racial  tension— there  were  difficulties  in  several  of  our— well, 
m  one  particular  junior  high  school,  black  and  white  details,  as  long 
Bs  there  were  people  turning  up  trouble,  there  were  difficulties  inside 
those  schools.  But  that  since  alleviated  itself. 

Mr.  Zelenko.  Thank  you  very  much. 

Chairman  Ceixer.  Any  other  questions? 

Thank  you  very  much,  Mrs.  Anderson,  for  your  intelligent  and 
courageous  and  informative  statement.  I  ccitainly  personally  admire 
your  candor  and  your  delightful  personality. 

Mrs.  Anderson.  Thank  you. 

Chairman  Celler.  Qui*  next  witness  is  Mr.  Charles  J.  Hause,  presi- 
dent. Save  Our  Country,  Inc.,  Wilmington,  N.C. 
Mr.  Hause. 

STATEMENT  OF  CHARLES  J.  HAUSE,  PRESIDEHT,  SAVE  OITR  COUH. 
TRY,  INC.,  WILMINOTON,  N.C,  ACCOMPANIED  BY  H.  M.  ROLAND, 
FORMER  SCHOOL  SUPERINTENDENT 

Mr.  Hause.  Mr.  Chairman  and  fellow  members  of  the  subcommittee, 
I  have  Mr.  H.  M.  Roland  with  me.  Mr.  Roland  is  a  former  school 
superintendent  of  some  35  years  in  our  district. 

Chairman  Celler.  We  welcome  both  of  you  gentlemen. 

Mr.  Hause.  I  assume  you  have  the  articles  before  you  from  Mr. 
Roland.  Mr.  Roland  is  the  gentleman  who  compiled  these  statistics. 
We  are  not  gomg  to  try  and  rmd  it.  We  would  like  to  go  over  it  a 
little  bit,  because  it  would  take  too  much  time  for  the  cr  nmittee  to 
read  it. 

CJ^airman  Celler.  The  statement  will  be  placed  in  the  record. 
(The  documents  referred  to  follow:) 
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I    •   - 

TI.E  TRAGIC  STORV  OF  WILLISTON  (BLACK)  SENIOR  HIGH  SCHOOL  -  WILMINGTON.  N.  C. 

i«  J'^Ji^^°"  EVOWED  FROM  JOSSIOM  SCH00I5-^EX5INWIC  II  1865.    n  PSOGSESSEO  THROICH  THE  f3tM_ 
•JDW  INTO  A  CCHPREHEHSIVE  JUWOUSEWOT  HIGH  SCHOOL  COMPlS^WnH  AK  iSMMmOiS^^ 

^CJB.    WILLISrOK  WAS  THE  "SOOL"  CP  THE  BUCK  COMINITr,    (lACH  TEAR  Ffll  MAW  WiftT nS?S 

L  ^^JIF^J^  "^'S  "ST  HIS  PRESWttll  YEAR     AMD  3  OP  HIS  SCHOOlMtTES  VERB 

III  m  lEACOE  OWVERSniES  WHH£  ERKST  ATTEHEED  YALE  -  AND  GFADUATED  WJTH  HON^^^ 
I.  .JHS^ii?^!!        "^'S  ^"^S  CHiMPIOK  CP  THE  WORLD  -  3  TIMES.    WADOW^W)  I2M0H 
i(A  GffiAl  AFRICAN  AMD  AN  iNrERNATIONAL  FAVORITE)  -  Is  "MR.  BAaCETBALL"  CPGL(B^  \ 
THE  WILLISTON  GI£E  CIOT  WAS  THE  COEST  CP  THE  HDTUAL  (RADIO)  KTWOHt  M  ^^nW^wfSS* 
THESE  ARE  JUsHSrS^^Ki^  | 

p^ixi^^SiS^A^^'a;  Jjs^iir\^.s;^  i^TcE^ '  ^^-^  «^ 

^^Rpf^^BY^A^Y^^S^!  "SK^oSo^^rL^^^^^  ^ 
fTlTH  leVER  A  «ED  FOR  FOUCE  FHOrECriog!    »  sISlgR^gSg  ?Sd^^''^E^}S  jgST  ' 

'  THEN  CAKKTHE  DISASTElT 

4      A  SURPRISE  HCffE  BY  EiJUALITY  (MLT  ffiAIOTS  CLOSED  WILLISTON  -  IN  IQAfl     AMD  Hiwn  matp  wo  1 

52SS  A^^S?  •  S  -  iJS^US  INAND  OCT  CP  CLASSROOMS  -  VICIOUS  THREATS  -  KlLLlSsUBT  HI  i 
AJ^  .  k^WAVKi  RACIAL  HATRED  -  FIVE  P50IXE  HUFO  -  HUNDREDS  WOUNDED  -  AMD  THE  EITOIS  iS  M  : 
piCHT.       THE  BLACK  IS  LOSIWC  SELF  AWO  WjBLIo  ZST^EM^  *«-  « 

j  '  ^  1 

HORKIBU  f UTTRUE 
'  U5  IS  COMMtTTINC  SUICIDE, 


«0.44'.  O  .  72  .  pt.  1  .  ^7 
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•'=5U5I(jC  to  C9TAIN  RACUL 

The  Supreme  Court 

IN  1954: 


r  I 


9Bcreed  that  tzlo  or  color  are  not  to  be  used  in  assigning  ;)u3ils  to  schools. 
Yet  -  fidiral  district  judges  dpstroy  ell  sch'jols  m  o'der  to  have  a  racial  quota 
balance  xn  all  schcols  Solely  on  the  bacls  of  race.     (Cone  and  see  the  results.) 

Conqress  -  in  1964  -  said  busing  ic  not  to  be  used  to  obtain  racial  balence* 
Yet--federal  district  judges  order  city-canter  children  to  enroll  in  suburban  schools 
"in  order  to  obtain  racial  balance**  -  regardless  of  constant  student  failures. 

The  Supreene  Court  ruled  that  only  children  of  similar  age  and  the  same  "educational 
qualif icatlcns"  are  to  be  classed  together. 

Yet--despite  the  findings  of  the  U.  S.  Office  of  Cducation->aIl  levels  of  ability, 
from  each  racCt  are  classed  together.  This  is  what  busing  is  all  about.  (See  next  ::age 
for  «  !i5t  rf  pffir^al  gurveya  and  f indmqs. ) 

Also  -  despite  th»  official  findings  that  there  is  3  uide  lag  m  Slaci'  schol.istic 
aoility  and  achievenent  -  students  are  clesseU  by  age--not  achieuenent  or  abil ity— with 
7  to  15  grade  levels  per  claas. 

The  resulting  motley  mass  of  misfits  "losers  scholarshipt  increases  costs  and  creates 
juvenile  delinCucnts,  etc."    (See  pages  3  and  4.) 

Substandard  teachera  •  especially  trained  for,  and  highly  successful  wltht  slow 
learners  -  now  '*teach'*(?)  college  capacity  students  -  upon  HC'J  or  federal  Judge  orders. 
A  judge  nov  acts  as  the  Board  of  Education,  school  superintendent,  supervisort  teacher 
placement,  etc. 

Unearned  pro^rationa  -  sham  high  school  diplomas  -  misleading  rcpcrt  cards  -  "per 
iriseive**  educatijn  methods  •  and  other  disastrous  policies  make  public  schools  a  farc^ 
(Study  pages  3  and  4.)    This  is  NOT  "Quality  education." 

Congress  should  make  a  study  of  our  confused  achools  -  for  exanple,  in  ii'ilmlngton, 
North  Caroline  -  Congrees  ivill  fihd: 

The  complete  destruction  of  once  fancus  schools      for  all  children: 

School  policies  designed  by  "Cqualitarians"  in  HCJ,  the  ccurtst  and  in  the  local 

school  adninrstration: 
Busing  (as  now  designed)  denies  SlacKs  -  (and  Uhites)  -  of  their  Civil  Rights. 
The  "Civil  Rights"  of  Black  -  (and  Uh<'-.o)  -  youth  is  totally  ignored; 
Constant  failure  of  2/3  of  Black  and  1/4  of  Ulhite  youth  is  easured; 
School  costs  are  climbing  to  fantestic  heirhts;  and»  HCUJ  sends  $310,000.  chiefly  to 

breinwash  teachera  -  and  |50,0n&.  to  leftist  in  the  NAACP  -  end  larger  amounta 

to  other  egenciee  -  (duplication  upon  duplication)  -  to  aid  in  integration. 
(These  oroupe  ere  the  reel  c>us?_a  of  racial  friction,  hatred,  violence,  and 

lower  scholarship.) 

Ultra  Liberals  .'n  che  North  teach  themselves  that  they  gave  Blacks  an  equal  education 
and  that  the  South  denied  Blacks  an  edi'cation. 

It  was  once  said:     "The  Morth  is  t.ypocritical  and  the  South  realistic  in  treetmeitt 
of  dlecke."    In  1954*  in  the  North,  there  were  very  few  Black  teachers,  Slack  hlghschool 
students,  fewer  Blact'  college  students,  and  hosts  of  Black  drop>outs.    The  follouing 
facte  should  be  tol<^  to  all  fair  and  unbiased  citizens  of  the  North. 

EDUCATION  OF  BLACK  CHILDREN 

ACC£FlABt£  EDDCAXIOlf..  FOR  BCTH  RACES  -  STARTED  IN  THS  SOUTH  AFTER  UORU)  WAR  I.    THE  WAR 
AND  ROSEMUAU)  AID  TO  WU^  BUCK  SCH00T6  aROUSED  BOTH  RACES.    THE  RESULTS  WERE  MIRACUUVS.    XT  = 
WAS  ftmUfi  FOR  THS  HCRTH  TO  ASSUME  TK)>7  THEIR  CENTUiJf  OF  I>ITEORATION  HAD  PRODUCED  A  FAR  SETTER 
EODCAlIOll  FOR  BUCKS  THAN  IN  THE  POVERT;  STRICKEN  SOUTH.    BUT  •  THS  FACTS  AREs 

*     MISCONCEPnONS  REFUTEO 

I       "THE  NATIONAL  SCHOURSHIP  SERVICE  AND  FUND  FOR  .«GGRO  STUDENTS"  (NSSFRS)  REXEASED  TO  THE 
.FK^  SOME  FACTS  FOUND  IN  r^IR  SEARCH  FOR  TAI^NTED  ICGROES.    NEUSUKEF,  JUU  25,  1955,  SAIS: 
"THE  AGENCXtS  (NSSFNS)  NEMEST  INTJSST  IS  SOMETHIfG  IT  CALLS  THE  >JUHIOR  HIGH  SCHOOL  FROJECT' 
WHICH  BEGAN  WITH  THE  DISCoVERI  THAT  IN  50  URQE  NORTHERN  SCHOOLS  WITH  30  T£?.  CENT  tCGPO  EKROLU 
MBNT,  ONLY  A  FRACTION  OF  THE  1  PER  CENT  CP  THE  NEGROES  BECOME  EUCIBXE  FOR  COLLEGE." 

THE  1963  NSSFNS  REPORT  "THE  ICGRO  STUDENT  IN  INTKRGRATED  COUiXiES"  .  BY  (».  KENICTH  CLARK 
AKO  DR.  UURENCE  PLOTKIN  -  INCLUDED  THE  STUDY  OF  1,278  NEGRO  mjDENTS  IN  TOP  RAW  UNIVERSITIES. 
:(IVY  LEACtJE,  BIO  10,  BIG  7,  ETC.)    THE  ARTICIZ  TO  PACE  23       'SU^WFO  «I  ON  FA^'.t  6.    HERE  IS  A 
PHOTOSTAT  Cr  THE  FINDIfCS;      "  Th£  Major  Findings    college  performancf*'  STATUS  OF  NON-WHITES 

(^rv^d/W  .SluHenubofT)  in  lh«v)uth  tend  to  achtfve  higher  colleic  DR.  KENNETH  CLARK  WAS  AN  AOVlbOI.  FCR 

gr«de«  than  those  bom  ^Ucwherc  Thb  >eoni  to  refute  the  pffeonccption      THE  U.S.  SuPHDC  COCRT  IN  ITS  ' 
that  Negroei  receive  better  •eeondsry  preparation  in  northern  hmJi       IKCISION,    (THE-SE  FACTS  WERE  NOT  AVAlU 
KhnoU,  itudenti  from  southern  second ary  Khoots  have  hiu*.er  collrije      y^^f  tq  xhJ-.  »;U!70€  COURT  IN  WU*^ 
Rrada  than  ihctt  from  hifh  Khoq)i  in  New  Vo»lt,  Pcnniylvania,  and  New  h  r»  x 
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AN  APPEAL  TO  OL'R  GOVERNMENT  FOR  JtSTICE  HITH  EQUITY  /*.  X 

A  WKONG  WAS  RIGHTED  BY  LAW,  BUT  THE  ADMINISTRATION  OF  JUSTICE  HAS  MISCARRIED 
MAY  WE  HAVE  DESEGREGATION  WITHOUT  DESTROYING  THE  NATION'' 
IT  ON  BE  DONE  SEE  "UNIVERSAL  EDUCATION"  PLAN 

A  STUPENDOUS  OFFICE  OF  EDUCATION  SURVEY 
<Mak»  the  OE  "guidelines   look  like  a  treacherous  conspiracy  to  wreck  the  Nation  ) 
U  S  OFFICES  FIND  SCHOOL  GUIOEUNES  FATAL  TO 
"EQUALITY  OF  EDUCATIONAL  OrPORTUNtTY  ' 

The  U.  S.  Offlco  of  Education  (OE)  In  3  major  surveys  ("Project  Talent--"Equ«l- 
ity  of  Eoucational  Opportunity"  — and,  "How  Good  Are  Our  Schools")  found  th«t  -  eithout 
exception  -  their  "guideline*"  (as  now  eonlied  by  the  Equalitarians)  bring  disaster 
.  to  all  schools  which  connl-/:  «.Jd,  permanently  cripp.  e  the  youth  of  ali  racee. 

IN  "PROJECT  TAUNT"  (Pifts  U) 

The  U.  S.  Office  of  Education  (OE)  found  that:     "Schools  integrated  en  masse 

in  all  areas  of  the  United  States  evidence:   

(e)  loeer  acedenic  performance,  (b)  higher  costs,  a  »d  (c)  behavioral  delinquenc- 
increased"; 

and,  •'eithout  exception  these  unfavorable  and  unfortunate  constguei-as  - --^r  in  direct 
proportion  to  the  number  of  Negroes  enrolled."    '^u  oted  from  federal  court  summary 
0'  "Project  Talent.")    This  project  alone  was  sufficient  to  justify  a  halt  in  integre. 
t^on  until  an  acceptable  program  eaa  founds 

IN   "REALEQUAUTV  OFEDUCATIONALOrrOKIUMlY 

A  737  page  report  by  the  U.  S.  Office  of  Education,  they  founC  that:  (speaking 
of  leerning  ability— pages  219-220,)    "The  differences  between  thr  White  and  other 
racial  and  ethnic  groups  (excluding  the  Orientels)  is  great  indp^.    For  the  Negro 
the  disadvantage  appeara  to  be  about  the  sana  foe  all  areas  tt.sted."    If  the  lag  "is 
found  in  one  subject  it  is  found  in  others."    (pege  273)   .."the  lag  in  Negro  scores 
In  terns  of  yaers  behind  grade  level  is  progressively  jreeter." 

This  survey  report— ordered  by  Congress— signed  by  Herold  Hose,  II,  was  to  quids 
thr  operation  of  the  1964  Civil  "lights  Art. 

in  "HOW  GOOD  ARE  OUR  SCHOOLS" 
The  U.  S.>  Office  -»f  Edu  »tion  comAiants  on  10  million  teste  given  inductee*  -^-d 
drafteea  for  o.:r  Armed  Forces.    "Thei    mental  test  results  are  the  closest  things 
there  is  to  a  national  index  of  educftionel  strengths  and  weaknesses."  (An  OE  quote.) 
THE  U  S  DEPARTMENT  OF  LABOR  VIEWS  ON  BLACK  PROGRESS 

(Quotations  from  tht  r  publication  "The  Negro  Family"  -  I96S) 
The  dire  results  of  intcfration  "cn  nuw"  can  no  longer  be  concealed 
The  Negro  masses  are  "getting  worse,  not  better  " 

INEOUAUTY  IS  ADMimO 

"The  harsh  feet  is  thet  ea  a  group... in  terme  of  ebility  to  ein  out  in  the  coir- 
petitiona  of  American  life,  they  (the  Negroea)  e-e  not  equal  to  eost  of  those  groups 

•ith  ehich  they  eill  be  competing  The  Negro  American  community  In  recant  yeera  hem 

probebly  been  getting  «oree,  not  better... Tha  gep  between  the  Negro  end  moat  other 
groups  in  American  acciety  is  isiidening." 

m  ULTIMATE  GOAL 

The  Negroes  "eill  noe  expect  (het  in  the  nesr  futur*-  equal  opportunities  for  them 
aa  a  group  will  produce  roughly  equal  reaulta,  se  compar   '  eith  other  groups.  This 
is  not  going  ♦c  happen.    Nor  will  it  heppen  for  generat.' .,ia  to  come  unleas  s  nee  and 
special  effort  ia  made." 

The... "increasing  visibility  of  a  Negro  micfdla  cle^a  may  beguile  the  ftetlon  into 
supooaing  thet  the  circu-astancca  of  tht  remainder  of  the  Negro  community  ere  equally 
proaperoua.  whereaa  Juat  the  opsosite  is  tr  e  et  present,  and  is  likely  to  continue  so." 

Overwhelming  officisl  and  euthentic  evidence  proves  thet  belanced  cleaaea  ere 
diaeatroua  to  the  youth  of  all  recea.    The  folloeing  pagea  deacribe  hoe  the  Equeliter- 
ian  school  plan  destroys  achoola  and  deprivea  Blacka— (and  Jhlte8)--of^ 
-RIAL  EQUAUTY  OF  EDUCATIONAL  OrrOHn;  IWf  " 

WITH  SEAJ/ATER  U.  S.  USES  "TRIAL  PROJtCTS"  TO  PERFEC;  "PILOT  PRODECTS"  TO  CUIOf 
IN  mAKINC  SEAfflATER  USA9LE— AT  A  L04J  COST.    (kHY  NOT  USE  THE  S,^JIE  POLICY  fOft  SCHOCLS? 

aVE  us  FREEDOM  WITH  JUSTICE  FOR  aU,  -  gEFOKE  A  HITLER  OR  STALIN  TAlCES  CONTROL 
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uhy  the  racially  balanced  class 
is  qisastrous  tc  all  races 


CONCLUSIVE  EVIDENCE 


THE  U.  S.  OrnCE  0^  EOUCATIHN  ANALYZED  10  miLLlON  ARMY  TESTS  ANO  FOUND; 
In  "HOW  GtW  ARE  OUR  SCHOOLS" 

THE  PATTERN  OF  DISTRIBUTION  OF  MtN  BY  ABILITY  TO  LEARN 
(Established  by  the  Anny.  and  venfled  by  5D  years  of  experiences  in  testing  and  training  over  20  million  men  ) 
^ ^^^^^PHOTOSTAT  OF  TABLES  OF         \   By  the  buu  ofthu  percentile  icote.  men  are  chtsified  inio 


ARMED  FORCES  QUALIFICATION  TEST 


UTiit  are  tlie  Armed  Forces  mental  teits. 
and  what  do  they  have  lo  do  with  ichoolt? 

The  tunc  teii  «n  the  ArmH  Forcei  ii  the 
AFQT  a"  draliees  and  enliiier)  are  re- 
quired to  uke  It  before  enierinft  an>  branch 
o4  the  military  servicei  tt  ii  a  lundard 
examination  adminiiiered  on  a  uniform  bam 
throughout  the  country 

In  the  last  10  years,  over  10  million  youn^ 
men  aged  IB  tn  26  have  uken  the  AFQT 
This  IS  the  largest  group  of  standardiied  lesi 
Kora  that  his  ever  been  available  for  Sute 
and  regional  comparison 

For  these  reasons,  these  mental  test  resulu 
.re  the  dowsi  thing  there  is  to  a  national 
index  of  educational  strengths  and  weaknesses 


n-lOO 

il  «.  « 

lit  31-  M 

IV  10>  30 

V  0-9 
Croups  I,  11,  and  III  automatically  meet 

incnul  sundards  for  tnihury  lervKc 

UOtrnfi  ptfMfitHk  tflitritatiM  tf  Mttn 
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Only  rigged  tastt— or  Mlshful  thlnklng.-wlll  shorn  any  substantially  diffarant  r^taults. 

THE  APPROXIMATE  SCHOLASTIC  CAPACITY  OF  CACH  GROUP* 

CROi  ^  I  Univeraity  glaators,  Doctors,  and  aquivalant  lavala  of  loarning. 

CROUP  II  Standard  collage  bachdora  dagraea—and  similar  achiava«ant. 

CROUP  III  Junior  collage,  aanior  high  achool,  highly  akillad  tradea,  ate. 

CROUP  IV-A  Junior  high  achool,  aimplar  akilla,  in  tradaa,  ate. 

CROUP  IV-B  Amy  daaaaa  aa  ^rainability  Linited"  -  Amy  failuraa., 

CROUP  y  "Functionally  illitarata"  and  •'Unfit  for  arioad  aarvicaa,"  and 
'*lllith  laas  than  a  fifth  grade  education." 

TtfO  TYPES  or  FULLY  BALAr^CCO  CLASSES  -  IBPH    BUSING  -  DESTROYED  SCHOOLS  IN  OHLfllNGTON,  N. 
WITH  A  RACIAL  RATIO  OF  13  UIHITCS  TO  S  BLACKS. 


A  TYPICAL  CRDSS-SECTIDN  CLASS 
GROirS:  I  &  II        III  &  IV-A        IV-B  &  V 

cm  £R  BUSSEn  TO  SUBURBAN  SCHOOLS 
GROUPS,     i  &  II        4  I  &  IV-A        IV-B  k  V 

0@  9*  •  • 

Q©  •  •    •  • 

<5  0  Q  o  0 

One  claaa  of  each  S  daasaa  haa  a  Black  pupil  qualified  for  Group  IT. 
(The  aiza  af  the  circle  indicetea  conperetive  learning  ceperity.) 

•11  reeerda,  honora,  poaitiona,  eociel  eventa,  etudent  gowern«ent,  etc. 

tice     BJ.cJ2°Ji^LI"^!I'*'*  l"rning  Croupe  -  euperior  only  in  ethle- 

aani^M^n  I?      2^^"'*  °^         "  conte«pt  -  eleo  they  loae  their  eelf-ceepect. 

Beginning  et  grede  one  eech  deaa  period  -  eech  dey  -  eech  veer  -  they  auffer 
'"•'ih*ii°";."^"^:'^°"*  «.ddering  fury,  and  eewem  a«otiond  ipaate.  ' 

-Uncir?^Si    '^eSStlnr?        •"""'J  "  «i°l«""y  -  or  aubaida  into  being 

uncie  Tcma    -  accepting  f^vora  granted  by  pitroniring  uthitea. 

in  either  ceae  he  becoaea  a  misfit  -  or  a  nonentity  .  .ith  hie  ambitiona  cruahed. 

"'^"^  ^^^-^^  children  era  uneble  to  "keep  up-  .ith  their 

cleeeaetea  uauelly  move  to  other  diatricte  to  avoid  feilurea. 

A  dual^ItinM?!;''!^^"/"*?'*  •"butb«n  achoda  fom  a  Black  dock  of  alotaar  atudenta. 
A  ^aj^-atendard-achoo;  ^ytm  develope  ir  ««cK  cleaa  room. 

at  iLit  ittloU  hewe  dl  eb'lity  lewele  -.orking  aide  by  aid. 

VaciT.)  '"'^  -^^^^^^  r4<.3ect...to  build  tojth.r  -  U 

society)  -  urhere  equdiiy  ia  reel."    (ReedJ  AASA  -  >»school  Reciel  Pdlev%^ 
THE  DASTARDLY  tEsHAYAL  OF  AMERICAN  YOUTH 
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A  FEDERAL  DUOCE  ORDERED 
THE  TOTAL  OESTRUCTION  OF  ALL  CITY-COUNTY  SCHOOLS  AT  IBILffllNCTON,  N.^  C. 
BY  "8U6INC  TO  ATTAIN  RACIAL  BALANCE." 

WHAT  IS  GOING  ON  IN  THE  RESULTING  (ROTLEY  flIASSES  OF  MISFIfa? 
COSTS  MAY  BE  DOUBLED. 

About  J„aO0-.U, 300  White  and  500  Black)-8tud9nt5  .nt«  grada  one  aach  yaar.  A 
balanced  class  of  18  pupila;,^an  ability  grouped  class  of  36  are  considered  'hr'^i- 
wt**  size  for  acce-table  teaching. 

fh.  Thia  makea  100  "balanced-.-or  50  ability  grouped  claases-or  ebout  double 

the  coat  for  schools  with  Wotlev  masses  of  misfite.  aouoie 
(For  oethod  of  ability  distribution  see  ef»f>«»U«  page— Ar«y  pettern.) 

8 THE  fflOST  DEPRIVED  STUDENTS 
Group  I;  and,   (See  diagrams  on  oppaeite  page.) 
Croup  II  -  locally  -  have  over  5DD  studente--or  5  for  each  bilan cad  cleei 
......  or  ^rrfL'uJ^.'::]!'^^-^:''     —    coxx.,.  t^ti4?s;ox 

It  l5  folly  to  expect  accepteble  teaching  fro«  such  a  ataff. 

SHAM  5CH00UNG  INDICATED 
mnrw  ^^^k!  J'*"''"*""  fcholei^ship  ia  iapoaaible.  schools  turn  to  actiwitles-or  buey 

v^n^)-:":^  2p":j!t;rreL:i"     -i-  -^-^^ 

•  ctlultlii  dMlgn«j  for  Croup  V  an  a  dliutrou.  h.ndlc.p  to  Croup.  I  t  n. 

THC  ULTIMATC  COAL 

.  K  ^^J"".       f'*"'"^  Court  .chool.  ta.ricn  youth  ,m  ent.r  .orld  .ff.lr. 

.i.h  n„ny  ,r.d..  of  .duc.tlon  belo.  their  count.rp.rt.  1„  Europ..  Ruwll  ^nd  '"pin 


o 

o 


AVERAGE  STUDENTS 


Croup  III  -  ,1th  Junior  collego  or  senior  high  cepacity;  end, 
Croup  IV-A  -  with  Junior  high  school  and  some  trade  srhool  capacity,  enroll- 
locally,  about  8DQ-.  for  eecM  ege  group-or  B  per  balanced  claea. 

(Racial  Retio:  600  Ulhitea  -  200  Blac'iTaT)   

"  couraee  of  study,  textbooks  and  teaching  eethode  em  usually  centered  on 
theee  <.verage  Croupe.    They  should  have  fearer  hendicapa.  centered  on 

.nH  'flV  concentreta  upon  Croupa  I  &  U;  ot.  Upan  Group  V  - 

end  neglect  the  euerv-e  students.  *»         "P«n  uruup  v  — 

Theee  groups  furnish  skilled  tredeaen  -  and  vorkere  in  /jU  buaineee  fielde. 

SLOW  AND  VERY  SLOttl  LCARNERS 
O   Group  IV-B  -  etudente  .ill  be  reeding  et  Gremmer  echool  level, 

^?ni5l^"^  ^  ---  students  et  pri«ery  levele  at  ege  15.    There  .ill  be  ebout  SOD 
enrolled  -  or  S  etudents  each  for  balencad  cl  of  IB  pupils. 

Each  Ir.r  t^^«ri!!X^7'^T  ofprojactrf^to  l«preea  leeeone  on  sloe  leernera. 

flrJhJr'^a^Ind  thTiutiS?  '"^  '''''''  ' "  ^•5- 

.►K  °^  ■oney-no  gimaiick.-or  ..thode  .111  ^.k.  theie  groupe  echlawe  equellw 

o"J?Set^\"d";?Vec2:.r  '  *  ^• 

mU  ■tVM^  llfAT  teiili^UTtC  IQUAUTY  CAH  WEVtw  n  iciiigym 
HORriile  IUTTRUC  U.llSCOMMinmdSUiCfOC 

J**?  f  7  ^VL??*  <^~<»*'l**^ion  retultlng  ffon  thle  tragic  «ieteke  .  the  n>et 
•Uniing  le  the  etartUng  inerenee  In  Vfi  .  (eepecially  aaong  Vhiu  Srle)     DC     HI  C 

about  105  of  the  totel  oeeee  ere  reported.)   K^e  le  the  Mew  Henorer  Teporti 
^^^^^^  60N0RRHCA 


1969  .  165 

1970  -  218 


Sim 

1969  .^2 


Qroupe 
H.S,4  Col 


atelO'hlte  -  firle  ofuy) 
MftleelTetttlee  -  H.S.  &  Ctllece 
^7  I     87    -  72   -  15 

li  I  .5  ' 


SVrNtLIS 

Tjle  dreaded  dleeaae  muHlpUed  over  6  time  durlrv  the  firet  2  xeare 
of  •ljuelni  to  QbUln  -  (.  'fh  School)  -  recliJ  balence." 
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Mr.  HAt'SE.  I  fee]  somcwliat  strange  when  I  liear  people  s])oaking:  of 
the  schools  wi^h  no  problems.  May  I  snbmit  certain  press  clippings  of 
our  schools  before  you  *f 

Chairman  Ckllkk.  Wc  will  a»ceive  tliose  ])ress  clippings  for  the  file 
rather  than  for  the  record.  But  you  might  proceed. 

Mr.  HArsE.  I  ])erf;onally  was  born  and  rained  between  the  sliadows 
of  the  Triborougli  and  Hell  Gate  Bridges  in  New  York  City.  I  went  to 
Long  Island  City  Higli  School  which  liad  but  a  liandful  of  black 
stadents  in  the  entire  school.  After  I  was  married,  I  moved  to  Pough- 
keepsie,  N.Y.,  and  niy  (daughters  and  sons  attended  Arlington  Senior 
High  School  on  tlie  outskirts  of  I'oughkeepsie,  X.Y..  There  was  a  total 
enrollment  of  five  black  students  in  both  the  grammar  school  and 
senior  high  school. 

Chairman  Celi.er.  Is  that  Long  Ishuid  City  ? 

Mr.  Hai'se.  Xo,  I  wont  to  Long  Island  '^ity.  When  1  got  married,  I 
moved  to  Pou^hkecpsie,  N.Y.,  where  I  'ived.  That  is  upstate.  Tlie 
Arlington  Senior  High  School  is  on  tlie  outskirts  of  Poughkeepsie, 
N.Y. 

We  moved  to  Wilmington,  X.^' ,  in  A])ril  1907,  and  the  schools  down 
South  at  that  ]:)ai'ticular  time  woic  under  the  freedom  of  choice  system. 

In  Hoggard  High  School,  tlie  school  that  my  children  chose  to  at- 
tend, there  were  over  800  black  s<^udents  enrolled.  Tliat  is  more  black 
students  than  I  ]>ersonally  went  to  school  with,  more  black  students 
than  the  entire  Poughkeejisie  enrollment  in  Arlington  grammar  school 
had,  and  th  is  was  under  the  freedom  of  choice  system. 

In  1966  Wilmington  received  the  honor  of  becomnig  an  all-Amerioan 
city,  and  in  that  year  there  was  peace  and  harmohv  among  botn  races. 
One  could  observe  quite  easily  and  readily  that  tile  South  was  on  the 
move,  as  far  as  I  was  concerned,  and  the  im])ression  that  I  got  was  that 
the  South  l\ad  f-olved  that  so-^-alled  segregated  problem. 

But  then  came  the-  disaster.  Someone  who  certainly  was  far  removed 
from  the  scene  and  perhaps  in  Washington,  O.C' decided  the  ratio 
wasn't  according  to  what  they  wanted,  so  in  1068  they  had  stai-ted 
forced  busing  by  closing  down'  the  Williston  Senior  High  School,  and 
we  ga\'e  you  a  su]:>]^lement  on  the  closing  of  Williston  Senior  High 
School.  This  was  the  all-black  high  school,  and  it  remained  all  black 
under  the  freedom  of  choice  for  thoJ>e  students  who  did  not  want  to 
integrate  or  for  misons  they  wanted  to  go  to  a  neighborhood  school. 

It  confusing  to  me  to  hear  ])eople  te.stify  that  somehow  forced 
busing  will  give  a  person  the  right  to  live.  It  is  Strang,  e  how  they  come 
up  with  this.  Either  we  have  forced  busing  or  50  /i.rcent  of  the  black 
persons  do  not  have  the  right  or  oi)])ortunity  to  live. 

We  are  a  small  city  in  Wilmington,  X.O'.,  and  A]''iea  Gibson  is  a 
graduate  of  Williston  Senior  High  School.  Althea  dibson  was  born 
and  raised  in  Harlem,  but  was  sent  down  to  Williston  Senior  Hig'h 
j^chool,  and  the  ironic  part  of  it,  to  better  her  education  and  get  more 
opportunity  in  life. 

That  is  a  strange  paradox  that  she,  born  and  raised  in  Xew  York 
City,  yet  she  had  to  go  to  the  so-called  segregated  South.  Althea  Gib- 
son became  the  woman's  tennis  champion  of  the  world  three  times. 

Another  graduate  of  the  all -black  school  was  Meadow  Lark  I^mon, 
who  is  the  captain  of  the  Harlem  Globe  Trottere.  We  had  many  other 
distinguished  black  students  and  people  that  graduated  from  Williston 
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S  nior  Higl,  Scliool.  Ernest  Dicks  made  the  (loan "s  list  at  Yale  his  fii-st 
year  and  went  on  to  ...i-a<luato  with  honors. 

if  io.f  /  ""/u"".  ^''"^^  l^'-opJe  ^^''o  claim  that 

nlp^  Will,  f«     n  ^''■'^''^  somehow  we  lose  all  of  tl.e  black  peo- 

ple \\  ith  forced  husinjr,  we  went  f  i-oni  a  peacefnl  community  of  1967, 
dnn?J'  «o»th  and  the  school  systems  w.re  under  free- 

-"dalism, 

camm'vfm*!..'"  ^'''f^^"'  '"^^'^'•'^^"^  community  into  two  armed 
camps  xNumerons  people  have  been  shot,  and  among  the  five  deaths 

daSm     ""*''™'''  ""^"''^^J'  guarding  a  school  against  van- 

edS7i'nSr!!!'e"  ;i  poorsecond  tosurvival.  We  went  from 

educational  classrooms  for  all  students  to  integrated  social  centers 
where  discipLne  is  only  maintained,  which  we  never  had  bafore,  but 
mey  are  maintained  now  by  parent  ovei-seei-s  and  armed  patroling 
policemen.  ^  ^ 

onll-i^         "'"^  y^^''  of  the  local  paper  since  the  school 

opening  of  how  many  times  our  schools  have  been  closed  because  of 
not  and  students'  disorders.  I  don't  know  if  you  would  want  to  see  itt 
<=!  ^    ^}\  community,  we  have  human  relations  work- 

in^^;  ,  A  'T'  i''?,'"'  workshops  for  teachei-s.  "We  are  spend- 

ing hundreds  of  thousands  to  make  it  work.  But  I  say  this,  that  I  saw 
hrsthand,  freedom  of  choice  was  working  in  the  Soutli,  and  the  people 
did  accept  it,  aiid  those  who  were  free  to  accept  ^^^]mt  school  thev 
wanted  to  go  to  they  did  it  willingly,  and  the  races  did  mix  in  harmony. 

i  think  what  we  need  is  freedom  of  choice  up  North  rather  than 
going  down  bouUi  and  forcing  it  with  closing  black  schools  which  had 
pude.  xNone  of  the  slacks  wanted  their  scJiools closed  bcraiise  there  was 
a  certain  pride  to  them. 

I  am  going  to  stop  at  tJiis  iwint  and  allow  ili-.  Roland  to  si>eak. 

^lv.  lioi,.\xi>.  .Mr.  Chairman  and  niemliei-s  of  the  .snbcommittee. 

Uliairrnan  Ckix..,.  5iay  I  read  sonietliiiig  concerning  so-called  "free  - 
dom of  choice" schools? 

I  read  from  the  decision  in  Given  against  the  Sc/iool  Bonrd  of  Vir- 
ginw,  an  o])inion  wiitton  by  Justice  lirciinaii,  for  a  i.nanimou.s  Court: 
Hn^nL*'i',^,"^\'?"'''  ■'frppfiom-ofK-l.oice"  can  liavo  no  plaop  in  .such  a  plan.  We 
M,.   ■    ,        '•"•KmiuMit  hiis  hecn  hhkimI  upon  u.s.  Riitl.er.  all  we  f'ecide  today  i.s 

Then  the  Conit  went  on  to  say : 
...,'^,'"'"V'^'!       pneral  exporienco  under  "freedom-of-clioice"  to  date  lia.s  been 

in.st.inee.s  m  wliicli  it  can  .^erve  as  an  eflfeetive  aovice,  Where  it  offers  roal  Dmrni*!^ 
of  aiding  a  de.seKrogation  i.r.^rnii,  to  effectuate  conversion  of   .stTt^i  iZLl  du^ 

i  f  -       1"  opt-ation.  O-i  the  otiicr  i.-iiid,  if  there  are  rensonnhlv 

offonH vo"  "f"f>- f'"-  i""strati,  n  as  zoning.  i.roini.sii  g  siteXr~^ 

stVeX^i-rxix^    """■■•"*•""  ''--'--"chr:^ 

Mr.  IIause.  I  don't  know  for  wh.at  puriwse-  you  nu-^d  that  to  rne.  For 
what  reason  w..s  tliat? 
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Chairman  Celler.  Because  you  emphasized  the  "fr-eedom-of -choice" 
plan  in  your  initial  remark. 

.  Mr.  Hattse.  Well,  it  seems  to  me  there  is  a  conflict  of  communication 
of  thoughts,  because  the  courts  have  decided  that  freedom  of  choice 
was  not  the  law  of  the  land,  it  is  unconstitutional.  Is  that  what  we  are 
saymg? 

Chairman  Celler.  They  are  saying  if  there  are  oUier  means  bv  which 
there  can  be  effectively  developed  a  imitary  school  system,  "ffeedom- 
of -choice"  will  be  unacceptable. 

^  Mr.  Hause.  Right.  Unfortunately,  it  is  always  those  who  decide  on 
it  who  do  not  get  the  full  avenue  o/all  of  the  information.  They  make 
these  decisions  and  sort  of,  to  use  my  own  expression,  they  are  in  an 
ivory  tower  and  are  not  down  at  the  grassroots  where  things  are  hap- 
pening, and  they  are  fed  certain  wrong  decisions  and  opinions.  But 
if  they  were  there  firsthand  and  saw  what  I  saw,  and  I  feel  I  have 
been  on,  so  to  speak,  the  two  sides  of  the  street. 

I  saw  what  the  North  was,  and  I  saw  what  the  South  was  under 
the  freedom  of  choice,  and  it  was  working.  I  would  like  to  challenge 
those  who  claim  that  they  have  got  the  solution.  I  would  like  to  go  back 
to  freedom  of  choice  in  our  county  and  let  us  spend  the  millions  of 
dollars  that  are  going  to  be  wasted  on  forced  busing.  Let  us  spend  that 
monej^  on  the  high  school  dropouts,  of  which  we  are  now  having  an 
alarmmg  rate,  that  this  forced  busing  has  caused,  and  let  us  spend  that 
millions  of  dollars  for  better  equipment  and  better  schools,  and  I 
would  challenge  anybody  to  compete  with  us  under  a  freedom  of 
choice. 

Mr.  Polk.  Mr.  Chairman. 
Chairman  Celijsr.  Yes. 

Mr.  Polk.  If  I  may,  I  would  like  to  refer  to  the  memorandum  of 
the  judge  on  July  23, 1971. 1  quote : 

At  the  beginning  of  the  1970-71  school  year  the  school  system  had  19,537  pupils 
'It?  Approximately  27  per  cent  of  the  pupils  were  black  and  73  per  cent 

White.  Two  of  the  schools  were  all-white  and  an  additional  ten  were  over  90 
per  cent  white,  including  two  integrated  schools  having  only  one  black  pupil  each. 
Three  schools  were  over  90  per  cent  black.  Obviously  these  fifteen  schools  at 
least  are  racially  identifiable  under  the  existing  plan. 

Mr.  Hause.  OK.  May  I  answer  that?  mat  schools  do  vou  have? 
You  mentioned  two  schools  were  all  white.  Could  you  indicate  what 
schools  they  are? 

Mr.  Polk.  I  was  quoting  the  judge's  memorandum. 

Mr.  Hause.  Now,  it  is  obvious  that  if  you  have  a  young  child  6  years 
old,  and  if  you  can  recall  sending  your  child  to  school,  the  first  day  is  a 
frightening  experience.  Those  all-white  schools  arc  the  lowest  grades. 
The  black  people  did  not  want  to  send  their  G-year-olds  the  first  day 
to  a  distant  school.  Those  are  the  schools  that  they  are  referring  to. 

But  there  was  no  high  school  that  was  all  white.  There  was  no 
lunior  high  school  that  was  all  white,  men  the  people  were  old  enough 
to  choose,  or  parents  felt  the  students  were  old  enough,  they  did  send 
them  under  freedom  of  choice,  but  it  was  natural  that  a  wliit/^  person 
or  a  black  person  wanted  their  child  to  go  to  the  closest  nearbv  school. 
That  IS  a  basic  American  constitutional  right,  our  neighborhood 
schools,  whero,  you  could  take  part  in  your  PTA. 

Our  PTA  has  suffered  over  70'percent  total  decline.  I  heard  some- 
one speak  here  roughly  about  percentages.  We  are  on  a  72-28  per- 
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cextage  ratio.  It  is  going  to  go  U>  6(M0,  and  that  is  because  you  have 
white  people  going  to  private  schools.  It  is  going  to  happen  exactly 
M'hat  has  happened  in  Washington,  D.C. 

This  is  not  the  answer,  this  forced  busing  for  integration  Purposes. 
AVe  speak  of  quality  education  and  part  of  our  people  are  not  getting 
It.  1  lie  black  people  are  supposedly  not  getting  a  decent  quality  edu- 
cation. I^t  s  say  then  if  we  make  a  superior  race,  so  to  speak,  of  those 
people  who  could  afford  to  send  their  children  to  private  schools— 
thev  are  doing  it  at  an  alarming  rate. 

Our  public  schools  are  now  at  least  3  years  behind  our  privatf 
schools.  If  we  continue,  we  are  going  to  create  just  exactly  what  we 
don  t  want.  We  are  going  to  create  these  supereducated  people  coming 
from  private  schools  and  our  public  schools  are  going  to  be  in  sham- 
bles, in  lo\ver  education.  Our  education  in  our  county  is  coming  in 
second  tosurvivaKbelievemeitis. 

Mr.  RoLAXD.  Mr.  Chairman  and  members  of  the  subcommittee,  I 
became  superintendent  of  schools  in  biracial  areas  in  1924. 1  have  spent 
my  whole  life  in  seeing  what  can  be  done  in  the  w^ay  of  full  deveiop- 
nient  of  both  races  and  within  each  race  the  full  development  of  the 
slow  learner,  the  average  learner,  in  speed  and  capacity,  and  the  su- 
perior one. 

It  is  upon  such  a  program  that  I  worked  for  35  years,  and  we  were 
wanting  to  install  it,  but  it  did  not  fit  in  with  the  HEW's  idea  of  in- 
tegration. My  plans  would  be  like  it  was  in  the  Negro  high  school, 
popular  enough  that  every-  person  would  feel  that  he  was  getting 
maximum  amount  of  development  out  of  each  day's  work  and  that  he 
could  succeed  in  the  courses  of  study  and  in  each  day's  assignment 
that  ho  was  given. 

There  is  such  a  program  that  can  be  a  grouping  by  each  basic  sub- 
lect,  where,  if  you  may  be  good  in  math,  you  go  to  the  top  group.  If 
you  are  average,  in  history,  you  go  to  the  middle  group.  I  won't  go  into 
that  because  here  is  what  we  are  faced  with  in  Wilmington. 

I  might  say,  Mr.  Counsel,  that  the  two  schools  you  are  tdking 
about  are  beach  residences  out  on  the  sand  banks.  Above  the  elementary 
schoo  they  did  go  to  mixed  schools,  but  they  did  have  their  elementary 
schools  ih  those  two  spots. 
All  junior  high  schools  had  integration,  and  all  senior  high  schools. 
You  have  in  a  note  there  the  results  of  a  program,  and  this  program 
could  be  applied  for  integrated  schools  and  absolutely  no  reference  to 
race  or  color  or  economic  standing  in  the  community. 

I  would  like  to  impress  upon  you  that  is  the  grejxtest  handicap  that 
you  find  in  all  of  the  schools.  Like  in  Pontiac,  Mich.,  you  are  going 
to  find  that  after  they  have  been  to  school  a  while,  they  get  madder 
than  ever,  unless  they  have  a  program  of  classes  whereby  both  white 
and  black,  the  slow  learners;  and  the  whites  have  just  as  many  slow 
learners,  maybe  not  the  percentage,  but  they  have  ju^t  as  many 'as  the 
blacks  in  most  places,  and  they  have  a  lot  more  where  the  blacks  are 
not  in  great  number. 

I  am  not  going  to  try  to  go  over  this.  I  presume  you  have  this,  start- 
ing here  with  the  Supreme  Court,  and  at  the  bottom  of  the  page  there 
you  have  a  report  of  Kenneth  Clark  ui  the  fact  that  we  were  doing 
some  good  work  in  preparing  children  for  Ivy  leagues  in  all  of  those 
schools. 
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On  tlie  second  page  is  something  thtit  anyone  dealinj^  with  hiF 
children  should  read  and  study,  the  17.S.  Office  of  Education  surveys 
and  findings  in  regard  to  integrated  schools. 

Since  I  retired  in  1960, 1  have  been  ir  48  States,  Canada,  and  Mexico, 
making  a  study  of  the  quality  of  education  in  biracial  areas. 

I  have  contacted  37  tribes  of  Indians.  I  have  been  back  and  forth 
through  New  York  City  many  times  and  in  many  towns  and  in 
Brooluyn  and  Queens. 

For  example,  in  Brooklyn  they  used  to  have  a  Catholic  parochial 
school,  the  Bishop  Ix>ughian  School,  whei-e  top  students,  boys,  were 
given  an  especially  high  grade  of  training.  I  have  a  son-in-law  who 
came  from  tliat  school.  Brother  Arnold,  the  principal  of  the  school,  was 
one  of  the  most  competent  men  I  have  ever  known.  But  what  has  hap- 
pened, when  the  forced  busing  started  in  Brooklyn  ? 

Finally,  the  Bishop  Ijoughlan  SchooK  which  numbered  1.800  boys, 
dropped  down  to  400  in  one  year,  and  most  of  those  were  seniors  and 
when  that  class  graduated — I  haven't  checked  it  yet — they  were  to 
send  all  of  those  who  qualified  for  the  Bishop  Ijoughlan  type  of  school 
to  Cardinal  Hayes  School  over  in  Manhattan,  but  why  did  they  have 
ix)  do  that?  Because  of  the  type  of  teaching  that  they  were  doing  left 
the  black  child  completely  out  in  the  cold. 

What  I  was  hoping  was  that  the  Congress  would  appropriate  money 
like  they  do  down  in  Wilmington.  We  have  a  saline  plant  which  tries  to 
find  out  how  we  c«in  get  sea  water  that  is  potable;  to  work  out  the 
cheapest  way  it  can  bo  done  and  v.'ork  out  trial  projects  as  a  model 
project  for  us  to  copy. 

Instead  of  having  this  program  of  integration  tried  out  everywhere 
with  new  pei)ple — totally  inexperienced  like  they  are  now  in  Pontiac, 
Mich. — develop  a  model  integrated  school  for  all  to  follow,  like  the 
saline  project. 

Mr,  HuxGATE.  I  didn*t  c:et  your  njime  and  position,  dr. 

Mr.  Roland.  H.  M.  Roland,  R-o-l-a-n-d.  I  came  to  Wilmington  as 
superintendent  of  schools  in  1936,  but  I  had  been  in  two  or  three  other 
areas,  f.ll  of  them  iu  biracial  schools.  I  have  been  dealing  over  36 
years  with  whites  and  blacks  in  trying  to  get  all  of  these  different  ele- 
ments between  the  races  adjusted.  * 

We  should  have  a  trial  project  run  by  some  people  who  have  had  a 
lot  of  experience  with  both  races.  I  took  so  much  pride  in  my  neighbor- 
hood schools  that  I  can  say  this,  probably  boastfully,  that  we  were  a 
model  for  the  U.S.  Office  of  Education  when  they  sent  people  from 
foreign  countries  down  to  visit  us. 

We  had  hundreds  to  come.  Thirty-one  came  one  year  from  Germany 
alone.  But  now,  if  we  can  work  out  a  program  that  the  Negroes  can 
profit  by,  like  we  had  in  the  Negro  schools  better  equipped  than  most  of 
the  schools  North  or  South,  it  might  not  be  a  typical  situation,  but 
there  are  plenty  of  them  that  are  functioning  exceedingly  well. 

Cliairman  Ceixer.  May  I  refer  to  something  that  is  in  the  statement 
that  we  have  placed  in  the  record. 

You  speak  of  certain  rather  startling  facts,  and  you  state  as  follows : 

Of  the  many  IHs  and  d*  jiorallzatlon  resulting  from  this  tragic  mistake,  the 
most  alarming  is  the  startling  increase  In  VD. 

I  presume  that  is  venereal  disease  ? 

Mr.  Roland.  Yes,  and  that  has  increased. 
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Chairman  Oeller.  I  am  quoting  your  statement:  "Especially  among 
white  girls,  D.C.  and  N.Y.C.  and  scores  of  other  cities  report  similar 
results.  The  usual  estimate  is  that  only  10  percent  of  the  total  cases  are 
reported." 

Then  you  give  some  statistics  on  what  you  call  evidence  of  the 
spread  of  venereal  disease  among  black  students  in  these  integrated 
schools.  Where  did  you  get  all  of  this  information? 

Mr.  Roland.  The  Board  of  Health  of  Wilmington. 

Chairman  Celler.  Did  you  nail  down  the  fact  that  VD  was  caused 
by  integration? 

Mr.  KoLAND.  This  was  the  senior  high  school  alone.  We  have  only 
his  year  when  junior  high  schools  integrated  by  busing  to  have  racial 
integration.  Morality,  peace,  and  everything  else  went  by  the  board. 

Chairman  Celler.  Could  not  that  have  been  caused  by  other  factors 
than  busing?  We  know  that  in  New  York  City,  from  whence  I  come, 
that  dread  disease  is  spreading,  but  I  don't  know  of  any  records  in  the 
Public  Health  Service  of  New  York  City  which  point  to  the  fact  that 
busing  has  caused  an  increase  in  VD. 

Mr.  Roland.  Of  course,  it  is  not  on  the  bus.  It  is  the  fact  tha^  these 
people  are  so  dissatisfied,  sir.  And  the  increase  did  not  increase  ^ndel 
freedom  of  choice,  but  immediately  after  the  integration. 

I  would  like  to  say  one  more  thing  in  conclusion.  This  is  one 
thing  that  I  want  to  be  sure  that  you  understand  what  happened. 

Mr.  Hause.  Mr.  Chairman,  it  is  strange  to  me  that  this  jfour-page— 
is  that  the  only  thing  that  is  going  in  the  record?  Over  this  iour-page 
report  you  mention,  and  it  is  the  very  bottom  and  last  thing? 

Chairman  Celler.  We  will  accept  whatever  you  desire  to  place 
on  file  with  the  committee.  We  will  accept  that,  of  course. 

Mr.  Hause.  I  was  wondering  why  that  one  item  caught  y.mr  atten- 
tion. 

Chairman  Celler.  We  will  accept  the  entire  document. 

Mr.  Roland.  Turn  to  pace  3  and  I  think  we  can  explain  to  you  what 
the  U.S.  Department  of  Labor  said.  Unless  something  is  done  with 
these  students  at  the  end  of  the  busline  to  pve  them  an  opportunity 
to  succeed  in  the  work,  tlien  we  are  killing  the  very  thing  we  think  we 
are  doing.  We  are  causing  the  ills  that  we  and  you  are  trying  to  cure. 

Now,  here  at  the  top  of  pa^e  3  is  photostatic  copy  of  a  report  of 
the  U.S.  Office  of  Education  following  the  survey  of  the  Armed  Forces 
qualification  test.  I  won't  go  into  that,  but  I  want  to  picture  two  class- 
rooms you  have  after  you  finish  busing. 

Now,  some  of  these  places,  like  in  Richmond,  that  you  are  going 
to  take  the  pupils  from  center  of  the  city,  there  are  whites  and  blacks 
in  there,  and,  of  course,  this  applies  only  to  blacks,  and  take  them 
out  to  the  suburban  schools.  Wnat  do  they  do  when  they  go  in  the 
classes  in  the  suburl?an  sohools?  What  happens  to  them? 

If  you  put  the  quota,  the  percentage,  which  in  the  county  is  13  white 
students  to  five  blacks,  and  let's  see  where  they  come  according  to  the 
test  of  the  Army. 

In  37  years  of  testing,  I  found  close  to  these  results.  And  I  have 
checked  it  in  many  of  the  48  States,  and  it  doesn't  deviate  from  this 
sufficiently  to  trv  to  explain  any  other  findings. 

When  you  take  the  total  picture,  n-ost  of  the  things  where  you  find 
deviations  is  when  they  take  a  very  .small  sample.  On  the  left  there 
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you  have  a  teacher  with  18  students,  and  there  you  have  a  rank  accord- 
ing to  the  potential  development  of  the  child.  What  he  is  capable  of 
doing.  And  that  is  according  to  the  50  years  of  experience  of  the 
Army  and  of  thousands  of  other  school  systems. 

Now,  you  have  in  these  classes  at  least  11  or  12  or  15  levels  of  ability 
in  reading  and  knowledge  of  the  subject,  in  some  of  them  in  this 
group. 

Mr.  HuxoATE.  Mr.  Chairman,  may  I  inquire  briefly  at  this  point? 
Chairman  Celler.  Yes. 

Mr.  HuNOATE.  Let  me  ask  you  a  question  briefly,  and  then  I  want 
to  ask  Mr.  Hause  a  few  questions. 
As  I  understand  it,  this  statement  will  be  made  a  part  of  the  record. 
Chairman  Celler.  Yes. 

Mr.  HuxoATE:  But  do  you  agree  with  the  Broicn  decision  ? 

Mr.  Roland.  Yes;  I  think  a  long  time  ago  we  should  have  had  free- 
dom of  choice.  In  othei  words,  I  telieve  in  freedom,  and  now  it  is  not 
free<'om. 

Mr,  HuNoATE.  Pardon  me  a  moment. 

Mr.  Hause,  you  had  some  newspaper  clippings  there.  I  would  ask 
that  they  be  placed  on  file  with  the  committee  to  be  available  to 
members. 

Chairman  Celler.  That  is  agreeable.  You  wish  to  have  those  news- 
paper clippings  on  file,  and  we  will  accept  them,  if  you  wish. 

Mr.  HuNOATE,  Mr.  Hause,  you  stated  m  1968  there  were  five  mur- 
ders. How  many  murders  were  there  in  1967  ? 

Mr.  Hause.  It  depends.  There  were  five  murders,  school  connected. 
There  were  a  lot  more  accidents.  I  am  speaking  in  reference  to  schools. 
Prior  to  this  there  was  none* 

Mr.  HuNOATE.  What  about  1971,  how  many?  How  many  murders 
were  school  connected  in  1971  ? 

Mr.  Hause.  There  were  two.  I  am  giving  you  a  total  of  five  mur- 
ders since  the  forced  busing  began  in  1968. 

Mr.  HuxoATE.  That  is  for  the  whole  period  ? 

Mr.  Hause.  I  don't  know  where  you  are  from,  but  that  is  ^  lot  of 
murders  in  our  community. 

Mr.  Hunoate.  Well,  despite  my  debonair  attitude,  I  am  not  from 
New  York. 

Mr.  Hause.  I  was  saying  in  relationship. 

Mr.  Hunoate.  I  noticed  a  verse  on  the  back  of  the  paper  about  the 
tragedy  at  Williston;  and  since  I  have  modest  piano  abilities,  I  won- 
dered what  the  melody  was  to  the  verse :  "Along  came  Justice  Warren 
Burger,  giving  evil  rulings,  he  stripped  the  young-uns  of  their  brains, 
to  equalize  their  learning." 

The  decision  we  are  talking  about  in  many  of  these  problems  arose 
about  1968,  and  you,  of  course,  appreciate  that  Justice  Burger  was 
not  appointed  until  1970, 1  think.  Isnx  that  correct? 

Mr.  Hause.  YOs.  P  t  the  forced  busing  wns  initiated.  What  we  are 
saying  is  that  forced  nusing  is  not  the  solution  to  our  problem.  It  only 
aggravates  a  situation.  I  saw  it  firsthand.  I  saw  it  when  I  moved  down 
there.  We  were  under  an  intcgmte<l  school  system  outside  of  two 
white  schools  that  were  neighborhood  schools  for  smaller  children,  and 
that  is  understnndablc. 

But,  by  and  large,  and  you  know  I  went  down  there  from  New  York, 
with  my  eyes  wide  open.  I  thought  I  was  going  to  see  the  dir  iy  old 
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South,  se^gated  and  all  of  this  business,  because  coming  from  the 
North,  this  is  the  way  I  believed.  But  going  to  the  South,  and  regis- 
tering my  children,  I  said,  thank  goodness,  the  problem  has  been  solved, 
and  it  was  solved  under  the  freo(U)m-of -choice  plan,  and  there  was  har- 
mony and  peace,  and  there  was  education,  but  then  came  the  closing  of 
the  WillistDU  School,  forced  integration  and  forced  busing,  and  from 
that  point  on  schools  have  been  out  constantly  with  fighting,  with  riot- 
ing, with  looting,  and  just  prior  to  this  we  had  none  of  that 
Mr.  HuxGATE.  Thank  you  very  much. 

Mr.  Roland.  I  want  to  straighten  odt  this  one  thing  about  the  forced 
busing. 

Chairman  Celler,  May  I  ask  you  to  be  as  brief  as  you  can.  We  have 
another  witness,  and  the  House  will  be  in  session  in  a  few  moments. 
So  we  will  ask  you  to  terminate  as  quickly  as  you  can. 

Mr.  Roland.  The  busing  in  1968  was  done  locally.  It  was  in  1971  that 
the  Burger  order  came  out  that  wrecked  all  of  the  schools  in  our  county, 
tore  them  all  to  pieces,  and  sent  them  everywhere  without  any  pre- 
paration whatsoever. 

I  want  to  finish  this  one  thing  in  regard  to  these  two  schools.  When 
you  take  a  city  center  school  and  take  it  over  to  a  suburban  school,  there 
IS  veiT  little  overlap  in  the  ability  and  speed  of  learning.  You  have 
already  then  adapted  for  every  classroom  a  dual  school  system  with 
dual  standards,  and  that  is  what  we  have. 

We  are  promoting  children  who  have  not  earned  a  promotion  when 
the  teachers  didnt  \\^nt  to  do  it.  You  present  them  to  the  next  grade, 
and  they  fail.  What  do  you  hav^,  in  a  few  years?  We  have  bedlam.  We 
have  been  through  it,  and  we  know  what  they  are  froinc:  to  set  in 
Pontiac,Mich.  h     h  b 

I  am  not  saying  you  cant  get  integration,  but  you  can't  get  it  as  it 
IS  being  done  by  HEW  and  the  judges.  I  am  afraid  the  judge  s  are  act- 
ing m  our  area  as  superintendents,  school  supervisors,  and  for  place- 
ment of  children.  We  had  well  trained  teachers  to  teach  those  who  are 
going  to  college. 

Thwik  you,  gentlemen. 

Chairman  Celler.  Thank  you,  Mr.  Hause:  (  Pd  thank  you,  Mr. 
Roland. 

Mr.  Polk.  Mr.  Chairman,  may  I  ask  this  question  ? 

In  the  press  clippings  submitted  for  the  file,  did  you  include  in  the 
clippings  the  school-related  activities  of  a  group  called  "The  Rights 
of  \Vhite  People"?  ^  ^ 

Mr.  Hause.  Yes,  it  would  be  in  thera  I  don't  know  what  you  refer  to. 
The  Rights  of  White  People  organization  is  one  ])art  of  our  problem. 
It  IS  a  militant  white  group,  as  is  the  Black  African  Society,  which  is 
on  the  other  side  of  the  coin. 

And  prior  again  to  forced  busing,  there  was  no  such  thing  as  ROWP 
militant  group.  We  had  a  peaceful  community,  and  we  were  on  our 
way  to  educating  people,  and  that  ROWP  is  part  of  the  group  that 
came  out  of  this. 

Mr.  Polk.  These  organizations  are  not  contributing  to  the  solution 
of  the  problem,  are  they  ? 

Mr.  Hause.  Absolutely  not.  In  fact,  they  are  leading  into  it.  When 
emotions  rise,  militant  groups  can  take  over,  and  they  have  taken  over 
on  both  sides,  and  I  am  afraid  you  are  going  to  read  about  Wilmington, 


672 


N.Cm  very  shortly,  and  I  work  on  the  human  relations  board,  and  we 
are  trying  to  cool  things  and  calm  things,  and  we  arc  on  the  brink  of 
bloody  race  riots. 
Mr.  Polk.  Thank  you. 

Chairman  Celler'  Thank  you  very  much,  Mr.  Roland  and  Mr. 
Hause. 

Our  next  and  final  witness  this  morning  is  Mr.  David  J.  DohcrLy, 
executive  director  of  Pontiac  Urban  Coalition. 

STATEMENT  OF  DAVID  J.  DOHEKTY,  EXECUTIVE  DIEECTOK, 
PONTIAC  UKBAH  COALITION 

Mr.  RoHERTY.  Mr.  Cliainnan  and  members  of  the  committee.  I  will 
try  to  be  as  brief  as  possible.  I  want  to  give  some  background  of  the 
city  of  Pontiac  as  it  was  prior  to  the  integration  order,  so  /on  can  see 
what  was  affected  when  the  court  issued  its  decision. 

The  city  of  Pontiac,  Mich.,  is  the  industrial  center  and  county  seat  of 
Oakland  Comity,  reputed  to  Ikj  the  fifth  wealthiest  county  in  he  United 
States  in  terms  of  per  capita  income.  A  city  of  85,300  peopi-;,  its  three 
major  automobile  and  truck  facilities  employ  more  than  37,000  men 
and  women. 

Pontiac,  whose  unemployment  rate,  according  to  recent  figures  of  the 
Michigan  Employment  Security  Commission,  is  almost  15  per.rent,  40 
percent  more  than  the  rest  of  the  county,  is  home  ifor  more  than  95  per- 
cent of  all  the  blacks  <\ho  reside  in  the  cities  of  Oakland  County  and 
more  than  90  percent  of  all  the  Latin  Americans  in  the  county. 

Pontiac,  with  less  than  lU  percent  of  the  county  population,  has  con- 
structed 58  percent  of  all  Federal-  and  State-sponsored  housing  for  the 
poor  and  senior  citizens  of  the  county.  Pontiac  is  the  leader  in  health 
facilities,  with  four  major  hospitals.  Pontiac's  total  population  is  62,- 
000  whites  and  23,300  minorities. 

THE  PONTIAC  SCHOOLS 

The  boundaries  of  the  school  district  of  Pontiac  contain  Uu-  entire 
city  of  Pontiac,  plus  sections  of  four  outlying  townships  and  a  village. 
The  enrollment  m  the  Pontiac  schools  in  10()5-60  was  22,772;  tn  1970- 
71,  it  was  23,807;  and  this  present  school  year  it  is  21,300.  Tlie  per- 
centage of  black  enrollment  in  1965-60  was  26.5;  in  1970-71,  it  was 
32.7;  and  this  school  year,  it  is  37.  The  Latin  American  enrollment  is 
indicated  at  ahoxxt  5  percent. 

In  June  1968,  the  Michigan  Civil  Rights  Commission  held  a  T-day 
public  inquiry  into  the  status  of  race  relations  in  Pontiac.  Their  report 
stated  in  part  that: 

Pontiac  is  a  city  divided  by  racial  and  ethnic  prejudices  and  fears.  Negro  a.ul 
Spanish-American  citizens  arc  excluded  from  full  participation  in  eniploymt>nt, 
housing,  education,  and  social  services  ♦  *  *.  Residential  areas  of  the  city  c.  x* 
clearly  segregated,  with  nonwhitos  confined  to  a  slowly  expanding  ghetto  ;r 
the  southeni  part  of  the  city  *  *  ♦  school  segregation  has  existed  in  Pontiac  since* 
before  World  War  II.  This  is  true  primarily  because  the  city's  educational  pro 
gram  is  organized  on  a  neighborhood  basis. 

Pontiac  has  28  elementary  schools  *  *  *  75  percent  of  all  black  elementary 
school  children  attended  six  schools  which  were  more  than  80  percent  nonwhite. 
Of  the  total  white  youth  in  elementary  grades,  75  percent  attended  15  schools 
which  had  less  than  0  percent  nonwhite  students. 
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cIlidhZZfA't.^^^^^^  ^•^^'h^'-  they  were 

the  SdSts  if.  Pn.S  1^3'  accident,  it  is  apparent  that 

fied7  prfS«  ..i'"?  iT'"  •  ""^^'I'^ess  and  tension  have  been  identi- 
te^s  of  flight  lJ.tiroi'5tta&?pLf^^^^  ^''P™^^' 


A  SECOND  CHANCE 


tiac  fechool  District  calling  for  the  transporting  of  9,500  children 

It  IS  important  to  note  that  frequent  claims  have  Ln  made  that 
he  cost  of  transporting  children  is  excessive  and  in  disp^opSbn  to 

^f^^nnHn^'^'  ^  "^  "'''!'^*'""      segregated  minority  schools. 
.      ^.  ?  "?-*h'^Ti^.^""P'y       t"'®'  the  claims  of  busing  opponents 
notwithstanding.  Prior  to  the  1971-72  school  year,  when  the 

SZortfn^  ^vas  first  iinplementcd,  the  PontL  School  DistJS  fv^s 
IX^rl  ^  ?'  ■■''ho  either  lived  too  far  from  school  to 

fT^nt.?  J°  "".t  ""^  ""^IH'"^  presented  a  hazard.  The  amount  spent  for 
nSnntVf^  ^u""  "^''^'K^'i  ""^^  ^''^28,500.  There  was  no  parental  op- 
position but  rather  parental  support  for  this  type  of  busing. 

As  the  integration  plan  got  underway,  the  1971-72  school  - -ar 
witnessed  a  total  of  9,500  children  who  arc  presently  iSng  trans- 
ported, a  net  increase  of  5,725  children.  The  total  amount  budgeted 
?or  all  busing  >n  1971-72  is  $fi81,581,  or  a  net  increase  of  $353,081, 
which  IS  solely  attributable  to  transportation  for  integration.  This 
amount  is  1.5  percent  of  the  total  operating  budget  of  the  Pontiac 
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The  above  amount  could  scarcely  make  a  sijrnificant  chanpe  ir.  the 
educational  program  of  more  than  8,000  minority  children,  and  even 
if  sufficient  dollars  were  available,  tliey  could  not  lesolve  the  basic 
evil  of  segregated  education. 

One  must  also  realistically  -xamin**  the  proposition  that  if  busii.g 
could  be  halted,  sufficient  mo'nc/s  would'or  might  b^-  provided  to  insure 
a  better  education  for  minorities.  Given  the  past-  response  of  the  gen- 
eral public  and  the  existing  oi)position  to  increased  t^ixes,  is  it  likely 
that  once  the  threat  of  busmg  is  removed  there  woulu  be  any  further 
discussion  of  additional  support  to  minority  schools  ?  That,  of  course, 
I'^ves  out  the  question  of  whether  segregation  is  still  an  evil  in  that 
case. 

The  major  question  facing  the  Pontiac  schools  at  this  time  is  whether 
or  not  the  integration  plan  is  achieving  its  objectives  and  is  gaining  the 
support  of  students,  parents,  and  teachers. 

To  resi>ond  adequately  to  that  question  requires  an  understanding  of 
the  anguish,  frustration,  and  confusion  shouldered  by  teachers  and 
students  during  the  fall  semester  when  white  parents  blocked  buses, 
picketed  schools,  hurled  verbal  ab  ises,  closed  local  industry,  and 
created  a  general  state  of  emergency  and  chaos,  all  in  the  name  of 
defending  their  legal  rights  to  oppose  the  law. 

The  hatreds  that  were  exposed  througliout  our  community  are  ample 
evidence  to  convince  those  who  were  directly  involved  that  the  issue 
was  not  busing  but  rather  integration  and  fear. 

Today  in  Pontiac,  most  of  the  fear  has  been  overcome  by  a  new  ex- 
perience open  to  those  parents  and  students  willing  to  give  it  a  try. 
That  experience  is  understanding  and  friendship. 

To  be  sure,  there  are  still  a  lot  of  interpersonal  problems  to  be  over- 
come. An  entire  lifetime  of  resentment  anil  fear  by  both  blacks  and 
whites  cannot  be  easily  altered  in  a  short  time,  but  the  mechanics 
of  the  program  are  working  much  better  than  most  had  expected. 

Spokesmen  for  the  school  administration  announced  recently  that 
calls  of  complaint  and  disniptions  in  school  were  now  nmning  just 
about  the  same  as  in  previous  years.  It  would  be  a  major  miracle  if  the 
classroom  achievement  were  at  all  iniproved  over  previous  years,  given 
the  lurmoil  and  anxieties  of  the  first  few  months  of  school.  Many 
teachers  feel  that  after  this  year  of  acclimation,  next  year  will  offer 
new  opportunity  for  academic  growth. 

The  most  significant  fact  is  that  for  the  first  time  in  years  there  is  a 
new  hope  for  our  children,  and  that  means  a  new  hope  for  all  of  us. 
Parents,  black  and  white,  are  meeting  and  working  in  their  PT  A  clus- 
ters; teachers,  black  and  white,  are  consulting  together  in  their  new 
assignments;  students,  black  an«l  white,  are  getting  to  know  each 

other.  •     1     i.v  ' 

Many,  of  course,  are  still  frij^htoned— some  to  the  pomt  that  they 
will  leave  the  school  district  if  they  can.  Many  more,  however,  are 
catcfting  the  spirit  of  hope  that  they  can  make  it  work.  Remember, 
2  years  ago  the  future  seemed  hopeless. 

*I  want  to  comment  on  the  point  brought  up  earlier  of  the  fact  that 
students  need  to  be  taught  respect  of  themselves  and  respo-^t  of  others 
before  being  integrated.  We  would  like  to  ask  the  question  of  how  you 
teach  respect  of  others  in  isolation,  respect  Avhen  they  are  growing  up 
in  an  isolated  white  suburb,  respect  when  they  are  going  to  an  all- 
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white  school,  respect  when  they  are  home  in  an  all-white  environment, 
and  then  put  into  a  plant  in  t)*»troit  or  Pontiac  with  black  workers, 
chicano  workers,  and  white  wrkers  on  the  line  aside  each  other;  they 
are  not  integrated;  they  are  only  racially  mixed,  and  that  is  where  we 
have  the  problem. 

Recently  the  Pontiac  Urban  Coalition,  an  organization  representing 
coirimunity  leadership  from  churches,  labor,  government,  business, 
civic  groups,  and  educational  institutions,  supported  this  resolution: 

Resolution  ty  the  Board  of  Governors  of  the  Pontiac  Urban  Coalition  on 
Behalf  of  the  Transportation  of  Students  for  the  Achievement  of  QuaUty  Inte- 
gration, February  10,  1972. 

Whereas,  the  Pontiac  Urban  Coalition  was  created  as  a  broad-based  coalition 
of  leading  Pontiac  area  citizens  to  address  the  problems  of  urban  life,  particu- 
larly as  they  affect  the  residents  of  the  City  of  Pontiac,  and 

Whereas,  equity  of  quality  education  for  all  area  residents  is  the  keystone 
for  the  development  of  a  health  and  progressive  community,  and 

Whereas,  integrated  quality  education  in  the  Pontiac  school  district,  particu- 
larly at  an  early  age,  is  a  proved  means  of  dissolving  social  barriers  and  mls- 
understanJings  as  well  as  creating  a  common  sense  of  understanding  and  dignity 
beneficial  to  successful  particii^atlon  in  a  pluralistic  society,  and 

Whereas,  integrated  quality  education  has  been  demonstrated  to  be  education- 
ally advantageous  to  minority  children  and  to  be  of  no  educational  detriment  to 
the  majority  population,  and 

Whereas,  the  goal  of  integrated  quality  education  should  not  be  thwarted  by 
the  unpredictable  time  necessary  for  open  bousing  and  equal  employment  oppor- 
tunities to  support  the  neighborhood  school  concept,  and 

Whereas,  the  transportotion  of  children  to  attain  the  above  objectives  of 
better  educational  results  both  academically  as  well  as  socially  has  raised  new 
hopee  and  provided  a  better  school  climate  for  long-term  growth  and  develop- 
ment, in  spite  of  strong  initial  ox)position,  and 

Whereas,  local  school  administrators,  teachers,  parents,  and  students  have 
recently  voiced  publicly  their  belief  that  significant  progress  has  been  achieved 
since  the  opening  of  school,  and  that  the  normalcy  of  school  activity,  lessening 
of  fears,  and  the  increased  support  by  parents  are  signs  which  indicate  that 
the  Pontiac  community  is  stabilizing  and  preparing  for  renew^ed  growth; 

Therefore  Be  it  Resolved,  that  the  Board  of  Governors  of  the  Pontiac  Urban 
Coalition,  recognizing  that  the  transportation  of  students  is  an  added  financial 
burden  and  a  personal  inconvenience,  nevertheless  supports  the  approach  in 
appropriate  circumstances  as  a  successful  and  necessary  means  of  attaining 
the  paramount  goal  of  integrated  quality  education  and 

Be  it  further  Resolved,  That  the  Pontiac  Urban  Coalition  is  adamantly  opposed 
to  any  Federal  statute,  any  amendment  to  the  United  States  Constitution,  or  any 
effort  by  the  Legislature  of  the  State  of  Michigan  which  would  in  any  way  deny  a 
school  district  the  right  to  transport  students  to  attain  racial  balance  in  its 
learning  institutions  for  the  purpose  of  quality  cdu-^dtion,  and 

Be  it  further  Resolved,  Thi  t  the  members  of  this  Board  wish  to  formally  state 
their  suwwrt  for  the  positive  strides  taken  by  the  citizens  of  Pontiac  to  correct 
serious  educational  inequities  in  our  community  and  we  are  opposed  to  any 
legislation  that  will  endanger  the  progress  which  has  been  made. 

This  resolution  has  since  been  endorsed  by  54  out  of  Pontiac's  66 
block  clubs  representing  approximately  6,500  residents.  It  has  been 
endorsed  by  the  local  chapter  of  the  league  of  Women  Voters  and  by 
their  State  committee. 

The  Concerned  Clergy  of  Pontiac,  representing  over  45  pastorates, 
has  endorsed  the  resolution  as  well  as  several  civic  groups  and  ad  hoc 
citizens'  bodies  in  support  of  integrated  schools.  I  was  receiving  phone 
calls  as  late  as  12:30  this  morning  from  groups  calling  in,  asking  to 
endorse  the  resolution. 

Gentlemen,  we  are  all  very  much  aware  of  the  disadvantages  and 
imperfections  inherent  in  a  plan  to  transport  children  for  integrated 
quality  education,  but  we  were  even  more  painfully  aware  of  the 
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inevitable  loss  of  human  talent,  continued  social  stress,  and  possible 
demise  of  our  community  if  we  did  not  act  immediatdy  to  right  what 
was  an  ever-worsening  situation. 

This  is  not  the  final  answer.  Much,  much  more  has  to  be  achieved 
if  we  are  going  to  make  our  urban  educational  systems  worthy  of  all 
of  our  children.  In  the  meantime,  however,  Pontiac  cannot  turn  back. 
As  a  community,  we  have  come  too  far  and  suffered  too  much  to  give 
up  our  gains  and  return  to  a  pattern  of  segiegation  which  runs  con- 
trary to  all  that  America  stands  for  and  which,  m  my  estimation,  spells 
disaster  for  our  society.  Issues  of  such  overwhelming  dimension  call 
for  leadership  decisions  of  equal  understanding  and  wisdom.  Most  of 
the  objections  to  busing  for  quality  integrated  education  are  being 
overcome  in  Pontiac.  Fear  is  still  the  major  obstacle,  and  we  cannot 
allow  it  to  dictate  the  course  of  the  next  generation. 

Jifext  Monday,  you  will  have  the  opportunity  of  hearing  testimony 
from  among  the  leadership  of  Pontiac's  student  bodies.  Please  ask 
them  pNointedly  about  the  changing  attitudes  in  our  city.  Thank  you 
for  giving  me  this  opportunity  of  speaking  with  you. 

Chairman  CELLKn.  Mr.  Zelenko. 

Mr.  Zklkxko.  Mr.  Chairman,  Mr.  Hungate,  be/ore  he  left,  asked 
this  question  to  be  asked :  On  page  4  of  your  staten.  jnt,  Mr.  Doherty, 
you  refer  to  the  increase  in  the  costs  of  operating  school  transportation 
as  a  conseauence  of  desegregation.  Congressman  Hungate  wanted  to 
know  whether  that  net  ^ain  antuially  of  $350,000  covers  capital  expen- 
ditures as  well  as  cost  of  current  operations. 

Mr.  DoiiKRTY.  Yes;  capital  expenditures  of  buses  are  being  written 
off  over  a  5-year  period,  and  this  covers  this  year's  proportion  of 
capital  expenditures. 

Mr.  Zelknko.  Finally  he  wanted  to  know  whether  1.5  percent  of 
total  operating  budget  included  such  capital  expenditures  or  whether 
there  was  another  budget  that  covered  th \t 

Mr.  Doherty.  Yes;  there  is  a  building  fund,  bond  issues  are  levied 
in  the  State  of  Michigan  for  buildings,  and,  of  course,  this  would  even 
reduce  the  1.5-percent  figure  since  the  capital  expenditures  for  the 
purchase  of  buses  is  included  in  that  $1^28,000  which  makes  up  1.5 
percent. 

Mr.  Zelenko.  It  is  included  in  that  figure? 

Mr.  Doherty.  Yes. 

Mr.  Zelenko.  Thank  you  very  much. 

Chairman  Celler.  We  appreciate  the  public  spirit  you  have  shown 
here  and  the  fact  that  in  Pontiac  there  are  real,  concerned  citizens 
who  are  very  much  disturbed  about  this  difficult  problem  and  seeking 
ways  to  solve  it.  Thank  you  very  much. 

Mr.  Doherty.  My  point,  if  I  n-ight  add,  Mr.  Chairman,  in  con- 
clusion, is  that  Pontine  is  a  city  in  isolation  in  Oakland  County. 
We  have  to  resolve  the  problems  ourselves,  and  we  feel  we  have  come 
a  long  way,  and  the  people  of  our  community  are  saying. 

Please,  that  ^reat  group  in  the  middle  taat  back  laf;t  September  was  being 
pulled  by  emotion  against  the  integration  order  seeiiw  to  be  supporting  more 
and  more ;  we  are  succeeding  in  Pontine,  and  please  don't  turn  us  back.  Thank  you. 

Chairman  Celler.  Thank  you  very  much. 

At  this  point  I  shall  include  in  the  record  the  following:  A  state- 
ment of  Hon.  J.  Kenneth  Robinson,  a  IT.S.  Representative  in  Con- 
gress from  the  State  of  Virginia;  a  statement  of  the  Hon.  Page 
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Belcher,  a.  VS.  Representative  in  Congress  from  the  State  of  Okla- 
homa; and  remarks  made  by  Hon.  Charles  W.  Whalen,  Jr.,  of  Ohio, 
on  the  floor  of  the  House  of  Representatives  on  Februa.y  28  1972- 
as  well  as  a  number  of  other  statements  and  documents.  ' 
(The  statements  and  documents  referred  to  follow:) 

Statement  op  Hcn.  Page  Belcher,  a  U.S.  ftEPBESENTAxnE  in  Congress  Fbom 
THE  State  op  Oklahoma 

n  L»fl"^«*  1"»"J^        opportunity  to  submit  my  stetement  coupled  with 
°r  l'""'^  ®  J-  K'***-  President  of  the  Board  of  Edura 

of  Okfahoma*^     "  ^  Congressional  iSt 

«nL*ll.''^fo"'^.''*"*1!li*"'  """^      nc-companying  letter  in  order  to  help  you  pre- 
?n»u.»"."^"^*  for  either  a  constit.itional  amendment  or  other  appropriate  leX 
Utive  language  I  know  this  distinguished  Committee  will  heir  much  testi 
mony  covering  the  entire  spectrum  and  wi"  explore  In  depth  thro^^h  the  aid 

L'l.S^otrv.r??^!'^''  -"a'n  a^i' 

w^th„  i^^""^  "H"  «'«Pon'''We  manner.,  Neariy  eveiy  "bad  aw  "hw 

been  tte  result  of  haphazard  draftsmanship  or  hasty  passage.  Xe«iless  to  mv 
fi"'li^r*  Constittition  Is  the  "Supremp  Law  of  the  lint^^  ^m^^ut^i 

meit'f^'r  genl?atlTn7 to^'c^mT'"*'  "'""''^"'"^  '"^  °'"<'-™ 

mf^nJV«t^'  fL'''?''  P^/fer  any  casual  suggestions  or  alternatives  as  to  the 

^te  f^  thrd?,/  i^"'r '""'i'*'  *"^P'"*'«  ^-onsensus  of  ,ny  constitu! 
ents  for  the  dire  need  in  the  manner  of  an  end  result 

An  approach  taken  to  eliminate  the  undcuirahh  and  uMOund  mandates  hu 
the  take  of  integration  i»  in  my  opinion  what  is  required  of  Congrett 

lnws^n%a^Ie^^p1M•'''"*^™^'°"  ''''        Committee,  it  becomes  evident  that 
""^^'a'P  this  area  of  grave  social  tension  then  I  urge  the  Committee 
pWe  ^Kult^dSrS  L"  'H'  ?^  ronstitntlomil  amendment  to  a^o^ 

On  ^ve7al         „tf«  I      '^T'  ""li"'*'''  °'  «"»  country, 

n*  iSi.^If.„   occasions  I  have  ''i.scH.s.sed  with  various  memlwrs  of  the  Board 

ree^o^PrL  TJ"''  "'"'''I  P'""'*"""  encountered  «1th 

rr;/  "  *^V^  conversations,  I  have  learned  that  the  Boar<l  in  Tulsa  had 
to  re^ase  approximately  300  teachers  last  fall  because  raises  In  safaris  In 

anSth?^^..  t?me"'thef''''''  '"/«"'^.r-""'^"'"-  "''t^'"?  n^w'SUl^ 
ann  ar  tne  same  time,  they  were  faced  w  th  the  increased  costs  of  nrovidine 
a  transportation  system  under  a  mandate  of  a  U.S.^urt  of  ApwaKho^ 
costs  Iwing  set  out  in  Mr.  Rigg's  letter.  appeals— those 

tt  ?L^^^^'  raoney  to  pay  for  all  of  the  before-mentioned  items  and 

vel?  «nd  hor'*^./"?"'  approximate  budget  of  $43  mnilon  a 

y^r  and  they  can't  Increase  their  revenues.  So  we  are  simply  looking  at  a  sltn- 
ation  of  rising  costs  but  a  limit  on  revenues.  ^  ^"^ 

busing  •^ThIJ^"^^L™"'  V'T  1*"?"  constituents  against  "fo^ed 

n.m Htv  oTl^i/  5l  ""^^  1"'  "ther  are  parents  concerned  with 

quality  education.  The  ineml)ers  of  the  Board  with  whom  I  hnve  »iiibr,J  i^iii 

l?u  'thev  n'lL" P™^'«'«  "  lualit?  ^u^tion'for  the  children 
nreeral  r„H"'?;^r'  "^"T  "  '"^^  •"""^^  ^  implement  q.iallty^ucS  S 

to'?mt!]Il!.''!^,,«mrU''''*'I',  the  prime  responsibility  and  power 

oPnTJjf  j^iu  education  is  the  !ocal  school  board.  How  can  the  costs  of 
deS  «  nT.M-i""?"  'f  ^"""""l         the  money  diverted  for  hts  p"?So2e 

?™i  Z"'  .'''^'^'^.?'  «n  "'e  l>"'««Ut  of  a  quality  edtication?  Wbat 

&"n.S!;^otl^^^^^^^^^^^     "  .«  s.ttin^S^^h'^J 

are  a«e  Xti2So  ^.;^;he"".^„ir."'*  <'"«'".''ernllo„  l^„„rthe  cou'S^' 

arc  niitfiniiniiR  to  u«e  the  school  syHtemfl  as  a  method  of  <"orKH»tlni?  t.« 
balances  which  may  or  ,nay  „ot  have  been  the  result  of  discS!."torrho"lsl?B 
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patterns.  In  most  instances  persons  select  homes  based  on  their  economic  and 
socinl  structure.  A  very  useful  purpose  of  the  educational  process  has  been  the 
local  interest  of  the  parents  in  the  area  schools  that  their  children  attend.  With- 
out this  common  bond  among  the  parents,  teachers  and  the  children,  much  will 
be  lost. 

There  is  no  doubt  that  discrimination  has  been  practiced  in  many  instances  as 
to  housing  patterns  but  now  some  of  the  courts  are  overextending  the  famous  1954 
Brotm  V8  Board  of  Education,  since  they  have  no  authority  under  the  Constitu- 
tion or  federal  statutes  to  force  the  childrrn's  parents  or  other  adults  to  move, 
to  reshift  the  children  of  this  country.  Wuen  we  take  this  into  consideratioii 
with  the  attitude  of  the  U.S.  District  Court  in  the  recent  Richmond  decision,  the 
ruling  on  ad  valorem  taxes  in  the  State  of  Texas  by  a  federal  court,  it  appears 
tJiat  some  federal  courts  are  embarking  on  a  concept  away  from  local  schools 
and  states  rights  and  are  attempting  to  establish  a  national  school  {system.  In 
my  opinion  this  attitude  is  repugnant  to  every  principle  on  which  our  country  was 
founded. 

I  must  therefore  ask  the  question  v/).ich  I  certainly  haven*t  been  able  to 
answer — what  good  will  all  of  this  do,  the  way  things  are  presently  being 
conducted? 

I  urge  that  quality  education  is  the  key  when  the  schools  are  involved  and 
this  is  the  responsibility  of  the  Congress,  courts,  state  and  school  boards  under 
the  14th  Amendment  and  the  1954  Brown  case  and  not  the  establishment  o£  an 
arbitrary  percentage  of  racial  mix. 

As  I  stated  in  my  recent  letter  to  you,  Mr.  Chairman,  I  feel  this  issue  is  of 
the  highest  priority  and  it  is  imperative  that  the  Committee  lake  final  action 
and  report  out  the  solution  that  can  be  brought  to  a  final  vote  before  our  schools 
are  once  again  engulfed  by  a  nebulous  legal  cloud  in  the  upcoming  fall  term. 


Board  of  Education,  Tulsa  Public  Schools, 

Tulsa,  Okla.,  March  6, 1972. 

Hon.  Page  Belcher, 
Member  of  Congras, 
House  Office  Building^ 
Washington,  B.C. 

Deae  Congressman  Belcher  :  This  letter  is  in  response  to  your  letter  regard- 
ing school  integration  matters  and  the  pending  legislation  in  Congress.  Pernapp 
it  would  be  useful  for  you  to  be  aware  of  some  of  the  costs  we  are  incurring  as 
a  result  of  our  litigation  with  the  Justice  Department. 

The  lawsuit  we  are  currently  litigating  with  the  Justice  Department,  con- 
cerning integration  in  the  Tulsa  Public  Schools,  has  now  dragged  on  for  about 
3%  years.  During  this  time  court  decisions  on  the  law  have  changed  so  we  have 
been  placed  in  the  position  of  taking  a  "reasonable  and  legal"  position,  only  to 
find  that  during  the  passage  of  time  court  decisions  changed  and  t^uis  have  re- 
quired us  to  develop  new  sets  of  plans. 

Development  of  such  new  plans  is  a  long  and  involved  process  that  requires 
very  considerable  staff  time  and  seemingly  endless  public  hearings.  The  uncertain- 
ti«;s  make  future  academic  planning  and  budget  projections  mo.st  diflScult.  Use 
ot  staff  time,  the  bad  effect  on  school  employee  morale,  and  lack  of  long  range 
planning  make  for  high  costs.  Such  additional  costs  are  seldom  identified,  but 
we  believe  these  to  be  a  significant  percentage  of  the  total  budget.  The  3^^  year 
period  for  litigating  a  civil  rights  suit  such  a.s  ours  is  not  at  all  untypical  of  the 
time  it  takes  to  resolve  these  matters.  The  legt*l  fees  involved  in  defending  a 
case  against  the  massive  legal  resources  of  the  Justice  Department  are  quite 
considerable. 

The  table  below  demonstrates  the  very  large  demand  on  our  resources  that 
transportation  is  making. 

TRANSPORTATtON 


Capital  outlay 

operating  cost 

Total 

1970-71......  .... 

i§7i-72.. 

1972-73.....' 

$108,075.96 
.:.:.>:.:.....  202,003.60 
.>-.:.,.....-.  294,000.00 

$322.906. 52 
1  503,150.00 
<  673, 296.00 

$430,982.48 
1  705, 153.60 
1  967.296.00 

1  Estimated. 
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Cost  figures  for  1971-  72  and  1972-73  are  estimates  subject  to  adjustment 

Already  these  costs  have  required  us  to  make  substantial  personnel  and  pro- 
gram reductions.  You  have  demonstrated  an  awareness  t  f  the  grave  fiscal  diffi- 
culties faced  by  the  Tulsa  system,  in  particular,  and  large  urban  systems  in  gen- 
eral. If  bussing  is  to  be  required,  then  federal  financing  of  all  such  required 
transportation  is  a  necessity  if  we  are  to  maintain  the  quality  of  our  academic 
program. 

Presently  the  courts  are  making  a  distinction  between  **de  jure"  and  **de  facto" 
segregated  schools  without  the  benefit  of  clear  legislation  addressing  itself  to 
that  question.  A  formidable  attempt  is  being  made  to  break  down  that  distinc- 
tion or  at  least  to  greatly  expand  the  number  of  schools  that  can  be  classified  as 
"de  jure",  with  special  rules  applying  to  "Southern"  schools. 

The  elmination  of  the  "de  facto"  category  would  have  a  lesser  impact  on  Tulsa 
than  almost  any  other  of  tlie  50  largest  school  systems  in  America.  However, 
such  a  change  would  virtually  bankrupt  most  of  the  major  urban  school  systems 
as  well  as  thousands  of  smaller  systems.  It  would  cause  a  dramatic  reduction  in 
the  quality  and  quantity  of  academic  programs  we  could  offer  here  in  Tulsa. 
Therefore,  from  a  practical  point  of  view,  the  overwhelming  majority  of  our 
Tulsa  School  Board  and  the  citizens  who  elected  us  believe  it  is  time  for  Con- 
gress to  act  in  establishing  the  priorities  in  education  and  providing  the  means 
to  fund  these  objectives. 

It  appears  thai,  the  courts  have  lost  sight  of  the  basis  for  opposing  segregation, 
as  spelled  out  in  1954  in  the  Brown  case.  Quality  education  for  all  and  elimina- 
tion of  second  class  educational  facilities  for  minority  groups  was  the  key  to 
the  Brown  decision.  The  courts  apparently  have  "painted  themselves  into  a 
comer'  in  demanding  racial  balance  in  the  classroom  as  the  major  method, 
rather  than  only  one  of  the  means  of  helping  to  achieve  this  quality  objective. 
By  going  "overboard"  on  this  singular  point,  the  courts  are  introducing  a  self- 
defeating  process.  The  funds  chewed  up  in  transportation  to  achieve  a  court 
approved  "body  count"  ratio  are  not  available  for  teachers,  books,  counselors, 
remedial  facilities,  etc. 
Very  truly  yours, 

RoBEBT  J.  Riooe,  Jr.,  President. 


Hemarks  Made  by  Congressman  Charles  W.  Whalen,  Jr,  a  U.S.  Representa- 
tive IN  Congress  from  the  State  of  Ohio,  on  the  Floor  of  the  House  of 
Representatives— Tuesday,  February  29, 1972 

Mr.  Speaker,  this  week  the  Judiciary  Committee  of  the  House  of  Representa- 
tives begins  consideration  of  various  proposals  relating  to  the  busing  of  school 
children.  In  view  of  the  mounting  national  interest  in  this  subject,  Chairman 
Celler  is  to  be  commended  for  scheduling  these  hearings. 

Busing,  of  course,  is  a  means  to  an  end,  not  an  end  in  itself.  Thus,  among  other 
reasons,  busing  has  been  implemented  to  provide  for  the  health  and  safety  of 
school  youngsters  (Ohio  law  requires  that  transportation  be  provided  children 
residing  more  than  three  miles  from  sdiool)  or  to  acheive  the  economies  of 
school  consolidation.  The  Senate  Select  Committee  on  Equal  Educational  Oppor- 
tunities estiniat<\s  that  forty  i>ercent  of  our  children— 65  percent  when  those  rid- 
ing public  trai  sportation  are  included— ride  to  school  every  day  in  the  further- 
ance of  these  objectives. 

Busing  designed  to  effect  child  safety  or  school  consolidation  has  not  been 
questioned.  The  current  controversy,  then,  centers  on  the  goal  of  desegregation 
for  which  some  school  children  are  now  being  bused.  Therefore,  my  comments 
shall  be  directed  to  the  question  of  school  desegregation  rather  than  busing,  per 
se. 

1.  t>E  JURE  SCHOOL  SEGREGATION 

Both  the  Federal  courts  and  the  United  States  Congress  have  acted  to  curb 
de  jure  segregation  of  school  children.  What  is  de  jure  segregation?  Simply 
stated,  it  is  pupil  segregation  stemming  from  .state  law  and/or  local  school 
board  polio  which  provides  for  two  separate  school  systems— one  for  white 
youngsters,  the  other  for  blaok  children. 

In  1954  the  Supreme  Ccurt,  in  the  cLse  of  Brown  v.  Board  of  Education, 
ruled  that  dual  school  systems  must  be  dismantled.  The  following  is  the  essence 
of  that  decision : 

We  must  consider  public  education  in  the  light  of  its  full  development  and  its 
present  place  in  American  life  throughout  the  Nation.  OrO  '  in  this  wav  can  it 
be  determined  if  segregated  public  schools  deprive  these  plaintiffs  of  Uie  equal 
protection  of  the  law. 
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Today*  education  is  perhaps  the  most  important  function  of  state  and  local 
govemmenta  Compulsory  school  attendance  laws  nd  the  great  expenditures 
for  education  both  demonstrate  our  recognition  of  tne  importance  of  education 
in  our  democratic  society  ...  In  these  days,  it  is  doul)tful  that  any  child  may 
reasonably  be  expected  to  succeed  in  life  if  he  is  denied  the  opportunity  of  an 
education.  Such  an  opportunity,  where  the  state  has  undertaken  to  provide  it, 
is  a  right  which  must  be  made  available  to  all  on  equal  terms. 

The  Court  summaHzed : 

We  conclude  that  in  the  field  of  public  education  the  doctrine  of  "separate  but 
equal"  has  no  place.  Separate  educational  facilities  are  inherently  unequal. 
Therefore,  we  hold  that  the  plaintiffs  and  others  similarly  situated  for  whom 
the  actions  have  been  brought,  are  by  reason  of  the  segregation  complained  of, 
deprived  of  the  equal  protection  of  the  laws  guaranteed  by  the  Fourteenth 
Amendment 

Since  the  1954  decision,  numerous  de  jure  school  segregation  cases  have  been 
decided  by  the  Supreme  Court  and  lower  courts.  In  each  instance,  this  type  of 
segregation  has  been  ruled  unconstitutional.  Last  spring.  Chief  Justice  Warren 
Burger,  explaining  the  unanimous  decision  of  the  Supreme  Court  in  Board  of 
Education  v.  Stcannt  wrote : 

Absent  a  constitutional  violation  there  would  be  no  basis  for  judicially  order- 
ing assignment  of  students  on  a  racial  basis.  All  things  being  equal,  with  no 
history  of  disjcriminat^n,  it  might  well  be  desirable  to  assign  pupils  to  schools 
nearest  their  homes.  But  all  things  are  not  equal  in  a  system  that  has  been 
deliberately  constructed  and  maintained  to  enforce  racial  segregation.  The  remedy 
for  such  segregation  may  be  administratively  awkward,  inconvenient  and  even 
bizarre  in  some  situations  and  may  impose  burdens  on  some ;  but  all  awkward- 
ness and  inconvenience  cannot  be  avoided  in  the  interim  period  when  remedial 
adjustments  are  being  made  to  eliminate  the  dual  school  system. 

Ten  years  after  the  Brotcn  v.  Board  of  Education  decision.  Congress  considered 
and  passed  the  Civil  Rights  Act  of  1964.  While  I  was  not  a  Member  of  the  House 
of  Representatives  that  year,  I  most  certainly  would  have  voted  for  this  measure. 

In  the  1J)64  Act,  Congress  prescribt'i  a  means  wherol)y  relief  from  alleged  civil 
rights  violations  could  be  sought  through  the  executive  branch  of  government 
(specifically,  the  Attorney  General).  In  fact.  Congress  echoed  the  words  of  the 
Court  in  Section  407(a)  (1)  of  the  Act  by  referring  to  those  studeats  who  "are 
being  deprived  by  a  school  board  of  the  equal  protection  of  the  law." 

The  1964  Act,  in  Title  VI,  also  stated  that  "no  person  in  the  United  States 
shall,  on  the  ground  of  race,  colon  or  national  origin,  be  excluded  from  partici- 
pation in,  be  denied  the  benefits  ot  or  be  subjected  to  discrimination  under  any 
program  or  activity  receiving  Federal  financial  assistance.'*  Incidentally,  it  is 
under  the  authority  of  Title  VI  that  HEW  officials  have  reviewed  the  operation 
of  the  Dayton  schools. 

In  summary,  authority  to  order  the  termination  of  de  jure  school  segregation 
is  derived  from  the  Fourteenth  Amendment  and  the  Civil  Rights  Act  of  1964. 
Busing*  as  a  means  of  attaining  tbio  objective,  is,  therefore,  both  constitutionally 
and  statutorily  sanctioned. 

2.  DE  FACTO  SCHOOL  SEGREGATION 

While  there  has  been  complete  consistency  in  the  attitudes  of  the  courts  and 
the  Congress  regarding  the  necessity  of  abolishing  dc  jure  school  segregation, 
there  has  been  ambivalence  in  matters  regarding  de  facto  school  segregation. 
What  is  de  facto  school  segrerition?  In  instances  of  de  facto  segregation,  in- 
dividual schools  are  attended  either  by  a  predominance  of  black  or  white  stu- 
dents. This  segregation,  however,  does  not  result  from  stpte  law  or  school  board 
policy.  Rather,  it  stems  from  neighborhood  housing  patterns. 

Several  lower  courts  (both  state  and  Federal)  have  held  or  indicated  that 
local  school  districts  have  an  obligation  to  correct  de  facto  school  segregation. 
Others  have  ruled  that  there  is  no  obligation  to  remedy  the  effects  of  de  facto 
school  segregation.  In  still  other  instances,  courts  have  declined  to  become  in- 
volved in  cases  of  de  facto  school  segregation  on  the  premise  that  nothing  in  the 
Fourteenth  Amendment  forbids  state  corrective  action. 

Incidentally,  when  lower  court  de  facfn  school  segregation  rulings  have  been 
appealed  to  the  Supreme  Court,  this  ( ruirt,  until  recently,  has  refused  juris- 
diction. However,  in  December  the  Supreme  Court  accepted  a  case  involving 
the  Denver  schools.  In  this  case,  the  lower  court  held  that  there  is  some 
obligation  to  correct  de  facto  school  segregation.  This  ruling  was  reversed  by 
the  Court  of  Appeals  and.  as  stated  previously,  is  now  before  the  Supreme 
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Court  Consequently,  there  is  a  possibility  that  the  nation's  highest  court  will 
rule  on  this  aspect  of  school  segregation  some  time  this  year. 

Like  the  Supreme  Court,  Congrtss  has  confined  its  jurisdiction  to  situations 
of  dc  jure  school  segregation.  This  was  made  clear  when  the  Congress  passed 
the  aforementioned  Civil  Rights  Act  of  1964.  In  Section  407(a)  (2)  of  that  Act, 
Congress  stated  that  ''nothing  herein  shall  empower  any  official  or  court  of  the 
United  States  to  issue  any  order  seeking  to  achieve  a  racial  balance  in  any 
school  by  requiring  the  transportation  of  pupils  or  students  from  one  school 
to  another  or  one  school  district  to  another  in  order  to  achieve  such  racial 
balance."  It  should  be  noted  that  the  use  of  the  phrase  "to  achieve  racial 
balance"  in  this  Act  is  interpreted  to  mean  "to  end  de  facto  segregation." 

To  summarize,  at  present  there  is  no  Federal  law  nor  is  there  an  interpretation 
of  the  Constitution  by  the  Supreme  Court  which  requires  the  elimination  of 
de  facto  school  segregation. 

3.  PBOPOBEO  CONSTITUTIONAL  AMENDMENT 

In  the  last  several  years,  so-called  anti-busing  constitutional  amendments 
have  been  introduced  both  in  the  Senate  and  the  House  of  Representatives. 
The  proposal  which  presently  Is  receiving  the  widest  attention  both  In  and 
out  of  Congress  is  that  of  Congressman  lient—House  Joint  Resolution  620.  The 
Lent  amendment  states  that  "no  public  school  .student  shall,  because  of  his 
race,  creed  or  color,  be  assigned  to  or  required  to  attend  a  particular  school." 

I  have  given  a  grett  deal  of  study  to  this  amendment  and  have  concluded 
that,  should  it  /each  the  House  FJoor,  I  shall  oppose  it.  Two  factors  underlie  this 
decision.  First,  I  agree  with  our  Vice  President,  Spiro  Agnew,  who  stated  on 
February  14,  that  a  constitutional  amendment  "fuzzes  and  obfuscates  the  entire 
issue."  Or,  as  Professor  Alexander  M.  Bickel,  a  consultant  to  President  Nixon, 
states,  the  Lent  proposal  would  "trivialize"  the  Constitution. 

Second,  a  close  examination  of  this  amendment  reveals  that  it  not  only  outlaws 
bu.sing  but  every  other  means  which  could  be  used  to  assign  student?:  n  the 
basis  of  race.  Thus,  de  jure  school  segregation,  which  already  has  bee^  vcruck 
down  by  Congress  and  the  courts,  could  no  longer  be  corrected.  The  impact 
of  the  liCnt  amendment,  therefore,  goes  far  beyond  what  it  purports  to  accom- 
plish. 

4.  LEGISLATIVE  ATTENTION  TO  PBOBLEMS  OF  EDUCATION 

In  my  opinion,  the  legislative  branch  no  longer  can  deal  with  educational 
problems  in  a  piecemeal  fashion,  leaving  much  of  the  work  of  the  courts. 
Congress  must  accept  its  responsibility  and  be  a  meaningful  partnei'  in  solving 
the  nation's  educational  problems.  Consequently,  I  believe  we  should  address 
ourselves,  among  other  issues,  to  the  question  of  wh;  t  should  be  done  with 
respect  to  de  facto  school  segregation. 

Because  de  facto  school  segregation  must  be  analyzed  on  a  case  by  case  basis 
(community  by  community).  Congress  can  only  establish  broad  policy  guidelines. 
To  this  end,  I  advocate  Federal  statutes  embodying  the  following  provisions: 

First,  HEW  would  be  authorized  to  entertain  citizen  complaints  (a)  that 
neighborhood  housing  patterns  have  been  involuntary  due  to  part  violations 
of  their  constitutionally-guaranteed  rights  by  such  means  as  job  discrimination 
and  restrictive  housing  practices  r  and  (b)  that  the  quality  of  education  in  their 
neighborhood  is  below  community  standards.  (Here  the  fundamental  question, 
of  course,  is  whether  public  monies— FedcTil,  state,  and  local— should  be  used 
to  perpetuate  the  effects  of  involuntary  housing  segregation.) 

Second,  HEW  would  be  granted  the  authority  to  investigate  the.se  allegations. 

Third,  if  the  allegations  were  confirmed,  HEW  would  be  permitted  to  require 
the  state  board  of  education  to  submit  a  plan  which  would  achieve  within  a 
reasonable  period  of  time  (five  years,  for  example)  a  desegregated  quality 
educational  system  for  the  community. 

Fourth,  if  the  state  plan  involves  busing,  it  would  provide  that  such  transpor- 
tation be  made  available  only  when  the  time  or  distance  of  travel  is  not  so  great 
as  to  risk  the  health  of  the  children  or  to  impinge  significantly  on  the  educa- 
tion?'* process. 

Fifth,  Congress  should  estimate  each  year  the  cost  of  school  desegregation 
programs  and  provide  sufficient  funds  to  the  states  and  local  school  districts  to 
cover  all  such  costs. 

Of  course,  the  enactment  of  the  above  policies  would  not  affect  the  juri.sdiction 
already  granted  the  Department  of  Justice  and  HEW  under  the  1964  Civil  Rights 
Act. 
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5.  CONCLUSION 

As  the  foregoing  suggests,  busing  is  an  extremely  complex  question.  I  felt, 
therefore,  that  the  preceding  background  information  is  essential  to  an  under- 
standing of  this  issue. 

In  the  light  of  these  facts,  the  following  is  a  summary  of  my  views  as  they 
relate  to  busing. 

First,  I  oppose  any  proposal  whose  effect  is  to  repeal  the  Fourteenth  Amend- 
ment and/or  resciirl  the  Civil  Rights  Act  of  1964. 
Sci  and,  I  do  not  op^K)se  busing  when  its  objective  is  to : 

A  Provide  for  the  health  and  safety  of  school  children  (such  as  Ohio*s  3-mile 
law) ; 

B.  Attain  consolidation  of  school  districts  with  its  resultant  economies: 

C.  End  instances  of  deliberate  (dejure)  school  segregation. 

p.  Improve  the  quality  of  education  for  those  children  who  reside  in  involun- 
tarily-established neighborhoods. 

Third,  I  do  oppose  busing  which,  in  seeking  to  achieve  the  above  goals,  does 
so  in  an  unreasonable  manner  which  endangers  health  or  degrades  the  quality  of 
education  throughout  the  community. 

Fourth,  I  favor  Federal  legislation  which  would : 

A.  Create  procedures  which  would  erase  the  educational  inequities  caused  by 
the  establishment  of  Involuntarily  segregated  neighborhoods ; 

B.  Delineate  the  parameters  of  "reasonable'*  (or  "unreasonable")  busing  plans 
(for  instance,  busing  children  fifty  mileff  in  each  direction  is  eminently  unreason- 
able). 

C.  Provide  funds  to  the  state  and  local  school  boards  to  cover  the  costs  of 
desegregation  efforts. 

In  closing,  I  would  like  to  reemphasize  that  busing  is  a  means  to  an  end  The 
end^ducational  quality  for  every  child  in  this  country— is  one,  I  am  sure,  all 
Americans  share.  Let  us  then,  on  that  common  ground,  work  together  to  find  the 
best  means  of  insuring  its  fulfillment  for  future  generations  of  children  whatever 
their  color  and  wherever  they  live. 


Statement  op  the  Citizens  Advisory  Committee,  Cherry  Hat  ScHOor,  District, 
INKSTER,  Mich.,  by  Douolao  A.  Mathes,  Chairman 

Ti.«,?*'*^«i  Mathes,  have  the  honor  to  represent  the  parents,  students,  and 
Board  of  Education  of  the  Cherry  Hill  School  District,  Inkster,  Michigan.  It  is 
Z  .ll^l^ail^"^  ^F^^^ss  district  lines  for  the  sole  purpose  of  achieving 

n  I  7  ^^^^^  system  is  a  massive  disservice  to  this 

/^^"'■S^ur!;^"^"®*       3^^^  »n  high-quality  education, 

which  is  the  right  of  every  American.  Busing  cannot  accomplish  this  goal. 
Of  fL^"^^^*^  ""l^"^  that  busing  will  not  provide  quality  education,  let's  look 
at  the  various  factors  involved.  Among  these  would  be  the  irreversible  effect 
on  the  students  of  today  who  will  be  the  leaders  of  tomorrow.  An  example  would 
be  the  loss  of  the  extra-curricular  activities  to  those  students  who  are  bused. 
l!r  l»  these  activities  are  not  a  pait  of  the  basic  educational  program,  they  tend 
to  round  out  an  education  through  involvement  in  social  and  teamwork  activities. 

The  students  bused  to  another  school  are  treated  as  "outsiders**  because  they 
have  no  other  social  contacts  with  the  host  group,,  thereby  eliminating  them 
from  meaningfu  participation  in  school  activities.  Should  the  bused  students 
desire  to  participate  in  sports,  dramatics,  music,  Journalism,  or  other  clubs, 
it  would  be  virtually  impossible  because  of  busing  schedules 

The  complexities  of  providing  for  the  special  educational  needs  of  some  stu- 
iil.V  fcmedial  reading,  speech  therapy,  etc.,  will  be  further  compounded 
by  the  arbitrary  allocation  or  assignnent  of  students  to  specific  schools  on  a 
court-ordered  lottery  basis. 

ir^l^^^a^.^^^^'^l^^tJ^^^       ^^^^  ""^^"'^  dilution  of  education.  This  is 

inconsistent  with  the  desire  for  a  high-quality  education  for  all. 

Other  more  tangible  effects  immediately  recognized  are  the  increased  cost  of 
implementing  massive  busing;  such  as,  the  cost  of  buses,  drivers,  mechanics, 
parking  fac  lities,  insurance,  etc.  This  does  not  even  touch  on  the  safety  aspect 
of  transporting  thousands  of  students  twice  daily.  The  complexities  of  mass  move- 
ment of  students  by  bus  on  our  already  overcrowded  highways  will  inevitably 
disrupt  school  schedules  because  of  traffic  delays,  weather  problems,  mechanical 
breakdowns,  and  the  mere  act  of  missing  the  bus  causing  the  loss  of  an  entire  day 
of  school. 

In  addition,  the  distancrr  Involved  would  make  access  to  the  school  difficult, 
if  not  impossible,  for  many  parents  in  the  event  their  child  should  become  ill 
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or  be  Involved  in  a  classroom  accident.  These  problems  can  only  cause  aoDrehen- 
VeZmVml^''''        '"^  ^"^^^^  ^^"^  thH^to 

The  majority  of  people  locate  near  a  school  of  their  choice  and  expect  to  become 

irX^^n         '^T'^^  ^«  support  EchooTa^^^ 

approve  millage  and  bond  issues  to  enrich  their  local  school  programs.  Parents 
would  be  understandably  reluctant  to  have  the  same  degree  of  participatton  in  a 
^T'^lJ.^T^''  ^  ^^^^"^  ^'^^  to  support  the  Icial  sc^^^ 

nSniJfi.  '^'1'  Michigan,  the  Attorney  Ge^^^^ 

?f  °  'W^^^  the  bondwl  indebtedness  of  the  local  school  district  would  remain 
the  obligation  of  the  residents  of  that  district  This  can  only  make  fur^er  millage 
schoo^facilitieT  ^^^^^^^^^  impossible  to  pass,  and  result  in  deterioration  of 
The  elimination  of  local  school  districts  could  result  in  the  creation  of  a 
TrJ^Hm?n?lJi'' h"*^  envisioncd  by  some  implemented  and  pending  court  rulings, 
ni^  «  ^^I^  "super"  school  districts  would  be  extremely  complex 

o^^T  A  communication,  coordination,  and  accreditation.  Local 

school  administrators  have  a  discipline  problem  now,  which  would  be  magnified 
with  the  influx  of  students  from  other  areas  not  subject  to  local  parental  control 
These  tangible  problems  brought  about  by  busing  can  in  no  way  enhance  the 
educational  level,  but  can  only  result  in  further  dilution  of  etducation 

It  is  agreed  that  busing  for  the  purpose  of  segregation  is  a  violation  of  the 
Constitution.  It  does  not  necessarily  follow  that  busing  for  the  purpose  of  inte- 
gration is  constitutionally  required  or  desired.  In  spite  of  thi:,  the  courts  are 
ordering  busing  as  a  means  of  integrating  the  schools.  This  has  the  effect  of  the 
judicial  branch  performing  the  duties  delegated  to  the  legislative  and  executive 
branches  of  government. 

The  net  effect  of  court-ordered  busing  for  integration  will  surely  increase  racial 
polarization  and  can  result  in  the  complete  breakdown  of  the  publ  c  school  system, 
as  evidenced  by  the  creation  of  so-called  "freedom  schools"  and  Increased  enroll- 
ment in  private  schools.  It  is  also  an  insult  to  the  rising  black  pride  because  in 
effect,  these  rulings  are  saying  that  the  black  population  of  this  country  cannot 
get  a  quality  education  except  in  a  heretofore  "all-white'*  school. 

In  many  small  school  districts  such  as  ours,  with  little  or  no  industrial  tax 
base,  there  are  fewer  tax  dollars  behind  each  dtudent  than  in  many  urban  areas 
For  example,  in  our  district  there  is  less  to  offer  than  in  the  Detroit  schools.  We 
have  no  music,  art,  or  physical  education  in  the  elementary  schools  and  limited 
vocational  educational  classes  in  the  secondary.  This  would  indicate  that  a  child 
is  not  guaranteed  a  better  education  because  the  school  is  located  in  the  suburbs. 

The  use  of  busing  for  school  integration  can  also  be  viewed  as  reverse  dis- 
crimination in  that  those  students  selected  by  lottery,  or  other  means,  will  not 
receive  the  same  education  afforded  to  the  non-bused  students.  The  lottery 
process,  if  used,  will  select  at  random  certain  students  while  leaving  others  in 
the  home  environment.  This  can  be  construed  as  a  violation  of  the  civil  rights 
of  either  or  both  groups.  Busing  then  becomes  a  social  experience  and,  if  to  be 
truly  meaningful,  must  .nclude  all  students,  not  just  those  selected. 

In  conclusion,  it  ih  nnr  belief  that  the  goal  must  be  to  achieve  an  eqiml  hut 
high-quality  e<lucation  for  all.  This  can  l>e  better  achieved  by  clarification  and 
enforcement  of  existing  open-housing  laws  which  will  accomplish  integration 
on  a  socio-economic  level,  improving  educational  standards  in  all  areas,  and 
utilizing  the  funds  which  would  be  wasted  on  busing  to  improve  the  quality 
of  education.  To  accomplish  this  we  feel  that  the  courts  must  be  redirected  in 
their  approach,  so  they  will  interpret  the  Con.stitution  and  not  attempt  to  per- 
form the  duties  of  the  T.egislature.  At  the  present  time,  the  only  sure  approach 
Is  through  the  vehicle  of  an  amendment  to  the  Constitution  prohibiting  cross- 
district  busing  or  assignment  of  any  student  to  a  particular  school  on  the  basis 
of  race,  color,  or  national  origin. 

D0U01.A8  A.  Mathes. 
Citizenn  Advisorj/  Committee. 
  Cherry  Hill  School  District. 

Schools  Are  For  Education.  Inc., 
„     „  ^Vent  Palm  Beach,  Fla.,  February  25, 1912. 

Hon.  Emanitei.  Celler,  *^  * 

Home  Jufliciary  Committee, 
}Vn8hington,  B.C. 

Dear  Representative  Celijer;  We  have  l)een  informed  by  our  State  Repre- 
sentative .Tack  Poorbaugh  of  a  United  States  House  of  Representative  Bill 
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H.R.  10614  introduced  by  Senator  John  G.  Schmltz  of  California.  We  feel  that 
this  would  be  an  ideal  solution  to  the  artificial  problem  of  forced  busing. 

We  of  S.A.P.E.,  who  have  response  from  and  are  in  communication  with 
families  of  three  southern  counties  in  Florida,  feel  that  we  want  the  Federal 
Court  limited  from  jurisdiction  over  our  schools. 

We  have  notified  the  Florida  Federation  of  Neighborhood  Schools  (who  en- 
compass five  additional  counties  in  north  and  central  Florida)  of  this  bill,  and 
we  feel  that  they  will  concur  in  a  joint  enort  to  expedite  this  bill  out  of  com- 
mittee for  a  vote. 

As  we  all  know  an  amendment  to  the  Constitution  is  a  very  involved  procedure 
and  would  take  up  valuable  time.  In  addition,  amendments  become  subject  to 
reinterpretation.  altering  or  destroying  their  intended  meaning,  which  federal 
judges  have  given  to  earlier  laws  and  ConstituUonal  provisions. 

Etaabodied  in  our  Constitution  is  a  Sfpeciflc  and  very  important  limit  to  the 
power  of  the  courts.  Article  III.  Section  2.  This  particular  provision  of  the 
Constitution  applies  not  only  to  the  Supreme  Court,  but  to  all  federal  courts, 
since  they  are  established  under  the  same  authority  that  prescribes  the  Juris- 
dicion  of  the  Supreme  Court.  The  authority  is  a  vote  of  Congress.  Congress 
lias,  therefore,  the  power  to  specify  the  kinds  of  cases  which  may  be  heard  in 
federal  courts,  and  the  kinds  which  may  not  be  heard  there. 

W<-  cannot  stress  strongly  enough  the  need  for  decisive  legislation.  Our 
country  cannot  withstand  the  chaos  and  turmoil  that  it  is  being  subjected  to 
because  of  busing.  The  fate  of  American  youth  lies  in  your  hands.  America 
cannot  take  its  rightful  place  among  the  leaders  of  the  world  if  we  continue 
to  turn  out  graduating  class  after  graduating  class  of  ignoramuses. 

Quality  education  has  suddenly  become  synonymous  with  integration.  Stop 
and  think  for  a  moment  The  educational  system  in  every  other  country  in  this 
world  depends  on  three  basic  elements.  Teachers,  curriculum  and  physical  flacil- 
itles  which  we  term  plant  facilities.  The  degree  of  quality  education  relates 
directly  to  the  degree  of  excellence  of  these  three  basic  elements.  The  solution 
to  our  national  educational  dilemma  is  not  integration,  which  is  merely  a  vehicle 
for  disruption  and  chaos,  but  instead,  strong  and  truly  dedicated  administrators 
and  principals  who  will  stand  up  to  their  respective  school  boards  and  see  to  it 
that  their  school  receives  what  it  needs  to  operate  at  a  high  level  of  efiiciency  and 
pupil  and  teacher  productivity.  Progressive  education  has  turned  the  School 
Board's  role  into  a  nightmare.  Instead  tTf  having  to  be  concerned  with  the  three 
tasic  elements  for  quality  education,  they  must  now  contend  with  mentally  un- 
oriented  students  who  don't  know  what  school  they  will  be  in  from  year  to  year 
because  of  changing  race  ratios  and  so  the  student  Is  bused  to  a  new  school  the 
next  term.  No  longer  do  they  have  the  security  of  even  having  the  same  teacher 
ifor  an  entire  school  year  because  those  teachers  are  subject  to  the  whims 
and  edicts  of  teacher  race  ratios  and  when  H.B.W,  speaks,  we  must  obey.  Cur- 
riculum is  subject  to  change  at  the  will  of  H.B.W..  Schools  must  be  closed  and 
others  must  be  forced  to  bulge  at  the  seams  because  of  H.B.W.  dictates.  School 
Boards,  teachers,  and  pupils  simply  cannot  function  under  the  pressures  that  the 
Federal  Courts  have  brought  to  bear  upon  them. 

You  ha^e  what  is  known  as  good  schools  and  bad  schools.  A  more  accurate 
descriptiou  would  be  sufficiently  financed  schools  and  poorly  financed  schools. 
Such  a  condition  exists  even  in  a  ricfh  county  such  as  our  Palm  Beach  County 
and  this  is  due  solely  to  politics  in  the  administration.  A  principal  must  speak 
up  for  his  particular  school's  budget.  Consequently  we  have  some  very  fine 
schools  located  in  our  predominantly  black  district  as  opposed  to  some  very 
poorly  financed  and  poorly  equipped  schools  in  our  predominantly  white  dis- 
tricta  Busing  has  only  helped  to  aggravate  the  situation.  Thescli^ls  which  used 
to  be  predominantly  biack  are  way  under  capacity,  10  to  17  in  a  classroom  and 
the  schools  in  the  predominantly  white  district  are  overflowing,  30  and  upwards 
in  a  classroom. 

Civil  rights  is  the  law  of  the  land  and  we  maintain  that  sacrificing  public 
education  for  the  sake  of  forcible  Integration  of  schools  in  the  name  of  Civil 
Rights  is  in  fact  denying  the  civil  rights  of  every  child.  How  cnn  our  children 
possibly  hope  to  qualify  for  employment  If  they  have  been  denied  their  right  to 
be  educated?  You  cannot  learn  in  an  atmosphere  of  chaos  and  this  is  what 
prevails  in  our  schools. 

We  respectfully  urge  you  to  consider  H.R.  10614  for  your  immediate 
consideration. 
Sincerely, 

Robert  F,  McDonald, 

President,  8,A,P,B. 
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[Prom  the  Tampa  Tribune,  Feb.  28.  1972,  submitted  by  George  H.  Stewart,  Comdr. 

U.S.  Navy  (Retired)] 

Message  to  Coubt;  Stop  thb  Buses 

How  do  you  stop  Federal  judges  from  using  school  buses  not  as  transport 
vehicles  but  as  racial  homogenizers? 

One  way,  apparently  sanctioned  by  the  Constitution,  is  to  take  away  the 
judge's  power  to  issue  such  an  order. 

This  is  the  remedy  surprisingly  approved  last  week  by  the  Senate  of  tUe 
United  States,  43  to  40.  It  is  not  linal.  Another  vote  must  be  taken  Wednesday, 
and  the  return  of  Senators  who  were  away  campaigning  for  the  Presidency 
could  switch  the  result. 

But,  this  Friday  vote  was  the  lightning  flash  which  warns  of  a  storm.  The 
issue  of  racial  busing  has  moved  like  a  thunderhead  out  of  the  South  and  into 
other  regioxis. 

Any  proposal  to  deprive  the  Federal  courts  of  jurisdiction  on  a  pending  issue 
will  trouble  a  lover  of  the  law.  What  precedent  will  be  set  for  political  inter- 
fererice  with  judicial  process?  How  far  might  Congress  go  in  curbing  the  courts 
in  a  time  of  high  emotion? 

Some  Senators  who  believe  busing  to  achieve  "racial  balance"  is  wrong  in 
principle  have  doubts  about  the  wisdom  of  attempting  to  strip  the  courts  of 
jurisdiction  by  Congressional  act. 

But  when  the  roll  was  called  .in  the  Senate,  it  wasn't  only  Southern  voices 
which  answered  "yea".  There  was  James  Buckley  of  New  York,  there  was  Wil- 
liam Proxmire  of  Wisconsin,  there  was  Margaret  Chase  Smith  of  Maine,  and 
Norris  Cotton  of  New  Hampshire,  and  Wallace  Bennett  of  Utah,  both  Carl  Curtis 
and  Roman  Hruska  of  Nebraska,  and  Colorado's  Ck>rdon  AUott  and  Peter 
Domini  ck,  among  others— and  of  course  Robert  P.  Griffin  of  Michigan,  the 
sponsor. 

All  these — in  a  Senate  which  is  more  liberal  than  the  House  on  civil  rights 
measures  and  has  consistently  rejected  proposals  to  move  school  buses  beyond  the 
reach  of  Federal  judges. 

Earlier  in  the  week  the  Senate  easily  passed  a  so-called  compromise  measure 
forbidding  Federal  authorities  to  require  busing  which  would  risk  a  child's 
health  or  take  him  to  a  school  inferior  to  that  in  his  own  neighborhood.  The 
purpose  of  this  bill,  spliced  together  by  Democratic  leader  Mike  Mansfield  and 
Republican  leader  Hugh  Scott,  was  to  divert  support  from  stronger  measures, 
especially  a  Constitutional  amendment 

One  proponent  of  a  strong  anti-busing  measure.  Senator  Sam  Ervin  of  North 
Carolina,  called  the  Mansfield-Scott  bill  *Megislative  gobbledegook  designed  to 
conceal  from  the  public  that  it  does  nothing  whatsoever". 

We're  inclined  to  think  Senator  Ervin's  analysis  is  right  The  measure  does  not 
specifically  deny  jurisdiction  to  Federal  courts.  And  it  would  be  difficult  to 
prove  that  a  child's  health  or  educational  opportunity  was  being  impaired  by 
busing.  Judicial  autocrats  capable  of  such  decrees  as  that  commandhag  Rich- 
mond«  Va.  and  two  suburban  counties  to  combine  their  schools  for  "racial  balance" 
would  scorn  the  Mansfield-Scott  restraint 

There  is  a  question  whether  the  Supreme  Court  would  uphold  the  Jurisdic- 
tion denial  in  busing  cases  voted  by  the  Senate.  Even  though  the  Constitution 
gives  Congress  the  ri^t  to  say  what  jurisdiction  Federal  courts  may  exercise, 
opponents  of  the  Griffin  bill  argue  that  school  integration  cases  come  under  the 
14th  Amendment,  therefore  involve  civil  rights  which  cannot  be  removed  from 
the  court's  protection.  Under  this  theory  only  a  Constitutional  amendment  can 
stop  the  buses. 

Perhaps  so.  But  there  is  another  way  much  faster  than  the  amendment  process 
and  more  certain  than  a  Congressional  act  That  is  a  retreat  by  the  Supreme 
Court  from  earlier  decisions  giving  lower  courts  almost  unlimited  authority 
to  .scramble  schools  and  children. 

The  Supreme  Court  has  two  new  and  more  conservative  Justices.  It  also  has 
ears  to  hear  and  eyes  to  see  the  spreading  national  resentment  against  racial 
busing.  When  43  Senators  rote  to  deny  Federal  courts  judisdiction  in  what  is 
considered  a  civil  rights  area,  it  is  surely  time  for  the  Justices  to  refiect  on  what 
they  have  wrought 

That  refiection  ought  to  bring  them  to  the  sound  principle  of  requiring  non- 
discrimination in  schools  but  not  forced  homogenization^nd  recalling  the 
wayward  buses  without  an  act  of  Congress. 
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«&nce  the  miMtve  detecRfition  <vd«n  of  the 
1969<70  Khool  yev,  which  taw  moi«  deic^- 
ption  t«ke  pUoe  thin  m  «ny  other  period  of 
Louifiana  hif toty.  busmg  h«  received  heavy  and 
apparentty  for  Loukiana.  undue  attention. 
For  the  moit  part,  idiool  lyatcmi  throu|hout 
the  couth,  already  teading  the  country  in  the 
^^^^^^^  amount  of  detefrecation.  opened  the  1971<72 

^^^^^^^^^^^  Khool  year  with  a  minimum  of  duruption 

■Z^^  ^^^^^^^^^^^^^^  Louifiana  waa  no  exception.  Five  of  her  66 

lyitemi  opened  the  adiool  year  under  new  or 
amended  court  orden  irtiidi  called  for  addition* 
al  bunng-Jeffenon,  Rapidet.  Lincoln,  Lafayette 
and  Grant. 

Of  the  five,  only  Jeffenon  was  directly  af* 
fected  by  the  Swann  Decision.  &ieft  have  been 
filed  with  the  U.  S.  Fifth  Circuit  Court  of  Ap- 
peals whidi  could  aifect  five  other  paiiahea  but 
at  of  this  date  no  ruling  h«  been  lendcred. 

U  S  District  Court  Judge  Herbert  Christen* 
berry  ordered  a  plan  for  Jefferson  which  provided 
that  3,000  children  (90  per  cent  of  whom  are 
black)  be  transported  by  bus  f <»  the  fint  time. 
Jefferson,  under  Swann,  provides  bus  rides  of  from  7  to  14  miles,  modest  when  com* 
pared  to  other  more  rural  Louisiana  parishes.  Paruh  officials  report  that  the  system 
is  rwining  very  smoothly  and  that  despite  upheavals  prior  to  the  openmg  of  school 
there  have  bean  no  inadents  because  of  busmg. 

Firents  in  the  pansh  indicate  that  their  initial  concern  was  the  ultimate  destina* 
tion  of  the  child,  not  the  trip  itself.  Comments  made  by  parents  with  children  en* 
rolled  in  parish  tchooU  pomt  out  that  after  two  months  under  the  new  plan,  both 
white  and  black  parents,  are  astufied  that  their  children  are  gettiniK  a  good  education. 
A  few  parents  have  said  that  they  feel  the  whole  issue  of  busing  in  Jefferson  had 
"become  a  political  footbaU." 

In  Grant,  which  has  received  almost  as  much  publicity  in  past  months  as  Jeffer* 
son,  officials  say  that  although  parents  and  children  are  experiencing  tome  incon- 
venience under  the  new  plan,  efforts  are  continumg  to  make  it  work  as  smoothly  as 
possible  for  everyone.  Because  the  plan  was  developed  in  such  an  inordmately  short 
period  of  time,  officials  note  that  it  has  flaws,  such  as  long  meandering  routes.  They 
are  confident  they  can  be  Ironed  out  in  time. 

Rapides,  under  new  orden  which  required  changes  in  patterns,  not  in  the  number  of 
students  traniported  or  miles  traveled  ont^ay  daily,  became  S  per  cent  more  desegie* 
pted.  Under  the  new  plan  more  whites  are  attending  black  schools.  One  official 
noted  that  thinfgi  appear  to  be  calming  down  but  added  that  comments  from  parents 
are  bitter  and  emotional  regarding  busmg. '  The  Rapides  plan  affected  only  junior 
high  and  high  school  students. 
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Lafayette  sources  indicate  that  most  of  the  initial  con- 
fltct  ha«  subtided  Problemi  came  from  painng  two  Laf- 
ayette city  schoob  Pnor  to  this,  only  schools  out  of  the 
aty  had  been  pured  A  large  percentage  of  Lafayette 
Parish  students  are  bused  and  always  have  been  The  new 
order  bnngs  15  to  20  per  cent  of  the  black  studenU  into 
former  all  white  schools  Officials  feel  that  current  prob- 
lems surrounding  the  busing  issue  no  longer  exist. 

Lincoln  Pansh  claims  that  ir.oit  of  the  revisions  to 
their  transportation  plan  were  just  that  One  official 
stated  that  the  issue  has  proven  to  be  a  "tempest  tn  a 
teapot  "  He  noted  that  the  pansh  did  some  revumg  and 
reshuffling  but  was  transporting  essenUally  the  tunt  num- 
ber of  students  the  same  distance. 

Busing  became  an  emotion 'laden  issue  last  spring  follow- 
ing the  significant  Swann  v  Charlotte-Mecklenburg  Board 
of  Education  decision  in  which  the  Supreme  Court  ruled 
that  busing  was  an  acceptable  tool  to  use  in  desegregating 
schools.  In  rendering  the  decision.  Chief  Justice  Burger 
wrote. 

tcop*  of  permuaiblc  traniporUtion  of  itudenU  •> 
•n  implenwnt  of  •  rcliwdisl  decnc  Hm  never  b«cn  d« 
fined  by  thu  Court  and  by  the  very  nature  of  the  prob 
lem  It  cannot  be  d^Hned  with  precuton  No  rifKl 
{uidellnei  as  to  itudent  tranaportation  can  be  ^ven  for 
application  tn  the  inrinite  vamty  of  probtenu  pre 
■fnted  m  thousand*  of  aituat4ons  Bm  traiuportation 
has  been  an  integral  part  of  the  public  eduatwn  sya- 
tem  for  yean,  and  was  perhapa  the  single  moat  ini' 
portant  factor  in  the  transition  from  the  one  room 
schoolhouse  to  the  consolidated  school  Eighteen  md 
lion  of  the  nation 'a  public  school  children.  an>roxl- 
mately  39  per  cent,  were  transported  to  their  sdioola 
by  bua  in  1909  70  in  all  parU  of  the  country  " 
\  Although  the  ruling  was  directed  at  a  southern  school 

system,  the  knee-jerk  reaction  it  elicited  was  rlearly  cen^ 

tered  outside  of  the  south. 


Northern  communities,  unaccustomed  to  bemg  singled 
out  by  desegregation  orders,  adopted  busing  as  a  cause 

celebre. 

Scant  attention  was  given  the  South  as  buses  were 
burned,  and  schools  boycotted  m  areas  which  had  tra- 
ditionally  pointed  accusing  fingen  at  sout  lem  schools 

Perhaps  the  reason  busmg  in  Louisiana  hasn't  reached 
the  emotional  climax  experienced  in  some  parts  of  the 
country  is  because  it  has  historically  been  an  integral  part 
of  Louisiana  education  The  percentage  of  total  enroll- 
ment bused  to  school  has  always  been  high 

In  1949  Louisiana  was  transporting  42  6  per  cent  of  its 
schoolchildren  from  home  *o  school  and  back  again  via 
the  cumbersome  yellow  vehicles  In  predommatdy  rural 
parishes  with  barely  a  hint  of  the  mdustty  that  was  one 
day  destined  to  line  the  banks  of  the  Mississippi  River,  the 
yellow  school  bus  was  one  way  of  msurtng  that  eveiyone 
had  the  benefit  of  an  education 

By  1913-54  the  per  cent  bused  had  jumped  to  49  1 
and  those  m^o  lived  too  far  off  the  meandenng  bus 
routes  either  walked  or  hitched  a  ride  with  someone  head- 
ed  in  the  general  direcUon  of  the  schoolhouse.  Some 
students  were  fortunate  enough  to  nde  with  paienu  or 
have  access  to  pubhc  tran^rtAtion. 

The  furor  over  busmg  experienced  today  might  be  con* 
stdered  mild  compared  with  the  one  that  would  have 
erupted  m  those  days  if  the  sUte  had  curtailed  free 
school  buses. 

Just  ten  years  ago  when  the  sUte  had  experienced 
little  m  the  way  of  desegregaUon,  51  2  per  cent  of  the  to- 
tal public  school  enrollment  was  ndmg  buses.  Last  year 
that  tigUTc  had  slowly  but  steadily  naen  to  58  2  per  cent, 
well  above  the  national  averafe  of  nearly  40  per  cent.  (It 
IS  mteresUng  to  note  th*i  nearly  40  per  cent  of  the  na- 
tion's elementary  school  children  are  bused  to  school  for 
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itttoiu  that  have  nothinf  to  do  with  de«egi«gaUon  )  A 
recent  iuiv«y  of  the  66  Louisiana  systems  indicates  that 
this  year's  figure  wiU  not  chanfe  noticeably 

A  study  of  transportation  ui  state  systems  over  a  'i-year 
penod  begmnmg  in  1966  showed  that  a  higher  percenu>«e 
of  white  students  has  alwi^s  been  bused  than  black*, 
though  the  gap  has  been  dosing  m  recent  years.  The  per- 
centage of  white  students  bused  rote  1.5  percentage  points 
over  the  4>year  period  while  transportation  of  black  stu- 
denU  uioeased  by  5  4  percentage  pouiU  as  the  following 
table  shows. 

One  of  the  mdicators  used  to  measure  the  amount  of 
transportation  taking  place  withm  the  sUte  are  miles 
traveled  one-way  daily.  A  major  fear  expressed  by 
parents  during  all  discussions  related  to  busing  u  that 
children  will  be  forced  to  nde  excessively  long  routes. 

The  staff  of  the  Information  Center  on  School  Desegre- 
gation (lUfDl  conducted  a  survey  among  the  state's  school 
supcnntendents  to  obtain  an  up*to<Ute  picture  of  the 
busing  issue  ui  each  of  the  systems  Responses  were  ob- 
tamed  from  all  of  the  66  systems.  The  survey  found  that 
althou^  some  routes  withm  itate  systems  are  long,  most 
have  been  so  since  before  desegregation  and  affect  stu- 
dents from  isolated  rural  pockets,  ^stems  that  have  ex- 
penenced  problems  with  routes  »  a  result  of  desegrega* 
tlon  expressed  the  feelmg  that  routes  will  retum  closer  to 
noimal  lengths  when  adjustments  are  made  as  the  school 
year  progresses. 

Appuentiy  the  exact  opposite  of  what  %vas  feared  by 
busing  opponents  occuncdasfar  as  increases  in  mileage 
were  conoemed.  Since  1966  the  sUtewide  total  of  miles 
traveled  one-way  daily  has  actually  decreased  The  ICSD 
suivey  found  that  no  substantial  changes  m  mtles  traveled 
one-way  daily  are  expected  to  be  recorded  for  1971-72. 


PUPIL  REGISTRATIOfv  TRANSPORTED 


1965-M 
1967-68 
196849 

1969  70 

1970  71 


630 
&36 
636 
660 
682 


PliPILS  BUSED  AS  A  PER  CENT  OF  TOTAL  ENROLLMENT 


Year 

ToUI  • 
Enroll  mmt 

PupOs 
TruMportcd 

Pupil*  BUMd  u  % 
Total  EnroUment 

1966-67 

490.173 

307,583 

62  7 

1967-68 

504.961 

314.546 

62  3 

1966-69 

523.491 

328.926 

62J 

1969  70 

506.068 

323.566 

63  9 

1970  71 

498.629 

320.056 

64  2 

SLACK 

1966-67 

320360 

141.299 

44  0 

1967-68 

326.790 

147,695 

45  2 

1966  69 

334.277 

146.060 

44  3 

1969  70 

336.515 

162.970 

46  4 

1970  71 

338.162 

167.126 

49  4 
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DuUnce  TrateM  One-Way  Daily 

Vmt  MiIm 

1966  133.887 

1967  123.279 

1968  134.965 

1969  134.934 

1970  133,409 


State  department  of  education  ftgum  indicate  that  the 
averafe  one-way  tnp  per  but  was  20  mileiin  1966.  Thu 
figure  had  ncen  to  21 ,6  miles  by  1970  and  system  officials 
do  not  expect  tt  to  rise  this  year  Thia,  of  coune,  does 
not  indicate  how  long  a  portion  of  the  average  bus  route 
each  child  nde«. 

One  panih  school  official  succinctly  stated  the  attitude 
of  those  opposing  new  busing  plans  when  he  said  "Five 
miles  IS  not  a  long  nde  when  you're  gomg  where  you  want 
to  go,  It  or  ly  becomes  long  when  you're  lent  where  you 
dont  want  to  go  " 

State  totals  in  1970  71  (the  latest  year  for  which  com- 
plete daU  IS  available)  indicate  that  there  were  17.320 
more  blacks  enrolled  than  m  1966  and  the  state  was  but- 
mg  25,829  more  black  students  than  in  1966. 

The  same  penod  shows  an  increase  in  white  enroll- 
ment of  8,356  while  the  total  number  of  whites  bused  in- 
creased by  12,473,  White  enrollment  and  transportation 
increases  were  lets  than  half  of  the  enrollment  and  trans- 
portation increases  of  blacks 

The  number  of  whites  transported  increased  in  36  sys- 
tems while  in  30  the  number  transported  decreased  Com* 
panng  the  lame  two  years,  the  number  of  blacks  trans- 
ported increased  in  46  systems  while  in  20  the  number 
decreased 

The  ICSO  survey  of  the  66  systems  indicates  that  sys- 
tem officials  feel  that  very  few  dianges  will  be  reflected 
in  1971-72  enrollment  and  transportation  figures 

Most  admmistrators  believe  that  roi^or  transportation 
dianges  within  the  state  occurred  before  buting  became 
an  issue  One  rural  superintendent  said,  "For  ut  desegre- 


gation cut  down  on  the  time  buses  traveled  greatly." 
Another  added  "We're  thankful  we  have  no  problems 
like  the  cities  have  " 

System  officials  for  the  most  part  when  asked  whether 
they  expected  additional  desegregation  orden  involving 
busing  felt  that  such  orden  would  be  unbjiely  in  rural 
parishes.  As  one  said,  "Busmg  is  volatUe  in  urban  not 
rural  parishes." 

Contrary  to  what  is  popularly  expressed,  roost  systems 
claim  that  long  bus  routes  are  not  due  to  mtegration  and 
ate  examples  of  the  fact  that  most  were  m  operation  long 
before  the  widespread  desegregation  orders  of  1969-70 

The  busing  issue  arose  in  only  five  Louitiaiia  panahes 
this  fall  Two  months  after  schools  opened,  |»obleois 
had  either  been  resolved  or  c;«po«ition  had  died  down  to 
the  pomt  where  one  superintendent  said,  "We're  really 
hoping  educaton  are  going  to  be  allowed  to  settle  down 
to  the  business  of  educating  kids  " 

It  has  been  all  too  obvious  that  the  real  issue  is  not 
transporUtion.  The  wony  of  what  is  at  the  end  of  th* 
nde  bothers  both  blacks  and  whites  albeit  for  different 
reasons 

Where  the  issue  has  surfaced  white  parents  hav«  ex* 
pressed  fear  for  both  the  quabty  of  the^  children's  edu* 
cation  as  well  as  for  their  safety  Black  parents,  anxiout 
to  insure  their  children  the  best  possible  education,  are 
hesitant  at  times  about  sending  their  children  into  unfa- 
miliar tdiool  environments  where  they  are  not  always 
certain  to  be  welcome.  Some  blacks  feel  that  the  disrup- 
tion of  black  neighborhood  schools  dilutes  a  source  of 
community  strength  vi<  I  to  blacks.  Othen  answer  the 
diarges  that  new  court  orders  destroy  neighborhood 
school!  by  pointing  out  that  the  segregated  school  system 
hardly  represented  a  neighborhood  concept  The  National 
Association  for  the  Advancement  of  Colored  People 
(NAACP)  has  been  vocal  in  expresnng  the  view  that  "you 
bused  to  segregate,  so  bus  to  mt^frate." 

The  issue  although  far  from  settled  in  the  minds  of 
parents  is  decided  as  far  as  the  courts  are  concerned 
They  have  made  themselves  clear  m  respect  to  the  res* 
ponsibility  school  authorities  havs  in  their  obligation  to 
desegregate  schools,  In  the  Swann  decision,  Justice 
Burger  wrote' 

"If  Kfaool  auihoritlM  f«it  in  thsk  afrtrauthw  obUfi- 
bont  under  thsM  boldiagi  {Thf  Gtmii  DKUion]. 
jtidkisi  suihority  nuy  be  invoked  Onct  •  n|ht  and  s 
violation  haw  been  ahown.  the  aeopa  of  a  dbUiet 
eouru  tquiubl*  powar*  to  ranwdy  psst  Wfonff  i» 
brMd.  for  braadth  and  fltsitrility  art  inhartnt  in 
aqtutabU  rvmadtta  JudkUl  authority  tntm  only 
whcQ  local  authority  dafaulU 

In  Swann 's  syllabus  it  was  noted  that' 

"IV  DkUict  Court's  conduaion  that  sMigaOMnt  of 
duldrtn  to  tht  idiool  newaat  thtir  homt  SOTvliig  thtlr 
(rad«  would  not  t rfecUvcly  dkmantla  tht  dual  adiool 
ayatem  ia  supported  by  the  rMord,  and  the  raucdial 
ttchniqua  of  raquirtng  bus  truuportatloa  aa  a  toot  of 
adiool  daafgrtiattoa  waa  within  that  court's  power  to 
provide  equitable  relief  " 

The  encouraging  comment,  "We've  been  real  htppy  with 
the  response  of  our  parents,"  from  a  Louisiana  sdiool  of- 
ficial charactenzes  a  new  mood  of  acceptance  and  leader- 
ship Apparently  busing  is  not  the  problem  m  Louisiana 
some  would  have  us  believe. 


Survey  of  Systems,  1971-72 

In  the  recent  survey  of  the  66  Louisiana  school  systems 
conducted  by  the  ICSO  staff,  the  key  finduigs  for  the 
current  school  year,  1971-72,  were. 

•  Busing  IS  not  an  issue  among  parents  in  61  parishes 

•  There  has  been  no  significant  change  in  the  amount  or 
pattern  of  transportation  in  58  systems  since  last  year 

•  Seven  systems  reported  changes  in  the  amount  or 
pattern  of  busing.  Of  the  seven,  five  are  under  court 
orders  which  require  additional  busing 

•  Twelve  parishes  are  under  new  or  amended  court  or' 
ders  while  tie  remainder  are  operating  under  ongmal 
court  oriers  or  HEW  compliance  agreements 
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One  cm  uv  "buonf"  in  Jeffer* 
ton  Pviih  thew  d«yt  without  starts 
ing  tindet  and  dutribet  and  bearing 
•elected  obtcenitiea. 

Two  months  ago,  thoae  who 
uttered  "buainf"  uaually  did  to  with 
varyinf  d«creca  of  deflation.  The 
bdthful  yellow  animal,  which  for 
yean  had  dutifully  fobUed  up  child' 
ren  at  street  comers  and  rtfurgitated 
them  unharmed  on  the  adioot  yard, 
had  suddenly  become  a  villain. 

Ihe  buses  want  horn  public 
servant  to  ifnombiious  scourge  after 
Federal  DUtrtct  Judgs  Heibett  W. 
Chzistenbeny  ruled  last  August  Hut 
busing  was  a  legitimate  deseffegation 
device. 

fiuaee,  however*  continued  their 
appointed  rounds  without  Incident 
and  an  back  in  the  good  ipaoes  of  the 
public,  at  least  they  are  out  of  the 
licat  of  nefarity. 

Ihe  reason  Jefferson  Pariifa  bus- 
ing has  been  calm  and  unaventful  i« 
that  the  act  of  busing  was  Ulce  a 
blow  on  the  htad  with  •  papier* 
macfae  hammer.  It  looked  ''ke  it 
would  hurt  more  than  it  did. 

Another  factor  is  that  of  the 
tpi>rozimately  4,000  being  bused  out 
of  their  neighborhoods,  3,000  are 
black,  and  as  black  Jefffeiaon  dvlc 
leader  Leon  WiUiams  put  it,  "It  is  a 
hardship  on  them.  But  if  we  want 
mtegration,  we  have  to  accept  bus- 
ing." 


Embers  GlowinK 

Hie  embers  of  public  outcry 
wldch  were  fanned  into  a  short  con- 
flagration  by  politicians  are  barely 
Rowing  now,  with  only  a  few  poU- 
ticos  Mowing  on  the  coals  hoping  to 
start  the  fircaof  diawnt  again. 

Even  in  the  midst  of  the  con- 
trove  ny,  both  black  and  white  alike 
could  sae  the  riiadow  of  politics 
creep  into  the  light  of  the  issue. 

Lionel  ColUns,  a  black  attorn^ 
who  helped  file  the  motion  which 
led  to  the  busing  decUcm,  obaetved 
a  couple  of  days  before  school  start* 
ed: 

"It  has  become  a  political  foot- 
ball. Busing  co(iIdn*t  be  the  problem. 
It  is  commonplace  around  here." 

Prank  M.  Brown  in  of  Metairie 


u  irtiite  and  the  father  of  five  duld- 
»n.  **I  believe  the  school  board  has 
purposely  kept  it  alive  to  use  tt  as  a 
political  footbeil-so  politicians  can 
get  pubbcity." 

LMt  year  42,278  Jefferson  stu- 
dents were  bused  and  of  that  total 
8,278  were  bJack. 

The  parish  school  system  this 
year  is  u^  about  400  buses,  26 
more  than  las'  year 

Another  reason  thi(  busing 
hasn*t  been  the  infirmity  it  was 
heralded  to  be,  is  that  the  longest 
tide  is  only  7.3  milee-ibrom  Bunche 
VUl^  School  to  JcfTerson  Middle 
School. 

Ibat  figure  is  embarrassed  by 
ttie  discurriveneas  of  some  of  the  rural 
school  bus  routes  in  other  parishes. 

Operation  Bus  Stop 

opposition  to  bu^g  was 
concentrated  in  a  movement  called 
**Openticm  Bus  Stop,"  and  although 
its  memberriilp  crossed  racial  lines, 
the  vast  majority  titre  white. 

Ibe  Ugiast  hoiri  mnt  up  over 
tUQ  to  convert  Bunche  VUlafi 
School  from  a  predominately  black 
to  a  predominately  white  school. 
Last  year  only  40  whites  attended 
the  school  of  768  students.  Ibis 
year  992  whiter  and  194  blacks  at- 
tend the  school  in  Metairie. 

tbe  basic  white  fear  that  black 
school  t^ants  are  intrinsldiUy  inferior 
to  white  s^io(4  plants  was  attenuated 
by  visits  from  whits  parents,  and 
once  sciioot  opened  whites  found 
they  had  little  if  anythfaig  to  com- 
plabi  about 

Mr.  and  Mrs.  George  Bomside 
of  Metairie  visited  the  Khool  and 
found  no  objection.  "We  don*t 
really  mind,"  said  Bocnside,  who  has 
one  child  at  Bunche  Vill^.  "If  aU 
the  scfa  oois  are  good,  it  doesnt  matter 
where  they  go.  If  it  is  a  well-run 
srfaool  and  the  teachers  are  good, 
it  will  be  fine.  My  son  was  bused 
laat  year,  so  it  really  doesn't  matter." 

One  East  JefferMm  mother  con- 
tended that  the  image  of  Bunche  as 
a  black  school  was  a  handicap  to  some 
people  and  added,  **If  they  changed 
the  name  to  George  C.  Wallace  Mid- 
dle School  then  all  thoae  who  are 


bickermg  would  want  to  rend  their 
Uds  then." 

Donald  Rose,  white  pnnapal 
of  Bunche  VUlage  Middle  School 
wpotU  that  PTA  partiapation  u  as 
good  or  better  than  last  year. 

"Parents  are  concerned  and  this 
is  a  healthy  situation,"  he  said.  "I 
think  most  parents  have  accepted  it 
(the  busing)  and  have  tried  to  make 
the  best  of  the  situation.  AU  in  all 
they  have  been  beautiful." 

Mrs.  Frank  M.  Brown  HI,  3709 
Page  Drive,  Metalne,  the  mother  of 
<»ie  child  being  bused  to  Bunche, 
said,  "WeYe  really  proud  of  what 
Jefterson  aas  done  in  face  of  what 
has  happened  m  the  North  and  other 
places.  I  don*t  thfaik  busing  ts  the 
solution,  but  if  it  means  an  equal 
<^H)ortunity  for  all  duldren  th«)  I 
think  it  is  good." 

She  said  she  believed  a  diangs 
of  attitude  among  parents  occurred 
after  the  first  week  of  school.  "When 
diildren  got  on  the  buses  and  parents 
saw  that  they  were  being  taken  care 
of,  it  rebeved  a  lot  of  the  appreben- 
Sims.  .  Mrs.  Brown  said  she  be- 
lieves most  parents  have  accepted 
busing  and  are  voicing  no  laad  ob- 
jections to  their  children  attending 
Bundle.  She  said  some  parents  are 
still  concerned,  however,  because  they 
feel  Bunche  does  not  have  the  facili- 
ties their  children  were  accustomed 
to  m  their  neighborhood  sdiods. 
She  said  the  knows  of  no  one  trying 
to  take  their  diild  out  of  school. 

One  thing  parents  like  about 
Bunche  is  that  >t  is  not  platooned, 
■hesMd. 


Peaceful  Year 

"It  haa  been  a  peaceful  scho<ri 
year,"  she  said  of  the  first  six  weeks. 
"The  League  of  Women  Voters,  the 
Parent-Tsacher  Association  and  other 
civic  groupa  all  are  working  to  keep 
order.  Fhere  Just  hasn't  been  any 
discmkr." 

Schools  supeiintmdent  Peter  C. 
Bertucd  sUayed  some  misgivinp 
when  he  told  a  New  Orleans  States- 
Item  reporter  that  court  ordered  bus- 
ing would  not  hurt  educaticm  in  the 
pan^schoois. 
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"With  the  help  of  our  tdminu* 
tntive  pcTMnnel,  we  wiU  make  every 
effort  to  pri>vide  quabty  education," 
he  sud,  adding  that  adjustmenti  in 
the  levtbng  of  (tudenti  wouJd  have 
to  be  made  because  of  differences  in 
student  backgrounds 

Some  UMk  parents  were  anxious 
that  some  students  from  previously 
•11  Mack  schools  would  have  trouble 
keeping  pace  with  students  from 
formeriy  aU  white  schools 

Bertuod  however,  pouted  out 
that  "under  our  system  of  contin- 
uous progress  a  child  advances  at 
his  own  level  or  speed  Our  materials 
•re  designed  to  accomphsh  this  We 
level  our  children  according  to  abib« 
tws  " 


'^Lijccnons  Voiced 

Another  objection  voiced  by 
anti-busing  parents  was  that  if  the 


children  became  ill  at  school  the 
chUdren  might  have  trouble  getting 
home 

Bertucci  answered  this  objec- 
tion saymg  the  school  system  would 
make  every  provision  to  get  a  child 
home  if  the  parents  were  unable  to 
get  hm 

The  Jefferson  Parish  School 
Board  and'*Operation  Bus  Stop"un- 
successfuUy  seeking  a  sUy  on  the 
busing  order,  charged  that  Judge 
CSiristcnbeny  had  go.ie  beyond  Su- 
preme Court  mandates  in  luhng  on 
de  facto  aegregation.  The  board  con- 
fined their  ruhngi  to  de  jure  segrega- 
tion, or  that  created  by  law. 

School  Board  attorney  Wallace 
UBrun  argued  that  the  Jefferson 
School  Board  long  ago  give  up  de 
jure  segregation  and  that  housmg 
patterns  (de  facto)  played  a  hand  in 
the  lack  of  desegregation  in  some 
•leas  where  schools  remained  racially 
identifiable. 


In  the  motion  which  led  to  the 
busmg  order,  however,  lawyers  ar- 
fued:  "Is  a  man  tesa  dead  when  he 
u  kiUed  by  bghtning  (de  facto-aca- 
dentahy)  than  when  he  commita 
suiade  (dejure-intentional)? 

"Is  a  Negro  child  less  depnved 
or  does  he  fed  less  infenor  firom 
de  facto  segregation  than  from  de 
•jure  segregation?  We  think  not.  .  " 

The  Jefferson  Parish  school  sys> 
tem  has  •  Nepo  student  por^ilation 
of  about  20  per  cent  Of  62.288 
students  enrolled  last  year,  49.509 
were  white  and  12,7ttd  were  Uack. 
Enrollment  ftguies  have  changed 
httle  for  thu  year. 

Some  other  parishes  may  be 
•truggting  in  the  throe*  of  a  busing 
dispute  and  some  Northern  cities  hke 
Detroit  may  be  running  up  the  ted 
flif  of  rebeUion.  but  it  looks  m  if 
the  storm  clouds  have  moved  away 
from  Jefferson  Pansh 
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The 
Grant 
Parish 
Story 


Bunnf  hu  been  a  way  of  life  m 
Gnnt  Panih  nnoe  public  tnmporU' 
tion  b^in. 

With  ito  people  agrlcultunily 
oriented  and  iti  population  acatteied 
tn  dumpi  tn  tucked'sway  comen  of 
Oic  paiirii.  Giant  pnor  to  tfaii  year 
had  been  ntpportuig  eight  icfaoolt, 
grades  Idndergiriir  through  twehre 
without  one  induttiy  to  dnw 
tax  money  from. 

Add^  to  the  paiidi'i  problem! 
WW  the  fact  the  pofnilation  if  ndally 
and  ideoloftcaUy  aegrefated. 

A  band  of  blackt  nalde  tn  a 
ftzip  between  the  Red  Rim  and 
Colfax  and  onto  the  northwett  comer 
of  the  paildi  into  Montgomery  in  the 
rich  bottomland  of  Gntnt.  They  had 
been  attending  acfaool  in  Colfax  and 
Montfomeiy.  A  pravioua  attempt  to 
bus  them  into  PoUock  fMled  after 
blacks,  the  only  ones  affected,  n- 
fiised  to  fo.  Appeals  to  the  federal 
court  were  successful  m  letting  them 


ntum  to  their  own  schools 

Ihe  parish  u  strongly  divided 
east  against  west  and  any  vote  in  a 
pubbc  body  composed  of  members 
from  both  udes  u  almost  guaranteed 
to  be  split  One  official  described  the 
Grant  Parish  School  Board  as  being 
so  divided  that  the  members  cannot 
agree  on  one  company  to  sum>iy 
milk  for  the  schools. 

This  year,  however,  busing  has 
levied  into  the  spotlight  and  despite 
dKyAxy-day  efforts  by  school  of fiaals 
to  alleviate  the  problems,  parenU  are 
complaining  that  their  children  are 
havinf  to  get  up  before  dawn  uid  be 
on  the  highway  waitmg  for  the  bus 
before  they  normally  would  be  get- 
ting up. 

They  are  also  angry  because  the 
children*  especially  the  young  ones, 
are  not  amvmg  home  ftom  school 
until  dark. 

"It  would  tear  your  heart  out  to 
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Me  thoie  btUe  children  ridrnf  that 
but  all  day  and  oying  for  their 
mothers,"  one  woman  told  a  crowd 
fathered  m  the  Proqiect  Community 
ball  park  to  protett  the  school  btuinf . 
consolidation  issue. 

The  leaders  of  a  "concerned 
atuens"  group  protestuif  the  consol- 
idation plan  are  quick  to  assure  of- 
(iaals.  however,  that  they  are  not 
really  objecting  to  the  busing  issue  m 
Grant,  but  are  opposed-violently  so- 
to  the  dosmg  of  the  "neij^boihood" 
•chooli  and  cons<riidating  them  mto 
larfer  facilities. 

U.  S.  District  Court  Judge  Nau- 
man  Scott  of  Alexandria  has  said 
that  tl>e  very  people  who  are  being 
bused  tite  f  artherest  are  the  ones  who 
have  remained  in  sdiool  and  have 
been  in  school  ftom  the  tint. 


Busing  Not  Issue 

"Ihat  just  goes  to  show  that 
busing  IS  not  the  issue."  he  told  a 
^up  of  Grant  women  who  cornered 
him  after  aspeech  be  made  in  Septem- 
ber  at  Louinana  CoQege. 

Judge  Scott  of  the  Western 
District  of  Louisiana,  who  signed  the 
order  m  August,  consolidated  the 
sdiools  making  three  high  sdiools  m 
the  parish,  leaving  six  sdiools  for 
elementaiy  and  junior  hi^  sdiool 
students 

G  orpetown.  because  of  its  vir- 
tual isolation  m  the  northeast  comer 
of  Grant  was  left  out  of  the  cons<rii' 
dation  plan  and  its  transportation 
ryttem  remained  the  same  as  in  the 
past  years. 

Under  the  court  order.  Grades 
9-12  in  Distnct  A  (Montgomeiy- 
Verda-Summerfield)  attend  Mont^ 
gomeiy  High  School  nd  grades  B-$ 
m  the  same  area  attend  J.  W.  Gaines, 
the  formerly  all-Mack  sdiool  at  Mont^ 
gomeiy.  Hie  elementary  students 
are  at  Verda. 

In  District  B,  the  high  sdiool 
students  from  Pollock,  Colfax,  Mary 
Graham  (Mack)  and  Dry  Prong  were 
consolidated  in  Dry  Prong.  Elemen* 
taiy  students  remained  at  Coltex, 
Pollock  and  Mary  Grsham. 

Ihu  consolidation  meant  that 
some  children  residfaig  in  the  Little 


River  or  the  Cotton  Island  section  of 
the  pandi,  who  normally  rode  up  to 
32  miles  one  way  to  school  each  diy 
are  now  possibly  traveling  48  miles  a 

trip. 

However,  the  sdiool  board*  in  an 
effort  tocutthismileafe,  is  daily  re- 
shuffling bu^  routes  to  ewe  the  hsnt- 
4iipon  the  students. 

"When  we  got  the  order  to  con- 
w^date  schools,  we  shnply  threw  out 
what  bus  routes  we  ataeady  had  and 
started  drawing  new  ones.  When  we 
got  one  bus  loaded,  we  stopped  the 
route  and  put  another  bus  on  the 
same  road.  We  had  only  five  days  to 
work  out  the  original  tnnsportaUoo 
plan  for  this  sdiool  term,"  the  super* 
intendent  said  in  explaining  why  it  is 
being  revised  day  to  dsy. 

Smoe  the  consolidation  plan  was 
ordertd,  total  nuleage  a  day  has  risen 
487.8  each  way.  During  the  1970-71 
sdiool  year,  bus  driven  were  travel- 
ing approximately  1,025.9  mttas  a 
digr  eadi  way.  They  are  traveling 
approxuuately  1,513.7  miles  each 
way  tod^. 

Some  drivers  cover  only  17 
miles  as  the  crow  fllet.  but  Hv  the 
time  they  wtatd  in  and  out  of  the 
country  roads,  the  odometer  showi 
66  miles  just  one  way. 

"lhat  is  a  net  IncreMe  m  co4 
to  the  state  of  $36,666.  just  /or 
transportation."  Supt.  Tommy  O 
Harrison  said.  He  pointed  out.  how- 
ever, that  consolidation  of  faculties 
brought  about  a  reduction  in  staff 
members  end  therefore  a  reduction  in 
state  paymenU  for  teachers.  "Con- 
solidation saved  the  ttate  $102,000 
m  teacher  salaries  in  Grant."  h*-  said. 


Takes  Time 

Ihe  blitni  problem,  and  it  is 
bong  ironed  out  with  time.  Harrison 
said,  is  that  there  are  many  children 
who  are  nding  buses  who  have  never 
done  so  before  and  they  don't  know 
the  "procedures."  Other  problems 
which  arose  with  the  implementation 
of  integrated  bus  routes  have  been 
worked  out  by  the  kids  themselves. 

In  some  areas,  there  are  three 
buses  where  one  normally  passed, 
and  tome  families  are  meeting  two 
buses  every  day. 


"Msny  kids  are  riding  buses 
with  hgbts  on.  but  you  have  that  in 
any  rural  area.  People  are  movmg 
out  into  far-ojt  (rfaoes  around  latt 
Lake,  for  instance,  and  they  just, 
frankly.  Ihw  far  away  from  scfaoob." 
Harrison  said. 

In  an  effort  to  cut  down  on  the 
long  rides  in  the  Pollock  area,  school 
board  officials  have  set  up  another 
pin  where  students  ride  their  "old" 
(last  year'k)  buses  to  school  at  Pol- 
lock* then  transfer  to  another  bus 
into  Dry  Prong  for  their  classss.  In 
the  afternoon,  they  take  their  "new" 
(consolidated)  buses  home.  This 
wUl  save  tome  of  the  children  30 
minutes  each  morning. 

"If  that  doesn't  prove  sucoeas- 
fUl,  well  go  back  to  something  else." 
Hamson  said,  leafing  throu^  a  stack 
of  parish  maps  marked  with  red, 
yellow  and  blue  ink  showing  bus 
stops. 


Problems  Arose 

"When  we  drew  up  the  routes 
m  such  a  riiort  time,  we  knew  there 
would  be  flaws  and  bu«i.  It  just 
takes  a  long  time  to  set  up  a  whole 
bus  route.  Diey  are  always  dianging 
anyway  with  peofde  moving  m  and 
out."  he  said. 

Pnor  to  the  consolidated 
sdiools,  272  of  Mont.«omery's  363 
students  were  transported  to  sdiool. 
112  out  of  182  at  J.  W.  Gainee 
(black);  129  of  232  at  Veida.  442  of 
607  at  Colfte.  433  of  800  at  Maiy 
Grsham  (black);  676  of  the  749  at 
Diy  Ptangsnd  641  of  684  at  PoUock. 
Georgetown,  which  remains  virtually 
the  same,  had  261  of  ite  312  studente 
bused  into  school. 

Prior  to  the  consolidation  order. 
J  W.  Gaines  and  Mary  (^rdiam  were 
all  Uack  and  Verda,  Dry  Prong, 
Pollock  end  Oeorgetown  were  all 
white.  Colfax  had  only  43  btatka 
and  Montgomery.  32. 

No  official  figures  are  availaUe 
for  the  present  school  year.  Pro- 
jected enrollment  figures  have  fallen 
Aort  of  attendance  in  some  schools 
and  are  far  ahead  of  head  counte  in 
others.  Official  figures  will  be  re* 
leased  later  this  term.  Supt  Harrison 
said. 
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What  System  Officials 
Are  Saying  About  Busing 

. .  our  buonf  wm  done  before  it  becuM  an  imm." 
'^Butfaif  U  vtristUt  in  ubm  not  runi  pmtam  " 
***. . .  hwc  aone  My  long  routes,  but  not  due  to  mtecn^on." 
"^eVe  been  teal  lufipy  with  the  mponie  of  our  poente.", 
"Moft  ekmentaiy  Uda  attend  tdioob  near  their  homes." 
*M>maoUdatlon  meant  less  ridrng  for  a  lot  of  kids." 
"For  us  its  been  a  tempest  in  a  teapot." 
"None  of  our  routes  is  long  due  to  integration." 
"Unfortunately  the  press  and  some  individuals  pemtt  in  keeping  thinp 
stirred  up/' 

**rhankfiiU3r.  we  hawe  no  problems  like  the  cities  have  " 

"Comments  ttom  our  ptients  are  bitter  and  emotional.  There  has  never 

been  a  community  more  strongly  against  busing." 

"For  us  desegregation  cut  down  on  the  time  buses  traveled  greatly." 

"Five  miles  is  not  a  long  ride  when  you're  going  where  you  want  to  go  " 

"WeVe  really  bopmg  that  educatois  are  fomg  to  be  allowed  to  settle 

down  to  tlie  business  of  educating  kids." 


mm 

Schools  in 'ftMsitioo  kpubtkhtd 
6y  0ie  Infommtion  CtnUr  on  Sdiool 
Datftgatkm  under  the  dirtetion  of 
the  Puotic  Affetn  Beeepnh  CouneiL 

Hemben  of  the  $Uf(  tnetude  Mrt 
PetBowen^editoT'Teaeanhtr,  WUUem 
B  (BUt)  Ifctfaton,  oonsultefif-ivrUer. 
and  Jfte  Ruth  A.  BeUey,  writer- 
rttearchtf.  Support  tertflce$  ere  pto- 
Uded  fry  arurral  member$  of  Ae  regu- 
lar ttaff  of  the  PubUe  Affetra  Ae- 
aeereh  CouneU 

The  rneatch  preeented  herein  wm 
performed  purauant  tc  a  grant  from 
the  U.  S  Office  of  Education,  De- 
partment of  Heatth,  Education  and 
Welfare.  However,  the  oplnione  ex- 
premed  herein  do  not  neeemarUy  re- 
fleet  the  poettion  or  policy  of  the 
U  S  Office  of  Education,  and  no 
official  endoreement  by  the  U.  S 
Office  of  Education  Aould  be  in- 
ferred 
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Statement  op  Fbank  P.  AiCDEBSoir,  Jb.,  M.D.,  op  Augusta,  Ga, 

I  am  Frank  P.  Anderson,  Jr.  of  Augoste,  Georgia.  I  am  a  physician  and  am  a 
Professor  of  Pediatrics  and  Community  Medicine  at  the  Medical  College  of 
ueorgia.  I  am  white. 

My  wife  and  I  are  Southerners  and  our  families  have  lived  in  the  South  since 
before  the  American  Rev<rtution.  We  are  both  acUve  in  community  affairs  in 
Augusto,  we  believe  in  working  within  the  syst«n,  and  we  definitely  do  not  con- 
sider ourselves  wild-eyed  visionaries. 

Testimony  has  already  been  presented  to  your  committee  by  another  Augusta 
resident,  John  M.  Fleming,  who  is  chairman  of  our  Board  of  Education  and  who 
nas  Uken  a  very  active  role  in  opposing  implementation  of  the  recent  court 
order  which  called  for  clustered  schools  and  busing.  We  wish  to  submit  the  fol- 
lowing evidence,  as  parents  of  three  children,  all  girts,  who  presently  attend  the 
public  schools  of  Richmond  C!ounty,  for  we  feel  that  Mr.  Fleming's  views  do  not 
represent  the  thinking  of  all  white  Augustans. 

Through  the  years  since  1964,  Uiere  has  been  reluctant  integration  <^  public 
schools  In  Richmond  County,  mostly  through  allowing  black  children  in  a  neigh- 
Dorh<K)d  to  attend  the  white  school  nearest  thwn.  White  teachers  have  been  as- 
signed to  black  schocrts.  All  of  tills  has  been  d<me  by  the  Boaid  of  Education  with 
the  greatest  reluctonce  and  with  no  positive  leadership  from  the  Board  or  its 
administrative  staff  to  see  that  there  was  a  smooth  toansltlon.  By  the  fall  of 
drat  population  almost  totally  white  or  totally  black  by  stu- 

There  were  exceptions^  however,  for  in  the  fall  of  1070  three  groups  of  ele- 
menUfy  schools  were  "paired"  in  an  effoK  to  meet  court;  orders.  Our  own  chil- 
dren were  assigned  to  one  of  tije  "paired"  schools,  and  It  was  through  this  ex- 
perience, primarily,  that  we  learned  for  ourselves  that  separate  schools  In  Rich- 
mond County  had  not  been  "equal"  schools  and  probably  never  could  be. 

f°  elementary  schocd  of  long-standing  reputation  as  one  of 
the  better  schools  In  the  system,  had  token  integration  for  several  years.  The 
black  school,  only  two  blocks  away,  bad  no  white  students,  and  until  recently  had 
had  no  white  teachers.  The  "pairing"  took  i^ce  without  any  «icouragement  or 
aavance  preparation  for  students,  parents  and  teachers  by  the  Board  of  Educa- 
tioi^  Grades  one  through  tiiree  rere  assigned  to  the  formerly  white  school  and 
grades  four  through  seven,  to  the  black  school. 

^  expected  many  white  parents  withdrew  thrfr  children  from  the 
?hi^  Ku^^!  ^V^Hr^r*"^,.^^  ^^^^  ^^^^^  None  of  Uie  teachera  from 
^^^l^^^^K  ^^^^^'Z^  students  to  the  black  school  and  only  two 

rwnalned  behind  to  teach  in  the  "paired"  situation  in  the  original  school.  Black 
teachers  from  the  btadc  school  remained  In  greater  numbere. 

Although  anti-busing  forces  In  Augusta  have  frequently  told  us  that  our 
s^te  were  still  neighborhood  schools,  we  refute  that  because  most  white 

^^^^    t  ^^^^^  "  ^»  in  «n  all-black  area 

through  which  whites  traveled  only  when  It  was  necessary  to  pick  up  maids  or 
find  yard-men.  The  two  schools  might  as  well  have  been  located  fifty  miles  apart, 
^i^L'JrS  *  ^"?^^®-  ^^^^  ^^^^  "^^^  remained  with  the  public 

2X«h1«  If*?*"  apprehension  about  s^ing  Uieir  children  into  a  totally  new 
situation,  with  none  of  the  former  teachera  going  along.  Black  parents  had  the 
same  fears  about  sending  tiielr  children  to  the  formerly  white  sdiool,  and  also 
ab^t  what  would  happen  when  whites  came  to  their  school  and  "took  over." 
♦J;  SJil^  help  or  advice  from  tiie  Board  of  Education,  the  presidents  at  the 
two  PTA  ojjanlzations  met  together  in  late  summer  to  Iron  out  some  of  the 
problems  wh  ch  the  pairing  would  create  within  thdr  own  organizational  struc- 
n^^-n       J^u"®  i?'!"^  ^^^^  formeriy  black  school  before  school 

P'^^^P*^  teachers  and  to  assure  them  that  they  wanted 
Mii^^^^fr*  k"*^*''?^^.*^.,'^^^  possible.  We  can't  speak  for  tiie  activity  of 
black  parents  who  took  similar  steps  at  tiic  white  scho<rt,  but  we  suspect  that 
some  of  this  went  on  there  also. 

to  "make  it  woric»»  was  characteristic  of  both  schools 
?     ?i"lf,  pairing.  At  ttie  same  time,  it  was  obvious  tiiat  for  the 

ml^l  ^/  school,  certain  things  began  to  happen  as  tiie  result  of  the  enroll- 
ment of  white  students.  As  one  black  parent  put  It,  "They  didn*t  have  to  make 
any  announcement  that  our  school  was  going  to  have  white  students  In  the  fall. 
I  knew  It  when  I  saw  the  paint  truck  pull  up  to  tiie  front  door. " 
•M?i  Ku?^'  a  long-requested  paint  Job  for  die  school  forthcoming  when  the 
White  children  arrived,  but  other  Improvements  (also  long  requeirted  by  the  black 
Stan  and  parents)  were  aade:  a  new  di^washer  was  installed  in  the  kitchen. 


ERIC 


598 


a  porch  was  screened-ln,  a  new  heating  system  was  Installed,  carpenters  appeared 
to  make  other  repairs,  personnel  were  sent  in  to  thoroughly  clean  the  playground, 
removing  bricks  and  other  debris,  a  retainer  wall  was  built  for  the  playground; 
during  the  preceding  spring,  long  needed  shelves  were  built  in  the  school  library. 

We  understand  that  this  kind  of  thing  has  happened  elsewhere  in  the  system 
whenever  white  students  or  teachers  have  been  assigned  to  formerly  all-black 
schools,  particularly  in  regards  to  equipment  i*.  d  books.  As  might  be  expected, 
black  educators  and  parents  have  accepted  these  changes  with  mixed  feelings; 
in  addition  to  a  feeling  of  bitterness  that  it  took  the  presence  of  whites  to  ac- 
complish change,  black  principals  have  lost  some  respect  of  some  of  their  black 
teachers  who  have  gone  over  to  white  schools  and  principals  and  have  seen  what 
these  schools  have  had  to  work  with.  This  has  been  an  unfair  Indictment  of  black 
principals,  who  have  asked  for  years  for  the  same  kinds  of  ad'^^nta^es  for  their 
schools.  „  ^ 

We  do  not  feel  that  the  dual  standard  has  been  aw^led  with  any  malice  to- 
ward black  schools  on  the  part  of  the  Board  of  Education  or  Its  administration. 
Perhaps  the  same  would  hold  true  If  whites  were  the  minority  group  In  Rich- 
mond County  and  a  predominantly  black  school  board  existed.  Our  experience  has 
convinced  uh  that  It  Is  only  when  a  school  serves  all  children  that  the  benefits  of 
school  taxes  reach  It  fairly  and  completc'y.  For  this  reason.  If  for  no  other,  we 
can  understand  why  busing  as  a  means  of  breaking  up  a  dual  school  system  i« 
Important  to  our  community  and  nation. 

Like  many  other  concerned  white  Augustans,  we  don't  see  an  Increase  In  busing 
as  a  permanent  panacea.  We  realize  that  -f  we  had  had  open  housing  In  our  city 
years  ago  there  would  not  be  so  strops  a  need  for  the  use  of  busing  as  a  mecha- 
nism for  creating  a  unitary  school  system.  We  feel  that  the  current  -crisis**  over 
busing  In  our  community  need  not  have  have  occurred  If  our  Board  of  Educa- 
tion and  Its  administration  had  not  spent  so  many  years  In  dragging  Its  fc 
and  actively  opposing  the  full  Integration  of  our  schoois. 

In  summary,  we  oppose  a  constitutional  amendment  prohibiting  busing  as  a 
means  of  achieving  racial  balance  In  the  public  schools.  Such  an  amendment 
would  set  us  back  In  our  efforts  to  eradicate  the  causes  of  some  very  serious 
problems— among  them  school  drop-outs,  unemployment,  some  crime  and  pov- 
erty—related at  least  In  part  to  a  continuing  lack  of  adequate  and  equal  educa- 
tional opportunity  for  a  significant  portion  of  the  less  privileged— both  white 
and  black— In  our  community.  We  are  prepared  to  send  our  children,  as  they  grow 
older  and  attend  secondary  schools,  on  buses  to  formerly  black  high  schools.  And — 
quite  aside  from  the  real  concern  about  Integration — we  must  recognize  that  a 
large  number  of  white  children  In  our  community  are  already  being  bused  to 
secondary  schools  In  our  school  system,  the  distances  traveled  are  really  not  all 
that  great,  and  "dawn  to  dusk**  busing  lsn*t  really  a  major  necessity. 

We  would  like  to  add  one  thing  more.  To  our  surprise,  the  quality  of  the  educa- 
tional experiences  our  children  have  received  In  the  paired  schools  has  turned  out 
to  be  better  than  that  In  the  predominantly  white  school.  This  has  happened  over 
a  two  year  period  and  has  really  been  eye-opening.  We  attribute  this  to  the  fact 
that  we  really  had  to  start  with  a  completely  new  situation  In  each  school.  The 
black  teachers  who  remained  behind  were  dedicated  to  their  jobs  of  teaching, 
and  the  mostiy-new  white  teachers  were  young  and  willing  to  Innovate.  During 
the  past  year  we  have  had  one  of  four  pilot  programs  in  the  Model  Reading  Pro- 
gram, and  have  seen  a  transformation  In  the  classrooms  of  both  schools.  And  all 
of  this  has  happened  In  a  school  situation  that  has  been  approximately  70% 
black  and  30%  white. 

The  antl-buslng  group,  and  they  are  definitely  In  the  majority  In  our  com- 
munity and  well  organized,  are  speaking  mostly  from  fear  of  the  unknown,  and 
cite  facts  and  figures  from  other  communities.  We  feel  that  we  speak  from  realis- 
tic experience,  and  we  are  absolutely  convinced  that  where  there  Is  a  positive 
attitude  among  students,  staff  and  parents,  there  Is  no  limit  to  what  can  be 
achieved  In  a  unitary  school  system. 

Frank  P.  Anderson,  Jr. 


Yale  Imw  School, 
New  Haven,  Conn.,  March  2,  197B, 

Hon.  Emanuel  Cellsr, 
House  of  Repreientativea, 
WasMngiotit  D,C, 

Dear  Mr.  Cet^ler:  The  Black  I>aw  Students  Union  of  Yale  I^aw  School,  com- 
prising virtually  all  the  black  students  in  this  law  school,  have  prepared  a  state* 
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ment  on  the  **anti-buslng*'  proposals.  A  copy  is  enclosed.  The  statement  strikes 
me  as  thoughtful,  balanced  and  very  persuasive.  I  interpret  it  as  not  sug- 
gesting that  busing  is  per  se  desirable,  but  that  it  is  one  of  several  devices  to 
be  used  in  pursuing  the  objectives  of  eliminating  racial  segregation  on  the  one 
hand  and  differentials  in  educational  opportunity  on  the  other. 

Few  supporters  of  the  "anti-busing"  proposals  seem  willing  explicitly  to 
abandon  these  objectives.  It  seems  pointless  to  postpone  efforts  toward  their 
realization.  The  difficulties  are  not  going  to  become  smaller,  nor  the  issue  less 
controversial.  The  general  population  may  not  be  willing  to  face  these  facts,  but 
surely  Congress  must  realize  that  there  is  no  point  in  either  turning  back  or 
trying  to  put  off  the  day  of  reconciliation. 
Sincerely, 

Geoffbet  C.  Hazabd,  Jr. 

Enclosure. 

Statement  of  Black  Law  Students  Union,  Yale  Law  School, 
FebbuabT  28,  ld72 

The  Black  Law  Students  Union  has  followed  closely  the  debate  over  busing 
to  achieve  a  racial  balance  in  schools.  It  is  clear  to  us,  the  rhetoric  notwith- 
standing, that  the  real  issue  is  what  type  and  quality  of  education  Black  and 
other  minority  group  children  will  receive  in  this  country. 

Senator  Griffin's  amendment  is  a  declaration  that  this  country  cares  only  for 
its  white  citizens.  He,  like  everyone  else,  seemingly  agrees  that  the  schools 
to  which  white  children  are  being  bused  are  "inferior"  schools.  Still,  no  one 
has  seriously  offered  proposals  for  changing  the  alleged  condition  of  these 
schools,  or  drafted  legislation  making  funds  available  for  their  immediate  im- 
provement The  substance  of  the  Griffin  amendment  is  that  the  existence  of 
inferior  schools  is  all  right  if  attended  by  Blacks,  and  not  white  children. 

In  practical  terms  there  is  no  real  difference  between  the  Griffin  and  Scott- 
Mansfield  amendments.  Most  of  the  nation's  school  districts  already  have  financial 
problems.  Without  the  use  of  Federal  funds  many  simply  will  not  be  able  to 
operate  a  busing  program.  In  addition,  the  Scott-Mansfield  amendment  will  dis- 
courage school  districts  from  undertaking  programs  which  would  meet  the  spirit 
of  Brown  v.  Board  of  Education  and  the  goal  of  a  quality  education  for  all. 
It  will  encourage  the  bringing  of  Utigation  to  thwart  good  f&ith  attempts  to 
desegregate  school  districts.  This  amendment  requires  that  all  appeals  irom 
court  ordered  busing  be  completely  exhausted  before  federal  funds  could  be 
used.  In  other  words,  a  longer  period  of  segregated  schools  would  have  to  be 
endured.  The  Federal  government  is  prohibited  from  participating  in  or  encour- 
aging efforts  to  achieve  racial  balance,  while  local  school  boards  are  made  more 
vulnerable  to  attack  for  undertaking  the  programs.  Many  boards  which  welcomed 
government  pressure  before,  would  now  have  to  shoulder  alone  the  risk  of 
initiating  a  controversial  but  necessary  program. 

The  country's  housing  pattern  assures  segregated  schools  if  busing  is  prohibited.  • 
And  we  must  remember  that  this  pattern  was  aided  and  partially  financed  by 
the  Federal  government  History  has  taught  us  that  the  communities  which  now 
oppose  busing  pursued  policies,  in  the  past,  of  neglect  toward  all  Black  schools, 
thereby  creating  the  very  conditions  which  they  do  not  want  for  their  children. 
No  reason  exists  to  believe  these  same  policies  will  not  be  pursued  again  if  busing 
is  prohibited  or  curbed.  I^st  we  forget,  this  country  does  have  a  history  of  busing 
children,  but  before  it  was  Black  children  being  bused  and  no  one  cared  about 
bnsing'8  alleged  ill  effects. 

The  Griffin  and  Scott-Mansfield  amendments  both  lead  to  the  same  end.  And 
th*it  is  the  end  of  the  fight  by  this  country,  to  insure  equally  good  education 
for  its  White  and  Black  children.  For  this  reason  we  are  opposed  to  both  and 
urge  you  to  fight  for  their  defeat. 

H/BRT  M.  Singleton,  Chairman, 


Statement  of  Eldon  Van  Steenis,  Chairman,  Rei»fobo  Township's  Freedom  of 
Choice  Chapter  of  National  Action  Group 

We,  the  undersigned  residents  of  Michigan,  do  hereby  proclam  that  in  the  event 
that  forced  busing  is  initiated,  we,  the  people,  will  use  a.iy  and  every  means  at 
our  disposal  to  finally  convince  all  concerned,  that  we  will  never  allow  our  chil- 
dren to  be  bused  away  from  their  neighborhoods  to  achieve  integration  1 
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Furthermore,  we  are  indignant  that  our  constitutional  rights  have  he^n  violated 
in  that  our  educational  system  is  being  mis-used,  and  because  our  children  are 
being  forced  to  receive  an  '*Inter-Racial  experience'*  instead  of  an  education ! 

We  are  indignant  because  all  of  this  has  been  attempted  witliout  even  a  vote 
of  the  people  whose  taxes  will  have  to  pay  for  our  forced  busing! 

Therefore,  we  will  not  tolerate  forced  busing,  and  we  will  neither  be  harassed 
nor  intimidated  by  threat  of  incarceration  or  fine ! 

This  is  our  Country,  our  State,  and  our  Children.  Under  no  circumstances  will 
we  pay  for  or  allow  forced  busing ! 

Eldon  Van  Steenis, 
Chairman,  Redford  Toumship's  Freedom  of  Choice 

Chapter  of  National  Action  Group, 


Statement  of  Honorable  Sol  M.  Linowitz,  Chairman,  The  National  Urban 

Coalition 

It  is  vital  to  the  national  interest  and  to  our  whole  concept  of  an  integrated 
society  that  the  Senate  promptly  reverse  the  divisive  action  it  to<*  last  Friday  to 
prohibit  Federal  courts  from  ordering  the  busing  of  students. 

Busing  has  become  an  overblown,  emotional  code  word  that  camoufiages  the 
real  issues  involved  in  quality  education  for  our  children.  The  issue,  and  what 
should  be  the  subject  of  our  national  debate,  is  not  busing ;  it  is  what  is  at  the  end 
of  the  bus  ride  that  is  critical  importance.  No  one,  black  or  white,  rich  or  poor, 
wants  his  or  her  child  to  attend  an  inferior  school,  whether  it  is  across  the  street 
or  across  town. 

There  are  already  enough  forces  at  work  in  this  country  to  pull  us  apart  with- 
out adding  still  another.  We  are  committed  to  an  integrated  society,  but  as  the 
recently  published  National  Urban  Coalition  "Report  <m  the  State  of  the  Cities" 
demonstrates,  we  are  steadily  bec(Hning  more  divided,  more  separate,  and  more 
unequal. 

This  is  reflected  in  the  abandonment  of  our  central  cities  to  the  minorities,  the 
poor  and  the  aged  who  have  nowhere  else  to  go.  The  others  leave  mainly  because 
of  the  gradual  decline  in  vital  city  services,  including  the  quality  of  the  schools. 
The  result  of  a  national  policy  based  on  the  Senate*s  action  last  Friday  would  be 
a  further  deterioration  of  urban  schools,  and  this  would  in  turn  further  divide  the 
cities  and  speed  up  the  abandonment  process. 

We  must  break  this  cycle.  In  all  areas — housing,  employment,  schools— we 
must  discover  and  use  mechanisms  which  will  bring  us  together.  Busing  is  one 
such  mechanism.  It  is  not  the  answer,  or  even  an  answer  to  the  achievement  of 
the 'integrated  society  we  seek,  but  it  is  an  extremely  valuable  adjunct  to  all 
the  Other  things  people  of  good  will  are  trying  to  do. 

It  would  be  foolish  and  tragic  to  discard  tMs  mechanism.  For  more  than  17 
years  this  nation  has  followed  its  commitment  to  provide  equal  education  for  all 
children,  including  limited  busing  where  necessarj.  The  courts  have  been  diligent 
in  protecting  this  commitment 

In  terms  of  education  alone,  almost  every  major  educational  institution  has 
stated  in  one  way  or  another  that  integration  is  a  vital  part  of  the  total  education 
of  our  youngsters.  Without  exception  they  have  supported  every  reasonable  device 
to  accomplish  this  end,  including  busing  w*hen  necessary.  They  realize,  as  should 
we  all,  that  one  cannot  on  the  one  hand  favor  racial  integration  of  our  public 
schools,  and  on  the  other  be  against  busing. 

That  statement  is  also  tnie  of  the  integration  of  our  total  society.  And  that  is 
the  real  issue  that  is  hidden  under  the  deliberate  hysteria  that  envelops  the 
busing  controversy. 


Public  Education,  Racial  Discrimination  and  the  Busing  Issue — Settino 

THE  Record  Straight 

(By  lieonard  Woodcock,  President  of  IJAW) 

Plain  talk  about  the  problems  of  public  e<1ucation  in  thiF  nation  is  long  over- 
due. There  has  l)een  too  much  heat  and  not  enough  light  shed  on  vital,  sensitive 
issues  of  public  education — unfairly  narrowed  by  some  to  what  is  commonly  re- 
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b!^rf^«lpn  ^^""^     '^^W  «8         0'  others  have 

fTn  ,f  fh!  I  <^oixt^^t,  distorted  and  blown  out  of  proportion.  It  is  time  now 

to  put  the  issue  properly  into  context. 

fiiJi^^S!!*'  ^^^Vt^  ^^^^^^  ^®  can  ^^^^  achieve,  in  the  shortest  pos- 

prf  fJ;^  '  non-discnminatory  high  quality  education.  In  Broum  v.  Board  of 
Zi^i  t'  "'i,^"P'"«°>e  ^ourt  mandated  the  elimination  of  racially  segregated 
ll'lf®";!""^  strong  l^elief  in  that  decision-separate  cannot  be  ^ual. 
fj^«  1  ?  ^  has  become  a  highly  explosive  and  emotional  word  and  it  is.  unques- 

should  beV^^^  '^""^  "-^^  P'«^«  whose 

oH^I  .^^"^^  nation  together,  rather  than  to  tear  it  apart.  I  hope  we  can 
?!h  K  «*J»o.seek  high  public  office  to  address  themselves  to  real  problems 
nJLnfn^  f  ^  wounds,  rather  than  to  exacerbate  our  differences  and  to 

promote  hate  and  fear. 

.  '^^^^^^r,  clear  that  certain  senatois,  congressmen,  state  legtelatons  and 
even  those  in  more  exalted  political  office  seem  determined  to  pursSe  the  couree 
of  division  in  this  matter.  They  press  constitutional  amendments,  which,  in  my 
view,  are  unwise  and  unworthy,  and  they  fan  the  fires  of  prejudice.  They  speak 
m  careful  tenns  but  their  hidden  troops  carry  the  message  into  the  back  alleys 
m  more  naked  racist  terms.  These  are  the  professional  anti-bussers. 
foto  fho  in^^""  spectrum,  here  are  those  well-meaning  liberals  who 

l^fl^L^^l^  and  tragically  da  battle  m  the  field  and  in  the  terms  chosen  by  the 
proresslonal  anti-bussers. 

Both  groups  do  the  community  great  disservice.  They  are  engaged  on  the 
wrong  issue,  on  the  wrong  term.s.  at  the  wrong  time.  s  8^  un  me 

Immediate  and  massive  bussing  cannot  solve  problems  bom  of  generations  of 
discrimination  and  insensitivity.  It  is.  however,  also  wrong  to  eliminate  any 
pc^sibility  of  the  use  of  some  bussing  as  a  tool  and.  instead,  to  use  the  concept  to 
isolate  and  p(^rize  both  races  in  the  hope  of  selfisih  p^ltical  gain 

At  this  moment  of  relative  affluence,  it  is  nothing  short  of  shocking  to  see 
inner-city  schools  shortchanged  on  funds,  overcrowded,  ill-equipped  and  poorly 
manned.  Those  who  have  been  the  victims  of  segregation,  discriminatiohand 
societal  oversight  now  see  their  children  punished  anew  by  the  denial  of  a  decent 
educational  opportunity.  I  say  these  conditions  are  intolerable. 

By  the  same  token,  we  would  be  less  than  fair  if  we  did  not  understand  the 
feelings  of  those  parents  who.  without  regard  to  color,  have  made  great  sacri- 
flces  to  move  into  areas  where  their  children  could  attend  better  schools  and 
who  face  ^e  prospect  of  having  those  children  bu«ed  back  to  inferior  schools. 
That  situation  also  is  tragic 

Americaiw  mii;M;  recognize  that  past  segregation  as  well  as  other  forms  of  racial 
dIscnnUnation  have  left  deep  scars  and  have  cast  a  pall  on  our  system.  There  is 
no  qu^ion  but  that  every  American  must  share  the  respcmsibility  and  the  cost 
of  era^ng  every  vestige  of  discrimination  in  our  society.  In  this  respect,  an  im- 
ponant  area  of  concern  must  be  the  public  education  system. 

Our  schools  became  bastions  of  segregation  in  two  principal  ways.  Some  local- 
ities, by  law  and  conscious  effort.  operaUng  linder  the  discredited  doctrine  <rf 
•separate  but  equal."  required  segregated  schools.  In  other  sections  of  the  coun- 
se^egated  schools  are  the  result  of  years  of  economic,  social  and  housing 
discrimination  which  created  ethnic  and  racial  ghettos. 

Segregate<l  housing  in  the  Xorth  was  rarely  a  product  of  individual  choice. 
R(*parate  neighborhood  imttems  grew  out  of  the  poverty  of  many  black  fomilies, 
restrictive  zoning  and  land  use,  unconscionable  practices  of  real  estate  deal- 
ers and  mortgage  lenderK — all  ini|K>sed  by  society. 

Segregation  in  the  public  schools  must  be  recognized  as  the  direct  result  (rf 
years  and  years  of  racism  in  our  society. 

Tfte  hill  that  has  become  overdue  5s  owed  by  every  American.  It  cannot  be 
paid  in  full  by  innocent  young  people.  Society's  past  transgressionK  must  be 
remedied  by  the  whole  body  politic.  It  is  neither  realistic  nor  fair  to  insist  that 
only  one  segment— i>chool  age  <*ildpen— tiear  the  enMre  cost.  I.  for  one.  certainly 
sympathize  with  those  parents  whose  children  wmi'd  be  sent  to  inferior  sdioois 
becawK  of  the  errors  and  misdeeds  of  others. 

Those  of  every  race,  creed  and  national  origin,  who  really  care  about  chil- 
dren and  the  future  of  our  country,  realize  that  the  issiie  must  be  one  of  quality, 
eqiial  education.  Jnst  as  the  isolated,  misusecl  "busing"  ismie  is  neither  Mack 
nor  white— as  iwlls  and  surveys  rei^tedly  show— neither  is  quality  education 
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a  goal  of  only  one  race.  It  is  that  issue,  quality  education,  around  which  we  can 
rally. 

What  we  most  need  now  is  a  direct  and  concerted  effort  to  achieve  quality 
and  equality  in  public  education  for  all  children  in  all  schools  Neither  black  nor 
white  children  are  served  by  being  bused  into  inferior  schools.  That  is  the  main 
issue — quality  education — not  busing. 

We  know  enough  about  what  quality  education  should  be  to  knoAV  that  for 
most  Americans  it  does  not  now  exist.  The  essential  elements  of  quality  educa- 
tion are,  unfortunately,  easier  to  list  than  to  achieve,  but  identification  of  needs 
is  the  very  first  step.  To  obtain  quality  public  .school  education  in  this  nation 
we  ne^,  immediately,  to  make  a  massive  commitment  to  the  following  goals: 

1.  More  money  and  more  equal  financing,  on  a  fairer  and  more  progressive  tax 
basa 

2.  More  teacaers,  better  qualified,  trained  and  more  dedicated — assigned  on  the 
basis  of  pupil  need. 

3.  More  and  better  guidance  counselors  and  administrators. 

4.  Better,  more  modem  school  plants  and  equipment. 

5.  Curriculum  improvements  and  use  of  more  modem  and  experimental  tech- 
niques. 

6.  More  community,  and  especially  parent,  involvement 

7.  More  adequate  security  in  terms  of  administrative  and  police  protection. 

8.  Achievement  of  a  fair,  non-discriminatory  system. 

If  we  fail  or  delay  in  meeting  our  oblWtions  to  the  children,  future  generaticms 
of  Americans  will  pay  the  price.  Amie  *annot  wait  to  make  the  proper  commit- 
ment to  quality  and  equality  of  educu*  .  As  we  move  toward  quality  education, 
of  necessity,  we  must  also  move  towa,  desegregation.  The  slow  process  of  integra- 
tion of  neighborhoods  takes  too  long;  but  busing,  and  any  other  technique  of 
integrating  schools,  mi^t  sensibly  and  rationally  be  used  with  the  effort  for  qual- 
ity education  but  not  before  it  In  a  democracy  any  ideal  system  of  quality  educa- 
tion must  be  non-discriminatory.  Consequently,  a  total  commitment  to  quality 
education,  by  definition,  includes  a  commitment  to  desegregation.  One  necessarily 
includes  the  other.  That  is  why  we  cannot  supfwrt  the  eflfort  to  isolate  one  tech- 
nique of  achieving  integration  and  outlaw  it,  even  though  those  of  little  principle 
would  go  so  far  as  to  amend  the  United  States  Constitution.  At  the  same  time, 
while  I  refuse  to  discard  any  reasonable  tool  of  desegregation,  I  recognize  that 
premature  moves  aimed  solely  at  racial  balance  can  be  counter-productive  and 
harmful  to  quality  education  and  racial  peace. 

It  is  against  the  national  interest  to  isolate  and  emphisisse  busing  as  an  issue. 
Busing  is  not  an  educational  system;  it  is  merely  a  means  of  transportation. 
More  than  40  per  cent  of  American  children  have  traditionally  bused  to  school. 

In  trying  to  suggest  the  lines  of  public  debate  on  t-hese  great  issues,  I  have 
avoided  any  discussion  of  pending  court  cases.  It  does  not  seem  appropriate  to 
me  for  the  public  or  its  leaders  to  debate  such  matters.  Judges,  I  hope,  are  inter- 
ested in  framing  their  decrees  on  the  basis  of  the  law  as  tiiey  see  it  and  not  on  the 
results  of  polls  or  the  views  of  politicians  and  others.  I  do  emphasize,  however,  my 
strong  feeling  that  court  decrees,  in  a  system  of  law,  must  be  respected.  Of  course, 
I  also  see  it  as  perfectly  proper  in  individual  cases  for  appeals  to  he  lodged  and 
stays  to  be  sought 

Finally,  I  would  hope  that  not  only  would  our  political  leaders  emphasize  real 
priorities  and  avoid  destructive  and  emotional  demago^ery.  but  that  the  media — 
press,  radio  and  television— would  also  put  this  sensitive  national  problem  in 
proper  perspective. 

In  this  context,  I  suggest  that  such  questions  as  "Do  you  faror  widespread 
businc?"  do  not  serve  a  legitimate  purpose.  They  are  improper  To  ask  the  ques- 
tion is  to  foreclose  honest  discwision.  Instead,  we  must  ask,  "How  can  we  best 
achieve  quality,  equal  and  integrated  education?"  That  question  can  be  answered. 
T>et  us  hope  that  the  leaders  of  public  opinion  will  address  themselves  to  that 
issue. 

To  play  on  black  frustration  and  white  fear  is  to  play  Russian  Roulette  with 
Americans  future. 

For  myself,  I  fav^r  quality  and  equality  of  educatio%  which,  of  course,  includes 
desegregated  schoo  s. 
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Statement  of  Hon.  J.  Kenneth  Robinson,  a  U.S.  Representative  From  the 

State  of  Virginia 

I  appreciate  this  opportunity,  Mr.  Chairman,  to  address  myself  to  this  dis- 
tinguished Subcommittee  with  reference  to  H.J.  Res.  620  and  other  r^lutions 
proposing  Constitutional  amendments  to  prevent  the  busing  of  public  school 
pupils  out  of  tbelr  home  neighborhoods  aelely  for  the  purpose  of  adiievliig  a 
radal  balance  in  the  scboole. 

I  am  not  a  lawyer,  and  I  do  not  presume  to  advise  this  Subcommittee  of  learned 
lawyers  as  t»  Uie  Constitutional  considerations  which  are  involved  in  the  busing 
controversy,  or  how  best  to  cure  the  discontent  and  abrasions  which  have  resulted 
from  decisions  of  the  Supreme  Court  approving  massive  busing  for  a  racial  rather 
than  for  an  educational  puipose. 

In  coming  befo*^  the  Subcommittee,  I  seek  to  emphasize  the  breadth  of  public 
concern  in  this  matter,  and  the  expectation  of  the  people  that  the  Congress  will 
respond  to  this  concern  in  a  meaningful  way. 

I  hope  and  believie  that  my  commente  are  offered  in  pelatire  freedom  from  emo- 
tional overtones  which  might  result  from  personal  involvement  in  a  specific  bus- 
ing situation.  None  of  my  own  children  are  affected,  and,  to  date,  no  public  school 
authority  in  the  7ch  Congressional  District  of  Virginia,  which  I  have  the  honor 
to  represent,  is  under  court  directive  to  institute  busing  of  pupils  on  other  than 
the  basis  customarily  used— most  reasonable  accessibility,  considering  the  location 
of  the  pupil's  home  and  the  location  of  schools  providing  instruction  at  the  grade 
level  of  the  pupil. 

The  concern  is  great,  however,  and  it  is  a  concern  arising  from  sincere  mystifi- 
cation and  disbelief  over  what  is  regarded  as  an  unrealistic  and  unconscionable 
preoccupation  with  numerical  racial  balance  to  the  exclusion  of  common  sense. 

I  find  this  sentiment  general,  Mr.  Chairman,  even  in  areas  untouched  by  racial 
friction  in  which  school  integration  has  l>een  accomplished  without  incident. 
Citizens  are  vehement  in  their  demand  that  their  elected  representatives  in  the 
Congress  find  means  of  correcting  what  they  regard  as  a  grievous  judicial  wrong 
in  whl<±  children  are  the  victims. 

Most  of  the  citizens  with  whom  I  have  talked  and  corre^nded  on  this  matter 
are  laymen,  like  myself.  They  believe  the  Constitution  is  the  heart  of  our  body 
of  law,  and  they  recognize  the  Supreme  Court  as  its  interpreter.  Most  of  them 
regret  the  apparent  necessity  of  amending  the  Con.stituHon  in  this  instance. 

What  they  are  saying  to  me,  however-~«nd  to  this  Congress  as  a  whole^— is 
simply  this : 

"We  can't  imagine  that  the  authors  of  the  Constitution  intended  that  it  would 
require  school' children  to  be  transported  past  suitable  schools  relatively  near 
their  homes,  in  order  to  contribute  to  the  racial  balance  of  a  more  distant  school. 
If,  however,  the  Supreme  Court  insists  that  this  is  the  case,  then  we  must  amend 
the  Constitution,  because  any  such  requirement  is  nonsense  and  serves  no  proper 
public  purpose." 

I  regret  the  necessity  of  the  introduction  of  the  resolutions  under  hearing,  Mr. 
Chairman,  but  if,  in  the  judgment  of  this  Subcommittee,  any  statute  which  the 
Congress  might  enact  for  the  purpose  of  prohibiting  the  busing  of  school  children 
solely  for  the  purpose  of  achieving  racial  balance  in  public  schools  would  be 
struck  down  as  unconstitutional,  I  must  respectfully  urge  the  Subcommittee  that 
it  resort  to  the  only  apparent  remaining  remedy— an  appr(H>riate  Constitutional 
Amendment. 

The  school  bus  must  be  restored  to  its  proper  and  simple  purpose— to  trans- 
port children  to  the  nearest  source  of  quality  wlucation,  if  It  is  too  far  to  walk. 

Our  goal  should  be  the  provision  of  this  quality  education  reasonably  close  to 
the  homes  of  all  children.  Substandard  schools  should  not  be  tolerated  by  the 
public  conscience. 


Resolution  of  the  Citt  of  ORUkHou a  Citt 

Whereas  the  problem  of  forced  busing  has  touched  the  lives  of  every  citizen 
in  The  City  of  Oklahoma  City ;  and. 
Whereas  it  has  not  been  an  effective  tool  in  integration ;  and. 
Whereas  it  has  downgraded  the  quality  <rf  education Now,  therefore,  be  It 
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Resolved  hy  the  City  Council  of  The  City  of  Oklahoma  City,  That  it  is  the 
Council's  opinion  that  the  people  of  Oklahoma  City  are  in  favor  of  legislation 
taking  necessary  steps  to  allow  the  neighborhood  school  concept  to  once  again 
prevail,  thereby  allowing  quality  education  to  be  the  issue  and  not  integration ; 
and  therefore  the  Ck>uncil  of  The  City  of  Oklahoma  City  requests  the  United 
States  Congress  to  take  the  necesBary  steps  to  pass  legislation  to  implement  the 
above  objectives. 

Adopted  by  the  Conncil  and  APPROVED  by  the  Mayor  of  The  City  of  OMa- 
horna  City  this  29th  day  of  February,  1972. 

Paxiencb  Lattino,  Mayor, 
Attest:  B.  Ratlooo,  City  Clerk. 

Approved  as  to  form  and  legality  this  29th  day  of  February,  1972 

Jambs  R.  Foson, 
AaH$tant  Municipal  Counselor,, 

Chairman  Celler.  The  conunittee  will  meet  tomorrow  mominfir  at 
10  o'clock.  ^ 

(Whereupon,  at  12 :15  p.m.,  the  subcommittee  recessed,  to  reconvene 
at  10  a.m.,  Thursday,  March  9, 1972.) 

O 


SCHOOL  BUSING 


HEARINGS 

BBrORB 

SUBCOMMITTEE  NO.  5 

OF  THE 

COMMITTEE  ON  THE  JUDICIARY 
HOUSE  OF  REPRESENTATIVES 

NINETY-SECOND  CONGRESS 

SECOND  SESSION 
ON 

PROPOSED  AMENDMENTS  TO  THE  CONSTITUTION  AND 
LEGISLATION  RELA/TING  TO  TRANSPORTATION  AND 
ASSIGNMENT  OF  PUBLIC  SCHOOL  PUPILS 


Part  2 

FEBRUARY  28.  29;  MARCH  1.  2.  3,  0,  8,  9,  13.  15.  16;  APRIL  12. 
13.  26,  27;  BiAY  3,  4.  10,  18,  AND  24,  1972 


Serial  No.  32 


U  8.  OEPARTMENT  OF  HEALTH. 
EOUCATlONii  WELFARE 
OFFICE  OF  EOUCATION 
THIS  DOCUMENT  HAS  BEEN  REPRO^ 
OUCED  EXAaLY  AS  RECEIVED  FROM 
THE  PERSON  OR  ORGANIZATION  ORIG 
INATING  IT  POINTS  OF  VIEW  OR  OPIN- 
IONS STATED  DO  NOT  NECESSARILY 
REPRESENT  OFFICIAL  OFFICE  OF  EDU- 
CATION POSITION  OR  POLICY 


Printed  for  the  use  of  the  C<mimittee  on  the  Judiciary 

U.S.  GOVERNMENT  PRINTINC  omCE 


WASHINGTON  :  1972 


COMMITTEE  ON  THE  JUDICIAKi 


EMANUEL  CELLER.  New  York,  Chairman 


PETER  W.  RODINO.  JR.,  New  Jersey 
HAROLD  D.  DONOHUE,  Massachusetts 
JACK  BROOKS.  Texas 
JOHN  DOWDY.  Texas 
ROBERT  W.  KASTENMEIER,  Wisconsin 
DON  EDWARDS.  California 
WILLIAM  L.  HUNOATE,  Missouri 
JOHN  CONYERS,  Jr.,  Michigan 
ANDREW  JACOBS,  JR.,  Indiana 
JOSHUA  EILBERO,  Pennsylvania 
WILLIAM  P.  RYAN,  New  York 
JEAOME  R.  WALDIE,  California 
EDWIN  W.  KDWARDS,  Louisiana 
WALTER  FLOWERS.  Alabama 
JAMES  R.  MANN,  South  Carolina 
ABNER  J.  MTKVA,  Illinois 
PAUL  S.  SARBANES,  Maryland 
JOHN  F.  SEIBERLINO,  Ohio 
JAMES  ABOUREZK,  South  Dakota 
OEOROE  E.  DANIELSON,  California 
ROBERT  F.  DKINAN,  Massachusetts 


WILLIAM  M.  Mi-rt'LLOCH,  Ohio 
KICHAUDII  PCI  R  Virginia 
EDWARD  HUTCHINSON,  Mlch:gan 
KOBEUT  McCLORY,  Illinois 
HENKY  P.  SMITH  III,  New  York 
CHAULBS  W.  SANDMAN,  Jr.,  New  Jersey 
TOM  KAILSBACK,  Illinois 
EDWARD  O.  BIBSTEU.  Jr.,  Pennsylvania 
CHARLES  E.  WiGOINS,  California 
DAVID  W.  DENNIS,  Indiana 
HAMILTON  FISH.  Jr.,  New  York 
K.  LAWRENCE  COUOHLIN,  Pennsylvania 
WILEY  MAYNE,  Iowa 
LAWRENCE  J.  HOOAN,  Maryland 
WILLIAM  J.  KEATING,  Ohio 
JAMES  D.  McKEVITT,  Colorado 


Sbss  E.  Dick,  Staff  Director 
Benjamin  L.  Zblenko.  Oeneral  Countel 
Garner  J.  Cline>  Counsel 
Herbert  Fuchs,  Counsel 
William  P«  Shattuck,  Counsel 
Jerome  M.  Zbifman,  Counsel 
Herbert  E.  Hoffman,  Counsel 
DANitSL  L.  Cohkn,  Counsel 
Joseph  Fischer.  Law  Revision  Counsel 
Howard  C.  Eglit,  Corrections  Counsel 
Donald  G.  Benn>  Associate  Counsel 
Franklin  G.  Polk,  Associate  Counsel 
Thomas  E.  Mooney.  Associate  Counsel 
Samuel  A.  Garrison  HI,  Associate  Counsel 


SUBCOMMITTEE  NO.  5 

EMANUEL  CELLER,  New  York,  Chairman 

JACK  BROOKS,  Texas  WILLIAM  M.  McClJLLOCH,  Ohio  ' 

WILLIAM  L.  HUNGATB,  MlssJUrl  UlCHAKD  H.  POFF,  Virginia 

ANDREW  JACOBS,  Jr.,  Indiana  'EDWARD  HUTCHINSON,  Michigan 

ABNEK  J.  MIKVA,  Illinois  :tOBEHT  McCLORY,  lUlnola 
JAMES  ABOUREZK,  South  Dakota 

BErfJAMiN  L.  Zblenko,  General  Counsel 
Franklin  G.  Polk.  Associate  Counsel 
Herubut  E.  IIoppman,  Counsel 


CONTENTS 


Hearing  dates:  p.«« 

February  28,  1972   \ 

Febniary  29,  1972   A 

March  1,1972   ,2? 

Mart'  2,  1972  1 iSi 

March  3,  1972   ^S? 

March  6,  1972   JJt 

March  8,  1972   !?: 

March  9,  1972   Ill 

March  13,  1972  

March  15,  1972   2Ji 

March  16,  1972   Iti 

April  12,  1972   ,XftQ 

April  13,  1972   fVo^ 

April  26, 1972  ::   fis? 

April  27,  1972  

Maya,  1972  [l]":: 

May  4,  1972   f!^A 

MaylO,  UT2  HI f!2^ 

May  18,  19?2   {2?^ 

May  24  1972  

Textofb^lL   toil 

Testimony  t ::  ^^^^ 

Abbitt,  Hon.  Watkins  M.,  a  U.S.  Representative  in  Congress  from 
the  State  of  Virginia   ^ 

Anderson,  Mrs.  Robert  C,  president,  PTA  CounciV  PoVtiac."  M^^^^  552 

Andrews,  Rev.  Stanley  M.,  national  coordinator,  Action  Now" 
accoinpanied  by  Warren  Richardson,  General  Counsel  309 

Arent,  Albert  E.,  chairman.  National  Jewish  Community  Relations 
Advisory  Council,  representing  nine  national  constituent  member 

^^«"'^^^V'n?*^*^?SP?u®^*     rP?^*^  Brody,  director,  Washington 
Office  of  B'nai  B'rith— Anti-Defamation  League,  and  Mr.  Joseph  B 
Robison,  director.  Commission  on  Law  and  Social  Action  of  the 
American  Jewish  Congress   jgjj 

Bakalis,  Michael,  Ph.  D.,  Illinois  superintenden^oYpub^i'c^"nst"r«ctio^^^^ 
accompanied  by  Robert  A.  Lyons,  director.  Department  of  Equal 
Education  Opportunity,  and  Emmett  Slingsby,  assistant  superin- 
tendent ot  public  instruction   325 

Baker,  Hon.  LaMar,  a  U.S.  Representative  'in  Congress"  from  the 
State  of  Tennessee   4g 

Baldwin,  Donald,  executive  director,  NationarCouncifAgainsYBuViM  395 

Batdorf,  Irvin  W.,  professor  of  New  Testament  literature,  United 
1  neological  Seminary,  Dayton,  Ohio   1365 

Bennett,  Hon.  Charles  E.,  a  U.S.  Representative  in  Congress'from  the 
State  of  Florida   j3 

Benson,  Mrs.  Bruce  B.,  president,  the  LeVgue"of  Women  V 
United  States   323 

Bevill,  Hon.  Tom,  a  U.S.  Representative  in  ConVess  from  the  State  of 
Alabama   _ 

Bickel,  Alexander  M.,  professor  of  lavr^Yale  liVSchool"  .1 352 

Blackburn,  Hon.  Ben  B.,  a  U.S.  Representative  in  Congress  from  the 
State  of  Georgia   505 

Brlnkley,  Hon.  Jack,  a  U.S.  Representative'ln"  CongriMslrom"  the 
State  of  Georgia   15 

(in) 


IV 


Testimony  of— Continued 

Brown,  J.  R.  (Joe),  Sr.,  chairmf  n,  Americans  Concerned  About  Today, 
Greensboro.  N.C   1465 

Buice,  Sam,  cnairman.  Parents  Against  Forced  Busing,  St.  Petersburg, 
Fla   1536 

Cabell.  Hon.  Earle,  a  U.S.  Representative  in  Congr<^  from  the  State 
of  Texas   68 

Casey,  Hon.  Bob,  a  U.S.  Representative  in  Congress  from  the  State  of 
Texas   9 

Celler,  Hon.  Emanuel,  a  U.S.  Representative  in  Congress  from  the 
State  of  New  York   1 

Clark,  Ben,  general  chairman.  Council  of  Citizens  for  Neighborhood 
Schools  of  Dallas,  Tex   961 

Cleveland,  Mrs.  Lamell  A.,  Rochester,  N.Y.,  accompanied  by  Mrs. 
Geraldine  Urbonas  1   997 

Cobau,  John  R.,  member  of  the  steering  committee,  Grosse  Pointe 
Study  and  Action  Committee  for  Education,  Grosse  Pointe,  Mich..  1734 

Coleman,  William  T.,  Jr.,  Esq.,  chairman  of  the  board,  NAACP 
Legal  Defense  Fund   381 

Collins,  Hon.  James  M.,  a  U.S.  Representative  in  Congress  from  the 
State  of  Texas   89 

Corman,  Hon.  James  C,  a  U.S.  Representative  in  Congress  from  the 
State  of  California   1714 

Cristofano,  Mrs.  Mary  Ann,  president.  United  Schools  Against  Forced 
Busing  of  Denver,  Colo   1064 

Cutler,  Lloyd  N.,  Esq.,  co-chairman.  Lawyers  Committee  for 
Civil  Rights  Under  Law,  accompanied  by  John  Doar,  Esq.,  David 
Tatel,  and  Ronald  Rotunda   1178 

Davis,  W.  Harry,  member,  Minneapolis.  Minn.,  Board  of  Edu- 
cation, accompanied  by  Frank  Knoll,  Executive  Director,  tJrban 
Coalition  Action  Council   896 

De  Haven,  Mrs.  Joyce,  a  concerned  mother,  DaUas,  Tex   968 

Devine,  Hon.  Samuel  L.,  a  U.S.  Representative  in  Congress  from  the 
State  of  Ohio   95 

Diaz,  Mario,  president.  Board  of  Education,  Southgate,  Mich.,  Com- 
munity School  District,  accompanied  by  George  McCormick, 
Superintendent  of  Schools   G64 

Dingell,  Hon.  John  D.,  a  U.S.  Representative  in  Congress  from  the 
State  of  Michigan   499 

Doar,  John.  Esq.,  co-chairman.  Lawyers  Committee  for  Civil 
Rights  Under  Law   1178 

Doherty,  David  J.,  executive  director,  Pontiac,  Mich.,  Urban  Coali- 
tion  572 

Downing,  Hon.  Thomas  N.,  a  U.S.  Representative  in  Congress  from 
the  State  of  Virginia   101 

Ellison,  Kalecl,  president.  Concerned  Americans,  Inc.,  of  Jacksonville, 
Fla.,  accompanied  by  Florida  State  Representatives  Earl  Dixon,  Joe 
Kennelly,  and  Ted  Alvarez;  and  Roy.M.  Pooley  on  behalf  of  Citizens 
for  Democracy   1620 

Estes*  Nolan,  Ph.  D.,  superintendent  of  schools,  Dallas,  Tex.   910 

Farrell,  Mrs.  James  C^  Pine  Bluff,  Ark   714 

Fisher.  Hon.  0.  C.,  a  u.S.  Representative  in  Congress  from  the  State 
of  Texas   100 

Fleming,  John,  Ph.  D.,  president.  Board  of  Education  of  Richmond 
County.  Augusta,  Ga   414 

Flowers,  Hon.  Walter,  a  U.S.  Representative  in  Congress  from  the 
State  of  Alabama   3 

Garcia,  Hector  P.,  M.D.,  American  GI  Forum  of  the  United  States, 
Corpus  Christi,  Tex.,  accompanied  by  James  DcAnda,  Esq   1510 

Goldberg,  Hon.  Arthur  J.,  former  Associate  Justice  of  the  U.S. 
Supreme  Court   1469 

Golden,  Harry,  editor,  Carolina  Israelite,  Charlotte,  N.C   G41 

Goldfarb,  Norman,  Council  on  Human  Relations,  Inc.,  Buffalo,  N.  Y., 
accompanied  by  Frank  Mesiah   1389 

Green,  John  Plath,  Esquire,  president,  Dallas  School  Board,  Dallas, 
Tex   955 


V 


Testin.ony  of — Continued 


Gunning,  R<)»Bmary,  member,  New  York  State  Assembly:  secretary,  Vw 
New  York  State  Neighborhood  School  CouncU  ' .  1 669 

Hagan,  Hon.  G.  Elliott,  a  U.S.  Representative  in  Congress  from  the 
State  of  Georgia  

Hause,  Charles  J.,  president.  Save  Our' Country"  Inc.rWi'lmi'ngton" 
N  C.,  accompanied  by  H.  M.  Roland,  Former  School  Superb 
mtendent   ceo 

^f^L^<^^^°?>.^^?^^."®  F^a  UTs.'ReVi^ntatTvVin  C^^^^^ 
the  State  of  California--   ^gg 

Hemingwav,J.  W  director,  community  reVtioTwVcimmunTty'ciaii- 
tion  for  Public  Schools,  Jackson,  Miss.,  accompanied  by  Peter  H. 
Stewart,  executive  director—  iqjq 

Hesburgh,  Rev.  Theodore  M.,  ChairmanVu.srCommi^lon'on'c^^^^^ 
Rights  

Hicks,  Hon.  Louise  Day,  a  U.S.  R^resentativrii'Congre^  f 
State  of  Massachusetts   17Q7 

Holmes,  Mrs.  Richard  P.,  president,'  City  Council  of  PaVent^Te'acher 
Association,  Richardson,  Tex..  645 

Horn,  Stephen,  Ph.  D.,  Vice-Chairman,  if.SrOjmmi^W  Vn  "Civil 
Rights,  accompanied  by  Lawrence  Click,  Deputy  General  Counsel; 
John  Buggs,  staff  director,  and  Martin  Sloan,  staff  director  for  civil 
rights  program  and  policy. ,   1 5^3 

Jenkins,  Casey,  Concerned  Parents  Association,  Nashville' TeiinV  ac- 
companied by  Pat  Nichol,  Esq   »        •»  ^^^^ 

Jones,  Frank  E.,  M.D.,  Social  Action  Committee  of  Christians 'and 
Jews  of  Nashville,  Tenn   700 

Jones,  Hon.  Walter  B.,  a  U.S.  Representative  in  Congr^'from  the 
otat4»  of  North  Carolina   120 

Kleindienst,  Hon.  Richard  G.,  Acting  Attorney  GenVral  of  thVunited 
btAtes,  Uepartment  of  Justice,  accompanied  by  Ralph  E.  Erickson. 
Assistant  Attorney  General,  Office  of^Legal  Counsel;  and  Daniel  jl 
McAuliffe,  Deputy  Assistant  Attorney  General  1139 

^i5SJ??^"®y'TH"-^-^-  Chesterfield  CountV "  Coundi "  of 
PTA  s  and  U.S.  Citizens  for  Neighborhood  Schools,  Richmond, 
Va   ,   I486 

Lemlow,  Mis.  Morris,  chairman,  Mothere'^uVport  Naighborho^^^ 
Schools,  Inc.,  San  Francisco,  Calif   1395 

Lent,  Hon.  Norman  F.,  a  U.S.  Representative  in  Congress"  from  the 
State  of  New  York  

^^w^l  Cbarlotte,  N.C.,  acwmp'&niVd"^"  T.'M^MVrtin'in^ 
Walter  McDanieL   1590 

McCabe,  Mrs.  Irene,  president,  Sfationai  Action"  Group,"  Pon^^^^^ 
Mich   jgQj 

McCulloch,  Hon.  William  M.,  a  U.S.  Re;  .«senta"ti"ve  in"Congr^"f"r"o"m 

the  State  of  Ohio   ^   2 

McNinch,   Sam  S.,   member^ "  "Cha"ri"o"tte^M"ecklenbu"rg^ "  Bowd" '  of 

Educatiou-  284 

Mantpoth,  Don  W.,  Marion  Oo"unt"y"  "clwiriim^^^^ 

of  Indiana   ^ 

MarcheaBhi,  Henry,  member,"  Pa8aden"a^  C« Uf "Board  "of "Educa"tio"n "."  1417 

Marsh,  Henry  L.  Ill,  vice  mayor,  i^ity  of  Richmond,  Va   1459 

Marshall,  Burke,  deputy  dean,  Yale  Law  School,  on  behalf  of  Common 

Clause  

Maulden,   Mrs.  Julia  Watson,   member,  "  "c"har"lotti»"Meciden^ 
School  Boards   ®  130i 

Minor,  Mrs.  James  M.,  Jr.,  legislative"  "chairm^^^^^ 
of  Women's  Clubs   1377 

^i?^S?\"^?V>?r*^*"^  E  >  *  U."S.  Re"p"re^"n"t"ativrin""Con"gre^ 
the  State  of  Ohio   455 

Mitchell,  Clarence  M^^ director,  "Washington  "Bure"a"i^  1238 

MizeU,  Hon.  Wlmer  D.,  a  U.S.  Representative  in  Congress  from  the 

State  of  North  Carolina   41 

Morgan,  Charles  M.,  Jr.,  E'sq.,  directorr  Sou  them  "Re^^ 

American  Cml  Liberties  Union    1327 


ERIC 


VI 

Testimony  of—Continued 

Morrison,  Donald  E.,  president,  National  Education  Association, 
accompanied  by  Stanley  J.  McFarland,  assistant  executive  secre- 
tary for  Government  relations,  and  David  Rubin,  deputy  general  P«<w 
counsel   .  o 

Nichols,  Hon.  Bill,  a  U.S.  RepresentVtive' in'cin^^^7ro*m\'hV¥tftte 
of  Alabama   _   20 

Nyquist,   Hon.   Ewald   B.,   New""YVrk""state'' C^m^ 
Education    I02r> 

O'Hara,  Hon.  James  G.,  a  U.S.  Represe'ntaUvrin'ConCT 
btate  of  Michigan   475 

O'Neil,  James  F.,  member,  Michigan  State"  Board  of  EducationV.'."  I  .543 

Urneld,  C*ary,  professor,  Princeton  University   732 

Pterry,  Alan  R.,  chairman,  Winston-Salem/Forsyth  County,  N.'c' 
Board  rf  Education  _  '  901 

Pettigrew,  Thomas  F.,  professor  of  law.  Harvard  Univensity 1407 

Poe,  William  E.,  Esq.,  chairman,  Charlotte-Mecklenburg  Board  of 
Education   J292 

Pontiac,  Mich.,  Students  for  QualUv' Integrand' EducatiVnV 
Mclntyre,  Brae'  Jackson,  Maiy  Br^wn,  Chris  Reynolds,  Randv 
Younr,  Dorianc  Brooks,  Ivan  Payne,  Palricia  Ford,  Maria  Elfarol 

Frice,  Hon.  Robert,  a  U.S.  Representative  in  Congress  from  the 
State  rf  Texas  _   jjg 

Purcell,  Hon.  Graham,  a  U.S.  Representative  in  Congi^  from  the 
State  of  Texas  _ 

Quillen,  Hon.  James  H.,  a  U.S.  Representative  In'Congi^' from 
State  of  Tennessee   459 

Rarick,  Hon.  John  R.,  a  U.S.  Representative' in' Cong^^^ 
btate  of  Louisiana   35 

Richardson,  Hon.  Elliot  L.,  Secretarv,"Depaitmen^ 
cation,  and  Welfare,  accompanied  by  Dr.  Sidney  P.  Marland, 
U.S.  Commissioner  of  Education;  Stephen  Kurzman,  Assistant 
Secretary  for  Legislation;  Wilmot  Hastings,  General  Counsel; 
Stanley  Pottmger,  Director,  Office  of  Civil  Rights,  and  Christopher 
1.  Cross,  Deputy  Assistant  Secretary  for  Legislation   1200 

Kuffin,  John  H.,  Jr.,  Esq.,  Augusta,  Ga   1663 

Satterfield,  Hon..  David  E.  Ill,  a  U.S.  Representative  in  Co'ngress 
from  the  State  of  Virginia   75 

Schmitz,  Hon.  John  G.,  a  U.S.  ReprcsenVatiVe''in*Co'ngress'f^^ 
otate  of  California   52 

Schultz,  L.  K.,  president.  Concerned 'Neighbor8Vl'nV.,''Co"i^^^^ 
Tex.,  accompanied  by  Calvin  Clark   559 

bcott,  C.  H.,  Little  Rock,  Ark.,  on  behalf  of  National  Association  of 
Neighborhood  Schools,  Inc   1339 

Scott,  Mrs.  Jane  B.,  member,  Charlotte-M'eVkienburg''B^^ 
Education   284 

Scott,  Hon.  William  Lloyd",  a  U.S.  RcpresVnVativc  in  'c'o'ngress  from  the 
State  of  Virginia   447 

Selden,  David,  president,  American  Federation' Vf' 'fcachers',"  a'c- 
companied  by  Carl  J.  Nagel,  Legislative  Director,  and  Gregory 
Humphrey,  Assistant  Legislative  Director...  512 

Sheats,  SaniucI  C,  member,  Pasadena,  Calif.,  School  Board.. 1319 

^mothers,  Clay,  columnist.  Oak  Cliflf  Tribune,  Dallas,  Tex  282 

bolomon,  Victor,  associate  national  director.  Congress  of  Racial  Equal- 
it  .  accompanied  by  Edward  Brown,  Political  Director,  CORE  1036 

Stephens,  Hon.  Robert  G.,  Jr.,  a  U.S.  Representative  in  Congress 
from  the  State  of  Georgia  *^  121 

Students  for  Quality  Integrated  Education,  PontiacrMich" 707 

bymons  Hon.  Joyce,  Michigan  State  representative,  cochairman. 
Ad  Hoc  Committee  To  Preserve  Neighborhood  Schools,  Lansing, 
Midi.,  accompanied  by  Michigan  State  Representatives  Bill  §. 
Huffman,  Arthur  J.  Law,  and  Richard  A;  Young   672 

Taylor,  William  L.,  director,  Center  for  National  Policy  Review, 
bchool  of  Law,  Catholic  University,  on  behalf  of  Americans  for 
Democratic  Action,  accompanied  by  Mrs.  Lynn  Pearle,  legislative 
Representative  for  ADA   i674 


VII 


Testimony  of— Continued 

Teague,  Hon.  Olin  E.,  a  U.S.  Representative  in  Congress  from  the  P*w 
State  of  Texas   442 

Thompson,  Hon.  Fletcher,  a  U.S.  Representative  in  Congress  from  the 
State  of  Georgia      21 

Touehberry,  Rev.  John,  former  chairman.  Upper  Pinellas  County, 
Fla.,  Council  on  Human  Relations      1540 

Wade,  Mrs.  Edna,  president.  Unified  Concerned  Citizens  of  Alabama.  649 

Waggonner,  Hon.  Joe  D.,  Jr.,  a  U.S.  Representative  in  Coagress  from 
the  State  of  Louisiana      71 

Whitehuist,  Hon.  G.  William,  a  U.S.  Representative  in  Congress 
from  the  State  of  Virginia   109 

Whitten,  Hon.  Jamie  L.,  a  U.S.  Representative  in  Congress  from  the 
State  of  Mississippi      29 

Wilkins,  Roy,  chairman,  Leadership  Conference  on  Civil  Rights, 
accompanied  by  Nathaniel  R.  Jones,  Esq.,  general  counsel 
NAACP   985 

Wolf,  Mrs.  Robert  E.,  member.  Board  of  Education,  Prince  Georges 
County,  Md_   1043 

Wylie,  Mrs.  Frank  W.,  president,  Michigan  Civil  Rights  Commission, 
accompanied  by  Mrs.  Rita  A.  Scott   1380 

Yeakel,  Joseph  H.,  chairman.  Concerned  Citizens  for  Improved 
Schools,  Nashville,  Tennessee.  _  605 

Young,  Hon.  C.  W.  Bill,  a  U.S.  Representive  in  Congress  from  the 
State  of  Florida  _   46 

Young,  Hon.  John,  a  U.S.  Representative  in  Congress  from  the  State 
of  Texas      859 

Young,  Mitchell,  M.D.,  national  president,  Unified  Concerned  Citizens 
of  America,  accompanied  Mrs.  Lcc  Miller,  attorney.  Citizens  against 

Forced  Busing,  Columbus,  Ga     334 

Statements  and  communications : 

Achor,  Mrs.  Robert  F.,  Clifton,  Va.,  letter  to  Chairman  Emanuel 
Celler  Feb.  3,  1972  _   142 

AFL-CIO  Executive  Council  on  School  Busing,  Bal  Harbour,  Fla   151 

American  Association  of  University  Women,  letter  to  Chairman 
Emanuel  Celler,  March  29,  1972,  signed  by  Mrs.  Sherman  Ross, 
legislative  program  chairman,  and  Dr.  Janice  May,  member,  legis- 
lative program  committee   1279 

American  Baptist  Board  of  Education  and  Publication  and  Home 
Mission  Societies   975 

American  Civil  Liberties  Union,  Legal  Memorandum  on  Student 
Transportation  Moratorium  Act  and  Equal  Educational  Opportu- 
nities Act   1333 

American  Jewish  Committee,  board  of  governors,  resolution  of   1278 

Anderson,  Frank  P.,  Jr.,  M.D.,  Augusta,  Ga   597 

Askew,  Hon.  Reubin,  Governor,  State  Florida,  article  in  the 
Washington  Post,  February  29,  1972   158 

Association  of  the  Bar  of  the  City  of  New  York — 

Committee  on  Federal  Legislation  Report  on  the  ''Anti-Busing" 

or  Pupil  Assignment  Amendment   1281 

Committee  on  Federal  Lcgislati(,n  and  Committee  on  Civil  Rights 
Reports  on  The  Administration's  "Anti-Busing"  proposal- .  1787 

Bardwell,  Prof.  George  E.,  Univcrrjity  of  Denver,  Colo.,  and  11  co- 
signers, telegram  to  Hon.  James  D.  McKevitt  (R.  Colo.)   745 

Barmg,  Ihm.  Walter  S.,  a  V.H.,  llcprcscntativc  in  Congress  from 
the  State  of  Nevada   741 

Bclchcr,  Hon.  Page,  a  U.S.  Representative  in  Congress  from  the  State 
of  Oklahoma   577 

Bemis,  Judson,  Minneapolis,  Minn.,  letter  to  Chairman  Emanuel 

Celler,  March  7,  1972   974 

Benson,  Mrs.  Bruce  B.,  president,  the  League  of  Women  Voters  of  the 

United  States,  letter  to  Chairman  Eniar.ucI  Celler,  March  30,  1972.  1289 

Blanton,  Hon.  Jack,  mcinbcr,  Texas  House  of  Representatives,  letter 
U)  Hon.  Olin  Toague  (I).,  Texas),  March  7,  1972   1073 

Bovlc,  Hon.  John  J.,  Jr.,  member,  Texas  House  of  Representatives, 
letter  to  Hon.  Olin  Teague  (D.,  Texa«)   744 


ERLC 


vra 


statements  and  Communications — Ck>ntinued 

Braecklein,  Hon.  William  O.,  Member,  Texas  House  of  Representa-  P««« 

tives^,  letter  to  Hon  Olin  Teaguc  (D.,  Texaf?)  _   743 

Brandt,  Mrs.  Evelyn,  American  Association  of  University  Women, 
Pasadena  branch,  letter  to  Chairman  Emanuel  Celier,  Apr.  13, 

1972  _  _   1359 

Bray,  Hon.  William  G.,  a  U.S.  Representative  in  Congress  from  the 

State  of  IniUtna   12.52 

Broomfield,  Hon.  William  S.,  a  U.S.  Representative  in  Congress  from 

the  State  of  Michigan..    1620 

Brown,  J.  R.  (Joe),  Sr,,  chairman,  Americans  Concerned  About 

Today,  Crecnsboro,  N.C.,  letter  to  Chairman  Emanuel  Celier, 

Jan.  10,  1972   142 

Brown,  Dr.  Nathan,  director  of  the  Ethical  Culture  Schools  in  New 

York  City,  on  behalf  of  the  American  Ethical  Union,  the  American 

Humanist  Association,  and  the  Unitarian  Universalist  Association..  1749 
Burke,  Hon.  J.  Herbert,  a  U.S.  Representative  in  Congress  from  the 

State  of  Florida  1556 

Catholic  Interracial  CV>uncil  of  Detroit,  Mrs.  Marie  Oresti,  president, 

letter  (enclosing  petition)  to  Chairman  Emanuel  Celier,  May  10, 

1972   :  1G90 

Church  in  Society  and  Christian  Education  of  the  Christian  Church 

(Disciples  of  Christ)   1286 

Citizens'  Council  on  Human  Relations,  Inc.,  statement  of  Norman 

Goldfarb,  Buffalo,  N.Y   1304 

Concerned  Citizens  of  Harrisburg,  Pa.  (affiliated  with  Unified 

Concerned  Citizens  of  America)   1609 

Copeland,  Mrs.  Kay,  Citizens  for  Neighborhood  Schools  of  Dallas...  97.0 

Council  of  Chief  State  School  Officers   977 

Davis,  Hon.  John  W.,  a  U.S.  Representative  in  Congress  from  the 

State  of  Georgia   1260 

Davis,  R.  Lee,  Nashville,  Tenn.,  letter  to  Chairman  Emanuel  Celier, 

March  8,  1972   973 

Derwinski,  Hon.  Edward  J.,  a  U.S.  Representative  in  Congress  from 

the  State  of  Illinois.   134 

Dickinson,  Hon.  William  L.,  a  U.S.  Representative" in  Congress  from 

the  State  of  Alabama   97O 

Edelman,  Marian  Wright,  director.  Harvard  Center  for  Law  and 

Education,  and  partner,  Washington  research  project   1751 

Edwards,  Hon.  Jack,  a  U.S.  Representative  in  Congress  from  the 

State  of  Alabama   1076 

Fair,  Jean,  president.  National  Council  for  Social  Studies  (NEA), 

letter  to  Chairman  Emanuel  Celier,  March  10,  1972   981 

Fountain,  Hon.  L.  H.,  a  U.S.  Representative  in  Congress  from  the 

State  of  North  Carolina   138 

Frey,  Hon.  Louis,  Jr.,  a  U.S.  Representative  in  Congress  from  the 

State  of  Florida   97 1 

Fulton,  Hon.  Richard  H.,  a  U.S.  Representative  in  Congress  from  the 

State  of  Tennessee   269 

Fiiqua,  Hon.  Don,  a  U.S.  Representative  in  Congress  from  the  State 

of  Florida   135 

Gavin,  James  A.,  legislative  director.  National  Federation  of' inde- 
pendent Business   1348 

Gibbons,  Hon.  Sam,  a  U.S.  Representative  in  Congress  from  the 

State  of  Florida   1073 

Godwin,  Hon.  Mills  E.,  Jr^  former  Governor  of  Virginia,  for  himself 

and  on  behalf  of  the  U.S.  Citizens  for  Neighborhood  Schools, 

Chesterfield  County,  Va   1748 

Guest,  Mrs.  Jeannette,  Citizens  for  Neighborhood  Schools  of  Dallas. .  980 
Halpem,  Hon.  Sevmour,  a  U.S.  Representative  in  Congress  from  the 

State  of  New  York   372 

Harding,  Larry  M.,  assistant  vice  president,  Jefferson  Standard 

Broadcasting  Co.,  Chariotte,  N.C.,  letter  to  Chairman  Emanuel 

Celier,  Feb,  8,  1972   146 

Harris,  Hon.  0.  H.  member,  Texas  State  Senate,  letter  to 

Hon.  Olin  Teag'.a  (D.,  Tex.),  Fob.  28,  197?.   743 

Hawn,  Hon.  Joe,  member,  Texas  House  of  Representatives   271 


IX 

statements  and  Communications— Continued 

Health,  Education,  and  Welfare  Department,  pupil  transportation 

and  school  segregation  data   748,  1640 

Hobart,  Thomas,  president.  New  York  State  Teachers  Association- - _  1270 
Hogan,  Ermon  0.,  Ph.  D.,  education  director.  Community  Develop- 
ment, National  Urban  League   1553 

Hogan,  Hon.  Lawrence  J.,  a  U.S.  Representative  in  Congress  from 

the  State  of  Maryland   1259 

Holden,  Mrs.  Doris  M.,  chairman.  Advisory  Busing  Complaint  Com- 
mittee, Dallas  County  Commissioners,  letter  to  Chairman  Emanuel 

Celler,  Feb.  19,  1972   152 

Holloman,  Charles  R.,  Esq.,  vice  chairman,  the  Free  Assembly  of 

East  and  South  Raleigh,  N.C   1264 

Jeffrey,  Charles  J.,  Jr.,  editor,  Oklahoma  Eagk,  Tulsa,  letter  to  Chair- 
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League  of  Women  Voters  of  Jefferson  Parish,  La   1079 

League  of  Women  Voters  of  Michigan   1080 
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THUBSDAY,  MABCH  9,  1972 

House  of  Representatives, 
Subcommittee  No.  5  of  the  Cojimittee  ox  the  Judiciary, 

Washington,  D,C, 
The  subcommittee  met  at  10  a.m.,  pursuant  to  recess,  in  room  2141, 
Raybuni  House  Office  Building,  Hon.  Emanuel  Celler  presiding. 

Present:  Representatives  Celler,  Brooks,  Hungate,  Jacobs,  Abou- 
rezk,  McCulloch,  Poff,  Hutchinson,  and  McClory. 

Staff  members  present:  Benjamin  L.  Zelenko,  general  counsel. 
Franklin  G.  Polk,  associate  counsel ;  and  Herbert  E.' Hoffman,  counsel. 
Chairman  Celler.  Th.  meeting  will  come  to  order. 
The  Chair  wishes  to  rend  a  telegram  wiiicli  he  received  this  morn- 
ing, from  Edwin  L.  Novak,  president,  Michigan  State  Board  of 
Education,  Lansing,  Mich. 

We  have  been  informed  that  James  0'^"eil,  a  member  of  the  Michigan  State 
Board  of  Education,  is  scheduled  on  Wednesday,  March  8.  1972,  to  appear  before 
your  committee  which  is  hohliug  hearings  on  a  constitutional  amendment  -.vhich 
would  make  mandatory  busing  of  school  children  legal. 

The  Michigan  State  Board  of  Education  has  labored  diligently  to  comply 
with  the  Federal  Court  Order  to  provide  odd  busing  method  of  desegregation 
in  public  schools  while  still  ap|)ealing  the  Court  decision. 

The  Michigan  State  Board  of  Education  is  committed  to  quality  and  equality 
of  education  of  all  children  in  Michigan.  In  our  deliberations  there  have  been 
differing  points  of  view  on  how  best  to  achieve  this  goal. 

While  not  judging  the  right  of  our  colleag\ie  to  appear  before  your  committee 
as  a  private  citizen  or  as  an  informed  public  official,  we  feel  compelled  to  inform 
you  that  his  to.stiniouy  has  not  been  discu.s.sed  with  any  member  of  the  Michigan 
State  Board  of  Education  and  does  not  necessarily  reflect  the  views  of  the  Board. 

The  i.ssue  has  bi^n  di.scussed  with  the  majority  of  the  members  of  the  Board, 
including  all  officers,  and  I  have  been  authorized  to  communicate  our  position  to 
you. 

Edwin  L.  Novak,  Pre.sident.  Michigan  State  Board  of  Education.  Tensing. 
Michigan. 

Our  first  witness  this  morning  is  Mr.  Joseph  H.  Yeakel,  chairman  of 
the  Concenied  Citizens  for  Improved  Scliools,  Nashville,  Tonn. 
Mr.  Yeakel,  we  are  glad  to  hear  from  you. 

STATEMENT  OF  JOSEPH  H.  YEAKEL,  CHAIRMAN,  CONCERNED 
CITIZENS  FOR  IMPROVED  SCHOOLS,  NASHVILLE,  TENN. 

Mr.  Yeakef..  Mr.  Chairman,  members  of  the  committee,  my  name  is 
Joseph  Yeakel.  I  am  chairman  of  Concerned  Citizens  for  Improved 
Schools,  a  biracial  community  organization  in  Nashville,  Tenn. 

In  behalf  of  the  membership  of  our  organization,  I  would  like  to 
testify  in  opposition  to  all  of  the  various  constitutional  amendments 
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Spifai^^m^^^^^^  regarding  school  integration,  busing,  and 

xrSj^fn  ^-^^  A^?'  ^  l^^^^  ^^^^^  ^'^d  ^^'hite  parents  in 

iTJi.l'i  ^'""'^  together  in  an  effort  to  prevent  the  Metropolitan 
Nashville-Davidson  County  school  board  from  zoning  a  new  junior 
high  school  in  such  a  way  that  its  enrollment  would  be  all  white.  That 
ettort  at  persuasion  was  successful,  and  our  present  organization, 
CCIb,  was  an  outgro^vth  of  it. 

From  a  followup  newspaper  series  in  the  Nashville  Tennessean  on 
the  status  of  the  Davidson  County  schools,  15  vears  after  the  Supreme 
Court  decision,  it  seemed  apparent  that  CCIS  was  the  only  citizens 
group  in  the  community  committed  to  the  principle  of  a  unitary  school 
system. 

Since  then,  CCIS  has  become  the  principal  organization  in  Nash- 
ville advocating  quality  integrated  education.  Our  membership  has 
never  been  large— from  35  to  200  individuals— but  we  have  been  active 
and  vcxjal  m  our  advocacy  of  a  unitory  school  system  and  have  de- 
veloped a  supportive  constituency  that  now  includes  nearly  2,200  par- 
ents m  Nashville  and  Davidson  County.  We  feel  that  we  have  made  a 
positive  contribution  to  the  community. 

Late  in  1970,  we  published  a  set  of  principles  and  guidelines  for 
equitable  integration  of  the  metro  school  system,  and  from  then  until 
the  Federal  district  court  ordered  implementation  of  a  desegregation 
plan  prepared  by  the  Department  of  Health,  Education,  and  Welfare, 
we  did  everything  in  our  power  to  familiarize  the  defendant  school 
board,  the  plaintiffs,  the  court,  and  the  community-at-large  with  our 
position  paper. 

The  position  paper  clearly  delineates  the  principles  of  the  organi- 
zation : 

.  .  We  feel  that  the  ultimate  goal  of  this  school  distriot  must  be  the  cultural 
and  structural  integraUon  of  all  its  staff  and  its  children  and  their  families  into 
the  school  system. 

This  country  has  always  called  upon  its  schools  to  provide  training  for  citi- 
jwiship  and  employment  and  to  preserve  the  values  and  traditions  of  our  society. 
The  facts  show  us,  however,  that  the  schools  have  failed  large  segments  of  the 
population.  The  school  system  is  the  institution  which  has  the  responsibility 
of  providing  much,  if  not  all,  of  the  formal  education  of  our  children. 

We  are  firmly  convinced,  therefore,  that  the  .school  s-ystem  must  use  what- 
ever means  necessary  to  bring  about  total  integration,  withdut  which  trulv 
equal  educational  opportunity  for  all  will  not  be  possible. 

In  addition  to  the  principles  and  guidelines  advocated  by  CCIS  and 
the  actual  plan  drawn  up  by  HEW  and  subse^iuently  adopted  by  the 
court,  both  the  school  board  and  the  plaintiffs  offercfl  plans  for  deseg- 
regation of  the  Metro  system.  There  were  significant  differences  among 
all  of  these,  but  they  had  one  thing  in  common :  All  of  them  ix»quired 
an  increase  in  the  number  of  students  riding  buses  to  .school. 

The  public  schools  of  Metropolitan  Nashville-Davidson  County 
have  been  segregated,  both  by  race  and  by  socioeconomic  class.  This 
segregation  has  given  numerous  advantages  to  the  middle-  and  upper- 
class  citizens,  almost  all  of  them  white,  who  live  in  outlving  suburban 
areas  surrounding  the  city  proper  ;md  it  has  forced  a  variety  of  dis- 
advantages upon  the  low-income  citizens,  whitxj  as  well  as  black,  who 
live  in  and  near  the  geographical  center  of  the  metropolitan  area. 

There  is  no  way,  Mr.  Chairman— no  way  at  all—to  (^ualize  the 
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educational  opportunities  of  all  the  school  children  in  a  district  cover- 
ing 427  square  miles  without  using  some  form  of  transportation.  Prior 
to  the  implementation  of  the  couit  ordered  desegregation  plan  in 
Nashville,  some  34,000  of  our  children — more  than  one-third  of  the 
tot^l  enrollment — rode  school  buses  daily. 

Under  the  plan,  some  48,000  children  are  eligible  for  bus  transpor- 
tation. In  our  city,  the  issue  is  not  busing  per  se.  All  of  the  arguments 
against  busing — inconvenience,  early  departure  and  late  retuni,  safety, 
the  virtue  of  neighborhood  schools — have  been  moot  in  Nashville  for 
a  long  time.  No  one  in  our  city  complained  about  busing  until  the 
question  of  racial  integration  was  introduced. 

Mr.  Chairman,  our  children  have  been  cheated  by  segregation.  The 
children  of  working-class  parents,  both  white  and  black,  have  been 
confined  to  residences  in  the  central  city  by  economics  and  discrimina- 
tion and  thusly*  have  been  cheated  by  poor  quality  facilities,  second- 
hand equipment,  and  too  many  teachers  who  look  ui)on  them  as  unedu- 
cable  or  not  worthy  of  a  quality  education. 

The  white  children  of  suburbia  have  been  cheated  by  an  artificial 
introduction  to  life  that  bears  no  resemblance  to  the  multiracial  and 
multicultural  realities.  We  are  convinced  that  such  racial  and  socio- 
economic isolation  is  not  only  harmful  to  all  these  children — it  is  also 
inimical  the  ideals  and  principles  our  forefathers  engraved  in  the 
Constitution  and  Declaration  of  Independence  two  centuries  ago. 

We  cannot  hone  to  attack  the  inequalities  in  our  public  scho^^<? 
without  using  school  buses,  Mr.  Chairman,  and  neither  can  mos. 
the  other  school  systems  in  this  Nation. 

You  have  before  you  now  House  Joint  Resolution  620,  a  proposed 
amendment  to  the  Constitution.  On  the  surface,  it  appears  to  be 
couched  in  equalitarian  language.  **No  public  school  student  shall, 
because  of  his  race,  creed,  or  color,  be  assigned  to  or  required  to  attend 
a  particularschool." 

"W^e  submit  this  amendment  is  not  equalitarian  at  all.  (>n  the  con- 
trary, its  intent  is  to  prohibit  the  racial  and  socioeconomic  integration 
of  our  public  schools.  While  it  could  prevent  deliberate  racial  integra- 
tion of  school  children,  it  would  not  prevent  a  school  system  from 
assigning  pupils  or  determining  zones  to  achieve  a  baK^nce  on  an  eco- 
nomic basis,  or  on  the  basis  of  aptittide  as  measured  by  standardized 
tests. 

This  pmendment  would  conflict  sharply  and  irreconcilably  with  the 
14th  amendment,  thus  puttino:  the  Constitution  at  odds  with  itself. 

Furthermore,  in  interpreting  the  nmendment,  the  Supreme  Court 
could  and  would  look  ?i*  >  history  of  its  pa.ssage  in  Congress  and  in 
the  State  legislature,  and  would  seek  to  determine  ^he  intent  of  the 
resolution.  There  is  no  doubt  a)>out  its  intent — to  seek  to  ])rotect  the 
questionable  sacrosanct  nstitution  of  the  "neighborhood  school.'^ 

Historically,  the  neighborhood  school,  as  an  organizational  model  for 
public  education,  was  developed  during  a  time  in  our  past  when  it 
seemed  the  most  workable  and  efficient  model  for  providing  ed  -cation. 
However,  as  with  any  other  soi  ial  institution,  the  neighborhood  school 
concept  is  not  a  given  right,  nor  is  it  inviolable.  If  the  schools  are  to 
meet  the  needs  of  today's  society,  they  must  look  at  society  today,  not 
50  years  ago,  and  assess  what  the  most  workable  model  is  to  equip  all 
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its  children  to  realize  their  potential  and  to  participate  fully  in  Ameri- 
can life.. 

Given  the  nature  of  most  urban  centers  with  concentrations  of  black 
and  poor  white  populations  at  the  center  and  predominantly  white 
middle-  and  upper-class  suburbs,  it  is  quite  obvious  that  the  neighbor- 
hood school  can  be  no  other  than  socially  and  economically  homoge- 
nous, or  in  other  words,  segregated.  Thus  the  words,  ''neighborhood 
school/'  become  a  euphemism  of  segregation. 

The  effects  of  segregated  (or  neighborhood)  schools  are  well-known 
to  all  of  us.  They  have  been  documented  by  numerous  studies  and  well- 
publicized  by  the  I^.S.  Office  of  p:ducation. 

We  proceed  to  record  a  number  of  these  effects  that  have  been  docu- 
mented and  we  would  say  that  our  experience  in  Nashville-Davidson 
County  has  affirmed  all  of  the  effects  so  record.»d. 

One  of  the  things  that  does  not  show  through,  however,  is  the  massive 
movement  on  the  part  of  persons  in  a  very  positive  way,  citizens  of 
Nashville-Davidson  CJount);  in  attempt  to  augment  the  process  of  inte- 
gration and  qualitv  education,  esj)eciallv  in  the  area  o'  persons  who 
Have  volunteered  themselves  and  their  time  and  their  efforts.  In  this 
first  year  under  Federal  orders  we  have  discovered  that  something  in 
excess  of  1,650  individuals  are  currently  working  within  our  school 
system  in  the  classroom  proper,  an  effort  that  was  not  accomplished 
prior  to  this  particular  year. 

I  think  this  evidences  the  willingness  and  efforts  and  intensity  of 
the  community  to,  in  fact,  guarantee  the  opportunity  to  give  quality 
education  to  all  of  its  children  and  to  niakeuo  for  those  areas  wherein 
there  has  been  an  unequal  experience  for  these  children  to  the  present 
time. 

It  is  also  interesting  as  far  as  we  are  concerned  to  point  out  that  in 
the  neighborhood  in  our  experience  it  is  not  possible  to  have  a  dual 
system  in  which  the  schools  are  so-called  separate  but  equal. 

We  wish  to  cite  a  quotation  from  Delbert  Nowell,  assistant  super- 
intendent of  the  Metro  School  System  for  Business  Services. 

The  parents  of  children  from  the  suburbs  demand  much  better  school  facilities 
than  do  parents  of  children  from  the  inner  city.  So,  when  the  judge  (U.S.  District 
Judge  L.  Clnre  Morton)  niled  that  many  of  these  suburban  children  would  have 
to  be  bused  to  inner  city  schools,  the  parents  of  thej^e  l)used  children  demanded 
that  thi  ^e  inner  city  schools  be  improved.  These  inner  city  schools  needed  more 
work  t(.  bring  them  up  to  par  with  the  suburban  school* ,  Additional  iiainting 
crews  were  sent  to  these  .schools,  and  there  was  a  strong  eftort  to  clean  these  build- 
ings up»  the  walls  and  desks  were  sanded  and  cle  ned;  plumbing  facilities  were 
'^ut  in  these  schools,  and  water  coolers  were  placed  in  many  schools. 

Finally,  Mr.  Chairman,  this  proposed  amendment  would  be  un- 
enforceable, as  much,  if  not  more  than,  tliC  I'quor  prohibition  proved 
to  be.  How  w^ould  it  be  determined  whether  a  pupil's  school  assignment 
is  based  on  race,  creed,  or  color?  Who  would  make  such  a  determina- 
tion? How;  could  it  be  fairly  decided  when  a  bus  ride  is  constitutional 
and  w^r.^n  it  is  not?  What  would  be  the  effect  of  this  amendment  upon 
many  Southern  school  systems  which  have,  in  obedience  to  Federal 
court  orders,  eliminated  their  dual  school  systems  with  the  aid  of  buses 
and  pupil  assignment? 

The  questions  are  virtually  endless,  and  they  are  unanswerable.  The 
literal  meaning  of  the  amendment— that  no  student  shall  be  assigned 
to  a  school  because  of  his  race — can  be  interpreted  as  preventing  forced 
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integration,  but  it  can  also  be  interpreted  as  prohibiting  voluntary 
integration. 

In  sliort,  tliis  amendment  would  turn  tlie  Nation  away  from  its 
conunitnient  to  end  racial  and  socMoecononiic  isolation  and  discrimina- 
tion in  tlie  public  scliools. 

Wg  agifc  witli  tlie  statement  of  Cliarles  Silberman  when  lie  wrote: 

What  has  distinguished  public  education  in  the  United  States  from  educa- 
tion elsewhere  has  been  precisely  the  expectation  that  the  public  school  would 
create  a  sense  of  unity  and  national  punjose  in  a  society  which  otherwise  miglit 
be  racked  by  ethnic,  religious  and  racial  conflict.  Xever  have  we  needed  the 
schools  to  play  this  role  more  than  now;  never  has  their  failure  to  do  so  been 
more  ominous  for  Ameiican  democracy. 

If  the  United  States  is  to  fulfill  its  promise  of  becoming  a  truly  just  and  hu- 
mane society,  the  schools  will  have  to  do  an  incomparably  better  job  than  they 
are  now  doing  of  educating  youngsters  from  minority  and  lower-class  homes — 
Negro  Americans,  Puerto  Rican  Americans,  Mexican  Americans,  American  Indi- 
ans and  poor  whites  in  imrticular,  and  of  educating  all  children  in  general. 

Pei'Iiaps  scliools  will  be,  in  tlie  future,  tlie  primary  source  of  sociali- 
zation for  tlic  cliild.  In  tliat  case,  tlie  cliild  realistically  needs  to  be  so- 
cialized regarding  our  entire  society,  not  just  one  segment  of  society. 

In  our  information-ricli  environment,  it  is  unrealistic  and  self- 
defeating  to  teach  a  cliild  responsibility  to  only  one  group  of  people. 
He  will  be,  in  fact,  a  member  of  many  groups  and  sliarc  responsibilities 
witli  various  members  of  Iiis  society. 

Wq  urge  you,  Mr.  Cliainnan,  and  tliis  committee,  and  tlie  House  of 
Kepi*eseiitatives,  and  tlie  entire  Congress,  to  reject  tliis  proposed 
nineiidinent.  Tliere  are  scliool  systems  in  tliis  country  wliicli  are  try- 
ing to  make  equal  educational  opportunity  a  reality.  Some  of  them 
are  doing  it  because  tlie  mrts  forced  tliem  to.  Some  are  doing  it  be- 
cause tliey  are  tired  .of  tlie  costs  and  tlie  consequences  of  inequality. 
Some  of  tliem  are  doing  it  because  tliey  Iiavc  come  at  last  to  tlic  reali- 
zation tha^  it  is  just  and  democratic  and  riglit.  You  owe  it  to  all  of 
tliem  to  support  tlieir  elforts  by  rejecting  tliis  discriminatory  and  un- 
democratic amendment. 

I  tliank  you,  sir. 

Cliairman  CelivKK.  Mr.  Yeakel,  tell  us  wliat  is  "Concerned  Citizens 
for  Impn)ved  Scliools"?  What  kind  of  an  organization  is  that? 

Mr.  Ykakkl.  Concerned  (Citizens  for  Improved  Scliools  is  a  bi- 
I'acial  committee  of  citizens  of  Xasln  ille  and  Davidson  County. 

came  into  being  a  little  over  3  ycai'S  ago  wlien  a  scIiooI,  a  pri- 
mary scliool,  elementary  scIiooI  to  wliich  many  of  our  cliildren  were 
going,  was  about  to  be  i*ezoned  so  tliat  most  of  tlie  minority  commu- 
nity of  a  ratlier  well-balanced  scliool  was  to  be  zoned  out  of  tlie  new 
junior  Iiigli  scliool  tliat  was  to  be  opened  tlie  following  fall. 

discoveivd  tliat  our  board  of  education  was  open  to  Iiearing  us 
in  tliis  ivgard  a'ld  did  rezone  tlie  scliool  to  be  more  of  an  integmted 
and  inclusive  scliool. 

About  tliat  time  tliere  was  some  temptation  to  say  we  Iiad  accom- 
plished our  concern  and  this  was  sufficient,  and  tlien  we  came  to  the 
realization  tliat  we  were  indeed  using  perliaps  an  unfair  opportunity 
in  belialf  of  our  kids  when  tlie  real  issue  was  tlie  educational  oppor- 
tunity for  all  of  the  cliildren  of  tlie  Xasliville-Davidson  County  metro- 
politan area  system. 

Cliairman  Ckllkr.  How  many  members  are  tliere  ? 
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Mr.  Yeakel.  We  have  had  membership  from  35  to  200  in  its  primary 
membership  and  supporting  membership  of  about  2,200  parents  who 
in  one  Avay  or  another  have  contributed. 

Chairman  Celler.  Are  you  the  head  of  that  organization? 

Mr.  Yeakel.  I  am  chairman. 

Chairman  Celler.  What  is  your  profession  ? 

Mr.  Yeakel.  I  am  a  clergyman.  I  am  general  secretary  of  the  Board 
of  E vangehsm  of  the  United  Methodist  Church. 

However,  I  think,  because  of  the  response  I  have  gotten  in  this  re- 
gard, I  should  have  on  the  record  that  1  am  testifying  as  a  citizen  and 
not  out  of  iny  work  and  Hfe  in  the  church. 

Chairman  Celler.  Thank  you. 

Mr.  Hungate? 

Mr.  HuxoATE.  Thank  you,  Mr.  Chairman. 

On  page  3  of  your  testimony,  the  last  paragraph,  line  3,  you  say 
that  central  city  children  "have  been  cheated  by  poor  quality  facilities 
and  secondhand  equipment.'' 

Do  you  have  some  specific  examples  of  that  ? 

T^       ^xT^^^^•  ^^^^^^       quotation  which  I  read  from 

Delbert  Nowell,  the  assistant  secretary  for  business  service,  verifies 
what  we  have  been  saying.  We  do  have  documentation  of  that. 

Mr.  HcNGA  nc.  Can  yon  name  a  school  that  has  such  facilities?  I  am 
.sui^  'oucan. 

Mr.  Yeakel.  For  instance,  our  Pearl  High  School  was  treated  to  a 
complete  overhaul  in  terms  of  the  opening  of  the  school  as  we  began 
this  year  under  the  forced  order. 

Mr.  HuxGATE.  This  is  a  central  city  school  ? 

Mr.  Yeakel.  This  is  a  central  city 'high  school ;  yes. 

Mr.  Huxgate.  Continuing  the  'same  sentence,  "Too  many  teachers 
look  upon  them  as  uneducable  and  not  worthy  of  quality  education.'' 

Give  me  a  specific  example  of  tcachei*s  who  have  that  attitude. 

Mr.  YicAKM,.  I  do  not  have  a  direct  personal  quotation  of  this,  sir. 
This  has  been  expressed  in  various  meetings  that  some  of  our  members 
have  participated  in  and  tliesc  statement:-;  have  been  made. 

Mr.  HuNGATE.  Do  you  think  you  m-ght  furnish  that  to  the 
committee  ? 

Mr.  Yeakei,.  I  think  we  could  go  hack  and  attempt  to  do  this,  yes, 
if  you  request  it. 

Mr.  HrxoATE.  Certainly  any  teacher  that  would  have  that  attitude 
should  be  subject  to  criticism,  but  I  think  it  is  a  serious  charge  and  it 
would  be  helpful  if  we  have  supponing  evidence  of  some  who  have 
made  such  statements.  Thank  you,  sir. 

Mr.  Yeakel.  Thank  you. 
•Chairman  Celler.  Counsel? 

Mr.  Zelexko.  Mr.  Yeakel,  on  October  G,  1971,  Dr.  Elbert  D,  Brooks, 
the  superintendent  of  Nashville  schools  appeared  before  the  Senate 
Select  Committee  on  p:qual  Educational  Opportunity,  and  he  mad^  il^ 
following  statement: 

Inadequate  transportation  equipment  and  facilities  and  lack  of  funds  to  obtain 
them  required  extended  schedalinff  of  school  opening  time.  7  a.m.  to  10  a.m., 
and  extended  distances  that  non-bused  cliildren  must  walk  to  school.  These  con- 
ditions require  many  students  to  leave  or  return  Imme  in  darkness.  Our  inability 
to  maintain  the  reserve  fleet  for  current  operation  will  result  in  serious  inter- 
ruptions of  transportation  service  as  we  move  into  cold  winter  months. 
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The  plea  of  Dr.  Brooks  was  for  additional  financial  assistance  to 
acquire  buses  to  make  the  depreciation  plan  work  in  Nashville.  Can 
yon  tell  the  subcommittee  what  has  been  the  experience  since  October 
0,1971,  in  Nashville? 

Mr.  Yeakel.  I  think  that  Dr.  Brooks'  statement  is  an  accurate 
statement  which  we  would  affirm.  There  has  been  no  relief  to  the  best 
of  my  knowledge  made  available  in  terms  of  dollars  to  provide  extra 
buses  or  new  buses.  We  do  not  have  adeciuate  buses  to  provide  the 
transportation  facilities  so  that  all  of  the  children  might  go  to  school 
and  return  home  from  school  during  daylight  hours  anu  the  extended 
sessions  have  been  continued.  It  has  been  discovered,  however,  that 
some  modifications  in  that  time  schedule  could  be  made  and  I  think 
that  it  is  fair  to  say  that  we  have  been  blessed  with  a  million-dollar 
winter.  Had  we  had  severe  weather,  I  think  his  predictions  that 
potential  breakdown  of  the  fleet,  and  so  on,  would  have  caused  serious 
mconvenience. 

We  have  been  very  fortunate.  The  few  cold  snaps  that  we  have  had 
did  in  fact  produce  some  of  this  inconvenience  but  without  this  addi- 
tional help,  we  have  had  a  relatively  fortunate  year  in  tnat  regard. 

Mr.  ZE1.EXK0.  Mr.  Yeakeh  Dr.  Brooks  also  said  at  that  Senate  hear- 
ing in  October  6, 1971 : 

Unless  immediate  and  substantial  as.sistance  can  be  obtained  to  alleviate  our 
transportation  problems,  our  school  board  will  have  no  choice  but  to  ask  the 
federal  court  to  modify  the  exi.sting  court  plan  for  integration. 

Has  that  come  to  pass?  Has  the  school  bmrd  asked  for  modification 
of  the  desegregation  plan? 

Mr.  Yeakel.  I  cannot  answer  that  question  exactly,  sir.  There  has 
been  no  modification  within  this  school  year.  It  is  my  understanding 
that  the  plan  is  under  constant  i-eview  by  order  of  the  court  and 
consequently  the  administration  of  tJie  school  board  would  be  giving 
certain  information  back  to  the  court  for  whatever  modifications 
are  necessary. 

All  of  us  anticipate  that  there  will  be  some  modifications.  We  would 
ix)int  out  that  in  fact  the  court-ordered  plan  did  not  touch  the 
entire  school  system.  There  are  still  major  geographic  areas  that 
are  left  untouched  because  of  their  distances  from  the  center  city 
where  the  major  concentration  of  unequal  educational  opportunities 
had  been  found. 

This  must  yet  be  worked  out,  if  in  fact  an  understanding  of  the 
unitary  system  or  the  entire  area  is  to  be  implemented. 

Mr.  Zelenko.  Finally,  is  the  Nashville  and  Davidson  County  school 
system  one  that  encompasses  not  only  the  city  of  Nashville  but  the 
surrounding  suburban  areas  as  well  ? 

Mr.  Yeakel.  The  entire  Davidson  County  is  metropolitan  govern- 
ment and  therefore  metropolitan  school  system.  One  system  for  the 
entire  county. 

Mr.  Zelenko.  Thank  you  very  much. 

Chairman  Celler.  Mr.  Polk  f 

Mr.  Polk.  Mr.  Yeakel,  I  have  one  question. 

On  i)age  5  of  your  statement  in  item  1,  you  refer  to  th(  ichievement 
disparities  between  inner  city  .schoolchildren  and  suburban  school- 
children. 
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I  was  wondering  if  you  could  testify  as  to  what  tliese  school  au- 
thorities do  in  a  situation  when  it  is  found  that  the  inner  city  child 
that  was  transferred  to  a  suburban  school  is  behind  in  achievement? 

Mr.  Yeakel.  It  is  my  temptation  to  say  that  there  has  been  very 
little  done  except  through  the  voluntary  efforts  of  persons,  realizing 
that  we  would  oe  under  considerable  pressure  as  we  went  into  this 
first  year  in  an  attempt  to  integrate  and  bring  our  schools  into  a 
much  more  favorable  position  for  all  of  our  children. 

The  faculties  were  mandatorily  integrated  the  previous  year  and 
obviously  there  was  cunsidenibie  fallout  from  that  operation,  so  that 
we  are  only  beginning  to  settle  out  in  terms  of  the  integration  of 
faculties  and  of  the  students  within  this  particular  year  s  experience. 

There  has  been  created  an  office  of— I  don't  know  the  exact  title- 
but  what  would  amount  to  an  office  of  volunteers  or  vohmtary  persons 
to  move  into  the  schools  and  I  would  say  this  has  been  the  major 
factor  in  working  at  this. 

We  have  had  some  programs,  remedial  programs  all  along,  and 
these  have  proved  to  be  tremendously  inadequate.  I  personally  know 
of  no  massive  eflPort,  perhaps  because  of  lack  of  funding  and  per- 
sonnel to  get  at  this  particular  issue,  so  it  has  come  from  the 
community. 

Mr.  Polk.  Mr.  YeakeL  if  a  sixth-^rade  student  from  the  inner  city 
is  transferred  to  a  suburban  school,  is  he  put  in  the  sixth  ffrade  or  the 
fifth  grade?  ^ 

Mr.  Yeakel.  My  nnder^anding  is  that  he  would  be  put  in  the  eth 
grade. 

Mr.  Polk.  Thank  you. 

Chairman  Celler.  We  are  grateful  to  you,  sir. 

Thank  you  very  much. 

Mr.  Yeakel.  Thank  you,  sir. 

Chairman  Celler.  Olir  next  witness  is  Mr.  Don  W.  Mantooth,  Marion 
County  chairman,  the  American  Party  of  Indiana. 

STATEMENT  OF  DON  W.  MANTOOTH,  MARION  COUNTY  CHAIRMAN, 
THE  AMERICAN  PARTY  OF  INDIANA 

Mr.  Maxtooth.  Thank  you,  Mr.  Chairman.  Thank  you  for  the  op- 
portunity to  appear  here  on  behalf  of  the  people  of  the  good  State  of 
Indiana. 

As  I  come  before  the  committee  I  would  like  it  known  that  I  have 
been  long  active  in  opposing  involuntary  busing  in  my  State  and  in 
certain  ways  in  other  States  as  well.  I  would  therefore  like  to  speak 
in  favor  of  House  Joint  Resolution  (20  and  to  convey  the  thoughtvS 
and  feelings  from  the  hearts  and  mind.^  of  the  people  in  our  area. 

Much  has  gone  on  before  on  the  subject  of  forced  busing.  My  testi- 
mony certainly  w;ill  be  only  one  raindrop  on  a  parched  descit.'But,  I 
am  here  as  an  emissary  for  a  people  under  seige  and  seeking  relief  for 
those  that  are  suffering,  and  those  destined  to  suffer,  under  tJie  cniel, 
brutal  heel  of  judicial  tyranny  which  dictates  that  certain  school-age 
children,  and  I  say  "certain"  because  it  depends  on  whether  their  color 
makes  them  eli^ble,  must  give  up  tlieir  claim  to  life,  liberty,  and  the 
pursuit  of  liappiness  and  surrender  themselves  to  l)eing  forcibly  bused 
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to  some  di^ant  scliooUioiise,  where  tliey  are  told  they  mii^  go  to  find 
tlioir  "pqual  opportunity." 

Well,  people  are  continually  askin/rme  why  their  equal  opportunity 
cannot  bt»  found  nearer  home,  at  the  schoolhouse  just  down  the  street, 
with  a  concontration  on  quality  education. 

I  mij^lit  depart,  here  to  Sity  in  my  early  years,  4  years  of  hi^h  sc^hool, 
I  was  bused.  I  rode  the  bus  from  a  country  farm  home  to  Salem,  Ind., 
hi ^rh  school,  which  was  8  miles.  At  that  time  I  thought  it  was  one  of  the 
grmte^rt^  privilegesand  1 1  ok  back  on  it  as  one  of  the  gre^itest  privileges 
that  a  citizen  of  this  country'  could  have,  to  be  able  to  have  the  oppor- 
tunity to  get  an  education.  Aiid  all  of  this  in  a  free  country.  But  if 
someone  had  told  me  at  that  time  that  I  could  no  longer  go  to  Salem 
high  school  because  I  was  white,  that  I  would  have  to  take  tJie  bus  some- 
where else,  I  don't  think  I  would  have  looked  back  on  itas  a  great  privi- 
lege but  something  else  instead. 

We  should  all  be  aware  by  this  time  that  the  great  social  experiment 
of  involunta.r^'  busing  has  failed.  Busing  rivals  Vietnam  as  being  the 
issue  most  savagely  tearing  our  country  apart.  Yet,  the  more  evidence 
of  failure  that  come-s  to  light  on  the  issue  of  busing,  the  more  we 
see  Federal  judges  going  against  the  written  law  and  the  will  of  the 
people^  in  expanding  their  orders  to  step  up  busing,  in  spite  of  proof 
that  almost  nobody  wants  busing. 

Can't  we  take  cognizance  of  certain  facts  here,  first  that  peopie  gen- 
erally have  peacefully  accepted  the  precepts  of  Brotan  v.  Board  of 
Education;  that  title  IV  of  the  1904  Civil  Rights  Act,  passed  by  both 
Houses  of  Congress  and  signed  by  the  President  to  become  law,  and 
should  have  settled  the  country  and  would  have  if  it  iiad  not  l>cen 
for  unconstitutional  Federal  courts  unsettling  it  by  taking  their 
strange  and  unlawful  course  to  try  to  rewrite  the  law  to  suit  their 
own  purposes. 

Apparently  the  unconstitutional  courts  feel  that  they  have  l)een 
deputized  by  the  Supreme  Court,  to  completely  change  our  form  of 
government  by  overshadowing  agencies  of  local  goveniment,  even 
State  legislatures,  with  the  harsh  crackling  of  Federal  court  decrees. 

This  liai^pened  in  tlie  past  session  of  our  Stale  legislature.  The 
|)eople  elected  by  the  citizens  of  our  State  were  powerless  to  pass  any 
local  legislation  affecting  local  educational  iiiattei-s  at  all  because  of 
warnings  from  the  Federal  judge  in  our  area  who  said  it  would  be 
useless  for  tliein  to  trj-  to  impose  the  will  of  the  people  on  their  own 
affairs. 

People  everywhere  are  recognizing  all  this  as  the  cruel  heel  of  op- 
pression descending  on  them  and  (tecrying  it  all  as  a  form  of  totali- 
tarianism, creeping,  inveigling  its  way  into  our  land  of  the  free — 
they  cry  for  relief. 

These  are  flesh-and-blood  peofjle.  They  are  wear>\  and  this  includes 
the  sui)posed  beiieficinries,  the  minority  peoples.  Tliey  plead  and  pray 
for  a  prompt  return  to  freedom.  No  one  has  really  iisked  them  what 
they  wanted. 

It  is  clearly  obvious  now  that  political  pulling  and  tugging  on  the 
issue  of  busing  will  fcrever  keep  the  country'  unsettled,  until  the  i^at- 
ter  is  .settled,  for  once  and  for  all,  with  a  clearly  worded  amendment 
to  the  Constitution. 


Those  that  havt;  been  responsible  for  enforcing  existing  laws  to 
restrain  tlie  Department  of  Education  and  Federal  judges  have  never 
done  90  and  obviously  never  intend  to. 

Congressional  battles  cover  the  same  old  ground  and  arrive  at 
nowhere.  It  is  clear  that  Congress  never  intends  to  exercise  its  power 
to  curb  the  Federal  courts  if  created. 

It  also  should  be  crystal  clear  by  now  that  the  executive  branch,  the 
President  of  the  United  States,  although  he  declares  himself  against 
forced  busing,  will  not  direct  those  agencies  under  him  to  enforce 
the  laws  that  prohibit  busing. 

So,  what  are  we  to  do?  Busing  continues  its  destruction  of  commu- 
nities, of  schools,  of  human  relationships,  of  parent -teacher  relations. 
Restoring  the  freedom  of  little  children  and  their  parents  is  the  most 
miportant  issue  confronting  the  American  people  at  this  moment. 

That  is  why  I  have  brought  the  feelings  of  the  people  of  my  city,  my 
State,  to  plead  to  this  committee  to  save  our  schools.  This  committe^e 
has  the  chance  to  begin  the  righting  of  a  great  wrong  in  our  country — 
a  great  unnecessary  wrong. 

We  know,  don't  we,  that  if  rulings  such  as  Richmond  is  upheld  by 
the  Sun  reme  Court,  and  ordered  on  a  nationwide  basis,  as  it  certainly 
would  be,  the  neighborhood  school  concept,  or  what's  left  of  it,  will 
be  completely  dead. 

Outlandish  rulings  of  this  type  claim  that  the  immediate  full-scale 
integration  of  all  schools  is  the  only  important  thing,  and  that  nothing 
sh)uld  stand  in  the  way,  not  cost,  not  quality  education,  not  people's 
desires — not  anything. 

But,  I  say  to  this  committee,  in  the  tradition  of  our  great  country, 
people  are  never  better  off  than  when  they  are  free. 

When  people  are  free  to  choose,  the  record  shows  that  they  do  not 
choose  to  send  their  children  out  of  the  community  to  faraway  scliools 
for  the  purpose  of  desegregation  experiments.  In  Detroit,  62.0  percent 
of  black  conmiunity  parents  were  opposed  to  it,  and  another  example, 
black  parents  in  New  York  have  long  had  the  option  of  freely  busmg 
their  children  away  from  their  neighborhoods  to  schools  of  their  own 
choice;  less  than  2  percent  have  done  so. 

And  so  it  goes.  At  this  late  date,  in  the  absence  of  proof  that  forced 
busing  has  ever  helped  anybody,  it  is  time  to  return  to  sanity;  it  is 
time  to  bring  about  a  full  restoration  of  freedom  for  our  iJation  s 
schoolchildren  by  emancipating  them  from  the  threat  of,  and  many 
from  the  actuality  of,  forced  busing. 

I  pray  that  the  deliberations  of  this  subcommittee  will  culminate  in 
the  successful  attachment  of  an  amendment  to  the  Constitution  that 
will  calm  the  country,  end  the  baneful  argument,  and  get  us  back  on 
a  course  of  reason,  and  progress,  for  the  betterment  of  every  single 
blessed  schoolchild. 

I  thank  the  committee. 

Chairman  Cfxlkk.  In  the  recently  decided  case  of  Uiufed  States  v. 
Board  of  School  ComwMoners,  IndhmpoUfi^  Ind.,  the  court  asked 
this  question :  Did  the  school  bo^rd— and  this  in  the  city  of  Indianapo- 
hs— operate  a  dual  school  system,  or  put  another  way,  did  it  have  a 
deliberate  policy  of  segregating  minority — Negro— students  from  ma- 
jority—white—students in  its  schools  on  May  17. 1954? 

And  the  court  answered,  it  did. 
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Do  you  think  that  it  was  right  for  Indianapolis  to  continue  that 
practice  { 

Mr.  Maxtowh.  I  think  if  they  were  ^ruilty  of  assigning  children 
and  closiufz:  the  schoolhouse  door  in  children's  faces  because  of  their 
color  previously,  that  the  matter  should  be  corrected. 

Ho\yever,  this  case  I  understand  is  under  appeal  by  the  school  dis- 
tricts in  Indianapolis  and  they  are  saying  that  the  racial  makeup  of 
the  schools  have  been  as  a  result  of  Jiousing  patterns,  rather  than  delib- 
erate assignment  to  certain  schools  because  of  race.  The  outcome  has 
not  ^)een  decided  as  I  understand  it. 

Chairman  Celler.  How  could  you  bitiak  down  such  a  system?  How- 
could  you  break  down  all-white  andall-bhickschools? 

Mr.  Mantooth.  I  think  we  will  arrive  at  the  time  finally  when  we 
should  let  the  people  decide  which  schools  the  children  should  go  to. 

Chairman  Celler.  Speak  louder,  sir.  I  can*t  hear  you. 

Mr.  Mantooth.  I  believe  that  the  people,  given  a  choice  in  In- 
dianapolis, would  cause  the  makeup  of  the  school  to  turn  out  to  their 
sati.sfaction. 

I  might  relay  an  experience  that  we  had  in  Indianapolis,  if  I  may. 

C  '.e  of  the  main  schools  under  this  thing  in  Indianapolis,  has  been 
Crispus  Attucks  high  school,  which  was  predominantly  black  and 
was  a  high  school  used  as  an  example  of  being  set  up  as  an  all-black 
high  school. 

About  2  years  ago,  the  board  of  education,  which  had  a  meeting  to 
vote  whether  to  close  Crispus  Attucks  and  also  Shortridge  high  school 
which  had  a  successful  outcome  of  integration,  they  had  integrated 
Shortridge  high  school  and  it  was  a  perfect  model  of  an  integrated 
high  school. 

Yet,  the  school  board  was  to  decide  on  this  paiticular  Tuesday  eve- 
ning whether  to  shut  down  Crispus  Attucks  altogether  and  bus  the 
students  somewhere  else  imd  also  to  do  the  same  thing  with  Short- 
ridge high  school. 

My  wife  and  I  stood  before  the  doorway  of  that  building  for  an 
hour  and  a  half  befoi*e  it  opened  on  that  Tuesday  evening  with  about 
300  or  400  people,  students  from  Crispus  Attucks  and  Shortridge 
High  School,  which  was  95  percent  black  in  itsmakt;up. 

These  students  lookexl  at  us  strangely  because  we  were  the  only 
adults  there  and  certainly  the  only  wliite  adults,  and  one  of  them 
fhially  came  over  and  stii^,  "'\Miy  arc  von  here?  Whos(i  side  are  you 
on?*'  And  I  said,  "I  am  on  the  side  of  whoever  it  is  that  is  against 
closing  these  schools  and  busing  the  cliildrcn  all  ovt.r.** 

And  they  said,  •^Man,  you  are  on  our  side."  So  we  stood  with  them 
and  we  made  our  way  into  the  doonvay  when  the  board  of  education 
opened  and  when  they  voted  to  close  Shortridge  and  Crispus  Attucks 
High  Schools,  you  never  sa'^v. so  many  tearms  in  your  lives  rolling  down 
the  cheecks  of  these  student  faces  and  they  rolled  down  my  face  and 
my  wife  s  face  as  well  because  we  could  not  believe  that  a  thing  like 
this  would  happen,  that  no  one  had  ever  asked  these  people  what  they 
wanted.  Tliey  wanted  to  ke  p  their  school  Iwause  they  were  proud  of 
it.  It  was  a  great  high  school.  Whether  it  was  wliite  or  black,  these 
were  people  and  they  wanted  to  keep  it  and  thev  wanted  to  l)e  recog- 
nized as  people,  not  black  people  or  white  people,  because  we  are  all 
of  the  same  race,  the  human  race. 
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These  are  flesh  and  blood  people  and  they  are  appealing  to  you.  I 
have' talked  with  them  and  walked  with  them,  with  everyone  that  is 
concerned  with  these  problems  in  our  area,  and  we  want  to  get  tlie 
country  settled  and  *ret  down  to  matters  of  pood  schools  and  good  rela- 
tions between  the  Government  agencies  'and  people  in  the  education 
department,  and  this  is  what  we  want  to  do,  just  settle  down  to  the 
business  of  improvement. 

Chairman  Ceixer.  In  the  historic  Brown  case,  the  Supreme  Court 
said  there  should  be  integration  "with  all  deliberate  speed."  Do 
you  think  the  method  tliat  you  have  adopted  involves  all  deliberate 
speed? 

Mr.  M/xTooTii.  As  to  integration?  I  think  if  people  were  left  to  de- 
cide, that  integration  might  proceed  at  a  Slower  pace,  but  I  think  it 
would  be  more  satisfying  to  all  people  involved.  It  would  be  a  smooth 
process  where  at  present  it  is  disorderly  and  it  is  distui'bing  to  the  ver>' 
people  we  are  trying  to  help  here. 

It  is  hard  to  tell  people  that  when  they  wonder  wiiere  their  equal 
opportunity  is  when  they  have  to  be  prodded  somewhere  else  to  find 
it.  I  don't  t)hi  nk  there  is  anyone,  not  too  many  i>eople  nowadays  tiiat  are 
steadfast  against  integration. 

At  first  possibly,  like  in  Indianapolis,  Judge  Hugh  Diilon  called  all 
parties  involved  in  and  suggested  a  voluntan^  busing  of  the  blacks  only 
to  the  suburbs.  This  did  not  disturb  the  suburban  people  at  all.  They 
said,  great,  as  long  as  we  don't  have  to  bus  our  children  at  least  they 
were  satisfied,  but  the  i)eople  in  thof  inner  city,  they  were  the  ones  that 
were  disturbed  about  sending  thei r  children  out. 

It  is  a  matter  of  removal  of  the  children  from  the  environment  of 
the  home  and  the  communitv  that  they  are  familiar  with, 

Cha  irnian  Ceixer.  Congressman  Abourezk. 

Mr.  AuorREZK.  Mr.  Mantooth,  on  page  2  of  your  statement  you 
say  that  it  is  cr^'stal  clear  that  the  President  has  declared  himself 
aijainst  forced  busing  but  yet  he  refusers  to  order  the  agencies  under 
him  to  enforce  the  laws  that  prohibit  busing. 

I  was  under  the  impression  that  he  had  taken  the  position  that  he 
would  do  so  after  the  Florida  primary. 

Do  you  have  any  other  information  on  that? 

Mr.  Maxtootii.  Only  the  public  statements  that  he  has  made  that 
the  President  himself  is  not  in  favor,  well,  I  think  he  has  made 
statements  in  fa\or  of  the  neighborhood  school  concept. 

I  don't  think  he  has  taken  anv  official  actions  other  than  his  own 
statements. 

Mr.  Arovrezk.  Maybe  I  have  been  misreading  what  he  has  been 
saying.  What  has  he  said  about  the  statement  that  he  will  make  after 
the  Florida  primary? 

Mr.  M.xxTOOTH.  Well,  I  am  not  too  familiar  what  he  intends  to  do 
after  the  Florida  primary. 

I  undei-stand  that  he'  is  deliberating  with  his  committee  that  he 
formed  whether  or  not  to  support  some  legislation  or  even  this 
amendment. 

Mr.  Abofrezk.  I  see.  Thank  you. 
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Chairman  Ceu>er.  Mr.  Hutcliinson? 

Mr.  IIuTciiiNSON.  Thank  you,  Mr.  Chairman, 

In  your  statement  you  refer  to  *Sinconstitutional  courts.'*  You  arc 
not  su«rgpsting  that  the  coiuts  themselves  are  unconstitutional,  arc 
you  \ 

Mr.  Mantootii.  AVliat  I  meant  there  was  that  the  courts  that  are 
making  all  of  the  intcrpi*etations  and  nilings,  controlling  local  gov- 
ernment agencies  and  even  citizens  themselves,  in  my  interpretation 
were  not  organized  or  established  by  any  constitution. 

Not  a  Federal  constitution  or  any  State  constitution.  They  were 
as  I  understand  it  a  creature  of  the  Congi-ess  over  whicli  Congress 
retained  the  control. 

Mr.  HuTCiiixsoN-.  Well,  the  fact  is  that  the  Constitution  autliorizes 
Congress  to  establish  courts.  The  Congress  established  those  courts, 
but  that  does  not  make  them  unconstitutional  courts,  does  it  ? 

Mr.  MANTOOTii.  AVell,  it  gives  the  Congress  the  power  to  establish 
the  courts  as  they  saw  fit.  I  think  there  may  be  a  question  in  the  con- 
stitutionality of  some  of  their  court  orders.  They  may  be  unconstitu- 
tional in  that  regard  as  they  conflict  with  the  .same  agency  that  brings 
about  other  legislation  such  as  the  1964  Civil  Rights  Act.  They  are 
in  conflict  with  the  same  thing  that  created  it. 

Mr.  HuTCiiiNSox.  Are  you  saying  in  effect  that  the  courts  are  not 
unconstitutionally  created  but  tliat  perhaps  some  of  their  interpret^a- 
tions  of  the  Constitution  may  be  at  variance  with  what  you  believe 
they  should  be  ? 

Mr.  Maxtooth.  Since  they  conflict  with  other  legislation  by  the  same 
body. 

Mr.  HuTCHixsox.  You  say  that  it  is  important  once  and  for  all  to 
settle  this  issue  with  a  clearly  worded  amendment  to  the  Constitution. 

Might  I  suggest  to  you  that  whenever  we  j^ut  words  into  the  Con- 
stitution, what  we  are  doing  is  providing  tools  for  the  courts.  When- 
ever we  put  words  into  the  Constitution,  we  transfer  the  control 
of  the  matter  out  of  the  legislative  branch  and  into  the  judicial  branch 
of  the  Government. 

If  you  put  something  in  the  Constitution,  it  is  only  the  courts  that 
can  interpret  it.  If  you  liave  a  feeling  of  insecurity  so  far  as  the  courts 
are  concerned  at  the  present  time,  1  am  wondering  why  you  would  feel 
comfortable  with  now  words  in  the  Constitution. 

Mr.  Maxtooth.  I  would  only  feel  comfortable  if  there  was  no  loop- 
hole in  the  amendment  that  would  give  the  courts  an  opportunity  to 
give  an  interpretation  other  than  what  was  intended. 

Mr.  HincHixsox.  I  don't  want  to  pursue  this  unduly,  and  I  will  ac- 
cept your  answer,  but  I  think  that  we  have  to  recognize  that  if  we  look 
at  our  own  hi.^tory  some  constiutional  provisions  mean  something  quite 
different  today  from  what  they  meant  to  the  f ramers  of  the  Constitu- 
tion or  even  to  those  who  wrote  the  constitutional  amendments. 

So  we  have  come  to  the  realization,  as  one  of  the  great  justices  of  the 
Supreme  Court  once  said  as  an  offhand  remark,  the  Constitution 
means  whatever  the  Sui)reme  Court  says  it  means. 

Since  they  interpret  the  Comstitution,  I  don't  know  how  you  can  be 
sure  that  you  will  ever  write  something  that  could  not  be  reinterpreted 
or  misinterpreted  in  the  future. 
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I  would  think  that  you  would  be  here  asking  this  Congress  to  enact 
meaningful  statutory  language  which  you  would  expect  the  court 
to  respect.  If  the  court  should  turn  down  one  statute,  why  tlie  Con- 
gress can  try  again.  But  the  Congress  would  keep  tlie  matter  within 
the  control  of  the  legislative  branch  instead  of  simply  abdicating  the 
wliole  problem  to  the  courts. 

Mr.  Mantooth.  May  I  respond  briefly  ? 

Mr.  Hutchinson.  Yes. 

Mr.  Maxtooth.  I  understand  that  the  Congress  already  has  the  au- 
thority to  make  null  and  void  any  appellate  decisions  of  the  Supreme 
Court. 

Mr.  HuTCHixsoN.  I  don't  believe  I  would  agree  with  you  at  all.  I 
dont  think  that  we  have  any  power  to  nullify  any  particular  decision 
of  the  Supreme  Court  based  upon  an  interpretation  of  the  Constitu- 
tion. I  think  that  our  power  lies  along  this  line.  When  the  Supreme 
Court  hands  down  a  decision  which  interprets  a  statute  different  from 
the  way  the  Congress  wants  it  to  be  interpreted,  that  the  Congress 
can  pass  a  new  law  to  clarify  the  congressional  intent.  That  is  a  very 
simple  thing  so  long  as  we  are  dealing  with  statutes. 

But  when  the  Court  undertakes  to  interpret  the  Constitution,  of 
course,  the  Congress  cannot  amend  the  Constitution,  you  see.  And  so 
there  again,  I  just  think  that  a  better  course  of  action  would  be  for 
us  to  write  statutory  language  which  we  can  hold  within  legislative 
control. 

Chairman  Celler.  Mr.  McClorj-? 
Mr.  McClory.  No  questions. 
Chairman  Celler.  Mr.  Himgate? 
Mr.  HxjxoATE.  Thank  you,  Mr.  Chairman. 

Mr.  Mantooth,  you  don't  question  the  fact  that  all  people  are 
basically  equal  as  people,  do  you  ? 

Mr.  ilANTOOTH.  Will  you  define  the  question  a  little  better? 

Mr.  HuNGATE.  Well,  there  is  no  inherent  hiferioritv  in  one  race 
or  another,  n  there?  The  blacks  would  not  be  inherently  inferior  to 
the  whites  and  you  would  not  assert  that  whites  are  inherently  inferior 
to  blacks,  w(  uld  yon? 

Mr.  Manixxxth.  I  don't  lielieve  that  is  the  case ;  no. 

Mr.  HuNOATE.  You  would  favor  desegregation  of  the  public  schools 
as  ordered  in  the  Broim^  decision  of  1954  ? 

Or  perhaps  you  don't  agree  with  that  case. 

Mr.  Mantooth.  I  believe  that  if  the  people  felt  it  was  to  their  ad- 
vantage. Have  wo  seen  a  proof  tha*  forcibly  desegregutingthe  people 
from  where  they  want  to  travel  or  to  conduct  their  educational  pur- 
suits, liave  we  seen  that  when  they  do  this  voluntarily  as  their  own 
desire? 

Xow,  if  they  are  being  forced  

Mr.  HuNOATO.  Let  me  interrupt  you  right  there  because  some  of 
your  testimony  is  somewhat  persuasive  to  me.  You  rode  the  br.s  and  it 
didn't  hurt  you? 

Mr.  Mantooth.  Not  a  bit. 

Mr.  HuNOATE.  It  did  you  some  good  ? 

Mr,  Mantooth.  Yes. 

Mr,  HuNOATO.  It  is  not  the  busing  that  hurts  us.  It  is  something  else. 
It  is  some  right  and  freedom  that  you  feel  is  being  govemmeritally 
imposed  by  a  iionelectcd  body.  Would  that  be  a  fair  statement? 
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Mr.  Mantooth.  Yes ;  freedom  is  tlie  issue  as  I  see  it. 
Mr.  HuNGATE,  Thank  you, 
Chairman  Celler.  Mr.  Brooks? 
Mr.  Brooks.  Xo  questions. 

Chairman  Celi>er.  We  are  very  grateful  to  you,  sir. 
Thank  you. 

(The  Indianapolis  school  desegr^^gation  decision  referred  to  fol- 
lows:) 

United  States  of  America,  Plaintiff, 

V, 

The  Board  of  Schooi.  Commissioners  of  the  City  of  Indianapous,  Indiana, 

ET  AL.,  Defendants. 

(No.  IP  OS-C-225.) 

united  states  district  court,  S.D.  INDIANA,  INDIANAPOLIS  DIVISION, 
AUGUST   18,  1971 

School  desegregation  action  brought  by  United  States  against  common  school 
corporation  which  controlled  area  of  former  city  that  had  been  consolidated  with 
county  into  metropolitan  government  under  statute  which  expressly  provided 
that  no  school  corporation  should  be  affected.  The  District  Court,  Dillin,  J., 
held  that  whero  it  appeared  that  common  school  conwmtion  was  confined  to  area 
in  central  part  of  consolidated  city,  United  States  would  be  ordered  to  prepare 
and  file  appropriate  proceedings  to  secure  joinder  of  other  municipal  corpora- 
lions  and  school  corporations  in  county  and  state's  Attorney  General  so  that  it 
could  be  determined  whether  the  statute  providing  for  consolidated  government, 
l)ut  excluding  school  districts,  was  unconstitutional  as  tending  to  cause  segrega-^ 
tion  or  inhibit  desegregation. 

Accordingly. 

1.  Schools  and  School  Districts  <^IZ 

All  states  have  duty  to  desegregate  public  schools  as  were  practicing  de  jure 
segregation  of  pupils  as  of  May  17, 1954. 

2.  Schools  and  School  Districts  <3==>13 

In  school  desegregation  action  by  United  States,  government  had  burden  of 
proving  that  defendant  school  board  had  deliberate  policy  of  segregating  minor- 
ity students  from  majority  students  in  its  schools  on  date  of  the  first  Brown 
Vcision  in  which  United  States  Supreme  Court  held  that  segregation  of  children 
in  public  schools  on  basis  of  race  is  unconstitutional  and  government  had  bur- 
den of  proving  that  defendant  had  not  changed  its  iwlicy  on  date  suit  was  insti- 
tuted so  as  to  eliminate  de  jure  segregation.  U.S.C.A.  Const.  Amend,  14. 

3.  Schools  and  School  Districts  <3=>13 

Conditions  in  public  schools  with  respect  to  desegregation  as  of  date  of  trial 
of  government's  desegregation  case  are  not  controlling,  in  view  of  fact  that  com- 
plaints u  d  proof  must  relate  to  conditions  as  of  dato  of  filing  and  voluntary 
compliance  in  advance  of  trial  would  not  deprive  court,  of  jurisdiction  to  insure 
continuatior  of  such  compliance  by  appropriate  ortlers.  U.S.C.A.  Const.  Amend.  14. 

4.  Schools  and  School  Districts  C=:>11 

Ultimate  responsibility  for  public  schools  in  Indiana  and  duty  to  provide  gen- 
eral  and  uniform  system  of  common  schools  is  iipon  the  state  and  not  the  local 
hoards.  Const.  Ind.  art,  8,  §  1. 

5.  Courts  <3=:>282J2(11)»  284 

Pursuant  to  Fourteenth  Amendment  and  Civil  Rights  Act  of  1964,  federal  dis- 
trict court  had  jurisdiction  to  hear  and  decide  all  issues  concerning  alleged 
racial  discrimination  in  public  school  system,  including  defendant  school  board's 
policies  with  respect  to  assignment  and  transfer  of  students,  allocation  of  faculty 
and  staff,  location  and  construction  of  schools,  transportation  of  students,  and 
general  educational  structure  and  process,  28  U.S.C.A.  §  1.345:  Civil  Riglits  Act 
of  1964,  §  407(a,  b),  42  U,S.C.A.  §  2000e-6(a,  b)  ;  U.S.C.A.  Const.  Amend.  14. 
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6.  Schools  and  School  Districts  e=»13 

r.f  of  Supreme  Court  decision  requiring  desegregation 

of  pul)lic  sclioo  s  on  date  desegregation  action  was  brought  Dv  p)veriinient  and 

Ti?,;?  7  »  ;  operation  of  law,  school  hoard  was  clearly  charged  with  afflnnative 
f„      -"h 'V'S^^''^'  necessar,-  to  convert  to  a  unita  ™  ent 

in  «hich  racia  disenraination  would  be  eliminate<l.  28  U.S.C.A.  1345  -  U  S  C  A 
consr.  Atnena.  14. 

7.  Schools  and  School  District  C=>13 

All  provisions  of  federal,  state  or  local  law  requiring  or  pennittine  racial 
discrimination  in  public  education  must  yield  to  principle  that  s^h  fi 
tion  IS  unconstitutional.  U.S.C.A.Const.  Amend.  14  "i5,cnnnna 

8.  Schools  and  School  Districts  C=>13 

Federal  district  court  in  school  desegregation  case  had  continuing  jurisdic- 
tion to  make  and  enforce  such  dec^rees  in  equity  as  were  necessary  to  con^rt  d^al 
4fSl  t^^T''''-  ^'^'^  Rights  ITt  0?  iS 

9.  Courts  C=>262 

Once  a  right  and  a  violation  have  been  shown,  scope  of  district  court's  eouit- 
herent  in  equitable  remedies.  m 

10.  States  0=>84 

co^ratfo^ii^^^^^  ^  abolish,  consolidate,  eliminate  or  create  new  governmental 

11.  Schools  and  School  Districts  c=>13 

fi^i?  desegregation  case  brought  by  United  States,  wherein  it  appeared 

JtrLl^^l  ""^^  consolidated  into  metropolitan  government  under  statute  which 
expressly  provided  that  no  school  corporation  should  be  affected,  so  Mmt  com- 

I!"  MHn^!??^^  f  ^"^if -^^o^/  f^""^""  '"'^^  confined  to  area  in  central  part  of  con- 
solidated city.  United  States  would  be  ordered  to  prepare  and  file  appropriate 
proceedings  to  secure  joinder  of  other  municipal  corporations  and  school  corpo- 
^^ulT  '"county  and  state'.s  Attorney  General  so  that  it  could  be  determined 
whether  the  statute  providing  for  consolidated  government  but  excluding  school 
districts  was  unconstitutional  as  tending  to  cause  segregation  or  inhibit  deseg- 
regation. Civil  Rights  Act  of  1064,  §  407  (a,  b),  42  U.S.C.A.  §  2000c-6(a,  b)  ;  U  8 
C.A.Const.  Amend.  14. 

./t^^  M^'  Jif^^u';  ^1^'^  I^^vision,  Office  of  Attorney  General,  Department 

Stiff    Washington,  D.C.,  Stanley  B.  Miller,  U.S.  Atty.,  Indianapolis,  Ind.,  for 

G.  R.  Redding,  Stephen  W.  Terry,  Jr.,  E.  C.  Ulen,  Jr.,  Baker  &  Daniels,  Indi- 
anapolis, Ind.,  for  defendants. 

Harold  E.  Hutson,  Indianapolis,  Ind.,  amicus  curiae. 

Memobandum  op  Decision 

Dillin,  District  Judge.  This  action,  filed  May  31,  1068,  was  tried  by  the  Court 
on  July  12-^21.  1971.  The  Court  has  considered  the  voluminous  testimoiiv,  the 
IH^^r^i***^,"  exhibits,  the  post-trial  briefs,  has  taken  judicial  notice  of  certain 
historical  facts  believed  to  be  matters  of  common  knowledge,  and  now  files  its 
findings  of  fact  and  conclusions  of  law  in  the  form  of  this  memorandum.  Rule 
52(a),  Federal  Rules  of  Civil  Procedj^re. 

I.  General 

This  is  a  school  desegregation  action  brought  by  the  United  States  pursuant 
to  Section  407(a)  and  (b)  of  the  Civil  Rights  Act  of  1904,  42  T.S.C.  §  2000c- 
6(a)  and  (b).  The  defendants  are  The  Board  of  School  Commissioners  of  Indi- 
anapolis, Indiana  (hereinafter  "Srhool  Board"  or  ••Board"),  the  members  of  the 
Board,  and  its  appointed  Superintendent  of  Schools. 

The  defendant  School  Board  is  a  common  school  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Indiana.,  It  is  situated  within  Marion 
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sclH^Tho^^.^,;^^^  ^"^^^  ^^^^^  ^^'^^  110  elementary 

scnws.  ine  usual  (but  not  invariabe>  grade  structure  nf  thP  PiPmlnfoti^ 

schools  were  6  junior  liigh  schools.  During  the  197(>-71  schoolVear  fu-o fh^ 
elementary  schools  were  devoted  entirely  to  the  (Mutation  o^mSllfreta^^^^^^^ 
children,  am  one  of  the  elenientiry  schools  was  devoted  entity  to  t^^^^^^^ 
mental ttSi^:  ^«"^-^^>^->  aud  children  havin"g  Z^^^].^ 

wf^h'll'^'  "'^  1070-71  school  year,  the  Scliool  Board  operated  11  high  schools 

ints    r^Sfo^'hS  ^'i'^^         schools  hou™  : 

riin^  grades  9  through  12  who  hud  attended  one  of  the  "feeder  schools" 
regularly  assigned  to  the  particular  high  scliool.  The  except  ons  to  these^eneral 
stateiiieiits  are  that  Cri.pus  Attticks  High  School  (hereinaf  er  "cr  Us  AttS^) 
housed  students  in  grades  10  through  12  only,  its  0th  grade  S  having  b^en 
diMde<l  between  the  newly  acquimi  Cold  Spring  Campus  and  Northwest 
aftef '^S^^^^^^^^^^  rXorthwest")  and  that  Shortridge  High  sS  Kin 
^flL,  S^^P'^tr^^Jse')  horsed  a  9th  grade  made  up  of  students  from  assicied 
•'t^Sh^r^^^^^^^^  PHn''  Aff  ^students  who  wer'e  attending  Shor?KS 
fJo«       !i      u-  u  ^  companitively  small  number  of  students  were 

transferred  to  high  schools  other  than  those  to  which  originally  assigned  our 
snant  to  the  transfer  policies  of  the  Board.  'eumio  assignea,  pur- 

The  total  enrollment  in  the  elementarj*  schools  at  the  close  of  the  1970-71 
sdiool  year  was  77 students  (excluding  special  education  studentI)^^N^^^ 

'^t  t'?^^^^^^  f  '^"^^^  enrollment  in  the  high 

at  t  lat  time  was  22,48<  students.  Negro  students  constituted  33.6%  of  that  total 
Xegn)  '''"^"^  approximately  4,379  faculty  meinber.s  of  whom  97G  (22% )  were 
Of  the  seven  i)ers(>ns  currently  serving  as  members  of  the  School  Board  tliree 
iMiilfT.''n  ^\'^»^'<>^>«'  The  Reverend  Landnnn  E.  Shields,  and  Mr. 

Koliert  TX  DoJrantz)  Mr.  Shields  served  as  President  of  the  School  Board  from 
the  date  of  the  Board's  first  meeting  in  July,  1970,  until  July  13.  1971,  on  which 
a.ter  date  Mr.  PeFrantz  was  elected  to  the  Presidency,  in  which  iwsition  he 
prt.ently  ser\-es.  I  he  Board  does  not  api)ear  to  be  polarized  along  racial  lines, 
and  the  percnnuel  (>f  central  administration,  operating  under  the  direction  of 
the  MiiJerintendeiit.  likewise  n»fiects  a  i*easonable  racial  balance. 

()n  tel)ruary  C.  1970.  an  Inuiana  not  for-profit  coqwration.  Citizens  of  Indiana- 
polis for  Quality  Schools.  Inc.,  attempted  to  inten'ene  herein  as  a  partv  defendant, 
asserting  that  its  nieiiil)ership  consisted  exclusively  of  parents  of*students  in 
the  Iiidianaimlis  public  sdiwils  who  jw.ssessed  a  legally  cognizal)le  interest  in 
tiie  proceeding  on  such  a*'oount.  The  motion  to  intervene  was  accompanied  bv 
IK^titions  executed  by  some  5.000,  more  or  less,  parents  who  requested  siicii 
intervention.  The  petition  to  intervene  was  denied  by  tbe  Court,  for  the  reason 
that  the  wnw>ration  did  not  a\nm\v  to  have  an  interest  sufl^cient  to  permit  inter- 
vention as  of  right  pursuant  to  Rule  24(a)(2).  F.R.C.P.  Hobson  v.  Hansen,  O.C. 
Dist,  19B8.  209  P.  Supp.  401:  Blocker  v.  Board  of  l<]ducation  of  Manhas::et.  New 
^ork,  L.D.N. Y.,  i904.  22J)  F.Supp.  714.  Permissive  inten'ention  was  also  denied 
However,  Mr..  Harold  K.  Hnti<on,  attorney  for  the  i)etltioner.  was  permitted  to 
api>ear  as  amions  curiae,  and  in  such  capacity  he  attended  the  trial,  was 
furnished  with  copies  of  all  exhibits,  and  iwrticipated  in  the  argument  and  post- 
trial  briefing. 

II.,  Tub  Issues 

There  are  but  two  ultimate  factual  issues  in  this  case,  and  two  critical  dates. 
Tlie  two  dates  are  May  17,  19n4,  the  date  of  the  decision  of  the  Supreme  Court 
Mf  t  '  T'nited  States  in  Brown  v.  Board  of  Education  of  Topeka  C'Broivn  /"), 
.  47  C.S.  4S:\.  74  S.  Ct.  080,  98  L.Ed.  S73.  38  A.L.R.2d  1180,  and  May  31.  1968,  the 
4»u»  (ui  which  this  suit  was  fiknl. 

fll  lirown  /,  of  course,  held  that  in  the  field  of  public  education  the  doctrine 
of  "sef^iiratc  but  equal"  has  no  place,  and  'Imt  segregation  of  children  in  public 
scho^vjs  b.v  oi)eration  of  law  solely  on  the  basis  of  race,  even  though  the  phvsical 
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facilities  and  other  ^'tangible"  factors  may  be  equal,  deprives  the  children  of 
the  minority  group  of  equal  educational  opportunities  and  hence  of  the  equal  pro- 
tection of  the  laws  guaranteed  by  the  Fourteenth  Amendment.  Approximately 
Jnl/T"  ^®  r Brown  //"),  349  U.S.  294,  75  S.Ct.  753,  99  L.Bd. 

lONJ,  the  Court  ordered  the  District  Courts  involved  in  Brown  and  its  com- 
panion cases  **to  tike  such  proceedings  and  enter  such  orders  and  decrees  *  •  ♦ 
as  are  necessary  and  proper  to  admit  to  public  schools  on  a  racially  nondiscrimi- 
natory basis  with  all  deliberate  speed  the  i^rties  to  these  cases."  It  ♦^l^ereupon  be- 
came the  duty  of  all  of  the  States,  operating  through  their  various  agents,  i  e 
boards  of  school  commissioners  and  the  like,  such  as  the  defendant  Board, 'td 
desegregate  sucli  school  corporaUons  as  were  ,  mcticing  de  jure  segregation  of 
their  pupils  as  of  May  17, 1954. 
The  two  ultimate  issues  herein  may  therefore  be  stated  as  follows : 

1.  Did  the  School  Board  oi)erate  a  dual  school  system,  or,  put  another  v^-ay  did 
It  have  a  deliberate  iwlicy  of  segregating  minority  (Negro)  students  from  ma-> 
jonty  (white)  .indents  in  its  schools  on  May  17, 1954? 

2.  If  the  answer  to  tlie  first  question  is  iu  the  affirmative,  liad  the  Board 
19^r^^  eliminate  such  de  jure  segregation  on  or  before  May  31, 

12]  The  plaintiff  United  States  of  America  has  the  burden  of  proving  the 
affirmative  of  the  first  issue  and,  if  proved,  the  negative  of  the  second.  The 
defendants  deny  de  sure  segregation  on  either  of  the  critical  dates,  and  further 
urge  that  a  third  critical  date  must  be  considered:  the  date  of  trial  Their 
argument  in  the  latter  connection  is  that  no  matter  what  mav  have  gone  before  if 
the  Board  is  operating  a  unitary  system  as  of  tJie  date  of  trial  tJiere  is  no  justifi- 
cation for  judicial  inter\'ention  or  for  the  granting  of  relief  in  equity 

[3]  As  will  be  set  out  in  more  detail  hereafter,  the  Court  finds  for  the  plain- 
tiff on  each  of  the  ultimate  issues  of  fact.  The  argument  that  conditio.is  as 
of  the  date  of  trial  should  control  the  action  is  rejected,  first  for  the  legal  rea- 
son that  complaints,  and  the  proof  of  same,  must  relate  to  conditions  as  of 
the  date  of  filing;  plaintiff  is  always  entitleci  to  judgment,  if  onlv  for  costs  if 
it  proves  tlie  essential  elements  of  its  compalint  as  of  such  time  It  is  true 
that  tlie  initiation  of  a  legal  action  may.  and  frequently  does  motivate  the  defend- 
ant to  grant  all  or  jxirt  of  the  relief  sought  prior  to  trial,  thus  rendering  the 
action  mo.t  in  whole  or  in  part  In  a  simple  action  such  as  a  suit  on  account 
wliere  the  only  relief  sought  is  money,  it  is  obvious  that  pavment  in  full  bv  tlie 
defendant  before  trial  would  effectively  render  the  action  moot  for  all  time,' save 
for  iiayment  of  costs.  Where  the  relief  sought  is  equitable,  however,  particulariv 
m  a  complex  case  such  as  this  where  the  equitable  relief  sought  is  affirmative, 
rather  than  being  limited  to  a  negative  injunction,  voluntary  complianci'  in  ad- 
vance of  trial  would  not  deprive  the  Court  of  jurisdiction  to  insure  the  continu- 
ation of  Kuch  compliance  by  a^Jropriate  orders.  In  any  ev(  .t  however  the 
Court  finds  that  the  Board  ii.ii  not.  as  of  the  date  of  trial,  effectivelv  desegre- 
gated its  school  system  to  the  extent  requneil  by  Broirn  //, 

III..  HiSTOBT 

Perhaps  ,>iie  <^f  the  greatest  public  misunderstandings  as  to  the  operation  of  the 
public  schools  of  the  Suito  of  Indiana  Is  that  the  respoiLsihilitv  for  the  conduct  of 
such  schools  is  purely  local.  It  is  not  difficult  to  understand  the  Sasis  for  such 
misconception  as  the  schools  are,  as  a  practical  matter,  operated  bv  local  boards 
loca^'*  elecberl.  subject  only  to  the  general  oversight  of  the  Indiana  State  Board  of 
Education  :in(?  the  f?tate  Sui)erintendent  of  Public  Instruction.  Thev  are  paid  for 
to  a  large  e.<tent  by  funds  derived  from  local  propertv  taxes.  That  part  of  the 
property  tax  allocated  to  the  funding  oC  the  public  school  system  constitutes  by 
iSi/^^nl^''^^^^  portion  of  the  taxiss  levied  in  every  taxing  imit  of  the  State.  (The 
19<l-<2  budget  adopted  by  def(»ndant  Bojird  is  in  excess  of  $82.000  000  ) 

(4)  Nevertheless,  the  fact  remains  that  the  ultimate  responsi'bilftv  for  the 
public  schools,  and  the  duty  to  providr  a  "general  ni  I  uniform  system  of  Com- 
mon Schools,  wherein  tuition  shall  be  without  charge,  and  equally  open  to  all" 
is  placed  squarely  upon  the  State.^  It  haw  therefore  been  held  in  numerous 
cases  that  the  State  school  .  vstem  is  a  Stnte  institution,  and  that  school  corpora- 
tions orgonizeil  under,  or  by  virtue.,  of.  the  laws  of  the  State  are  but  the  ag(»nts 

» Constitution  of  the .ate  of  Indiana.  1851.  ivn.  8.  S 1. 
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of  the  state.  Therefore,  in  reviewing  briefly  the  events  leading  up  and  contrib- 
•.:t...g  to  the  e<luc..tio..  plight  of  the  Negro  in  Indianapolis  in  19r,ri<KN  am 
at  present,  it  is  necessary  and  proper  to  eonsider  historic  policies  of  the  State 
and  various  of  its  agencies,  as  well  as  the  acts  and  omissions- of  the  Board  iS 

A.  TEBWTOWAL  ATTITUDES 

The  first  twenty  Africans  who  lived  within  the  boundnries  of  what  Inter  bp- 
«.nie  the  original  thirteen  States  hinde<l  at  Jamestown,  Virrfi.ia,  in  H;^  tlit^ 

^^Hv  Virit''^'  "  •""''"•^  P»l'lici.ed  landfall  at  nymouih  C'k  in 

eiirlj  \  irginia,  as  in  other  colonies,  the  fir>l  Negro  settlers  were  free,  and  accmnii- 
lated  and,  voted,  testified  in  court  and  niingled  with  whites  on  a  bas  s  of  enual- 
ity  ^  Liifortunately  for  theiu  and  their  progeny,  in  the  ICiO's  Virginia  MarXnd 
and  other  states  enacted  the  lirst  of  a  series  of  laws  which  later  led  to  the 
establishment  of  slavery  on  the  basis  of  race,  with  results  which  are  known 
\irgiiiia  ami    irginians  played  major  roles  in  the  early  history  of  IndianV 
At  one  time  J-.eutucky  was  merely  a  county  of  that  Commonwealth,  which  also 
claimed  all  of  the  binds  north  and  west  of  the  Ohio  River,  east  of  the  Mis<=is- 
sipp  and  south  of  Canada.  Many  of  the  earliest  white  settlers  of  Tndiana  were 
^  irjrmians  and  tJiey,  together  witli  ,K>rsons  of  similar  backgrou.id  from  kZ 
tucky     d  tl  e  Oarolinas,  all  States  where  slavery  was  practice- i  madrun  he 
m:ijority.  When  Virginia  ceded  the  Northwest  Territory  in  ^'8ti  ^n^  lnl?suin? 
to  a  reservation  of  land  to  be  donated  to  General  George  Rogers  Cb  rK  Cm 
bers  of  Ins  \  irgima  regiment  for  services  rendered  in  the  Woliition.-ity  Wa" 
and  such  grants  were  made-many  for  tracts  in  Indiana.  The  first  teTritorial 
gj  vernor  of  the  Ind  ana  Territory,  following  its  establishment  in  1800  was 
nl'/n't^  "'""••\H=»Tison  another  Virginian.  The  son  of  an  Influentia  T^gi^ta 

The  racial  attitude  of  Harrison  and  the  early  settlers  of  the  Territory  (whirh 
also  included,  among  other  land,  all  of  present  day  Illinois)  qtiickly  b^me  ai^ 
nw'n/  nf^M*»  •'Ti'^'M'^''"^''^^^  "-^  of  "87,  providing  tor  he  gover^- 

<  Ti''^f^"''V'"'':f,^^"'"f''7'  Pn>lnl.ited  slavery  an.l  involuntary  se?vU.™e 

ii  the  Terntory,'  which  provision  was  carried  forward  to  the  Indiana  Ter- 

0  When  the  Congress  failed  to  act  favorably  upon  their  repeated  reouelts 
Harrison  and  the  territorial  judges,  acting  in  their  legislativi  capaci^  weni 
/'"."■..f/"  ,1"""*  "  "i  providing  that  Negroe.s  an,^  mulattoes  b^oS 
into  the  territory  must  iH;rform  the  s.TVice  due  their  master..,  Zd  that  contS 
between  master  and  .servant  were  assignable.'  Another  such  law  provW^d  ?hat 
^layes  purchased  outside  Indiana  and  brought  within  the  territZv  had  tl>e  Hob- 
son  s  choice  of  agreeing  to  being  bound  to  service,  or  of  being  taken  ou  of  the 
territory  (presumably  for  resale)."  Some  Negroes  were  bound  to  service  under 
indentures  for  a  long  as  ninety-nine  years."  lo  ser\ice  unaer 

B.  statehood:  general  policies 

Statehood  brought  no  immediate  (-liange.  Although  slaverv  was  once  aeain 
fvp«""*"  ••  '«  ""fewortliy  that  of  1,320  Negroes  eounte.l  in  the  1820  ""nsu.s^M 
were  eandidly  listed  as  slaves."  Discrimination  became  the  official  po.-cy  of  the 
State,  as  evidenced  by  the  successive  Constitutions  of  1810  and  1851  and  bv  the 
laws  enacted  by  the  General  Assembly.,  For  example,  both  ConsHmions  limited 

Inl        •'i'Jx .!?•■'  N-I'-  •^^V"  =  «<•'""•'  Town  if  Wln.ifnll  Clty^v  'L'mfrWno'^OM  m^InJl  ^Si?' 
104  NE  Sr.O:  .Tordan  v.  Lognnsport.  1())2.  17R  Ind  620  OO  N  K  innn  ■  tt.to      .ii  «!■ 

4)  N^Rsir-  Prcel  v  ^S.•hooY'6ltyVMorTvl^le^-?^S^ 

^  1.  ncnnctt.  .Tr.,  Before  the  Mnyflower.  29-.'56  (3rd  Erl  lf)fi«1 

t  T   tt""^  ^i**"^"*?'  ^^Z^^'  1  Burns  Ind.  Stat.  Ann  360  (lO'iK  Rpn\  \ 

^^«^.T.  Bnrnhnrt  *  D.  Rlker..  Indiana  to  1816.  at  315  (197r?^%Vreln\ft?r'^''Barnhart  & 

«  1  Burns  Ind.Stat.Ann.  376  (lOnS  Ropl.). 

I  Art  of  May  7.  IROO.  1  Bnrns  Ind.-Stat.Ann.  380  (IDW  Reol.). 

*  S.^P  pr'norally  Bariihart  &  Rlkor.  334-335  347-3fj4 

'Mh|ir'"*136^-nf!'  ^'"^^     Indiana  Territory.  1801-1809.  at  42-46. 
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tion,  until  after  WorW  War  H.  They  were  confined  to  segregated  wards  in 
I>u»>lic  hospitals  sujiported  by  tax  funds,  and  as  we  shall  see,  largely  attended 
se;?rc»gated  school  i?.** 

C.  HOUSING  POUCY 

Before  turning  attention  to  the  schools,  however,  another  area  of  sogregatiou: 
needs  mention,  and  that  is  in  the  matter  of  housing.  Just  as  was  the  case  in  Vir- 
ginia, so  in  Indianapolis  i>ersons  of  African  descent  w^re  present  from  the  l>t»gin- 
ning.  It  has  bcMjn  recorded  that  on  tJie  very  mission  which  re.sultcHl  in  the  locji- 
tion  of  tlH»  new  st^Ue  capiu*!  on  the  banks  (;f  Fall  Creek,  Governor  Jennings  was 
accomranied  »)y  a  Negro  boy  known  to  history  only  as  Bill.''  More  to  Ui©  iwint 
Ei>h»-iam  Eiisaw,  a  frctnl  man  who  worked  for  wages,  settled  in  the  new  town' 
f!l,mg  wiUi  various  white  settlers,  even  before  the  surveyors  had  finished  stak- 
ing the  lots.  However,  by  Uie  time  the  first  German  and  Irish  immigrants  had 
been  imported  in  18;j()  to  Wf>rk  ou  the  Centnil  Canal,  mo't  X;^i:rocs  were  n>  Ik; 
found  in  "Colored  Town,"  on  the  ontitkirts  of  the  mile  square,""  and  were  later 
conceiitrauKi  in  the  area  around  India n.i  Avenue. 

Segregation  in  the  housing  of  Xegrms  in  Indianaix^lis  has  pcr.siste<l  :it  le»st 
until  the  date  of  the  filing  of  this  action.^  As  the  evidemv  in  this  case  disclo-es 
witnout  conflict,  Xegro<*s  were  di;x?ournged  fr<;m  purchasing  homos  in  predomi- 
nantly ''white"  neighlwrhoods  by  various  methiKls :  white  realtors  refused  to  show 
such  homes  to  Negroes  (and  no  Xegro  re;il  estate  broker  wa.s  jiennitted  tn  bwome 
a  inemlMT  of  the  Indianapolis  Keal  K<UiU^  Association  until  1!M)2),  a  tW(H>rice 
sy.steni  was  umhI;  ji  realistic  luarkt^t  prire  to  whites  and  a  ridiculously  inflated 
price  to  Negroes,  lending  iiistitniions  refused  to  linance  homiv*  .^JMUght  to  be  pur- 
chaswl  lo  Negroes  in  '-white''  arcius.  Those  pioneering  Negroes  who  nevertheless 
overc:uiie  all  obstacles  and  succeeded  in  purchasing  such  a  home  were  Mien 
harassed  by  suoh  diwices  as  threatenimr  and  ooM-ene  telephone  calls  sicnes 
InirhMi  through  windows,  neighborhood  ostracism,  etc.'*  Certain  streets  and  other 
laiiflmurks.  such  as  Kail  Creek.  White  Kiver,  certain  railroad  tracks,  etc  wv- 
regarded  at  difTcient  times  as  barriers  U>  be  hurdled  bv  Negroes  at  their  r>eril 

In  addition  to  pn^-sures  of  the  foregr)ing  t.vpe.  applied  b\  individual  whites- 
re^nlentnil  socrefration  was  also  enfonxnl  by  law,  in  nianv  instance.  Perhaiw  the 
b(^^r  hnr>wn  inethrrtl  was  b.\  mean*<  of  the  racial  covenant  w-hich.  when  inserted 
mlo  a  deed  nr  plat  of  a  real  estate  subdivision,  limited  ow-iiershiii  of  t'le  lot  \n 
IH^rsoim  of  lh(^  white  niee.  As  may  be  nottxl  from  a  cursory  observation  of  plats 
rcM'on.Hl  111  thp  plat  lK)oks  kept  in  the  office  of  the  recorder  of  Marion  Conntv 
man>  of  the  lictfer  known  suhdivisir>ns.  snch  as  Williams  Creek  Estates  Broad^ 
nim>r  Kstate.s,  Meridian  Hill.s,  Highw-fKKls  Addition,  Forest  Hills  Wellington 
Ksuifes,  Fill!  Creek  Highlands,  Or^*en.slo|.es.  AVynednlo.  EMenberger  Plazii  and 
Mendian-Kessler  Terrace,  contained  such  covenants,  which  were  routinelv  en- 
forewl  until  held  unconstitutional  in  1948.** 

As  *<hr.\\'u  by  the  evid«'iice  herein,  the  City  of  Indiana|M>Hs  took  official  action 
to  en fon-M  .segregation  in  1020  when  tlu^  Pity  Conneil.  with  onlv  one  dissenting 
General  Ordinance  No.  15.  making  it  unlawful  for  any  Negro  "to 
estxibli^-h  a  home-residenee  on  aii.v  pn^^^Tty  bw-ated  in  a  white  cominnnitv  or 
port!r)n  of  the  municipality  inhabited  i)rincipally  bv  white  ixH)pIe  •  ♦  ♦ or  for 
a  v.inte  person  to  commit  the  same  act  in  a  Negro  community.  The  ordinnnc(  ini- 
IwsiKl  a  fine  and  imprisonment  for  violau^.n,  and  further  provided  that  each  seven 
<la\.s  maintenance  of  such  a  residence  would  be  deemed  a  separate  offense** 
I  as^age  of  the  ordinance  w-.s  noted  by  The  Indianapoli.s  News,  then  and  now  one 
of  Tndi.ma  s  leading  newspajK^rs,  which  stated  that  ^'Sincen^  convictions  are 
repreS(^ntxMl  in  the  ordiiinnce  ♦  ♦      and  *-Pntience  and  forljearance  are  called* 

«e™irn.'^.?rTlfo'^^  ""^  »»Po«e<J  or  tol.rrited 

»^  {ir/<7fV la  ^^^^  *       (1070),  p.  8  (hereinafter  "Leary"). 

» iMd.'i  p!  no 

''^Tlio  Civil  RlJ?hts  Act  of  19GS.  Pub.L.  fiO-2S4.  82  Stnt.  81.  42  U  S  C  «l  ^flfti  of  ..^ 
wiw  nor  fn  ly  PfTfctlve  until  December  31.  1909,  and  Its  effects  have  bnrrlv  beinn  tJ  be  felt*' 

04       U^"of«''le  Edwnrd  B.  Raub  voted  In  the  negative. 
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for  ^  When  the  Marion  Circuit  Court  held  the  ordinance  unconstitutional  a  short 
lime  tJiU-r.  Tho  liuhnii}iiH>Iis  Ne\\>  had  a  plan  of  action.  "One  thing  should  be  done 

M>on  as  iMissihlc."  It  e<litorialiv5if<l,  "and  that  is  to  i>avu  the  streets  in  colored 
lu-i^'liiiorhoods.  and  make  them  so  attractive  that  there  will  be  no  desire  to  get  out 
of  thcni  *  *  *.  Tho  surroundinKS  should  made  as  sood  as  those  in  white  sec- 
tions, so  that  there  may  l>e  no  reason  for  leaving  them."  As  recently  as  July  4. 
l*Hi3.  the  major  IndianJUM>lis  newsimi>ers.  in  their  real  estate  want  ad  cHrlumns. 
n<c(l  tlu!  deMfc-uation  "for  colored."  or  "col/'  in  describing  rt»Sidential  property  in 
rcrtain  ^(vtionsof  thecity.  ,     ^  , 

It  is  common  knowledge  tl)at  in  many  small  towns  and  a  few  larger  ones  in 
Indiana  the  custom  that  Negroes  wtre  not  allowed  to  stay  overnight  was  so 
in:jvoidable  that  it  had  the  force  of  law  ami  was  actually  enforced  by  hK-:il  of- 
ficiaU'^'  Thus  todav  it  is  iioticeaho  that  almost  no  Negroes  are  to  he  found  in 
eoinminiitie<  adjoining  the  School  (3ity  of  Indianapolis.  Marion  County  ha.s  three 
niimicipalities  other  than  IndianaiJoIis.  all  contiguous  to  the  School  Cit\.  Keech 
Gn.Vf.  an  industrial  community  of  13.432.  has  a  Negro  population  of  11).  .SiKH'd- 
WMV  Cit\  a  .similar  tvi»e  community,  has  08  Negn^es  out  of  a  total  poinilation  of 
14  wiiile  Lawrence  has  210  Negroes  (tut  of  a  total  population  of  l\U*.)l.  Of 
.Marina  Countv's  702.2<>0  residents.  134.474  or  17%  are  Negro.  Of  these,  approxi-. 
inately  lUU.OSti.  or  J)S.n%  are  confined  to  tho  central  area  served  by  the  defendant 
School  Hoard.^   .     ,    ^      .  ... 

The  Hurt  an  (tf  the  Census  recogniy.es  ai»proxnnately  2.>0  standard  metroimlitan 
st.-iti^tical  aieas  in  the  1970  census.^  Such  an  area  is  a  connty  or  group  of  Qon~ 
tiirnous  counties  which  contains  at  lea.st  one  city  of  nO.OOO  or  more  inhabitants 
ami  which  according  to  certain  criteria,  are  socially  and  economically  inti'irrated 
with  tlie  cential  citv.  The  IndianaiK)lis  Metropolitan  Statistical  Area  has  1,10*.).- 
Ss-j  inhahitant^i  :i ml' includes,  in  addititm  to  Marion  Comity,  the  contiguous  coun- 
tiJ'S  of  Ho(me.  Hamilton.  Hancock.  Heiulricks.  Johnson.  Morgan,  and  Shelby.  The 
1^»70  cen.sus  IJgtires  reflect  a  total  of  2..S1(>  Negroes  out  of  a  total  iiopulatiou  of 
317.rKS3  residing  in  these  seven  snbur!)an  counties,  a  iH»rcentage  of  0.897. 

D.  SCHOOL  POLICIES  TO  lft40 

In  early  Indiana,  as  has  been  seen,  the  Negro  lacked  many  of  the  rights  which 
are  I  he  ordinary  attribute***  of  citizenship.  The  plain  fact  is  that,  althougli  en- 
titled to  certain  righLs  under  Indiana  law.  .such  as  the  right  to  own  proi)erty  and 
the  right  to  personal  liberty,  Negroes  were  not  considered  to  be  citizens  of  the 
Slate  until  the  adoption  of  the  Fourteenth  Amendment  to  the  Ccmstitution  of  the 
fnited  Statc.*;.^  For  this  rea.son,  many  of  the  rights  conferred  ui)on  citizens  by 
tile  successive  Indiana  Constitutions  were  construed  as  not  applying  to  Negroes. 

Thus  in  an  earlv  case  it  was  held  that  Negro  children  could  not  attend  school 
with  white  children  over  the  protest  of  a  white  iKirent,  even  if  they  paid  their 
own  tuition."  A  .statute  in  force  in  IMOl  barred  Negroes,  mulattoes  and  the  chil- 
dren of  mulattoes  from  admission  to  the  common  schools."  After  the  adoption  of 
the  Fourteenth  Amendment,  the  General  Assembly  in  1869  enacted  a  law  pro- 
viding, for  the  first  time,  for  the  education  of  Negro  children,  but  providing  also 
for  them  to  he  organized  into  separate  .Hrhords.  The  statute  provided  that  if  there 
wi-re  not  a  sufficient  number  of  such  children  within  attending  distance  to 
form  a  school  in  one  district,  several  districts  could  be  consolidated;  and  if  there 
were  not  enough  to  be  consolidated  within  a  reasonable  distance,  "the  trustee  •  •  * 
shall  provide  such  other  means  of  education  for  said  children  as  .shall  use  th<4r 
l>roportion.  according  to  members,  of  school  revenue  to  the  best  advantage.  ** 

The  case  of  Cory  et  al.  v.  Carter  **  was  commenced  by  Carter,  a  Negro  parent  of 
school  age  children,  against  the  school  officials  of  Lawrence  Township,  Marion 
County,  to  compel  them  to  acctpt  his  children  as  pupils  in  the  "white"  district 
sehiM>U  .such  officials  having  failed  to  provide  any  school  in  that  or  any  adjoining 
district  near  entmgh  for  his  children  to  attend,  whereby  they  were  denied  the 
right  to  attend  any  school  at  all.  He  secured  an  order  of  mandate  from  the  Marbm 

•«■••  The  IndiannpoliB  News.  eOttorinl,  March  16. 1926. 
^  1M(1..  Novpliil»cr24. 1926. 
•'''ThornhrouRh.  p.  21. 

All  statlfitirn  are  based  upon  the  1970  cpnsiin.        .       ,  .  .  , 

*  Itiitt^nu  of  thp  ntulget.  Standnnl  Metropolitan  Statistiral  Areas  (1967.  as  HUpi>1rnM'n<<..!\. 
♦'^  Cory,  ct  ftl.  V.  Carter.  1S74.  48  Ind.  H27- 
*i  LewiM  r.  Henley,  et  al..  1850.  2  Ind.  ;m. 
♦2  nraper.  Trnstee.  et  al,  v.  Tanibrldge.  1803.  20  InO.  208. 
«^  \etH  1869.  Ch,  10.  {  3.  p.  41. 

Note  40,  supra. 


SiiiKjrior  Court,  but  the  Suprome  Court  reversed,  holdinfr  that  under  the  Ism 
Act  Xe^jro  children  were  not  entitled  to  admisMon  in  common  scliools  provided 
for  the  education  of  white  students.  This  holding  was  reaffirmed  in  subbeouent 
eases.*" 

In  about  1808  Indianapolis  erected  a  new  school  house  and.  .-uitii  ii)atinf;  the  Iso 
legislation,  assigned  t..e  old  iMiildinjc  on  Market  Street  for  the  educationOf  Ne-ro 
children.^  A  separate  elementary  s<'hor)l  was  opened  there  in  the  fali  of  ISiiU.  Thu^ 
at  the  very  inception  of  public  education  for  the  Indianapolis  Xej^ro  ehiio.  lie 
was  segregated  by  virtue  of  State  law.  As  wiW  be  demonstrated  later,  dc  jun 
segregation  in  the  elementary  schools  continued  virtually  witli(mt  change  until 
this  action  was  filed,  one  hundred  years  later.  The  .situation  with  respect  to  hi;xh 
schools  has  taken  a  more  erratic  course. 

Indianapolis's  first  high  school  was  Shortridge,  followed  by  Emmerich  Manual 
Training  and  Ar.<!enal  Teehnical.  For  more  than  fifty  years  no  separate  Pich 
scho  >1  for  Negro  students  was  established,  and  after  1877  .school  children  of  both 
races  were  permitted  to  seleet  the  high  school  of  their  choice,  attending  on  an 
integrated  basis.*'  However,  with  impetus  provided  by  a  p<'tition  from  tl;e 
Indianapolis  Chamber  of  Commerce,  the  School  Board  on  Deceml)er  22.  1^22, 
•adopted  a  resolution  authorizing  the  construction  ol:  ;i  ''Colored  High  "schooT"' 
When  such  school,  Crispus  Attucks,  was  opened  in  September.  1027,  all  Xe^ro 
high  school  students  were  forthwith  compelled  to  attend  it,  regardle^^s  of  their 
place  of  residence  in  the  city.  In  1085,  Ch.  10  of  the  Acts  of  1800  was  further 
amei'ded  to  require  the  Board  to  provide  transportation  for  Xegrr)  students 
required  to  travel  more  than  a  certain  distance  by  reason  of  its  segregatioii 
policies.**  Thus  was  instituted  the  policy  of  tax-pa'id  transportation  of  school 
children  (bussing). 

Another  Act  of  the  1935  General  As.sembly  is  instructive.  A  law  enacted  in  1*K)7 
had  directed  township  trustees  to  abandon  a!l  schtmls  nnder  their  charge  at  which 
the  average  daily  attendance  had  been  twelve  or  fewer  pupils.  The  1035»act** 
added  the  following  proviso :  "Provided,  further,  that  nothing  in  this  act,  or  in  the 
act  lo  which  it  Is  amendatory,  shall  authorize  the  discontinuance  of  any  <:chofd 
exclusively  for  colored  pupils  where  .«uch  school  is  the  only  school  for*  colored 
pupils  in  such  school  corporation,  and  any  such  school  heretofore  discontinue<l  by 
the  operation  of  such  act  shall  he  re-established."  (In  sum.  trustees  were  ordered 
by  the  State  to  furnish  a  separate  school  building  and  teacher  for  the  Instruction 
of.  for  example,  one  Negro  child  attending  primary  school,  rather  than  i)ermit 
that  child  to  attend  a  white  school). 

In  1047,  two  bills  were  introduced  in  the  General  Assembly,  each  of  which  had 
as  its  purpose  the  elimination  of  segregation  based  on  race,  color,  creed,  etc.  in 
the  public  school  system.  In  due  time,  a  public  hearing  was  held  on  one  cr  the 
bills  by  the  Honse  Committee  on  Education,  at  which  time  the  then  Superintendent 
of  Schools  of  defendant  Board,  pursuant  to  its  authorization,  appeared  and 
spoke  in  opposition.  Neither  bill  passed.  However,  in  1040  an  Act  wn**  passed  which 
required  de*;egregation,  on  a  phased  basis."  Tims  ended,  at  least  for  a  time  (see 
Part  VII ).  the  official  State  policy  of  segregation. 

IV.  Board  Poijcies,  1040-10.54 

As  has  bwn  shown,  the  official  policy  of  the  State  of  Indiana  and  of  its 
agent,  the  defendant  School  Board,  was  one  of  dc  jure  separation  of  its  Xegro 
and  white  students  prior  to  1040.  During  the  1048-40  school  vear  onlv  014 
imt  of  a  total  of  11.304  Negro  students  (5.4%)  attended  regular  elementary 
schools  of  racially  mixed  population.  The  other  10.(J00  pupils  attended  sixteen 
all-Xegro  elementary  schools  and  all-Negro  Crispus  Attucks  High  School.  The 
faculty  and  staff  of  each  school  was  completely  segregnte<l.  and  the  Srperinlend- 
cnt's  administrative  staff  was  all  white.  Generally.  Negro  schools  were  built 
In  Xegro  residential  areas  and  white  schools  in  white  areas,  and  when  residential 
patterns  were  mixed.  Negro  and  whUe  attendana?  j^ones  overlapped.  Orrule 
structures  were  altered  to  achieve  segregation  in  some  inst.'inces.,  Negro  student^- 

^'  ^'^1'*'  ^?  School  fomTs.  1020.  108  Ind,  05.  151  N.E.  411  :  StntP  px  ro! 
Lrjirv.  p  lis 

«  AcN  1877  Ch.  81.  U.  p.  124  hjid  nmondo.l  Oh.  Ifi  of  tho  Acts  of  1800  to  rcnnfre 
n<lniN<h»ti  of  NcCTo  Htiiclcnt«?  to  whlto  achooh.  If  no  }<oparntc  school  of  romparnhlo  irnnh» 
W.4S*  prov:nr/l  for  NofToc  '  " 

«  Acts  10.35,  Ch.  206.  |  1,  p.  1457. 

«  Act*!  lonn.  Ch.  77.  «  1.  p:  231 


628 


in  the  elementary  grades  were  required  to  walk,  or  were  transported  to  all- 
Nejrro  schools  when  there  were  schools,  *-vTving  only  white  students,  closer  to 
their  homes.  None  of  these  facts  are  denied  by  the  defendants. 

The  1949  Act  which  abolished  segregation  in  the  public  schools,  required  seg- 
regated districts  to  begin  desegregating  a  grade  a  year  by  permitting  those 
students  enrolling  for  the  first  time  in  kindergarten,  the  first  elementary  grade, 
s\m\  the  first  junior  and  senior  high  school  grades  to  enroll  in  the  .school  nearest 
tlieir  homes.  Accordingly,  the  Board  adopted  a  policy  which,  on  its  face,  generally 
followed  the  provisions  of  the  statute." 

In  .some  instiinces  where  desegregation  would  have  resulted  if  children  had 
been  assigned  to  the  closest  school,  they  were  assigned  to  segrejiated  schools 
farther  from  their  homes.  The  Board's  construction  policies  during  the  period 
lfl4J>-53  minimized  the  amount  of  desegregation  that  occurred.  The  formerly 
^'colored'  elementary  schools  generally  remained  all-Negro.  Likewise,  though 
^ptiific  student  assignments  were  made  for  all  high  .schools,  Crispus  Attncks 
reinained  all-Negro.  With  one  exception,  students  attending  the  all-Negro  ele- 
ment.iry  .schools,  some  of  which  were  nearer  and  more  accessible  to  other  high 
schools^  were  either  aj«<signed  exclusively  or  given  an  option  to  attend  Attucks ; 
partlv  as  a  result  of  administrative  suggestion,  the  option  was  usually  exercised 
in  favor  of  Artnoks.  Further,  the  transfer  policies  adopted  hy  the  Board  facili- 
tated the  maintenance  of  segregated  high  .'whools." 

At  the  close  of  the  1952-53  school  year  the  Board  drew  fixed  boundary  lines 
for  all  elementary  schools."  Tliese  boundary  lines  were  drawn  with  knowledge 
of  racial  residential  patterns  and  the  housing  discrimination  underlying  it. 
Not  onlv  did  the  Board  not  attempt  to  promote  desegregation,  but  the  boundary 
lines  tended  to  cement  in  the  segregated  character  of  the  elementary  ehools.  In 
some  instances  segregation  was  promoted  by  drawing  boundary  lines  which  did 
not  follow  natural  boundaries  or  were  not  equidistant  between  schools."  In 
some  instances  optional  attendance  zones  between  white  and  Negro  schools 
were  adopted  in  racially  integrated  neighborhoods.  From  1949  to  195:i  the  high 
school  assignments  were  maintained  in  the  same  segregatory  pattern  and  the 
creation  of  the  predominantly  white  Harry  E.  Wood  High  School  on  the  Manual 
High  School  campus  helped  peri)etuate  the  segregation  of  nearby  Crispits  Attucks. 

At  the  time  of  the  Supreme  Court  decision  in  Brown  I  in  May,  1954,  the  situa- 
tion was  as  follows :  Of  the  sixteen  "colored  schools"  as  of  1049,  two  were  closed, 
one  was  converted  to  an  all-white  school,"^  one  was  subsequently  considered 
part  of  the  Crispus  Attucks  "Junior  Division,"  and  the  other  twelve  were  ?)7.r)% 
or  more  Negro.  Of  2,787  Negro  high  school  students.  1,618  attended  Crispus 
Attucks,  and  faculty  desegregation  was  minimal.  The  Board  tnus  began  the 
HoM'Brotr/n  I  era  in  May,  1954,  in  substantially  the  .same  position  that  it  ended 
the  official  segregation  era  \n  1949.  The  schools  were  still  segregated  by  oi«ration 
of  law,  by  virtue  of  the  acts  and  omissions  of  the  Board  done  in  defiance  of  the 
new  requirements  of  Indiana  law, 


"Thorp  w(»ro  howov^r.  exceptions  to  thl«  policy.  School  10.  sprvlnff  jrradM  1-6  In 
l!MS-4n  filfi  not  <»nroll  first  jrradi?  pupils  In  1949-50,  Since  It  was  n  Npjrro  <!ohool  In  a 
prodcminnntlv  white  nplClihorbood.  whltp  sttidonts  In  that  nolchhorhood  would  have  hecn 
n-(inir».d  to  enroll  In  th.nt  ^school  nndpr  the  April.  1040  policy.  Nc^rro  first  jrrndPM  who 
would  h.nvo  nttprnlpcl  School  19.  pnrollpd  nt  School  n4.  n  nearby  all-NpRro  school,  while 
whUe  stntlonts  In  thp  Sphool  10  nrp.n  nttpnrted  white  S<-hool  20.  .  i 

^*()np  reason  for  trnn'^fi'rM  to  he  Riven  "sppclAl  ponsldtrntlon  '  was  If  a  pupil  hn/1  en 
olfler  klMlnj:  nttpndlni;  the  prefcrrpd  hlfjh  KCliool.  This  operated  an  a  grandfather  clause 
permlttlnj:  white  ntndpnts  to  PHcnpe  Attncks,  And  reniainpd  In  effpct  throuph  March.  1070. 
F'!»-thprmore,  proximity  per  se  was  not  a  Ipjrltlmate  rpnson  for  transfer,  unless  a  student 
llvpd  morp  thnn  two  miles  from  thp  ns^ljrned  hljrh  sphool this  prevpoted  Xeffro  students 
who  llvpd  within  two  mll'^s  of  Attucks  frnm  tr.insferrlni;  to  oth^^r  hitrh  schools  whiph  were 
<'ln«*('r  to  tlmlr  rpslfli-ncps  ^.  .     ,  . ,        .  . 

MXcprn  students  wpr^  npv(»rthelp^s.  hu-^sed  to  Npjrro  sphools  outside  their  attendance 
7.on»  K  from  r.aclally  mixed  nrc;K  In  nt  Ip.TSt  two  envow 

Tor  pxninplp.  thp  common  bourdnry  belwecn  Schools  3f?  (00.3^?^  Ncjjro  In  10j>3"'i4)  .nnd 
(11  fi^'r  Nejrro)  w.i'^  within  nnv  hlopV  of  Sphool  nnd  somp  pljrf.f  to  ton  blocks  from 
Si  !u»(il  no.  Tho  boundary  hetwpon  Schools  42  .loo^r  Xetrro)  nnd  44  (1.2'^r  Xpjrro)  required 
NM;:r,,  students  hi  oue  nroa  south  of  School  42  to  pro^s  a  canal,  fi  pnrkwny.  nnd  two 
nllrcnd  tr;u'ks  to  jret  to  School  •12-'  no  such  Imtipdlment  stood  hetwp^^n  tM«:  nrci  nnd 
SHnH.l  44.  The  School  2f?  (00  S9?>  Ncpro>  pommon  boundary  with  School  10  (9.7%  Negro) 
rpfjulrt'd  Npiiro  studprt«<  In  thp  wpstprn  one  to  threp  blocks  of  thp  School  2f?  zone  to  cross 
fivi"  r.'iilro.nd  tr.ncks  to  rct  *o  School  2(\ :  no  «ueh  Iniiiedlment  eristed  hptween  this  nrpa  and 
ScJ:of»l  to, 

f**?chool  10  Wfis  convf^rt^^d  from  nn  flll'N<'ero  nonn'^lshhcrhnod  school  to  nn  nil-white 
ncMnplehhorhood  school  In  Sentomhpr.  IOr.3,  Almost  nil  the  Nopro  pupils  who  hnd  attended 
Srht»t»'  10  w»T<-  nskljrupd  to  Spho  I  04.  as  School  64*8  attendance  xone  was  redrawn  to 
itirlude  n]mo*.t  nil  thp  Npjrro  studpnts  In  thp  nrpa.  School  10  served,  In  1953-54,  two  non* 
cont:;;uouH  white  ureas  and  was  located  In  neither  of  thctn. 


629 


V.  BoABD  PouciEB.  1954-1968 

From  the  date  of  Brown  I  to  :lie  date  of  this  action,  the  Board  continued 
tiie  iitudent  and  faculty  assignment  policies  of  the  previous  era  without  change. 

Since  11)54,  the  most  notable  non racial  characteristic  of  the  school  system 
has  been  growth.  The  total  number  of  elementary  pupils  rose  from  53r^2  iu 
1954-55  to  82^853  in  1067-68,  while  the  number  of  schools  rose  from  87  regular 
elementary  and  junior  high  schools  and  eight  regular  high  schools  iu  li>54-55  to 
113  regular  elementary  and  junior  high  schools  and  eleven  regular  high  schools 
in  1967-68.  This  growth  caused  overcrowding  problems  in  many  schools  at  one 
time  or  another,  and  the  Board  had  available,  and  employed,  various  techniques 
to  (leal  with  this  overcrowding. 

Among  these  techniques  were  attendance  zone  boundary  changes,  the  con- 
struction of  additions,  the  construction  of  new  schools,  the  provision  of  trans- 
portation or  the  adjustment  of  the  existing  transportation,  alteration  in  grade 
stnictures,  and  the  location  or  relocation  of  special  education  classes  in 
elementary  schools.  Often  these  techniques  were  combined;  e.g.,  in  the  con- 
struction of  an  additional  and  a  simultaneous  boundary  change  to  relieve  over- 
cruwdiiig  at  two  contiguous  schools. 

The  defendant  Board  has  constructed  numerous  additions  to  schools  since 
1054 ;  more  often  than  not  the  capacity  thus  created  has  been  used  to  promote 
segregation.  It  has  built  additions  at  Negro  schools  and  then  zoned  Negro  stu- 
dent^ into  them  from  predominantly  white  schools;"  it  has  built  additions  at 
white  schools  for  white  children  attending  Negro  schools ;  it  has  generally  failed 
to  reduce  overcrowding  at  schools  of  one  race  by  assigning  students  to  use 
newly  built  capacity  at  schools  of  the  opposit*^  race."  The  Board  has  also  con- 
structed simultaneous  additions  at  contiguous  predominantly  white  and  Negro 
scliools,"  and  has  installed  portable  classrooms  at  schools  of  one  race  with 
no  adjustment  of  boundaries  between  ft  and  neighboring  schools  of  the  opposite 
race. 

The  Board  has  also  constructed  addition}^  to  U  rge,  predominantly  Negro  ele- 
mentary schools  when  desegregation  would  have  resulted  from  adding  class- 
rooms to  nearby,  smaller  predominantly  white  schools."  These  large  schools 
have  often  had  inadequate  sites.*"  Of  the  four  largest  elementary  schools  in 
the  fystem,  .ill  are  more  than  90%  Negro,  and  three  have  had  large  additions 
coustnicted  within  the  last  ten  years.  For  example,  an  eight  clas.sroom  addition 
was  completed  at  School  41  in  January,  1962,  when  it  was  99.5%  Negro,  and 
had  a  .site  of  2.7  acres.  For  the  1970-71  year  this  school  enrolled  1,404  pupils, 
99.7%  Negro. 

An  eight  clas.sn>om  addition  was  completed  at  School  64  (99.3%  Negro)  ir. 
Sopteml>er,  1962.  Nearhy  Schools  111  (100%  white)  and  112  (97.0%  white)  were 
purchased  after  annexation  and  opened  that  same  month.  The  children  from 
these  Itater  schools  in  grades  7  and  8  were  transported  to  School  82  even  though 
School  64  was  closer  to  most  of  these  pupils.**  This  continued  through  the  1965-66 
school  year.  None  of  these  schools  other  than  64  was  more  than  4.5%  Negro 

f^Vor  example,  the  Board,  nfter  henrlnj?  complaints  .ibout  the  number  of  Np^rops  at 
School  60.  completed  the  construction  of  twelvo  classrooms  at  School  30  (90.9%  Negr'*) 
In  September.  lO.'iO.  and  zoned  some  180  students,  predominantly  Npjfro,  from  School  00 
Into  School  30.  Other  student^  predominantly  white,  were  asslfrned  to  School  60  from 
S^'hool  70 

"In  1954-55  School  37  (100%  Nej»ro)  was  104  Mtudenta  over  eapadtv:  nelffhhorlng 
School  51  (100%  white)  was  74  students  over  capacltv.  An  pljrht  room  Addition  was  com- 
pleted at  School  37  In  Fehru.iry,  1950.  No  houndnry  adjustment  was  made  between  37  and 
51.  however,  and  overrrowdlnp  at  51  per<<lHted  ho  thnt  bv  1058-59,  It  was  121  students 
over  capacity  (and  only  1.7 NcRro).  Finally.  In  September,  1000.  a  six  classroom  addi- 
tion wan  completed  at  School  73  and  the  boundary  between  School  51  (Ty.l^r,  Nepro)  and 
gchool  73  {1^.7%  Newo)  was  ndjuhted  so  that  approximately  75  pupils  were  sent  to 
Schodl  73  from  51. 

f-^Tpr  (wample.  In  Jannjiry.  1957.  nine  classrooms  were  added  to  School  04*s  neljrhbor, 
?i^!?2"L2*J  J"  August.  1057.  «<lx  c1a«sroom*<  wcr^^  added  to  School  .04.  In  19,50-57  and 
195 1-58.  School  21  was  99.22%  and  98  23 wb!tf.  and  School  04  was  99.08'/^  and  99.77 r/h 
Nejrro.  another  example.  SchoolH  27.  29  and  15  are  within  six  blocks  of  one  another. 
From  tJ>,54  to  1957  onoh  reoelvod  additions  of  four  to  olRht  rooms.  At  the  time  of  construe- 
tlcm  School  29  was  85.3';^  N<W).  wbllo  27  and  4."  wero  96.5*7^  and  95  4'"'/.  white. 

*  In  April  1901.  a  survey  of  elemontarv  prIiicinaN  -aas  triken  by  the  Board,  renuestlnff  a 
•professional  opinion*'  ns  to  mnxlmum.  Ideal,  and  minimum  school  sizes.  For  a  K~8  school, 
•rtA  'n/d^nn  l<lcnl  «1sep  dnsjgnated  by  the  ninety  principals  returning  the  questionnaire  was 
'  00 :  for  II  K-G  school,  500. 

^'The  State  Superintendent  of  Public  Instrtietlon  hAi  establlBhed  minimum  aerean 
roqtjlrements  of  seven  acres  for  the  tlrst  200  students  and  one  ncr.^  for  each  additional  -oO 

♦"  The  January.  1967  botislnff  facility  study  noted  that  School  62  was  "quite  crowded 
duiJttg  those  4  years  that  junior  high  students  were  transported  to  82  from  111  and  112. 
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duriiif:  such  years,  while  G4  was  never  less  tli.in  00.37o  Negro.  t^irtlKT  tlie 
faculty  jit  School  was  90.4%  Xugro  in  lUCo-GG;  iha  fueultif.^  at  H2  HI  and 
112  were  all  white  that  same  year. 

The  failure  to  assign  white  children  to  Attucks  had  important  consequence^  for 
the  ludijinapolis  elementary  schools.  Negro  ^.tudents  who  formerly  had  been  re- 
quired to  attend  Att?icks  regardless  of  residence  were  now  permitted,  in  some 
cases,  to  attend  high  schools  closer  to  their  homes.  Because  there  \\as  rici  off- 


creased  in  enrollment. 

Attucks  tlius  had  available  space  during  this  period,  and  coiild,  and  did,  accom- 
modate elementary  students  from  overcrowded  Negro  elementary  schools.  At 
various  times  since  19r>4  the  following  schools,  none  of  which  have  ever  been  less 
than  9C.5%  Negro,  have  been  assigned  to  the  Crispus  Attucks  campus :  G3,  17,  2:i 
24.  40,  and  4.  Several  hundred  of  these  pupils  attended  school  in  the  Crispus 
Attucks  building  during  the  1950's.  The  assignment  of  students  from  these  elemen- 
Ury  schools  to  Attucks  should  be  contrasted  with  the  assignment  of  other  stu- 
dents, predominantly  white,  from  nearby  elementary  schools  to  Arsenal  Technical 
High  School  during  this  same  period. 

During  the  post-1954  period,  the  Boanl  perpettiated  segregation  through  the  use 
of  optional  attendance  zones.  Specifically,  in  areas  of  racially  mixed  residential 
patterns  students  were  given  options  between  predominantly  Negro  and  pre- 
dominantly white  elementary  schools,  and  where  entire  elementary  districts 
covered  both  Negro  and  white  neighborhoods,  graduates  were  given  options  be- 
tween predominantly  Negro  and  predominantly  white  high  schools.®  Students  in 
Negro  elementary  schools  were  given  options  to  Cripus  At  lucks  when  othor 
predominantly  white  high  schools  were  closer  and  more  accessible.  White  students 
in  optional  zones  almost  always  attended  white  schools. 

The  Board  has  perpetuated  segregation  through  the  construction  of  new  schools 
Specifically,  new  elementary  schools  to  be  attended  by  students  of  predominantly 
one  race  have  been  constructed  adjacent  to  schools  attended  primarily  by  students 
of  the  opposite  race."  new  middle  schools  have  been  constructed  to  enroll  the 
students  of  one  race  adjacent  to  schools  attended  by  students  of  the  opposite  race,** 
and  new  high  schools  have  been  located  and  constructed  where  they  have  served 
predominantly  white  student  populations.* 

The  Board  has  peri>etuated  segregation  by  transporting  students  from  over- 
crowded schools  of  one  race  to  schools  of  the  same  race  rather  than  to  available 
nearby  schools  of  the  opposite  race.  In  contrast  to  the  current  local  and  national 
hullabaloo  about  bussing,  the  Board's  minutes  record  no  citizen  protests  to  the 
bussing  of  white  students  to  white  schools. 

The  Board  has  also  perpetuated  segregation  in  the  assignment  of  special  educa- 
tion classes.  Siiecifically,  it  has  maintained  predominantly  Negro  and  predomi- 
nantly white  special  education  departments  at  contigtious  Negro  and  white  schools 
and  has  shifted  special  education  classes  between  schools  with  a  resultant  in- 
crease in  segregation.** 

«Srhool  32  w.ifl  nKfllpned  to  Shortrldge  until  SeptcmhGr,  1952.  At  that  tlmo  whon  .'?2 
was  52%  Nepro.  It  w.is  civon  nn  option  to  Attnrks,  Bv  Soptombor.  1004.  whon  !t  w;i<  1)4'^- 
Nopro  with  a  lOO'^f  Nocro  fnnilty.  the  nptlon  wns  pririoil  .mil  School  .^2  wn<;  ns^lcniHl  solely 
to  Attnrk8  Rinill.irly.  Schr.ol  44  was  aK-^lciir'd  to  Shortr!dpr<»  until  Scptomhor  V.)ti'o  whon 
It  w«s  4.1':<  Nocro  At  th.Tt  tiino  It  was  givon  nn  option  to  G<»orco  Washlnprton  and  Annrk« 
^^I^'^  Shortridgo.  As  thi»  poroontnco  of  Noprrocs  rontlnuod  to  rlso  both  the  Shortrlrltrc 
anrt  Wa«l»!ncton  options  woro  dropped  and  the  students  were  nssttfncd  solelv  to  Crisniis 
Attnrks.  *  ' 

'"In  Mnn-h.  lOfiS.  a  new  Sehool  10  hnlhHnp  was  completed  on  a  site  s-everal  hlork'<  frnm 
the  previous  Rrliool  10.  ThK  ••rliool  w.t<  On  3*:'  wliite  in  IMS-fyi)  Xt<*  attendnnee  S5one  \<  still 
J"***'"'"'!**  hy  nelelihorhood  •^tandard'J.  nnd  Itv  ronstrurtinn  insured  that  School  CA 
(99.5%  Negro  in  1968-69)  would  remain  virtually  all  Negro.  a«  It  In  faet  has.  A  new 
Srhool  2  (UOAfTr  white  In  105<;-^r»9)  wn.s  complctwl  In  October,  1958.  coutalnlnir  t^^ciilv 
classrooms,  while  nearli.v  Schord  40  was  all  Necro. 

«*  0f  tile  various  {>pes  and  sizes  of  multidistrict  junior  hipli  schools  e^stahllMiod  In  the 
R.vstem  sinee  1954.  only  one  hns  Involved  the  aKnifrnnicnt  of  Xeffro  m.ijor^y  nnd  white 
major  t.v  schrxds  to  (he  sam<'  junior  bi;rh  ^rhrnd 

We<t) 
wbe 

hJiv<    „  .  V..,. 

An  all-Ncgro  special  education  department  waJl  maintained  at  AttiickR  while  an  Into- 
frrated  dopartment  was  maintained  f.(  77ood  ♦hrouprh  most  of  this  period  since  Wood  was 
est.'il dished  In  1953.  All-Negro  and  all-white  departments  have  coexisted  In  vIHii.tHv  all- 
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Special  education  classes  often  enroll  students  from  a  wider  area  than  the  nor- 
mal attendance  zone.  Thus  they  can  be  shifted  between  several  schools  in  that 
wi(Jer  area  to  relieve  overcrowding  where  necessary.  The  Board  has  shifted  these 
classes  in  some  instances  and  failed  to  shift  them  in  other  instances,  always  with 
a  resulting  increase  in  racial  segregation. 

During  the  1960's  tl'.e  Board  adopted  a  "Shortridge  plan"  to  prevent  Shortridge 
High  School  from  becoming  an  all-Xegro  school.  This  plan  had  the  immediate 
effect  of  reducing  the  number  of  Negro  students  in  Shortridge,  many  of  whom 
subsequently  attended  Attucks.  Xo  stei)S  were  taken  prior  to  the  filing  of  this 
suit,  however,  to  desegregate  Crispus  Attucks,  and  aii  addition  to  Attucks  iu 
lOCG  coupled  with  the  effect  of  the  Shortridge  plan  in.sured  the  continuation  of 
segregation  at  Attucks.*' 

Some  of  the  Board's  1954-19G8  segregation  practices  are  evident  in  simple 
boundary  changes.  For  example,  in  llM>?-03,  School  C9  was  57.95%  Negro  and 
School  11,  its  northern  neighbor,  was  100%  whii.  V  housing  facility  study  in 
February,  1963,  noted  that,  with  resi>ect  to  School  69: 

"CVnsus  figures  for  the  district  indicate  a  &;light  decrease  durinvij  the  next 
five  years.  The  nature  of  the  district  is  changing  considerably,  which  may  cause 
a  further  increase;  however,  serious  overcrowding  is  'not  anticipated  in  this 
district  in  the  next  five  years." 

Despite  this  assessment,  the  School  69-School  11  boundary  was  altered  three 
months  later  and  an  all-white  area  in  the  School  69  district  north  of  38th  Street 
was  transferred  to  all-w*hite  School  11.**  School  69*s  Negro  percentage  immediately 
rose  to  72.9. 

According  to  the  evidence,  there  have  been  approximately  350  boundary  changes 
in  the  system  sinc«  19.^4.  More  than  90%  of  these  promoted  segregation. 

Tlie  results  of  all  of  the  foregoing  policies,  coupled  with  the  restrictive  hou.<^ 
ing  policies  of  the  entire  Metropolitan  Area,  are  clear :  ^nce  1954  the  percentage 
of  Negro  students  in  the  system  has  increased  from  20  to  36,  and  the  segregation 
has  likewise  increased.  Tlie  number  of  90%  or  more  Negro  schools  has  risen  from 
thirteen  to  twenty-fi/e.  In  1^4-55,  85.97c  of  the  Negro  elementary  students  were 
in  majority  Negro  sci:ool«  *  in  1968-69,  the  percentage  had  risen  to  88.2.  In  1968-69 
Crispus  Attucks  was  99.8%  Negro.*"  Faculty  and  staff  were  assigned  on  a  racially 
segregated  basis,  meaning  that  Negro  schools  had  all-Negro,  or  virtually  all-Negro 
facilities,  and  vice  versa.  In  short,  nothing  really  changed  during  the  1954-1968 
period,  and  the  Indianapolis  school  system  on  the  date  this  suit  was  filed  remained 
segregated  by  operation  of  law., 

VI.  Board  Poucies  Since  May  31,  1968 

In  May,  1908,  after  the  Board  received  notification  of  the  plaintiff's  intention 
to  file  suit  if  deficiencies  were  not  corrected,'"  it  contracted  with  Indiana  Univer- 
8fity  to  study  elementary  school  boundaries  "for  the  purpose  of  determining  the 
best  method  of  achieving  maximum  desegregation  of  all  schools  •  ♦  ♦  under  the 
neighborhood  concept."  '*  A  "Special  Study  Committee"  of  inde{>endent  consult- 
ants was  formed,  which  issued  its  report  in  April,  1969,  making  no  recommenda- 
tions for  the  promotion  of  integration  through  boundary  changes.  The  activities 
.of  this  Committee  may  best  be  characterized  as  farcical,  since  according  to  the 
testimony  of  one  of  its  members,  it  was  not  furnished  with  data  as  to  the  racial 
composition  of  the  students?  or  faculty  at  any  school. 

In  February,  1969,  the  Board  requested  a  study  of,  and  recommendations  for, 
the  desegregation  of  the  Indianapolis  schools  In  a  letter  to  the  Office  of  Education, 
T'nited  States  Department  of  Health,  Education  and  Welfare  (hereinafter 
'*HB\V").  A  team  of  six  educators  from  HEW  visited  the  sy.stem  for  four  days  in 
March,  1969,  md  prepared  a  series  of  recommendations  for  both  the  elementary 

•^HocmiRe  of  the  smaU  »l«e  of  the  Attucks  site  (8.4  acres),  n  wnlver  had  to  be  secured 
from  ilw  5?tftte  Board  of  Ediicntion,  This  wnlvor  was  ohtalnerl.  with  the  proviso  thnt  no  more 
th:in  2.200  students  flttond  Attucks;  nevertheless.  In  1967-68  Attucks  enrolled  2,.'?94  stu- 
dont«<.  2,393  Nepro  and  one  whUe. 

<**ln  n  letter  to  parents  In  this  area,  an  Assistant  Superintendent  Justified  the  hourdary 
ctianpe  hocause  of  "crowded  rondltlonx"  at  Srhool  60. 

*The  first  white  attended  that  school  In  1007-fi«.  when  one  white  student  was  enrolled. 

^'^Thls  was  n.  "notice  letter"  under  Title  IV  of  the  Civil  Rljfhts  Aet  of  1064 ;  42  U.S.C. 
I  2onn(-n. 

"  The  so-called  "neighborhood  concept"  was  not  adopted  ns  a  formnl  policy  until  lOfllS 
nnd.  ns  hns  Heen  denion«»trated.  has  proved  moanlnpless  In  practice.  Its  principal  use  Is  as  a 
slofrau  for  those  opposed  to  busing  across  racial  lines. 
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and  high  schools  in  the  system."  These  recommendations  were  presented  to  the 
Board  on  April  18,  1969.  On  June  17,  1969,  the  Board  rejected  the  HKW  n'n»m- 
mendiitions,  finding  that  they  were  not  a  "satisfactory  or  workable  solution  to  the 
integration  problem  of  the  schools."  " 

In  the  same  statement  rejecting.the  HEW  recommendations,  the  Board  called 
for  the  appointment  of  a  community-ba.^ced  committee  to  recommend  programs  to 
improve  integration,  with  the  first  priority  directed  toward  secondary  schools.'^* 
The  committee  was  formed  and  in  October,  1909,  filed  majority  and  minority  re- 
ports. The  majority  recommended  the  construction  of  a  new  Crispus  Attuck^; 
(presumably,  although  not  explicity  stated,  rncially  desegregated)  and  also  rec- 
ommended free  tranRfers  for  high  school  students  regardies?s  of  assignment." 

Soon  after  this  report,  the  Sui>erintendent  establislied  a  .staff  committee  to  treat 
the  problem  of  the  desegregation  of  AttucUs.  This  committee  recouniended  th<' 
constnietion  of  a  new  Attucks  and  the  phase-out  of  the  present  Shortridge  and 
AttuekM.  The  Board  ultimately  rejected  the  proposed  phase-out  of  Shortridge, 
but  directed  the  Superintendent  to  search  for  a  site  for  the  new  Attncks ;  no  new 
site  has  been  found. 

During  the  1970-71  school  year,  ninth  graders  assigned  to  Attucks  under  a 
revised  ''eeder  system  (which  desegregated  this  ninth  grade  class)  attended 
school  at  Northwest  High  School  and  the  Tudor  Hall  School."  Becau.se  no  site  has 
been  found  available  tor  a  new  Attucks,  the  defendants'  plan  to  assign  desegre- 
gated freshman  and  sophomore  classes  to  the  present  Attucks  campus  in  Septem- 
ber, 1971,  Grades  11  and  12  nill  remain  virtually  pU  Negro,  and  if  this-  grade-a- 
year  plan  is  continued,  Attucks  will  remain  partially  segregat-ed  until  September, 
1973. 

During  the  1967-08  school  year,  the  School  Board  decided  to  establish  a  middle 
school  (to  l)e  known  as  the  Forest  Manor  Middle  School)  housing  grades  6,  7,  and 
8  and  serving  an  area  comprising  the  attendance  zones  of  Schools  1,  71,  and  73, 
ench  of  which  elementary  schools  was  then,  and  is  now.  severely  overcrowded. 
The  building  of  the  Forest  Manor  Middle  School  was  not  begun  In  196S.  n< 
phinned,  but  the  project  ha  leen  revived,  and  the  School  Itoard  is  on  the  point  of 
awarding  contracts  for  the  v^onstruction  of  the  Forest  Manor  Middle  School.  Vhe 
Board's  plans  for  the  utilization  of  this  middle  school  are  beinc  reconsidered, 
because  of  plaintiffs  objections  to  its  proi>osed  u?e  and  location.  During  the 
1970-7i  school  vear  the  percentage  of  Negro  students  at  Schools  1,  71.  and  73  was 
91.4.  92.6,  and  69.6,  respectively,  and  the  proposed  location  of  the  Forest  Manor 
school  is  in  a  predominantly  Negro  residential  area.  It  Is  apparent  that,  as  mat- 
ters stand,  the  proposed  school  would  tend  to  perpetuate  segregation. 

The  Board  adopted  a  majority-to-minority  trnnsfer  provision  on  ,Tune  30. 1970. 
For  the  1970-71  school  year  approximately  400  high  school  and  50  elementary^ 
school  students  transferred  under  this  provision,  and  at  the  time  of  trial  300  stu- 
dents had  applied  for  such  transfers  for  the  1971-72  school  year.'' 

Since  this  suit  was  filed  the  Board  has  provided  various  school  services  on  a 
nondiscriminatory  basis.*"  Transfer  policies  have  been  administered  so  as  not  to 

«Mr.  .Tohr.Ron,  the  lender  of  this  team,  testified  that  he  recopnlred  that  time  wa^  too 
limited  to  draw  a  comprehonsive  plan  :  therefore,  the  Teeommendntlona  of  the  team  wore 
threefold  :^  (a)  to  studv  the  posslhlllty  of  i?rade  reorijanlzatlon  to  desegregate  the  system  : 
(M  tho  submission  of  a  series  of  specific  reori?nnl7,atlonR  for  specific  srhools  to  be  Im- 
plementod  »■  September.  1000.  as  examples  of  methods  of  desegregation  and  as  nn  act 
of  pood  fMth  bv  the  Boards  an*'  (c)  i:eneral  recommendations  for  the  amelioration  of 
seprrecntlf  r  at  Crlspns  Attiieks.    ,  ^,  ^   ^  ,  ^ 

"How  ver.  a  stndr  of  the  fenqlhllltv  of  the  HKW  recommendations  undertaken  by  the 
Board  had  conehided' thnt.  with  respeet  to  the  elementary  schools,  a!!  were  feasible  except 
for  an  nltornnte  plan  to  dececrrepate  School  fi4  and  the  plan  to  dese^rreirate  Schools  4.^  and  nfi. 

7*  Sprelfieallv,  the  committee  was  to  recommend  solutions  to  '*thc  problem  presented  by 
CH'Jpns  Attneks  Hlph  Srhool  as  It  now  exists  ^  *  ^  , 

•"■'The  minoritv  recommended  enrichment  of  the  educational  propram  at  Attnek?  an  J 
free  choice  !n  hlp'i  school  sttidcnt  n«s1jmmcnt.  Thf»  committee  submitted  no  further  reports, 
and  dtd  not  consider  ctcmontary  school  descprepatlon. 

7«Tlif»  Tudor  Hall  Sch.iol  was  purchased  bv  the  Board  for  eventual  use  na  a  special  edu- 
cation facllltv.  The  State  Superintendent  objected  to  more  than  fiHO  students  hclnp  hon«cd 
on  that  «!lto.  <o  part  of  the  Attucks  descprepated  freshman  class  was  assigned  to  Northwest 
Hieh  Sehool. 

^rnder  this  provision,  students  can  transfer  from  a  school  In  which  their  race  Is  In  n 
majorltv  to  a  school  In  which  their  race  Is  a  minority.  The  transfers  are  contlnfifcnt,  ttnder 
the  terms  of  the  poHcv.  on  the  avallahallty  of  space,  and  no  tran«?portat1on  Is  provided  So 
trap'fors  arc  accented  under  this  provision  after  school  has  been  In  session  two  wcck^  In 
Sf^ntombor, 

"  ^mf»n^r  thc«:e  hnre  been  special  and  social  services,  lunch  proprams,  libraries,  and  ft 
program  to  combat  dropouts. 
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hpm,  m!.i5f^^^^'''°  ^''f^'J^  curriculum  has  been  develop.  EfforU  have 

bmi  made  to  recruit  additional  Xegro  faculty  members,  and  Ne^ro  nrcfes^ional 
t^  nJfin  ^/^^  been  proiiioted  to  resi>onsil,le  positions  in  the  central  administra- 
tne  office  A  resolution  adopted  December  8,  1970.  conimits  the  Board  to  a  pro- 
each  hSSh^^^^^        administrative  staffs  (including  the  coaching  shiff )  in 

ists"  to  rfr—      "'^  ^T''^'^'^  ^""^^^  ^'"i^^^y  "advisory  special' 

ists  to  prepare  desegregation  plans  and  in-service  training  programs  fur  the 
India  lapohK  system.  IVo  such  advisory  siK^cialists  were  employed,"  and  pr^^ 
sented  four  p  ans  to  the  Board  on  April  1,  1971.  Three  of  these  ^ns  reated 
only  eleven  all-black,  or  virtually  all-black  schools,  while  the  fourth,  and  recom. 
mended  plan  desegregated  every  school  in  the  system.  On  May  25, 11)71  the  Board 
rejected  all  plans,  noting  that  the  trial  in  this  cause  was  to  coUience  Jtilv 
1971.  It  thus  api>ears  that  the  Board,  having  taken  some  steps  toward  rectifvine 
it.s  previous  failure  to  comply  with  liroiai  II,  is  un^^illing  to  proceed  further 
unless  directed  to  do  so  by  the  Court.  v^^^^^^  runutr 

Vn.  External  PR0BLi2.\fs  F.\cixg  the  Board 

nej^pite  the  fact  that  the  Board,  through  the  years,  has  consistently  emuloved 
policies  and  practice.-^  causing  and  maintaining  racial  seffresation  in  the  ^nimM 
System  under  its  control,  it  is  only  fair  to  say  tharvariouf  n^ 
making  have  contributed  to  that  r3sult.  ""^  i«ttcors  not  of  its  own 

A.  CHANGES  IN  RACIAL  CHARACTERISTICS  OF  SCHOOL  CITY 

The  racial  characteristics  ot  the  School  City  changed  significantly  dnrinir  the 
penod  1954  through  1970.  The  number  of  Negroes  residing  in  the  School  Citv 
increased  rap^ly,  both  absolutely  and  proportionately  to  the  entire  population 
of  the  School  City.  The  number  of  areas  of  the  School  City  in  which  signiflcantly 
large  groups  of  Negroes  resided  increased  similarly.  The  pattern  of  the  change  in 
the  location  of  black  residential  areas  was  one  of  expansion  from  the  center  of 
the  School  City  toward  its  boundaries.  While  the  Negro  population  was  increasing 
within  the  School  City,  the  white  population  within  the  School  City  was  decreas- 
ing rapidly  ;  and  concurrently,  the  white  population  in  Marion  County  outside  the 
School  City  was  increasing  rapidly.** 

In  i960,  the  population  of  Center  Township  (all  of  which,  except  a  small  part 
in  Beech  Grow,  lies  within  the  School  City)  was  a33,a51,  of  which  243448  (  73<^.) 
were  white  and  S4.439  (2G.8%)  were  Negro;  in  1970,  the  population  of  Center 

?^V/o'.?o^o'!^^'^^''''°^  273,598,  of  which  166,622  (61.2%)  were  white  a'ld 
106,112  (38.8%)  were  Negro. 

population  of  Marion  County  excluding  Center  Township  was 
3r>4,216,  of  which  m.m9  (97%)  were  white  and  10,473  (2.9%)  were  Negrc  In 
11><0,  the  population  of  Marion  County  excluding  Center  Township  was  51S*:oi  of 
which  488,538  (94%)  were  white  and  28,342  (5.4%)  were  Negro.  The  data  also 
show  that,  whereas  59%  of  the  white  population  of  Marion  County  lived  outside 
Center  Township  in  1960,  about  74.5%  of  that  group  lived  outside  Center  Town- 
ship in  1970. 

The  areas  of  the  School  City  in  which  the  change  in  racial  composition  has  been 
significant  in  the  last  ten  year  period  include : 

(1)  An  area  bounded,  generally,  by  3<Sth  ??treet  on  the  North,  Arlington  Avenue 
on  the  east,  21st  Street  on  the  south,  and  Boulevard  Place  on  the  west.  The  eastern 
part  of  this  area  is  often  referred  to  as  ''the  Forest  Manor  area  "  The  change  in 
the  racial  composition  throughout  the  area  is  reflected  in  the  changes  in  the  racial 
n  Z^.?.!^  of  thppe  Fp^olnll^ts  wpre  nlromly  employpos  of  tho  IndlJinnpoHs  RVRtom  ;  ono  vran 

y::^^!^;;i;^:^]ii^:j'^'  -^^^^^   ^     ^--^^  ^-^^  ^^^^ 

fonnO  In  «?oHlon  IIT-C.  snpro.  mKrrlnifnntJon  ajrainst  Npcroe*;  in  tho  mntt^r  of 
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composition  of  several  of  the  elementary  schools  which  serve  the  area,  which 
changes  are  shown  in  the  table  below : 


Ncfr'o  students  (percent  of  to!al)— 
School  No.  In  1960-61  In  1970-71 


I..  ........ 

11 

51.  ... 
53 

60......:..-.:.... 

€6 .  ... .:.:.:.  . 

69 ...'.:... 
71  . 

73.........-..:. 

76  ..:.-.  .  .:.-.  . 
83  ....-..-.:.. 

99 

no 


0. 16 

91.4 

0 

32.5 

5.09 

78.7 

.21 

32.6 

44.55 

99.6 

44 

86.1 

31.31 

98.5 

2  92 

92.6 

10.73 

69.6 

53.61 

99.0 

41.7 

29.3 

0) 

93.4 

1  Not  open. 

(2)  An  area  bounded  on  the  north  by  63d  Street  (Broad  Ripple  Avenue),  on 
the  cnst  by  tlie  tracks  of  the  Monon  Railroad,  on  the  south  by  38tU  Street,  and 
<Mi  the  west  by  tlie  Indianapolis  Water  Company  canal,  where  «'milar  changes 
are  .<ho\vu  in  the  table  beknv  :^ 


Negro  students  (percent  of  total)— 


School  No.  tn  19e9-«l  In  1970-71 


(3)  Scattered  areas,  in  each  of  which  the  population  shift  is  reflected  by  a 
similar  sharp  change  in  the  racial  composition  of  elementary  school  population, 
which  changes  are  shown  in  the  table  below : 

Negro  students  (per  ^nX  of,  total)— 


School  No.  In  I9r0^1  In  1970-71 

27  . . ... .... . .         . ... .... ....... ..... .  45. 20  87. 3 

38..,-,.-..-.-.v.-..:.::..  :.  ...".-V-^^^^^^^^^  38.63  91.90 

45. . . :  -  :  : . : : .  ;  : ; ."  - ...:;.".  . . 28. 19  98. 00 

75. . . . . ....  ..;.:.:..-......:...:.:.:....:;;.> ;.:..:.. . .  24. 82  77.  so 


At  the  beginning  of  the  1070-71  school  year,  the  number  of  students  enrolled 
in  the  elementary  schools  was  79.587.  excluding  students  enrolled  in  the  special 
education  schools.  During  the  1070-71  school  year,  that  total  enrollment  was 
ro<luced  to  77,658;  the  difference  of  1,020  between  the  October  and  June  enroll- 
ment tobils  is  the  net  result  of  a  departure  of  2,122  white  students  from  the 
elementary  schools  and  an  inflow  of  193  Negro  students  to  the  elementt;iry 
schools.  Of  the  110  elementary  schools,  13  showefl  gains,  and  81  showed  losses, 
in  I  he  number  of  white  students  enrolled  during  the  1070-71  school  year. 

B.  LOW-RKNT  IIOUSINQ  PKOJKOTS 

Low- rent  housing  projects  within  the  School  City  have  significantly  affected 
the  racial  comiwsitlon  of  the  schools.  A  project  typical  of  this  liind  is  con- 
structed at  the  periphery  of  an  establi.shed  Negro  residential  area  and,  for  that 
reason  among  others,  attracts  a  Negro  occui>ancy.  which  is  eventually  reflected 
in  the  racial  composition  of  the  school  that  serves  the  area  in  which  the  project 
U  situated. 
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Sum  an  effect  is  to  be  seen  in  several  elementary  schools,  including:  School 
67,  in  which  Negroes  constituted  \%  of  tl:e  student  body  in  190^9  and  30.1)7c 
in  ; 970-71,  owing  to  the  opening  of  Eagle  Creek  Village  at  Tibbs  Avenue  and 
Cossell  Road;  School  112,  in  which  Negroes  constituted  13.77o  of  the  student 
body  in  1968-69  and  42.97<,  iti  1970-71,  o\>1ng  to  the  opening  of  Raymond  Villa, 
at  Raymond  Avenue  and  l-erkins  Street;  School  71.  in  which  Negroes  con- 
stifited  10.8%  of  the  student  body  in  1965-66  and  92.6%  in  1970-71,  owing  to 
the  opening  of  Hawthorne  riace  ?  t  32nd  Street  and  Kmeri^on  Avenue ;  and  School 
90,  in  w^hich  there  were  no  Negro  .students  in  1908-69  and  in  which  Xegroe.s  <:(»n- 
stituted  33.9%  of  the  student  body  at  the  end  of  tiie  1976-71  school  year,  owing 
to  the  opening  of  Ueechwood  Gardens  at  SOth  Streei  and  Graham  Avenue. 

Housing  projects  of  the  kind  just  described  not  only  have  racial  coiisequenoes 
Tor  the  schools;  each  of  them  tends  to  represent,  a.s  well,  a  demand  for  a  sig- 
nificant amount  of  school  space.  Eagle  Creek  Village.  Raymond  Villa,  and  Beoeh- 
wood  Gardens  necessitated  additions  to  Schools  67,  112,  and  91),  respect iveiy. 
each  of  which  cost  about  $1,300,000.  Salein  Village,  at  30th  Street  and  Baltimore 
Avenue,  necessitated  the  construction  of  a  complete  school  (School  110).  which 
ha.s  served  a  virtually  all-black  student  body  since  it  was  opened  in  1966." 

C.   NONCOOPEHATION   OF  LOCAL  OFFICIALS 

Some  of  the  reasons  why  no  new  site  for  Attucks  has  been  acquired  are  dlre^'tly 
attributiible  to  action  or  inaction  on  the  part  of  certain  agencies  of  the  civil  gov- 
ernment of  the  City  of  Indian  -ixilis.  One  i^ossible  site  is  a  7A  acre,  undeveloi»i»d 
tract  at  Uie  southwest  corner  of  the  lntre«ection  (jf  3Sth  Street  and  White  Riv»'r. 
Although  a  part  of  the  land  is  low,  there  is  more  than  idoqnato  high  grour»i  lot 
buildings,  and  the  low  grount  is  protected  by  a  levee.  This  trac'.  is  owned  by  tiiO" 
City  of  Iniianaiy.lis,  which  could  presumably  ma.  e  it  avaim}>le  to  the  SHiool 
City  free  Uitder  Indiana  law,*^  or  in  any  event  mak.-  t'ae  transfer  for  a  nominal 
price,'*'  However,  the  City  has  declined  to  consider  pa  ''^^  with  tJie  54  acres,  on 
the  ground  that  it  is  needed  for  use  as  a  nursery  for  the  Department  of  Parks 
and  Recreation.  The  City's  sense  of  priorities  strtl-e.s  the  Court  a*i  ciu'iou.s."* 

Another  likely  site  for  the  new  Attucks  was  dr  ,ermined  to  bt  a  tract  at  30th 
Street  nnd  Guion  Road,  and  the  Board  acoi?>.ed  an  option  to  purchase  the^ 
tra^'t.  It  thiMi  tiled  j*n  applicatitm  to  have  the  land  rezonjo  for  sch(M)l  use.  on'v 
to  have  its  application  denied  by  The  Metropolitan  D  n*'lapraent  Coniinissioli 
of  Marion  County,  which  P'jser^s  the  right  to  control  the  use  of  all  land  hi 
the  county,  includir  :  that  proposed  to  be  dedicated  for  public  purpo^ses. 

D.  LEGISLATIVE  ACTION  P'XCE  194D 

As  noted  briefly  above,  the  State's  long  time  policy  of  do  jure  .segregation 
obstensibly  ended  in  1919  with  the  pj^^sage  of  Chapter  186  of  the  Acts  of  that 
year.''-  The  new  policy  of  the  State,  as  set  out  in  the  tirst  section  of  the  Act. 
was  stated  to  be  as  follows : 

"It  is  hereby  declared  to  be  *he  public  policy  of  the  State  of  Indiana  to 
proviiV,  furrish,  a:»d  make  available  equal,  nonsegregated,  nondiscrimitiatory - 
edurational  opportunities  and  facilities  for  .T.  regardless  of  race,  creed,  national 
origin,  color  sex;  to  provide  and  furnisti  :  u  )!ic  schools  oiid  common  schools 
e(pially  oi)en  to  aU  and  prohibited  and  deniwl  to  none  because  of  race,  creed, 
color,  or  national  origin;  to  reaffirm  the  principles  of  our  Bill  of  Rights,  Civil 
Rights  and  our  Constitution  and  to  provide  for  the  Strife  of  Indiana  t\iu\ 
citi'^ccns  a  uniform  democratic  .system  of  common  and  public  school  education: 


^^Thi*  plaintiff  Unitod  States  of  America,  which  of  course  Bponsors  federally  Hnnnortcd 
uniMii^  projivts  has  ^'"»:ff('<te(l  n  Hmnnjf  that  tho  loca'lons  of  six  of  the  ten  projoi'ti,  openod 
In  thr  Scliool  City  since  19Cr)  have  tended  to  promote  Integration  In  those  Instances  Thort* 
K  iii^iiflu-iont  rvld(MK'e  to  .support  such  a  finding. 

I  0  1071  'n-18^^1'^1'  r?ii8-l-2^''  amended  •  Burns  Ind.Stat.Ann.  §|  n:^-403.  5.3-404. 


to 


Note  50.  8upra, 
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and  to  abolisii,  eliminate  and  proliibit  ^.'^gregated  and  separate  schools  or  school 
districts  on  the  basis  of  race,  creed  cr  color;  and  to  eliminate  and  prohibit 
segregation,  separation  and  discrimination  on  the  basis-  of  race,  color  or  crn^d 
in  t)ie  pnblic  kindergartens,  common  schools,  public  schools,  colleges  and  imi- 
ver^ities  of  the  state." 

Xnte  that  the  State  completely  anticipated  and  completely  adopted  the  holding 
in  Brown  I  hy  a  full  live  years.  Because  of  Broum  /,  moreover,  it  is  impossilUe 
for  the  State  legally  to  change  its  professed  i)olicy,  because  that  policy  has 
ju,\y  assnmed  the  stature  of  a  Constitutional  imperative,  far  above  the  power 
of  the  state  to  detract  therefrom.  With  these  principles  in  mind,  the  Court 
^xamiues.certain  posMlMO  legislation  enacted  by  the  General  Assembly. 

Hi'^torically,  it  was  well  established  by  the  common  law  of  the  State  that 
whenever  an  incori)orated  city  or  town  expanded  its  corporate  limits,  the  school 
city  or  town  succeeded  to  the  powers  and  duties  of  the  township  trustee  with 
respect  to  the  administration  of  the  public  scln>ols.  In  other  words,  the  honii- 
d;iries  of  a  school  city  and  of  a  civil  city  were  coterminous."  This  rnle  was 
rm\:ni;'.o(l  in  a  1931  Act,  pertaining  to  the  defendant  School  Board,  ns  follows: 
"In  each  civil  city  of  this  State  having  ♦  *  ♦  more  than  three  hundred  thousand 
f.H(HU)001  inhabitants  there  shall  be  a  common  school  cori)oratioa  hereinafter 
c.UUhI  the  'school  city'  whose  duties  and  i>owers  shall  be  coextensive  with  the 
coriM>r:iie  bj)undaries  of  such  civil  city.  *  *  Wlien  such  Act  was  amen*  efl 
in  lf».V)  in  order  to  increase  the  size  of  the  Board,  anion??  other  things,  suci- 
provision  remained  unchanged.* 

However,  in  1901  the  General  Assembly  crippled  this  policy  by  an  Act  whicu 
l)rovi(led  that,  wiUi  re.spect  only  to  Marion  County,  the  extension  of  the  bound- 
aries of  a  civil  city  by  a  civil  annexation  would  work  only  a  prinm  facie  exten- 
sion of  the  l^ouudaries  of  the  school  city,  anc'  render  huch  school  city  extension 
siibie<'t  to  a  separate  remonstrance  by  the  losing  school  corporation.'"  Tlius, 
for  t^e  first  time,  it  became  iwssible  for  the  School  City  of  Indianapolis,  alone 
among  the  major  school  cities  of  the  State,  to  have  jurisdiction  over  a  lesser 
territorial  area  tlian  the  corresponding  civil  city. 

Even  more  gmve  i  i  iniiK)rt  are  Chapters  52  and  173  of  the  Acts  of  the  19t>9 
General  Assembly.  Section  3  of  Chapter  52  amended  Chapter  186  of  the  Acts 
of  1961  to  abolish  the  concept  that  the  .school  and  civil  cities  in  counties  having 
a  city  of  the  first  class  would  liave  coterminous  l)oundaries,  and  limited  the 
School  City  of  Indianapolis  to  enlarging  Ua  territory  by  one  of  the  two  methods 
authorized  in  the  1961  Act  in  addition  lo  automatic  prima  facie  extension  on 
<'n]argement  of  the  civil  city:  (1)  by  agreement  with  the  .school  conw>ra'*on 
losing  territory,  or  by  unilateral  annexation  by  the  School  City  of  ah  or 
part  of  the  territory  of  another  school  corporation."  Both  procedures  are  subject 
to  rMnonstrance.  Further,  said  Section  rei>ealed  Secti.^n  0  of  Chapter  180  of  the 
Acts  of  1901  as  to  all  enlargements  of  the  School  City  claimed  to  have  been  made 
pursuant  t*»  civil  city  annexations  and  not  yet  finally  effective.  I.e.,  in  cases  where 
remonstrances  and/or  court  actions  were  i)ending  against  School  City  am* -xa- 
tion.s  pursuant  to  Section  9  of  Uie  1061  Act,  the  annexations  were  simply  canceled 
liy  legislative  fiat. 

Chapter  173"  is  formally  titled  the  "Consolidated  First  Class  Cities  and  Coun- 
ties Act,*'  and  is  hereafUT  referred  to  by  its  more  ^^miliar  name,  **tJni-Gov," 
This  Act  punwrts,  in  general,  to  consolidate  the  civil  governments  of  the  former 
City  of  Indianajwlis  and  of  Marion  County  into  a  unified,  metrcpolitan,  city 
government,  with  certain  e.-'ceptious,"  which  eximnded  or  consolidated  city  con- 
tinues *^o  be  known  as  the  Citj  of  ^  dianapolis. 

Uc»;ircl  of  School  Ooni'rs  v.  Cpnter  Twp..  l^^Pn.  143  Ind.  301.  42  N.E-  fiOS ;  School  Twn. 
of  Allen  V.  .School  Town  of  Macy.  1887.  100  Ind.  r».''i9. 10  N.E.  578 :  vSchool  Town  of  I>pcHhnrirh 
V.  IMnln  School  Two.,  1877,  86  Ind.  55^2;  Stflte  ex  rel.  Mt.  Carmcl  School  Corp.  v.  Shields, 
1S77.  no  Ind.  r)2]  :  Carson  v.  Stntp.  to  Usp  of  Town  of  Hanover,  1867,  27  Ind  46^. 
^  Acts  19.M.  Ch.  04,  •  1,  p.  201 :  Burns  lod.Stat.Ann.  {  28-2.'J01  (1948  Uepl.).  I  C.107L 

Acts  1055,  Ch.  123.  I  1«  p.  201 ,  Burns  Ind.Stnt.Ann.  I  28-2301  (1008  Cnm.  Snnn.K 
Nets  1001,  Ch.  180,  15  1,  0.  10:  Burns  Ind.Stat.Ann.  H  28~2.'J38,  28-2346,  2S-234T 
<]068)  Cnni.Snnp.).I.C1071  20-3-14-1,  20-3-1 4-10.  ' 

w  Indianapolis  Is  the  only  city  of  the  first  class  In  Indiana. 
IC107l"  20 ""n*  14^9 ^*        ^""^  Ind.Stat.Ann.  I  28-234 6a  (1070  Cum.  Supp,),^ 
Sumi^r^  O^in^fi  4^  Ind:Stat.Ann.  ;i  48-9101-48-9507  (1970  Cum. 

The  rlMoK  of  Beech  Grove  and  Lawrence  ("excluded  cities")  and  the  Incorporated  town 
«»f  Si»op<lwny  City  (*'atH tided  town**)  are  permitted  to  carry  on  hh  separate  municipal  cor* 
monitions  within  the  territory  of  the  consolldaied  city,  hnt  the  voters  of  these  communities 
nro  entitled  to  vote  for  candidates  for  the  offices  of  mayor  and  city-county  councilman  of 
tiio  consolidated  city,  as  well  as  for  the  corresponding  officials  of  their  respective  excluded 
city  or  town. 
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The  Uni-Gov.  Act  provides  expressly  that  "any  school  corporation,  all  or  a 
part  of  the*  territory  of  which  is  in  the  cousolidated  city  or  county"  shall  not  be 
aft(vted  by  the  Act.**  Thus  Uni-Gov  leaves  Uie  defendant  School  City  exactly 
\\here  it  found  it:  confined  to  an  area  in  the  central  part  of  the  consolidated 
City  of  Indianai>oli8y  where  it  is  surrounded  by  eight  township  school  systems 
oi)erating  indeiMJndently  within  the  puri>ortedly  unified  City,  and  by  two  addi- 
tional iudeiJendent  school  ooriH)ratious  oi)erated  by  Bt»ech  Grove  and  Si>eedway 
City  (hereinafter,  in  the  aggi-egate,  "outside  school  corporations").  For  the  196^ 
70  school  year  these  outside  school  corporations  together  had  73,205  students 
enrolled,  of  whom  2.62 were  Negro,  and  toother  employed  3,037  teachers,  of 
whom  15,  or  0.49%,  ..  ere  Negro. 

The  outside  school  coriK>rarions  comi)e*^a  effectively  with  the  School  Board 
for  teachers.  Since  the  filing  of  this  action,  some  white  teachers  employed  by 
the  Board  and  requested  to  transfer  to  integrated  schools  have  declined  transfer 
and  found  havens  in  the  outside  schools.  The  outside  schools  have  likewise  con- 
trihi  ted  to  the  exor^us  of  white  students  from  the  School  City  by  accepting  them 
for  transfer,  on  payment  of  tuition. 

('onsiderini:  the  hist*)ry  of  segregation  of  the  Negro  in  Indiana  and  in  Indian- 
apoii.N,  the  racial  complexion  uf  the  outside  school  corporations  and  of  the 
u(!j(sinin^  ^^ountics  in  the  Indianapolis  Metropolitan  Area,  the  ongoing  flight 
tn  ihe  su»^urbs  by  the  white  population  of  the  School  City,  and  the  various 
(jther  factors  above  set  out.  the  efltect  of  the  V.mX  and  10C9  Acts  of  ihe  General 
As.>>embly  referred  to  in  this  .section  may  weil  hiive  been  to  retard  desegregsition 
nnd  to  pnmiote  segregation.  In  other  words,  under  previous  Indiana  law.  which 
still  applies  to  all  cities  except  Indianapolis,  civil  annexation  would  auto- 
maticaHy  carry  school  annexation  with  it.  inul  the  chances  of  successful  re- 
ni<>nst ranee  against  logical  annexation  by  an  expanding  municipality,  carrying 
with  it  the  usual  municipal  ser^'ices,  would  be  virtually  nil.  Under  the  present 
hnv.  if  valid,  the  abilii.*  of  the  lioard  to  expand  its  jurisdiction  coterminous  with 
the  consolidated  city,  or  for  that  matter  to  expand  it  at  all,  is  likewise  virtually 
nil.  as  a  practical  matter. 

E.  THE  TIpriNO  FACTOK 

Tlie  undisputed  evidc  e  in  this  case,  agreed  to  by  plaintiff's  expert  from  the 
Olhce  of  Education,  is  that  when  the  percentage  of  Negro  pupils  in  a  given 
m  hool  approaches  40.  more  or  le.ss.  the  white  exodt.s  becomes  accelerated  and 
irreversible.  Therefore,  rosegregation  rapidly  occurs,  and  the  entire  central 
c<>re  of  the  involved  city  develops  into  a  virtually  all-Xegro  city  within  a  city 
when,  as  in  Indianapolis,  the  Negro  residential  area  is  largely  confined  to  a 
portion  of  the  central  city  in  the  first  place. 

During  the  trial,  this  Court  repeatedly  attempted  to  catise  the  plaintiff 
t'nited  States  of  America  to  produce  statistics  from  HEW  showing  compara- 
tive racial  statistics  for  the  school  systems  of  the  larger  school  cities  of  the 
nnti'»n  before  and  after  a^  Ive  desegregation  efforts  were  commenced.  The 
Court  was  advised  that  no  such  statistics  were  available.  Incomprehensible 
as  that  might  seem  considering  that  such  Department  is  the  Federal  agency 
directly  concerned  with  the  problem. 

However,  according  to  HEW's  news  release  of  .Tune  18.  1071.  In  evidence, 
the  percentage  of  Negro  students  in  certain  pu!)llc  school  systems  as  of  fall, 
1970  was  as  follows  (In  order  according  to  total  pupils  In  svsteni) :  New  York 
34.5;  Chicago  54.8;  Detroit  63.8;  Philadelphia  60.5;  Houston  35.6;  Baltimore 
City.  Maryland  67.1:  Cleveland  57.6;  Washington.  D.C.  94.6:  Memphis  51.5; 
St.  liOuis  65.6;  Orleans  Parish  (New  Orleans),  Louisiana  69,5;  Atlanta  6S.7; 
IMri  .ngham  54.6:  Caddo  Parish  (Shreveport),  Louisiana  40.0;  Louisville  48.3; 
Richmond,  Virginia  04.2;  Gary  64.7;  and  Compton,  Ca^'^omia  82.0-  In  some  of 
these  cities  an  additional  sizable  percentage  of  the  student  population  he^  >ngs 
to  another  minority  group  which  historically  has  been,  and  .still  is  subject 
to  racial  discrimination :  those  with  Spanish  surnames,  presumably  of  Mexican 
or  Puerto  Kican  descent.  When  these  percentages  are  added,  the  total  minority 
race  i)ercentage  of  pupils  in  such  cities  Is  as  follows:  New  York  60.2;  Chicago 
64.6;  Houston  50.0:  and  Compion,  California  91.4.  All  of  these  school  cities,  as 
well  as  others  which  could  be  named.**  dppear  to  be  completely  beyond  hope  of 
meaningful  desegregation,  absent  some  dramatic  change  in  their  b(»andaries, 

»*  .Acts  1069,  Ch.  173,  I  314,  p.  357 ;  P  .rns  Ina.Stat.Ann.  I  48-9213  (1970  Cum.Snpp). 
I.e. ion,  l^^-4— 3— 14. 

St-anprely,  the  HEW  relea«e  failed  to  list  Newark,  New  Jersey,  where  the  combined 
minority  percentage  is  known  to  be  at  least  70. 
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In  the  abbence  of  HEW  stati.stics  to  the  contrary,  the  Court  infers  that  de- 
isegregation  efforts  have  had  much  to  do  witli  the  current  figures  as  above 
quoted. 

The  brutal  truth  as  to  what  may  happen  when  a  court  and  a  school  board 
undertake  in  good  faith  to  apply  acrosej-the^board  desegregation  ia  situations 
when  racial  balances  reach  tlie  tipping  point  is  well  ii'ustrated  in  the  rather 
poignant  opinion  of  the  United  States  District  Court  for  the  Northern  District 
of  Georgia.  Atlanta  Division.  Calhoun  et  al.  v.  Cook  et  al. — F.  Supp. — ,  handed 
down  on  July  28,  1071.  Pointing  out  that  Arianta  in  190mK2  was  one  of  the 
lirst  major  southern  cities  officially  abnndoning  the  dual  school  system,  it 
noted  that  in  the  ten  year  interim  th(  balance  has  shifted  from  10%-30^c 
white  to  70%-30%  Negro,  and  that  the  remaining  30%  whites  were  themselves 
confined  to  two  areas.  The  court  declined  to  order  further  enforced  measures, 
as  being  futile. 

VIII.  Conclusions  of  Law 

1.  This  Court  has  juris<liction  of  the  parties  and  the  subject  matter  of  this 
action  under  Section  407  of  the  Civil  Kights  Act  of  VM'A  (42  U.S.C.  §2000c-6) 
and  under  28  U.S.C.  §  1345. 

ir»j  2.  Pursuant  to  the  Fourteenth  Amendment  and  Title  IV  of  the  Civil  Rights 
Act  of  1904  this  Court  has  juris<liction  to  hear  and  to  decide  all  issues  concern- 
ing alleged  racial  discrimination  in  public  education  in  the  Indianapolis  School 
S>stem,  including  the  defendant  Board's  policies  with  resiK?ct  to  assignment  and 
transfer  of  students,  the  allccaticm  of  faculty  and  staff,  the  location  and  con- 
struction of  schools,  the  transimrtition  of  students,  and  the  general  educational 
structure  and  process.  United  States  v.  School  District  151,  X.D.  111.,  1968,  2«0 
F.Supp.  im.  aff  d  7  Cir.,  1968.  404  F.2d  1125. 

16]  3.  The  Court  having  found  for  the  plaintiff  that  the  defendant  School 
Board  was  on  May  17,  1954,  May  31,  1!)6S,  and  as  of  the  date  of  trial  operating 
a  segregated  school  system  wherein  segregation  was  imposed  and  enforced  by 
operation  of  law,  the  law  is  with  the  plaintiff.  Therefore,  the  Board  is  *'clearly 
charged  with  the  aflinnative  duty  to  take  whatever  steps  might  be  necessary  to 
convert  to  a  unitary  system  in  wliich  racial  discrimination  (will)  be  eliminated 
root  and  branch."  Brown  v.  Board  of  Education  {Brown  II),  341)  l;.S.  294.  i.^S 
s  et.  753,  99  L,Ed.  10S3;  Green  v.  County  School  Board,  1968,  391  U.S.  430, 
S.Ct.  1689.  20  L.Kd.2d  716. 

[7]  4.  All  provisions  of  federal,  state  or  local  law  requiring  or  pennitting 
racial  disrrii-iination  in  public  education  must  yield  to  the  principle  that  r^^h 
diserimination  is  unconstitutional ;  revisions  of  local  laws  and  regulations  and 
revision  of  school  districts  may  be  necessary  to  solve  the  problem  Broim  II. 

[8.  9]  5.  This  Court  has  continuing  jurisdiction  to  make  and  enforce  such 
decrees  in  equity  as  are  necessary  to  accomplish  the  above  mentioned  objective. 
Once  a  right  and  a  violation  have  been  shown,  the  scope  of  a  district  court's 
equitable  powers  to  remecly  past  wrongs  is  broad,  for  breadth  and  flexibility  are 
inherent  in  equitable  remedie.s.  Swann  v.  Char^oLte-Mecklenburg  Bd.  of  Ed. 
("iJioflHH"),  402  U.S.  1.  91  S.Ct.  1267, 28  U.Ed.2d  554. 

IX..  FuRTiiEH  Parties  and  Proceedings 

As  noted  herein,  the  percentage  of  Xegro  elementary  pupils  within  the  School 
City  i.ad  reached  37.4  as  of  the  past  school  year,  and  was  slowly  rising.  Fortu- 
nately, the  change  has  not  yet  become  a  rout,  and  the  Court  recognizes  that  u 
substantial  part  of  tlie  increase  during  the  past  ♦if teen  years  has  been  caused  by 
Immigration  from  the  Southerri  States,  which  ha.s  Virtually  ce:ised.  The  Cr)urt 
is  further  of  the  opinion  that  the  white  citizens  of  this  community  are  less  likely 
than  tliose  of  certain  of  the  cities  listed  in  part  VII  hereof  to  succumb  to  the 
enslavement  of  unreasoning  racial  feirs,  and  recognizes  that  there  are  many 
good  reasons  for  moving  to  the  suburbs  which  have  nothing  to  do  with  this  case. 

Nevertheless,  it  is  obvious  that  something  more  than  a  routine,  computerized 
ai)pronch  to  the  problem  of  desegregation  is  required  of  this  Court,  lest  the 
tipping  point  be  reached  and  passed  beyond  retrieve.**  This  is  particularly  true 
in  the  light  of  the  dictum  in  Sv:ann  to  the  effcH't  that  "neither  school  authorities 
nor  district  courts  are  constitutionally  required  to  make  year-by-year  adju.st' 

"^Thp  pllffht  of  thp  NVffro  citiwn.  still  strivinfi:  for  equality  352  years  nftcr  .Tnme«5tot\-n. 
recnlly  tho  fnmlll«r  wonl«  of  tlip  lied  Q'lwn  to  AUpe ;  "Now  here,  you  hpc.  It  tnkcs  nil  the 
r>jnnlt»ff  yon  can  do.  to  kopp  In  thp  Kamp  pli--.  If  you  want  to  get  somewhere  else,  you  iniiHt 
run  at  least  twice  as  last  as  that  2"  L.  Carro.i.  Through  the  Looklrig-Olasa. 
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ments  of  the  racial  composition  of  student  bodies  once  tlie  affirmative  duty  to 
desegregate  has  been  accomplished  and  racial  discrimination  through  official 
action  is  eliminated  from  the  systeui."  Put  another  way,  the  easy  way  out  for  this 
Court  and  for  the  Board  would  be  to  order  a  massive  "fruit  biisket"  scrambling; 
of  students  within  the  School  City  during  the  coming  school  year,  to  achieve 
exact  racial  balancing,  and  then  to  go  on  to  other  things.  The  power  to  do  so  is 
undoubted.  There  is  just  one  thing  wrong  with  this  simplistic  solution:  in  the 
long  haul,  it  won't  work. 

Witli  due  regard  for  the  opinions  of  the  many  other  courts  which  have  grappled 
with  tiie  problems  here  involved,  ami  with  full  knowledge  of  the  countless  hours 
of  research,  heartache,  and  .soul  searching  which  have  doubtless  gone  into  theui, 
thi.s  i:ourt  is  compelled  to  say  that  tlie  common  characteristic  of  most  of  them 
is  tunnel  vision.  In  interpreting  the  mandate  of  Green  "to  come  forward  with  a 
plan  that  pronii.ses  realistically  to  work,  and  promises  realistically  to  work 
now,''  they  have  tended  to  stress  the  same  word  stressed  by  the  Supreme  Court, 
and  in  doing  so  h.ive  focused  exclusively  on  the  school  board  defendant.  If  the 
school  system  involved  is  already  at  or  near  tlie  tipping  point,  nothing  is  accom- 
plished save  the  unfortunate  results;  noted  above  in  various  of  our  major  cities. 
As  to  the  Green  command,  this  Court  prefers  to  stress  it.s  major  thrust :  promises 
realistically  to  work.  (This  Court's  emphasis.) 

RealisticJilly,  it  is  clear  that  the  tipping  iK»int/resegregation  problem  would  pale 
into  insignificance  if  the  Board's  jurisdiction  were  coterminous  with  that  of  Uni- 
Gov.  It  would  be  minimi'/.ed  still  further  if  extended  to  Lawrence,  Beech  Grove 
and  Speedway  ('ity,  and  to  certain  parts  of  the  adjoining  counties  practically 
in(li.stingui>hal»le  from  the  City  of  India nai>olis,  such  as  the  Carmel  area  of  Ham- 
ilton County  and  the  Green wonci  area  of  Johason  County.  Certain  legal  questitms 
immediately  spring  to  min'l  which  cannot,  or  at  leiist  should  not  he  answcn-d 
without  the  j(ander  of  ad(^tional  parties  to  t'us  acticm.. 

Some  of  these  questicm'^  are  as  follows : 

1.  Are  Chapter  180  of  ti'y  Acts  of  1061,  Chapter  52  of  the  Acts  of  im^.  and 
CliHpter  173  of  the  Act.s  of  1060.  or  any  of  them,  unc(mstitutionnI  as  tending  to 
catise  soffregation  or  to  inhibit  desegregaticm  of  the  Indianapolis  School  System? 

2.  If  the  answer  to  Question  1  is  in  the  affirmative,  did  passage  of  the  Uni-Oov 
Act  automatically  extend  the  boundaries  of  the  School  Cit>*  coterminous  with  the 
boundaries  of  the  Civil  Cit> ,  as  provided  generally  by  Indiana  lawV 

3.  If  both  of  the  foregoing  questions  are  answertnl  in  the  affirmative,  are  Ljiw- 
rence.  Beedi  Grove,  and  Si>ee<lwav  City  presently  under  the  jurisdiction  of  ihe 
defendant  B(«ird.  or  does  Cni-Gov  merely  have  the  effect  of  annexing  the  eight 
tow  nship  school  cori>orations? 

[10,  11]  -l.  Regardless  of  the  answer  to  the  first  three  questions,  should  th(» 
G(»aeral  Assembly,  by  appropriate  legislaticm,  provide  for  th'^  creatic  n  of  a  metro- 
pi  Mtan  school  dislrict  embr.'icing  all  of  Marion  Coi,iity.  together  with  all  or  ?5{»me 
sub.stMntial  part  of  the  other  minties  going  to  comprise  the  Indianapolis  ]Metro- 
politan  St^atistical  Area,  in  order  to  purge  the  St-ate  of  its  role  in  contributing 
to  dc  jure  segregation  in  the  Indianapolis  School  System 

r>.  If  the  answer  to  Question  4  is  in  the  affinnative,  and  the  General  As.semblv 
fails  to  act  within  a  reasonable  time,  or  in  a  reasonable  way,  does  tliis  Court  have 
the  power  to  create  sue!-  t  metropolitan  .sr:hfK)l  district  by  judicial  decree?*' 

Other  quesMons  likewise  re<iuire  an  answer : 

6.  Does  the  Metroiwditan  Development  Comniij^sion  of  Marion  County  have  the 
power  to  deny  tl;e  School  Board  it.s  choice  of  sites  for  Crisp u-  Attucks  or  other 
new  schools?  Put  another  way,  does  this  Court  have  the  power  to  override  such 
CcMumission  if  it  finds  that  it.*^  rulings  interfere  with  desegregation? 

7.  Does  this  Court  have  tlie  power  to  override  rulings  of  the  said  Oevelop'nont 
Commission  or  of  any  otlier  Involved  agencies  with  regard  to  the  lo<-ation  of  low- 
rent  housing  projeet-s,  if  it  finds  that  tlie  locations  of  sucli  projects  interfere  with 
de.*5egregaii(Mi,  or  tend  to  cause  resegregation? 

Tlie  plaintiff  Is  ordered  to  proceed  forthwith  to  prepare  and  file  appropriate 
pleadings  to  secure  the  joinder  herein  parties  defendant  of  the  necess;.ry 
uuinicipal  corporations  and  school  corp(»rations  which  would  have  an  inter(»st 

^T\}(*  State  has  the  nndonhtod  powor  to  abolish,  consolidate,  eliniinaie  or  crent**  lu-w 
povcrnmental  con^omtions.  Wonrner  v.  City  of  Indianapolis,  lUOl,  242  Intl.  253.  177  N.i:. 
jd  :i4 

Ih  there,  for  example  an  ai.alogy  bet.»een  tht  power  of  the  Court  in  desegrcKation  ca«'»^, 
and  the  iwwer  of  the  Court  In  cuhph  Involving  le^jlnlatlvo  or  con^jresKloniii  re 'Hstrictin;:. 
both  '^f  whlrli  out  of  V.o  equal  protection  clause  of  the  Fourteenth  i^aniMulmont V  cf. 
Hal^'.T  V.  Curr  :  U.S.  1S6  82  8.  Ct  601,  7  h.  Ed.  2d  663:  Reynolds  v.  Sims,  377  U.S.  5r}:{. 
^4  S.  Ct.  1302,         Ed.  2(1  500. 
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in  questions  1-5,  inclusive,  and  to  seek  such  relief  as  to  tlie  plaintiff  seems 
justified.  The  defendant  is  ordered  to  proceed  similiarly  as  to  tho<e  agencies 
which  would  appear  to  have  aii  interest  in  questions  G  and  7,  joining  them  as 
rliird  parry  defendants.  Because  of  the  interest  of  the  State  of  Indiana  in  the 
constitutionality  of  its  laws,  its  Attorney  General  should  also  be  served  by  the 
p.aintiit. 

Nothing  herein  should  be  construed  as  limiting  the  parties  to  consideration 
of  the  seven  questiciis  above  suggested.  Other  questions  may  well  occur  to  them 
which  would  involve  additional  parties,  and  if  so  they  should  feel  free  to  pro- 
ceed accordingly  and  to  seek  whatever  relief  seems  appropriate. 

Further,  it  may  be  that  the  opinions  herein  expressed,  the  questions  herein 
propounded,  and  the  orders  hereii^  made  will  cause  individuals  or  bodies  politic 
to  desire  to  intervene  herein.  Petitions  'or  Intervention  n'ill  be  given  careful 
coiisideration. 

X.  Obdeb  of  the  Coubt 

Finally,  what  is  to  be  done  pending  decision  of  tlie  questions  above  set  outV 
The  ord(»r  of  the  Court  in  this  regard  is  as  follows ; 

It  is  hereby  ordered  that  the  defendants,  their  successors  in  office,  officers, 
ajxents,  employees  and  all  those  in  active  concert  or  participation  with  them, 
are  permanently  enjoined  from  discrimipating  on  the  basis  of  race  in  the  opera- 
tion of  the  Indianapolis  School  System. 

It  is  further  ordered  that  the  defendants  take,  at  a  minimum,  the  f.r)l lowing 
specified  actions  to  fuliill  their  affirmative  duty  to  achieve  a  nondiscriminatoo' 
school  system ; 

(1)  Immediately  take  steps  to  assign  faculty  and  s^aff  so  that  no  school  is 
racially  identifiable  from  the  racial  composition  of  its  faculty  or  staff.  Man- 
datory assignments  or  reassignments  are  to  be  made  if  necessary,  and  the 
assignments  to  achieve  full  desegregation  will  be  made  prior  to  or  with  the 
opening  of  schools  in  September,  1971.  This  Court  further  notes  that  the  evi- 
dence adduced  in  this  cause  shows  that,  in  faculty  and  staff  reassignment  here- 
tofore effected,  these  reassignments  have  tended  to  result  in  more  experienced 
Negro  faculty  and  staff  being  transf(frred  and/or  assigned  to  schools  attended 
predominantly  by  white  students  and  more  inexperienced  white  faculty  and 
staff  being  transferred  and/or  assigned  to  schools  attended  predominantly  by 
Negro  students.  Defendants  should,  accordingly,  redress  or  tend  to  redress  this 
<ituation  in  making  whatever  assignments  or  reassignments  that  are  necessary 
to  comply  with  this  order. 

(2)  Immediately  continue  with  their  plans  to  desegregate  and  relocate  Cris- 
pus  Attucks  High  School. 

(3^  Immediately  amend  the  "majority-to-minority**  transfer  policy  to  con- 
form to  the  requirements  enunciated  by  the  Supreme  Court  in  /?M?a««,  so  that 
such  transfers  are  not  to  he  dependent  upon  availability  of  space  in  the  receiv- 
ing school  and  so  that  transportation  will  be  provided,  upon  request,  to  stu- 
dents making  such  tran.sfers.  Provided,  ^^awever,  that  the  Board  may  request 
authority  to  designate  the  transferee  school  or  schools  in  the  event  that  extreme 
diffusion  of  requests  presents  practical  problems  of  transportation,  or  in  the 
event  that  extreme  concentration  of  requests  threatens  the  racial  stability  of 
a  given  school,  i.e.,  the  tipping  point  factor. 

(4)  Immediately  give  all  possible  publicity  to  students  and  parents  of  sta* 
dents  who  may  l)e  eligible  for  transfer  under  (3),  regarding  tlie  new  policy. 

(5)  Immediately  attempt  to  negotiate  with  the  outside  school  corporations 
for  possible  transfer  of  minority  race  students  to  such  outside  schools,  includ- 
ing high  schools,  for  the  coming  school  year.** 

((>;  Immediately  resurvey  the  probable  racial  make-up  of  all  schools  for  the 
1071-72  school  year,  and  take  appropriate  '.ction  to  prevent  schools,  including 
high  schools,  now  having  a  reasonable  white-black  ratio  from  i caching  the 
tipping  point.  Transportation  of  students  into  or  out  of  such  schools  shall  be 
resorted  to  as  reruired.** 


If  tho  oiitMdo  school  cnrrJorniionjs  hnvp  the  capacity  to  nccept  transfer  of  white 
•<t»n1cntj«,  thpv  jinri*  thp  cnpnclty  to  nrcppt  mitiority  race  stiidpnts.  Further,  the  Bonrd  hns 
nruilnhlM  m.nny  f^rtahlo  olnfUirooms  and  could,  with  a  little  imaginatioo.  ''Icnd'lcase" 
tpnchcrj;,  If  necpKxury. 

""Thi.s  Court  ro?nrd«  tho  ontrrv  mado  in  some  nunrters  against  "buRslng"  nn  rldlcnlofs. 
In  this  ajjo  of  th^  .mtomoMlp.  Mo«'t  stndcntR  in  tbp  ontnide  school  co:|»orntlons  have  been 
hnstod  for  yt^nrs.  with  never  a  cc  plrdnt  neainut  btmsing  per  ne.  Sttmenta  required  to  he 
hiisxed  could  he  reqrilreU  to  w.ilk  to  their  former  schools  for  case  of  pick-up  and  speed  in 

{li'llvery. 
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\  7  )  Imint'diatWy  cease  find  dohist  from  goinj^  forward  Tvith  construction  of  the 
Fori'  t  ^I:mor  School  until  the  Court  hears  further  evidence  on  this  subject/ 

1 1  is  recognized  that  the  orders  thus  far  made  will  not  result  in  siuniiicant 
(!i  seure^iation  of  majority-hlack  schools  immediately,  unless  the  voluntary  traa&- 
l\  r  and  <.iitside  school  corporaiion  tr.msfer  i)Olicies  are  unusually  siKves>ful.  It  is 
n:>o  rp{ i\ui\\y,i^i\  that  mandatory  transfers  to  maintain  :  ta!)ility  pnrsnant  to  '-nb- 
p:ira;;rai:h  (0)  may  largely  involve  Negro  students,  as  is  certain  with  rej^-ird 
to  iransfer.s  to  the  outside  bchool  corix>ratiuns.  Neirher  of  these  fact>i  schjijis 
"fair"  in  a  theoretical  sense,  and  have  caused  the  Court  a  greut  deal  of  concern. 
However,  there  is  a  limit  to  what  can  be  accomidished  at  one  time,  and  final 
plans  cnnnot  be  made  until  answers  are  found  to  the  seven  legal  questions  i)OM'd. 
Deiermiiiation  of  saeh  questions  will  Ik*  expedited  to  the  utmost  degree  consist- 
ent with  due  proces' 

Mennwhiio,  the  defendants  are  directed  to  file,  on  or  before  September  3.  1071. 
!he  pi;t::s  ihey  propose  for  the  1971-72  school  .vear  pursuant  to  the  within  oubT 
rnid  on  their  own  initiative,  with  the  usual  copi'^.s  to  counsel  and  amicus  curiae, 
who  sMrill  have  the  right  to  object  thereto)  and/or  to  make  their  own  suggestions 
wnhin  tMi  d.:ys  thereafter.  Such  plans  shall  in*.iude  their  current  proposals  re- 
g.tniiiig  :Iie  Mte  of  and  assignment  of  pupils  to  the  propo.sed  Forest  Manor 
?.ji'hlie  S/-hool, 

1 1  i<  fi-.ifilly  '-on  side  red  and  adjudged  that  the  defendant  School  Bonrd  pay  che 
e<»^*.s  of  this  action. 

(  iininnjm  Cru.nn.  Our  next  wiiness  is  Mr.  irurry  Golden,  editor, 
(\)rolin;i  Israelite, Charlotte,  N.C. 

>fr.  Goldettj  your  excellent  reputation  hai?  preanled  you.  We  all  have 
hee>i  entertained  by  ;^oiir  writin<rs,  and  we  expect  that  will  la^t 
••o!ne  worthwhile  testimony  from  you  consistent  with  your  philopopljv 
tliiit  is  always  contained  behind  tlie  hiiniorous  stories  that  yon  have 
pven  us. 

STATLTflENT  OF  HARRY  GOLDEN,  EDITOR,  CAROLINA  ISRAELITE, 

CHARLOTTE,  N.C. 

Mr.,  Golden.  Thank  you  very  much,  Mr.  Celler. 

Tlie  House  Joint  Resolution  620  proposing  amendment  to  the  Cm- 
stitiJiion  with  respect  to  transportation  and  assignment  of  public 
school  pupils  should  really  l>e  known  as  the  back  to  the  Jim  Crov 
annndment. 

J^nsiiifiT  is  not  the  issue  at,  all  Seffre^tion  is  the  issue.  Busing?  is  a 
fart  of  life.  For  example,  in  Charlotte,  N.C,  where  the  ('oncerned 
Parents  As.'^ociation  has  crer^'^d  a  mass  psychosis  concerninff  businir. 
three  out  of  every  five  chikL..i  in  North  Carolina  were  ridin^:  buses 
to  school  every  day  for  years,  and  no  one  protested. 

For  yearsj  hundreds  of  Negro  pupils  were  bused  past  the  white 
schools  to  their  se/?regatcd  Negro  school  and  no  one  protested.  So 
the  issue  is  not  whether  the  puoils  would  be  bused  but  which  schools 
they  would  attend. 

The  fear  of  busing  lias  taken  the  place  of  "Do  you  want  your  sister 
to  marry  a  Negro 

The  courts  did  not  order  busing.  They  ordered  only  complete  de- 
segregation and  left  it  up  to  the  local  school  boards  to  effect  tliis 
result. 

The  interesting  aspect  about  busing  is  that  folks  who  are  against 
it  always  start  their  argument  with,  ^^I  am  not  a  racist,  but  *  * 
The  simple  truth  they  cannot  utter  is  that  they  do  not  want  their  chil- 
<Jren  in  schod  with  black  children. 
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Hundreds  and  hundreds  of  private  schools  have  been  cstablisliod 
throughout  the  South,  a  bitter  irony  because  there  was  a  time  when  it 
was  the  Wacks  who  went  to  private  schools  and  the  whites  went  to 
the  free  public  schools. 

There  are  literally  thousands  of  Negro  teachers  and  clergymen  to- 
day, those  over  50  years  of  age,  who  never  spent  a  single  day  in  a  tax- 
supported  school.  There  were  hundreds  of  private  schools  through- 
out the  South,  each  of  them  under  the  arspices  of  a  local  church,  sup- 
poited  by  the  pennies  of  sharecroppers  and  domestics.  The  white  su- 
periors were  going  to  the  free  though  segregated  public  schools,  and 
the  Negro  inferiors  were  going  to  the  private  schools  because  the  seg- 
regated black  public  schools  were  no  schools  ar.  all. 

W^c  must  remember  that  the  black  man  never  challenged  "separate.'' 
but  only  "eqaal."  While  Earl  Warren  was  zcWl  Governor  of  Califor- 
nia, it  was  tn2  Kentuckian  Chief  Justice  Fred  Vinson  who  set  the  di- 
rection for  the  revolution  of  the  American  Negro.  While  the  Negro 
sued  for  ''equal"  in  the  Sweatt  and  McLaurin  case^,  the  Vinson  Court 
said  "separate"  Itself  was  inherently  **unequal,''  therefore  unconstitu- 
tional. 

The  Vinson  court  decided  that  the  Negro  Ipw  school  in  Texas  was 
wot  ('(jual  to  the  iaw  school  of  the  University  oi  Texas,  not  because  of 
its  facilities  hut  because  the  reputation  of  the  faculty  was  unecjual : 
tlie  *-tatus  of  the  aluuiui  was  unequal;  the  prestige  of  the  university 
the  sv/M  of  its  libi'ary,  and  the  ability  to  communicate  with  othei*  stu- 
dents, all  were  unequah 

Hut  most  important  of  all.  the  Negro  law  students  were  ^cing  drnird 
the  ri/iiit  to  conununicate  with  other  students. 

We  are  what  we  arc  because  of  the  classmates  we  had  in  school.  We 
copv  patterns  of  behavior  and  si)eech  from  our  classinat^'^. 

The*  rl(»w.s  were  in  the  ghettoi»s  of  Kuroi)e  for  over  a  thnu-'Uul  ve:irs. 
and  they  survived,  even  produced  some  Talinudists  and  IMblical 
scholai'S. 

P>ut  it  was  only  after  the  walls  of  the  ghetto  came  down  and  rhev 
had  an  opportunity  to  exchange  ideas  with  the  peoph*  around  tltcui, 
that  they  produced  Mendelssohn  and  Heine,  and  Disraeli  and  Bmii(I(»is 
and  Einstein  and  Jonas  Salk. 

r>ut  the  resistance  continues,  not  only  in  the  Deep  South  Imt  in  oui 
large  cities.  It  continues  only  b(»cause  we  feel  we  need  a  casle  system. 
"In  the  North,"  says  the  Negi'O,  "the  'vhite  man  says,  '(io  n.s  high  as 
you  can  but  donV.  come  close/;  in  the  South  the  white  man  says,  'Come 
as  close  as  you  can  but  dor  *t  *ro  up.' " 

Prou.st  notes  m  "Remembrance  of  Things  Past"  that:  "The  hativd 
of  Captain  Dreyfu«s  opened  the  doorf  of  the  aristocrats  to  the  bour- 
geoisc — I'm  not  a  letter  carrier,  Tm  an  anti-Dreyfus-ard." 

Of  course,  it  is  In^tter  to  l>e  an  aristocratic  white  man  than  a  mill- 
hand  or  a  letter  carrier.  ]^ut  the  millhrnd  and  the  letter  carrier  hnve 
this  in  comfnon  with  the  SoutheiTi  aristocrats,  all  are  bi»tter  than  the 
bhick  man.  Even  the  Southern  "l>oar(l'nglious<'*'  aristocrat  is  Ix^tter 
tlinn  the  black  man.  And  hating  that  schoolbus  makes  the  prmr  white 
a  plantation  owner  retroactively. 

What  is  the  soluticm?  Law  is  the  solution.  The  South  has  overccn^e 
nmch  more  volatile  controversies  than  busing.  I  remeinlxM*  n  Sotitl.ern 
Governor  waniing  that:  "Blood  wiM  flow  in  the  slreets  if  the  sc1uh)1s 
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>vcro  desegregated,-'  The  schools  are  desegregated  and  no  blood  has 
flooded  the  streets. 

Tlie  resistance  of  the  sit-ins  of  early  1960  was  more  severe  than  bus- 
ing. But  it  was  accepted. 

And  the  ]aw,  the  courts  did  it.  In  all  the  ye?rs  since  the  1954 
Supi-cme  Court  decision,  there  hasn't  been  a  single  solitary  voluntary 
uct  on  the  puit  of  a  single  Southerner. 

At  no  time  did  a  Southern  Governor,  mayor*  member  of  the  city 
council  get  up  and  announce  that  tomorrow  well  desegregate  the 
swinnning  pool,  for  instance.  Xot  a  single,  solitary  voluntary  act.  It  all 
came  about  through  law.  Law  doesn't  change  the  hearts  of  men,  but 
it  changes  their  practices.  Morals  follow  the  law. 
^  Another  controversy  centere  on  Joint  Resolution  191  which  the 
Congi-ess  may  soon  pass.  This  resolution  revises  the  fii-st  amendment 
to  the  Constitution  and  pi-ovides  for  'Volunt^iry  prayei's''  in  the  school 
room. 

It  has  caused  much  concern,  not  only  among  constitutional  lawyers 
who  fear  the  resolution  is  so  loosely  A\orded  as  to  pose  a  real  danger 
to  the  freedom  of  religion  section  in  that  honored  and  iwcred  docu- 
ment, but  to  ministers,  too. 

Many  clergymen  have  argued  that  this  proposed  amendment  was  a 
buckpassing  instrument,  a  way  of  relieving  the  American  Cliristian 
parent  of  any  g^ilt  engendered  because  the  family  ignores  prayer. 

^"'onsider  busing,  another  of  the  crucial  issues  of  the  day.  The  folks 
in  tlie  nice  places  don't  want  their  children  bused  and  the  courts  do. 

Why  not  amend  the  Constitution  to  permit  prayers  on  the  bus  in- 
stead of  the  classroom? 

'^\''e  could  have  praying  buses  and  nonpraying  buses.  The  constitu- 
tional lawyers  will  be  happy  and  the  ininisters,  because  religion  will 
not  be  invading  the  classroom,  it  will  be  invading  the  highways— 
whe^-e  it  can  do  most  good — and  the  intransigent  parents  will  of  course 
commiit  their  kiddies  to  the  buses  because  the  kiddies  will  get  a  longer 
time  to  pray. 

For  the  fife  of  me  I  cannot  see  what  is  wrong  with  this  plan,  it  is  not 
only  gradual  enough  to  satisfy  Southerners,  but  it  will  reinvigorate  the 
parishes. 

Chairman  Celler.  I  would  like  to  get  your  views  an  Disraeli's  ac- 
complishments and  Einstein's  accomplishments.  They  went  to  separate 
schools,  yet  they  attained  greatness.  Why  wat  that? 

Mr.  Golden.  They  went  to  separate  schools. 

Cliairman  Celler.  It  wasn't  the  separate  schools  that  caused  their 
greatness.  It  was  their  innate  genius,  I  suppose.  But  was  it  helped 
by  their  being  in  separate  schools  ? 

Mr.  GoLDEx.  No,  it  wasn't  helped. 

Chairman  Celler.  What  is  the  basis  for  it? 

Mr.  GoLDE?;.  The  complete  integration  of  the  society,  the  English 
society.  That  was  the  thing  that  did  it.  The  complete  integration. 

Cli'iirnian  C'klleu.  AVonld  they  have  a^hievecl  even  gre^iter  distinc- 
tion hdd  thei*e  been  equality  of  schooling*  ^ 

Mr.  GoLDE?c.  Probably.  ARhough  the  English  society  was  completely 
integrated  as  far  as  Disraeli  was  concerned.  He  had  commiinication 
with  miners,  with  sheepherders  in  Hebrides  and  he  had  communica- 
tion with  the  entire  society  and  this  is  what  does  it. 
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Chaii-iiian  Celler.  Suppose  clie  Negro,  unlike  the  Jew,  lijul  no  Ion;; 
hi.-tory  of  study  which  1ms  been  iTibred  in  Jgavs  for  coiit  iries.  Could 
they  have  undertaken  to  study  even  though  they  had  to  do  it  priv  atel  v 
or  in  secret? 

ilr.  Golden.  The  Jew  caine  from  an  urban  society.  The  eai  lv  Chri-^- 
cian  church  put  them  in  the  ghetto  as  punishment,  'fhev  didn 't  lealize 
they  were  giving  it  jusl  a  350-year  start  on  how  to  live  in  the  '2in\\ 
century. 

ilr.  Zei  .ENKO.  Proponents  of  the  constitutional  amendment  sav  that 
present  clforts  to  deho^^regate  sdjools  by  tninspoi-ting  pupils' tend  to 
reinforce  a  feeling  of  raeial  superiorify  in  wMte^?;  tend  to  (Uiuean 
blacks,  and  tend  to  be  patrionizin<r  and  coiKlescendincr  to  blacks.  For 
these  reasons  it  is  asserted  that  such  efforts  should  not  be  encouraged. 

Mr.  Golden.  I  don't  believe  that  at  all,  sir. 

Mr.  Zelenko.  Wliy  not? 

Mr.  Golden.  I  have  vast  communication  with  the  black  people  of 
America  and  they  are  all  for  integra<ion  and  busing  except  a  small 
minority.  But  this  minority  always  exists  because  the  homogeneous 
society  is  a  fortress  as  much  as  it  is  a  prison.  When  Jews  left  the 
ghettc^s  there  were  i-abbis  who  were  against  it.  They  said  we  will  lose 
our  religion  if  we  integrate  with  the  rest  of  the  civilization.  But  inte- 
grate they  did  and  this  is  what  did  it  for  them. 

Mr.  Zelexko.  It  is  also  asserted,  Mr.  Golden,  that  if  it  was  wrong 
to  assign  children  on  the  basis  of  race  to  segregate  them,  it  is  also 
wrong  to  assign  children  on  the  basis  of  race  to  desegregate  them. 

Do  you  have  any  reaction  to  that  assertion  ? 

Mr.  Golden.  We  are  not  segregating  the  raci»s  at  all  with  busing. 

^Ir.  Zelenko.  But  tl>e  charge  is  made  that  if  it  was  wrong  ^>eforc 
1954  to  assign  stiidentc  on  the  bas^"  of  race  to  segregate  thenu  it  is 
also  morally  reprehensible  to  assign  on  the  basis  of  race  eveji  if  your 
announced  goal  is  to  desegregate  those  students. 

Do  you  have  any  comment  to  that  charge  ? 

Mr.  Golden.  I  don't  think  it  is  a  charge  at  all.  I  think  it  is  begging 
the  issue. 

Chairman  Celler.  Would  you  say  that  most  of  the  people,  not  all, 
but  most  of  the  people  who  are  opposed  to  busing  are  in  favor  of  .so- 
called  separate  but  ecjual  schools? 

Mr.  Golden.  I  think  so. 

Chairman  Celler.  Would  you  say  that  most  of  the  peop"  who  are 
opposed  to  l)u.sin<r  are  opposed  to  integration  ? 
Mr.  Golden.  That  is  right. 

Chairman  Celt>er.  Would  you  say  that  most  of  the  people  who  are 
opposed  to  bu.sinjr  are  opposed  to  mixture  of  races? 
Afr.  GoT.DEN.  That  is  right. 

Clnirman  Celler.  And  that  as  Dr.  Hesburgh  says,  it  all  depends 
on  what  ha]»pens  at  the  end  of  the  bus  /ide. 
Mr.  Goi  DEN.  That  is  right. 
Cliainnan  Cellei{.  Any  other  questions? 
Wo  are  veiy  grateful  to  you,  Mr.  Golden. 
Tliank  yon  very  much, 
^fr.  Golden.  Thank  you. 

Chairman  Celler.  Our  n  witness  is  IVfrs.  Richard  P.  Holmes, 
president,  Oty  Council  of  Parcnt-Tcachor  As*=ociation.  Richardson, 
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STATEMENT  OF  MRS.  PJCHAKD  P.  HOLMES.  PRESIDENT,  CITY 
COUNCIL  OF  PARENT-TEACHER  ASSOCIATION,  RICHARDSON. 
TEX. 

Mrs.  Holmes.  Mr.  Chairman,  I  wish  to  thank  you  and  the  members 
of  the  committee  for  the  opportunity  of  presenting  my  views  con- 
cerning House  Joint  Resolution  620. 

As  yoii  are  uncloubtedlj^  aware,  I  speak  as  a  repi*esentative  of  tlie 
PTA  but  more  particularly  as  a  parent  and  I  believe  that  my  views  are 
in  agreement  with  the  views  of  the  vast  majority  of  parents  of  tliis 
Nation. 

In  order  that  yon  mi^ht  understand  my  position  in  re^rard  to  pui^il 
assignment  and  tlie  possible  transportation  of  pupils,  I  wish  to  explain 
my  understanding  of  parent-school  relationships. 

Man,  like  all  other  members  of  the  animal  species,  has  the  respon- 
sibility of  the  rearing  of  olfspring.  It  was  determined  early  in  the 
hisl'-ory  of  this  country  that  each  individual  could  not  perform  the 
parental  responsibilit}'  of  education  and/or  training  necessary  in  the 
even  tlien  comple:^  society  in  which  this  country  developed. 

The  formation  of  free  public  schools  was  the  outcome  of  this  deci- 
sion. I  believe  tliat  the  free  public  schools  of  this  Nation  have  had 
more  influence  in  the  development  of  the  highest  standard  of  living 
that  the  world  has  ever  known  than  any  other  one  factor.  As  I  believe 
that  the  schools  operate  as  an  extension  of  a  parental  function,  I  also 
believe  that  the  farther  apart  the  school  and  the  parent  are  moved,  the 
more  difficult  it  is  to  mahitain  the  relationship  between  parent  and 
school  that  is  necessary  in  order  that  each  pupil  develop  to  his  fullest 
potential. 

I  am  aware  that  7  ou  geiitlemen  are  much  more  familiar  with  the 
Constitution  of  the  United  States  than  I  am,  but  as  a  parent  I  find 
free  public  education  three  places  in  the  Constitution:  ^irst,  i.  e 
promote  the  general  welfare  clause  of  the  preamble;  secondly,  iai  tne 
10th  amendment  whei-ein  those  powei^  not  delegated  bv  the  Consti- 
tution to  the  U.S.  Government  are  reserved  to  the  States  or  the 
people;  and  in  the  equal  protection  clause  of  the  14th  ame»idmpnt., 
I  believe,  as  stated  before,  that  the  free  public  schools  ^nve  certainly 
promoted  the  general  welfare. 

Second,  I  believe  <Iiat  lows  passed  by  the  legislative  processes  and 
applicable  court  rulings  have  certainly  upheld  the  contention  that 
free  public  education  is  rciserved  foi  the  States  and  the  people  as  long 
as  otner  constitutional  laws  are  not  violated. 

^  am  in  agreement  with  the  findings  of  Broyn  versus  Board  of 
Edvration  that  in  effect  ruled  that  separate  buf  equal  schools  did  not 
meet  the  equal  protection  clause  of  the  Constitution,  and  I  also  find 
it  equally  difficult  to  believe  that  the  eaual  protection  clause  would 
allow  any  assignment  of  a  j.Mpil  to  a  school  cased  on  color,  race,  or 
national  origin. 

Mo-^  .specifically,  I  respectfully  subn^it  t  le  following  facts  and/or 
opinichs  as  a  parent  concerning  the  effect  of  arbitrary  a^isignment  of 
pupils  on  the  oasis  of  race,  color,  or  national  origin. 

One  of  the  objects  of  the  PTA  is  to  bring  into  closer  relation  the 
home  and  the  school  that  parents  and  teachers  may  cooperate  intelli- 
gently in  the  training  of  the  child.  It  will  prove  very  difficrL  for 
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paront-teacher  af=«5ociations  to  pursue  a  course  that  will  bring  into  a 
closer  relationship  the  school  and  the  home  if  the  children  must  be 
transported  great  distances. 

Many  parents  could  not  make  the  effoit  necessary  to  actively  par- 
ticipate in  the  activities  of  parent-teacher  groups  if  they  had  to  drive 
'fSreat  dist.  nces  to  a  child's  school,  and  the  effectiveness  of  our  or- 
ganization, even  the  organization  itself,  would  cease  to  exist.  This 
difficulty  woi'ld  l>c  compounded  if  oii.»  liad  more  than  one  child  in 
school,  and  the»^e  might  be  instances  where  a  parent  could  have  chil- 
dren in  three  separate  schools,  each  widely  scattered  across  a  city. 

My  scihool  district  could  conceivably  find  itself  in  a  consolidation 
situation  similar  to  the  case  in  Richmond,  Va.  All  the  districts  situated 
in  Dallas  County,  Tex.,  encompass  approximately  933.09  square  miles 
while  our  own  district  is  made  up  of  .only  38.52  square  miles.  In  a 
relatively  small  district  of  38.52  square  miles  it  would  not  be  too  diffi- 
cult to  ask  a  neighbor  to  pick  up  a  sick  child  if  the  mother  was  at  work. 
One  could  not  ask  a  neighbor  to  drive  across  a  busy  city  to  pick  up  a 
child. 

The  emotional  needs  of  children  and  youth  must  also  be  considered. 
The  artificial  separation  of  i^eople  based  solely  on  their  race  is  wrmior  in 
schools  or  otherwise.  The  current  trend  of  sending  minority  children 
to  white  sohools  even  across  school  district  lines  accomplishes  little  but 
ill  will. 

It  reinforces  in  white  caildren  any  racial  superiority  feelings  tJliey 
may  have,  and  it  says  to  the  minority  children  they  are  somehow  im- 
proved by  tihe  presence  of  white  schoolmates.  Add  to  tliese  thoughts  the 
emotionail  impact  of  a.  child  being  stranded  on  some  school  ground  be- 
cause of  having  missed  a  bus  and  the  fear  that  a  child  in  a  distant 
school  could  receive  a  serious  injury  tliat  might  require  emergency  sur- 
gery, and  you  have  a  few  of  the  reasons  that  lead  to  further  hostilities. 

When  children  must  travel  'ong  distances  to  school,  tiiey  have  much 
loss  time  to  relax  or  play  after  school.  They  also  do  not  have  the  experi- 
ence of  playing  witJi  the  children  with  whom  they  attend  school  after 
the  school  day  is  over  so  their  companionship  must  be  limited  to  the 
children  in  their  own  neighborhoods  anyway. 

The  transportation  of  students  long  aistances  during  peak  traffic 
liotirs  on  busy  city  streets  is  also  hazardous,  particularly  oiiring  periods 
of  inclement  weather.  A  child  attending  a  school  in  our  community  is 
within  .safe  walking  distance  of  that  school  at  tl.^  elementary  level. 
This  also  means  that  in  addition  to  fewer  traffic  hazards,  they  have 
more  time  to  sleep  and  do  homework,  and  they  participate  in  any  activ- 
ities that  involve  after-school  time. 

While  extracurricular  activities  may  not  appear  important  to  some 
poi^sons,  it  has  been  an  establi.shed  thought  that  the  well-developed 
individual  has  much  to  contribute  to  society;  therefore,  what  happens 
in  the  molding  and  development  of  young  people  when  they  are  de- 
prived of  niany  of  the  activities  such  as  choral  music,  band  rehearsals, 
drama  activities,  other  club  activities,  or  reporting  for  the  school 
newspaper,  serving  m  yearbook  strffs?  Students  who  must  be  trans- 
ported by  buses  ca'^mot  participat>e  in  these  activities  unless  a  parent 
can  transport  them.  This  is  certainly  not  always  feasible  therefore, 
experiences  are  confined  to  classroom  activities. 
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In  rhe  meantime,  where  is  quality  education  for  all  children  and 
vouth  ?  The  money  spent  for  transporting.^  students  could  well  be  si)ent 
on  the  development  of  pro<rrams  and  the  hiring  of  drifted  and  dedi- 
cated teachers  to  improve  the  lot  of  the  impoverished  and  deprived 
child,  whetlier  it  be  black,  brown,  or  white. 

Costly  new  innovations  in  disadvantaged  neighborhood  schools 
would  be  a  ,imch  better  way  of  improving  the  educational  capabili- 
ties of  chilaren  in  disadvantaged  areas.  An  experiment  in  remedial 
reading  was  conducted  in  New  York  City  some  years  ago,  and  when 
it  was  really  supported,  ghetto  third-graders  were  reading  at  a  level 
equal  to  the  national  average.  Imagine  what  could  be  done  in  those 
learning  centers  if  tlie  parents  could  be  brought  in  for  special  classes 
and  for  learning  experiences  with  their  children  that  would  help  them 
develop  a  sense  of  pride  and  well-being. 

The  PTA  is  a  totally  integrat<id  group  dedicated  to  the  cause  of 
improving  the  educational  advantages  of  all  chikb'en.  We  are  not 
opposed  to  total  desegregation  but  we  are  opposed  to  tlie  idea  that 
minority  children  can  only  be  improved  educationally  by  exposure  to, 
or  the  presence  of  white  children  in  the  classroom. 

We  believe  that  the  schools  are  being  used  to  b  ig  about  social 
changes  in  a  social  order  that  began  100  or  more  years  ago,  and  >ve  be- 
lieve that  the  school  children  are  being  victimized  if  the  quality  of 
education  for  all  children  is  not  the  primary  ^oal. 

We  do  realize  the  necessity  for  educational  reform  lo  prepare 
children  and  young  people  for  productive  and  rewarding  lives,  but 
we  do  not  believe  iliat  the  indescriminate  transporting  of  children  to 
fulfill  a  numerical  balance  is  tlie  way.  In  November  1971,  the  voting 
body  of  the  Texas  PTA,  representing  some  600,000  memberships  in 
Texas,  debated  and  passed  a  resolution  that  pledged  support  to  the 
necessity  of  a  constitutional  amendinent  agamst  the  indescriminate 
transporting  of  students. 

It  would  appear  that  open  housing  and  improvenients  in  the  edu- 
cational programs  would  be  better  solutions  to  the  inequities  in  our 
existing  educational  system  rather  than  the  forced  long-range  traiis- 
poi  cation  of  students  across  cities,  across  counties,  and  acrosf  school 
district  boundaries. 

It  is  ''^or  these  reasons,  and  not  objections  to  integration,  that  wg 
strongly  support  the  Ix;nt  amendment. 

Chairman  Cellku.  I  noticed  on  the  last  page  of  your  statement  you 
say  :/-We  are  not  opposed  to  total  desegregation." 

Are  you  opposed  to  some  desegregation  but  not  totil  desegregation? 

Mi*s.  IIoLMKS.  No,  T  thnik  that  this  was  left  in,  Cliairman.  to 
emphasize  the  fact  that  we  do  not  want  the  dual  ?  hool  system.  This 
is  not  what  we  want.  We  believe  that  everyone  shwuld  have  an  equal 
opportunity  for  a  good  education. 

Chairman  Ckller.  The  statement  is : 

We  are  not  opposed  to  total  desegregatioii,  but  we  aie  opposed  to  the  idea 
that  minority  children  can  only  be  improved  edycationalb  by  exposure  to 
or  presence  of  white  children  in  their  classroom. 

What  does  that  mean  ?  ^ 
Mrs.  HoLMKS.  T>ct  me  explain  this  to  you,  Mr.  Celler. 
The  neighborhood  school  concept  is  the  point  that  could  answer  this. 
In  areas  where  minority  groups  still  live  predominantly,  you  could 
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have  schools  that  have  minority  students  with  perhaps  a  few  white 
cliildren  sprinkled  in.  In  those  schools  you  would  ceitainly  hope  to 
liiid  completely  dedicated  teachers  of  all  races  if  they  were  available. 

Does  that  answer  your  question,  Mr.  Chairman? 

Chairman  Cei.lkr.  You  are  agreeable  to  the  so-called  Brown  deci- 
sic»n  I  understand  ? 

Mrs.  IIoi.MKS.  Yes,  we  are  not  opposed  to  a  imitary  school  system. 

Chainnan  Celler.  What  is  your  understanding  of  the  Bromn 
decition? 

Mrs.  HooiES.  Xot  having  a  lejral  mind,  but  just  having  the  knowl- 
edge of  what  we  have  read.  I  think  it  would  be  necessary  for  me  to 
conclude  that  you  would  have  to  consider  the  areas  where  this  would 
apply.  This  in  my  own  community  would  not  he  as  applic^ible  as  it 
would  in  some  others  where  we  have  a  community  that  is  made  up 
primarily  of  white  people  because  of  the  fact  that  the  minority  people 
have  not  moved  in  as  readily.  They  are  beginning  to.  I  tliink  that 
you  d'm't  improve  or  make  equal  education  simply  on  the  basis  of 
racial  mixture.  There  are  other  factors  necessary *f or  tlie  improve- 
ment of  c<lucational  opportunities  for  all  people. 

Chairman  Cellek.  Would  you  say  that  in  your  city  you  are  carry- 
ing out  tl)e  spirit  of  the  Bron-ri  decision  ? 

Mrs.  Holmes.  We  are  under  a  court  ordered  plan  whereby  the 
neiglilwhood  school  concept  on  the  elementary  level  was  left  to  us. 
We  have  one  school  that  is  made  up  predominantly  of  black  children. 
They  have  a  predominantly  white  faculty  in  that  school.  The  neigh- 
borhood i.s  an  isolated  a^^^a  bound  by  a  busy  freeway,  a  railroad  track, 
and  an  industrial  complex  and  the  people  in  that  neighborhood  would 
like  \  ery  mucli  to  keep  that  school  and  they  do  not  want  their  younger 
children  bused  out  and  they  do  not  believe  tliat  we  should  want  our 
diildren  bused  in. 

This  lias  been  a  situation  that  has  vorked  beautifully.  We  cooper- 
ate with  the  people  in  that  area  ind  we  work  with  them  but  we  do 
have  the  neighborhood  school  concept  in  our  own  school  district. 

The  junior  high  and  senior  hi  ,;h  students  are  sent  to  the  junior 
and  senior  high  schools  in  theiv  areas  and  we  are  operating  under 
this  plan. 

Chairman  Celler.  Are  there  any  questions? 

Mr.  Brooks.  Mr.  Chairman,  I  would  like  to  say  we  want  to  welcome 
you  here,  Mrs.  Holmes,  and  we  appreciate  your  contribution  to  tlie 
testimony.  You  were  very  gracious  to  come  up  and  testi?y. 

Mrs.  Holmes.  Thankyou,  Mr.  Brooks. 

Mr.  McClory.  Mr.  Chairman  I  want  to  observe  that  you  have  pro- 
vided a  very  il'  'minating  statement,  very  frank  and  forthright.  I  in- 
\  orpret  your  view  of  the  crux  of  the  problem  as  bfting  the  distance  and 
the  time  involved  in  busing.  You  indicate  the  difficulty  that  parents 
have  in  participating  in  activities  with  teachers  and  students  and  that 
the  parental  involvement  is  made  difficult  when  the  school  is  a  long  dis- 
tance away. 

I  am  wondering  whether  we  might  not  have  an  adequate  answer 
to  the  problem  that  you  pose  by  a  legislative  approach  which  would 
place  s<:)me  limit  on  time  or  distance  in  transportmg  a  child  from  the 
nome  to  scliool  ?  Would  that  satisfy  the  main  part  of  the  problem? 
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Mi's.  Holmes.  It  would  certainly  be  my  opinion  that  any  workable 
solution  through  the  legislative  process  would  be  acceptable.  As  pointed 
out  in  the  testimony,  my  own  school  district  is  faced  with  a  possible 
coui't  decision  that  would  involve  consolidation  of  the  countrywide 
school  district.  So  this  of  course  is  the  major  concern  of  our  area  now. 

Mr.  McClory.  You  are  really  not  concerned  about  some  plan  that 
would  integrate  children  or  desegregate  them  from  schools  they  are 
attending  now  providing  that  there  would  not  be  too  great  distances 
jEortiie  children  to  travel?  ,  .    .        ,     i.  •  i  i. 

Mrs.  Holmes.  This  would  be  the  major  objection  and  certainly  at 
the  elementary  level,  when  the  children  are  within  walking  distance 
of  school,  a  mother  doesn't  have  to  worry  about  what  is  going  to 
happen  to  them  on  the  way  because  our  system  is  set  up  in  such  a 
manner. 

Mr.  McClory.  Thank  you. 

Chairman  Celler.  Thank  you  very  much,  Mrs.  Holmes. 
You  have  been  a  very  enlightening  witness  and  you  are  a  gracious 
lady. 

Mrs.  Holmes.  Thank  you  for  the  privilege  of  being  here. 
Chairman  Cixler.  The  next  witness  is  Mrs.  Edna  Wade,  president. 
Unified  Concerned  Citizens  of  Alabama,  Mobile. 

STATEMENT  OF  MRS.  EDNA  WADE,  PRESIDENT,  TINIPIED 
CONCERNED  CITIZENS  OF  ALABAMA,  INC.,  MOBILE 

Jlrs.  Wade.  Mr.  Chairman,  before  I  ^ve  my  opening  statement  I 
would  like  to  issue  a  very  special  thanks  to  three  people  that  work  with 
the  Judicial^  Committee,  that  being  Mr.  Zelenko,  Mr.  Hoffman,  and 
Mr.  Vance.  They  have  been  most  gracious  to  me  for  the  past  2  weeks 

and  I  appreciate  it.  .  -r» ,     Trr  j 

Mr.  Chairman  and  members  of  the  committee,  I  am  Edna  Wade, 

president  of  the  Unified  Concerned  Citizens  of  Alabama.  I  live  in 

Mobile  and  am  the  mother  of  three  wonderful  children. 

On  behalf  of  the  many  concerned  citizens  of  Alabama,  I  extend  our 

thanks  and  sincere  appreciation  for  the  privilege  of  appearing  before 

tliis  committee.  ^  i.  .      •  i.  j  j 

For  2  weeks  I  have  heard  the  testimony  of  many  distinguished  and 
learned  people.  I  have  followed  their  testimony  with  keen  interest,  and 
heard  charges  of  emotional  hysteria,  but,  gentlemen,  it  is  much  easier 
to  stand  on  the  outside  looking  in  and  make  so-called  rational 

statements.  ,         ,        •     i  i  u 

I  am  not  a  distinguished  or  learned  lawyer,  but  a  simple  layman  who 
can  speak  from  the  voice  of  experience.  All  my  life  I  have  been  taught 
that  "oxperionce  is  tb.o  best  t<»acher."  Therefore,  I  respectfully  submit 
the  following  testimony.  .  r,    j  ▼  i. 

I  am  here  in  support  of  House  Joint  Kesolution  620,  bteed-l^nt 
amendment.  Among  the  developments  in  law  and  government  dunD^ 
this  century,  none  more  completely  defies  human  reasoning  than  the 
Dosition  of  our  Federal  Government  regarding  public  schools. 
*  In  tlio  famous  Jhmm  cnse»  18  years  ago,  the  Sui)i'eiiie  Court  niled 
that  the  U.S.  Constitution  did  not  i)ermit  forcible  separation  of  chil- 
dren in  public  schools  on  the  basis  of  race.  Now  che  Supreme  Court 
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holds  that  the  Constitution  requires  forcible  mixing  of  children  in  pub- 
lic schools  on  the  basis  of  race. 

It  \vas  to  be  supposed  that  what  the  Supreme  Court  meant  in  1054 
was  that  assigning  children  to  public  schools  was  not  to  be  affected  by 
race,^or  shaped  according  to  race,  indeed,  in  my  opinion  that  is  what 
the  Court  said.  It  decided  that  the*  public  schools  should  be  operated 
"on  a  non-racial  basis." 

Yet  the  command  of  the  same  high  couit  is  now  exactly  the  opj)o^jitc. 
It  decrees  that  children  shall  be  excluded  from  schools  because  of  their 
race  and  shall  be  assigned  to  schools  because  of  tlieir  race,  and  moved 
around  among  the  schools  according  to  their  race.  It  directs  that  nice 
shall  be  a  controlling  factor.  Its  niandate  now  is  that  schools  sliall  be 
operated  on  a  racial  basis. 

In  determining  what  school  a  child  shall  be  i-cquired  to  atlond, 
school  authorities  must  first  look  to  the  color  of  his  skin  and  that  shall 
prevail  over  other  considerations  whatsoever. 

To  the  best  of  my  simple  ability  in  law  and  government  of  our 
Nation,  there  has  never  arisen  a  more  monumental  inconsistency  than 
this. 

Moreover  this  inconsistency  deprives  the  individual  of  fundamental 
libeity. 

Thus,  American  children  are  today  herded  here  and  there  by  their 
government,  according  to  race,  all  considerations  of  personal  lil^ei-tv  to 
the  contrary^  notwithstanding.  'WJiat  started  out  18  years  ago  as  a 
guarantee  of  freedom  without  regard  to  race  has  become  transformed 
into  a  vast  governmental  compulsion  based  solely  on  race.. 

The  deepest  irony  of  this  regime  is  that  it  is  claimed  to  be  required 
and  compelled  by  our  Constitution.  It  seems  incredible  that  the  Su- 
preme Court  should  interpret  our  very  charter  of  freedom  as  a  docu- 
ment which  deprives  people  of  freedom  and  on  the  grounds  of  race 
alone. 

Against  such  interpretation  it  would  appear  that  the  only  sure 
remedy  is  to  write  into  the  Constitution*  an  explicit  provision  to  the 
contrary — such  as  House  Joint  Resolution  620. 

We  have  heard  testimony  about  school  zones  in  the  shape  of  pie 
wedges.  I  really  don't  know  exactly  what  zones  this  referred  to.  hut 
our  zones  may  be  pie  shaped  but  the  pie  is  splattered  over  the  map. 

For  example,  gentlemen,  before  you.  you  see  copies  of  the  elementary 
section  of  the  metropolitan  area  of  Mobile  County.  Here  you  will  see 
a  little  A,  B,  C,  D,  E,  and  F  sections,  with  the  t)  section  here  l)eing 
bused  to  way  over  here,  with  the  F  section  heve  being  bused  clear  hero, 
with  these  children  over  here  being  bused  out  here. 

Mr.  Zkt,knko.  Hxcuse  me,  for  the  benefit  of  meml)ers  of  the  sub- 
committee, and  for  the  record,  c^n  you  indicate  the  respective 
distances? 

Mrs.  Wade.  Yes,  sir,  T  can.  I  would  like  to  give  you  a  better  example 
on  the  next  map  of  the  distances  though.  The  next'map  of  course  shows 
the  same  areas  but  with  different  schools  because  they  ai'e  middle 
schools. 

In  this  school  here,  as  you  saw  on  the  previous  map.  which  was 
located  here  and  that  was  an  8-mile  school. 
Mr.  Zfxexko.  Could  you  identi  f y  the  area  ? 
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Mrs.  W.\DE.  Tlie  area  h«tre  is  called  the  Trinity  Garden  area.  Here 
the  other  school  which  services  this  portion  was  an  8-niile  school. 
This  school  also  in  the  past,  gentlemen,  has  serviced  the  rural  sector 
of  our  county.  Undei*stand  these  maps  represent  only  the  metropolitan 
portion  of  Mobile  County  scliool  district.  These  children  are  still  com- 
pelled to  £^0  to  this  school  for  arrade  6  throu^^li  8  because  this  is  a  school 
lliat  still  resides  within  their  district.  These  cJiildren  live  many  many 
miles  and  were  originally  brought  into  8-mik  scliool  because  it  was 
the  closest  school  available  to  them. 

These  children  now  arc  bused.  If  you  bring  the  bus  straight  down 
with  no  regard  at  all  for  bus  routes,  so  forth  and  so  on,  which  I  am 
iiire  we  are  all  familiar  with,  but',  if  you  bring  them  down  straight 
down  Highway  45  which  is  the  majpr  tlioroughfare  servicing  this  area, 
I  hvy  will  l)e  bused  a  total  of  25  miles  one  way. 

These  other  children  that  you  saw  over  in  area  to  be  bused  down 
here,  as  you  can  see,  involves  quite  a  number  of  miles. 

Mr.  liuxG.vTK.  Could  you  name  the  district  so  when  we  look  at  the 
map  we  can  find  it? 

Mrs.  W.VDK.  I  would  like  to  leave  the  map.  I  have  thi'ee  maps.  T  have 
all  three  maps  of  oui-  school  system  and  I  would  like  to  leave  the  maps 
with  the  committee. 

Mr.  Jacobs.  Give  us  your  best  guess  of  the  distance  between  the 
middle  area  you  pointed  to  and  the  ai-ea  you  pointed  to  down  here. 

Mrs.  W.\DE.  This  here  would  be  approximately  in  the  neighborhood 
of  15  to  20  nn\{\s  one  wayv 

Mr.  J.vcoiiS.  Thank  you. 

Mi-s.  W.\DK.  And  I  would  like  to  submit  these  maps  to  the  committee 
for  f ui^her  study. 
Chairman  Cellp:k.  Those  will  be  accepted  for  the  files. 
-Mrs.  W.VDK.  Thank  you. 

T!ie  third  map  which  I  did  not  show  includes  the  high  schools, 
gentlemen. 

It  has  been  the  cry  of  pr()i)onents  of  busing  that  children  were  bused 
l>i\<\  schools  with  grades  for  them.  This  certainly  should  not  be,  .Mr. 
Chainnan,  but  it  is  in  fact  still  being  done  just 'for  so-called  mathe- 
matical racial  bahince.  Children  who  live  across  the  stivct  from  the 
school  are  no  longer  allowed  to  attend  that  school  because  their  skin  is 
either  white  or  black. 

Forced  busing  has  caused  many  good  schools  throughout  our  State 
to  be  dosed..  In  Alabama  alone,  by  January  26, 1970,  school  i^ropeities 
valued  in  excess  of  $100  million  were  closed  or  abandoned  by  ordei-s 
of  Federal  courts.  Gentlemen,  this  is  a  conservative  figin*e  and  we  have 
experienced  the  closing  of  even  more  schools  since  then. 

At  this  time  I  would  like  to  submit  the  Congressional  Record  of 
January  26,  1970,  and  in  it  is  a  statement  of  Senator  Allen  from  the 
State  of  Alabama. 

Chairman  Cici.ler.  That  will  be  accepted. 

(The  statement  in  the  Record  referred  to  follows :) 

(From  the  Congressional  Record,  Jan.  26, 1970] 

Mr.  Allen.  Mr.  President,  I  ask  unanimous  consent  that  I  be  permitted  to  pro- 
ceed for  15  minutes. 

Tlie  Presiding  Officer.  Witliout  ol)jection.  it  is  so  ordered. 

Mr.  Allen.  Mr.  President.  I  am  proud  to  sponsor  jointly  with  the  able  and  dis- 
tiiiKuislied  55enntor  from  Mississippi  (Mr.  Ea.^tland)  two  biUs,  both  of  which 


652 


are  recommended  by  considerations  of  simple  justice.  The  first  bill  provider  for 
compensating  State  and  local  authorities  for  replacement  cost  of  hundreds  of 
schools  which  have  l)een  closed  throughout  the  Nation  primarily  on  the  initia- 
tive of  U.S.  courts  and  Federal  agencies.  The  second  bill  removes  a  court  im- 
posed, pimitive,  and  discriminatory  impediment  placed  on  donation-s  to  private 
schools*. 

Mr.  President,  with  reference  to  the  first  mentione<l  bill,  conservative  esti- 
mates indicate  that  school  proi)erUes  in  Alhambra  valued  in  excess  of  $100  mil- 
lion have  been  closed  or  almndoned  by  orders  of  Federal  courts 

We  do  not  know  the  total  value  of  similar  properties  lost  to  use  of  the  iwople 
in  other  States.  However,  on  the  basis  of  tentative  inquiries  it  is  estimated  that 
the  depreciated  value  of  such  proi)erties  exceed  $1  billion  and  that  replacpinent 
cost  will  amount  to  muc^  more. 

One  of  the  truly  appalling  aspects  of  this  situation  is  that  many  of  the  whool 
buildings  orderetl  closed  are  relatively  new  and  modern.  They  were  built  in  the 
last  decade  which,  in  the  South,  has  witnessed  a  phenomenal  increa.se  in  appropri- 
ations for  education  and  great  .strides  In  improving  educational  opportunities 
for  all  children  regardless  of  race.  These  improvements  were  made  possible 
only  by  reason  of  dedicated  education  leadership  and  loyal  puliHc  support. 

Many  of  these  closed  schools  were  paid  for  from  proceeds  of  bond  issues  auth- 
orized by  State  legislatures.  Others  were  construcred  on  local  ii.itiative.  The  j«*o- 
ple  of  separate  communities  voluntarily  assumed  increa.sed  ad  valorem  levies  on 
their  homes  and  fann.s  in  order  to  provide  their  children  with  better  educational 
opportunities.  Thus,  the  people  are  dou  burdened  with  State  and  local  taxe.**  to 
pay  the  cost  of  schools  ordered  abandoned  by  Fetleral  authorities.  Their  chiidn^n 
are  ordered  bused  to  schools  in  distant  communities  which  are  frequentlv  over- 
crowded and  inadequate  while  their  own  local  schools  lie  idle,  vacant  and  d.-- 
teriorating.  Can  it  be  imagined  public  support  of  education  can  be  maintained 
under  such  circumstances? 

Mr.  President,  while  there  remains  some  question  concerning  the  total  monetary 
value  of  proi)erties  involved,  there  is  no  question  but  that  a  grave  injustic*^  lin's 
been  done.  This  injustice  calls  for  redress.  The  bill  that  the  Senator  from  Mis.-iis- 
sippi  and  I  have  introduced  will  provide  that  redress. 

Both  hills  are  quite  simple.  One  provides  that  the  United  Stntes  shall  com- 
pensate States  and  local  education  agencies  in  an  amount  equal  to  the  replace- 
ment cost  of  all  public  school  buildings  and  facilities  owned  by  any  such  Sfjjte  or 
agency  which  have  been  or  will  be  closed  or  abandoned  by  anv  siich  agencv  as  a 
result  of:  First,  any  order  is.sued  by  any  court  of  the  United  States:  smmd. 
compliance  with  any  plan,  guideline,  regulation,  recommendation,  or  order  of  the 
Department  of  Health.  Education,  and  Welfare;  or,  third,  actions  taken  l*v  anv 
such  State  or  agency  in  good-faith  efforts  to  comply  with  the  decisions  of  the 
U.S.  Supreme  Court  requiring  desegregation  of  public  schools. 

Mr.  President  no  effort  will  be  made  at  this  time  to  present  legal  arguments 
in  support  of  this  bill.  I  think  it  ufficient  to  point  out  that  if  it  can  l>e  >Md  that 
the  U.S.  Constitution  requires  closing  public  schooLs,  it  can  be  said,  with  more 
compelling  reason,  that  the  Constitution  also  requires  compensation  for  finan- 
cial los.ses  incurred  by  reason  of  such  closing.  If  the  property  were  taken  to  nmke 
room  for  a  Federal  highway,  compensation  would  be  provided.  Is  there  any  valid 
reason  public  school  properties  taken  by  Federal  Government  from  local' school 
authoritle.s  pursuant  to  Feder.il  programs  and  policies  .should  not  he  compen- 
sated for?  ' 

T.ot  me  mention  another  reason  why  the.se  local  school  authorities  shtmld  be 
compeasated  for  the  loss  of  use  of  schools  clo.sed  and  abandoned  on  initiative* 

It  hfis  been  in  .vears  since  the  Supreme  Court  handed  do>vn  its  origin&l  decision 
declaring  racially  segregated  schools  uncoiistituuonal.  Every  State  in  the  United 
States  which  had  school  segrenfation  laws  rei)ealed  them  or  struck  them  from  Stite 
consMtutions.  Mo.st  adopted  ''freedom  of  choice"  plans  for  a.ssignment  of  children 
on  the  basis  of  the  first  defiitttive  judicial  interpretation  of  the  Supreme  Coun 
Krown  decision  In  this  intei^retive  decision  the  district  court  said,  in  effect 
that  the  Constitution  forbade  racial  segregation  in  schools  but  that  it  did  not 
comi)el  integration.  That  interpretation  was  made  in  one  of  the  original  cases  on 
remand  from  the  Supreme  Court.  The  Supreme  Court  let  that  decision  stand. 
It  denied  certiorari.  State  and  local  school  authorities  had  a  right  to  believe 
that  freedom  of  choice"  as  practiced  throughout  the  United  States  was  con- 
stitutionally  permissible  in  the  South.  ^ 
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Nevertheless,  the  Supreme  Court  has  backtracked  and  confused  the  issues  by 
continued  use  of  undefined  legal  concepts  in  relation  to  the  meaning  of  the 
Brown  decision.  Nobody  knows  precisely  the  meaning  of  such  words  and  phrases 
as  "segregation,"  "desegregation"  "discrimination,"  "equal  protection,"  "uni- 
tary school  system,"  "system,''  **integration,"  "root  and  brancht"  and  otber:>. 
Sheer  confusion  reigns  in  U.S.  district  courts.  Confusion  compounded  by  the 
fact  that  the  Supreme  Court  denies  certiorari  in  cases  decided  on  conflicting  in- 
terpretations of  tiie  Supreme  Court  meaning  of  such  terms. 

There  is  no  authoritative  answer  to  simple  questions  like  these:  When  is  a 
school  desegregated?  What  are  the  conditions  of  a  unitary  school  system?  These 
and  many  other  questions  are  coiistaiiUy  raised  by  district  judges  and  local  school 
otBcinls.  Despite  these  unanswered  questions,  local  school  authorities  are  being 
comi>elled  to  close  schools  and  bus  children  to  achieve  what  a  HEW  official 
thinks  the  Supreme  Court  meant  !n  the  desegregation  decision. 

In  some  instances,  Federal  officials  insist  that  Federal  courts  issue  orders 
which  local  school  boards  are  simply  powerless  to  comply  with. 

For  example,  on  December  30, 1069  a  U.S.  district  court  judge  in  a  case  involv- 
ing Norfolk.  Va.,  schools  complained  that  the  U.S.  Attorney  General  had  in- 
sisted on  a  plan  to  establish  a  'unitary  school  system"  which  contemplated  clo.s- 
ing  17  public  schools  and  massive  cross  bussing  which  in  turn  would  require  a 
capital  investment  of  $4  million  for  new  buses  and  $800,000  a  year  in  increased 
busing  costs.  The  school  board  simply  could  not  comply.  The  judge  in  this  in- 
stance did  not  issue  the  order  requested  by  the  Attorney  General  but  countless 
other  judges  in  the  South  have  done  so.  The  fact  is  that  the  Attorney  Gener.il  of 
the  I'nited  States  and  the  Department  of  Health,  Education,  and  Welfare  continue 
to  insist  that  the  Supreme  Court  requires  imposition  of  such  plans  and  insists  on 
implementation  under  the  equity  powers  of  district  courts. 

Mr.  President,  some  of  the  things  done  today  under  equity  powers  of  U.S.  dis- 
trict courts  are  almost  unbelievable.  It  is  hard  to  realize  that  in  the  United 
States  equity  powers  of  district  courts  can  be  used  to  create  "affirmative"  duties 
of  elected  legislative  bodies;  that  they  can  be  used  to  subordinate  *he  health, 
snfcty,  morals,  and  welfare  of  children  to  arbitrary  ratii^s;  to  effect  .^ocio'ojjM-ai 
exiierinientation'^  involving  millions  of  schoolchildren;  to  issue  orders  impos- 
sible of  implementation  and  to  take  property  without  compensation — all  of  this 
and  more. 

Mr.  President,  from  the  standpoint  of  powers  in  government,  seldom  hi  historv 
has  there  been  a  more  potent  and  dangerous  concentration  of  powers  than 
that  rei)re.sented  by  equity  powe-s  in  the  Federal  court  when  distorted  into  a  tool 
to  effect  revolutionary  reforms,  coupled  with  the  use  of  mandatory  injunctions 
enforced  under  lowers  to  punish  for  contempt  by  impasing  confiscatory  fines  and 
imprisonment  without  benefit  of  ^rial  by  jury. 

Ol)viou.sly,  the  present  bill  to  ?omi)ensate  local  school  authorities  and  the  bill 
to  preserve  in  the  law  the  right  to  deduct  from  taxable  income  contributions  made 
to  certain  nonprofit  educational  institutions  will  not  remedy  the  chaos  which 
h.ns  been  inflicted  upon  the  South. 

It  is  our  intention  to  press  on  every  front  until  "freedom  of  choice"  is  just 
as  lawful  in  the  South  as  it  is  in  every  other  section  of  tiie  United  States. 

Mr.  President,  I  wish  it  were  possible  to  convey  to  all  Senators  a  j%nse  of  the 
inagnitufle  of  thei  *  problems.  I  say  as  sincerely  as  I  know  how  that  the  hnnd- 
writing  is  on  the  wall  and  that  no  school  system  in  the  United  States  is  going  to 
escape  the  effects  of  the  social  theories  now  being  exi>ounded  :jnd  implem<*nt(Kl 
in  school  decisions  from  the  South.  To  think  of  this  as  a  sectional  issue  is  to 
miss  the  point. 

lAit  me  mention  one  of  the  sociological  theories  w^hicli  is  being  implemented  l»v 
some  U.S.  district  -ourt  judges.  In  a  recent  case,  a  Department  of  Health.  Edii- 
cation  and  Welfare  expert  sociologist  contended  that  the  Supreme  Court  Broxni 
decision  required  "integration"  and  not  "desegregation"  which  the  expert  said 
was  merely  "mixing  bodies."  "Integration,"  on  the  other  hand,  means  a  balance  of 
"social  classes"  in  the  schools,  according  to  this  professor  and  his  intemretalion 
of  the  meaning  of  the  Brown  decision. 

If  this  social  class  mix  theory  prevails— and  it  is  being  pushed  by  Federal 
authorities— it  will  mean  that  cliildren  must  he  assigned  to  schools  on  the  basis 
of  computerized  data  on  the  incomes,  education,  employment,  religion,  and 
other  personal  information  gathered  on  the  parents  of  all  children  in  a  city  or 
community.  It  will  mean  that  children  will  he  distributed  according  to  the  so- 
cial status  of  their  parent^  throughout  every  school  in  the  community.  Such  a 
distribution  according  to  plan  can  be  accomplished  not  alone  by  bussing  but  also 
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hy  rf;^uljit(Ml  housing,  job  assi;;iiiiif'iits  creation  of  scIkk)!  parks,  and  iwrhaps  I»y 
a  sriieiiie  of  ^'impulntion  distrilmtioii"  referrtMl  to  Uy  I'n-sident  Nix<iii  in  his  Kx- 
^-cutive  order  creating  the  Rural  Community  Development  Commission. 

Mr.  President,  it  is--  no  secret  that  the  Department  of  Health.  ICducation.  and 
Welfare  is  studying  the  feasibility  of  iiivokins  e<|Uity  i^owers  of  Federal  courts 
to  levy  taxes  to  implement  some  of  these  far-reachiuff  sociological  exiH»riments 
wilh  our  children.  Authority  for  such  a  propot?ition  is  cited  in  one  of  the  recent 
puldishcd  studies  hy  the  Connuissiou  on  Civil  Rights  on  the  general  subject.. 

Is  it  coming  to  that?  Taxation  by  injunction? 

Mr.  President,  the  Federal  courts  of  this  \ati(»n  are  in  a  quagmire — the  prob- 
lem can  no  longer  he  ignore<l.  The  welfare  of  4:?.3r»3,ri67  schoolchildren  is  iu- 
volved;  billions  of  dollars  in  public  funds  are  involved :  public  support  of  e(hicn- 
tiou  is  endangered.  Ic  is  niy  earnest  belief  that  the  .situation 's  s<»  l)ad  that  the 
8eu:itc  sluadd  undertake  an  inquiry  to  determine  what  can  l>e  done  to  rtston* 
ordt»r  and  legality  to  the  mes3  created  by  departures  from  the  law  of  the  Constitu- 
tion. 

It  is  my  hope.  Mr.  President  that  the  Senate  Judiciarj*  Committ(»e  will  accept 
the  important  responsit>ility  and  that  it  might  unravel  the  coufusicu.  that  exists 
in  .school  decisions,  and  help  resolve  the  conflict  <»f  authorities  respecting  the 
social  theories  advanced  in  district  courts  for  implementation.  I  hoi)e  that 
i'lo  competence  of  sf)-called  education  experts  employed  by  the  Department  of 
Health.  Education,  and  Welfare  to  formulate  sch<ml  plans  for  submission  to  courts 
will  be  evaluated  along  with  the  justificati<m  of  ''windsliield"  inspections  of 
school  facilities  as  a  basis  for  recommending  abandonment  of  schocds. 

Stmieone  must  question  the  rationality  of  racial  ratios  or  social  class  ratios  as 
overriding  criteria  for  the  assignment  of  pupils  and  teachers. 

I  would  hoiK»  that  the  committee  would  al.so  examine  the  implications  of  a  "dual 
Constitution"  and  question  the  novel  and  dangerous  extensitm  of  equity  powers  of 
courts  with  a  particular  reference  to  a  proper  power  in  Fcleral  courts  to  levy 
t.ixes. 

The.se  are  but  a  few  of  many  aspects  of  a  monumental  problem  tlmt  needs 
thorough  re\'iew  and  evaluation  by  comiKitent  authorities. 

It  is  my  (»pinion  that  the  .Supreme  Court  needs  help.  I  hope  the  comn  ittee 
will  give  the  Court  his  needed  help. 

Mi's.  AVadk.  We  do  not  know  the  total  value  of  .similar  properties 
lost,  to  use  of  the  people  in  other  States.  However,  on  :Iie  basis  of  tenta- 
tive inquiries,  it  is  estimated  that  the  depre'»'ated  value  of  .such  prop- 
eities  exceeds  $1  billion,  and  that  replacement  cost  will  amount  to  much 
morc  (1070). 

Following  are  seven  points  that  I  believi  this  committee  will  find 
well  taken  as  to  why  busing  is  not  conducive  to  education: 

(1)  Funds  spent  on  busing  children  are  wasted  because  the  real  goal 
of  public  schools  is  to  educate  all  cliildren,  black  and  white.  Money 
wasted  on  buying  should  !)e  spent  on  critical  educational  needs,  such  as ; 
obtaininc:  more  instructional  matmals,  reducing  the  teacher-pupil  ra- 
tio, and  improving  teachers'  salaries,  to  mention  just  a  few.  Reordering 
the  sj)ending  priorities  will  insure  our  children's  right  to  an  excellent 
public  education,  which  in  turn  will  prepare  them  for  tlie  obligations 
we  all  must,  shoulder  in  our  society. 

(2)  Busing  completely  eliminates  one  of  the  most  important  pliases 
of  our  school  program.  Extracurricular  activities  are  a  vital  and  essen- 
tial part  of  a  child's  education.  They  have  been  and  continue  to  be 
our  greatest  motivation  in  working  with  our  children. 

Busing  denies  the  total  development  of  a  child,  because  our  children 
now  cannot  participate  in  athletics,  musical  programs,  drama,  art. 
theater,  Boy  Scouts,  Girl  Scouts,  and  manj,  many  other  activities  that 
develop  leadership,  responsibility,  and  child  respect  within  tlie  group. 

(3)  This  kind  of  busing  discourages  the  interest  of  parents  in  partic- 
ipating in  school  activities  with  their  child  and  teacher.  Parents  an* 
far  removed  from  their  child's  school,  and  in  today's  society  no  greater 
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need  exists  than  that  for  parents,  teacher,  and  child  to  work  on  a 
team  basis. 

(4)  Children  have  now  become  numbers  to  teachers,  and  this  com- 
pletely terminates  the  custom  of  teacher  visits  to  a  child's  home. 

(6)  The  school  is  no  longer  the  community  center  where  the  various 
groups  have  the  communahty  of  the  education  of  their  children.  These 
various  religious  groups,  social  and  financial  stritas,  have  in  the  past 
assembled  in  their  local  school  with  the  common  purpose  of  the  sup- 
port of  Dublic  education  in  the  interest  of  their  respective  children. 

(6)  One  readily  realizes  that  today  our  superhighways  and  city 
thoroughfares  are  being  constantly  improved  for  the  purpose  of 
speeding  traffic  and  the  constant  increase  in  the  number  of  vehicles. 
Where  is  the  safety  ? 

(7)  We  speak  of  accountability.  How  can  there  be  accountability  on 
the  part  of  those  in  the  teaching  profession  when  there  is  no  way  for 
parents  and  the  taxpayer  to  be  involved  ? 

Our  school  system  m  Mobile  County,  Ala.,  the  largest  m  the  State, 
has  spent  $616,604.18  for  transportation  this  year,  compared  with 
$20,822.72  for  textbooks.  Gentlemen,  this  is  not  the  total  cost,  because 
we  had  already  bought  82  school  buses  and  on  February  16,  1972,  our 
school  board  o-dered  60  more.  Wliere  does  it  all  stop? 

During  the  1966-67  school  year,  7,116  children  were  bused  in  the 
metropolitan  area,  mainly  because  of  court  orders.  In  1967-68  our 
bus  transportation  increased  to  207  buses,  with  22,094  students  being 
bused  mainly  because  of  coart  orders.  In  1969-70  school  term  our  public 
school  enrollment,  dropped  from  82,000  to  about  73,500. 

Bv  the  opening  of  1971-72  school  year,  it  dropped  to  62,000,  with 
the  busing  of  more  than  27,000  and  a  bus  fleet  of  about  316— and  an 
additional  60  units  being  ordered. 

Since  1969  private  schools  have  sprung  up  like  weeds.  We  now  have 
them  by  the  score  throughout  our  county,  and,  gentlemen,  I  would  like 
to  bring  to  vour  attention  that  not  all  of  these  schools  are  white.  There 
are  several  black  private  schools  in  our  county  also. 

While  I  have  nothing  against  private  schools,  the  withering  away  of 
a  good  public  school  system  is  a  tragedy.  This  committee  can  help  stop 
the  demise  of  public  schools  by  supporting  House  Joint  Resolution 
620. 

In  the  past  2  weeks,  I  ha^  e  heard  testimony  that  violence  and  turmoil 
within  the  school  system  are  on  the  decline.  This  is  not  true.  We  have 
disruption,  rape,  student  riots,  knifings,  robbery,  teacher  attacks,  bomb 
threats,  fire/bombings,  vandalism,  murder,  children  blinded  and  severly 
l)eaten.  This  does  not  sound  like  a  decline  to  me. 

And  gentlemen,  upon  my  arrival  back  home  I  would  furnish  this 
committee  with  the  police  and  board  of  education  facts  substantiating 
these  statements. 

Our  schools  have  been  subjected  to  a  police  state,  if  not  by  regular 
policemen,  then  by  parent  patrols  at  the  request  of  our  school  board. 
During  many  of  the  riots  the  number  of  policemen  required  to  quiet 
them  left  the  balance  of  our  county  in  dire  need  of  protection. 

Many  such  riots  have  resulted  because  of  the  bitterness  of  the  student 
body  because  their  school  was  closed  and  they  were  thrust  into  another 
school  which  they  did  not  wish  to  attend.  These  children  had  pride 
m  their  schools  and  rebelled  the  only  way  they  knew  how.  They  issued 
the  cry,  "Reopen  our  school." 
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Not  only  has  the  forced  busing  and  forced  closing  of  schools  caused 
this,  but  also  it  has  been  the  spawning  grounds  for  people  who  would 
like  to  see  the  fall  of  public  education  and  also  the  fall  of  the  American 
way  of  life. 

Manj^  who  receive  Federal  grants  could  not  do  so  unless  thei-e  are 
disruptions  within  our  schools.  I  charge  that  this  money  would  be 
more  wisely  spent  if  put  into  the  schools  themselves.  I  also  charge  that 
the  reason  many  school  superintendents  protested  the  banning  of  the 
use  of  Federal  funds  for  busing  was  that  they  simply  would  ba  unable 
to  afford  the  busing  imposed  on  them  otherwise. 

The  effect  of  busing  orders  in  Alabama.  Widespread  busing  orders 
have  created  havoc  in  public  education  in  Alabama. 

Approximately  27  cities  instituted  transportation  systems  in  Ala- 
bama since  1967.  Tlie  total  cost  of  these  transportation  systems  runs 
into  several  millions  of  dollars.  This  money  was  diverted  from  other 
vital  programs.  Many  of  these  programs  are  now  operating  at  bare 
subsistence  levels  of  operation  as  a  result  of  this  diversion  of  funds. 

Court  ordered  busing  has  resulted  in  the  closing  of  many  *5chools 
throughout  the  State.  The  State  department  of  education  estimates 
that  278  schools  have  been  closed  in  Alabama  since  1968,  primarily 
because  of  court  orders,  and  that  the  valuation  of  these  schools  exceeds 
$2^  million. 

The  students  who  were  displaced  from  these  schools  were  reassigned, 
in  many  instances,  to  schools  that  are  terribly  overcrowded.  It  is  not 
unusual  for  some  schools  to  have  40  to  50  pupils  in  a  single  class  as 
a  result  of  this  overcrowding. 

Many  thousands  of  children,  both  black  and  white,  are  leaving  the 
public  schools  for  private  schools  These  children,  for  the  most  part, 
are  from  families  of  iniddle-  an  I  upper-income  levels. 

The  parents  in  this  financial  group  have  generally  been  recognized 
as  the  leading  advocates  of  more  taxation  for  better  public  education. 
Many  of  these  parents  have  ceased  to  work  on  behalf  of  improving 
public  education  as  a  direct  result  of  their  lack  of  confidence  in  the 
public  education  system.  This  loss  of  confidence  was  brought  about 
by  the  chaotic  conditions  which  court  orders  have  created. 

Many  community  systems  in  Alabama  have  been  completely 
destroyed  as  a  result  of  court  ordered  busing.  One  Alabama  system 
was  ordered  to  buy  buses  to  comply  or  close  up  its  schools.  This  system, 
the  Pleasant  Grove  school  system,  was  financially  unable  to  buy  buses 
and  reported  this  fart  to  the  U.S.  district  court  in  Birmingham  which 
was  hearing  the  case.  This  court  then  ordered  the  Pleasant  Grove 
system  to  close  its  doors.  Tlie  court  then  ordered  a  neighboring  system 
to  enroll  the  pupils  who  found  themselves  without  a  school. 

Hobson  City,  Ala.,  is  the  oldest  predominately  black  community 
in  Alabama.  The  city  was  incorporated  in  1899.  Hobson  City  had  a 
school  in  which  its  citizens  took  great  pride.  This  school  served  as  a 
hub  for  many  community  activities. 

Most  of  the  pupils  attending  this  school  lived  within  walking  dis- 
tance of  the  school.  The  bureaucrats  who  think  they  know  what  is  best 
for  Hobson  City  filed  a  plan  to  "pair"  the  Hobson  City  School  with 
another  school  in  another  separate  school  system.  The  U.S.  court  or- 
dered such  pairing  and  the  Hobson  City  School  was  paired  with  one  at 
Oxford,  Ala.  As  a  result  of  this  "pairing"  two  communities  have  lost 
their  sense  of  pride  that  they  had  m  their  local  school. 
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These  systems  will  suffer  an  inevitable.  Ios«  of  financial  support  from 
these  communities.  Private  schools  hav3  tilready  opened  in  this  area. 
Several  more  private  schools  are  in  ti*'^  planning  stage  in  the  Hobson 
City-Oxford  area. 

How  can  we  talk  out  of  both  sides  of  our  mouths  at  the  same  time 
and  say  that  children  are  not  bused  to  reach  racial  balance,  but  for 
desegregation  ?  ^\niat  is  the  difference  between  the  two  ?  There  are  chil- 
dren who  are  actually  fed  breakfast  on  the  bus  or  through  a  free  break- 
fast program  at  school. 

Gentlemen,  in  my  opinion  there  is  no  way  you  can  take  the  rights  of 
some  away  and  give  them  to  others  and  call  it  equality.  Therefore,  the 
only  sure  way  to  guarantee  the  rights  of  all  children  is  through  a  con- 
stitutional amendment. 

It  has  been  said  that  not  one  of  the  court  orders  has  been  imposed  to 
reach  a  "racial  balance"  as  an  unavoidable  obligation  of  the  school 
system,  but,  gentlemen,  try  telling  this  to  school  boards  who  have  been 
instructed  by  courts  to  reach  a  60^0  percent  ratio  of  teachers  and  stu- 
dents, and  who  have  been  faced  with  a  ,000  fine  and  an  additional 
fine  of  $1,000  a  day  thereafter. 

I  might  add  that  somebody  has  been  straining  at  gnats  to  say  that 
the  court  has  not  ordered  busing,  rndcrst^iud,  gentlemen,  I  am  a  lady 
not  a  lawyer. 

I  will  read  from  the  Davis  versus  Board  of  Education  of  Mohilr, 
County: 

*  •  •  nearly  all  Negro  schools  rather  than  those  as  projected  by  Court  of 
Appeals.  The^e  figures  are  derived  from  report  of  school  board  in  district  court. 
This  was  brought  to  our  attention  In  supplemental  brief  for  petitioners  filed  Octo- 
ber 10,  1070.  and  has  not  been  challenged  by  resiwndents,  as  it  has  been  held 
neighborhood  school  zoning,  which  based  strictly  on  home-to-school  distance  are 
on  unified  geographic  zones.  It  is  not  a  constitutionally  permissible  remedy  nor 
is  it  per  se  adequate  to  meet  the  remedial  responsibilities  of  local  boards. 

Having  once  found  violation,  a  district  judge  or  school  board  should  make  every 
effort  to  reach  greatest  degree  of  actual  desegregation,  taking  into  account  the 
particularities  of  the  situation. 

A  district  court  may  and  should  con.sider  the  use  of  all  available  techniques, 
including  restructuring  of  attendance  zones  and  both  contiguous  and  non- 
contiguous attendance  zones. 

There  is  an  insert. 

On  the  record  before  us,  it  is  clear  that  the  Court  of  Appeals  felt  constrained 
to  treat  the  eastern  part  of  metropolitan  Mobile  in  isolation  from  the  rest 
of  the  ichool  system  and  that  inadequate  consideration  was  given  to  possible  use 
of  bus  transportation  and  split  zoning. 

For  these  reasons  we  reverse  the  judgment  of  the  Court  of  Appeals  as  to  the 
parts  dealing  with  <5tudent  assignment  and  remand  that  case  for  development  of  a 
decree  that  realistically  works  and  promises  to  w'ork  now. 

In  my  opinion  there,  gentlemen,  they  did  order  our  school  board  to 
bus. 

Gentlemen,  the  course  of  grave  injustices  is  very  clear  and  the  only 
way  to  ri^ht  these  injustices'is  to  adopt  the  constitutional  amendment 
House  Joint  Kesolution  620.  This  amendment  would  restore  local  con- 
trol of  tlie  neighborhood  school.  It  would  guarantee  parents  the  right 
to  choose  what  tliey  feel  to  be  best  for  t'l'eir  children.  Without  that 
right,  wo  become  mere  puppets  of  a  Federal  dictatorship  aJid  judicial 
tyranny. 

Thank  on  again  for  the  opportunity  to  appear  today  and  present 
our  views. 
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Chaiman  Cellek.  I  am  in  receipt  of  a  communication  from  Dr. 
Glenn  Edgerton,  Presbyterian  Church  of  Auburn,  Ala.  Among  other 
things  he  says  the  following: 

It  is  apparent  to  me  that  such  an  amendment — 

The  amendment  that  you  speak  of — 

would  be  a  major  setback  for  what  many  of  us  have  been  working  for  in  tlie 
South  for  a  long  time;  namely,  a  society  our  children  can  help  shape— less 
marked  by  the  inequities  of  racial  prejudice. 

While  I  can  understand,  and  sympathize  with,  the  desire  to  liave  children 
go  to  school  in  their  own  neighborhoods,  so  long  as  neighborhoods  continue  to 
be  racially  exclusive,  and  so  long  as  white  people  keep  running  into  ever  more 
distant  enclaves  simply  to  escape  black  people,  then  so  long  it  seems  to  me  nec- 
essary to  try  to  free  children^  black  and  white,  from  thp  ghettos  of  which  they 
live  and  suffer  deprivation. 

While  I  can  speak  about  the  merit  of  busing  to  alleviate  black  deprivation, 
I  want  most  of  all  to  speak  about  white  deprivation.  I  simply  do  not  want  my 
sons  (John,  age  8;  George,  age  9)  to  be  educated  in  a  white  ghetto. 

Educaticji  iH  much  more  than  excellent  graded  learning  of  language  and  math 
skills,  in  my  judgment.  It  is  education  for  hunmn  intercourse  in  the  world. 
My  children  would  liave  no  possibility  to  share  in  their  most  formative  years 
with  some  beautiful  black  children  in  learning  and  growing  experiences.  The 
public  schools  occupy  so  many  of  their  waking  hours  and  experiences  that  I 
could  never  adequately,  in  their  non-school  hours,  provide  these  experiences. 

My  neighborhood  is,  sadly,  segregated.  Hie  only  way  I  know  for  our  neigh- 
borhood to  become  fully  integrated  will  be  when  my  neighbors  have  had  enough 
contact  with  black  people  in  PTA,  on  school  project  committees,  and  by  sharing 
their  children's  pleasure  as  other  children  of  another  color,  that  it  begins  to 
dawn  upon  them  that  black  neighbors  would  be  a  joy  and  an  enrichment  of 
life. 

To  stop  busing  would  be  to  end  all  of  those  emerging  possibilities  as  well  as 
damage  my  own  white  children  who  need  their  present  experience  so  much,  now 
and  for  the  days  ahead. 

Some  day  when  we  can  move  to  a  society  in  which,  in  my  neighborhood  there 
Is  such  diversity  of  color  and  variety  of  experience  that  a  school  in  the  neigh- 
borhood would  contain  all  the  ingredients  for  the  education  my  child  needsi, 
we  can  do  away  with  busing — and  probably  with  the  forms  of  school  we  have  now, 
too— but  until  then,  busing  is  essential,  not  only  for  black  children  but  for  my 
children,  George  and  John, 

For  my  wife  and  myself  and  what  I  am  sure  are  larger  groups  of  people  in 
the  South  as  well  as  elsewhere,  I  would  be  glad  to  testify. 

Mr.  Counsel,  I  would  like  you  to  put  in  the  record  some  information 
about  the  State  of  Alabama. 

Mr.  Zelexko.  Mr,  Chairman,  a  response  from  HEW  was  just  re- 
ceived by  the  committee  yesterday  and  we  are  endeavoring  to  get 
copies  made  for  each  member  of  the  subcommittee  on  pupil  desegre- 
gation and  transportation  data. 

In  referring  to  the  material  the  Department  of  Health,  Education, 
and  W^lf^re  has  sent  to  the  subcommittee,  I  should  read  in  the 
following: 

That  in  1967-68  in  the  State  of  Alabama,  50.5  percent  of  the  student  popula- 
tion was  transported  by  bus.  In  the  school  year  1970-71,  47.6  percent  was  trans- 
ported. 

Also,  for  Mobile,  Ala.,  the  figures  submitted  by  the  Department 
show  that  out  of  a  school  enrollment  of  approximately  69,000  students 
in  Mobile  Coimty,  Ala.,  in  1970, 26  percent  of  the  pupils  enrolled  were 
transported  at  public  expense.  For  1071, 39.5  percent  were  transported. 

We  also  have  figures,  Mr.  Chairman,  through  1970  (no  figures  were 
available  from  HEW  thus  far  for  1971),  showing  the  amount  of  de- 
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segiegation  in  the  Mobile  school  system.  That  data  show  that  ap- 
proximately 10  percent  of  the  black  student  population  was  enrolled 
in  100-percent  minority  schools,  ai)proximately  54  percent  were  en- 
rolled in  schools  whicK  had  80  to  100  percent  minority  students,  and 
approximately  18  percent  were  enrc'led  in  schools  in  which  black  stu- 
dents were  in  the  minority  less  than  50  percent.  This  data  will  be 
placed  in  the  record. 

School  desegregation  data  for  Mobile.  Alabama,  furnished  by  the  Department 
of  Health,  Education,  and  Welfare,  (which  subsequently  wa.s  amended  to  in- 
clude information  for  the  1971-72  school  year)  follow : 

Table  1. — OjB^ce  for  Civil  Rights — Special  Hurvey  for  the  State  of  Alabama 

1967-  68:: 

Average  daily  attendance  

Pupils  transportation  

Percent  pupils  transportation 

1968-  459: 
Average  dally  attendance. 

Pupils  transportation  

Percent  pupils  transportation 

1969-  70: 

Average  oaily  attendance  

Pupils  transportation  

Percent  pupils  transportation 

1970-  71 : 

Average  daily  attendance  

Pupils  transportation  

Percent  pupils  transportation. 

1971-  72 : 

Average  daily  attwidance  

Pupils  transportation  

Percent  pupils  transportation. 


TABLE  2.-100  LARGEST  (1970)  SCHOOL  DISTRICTS  PUPILS  TRANSPORTED  AT  PUBLIC  EXPENSE  (FALL  1970 

AND  1971  UNEDITED  DATA) 


A 

8 

C 

Total  pupils 
in  schools 
which 
answered 
the  trans*  - 

Pupils  transported 

N  umber  and  percent  of  schools 
whtch  answered  the 
transportation  question 

Number  Percent 

portation 
question 

Number 

Percent  < 
of  A 

Mobil's  County.  Ala.:i 

1970...-...™..-..-...... 

1971..;;.;;;.:;.-..:.:;;;... 

69.791 

:.:......>.  66,593 

18, 147 
26.285 

26.0 
39.5 

83  100 
82  100 

787. 714 
397.754 
50.5 

786, 218 
394.864 
50.2 

777. 123 
360. 087 
45.6 

754. 014 
359, 486 
47.6 


>  District  implementing  a  court-ordered  desegregation  plan. 
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aaWn  '      «>-thu^  at  this  point? 

the  int^^retetion  of  thLX?"  If  ^      ""'^u^       ^^^P  ^  clarify 

ffifcr™"-— ^^^^^^^ 

w*'"  map  I  believe  would  bear  upon  the  question 

of  ttis  map  but  also  of  the  maps  that  are  pertoinine  to  the  LS 

Mr.  Poet.  Would  the  witness  also  make  reference  in  her  formal 
totejon^  to  other  mformation  she  ejpeeted  to  aceumulalj  whTT 

inJiilSTtSSrrast.t''      '  ^"  *" 

Mrs.  Wade  That  was  pertainin^r  to  the  balance. 

maSSfenSrSr  ""^ 
Mrs.  Wade.  Yes,  sir. 

Pni^^^^  flt^''^  newspaper  Thermofax  copies  that  show  the  inconsist- 

Eul'idSce"'^''^      ^'"^"^      p"^"''  ^'^i^^'J  ^y^^^ 

Chaimmn  Ch^ler.  That  will  be  retained  in  the  committee  file. 

Mrs.  Wade.  That  is  fine.  I  would  like  to  submit  them  for  your 
approval  and  for  your  supervision,  and  also  for  you  to  study. 
r.n^ir^L-r^u^!*'"^  y^'^  ^^^^y  ^"       Pfist  2  weeks  any  number  of 
V?'^^  ^^""'I       committee,  an(},  as  I  told  Mr.  Zelenko  yes- 
^^^'J-  "1  '"^"y  instances,  even  though  the  people 

opposed  are  on  opjposite  teams,  things  that  I  could  agi^  with. 
n^iVflTvLT  UM  sometliing  to  the  attention  of  this  com- 

mittee,  that  while  Mr.  Coleman  very  aptly  represented  NAACP  Legal 
Defense  Fund,  I  would  also  like  to  inform  this  committee  that  they 
charged  that  they  are  for  the  quality  education  of  children,  and  that 
alone,  but,  gentlem.;;.',  the  local  NAACP  defense  attorney  in  Mobile, 
Ala.,  has  demanded  a  quarter  of  a  million  dollars  as  attorney  fees 
from  our  school  board.  Now,  this,  to  me,  is  not  conducive  to  the  quality 
eaucation  of  our  schoolchildren,  and  this  15  a  matter  of  public  record. 
Vou  do  not  have  to  take  my  statement  on  that. 
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Mr.  McCuLLocH.  Mr.  Chaiiinan,  I  ghould  like  to  ask  a  question  there. 

Over  how  long  a  period  have  the  services  been  performed  for  which 
he  is  making  such  a  charge  against  the  board  ? 

Mrs,  Wade.  Tliis  lawyer  has  not  performed  any  services  for  our 
school  board,  Mr.  McCulloc^h.  He  has  i>erf ormed  services  for  the  plain- 
tiff, and  this  is  as  pertaining  to  the  Charlotte-MeckUnhurg  decision. 

Mr.  McCuLL  OCH.  How  many  hours  has  he  worked  on  that  case? 

Mrs.  Wade.  He  has  presented  none,  to  the  best  of  my  knowledge.  He 
has  presented  no  estimate  of  hours.  This  was  brought  out  in  an  article 
in  our  newspai^r,  and  our  school  board  did  concede  that  they  would 
give  him  a  hundred  thousand. 

They  have  protected  the  amount.  They  did  concede  they  would  give 
him  a  hundred  thousand,  but  he  said,  "No,  that  is  not  enough.  I  won't 
settle  for  less  than  a  quarter  of  a  million  dollars." 

Mr.  McCuLLocH.  You  furnish  me  whatever  evidence  you  have  of 
the  services  performed. 

Mrs.  Wade.  Yes,  sir;  I  will  be  glad  to. 

Mr,  HuN('ATe.  Mr.  Chairman,  may  I  Interject  a  moment  here  before 
you  go  ahead? 
Chairman  Celler.  Yes. 

Mr.  Hungate.  You  have  a  vast  amount  of  people  wanting  to  be 
heard  on  this  issue.  I  appreciate  the  necessity  that  on  occasions  we  itm^h 
receive  statements  -w'hen  people  don't  appear  themselves,  as  with  the 
minister  whose  letter  you  read  and  with  HEW,  but  for  my  own  part, 
I  would  like  to  say  whenever  possible,  I  think  it  is  very  helpful  to  the 
committee  that  i^ople  who  offer  testimony  also  subject  themselves  to 
the  questioning  of  the  committee.  I  would  say  that  particularly  with 
reference  to  HEW. 

Mrs.  Wade.  Me,  too.  I  would  firmly  agree  with  that,  Mr.  Hungate, 
because  I  don't  think  HEW  has  had  the  full  basic  concept  of  what 
should  be  the  main  portion  of  this  problem,  and  that  is  the  education 
of  our  children. 

I  think  maybe  not  all  of  the  Department  of  HEW  has  this  opinion, 
but  certainly  the  ones  we  have  seen  in  our  portion  of  the  country  have 
presented  this  point  of  view  to  us. 

Understand,  gentlemen,  we  are  now  operating  under  a  court-ap- 
proved plan,  and  also  to  give  you  another  instance  on  HEW,  our  plan 
also  included  even  the  social  fl^ivities  in  the  school. 

Well,  this  was  good  enough  for  the  court,  but  HEW  people  came  in, 
and  they  went  to  the  schools  and  did  so-called  record  and  factfinding, 
and  they  were  very  disappointed  as  to  what  was  going  on. 

While  the  court  is  not  disappointed,  HEW  is  disappointed,  and,  gen- 
tlemen, our  school  board  and  cur  children  and  our  community  cannot 
serve  two  such  persons.  We  cannot  ser^'e  tw  )  gods.  In  other  words,  gen- 
tlemen, wo  have  got  to  have  a  choice  between  one  or  tlie  other  whicli 
we  are  going  to  serve,  and  which  we  are  not  going  to  serve. 

Gentlemen,  I  would  like  to  state  for  the  record,  I  dont  believe  in  en- 
forced anythinjr.  I  think  people  should  liave  the  right  to  choose  what 
is  best,  and  I  think  T>eople  are  not  beinir  defiant  for  defiance's  sake,  but 
for  the  riffhts  that  should  be  guaranteed  to  us  all. 

I  think  we  really  are  guaranteed  all  of  these  rights  by  the  Constitu- 
tion, but  undoubtedly  it  has  been  seen  fit  to  misconstnie  these  mean- 
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ings.  Also  it  may  have  been  that-  the  lower  courts  also  have  miscon- 
strued the  rulings  meant  by  Supreme  Court  Justice  Burger. 

I  am  not  saymg  that  this  cannot  be.  But  without  the  committee 
actually  conducting  a  thorough  investigation  into  all  of  these  fields, 
we  will  never  know,  gentlemen. 

And  I  appreciate,  too,  that  this  is  the  fii'st  time  that  has  been  offered 
before  the  United  States  of  America  the  benefit  to  hear  both  sides, 
gentlemen.  I  think  this  is  conducive  to  the  whole  program,  to  hear 
both  sides. 

But  I  also  would  like  to  state  that  on  October  18, 1  carried  petitions 
asking  for  a  constitutional  amendment,  and  placed  them  on  the  ex- 
ecutive desk  of  the  President  of  the  United  States.  These  were  people 
I  had  come  in  contact  with  on  a  trip  to  Washington.  I  had  placed 
there  approximately  30,000  signatures,  and,  gentlemen,  I  am  very 
proud  to  say,  out  of  these  30,000,  there  were  approximately  one-third 
of  these  signatures  that  were  black. 

Not  only  has  this  been  true,  but  we  have  also  had  black  parents 
enter  smt  against  such  forced  things  in  our  county  in  Mobile,  Ala. 
These  people  ane  saying  they  want  the  right  to  choose. 

Chairman  Celler.  We  admire  your  work,  and  we  appreciate  the 
contribution  you  have  made  this  morning.  We  are  very  grateful  to 
you,  and  the  committee  will  place  in  the  record  any  mat-erials  that 
will  help  us  in  this  problem. 

We  have  one  other  witness  to  hear  and  an  impending  quorum  call. 

Mr.  Jacobs.  I  thank  you  for  your  testimony. 

I  read  one  phrase  in  your  testimony  that  puzzled  me.  You  said 
there  were  blacK  private  schools? 
Mrs.  Wade.  Yes,  sir;  there  are. 

Mr.  Jacobs.  One  wonders,  are  those  segregated  black  schools? 
Mrs.  Wade.  Yes,  sir. 

I  don't  know  whether  it  is  the  policy  of  the  schools  not  to  permit 
whiter  to  them,  but  the  fact  is  they  are  all  black,  and  the  ^act  also 
is  that  some  of  the  so-called  white  private  schools  are  not  all  white, 
that  th^  have  a  policy  of  allowing  black  children  to  come  in. 

Mr.  Jacobs.  Is  that  generaly  true  of  the  white  schools,  also,  they 
do  permit  blacks  to  enter,  as  far  as  yon  know  ? 

Mrs.  Wade,  f  es,  but  this  has  happened  just  this  year  in  some  of 
them. 

I  would  like  to  bring  out  the  fact  that  these  black  private  schools 
did  not  exist  prior  to  court  ordei^s  in  1969.  There  was  just  one  of  them. 

Mr.  Jacobs.  It  has  been  the  policy  of  neither  private  school  to 
exclude  either  'nee? 

Mrs.  Wade.  I  cannot  state  the  policy  on  the  black  schools,  only  che 
policy  on  some  of  the  white  schools,  i  could  not  spoiik  for  all  of  the 
private  schools. 

I  am  concerned,  Mr.  Jacobs,  with  public  3ducation. 

Chairman  f  eller.  Thank  yon  vovy  much. 

Our  next  and  final  witness  is  Mr'.  Mario  Diaz,  president,  Board  of 
PMucation,  Southgate  C  ommunity  School  District,  Southgate,  Mich., 
who  comes  here  at  the  suggestion  of  our  distinguished  member  from 
Michigan,  Mr.  Dingell. 
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Mr^'Cz  A  r"vT"  welcome  you  both. 

r^^^Xlm^^l^tS^r^r  t««t™ony  of  many  wit- 

and  brie^;  and  T  thoiSht  ?ha?l?'^    ^  hour 

al|ttlelonVr,butI^^^^^^^  should  have  been 

Ed^Lr  innh^^S^y^o^li^^^^^      P^?^^^-*  Board  of 

Detroit  metropoliten  ria  rcPo5;„?j'i  community  is  in  the 
miles.  The  schciolsysLmSonsneSKl^"?^^^^^^^  ^  square 

There  are  two  high  schooirnnp  ^n^?i  •  'u^  students  m  grades  1-12. 
elementary  schoof  '  '"'ddle  sdiool,  and  11 

will  'sSzTg^i!  rrjf^as  "aSr/r"^.   -  and 

mony  will  revfS  any«  ing  t^' ^S^JJ^X:?'"'  ^f^^" 
^'•^district  student  transporSio^        ^  mandatory 

caJ^tt^n^ Xufc^^  beliefs  of  pmcti- 

tr^,  and  the  s^vfral  ^^^L^t^oZlf^^^^^^^ 

taSr^rialnfreSS^^^^^^ 

a  manner  that  even  small  pMW-  throughout  the  district  n  such 
with  ease  and  Xy  ^  ^^^k  to  their  schools 

part     S  K  r  IVff.if  '-Portant 

fcgin  to  look  forward  toeing  to^^^^  P^^'  ^^ey 

edSoX^adopffi  ToCt:tt:^£  ^•^V  ^^"^  «^ 

neighborhood  sch<^l  and  nTL  subSftlff L'^'i"^  ^  "^^^'^^^  ^is 
extreme  emergency.  "       ^  transfer  except  in  case  of 

an5c5,JSofESdrol&^  been  purchased  in 

tions  that  will  pennTS^n^n  /f^^"^  are  situated  in  loca- 
half  miletotheit-Sl  attendance  to  walk  not  over  one- 

thenS^rSod^S^ 

young  adult.  We  do  not  fepulnf  'u  ^*b,^''     ^e  5  years  old  or  a 

will  ^served,  whetherlhey  41  ^^ool  students 

a  mandate  to  put  an  abrunt  fn3V«  Southgate  or  .some  other  city,  by 

beneficial tomftbnsofthSlchUdren'  ''"''P*  '""''^  ^ 
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The  city  of  Southgate  is  not  against  integration.  We  are  against 
busing  of  our  children  from  within  our  community  to  any  other 
community,  for  that  matter. 

In  fact,  to  make  a  specific  point  as  to  the  quality  of  citizens  we  have 
in  our  own  community,  and  to  indicate  to  you  that  we  are  not  preju- 
diced, we  have  different  minority  groups  in  town,  and  the  smallest 
hiinority  group  within  the  community  happens  to  be  the  Cuban  com- 
munity, of  which  I  happen  to  be  a  member,  and  there  is  only  one 
Cuban  in  the  community,  and  I  happen  to  be  the  president  of  the 
school  board.  So  that  point  I  make  because  I  am  truly  proud  of  the 
action  of  our  citizens. 

We  are  strongly  against  the  busing  of  children  to  other  districts, 
because,  in  fact,  I  moved  into  that  particular  community  because  I 
wanted  my  children  to  be  able  to  walk  to  school  in  safety,  to  be  con- 
nected with  the  school,  closely  to  the  homes,  and  in  order  for  parents 
and  teachers  to  work  out  some  of  the  individual  problems  that  each 
child  may  have. 

We  are  strongly  against  the  busing,  and  I  hope,  quoting  the  dis- 
tinguished chairman  of  this  committee,  Mr.  Celler,  at  the  beginning 
of  these  hearing  he  made  a  statement  that,  "I  will  seek  the  most  effica- 
cious answer  to  this  complex  social  and  legal  problem  for  the  benefit 
of  all  Americans." 

I  sincerely  hope  that  this  committee  will  find  a  solution  to  this  grave 
problem. 

As  an  immigrant,  I  came  to  this  country  in  1949. 1  don't  have  to  tell 
you  that  for  an  immigrant  to  become  a  citizen  is  a  long  struggle.  In 
fact,  I  loved  tliis  country  before  I  even  came  here.  I  looked  to  America 
as  a  great  horizon,  the  land  jf  opj)ortunity,  the  land  of  freedom,  the 
land  of  choice,  and  a  land  in  whicii  the  people  can  live  and  guide 
the  lives  of  their  childrvjn  as  they  wisli  to. 

I  believe  that  if  we  are  forced  to  mandate  to  our  citizens  here,  "We 
don't  care  what  your  choice  is  in  regard  to  where  your  children  should 
go  to  school.  We  are  going  to  send  them  over  tliere  across  15  or  20  or 
30  miles,"  I  think  that  we  are  depriving  that  particular  citizen  of  his 
freedom  of  choice. 

I  love  this  country  greatly,  but  the  day  that  we  in  America  lose 
the  freedom  of  choice,  then  that  is  the  time  for  the  people  to  start 
making  some  changes. 

Gentlemen,  it  is  a  great  privilege  to  be  here,  for  many  reasons. 

Mr.  Celler  represents  to  me  a  great  inspiration  in  many  ways.  He 
is  a  man  that  I  heard  about  and  I  read  about  for  many  years,  even 
when  I  was  back  in  my  own  country. 

So  I  believe  that  the  opportunity  you  have  offered  me,  and  this  com- 
mittee has  offered  me  is  a  great  privilege. 

I  thank  you. 

Mr.  Cbller.  I  must  thank  you  for  those  kind  words. 
That  is  the  bell  calling  us  to  the  House  for  a  quorum* 
We  are  grateful  to  you  for  your  testimony. 
Mr.  Diaz.  Thank  you. 

Mr.  HtJNGATE.  Mr.  Chairman,  T  would  like  to  ask  that  a  statement 
of  the  Committee  for  the  Preservation  of  Local  School  Districts, 
Florissant,  Mo.,  be  placed  in  the  record  at  this  point. 

Chairman  Celler.  Without  objection,  the  statement  referred  to  will 
be  placed  in  the  record. 

(The  statement  follows  \) 
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Statement  of  the  Committee  fob  the  Pbesebvation  of  Local  Scpool  Districts, 
Florissant,  Mc,  Pebtainino  to  Proposed  Constitutional  Amendments  and 
Other  Legislation  Respecting  the  Transportation  and  Assignment  of 
Public  School  Students 

Mr.  Chairman,  as  a  brief  introduction  to  the  concerns  of  The  Committee  tor 
the  Preservation  of  Local  School  Districts  and  to  our  position  regarding  the 
forced  busing  of  public  school  children,  allow  us  to  establish  the  local  situation 
in  St.  Louis  County,  Missouri. 

On  Sept.  3,  1971  the  U.S.  Justice  Department  filed  a  suit  in  U.S.  District 
Court  charging  several  local  school  districts  with  perpetuating  illegal  segrega- 
tion in  a  neighboring,  pre<lominantly  Negro,  school  district.  The  fetieral  allega. 
tions  also  include  the  illegal  denial  of  equal  protection  of  the  law  in  violation 
of  the  fourteenth  amendment  to  the  U.S.  Constitution  and  Title  IV  of  the  Civil 
Rights  Act  of  1964,  in  that  State  and  local  school  authorities  have  failed  and 
refused  to  take  the  necessary  steps  to  provide  equal  educational  opportunities 
for  the  students  in  the  predominantly  black  district.  Tliese  allegations  are  not 
true  and  will  be  successfully  refuted  in  court. 

We  see  in  this  pending  federal  court  action  the  seeds  of  destruction  for  the 
public  schools  of  St.  Louis  County.  If,  however,  the  Justice  Deptirtiuent,  through 
legal  manipulation,  should  prevail,  then  the  presiding  federal  judge  may  choose 
to  prescribe  the  busing  of  students  by  court  order. 

Since  forced  busing  has  become  an  issue  because  of  the  federal  government's 
attempt  to  force  integration  and  ^  eliminate  segregation,  perhaps  a  closer  look 
at  these  fundamental  terms  is  in  order. 

Integration — "to  form  into  a  whole;  to  unite,  or  become  united."  When  applied 
to  racial,  ethnic  or  rel.^ious  groups,  integration  is  generally  agreed  to  by  an 
overwhelming  number  of  Americans.  Who  in  good  conscience  can  disagree?  The 
only  question  is,  how  do  we  achieve  this  goal?  Will  it  be  integration  by  the 
desires  of  the  people,  achieved  peaceably  with  lasting  results,  or  will  be  inte- 
gration by  force  of  law — and  as  every  'awmaker  knows,  law  is  force. 

If  our  course  is  set  on  achieving  integration  by  force  of  law,  then  who  decides 
the  ratios?  How  are  these  ratios  to  be  achieved?  How  are  these  laws  to  be 
enforced?  And  the  ultimate  question,  will  integration  be  successfully  achieved? 

We  are  all  aware  of  the  civil  rights  movement  of  recent  years,  the  bus  boycotts, 
sits-ins,  marches,  demonstrations,  violence,  etc.;  tactics  that  catapulted  the' 
ostensible  goal  of  integration  onto  the  front  pages  of  our  newspapers.  These 
visible,  and  highly  emotional  tactics  also  succeeded  in  pressuring  our  federal 
government  into  tbo  buc^ness  of  integration — integration  by  force  of  law!  This 
pressure  was  maaifested  in  ^edei  1  civil  rights  commissions,  anti-discrimnation 
laws,  civil  rights  lawv  new  soci  '  interpretations  of  our  constitutions,  more 
civil  rights  lawt,  pyram.tMng  gMe  nmental  agencies  and  finally,  the  war  on 
poverty,  all  genen*lly  conce* .     {  j  I'o^-^e  integration. 

Have  these  effort:-  met  sicc.os?  V/e  think  not.  In  fact,  we  can  only  conclude 
that  governmental  efforts  tj  u,*^^  integration  has  resulted  in  increasing  racial 
friction  and  hatred.  Poii^cr  for  a  moment  the  governmental  force  that  has  been 
used,  with  the  billions  of  taxpayers  dollars  that  have  been  expended,  all  to  force 
integration,  resulting  in  failure  so  broad  across  our  land  that  the  proponents  of 
these  past  schemes  now  propose  to  bus  school  children  against  the  will  of  their 
parents ! 

California  Congressman.  John  Schmitz,  said  it  well  recently  when  he  said: 
'*Thus  racism  appears  in  a  new  form,  as  a  vital  aspect  of  an  intolerant,  to*^ali* 
tarian  elitism  which  moves  other  peoples  children  around  vast  metropolitan 
areas  like  pawns  on  a  chessboerd,  to  obtain  the  sociological  mix  most  satisfying 
to  the  dominant  academic  and  bureaucratic  cliques  of  the  moment.  That  is  the 
real  meaning  and  importance  of  the  nationwide  controversy  over  bussing  school 
children  according  to  race.  ♦  ♦  *" 

Government  can't  solve  social  problems;  it  only  imposes  tyranny  on  all  the 
people. 

Segregation,  ♦  ♦  ♦  to  cut  off  from  others  or  from  the  general  mass,  to  isolate 
or  seclude. 

Obviously,  to  isolate  or  seclude  an  individual  or  grono  would  require  force. 
In  our  Constitutional  Republic,  the  legal  use  of  force  is  restricted  to  govern- 
ment. ♦  ♦  ♦  to  law,,  (There  are  exceptions,  of  course.)  When  law,  and  its  neces- 
sary agent  force,  i\  used  to  segregate  people  or  groups,  then  Iftw  has  been  per- 
verted and  is  being  misused.  It  is  then  clearly  the  job  of  our  legislators  to  rectify 
this  misuse  .so  as  to  preserve  the  peace  and  to  restore  the  liberty  of  all.  But.  are 
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such  perversions,  tagged  de-jure  segregation,  widespread  today?  We  think  not. 
Instead  of  being  broad  in  scope  they  are  rather  the  exception  in  our  land.  If  the 
above  observation  is  correct,  what  do  we  then  Imxd  that  we  call  segregation.  Do 
we  have  people  living  together  because  of  similar  racial  or  ethnic  backgrounds, 
similar  cultural  tastes?  Do  we  liave  people  living  together  because  of  similar 
economic  status,  similar  religious  principles?  What  we  actually  have  has  been 
mis>named  defacto  segregation.  It's  not  segregation  at  all,  and  it  is  certainly  not 
immoral  or  illegal. 
General  Thomas  Lane  in  his  nationally  syndicated  column  has  said : 
•**  ♦  *  if  people  through  individual  choice  elect  to  associate  chiefly  wiUi 
members  of  their  own  race,  government  has  no  authority  wliatsoever,  in  law  or 
equity  to  force  upon  them  patterns  of  association  deemed  desirable  by  politicamt 
and  educators." 
We  subscribe  enthusiastically  to  that  assertion. 

To  say  that  great  confusion  exists  because  of  the  activity  of  government  to 
regulate  the  social  structure  of  public  education  is  to  grossly  understate  the 
point 

Congress  has  enacted  prohibitions  on  at  least  seven  occasions  against  the 
federal  government  requiring  the  forced  transportation  of  school  children  to 
achieve  predetermined  levels  of  attendance  with  regard  to  race,  creed,  or  color 
within  individual  schools. 

Section  401  ( b )  of  the  Civil  Rights  Act  of  1964  states : 

'^Desegregation  shall  not  mean  the  assignment  of  students  to  schools  in  order 
to  overcome  racial  imbalance." 

Other  legislation  which  expresses  Congressional  hostility  to  busing  includes 
the  Elementary  and  Secondary  Education  Act  of  1965,  as  amended  in  1960,  which 
forbids  "any  department,  agency,  officer  or  employee  of  the  United  States — to 
require  the  assignment  or  transportation  of  students  or  teachers  to  overcome 
racial  imbalance." 

While  mentioning  the  above  legislation  it  is  necessary  to  state  that,  on  oUier 
grounds,  both  of  these  laws  are  blatantly  un  constitutional,  since  there  is  no 
authorization  whatsoever  in  tiie  Constitution  for  tiie  federal  government  to 
meddle  in  t!ie  fields  of  social  relations  or  education. 

Now  comes  the  Supreme  Court.  The  Warren  Court's  1954  decision  (Brown 
vs.  Board  of  Elducation)  specifically  precluded  race  as  a  factor  in  assigning 
students  to,  or  barring  them  from,  public  schools.  But,  the  Burger  Court's 
•*Swann"  decision  actually  makes  race  the  chief  criterion  for  assigning  children 
to  tiie  schools  affected. 

President  Nixon  has  repeatedly  denounced  school  busing  to  eliminate  racial 
imbalance,  yet,  on  the  other  hand  tl  e  President  approved  a  court  appeal  by  the 
Justice  Department  from  a  federal  judge's  ruling  in  the  Austin,  Texas  school 
de<jegregatiou  case  because  tliat  ruling  provided  for  too  little  bussing.  The 
Department  of  Health,  Education  &  Welfare  pushes  bussing,  even  offering  to 
reimburse  the  local  agencies  from  federal  funds. 

So  if  you  want  to  obey  tiie  law  of  tiie  land,  what  do  you  do?  Congress  has 
passed  laws  which  ban  bussing,  but  the  Courts  and  ilie  Executive  have  issued 
edicts  compelling  bussing! 

Confusion  reigns  supreme  as  our  Supreme  Court  moves  us  furtner  away  from 
constitutional  government.  Are  Supreme  Court  decisions  the  law  of  the  land?  Or 
does  Congress,  witii  tlie  authority  of  the  Constitution,  make  the  law? 

If  decisions  of  the  Supreme  Court  are  indeetl  the  law  of  the  land,  where  is 
the  legal  autiiorization  for  the  Court's  legislative  activity?  The  first  section  of 
the  first  article  of  the  Constitution  states : 

"All  legislative  powers  herein  granted  sliall  lie  vested  in  a  Congress  of  the 
United  fetates  which  shall  consist  of  a  Senate  and  House  of  Representatives/' 
Further  along,  the  Supremacy  Clause  (Article  VI,  Section  2)  asserts:  "This 
Constitution^  and  the  laws  of  the  United  States  which  shall  be  made  in  pursuance 
thereof;  and  all  treaties  made,  or  which  shall  be  made,  under  the  authority  of 
theUnitedStates.  shall  be  tiie  law  of  the  land  ♦  ♦  ♦". 

Treaties.  Laws  of  Congress.  The  Constitution  itself.  All  are  mentioned  as 
l)eing  factors  which  combine  as  the  supreme  law  of  the  land.  But  nothing  is  said 
alK)Ut  Supreme  Court  edicts. 

In  his  excellent  book,  "Your  American  Yardstick,"  the  noted  Constitutional 
authority  Hamilton  A.  Long  explains : 

"Supreme  Court  decisions  do  ttnt  constitute  the  supreme  law  of  the  land.  Its 
decision  in  a  case  is  limited  by  the  facts  involved  and  constitutes  only  the  law 
of  the  case,  binding  merely  the  parties  to  the  case.  This  is  true  as  to  all  eases  and 
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ni  fhn  ^'  Supreme  Court.  Even  in  a  cast  involving  consideration 

nf  fi*LF°"f"'"^°"'  therefore,  the  Supreme  Court's  decision,  involvinf  a  mixture 
or  legal  rules  and  principles  ns  applied  to  the  facts  involved,  cannot  atid  does  not 
constitute  a  part  of  the  supreme  law  of  the  land."  ™niiui,  ana  aoes  not 

Our  Supreme  Court,  which  has  un-Constitutioiially  legislated  us  into  the  forced 
buying  business^  must  be  restrained.  This  restraint  mu^  be  and  ran  be  furn?shld 

tribunalTen'  h?"i[n,T  "",?r  ^o  remain  in  the  handlof  the  em  nent 

tribunal,  then  the  people  will  have  ceased  to  be  their  own  rulers 

Of  fht  Hm,«^  J^"^  Judiciary  Committee  hearings  is  to  furnish  the  Members 
?Moa?  H?"^^,  "  reasonable  appraisal  of  proposed  laws  pertaining  to  the 
h^f  liLn'  P,^"/'  school  students  to  eliminate  racial  imbalance^sSc*  this  issue 
cSLSon  Jrh„"„f  ""fnnn'  °'  ^rFT^  '""'^  •"'^"'•^'"K  Amendments  tolhl 
"llTit^lf^isil^ordM     '"°«''»°>ental  look  at  the  function  and  substance  of 

The  following  words  are  those  of  Frederic  BasUat.  a  French  economist  states- 
Ttemll  trS?h*s"thaMvilW?;,r""1^H"^!'^  ^""i  "^^^  PubHshedTnScontelns 
SLa^eVToirhUriigt'olfrr^^^^^^^^^ 

'*  substitution  of  a  common  force  for  individual  force 

And  this  common  force  is  to  do  only  what  the  individual  forces  have  a  nature 
and  lawful  nglit  to  do :  to  protect  persons,  liberties,  and  properti^  to  maintain 
the  rights  of  eac!.,  and  to  cause  justice  to  r«lgn  over  lis  all.-'  ' 
„„fhi„ri„.»'^       '""^        a  person  within  the  bounds  of  justice,  they  impose 
nothing  but  a  mere  negation,  they  violate  neither  his  personality  nor  his  liberty 

Ilf  wCn'^he  nw'h'*'-  ^''^  defensive,  they  defend  ca««?"; the  rights  o* 
all.  But  when  the  law,  by  means  of  Its  necessary  agent,  force,  imooses  unon  men 

uT^T^mLT'^V.!  V""^''  relationship,  Sen  the'lawTs  no  Cr  n'^^tTve 
Jor  theirown  wTi/r  hri'nul'T  P^lf-  «"b«"tutes  the  will  of  the  Sator 
ror  tneir  own  wills ;  the  initiative  of  the  legislator  for  their  own  Initiatives." 

And  eventually  the  tyranny  of  dictatorship  for  the  freedoZf  the  inSual 
Law  IS  organized  justice.  When  justice  is  organized  by  law-that  is  bv 
force-this  crc/«rfe*  the  idea  of  using  law  (force)  to  oSze  anv  human  actiVitv 
whatever,  whether  It  be  labor,  charity,  agriculture,  (^mercerindiSS^^u™, 

"roV^.h/""  "^'If  r-  The  organizing  by  law  of  any 'oSeT^i id  i^tkb^Te 
stroy  the  essential  organization— ;«««cc.  For  truly,  how  can  we  iSne  for«. 
being  used  against  the  UlH^rty  of  citizens  without  it  also  befi^k^eS^nst 
tice,  and  thus  acting  against  Its  proper  function."  ^  •' 

idea  sSo'lS.'/'hn'rff  ^Uf  "^.fi^"  "f  ^l^'h}''  P"^"**  O'^l'ty  education.  The 
h„=  ^«      .  "       ehild  can  be  forced  to  sit  next  to  another  child  who 

^of  fniH  w"'  ^  «l"a»"y  education.  What  we 

not  told,  however,  is  how  this  education  by  osmosis  works. 

Another  beaeflt  that  supposedly  results  from  forced  bussing  is  harmonv  even 
brotherly  love,  between  the  races  and  between  children  of  llveS  jJ^omlc 
and  cultural  backgrounds.  Quite  the  contrary  seSis  to  be  troe  When  ^  mix 
^niJ^rnr''"!?  ^fV^""^  neighborhoods,  presumably  from  different  mcia" 
npmlc,  or  cultural  backgrounds,  when  force  Is  used  to  achieve  this  artiflcia  con^ 
femirr°neiXh^?h"„L*'  cr«at«l-/to,t««y.  Why?  students  are  Slnsp™  to T 
fo^e"?"^^  even  to  hostile  and  unsafe  areas.  Students 
fw,'^,  1"*  "^^^        neighborhood  school  are  hostile  becaus. 

^lil^r^  respected.  They  are  hostile  because  they  are  unwillingly  sub- 

SSii*  52  unnecessary,  time  consuming,  and  expensive  bus  ride  that  cannot 
possibly  add  to  the  quality  of  their  education.  They  have  been  reduced  to  nothing 
more  than  a  computer  number  and  a  color. 

Whtn  kids  from  the  poorer  environments,  wearing  recycled  duds  from  the 
Salavatlon  Army,  are  thrust  into  schools  of  relatively  affluent  neighborhoods, 
their  econMJilc  differences  suddenly  achieve  unrealistic  proportions.  They  are  un- 
derfltandlbly  envious  and  even  resentful,  their  envy  turns  to  frustration  and 
these  frustrations  create  hostility,  fear  and  chaos. 

T£  forced  "bussing  Is  desirable  in  theory,  moral  and  legal,  as  our  liberal 
educators  and  politicians  claim,  then  is  distance  and  time  a  factor?  If  a  thirty 
minute  bus  ride  to  a  neighboring  school  is  beneficial,  who  can  deny  that  a 
slightly  longer  trip  across  a  county  or  state  line  is  not  also  beneflidal?  Would 
not  time,  distance,  and  existing  political  Imundaries  prove  to  be  surmountable 
technicalities?  The  obvious  decadence  of  our  system  of  law  is  feeding  on  ridicu- 
lous technicalities  such  as  these. 


of  Senate  ratification  of  the  Genocide  Convention.  These  toilere  for  tt^nnv  ^3 

"?oV«^b?;fr;;8?e?^in.'chi.^^^^^^  fT''  ^'^r  ^^-^'^^T£n  'I!l!nfT; 
lorceaoiy  iransrerring  children  of  the  group  to  another  jrroUD 

rnrnJ^nJ^  proposals  before  these  Hearings  of  the  House  Judiciary 

T^th^.^,°^'/"?"..r*^  those  of  seeminXTo^  intenT 

rr?m.^^^^^\^S^  ?5  ^^^^  spectrum  we  would  place  the  bills  offered  by  M? 
^ow.iS'^Mn''^^'  a»d  Mr.  Abernethy  (HJR^^^)  We 

«n^^n.«f        ""A  ""7}^  ^^^^  t*^^y      designed  as  amendments  to  tl^Tblatantty 

KriS^t^^^^^^^^         f  f  '^'^  '^^^Pt  amendment  to3 

i^it^fi?  w  A*^^^  has  consistantly  demonstrated  the  inherent  failures  of  eov- 
emmentai  interference  in  social  matters.  oi  gov 

nll"laHnI?c''  ^"IJ^i^i  ^^^^^       proposes  to  further  legitimize  the  legis- 
ative  usurpations  of  the  federal  courts.  He  asks  that  court  orders  effeS 

t^'^l'T^Tu^^^^^  P"^"^  ^b*>ol«  a^oss  our  ?anrn?s  S 

^  M^vnl^f  commendable.  What  is  almost  commendX 

!^^^;;I^^H»f  P'^^P;^^*  *s  that  he  would  not  allow  forced  bussing  to  commence  in 

Tinli'SL^^L^'n^^^^  P""'^,"^  *"^V'^^"^  beginning  of  a  school  term 

These  benevolant"  proposals  surely  guarantee  the  destruction  of  public  educa- 

Mr.  Sikes  comes  forward  with  his  resolution  (H.R.  135).  After  recognizing  the 
chaos,  disruption  and  confusion  that  now  exists  in  our  school  because  of  previous 
federal  court  decrees,  Mr.  Sikes  asks  that  the  courts  render  their  decisions  on 
segregation  at  the  earliest  possible  date  in  order  to  furnish  our  Nations  school 
systems  with  guidelines  to  effect  an  orderly  transition  in  the  coming  year.  It  is 
ludicrous  indeed  to  ask  a  speed  up  in  the  very  process  of  legislative  usurpation 
that  has  plunged  us  to  the  depths  of  the  present  crisis  in  education.  Perhaps 
Mr.  Sikes  will  answer  this  question Transition  to  what? 

A  nurnber  of  proposed  Amendments  to  our  Constitution  have  been  offered.  The 
intent  of  these  Amendments,  and  of  their  sponsors,  is  apparently  honorable  and 
well  meaning  in  that  they  are  designed  to  prevent  the  forced  bussing  of  students. 
The  only  question  is— do  we  need  an  Amendment  to  the  Constitution  to  correct 
the  injustice  of  forced  bussing?  We  believe  not.  We  believe  instead  that  our  Con- 
stitution has  already  provided  us  with  the  met^ns  to  correct  the  problem. 

Our  system  of  checks  and  balances  based  upon  the  diffusion  of  power  between 
the  Executive,  Judicial  and  Legrislative  branches  of  government  has  suffered  ex- 
tensive damage  at  the  hands  of  the  federal  courts.  This  is  the  primary  reason 
for  the  existence  of  the  present  crisis.  That  the  Executive  branch  has  prcMnoted, 
or  at  least  has  not  seen  fit  to  challenge  these  usurpations  cannot,  however,  be 
denied. 

Why  not  then  limit  or  restrain  the  power  of  the  federal  courts,  including 
the  Supreme  Court  ?  This  power  is  granted  to  the  Congress  by  authority  of  Article 
III»  Section  1  of  the  Constitution,  which  gives  Congress  fall  power  to  regulate 
or  eliminate  the  jurisdiction  of  the  Federal  Courts  in  specific  areas. 

Since  our  federal  courts  seem  to  be  on  a  fast  toboggan  ride  as  far  as  forced 
busing  edicts  are  concerned,  it  seems  prudent  to  choose  a  swift  remedv  so  as  to 
subject  as  few  school  districts  as  possible  to  these  edicts. 

Mr.  Schmitz  has  proposed  a  bill  (H.R.  10614)  that  states: 

*'The  Supreme  Court  shall  not  have  jurisdiction  to  review  ♦  ♦  ♦  any  case 
arising  out  of  any  State  statute,  ordinance,  rule,  regulation,  or  part  thereof,  or 
arising  out  of  im.v  Act  interpreting,  applying,  or  enforcing  a  State  Statute 
♦  ♦  ♦  which  relates  to  assigning  or  requiring  any  public  school  student  to  attend 
a  i)articular  school  because  of  hi.««  race,  color,  or  creed." 

This  proposed  bill  further  states : 

♦  ♦  the  district  courts  shall  not  have  jurisdiction  of  any  case  or  question 
which  the  Supreme  Court  does  not  have  jurisdiction  to  review". 

In  simpler  language  Mr.  Schmitz  would  deprive  all  federal  courts  of  juris- 
diction over  cases  involving  the  assignment  of  school  children  to  schools  on  the 
basis  of  race,  creed,  or  color.  This  proposal  also  recognizes  that  the  assignment  of 
students  to  public  schools  is  not  a  matter  of  federal  concern  but  is  reserved  to  the 
states  and  to  the  people  as  authorized  by  the  Tenth  Amendment  to  the  U.S. 
Constitution. 

Mr.  Schmitz  is  definitely  on  target  with  his  proposal.  Tfiis  hill  deserves  the 
opportunity  of  a  complete  hcarinff  in  the  Halls  of  Congress. 

In  closing  we  would  like  to  quote  from  President  Nixon's  recent  State  of  the 
Union  Message 
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The  leadership  of  America  is  here  today,  in  this  chamber— the  Supreme  Court, 
the  Cabinet,  the  Senate,  the  House  of  Representatives.  Together  we  hold  the 
future  of  the  nat  on,  and  the  conscience  of  the  nalimi,  in  our  hands  "  (emohasis 
added.) 

If  indeed  our  future  and  our  conscience  are  to  be  determined  by  government 
then  we  have  gone  far  down  the  road  to  totalitarianism. 
We  hope  hi.storj*  will  show  that  c:overnment  never  becomes  the  master. 
Respectfully  submitted. 

Abthub  J.  Benkelman, 
Donald  R.  Gbiffin,  Cochairman. 


Committee  for  the  Preservation  of  Local  School  Districts 

Since  the  Federal  government  has  issued  an  ultimatum  to  the  Berkelev,  Fergu- 
son-Florissant and  Kmlocli  School  Districts  demanding  the  dissolving  of  the 
Kiuloch  School  District  and  a  subsequent  consolidation  of  all  or  parts  of  the 
districts  involved,  we  believe  it  necessary  to  adopt  the  following  position. 

1.  We  favor  the  preservation  of  local  control  of  school  districts.  Local  control 
of  school  districts,  as  lieretofor  maintained  by  the  parents  and  taxpayers  of 
the  respective  districts,  definitely  includes  the  fundamental  right  to  exist  and 
certainly  includes  the  right  to  retain/determine  district  boundaries  and  to  t:eter- 
mine  the  merits  of  any  possible  consolidation,  free  from  the  coercive  efforts  of 
any  higher  level  of  government. 

2.  We  oppose  any  ultimatum  issued  by  any  level  of  government  that  would 
violate  this  principle  of  local  control.  We  oppose  any  edict  imposed  by  higher 
government  that  would  compel  our  school  districts  to  act  oontmry  to  the  legal 
and  proper  mandates  of  the  local  communities. 

3.  We  are  unaware  of  any  spontaneous  desire  on  the  part  of  the  parents  and 
taxpayers  of  any  of  the  three  school  districts  that  would  indicate  that  this  fed- 
eral ultimatum  is  founded  on  local  sentiment, 

4.  We  believe  that  local  school  districts  exist  for  the  sole  purpose  of  adminis- 
tering to  the  educational  needs  and  desires  of  the  respective  communities.  We  do 
not  believe  that  this  purpose  can  be  subordinated  to  the  socio-economic  planning 
of  tlie  federal  government  without  first  abandoning  this  fundamental  purpose 

o.  We  do  not  oppose  co-operation  between  adjacent  school  districts  that  would 
result  in  mutual  educational  advantages  for  our  children.  If  this  co-operation 
takes  the  form  of  consolidation  and  the  affected  communities  agree  on  the 
desirability  of  such  action— free  from  the  pressures  of  t»^*eatened  federal  suit- 
then  we  have  no  objection. 

Adopted  July  23. 1971. 

Donald  Griffin,  Berkeley  school  District, 
Willie  Head.  Kinloch  School  District, 
Larry  Marler.  Ferguson-Florissant  School  District. 
Chairman  Cei  ler.  The  committee  will  adjourn  until  Monday  morn- 
ing. Wc  also  will  meet  on  Wednesday  and  Thursday  next. 

(Whereupon,  at  12:15  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene Monday,  March  13, 1972.) 
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MONDAY,  MARCH  13,  1972 

House  of  Represextat:ve8. 
Subcommittee  No.  5  of  the 

CoMMlTTrX  OV  THE  JUDICIARY, 

Washington.  D,C. 

The  subcommittee  met  at  10  a.m.,  pursuant  to  recess,  in  room  2141, 
Ravbum  House  Office  Building,  Hon.  Emanuel  Celler  presiding. 

Present:  Representatives  Celler,  Brooks,  Hungate,  McCulloch,  Poff, 
Hutchhison,  and  McClory. 

Staft  niembers  present:  Benjamin  L.  Zelenko,  general  counsel. 
Franklin  G.  Polk,  associate  counsel,  and  Herbert  E.  Hoffman,  counsel. 

Mr.  HuxGATE  (presiding).  The  committee  will  be  in  ordnr.  We  will 
resume  hearings  on  House  Joint  Resolution  620  and  related  measures, 
proposing  aii  amendment  to  the  Constitution  of  the  United  States 
relative  to  neighborhood  schools. 

We  are  pleased  to  have  with  us  our  colleague  from  Michiffan,  Mr. 
Dingell,  who  has  offered  some  legislation  on  this  subject.  I  undei^stund 
he  will  introduce  our  first  witness  this  morning. 

STATEMENT  OF  HON.  JOHN  B.  DINGELL,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MICHIGAN 

Mr.  DiNGELL.  Mr.  Chairman  and  members  of  the  committee,  my 
name  is  John  D.  Dingell,  a  ]Member  of  Congress  from  the  16th  Con- 
gressional District  of  Michigan.  I  want  to  expiess  thanks  to  the  com- 
mittee on  my  own  behalf  and  on  behalf  of  Congressman  William  I). 
Ford  for  the  couitesy  of  this  committee  in  making  available  to  us 
the  opportunity  of  having  our  constituents  and  friends  in  the  Legis- 
lature of  the  State  of  Michigan  here  to  testify  this  morning. 

It  is  a  pleasuie  for  me  to  introduce  these  distinguislied  representa- 
tives. Representative  Joyce  Symons,  Representative  Arthur  Law,  Rep- 
resentative Richard  Young,  and  Representative  William  Huffmi^n,  all 
from  the  State  of  Michigan  State  legislature. 

Congressman  Ford  had  hoped  to  be  with  us  this  morning  but  he 
is  out  in  the  West  attending  a  funeral.  I  understand  he  has  been 
detained  getting  back  here. 

Not  to  take  the  time  of  the  committee,  I  will  commend  to  this 
committee  these  able  representatives  of  the  people  back  home  and 
I  am  sure  thay  will  have  something  useful  and  worthwhile  to  say  to 
the  committee  today. 

Mr.  HuxGATE.  Thank  you  very  much,  Congressman  Dingell.  The 
legislation  you  have  offered  on  this  point  ceitainly  has  considerable 
merit.  As  you  know,  it  is  under  serious  study  by  the  committee.  We 
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ai-e  very  pleased  to  have  fellow  legislators  with  us  from  the  State  of 
Michigan.  We  know  you  have  haa  fii'stband  opportunities  to  observe 
and  study  this  problem  and  wc  welcome  your  testimony  today.  Which 
of  you  would  choose  to  proceed  first  ? 

STATEMENT  OF  HON.  JOYCE  SYMONS,  MICHIGAN  STATE  REPRE- 
SENTATIVE, ACCOMPANIED  BY  TEE  FOLLOWING  MICHIGAN 
STATE  REPRESENTATIVES:  HON.  BILL  S.  HUFFMAN,  HON.  AR- 
THUR J.  LAW,  AND  HON.  RICHARD  A.  YOUNG 

Mrs.  Symons.  I  am  Joyce  Symons,  representing  the  30th  District 
of  the  State  of  Michigan.  1  am  also  cochairman  of  an  ad  lioc  committee 
of  72  people  from  the  Michigan  House  of  Representatives,  the  com- 
mittee established  to  preserve  the  neighborhood  school  concept.  So,  in 
effect,  all  of  our  group  here  today  are  with  this  particular  committee. 

I  particularly  urge  and  support  the  concept  of  amending  the  U.S. 
Constitution  to  proliibit  the  forced  busing  of  schoolchildren  on  the 
basis  of  race,  color,  religion,  or  national  origin  for  many^  many  reasons. 

I  believe  that  our  judicial  S3^stem  is  usurping  the  legislative  process 
through  the  widespread  practice  of  judges  making  laws,  rather  than 
interpreting  laws.  A  prime  example  of  this  practice  may  be  seen  in 
Michigan,  whereby  Judge  Stephen  Roth  has  ordered  our  State  board 
of  education  to  determine  a  method  of  obtaining  racial  balance  in  our 
school  systom. 

I  believe  that  Congress  is  losing  its  legislative  prerogative  to  reflect 
the  wishes  of  the  people  by  allowing  judges  who  are  not  responsible 
to  the  electorate  to  enforce  any  plan  for  court-ordered  busing  in 
order  to  achieve  racial  desegregation. 

Assigning  students  to  our  schools  on  the  basis  of  race,  color,  or 
creed  is  just  as  unconstitutional  as  any  other  form  of  discrimination. 
In  fact.  It  is  more  dangerous  and  damaging  because  it  jeopardizes  the 
essence  of  our  democracy — freedom  of  choice. 

Further,  I  believe  that  court-ordered  discrimination  will  lead  to 
increased  tensions,  violence,  and  major  social  upheaval  which  will 
disrupt  our  schools  and  our  society. 

I  realize  that  many  legislators  have  introduced  proposals  to  prevent 
forced  busing,  however,  the  courts  will  only  overturn  this  kind  of 
legislation  and,  for  this  reason.  I  believe  that  a  constitutional  amend- 
ment ratified  by  the  States  is  tlie  only  solution  to  this  problem. 

I  also  believe  that  this  is  a  subject  of  such  magnitude  that  immediate 
action  is  necessary,  just  as  we  undertook  with  regard  to  the  18-year-old 
vote.  Anv  unnecessary  delay  will  only  create  larger  problems. 

I  speak  to  you  not  only  as  a  State  representative,  but  as  a  mother 
of  three  children  who  has  personally  experienced  the  problems  in- 
volved in  busing  schoolchildren.  I  am  opposed  to  any  busing  without 
the  voluntary  consent  of  each  parent  or  guardian. 

In  certain  instances,  such  as  special  schools  for  the  retarded,  I 
realize  that  busing  is  necessary,  however,  in  these  instances  a  parent 
would  willingly  approve  busing. 

However,  I  feel  that  it  is  unfair  to  children  to  bus  them  beyond 
their  own  neighborhood  except  in  those  instances  wherein  a  parent 
would  willingly  approve  such  busing.  The  safety,  health,  and  welfare 
of  children  are  my  primary  concerns. 


m 


Having  lived  with  busing  for  many  years,  just  because  the  bound- 
aries of  our  school  district  were  set  many  years  ago  along  fann  commu- 
nity lines  and  are  hopelessly  inadequate  for  our  new  suburban  commu- 
nity j  the  boundaries  were  set  in  Michigan  in  1847,  and  Allen  Park,  the 
city  in  which  I  live,  became  a  city  in  1959. 

Mr.  HuNOATE.  I  am  familiar  with  Allen  Park  and  had  the  privilege 
of  working  on  a  criminal  justice  survey  there  in  1956. 1  hope  they  still 
have  the  high  quality  of  law  enforcement  they  had  then. 

Mrs.  Symons.  We  do  have.  It  is  a  very  fine  conwnunity.  We  have 
three  school  distncts  within  a  city  of  40,000  people  in  Allen  Park  and 
so  the  southern  school  district  boundary  was  what  Ave  then  called  the 
Heintzen  school  district.  Children  lived  in  Allen  Park,  but  Avere  bused 
to  Southgate  to  school  3  miles  from  home. 

Of  course,  this  was  a  case  of  a  realtor  telling  us  when  Ave  bought 
our  home,  because  every  parent  when  they  are  looking  for  a  home  first 
looks  for  the  school,  the  churches,  and  the  shopping  areas  before  they 
invest  their  monev  in  a  house,  and,  of  course,  the  realtor  said  to  us  that 
our  children  will  go  to  school  right  across  the  field,  ore  block  from 
ome;  but  Ave  were  misled  and  our  children  were  bused  from  Allen 
Park  to  this  Heintzen  school  district. 

Through  this  system  I  considered  that  my  children  and  most  of  the 
parents,  94  percent  of  the  families  that  I  first  petitioned  to  transfer 
children  to  Allen  Park,  94  percent  of  these  people  felt  strongly  enough 
to  sign  a  petition  so  Ave  AAwld  have  our  children  transferred  into  the 
Allen  Park  school  district.  We  felt  that  education  consists  of  more  than 
reading,  Avriting,  and  arithm^ic,  and  our  children  Avere  being  deprived 
of  Avhat  educators  consider  a  total  education. 

Extracurricular  activities,  particularly  from  junior  high  school  on 
up,  are  not  Avithin  the  reach  of  the  bused  child.  There  is  no  football, 
baseball,  basketball,  school  club,  or  school  play  for  the  bused  child, 
simply  because  if  he  misses  that  bus  home,  there  is  no  other  transporta- 
tion a  vailable  between  his  school  and  his  home. 

It  is  imj^ssible  for  these  children  to  stav  after  school  without 
mother  having  a  second  car  in  order  to  go  and  pick  these  children  up 
Avho  have  to  stay  to  make  up  Avork.  So  the  bused  child  is  totally  de- 
privvid  of  an  education. 

They  can  not  participate  in  half  of  Avhat  actually  goes  on  in  the 
school.  Realizing  this,  in  the  early  1960's  I  i^etitioned  door-to-door  and 
made  tAVo  trips  to  Lansing  to  appear  before  the  State  board  of  educa- 
tion. We  were  throAvn  out  the  first  time  on  a  technicality  that  this 
mother  Avho  had  started  the  petition  drive,  being  myself,  had  not  had 
an  appeal  signed  at  the  same  time  that  I  had  my  petition  signed  and  I 
had  to  start  all  over  again,  and  I  did  this,  going  back  to  Lansing,  and 
finally  after  all  of  this  time,  the  petition  drive  resulted  in  transfer  of 
these  children,  135  homes,  into  the  Allen  Park  school  district. 

I  Avould  like  to  point  out  here  that  the  courts  seem  to  be  making  this 
a  racial  issue ;  it  is  not.  Both  of  these  districts  Avere  all  Avhite.  There  Avas 
no  racial  question  involved.  It  Avas  merely  the  fact  that  these  children 
AA^oro  deprived  of  Avhat  Ave  consider  a  total  education  in  today's  society, 
therefore,  I  have  been  on  record  as  opposed  to  busing  for  many  years. 

It  is  my  sincere  hope  that  this  committee  in  its  gt»d  judgment  will 
report  House  Joint  Resolution  620  to  the  floor  of  the  U.S.  House  of 
limit  my  concern  to  House  Joint  Resolution  620. 1  believe  that  if  you 
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Representatives  with  a  recommendation  that  it  be  passed.  I  don't 
have  another  vehicle  that  you  would  like  to  use  to  amend  our  Consti- 
tution, that  as  long  as  we  get  the  job  done  as  rapidly  as  possible  so  tlrnt 
we  can  prevent  all  of  the  social  upheavals  and  problems  that  we  will 
have  unless  we  do  that.  Certainly  I  am  not  limited  to  Hoi'.se  Joint  Eeso- 
lution  620,  but  I  have  been  informed  about  House  Joint  Resolution  620. 

The  people  in  mv  community  are  working  verj-  strongly  to  ask  for 
your  support  m  this  matter.  The  problei..  of  racial  desegregation 
should  not  be  the  responsibility  of  the  schc    '  ildren  in  this  fashion. 

1  believe  that  it  is  wmng  for  us  to  use  our  chila  en  as  pawns  in  a  social 
expenment  and  I  think  this  is  exactly  what  we  are  doing  when  we 
place  the  problem  of  integration  on  the  schoolchild. 

The  answer  lies  in  providing  a  fundamental  concept  of  equal  oppor- 
tunity for  quality  education  for  each  child.  We  must,  provide  a  K-16 
or  kindergarten  through  college  system  of  free  public  educ^aion  that 
will  bring  equal  opportunity  for  quality  education  to  every  youth  and 
adult. 

The  prohibitive  cost  of  busing  would  certainly  be  better  applied  to 
insuring  this  opportunity  for  all  children  so  that  every  child,  whether 
he  is  college  oriented  or  not,  can  have  an  opportunity  to  have  a  career 
goal  throughout  his  education,  whether  it  be  vocational  education  or 
college  education,  and  each  child  would  want  to  handle  his  own  career. 

Certainly  I  would  appreciate  your  support  in  this  constitutional 
amendment  so  that  we  can  solve  this  problem.  Thank  you  very  much 
for  hearing  me  today. 

Mr.  HuNGATE.  Thank  you.  Representative  Symons,  for  your  state- 
ment. Mr.  Law  ? 

Mr.  Law.  I  am  Refjresentative  Arthur  Law,  a  representative  of  the 
62d  District  of  the  Michigan  Legislature  which  comprises  the  city  of 
Pontiac.  I  appear  here  as  a  member  of  the  legislature  protesting  court- 
ordered  busing  for  the  purpose  of  integration,  and  second,  as  a  repre- 
sentative of  my  city,  which  I  think  is  being  treated  unfairly  as  a  result 
of  court  orders. 

I  don\  know  of  any  way  that  I  could  do  better  than  to  quickly  read 
the  statement  I  have  here  but- if  you  have  the  record  copy  which  we 
sent  in  Thursday,  I  would  like  to  note  that  there  are  a  couple  of  typo- 
graphical ermrs  I  would  like  corrected  for  the  record. 

Mr.  HuNGATE.  We  would  appreciate  it  if  you  would. 

Mr.  Law.  I  will  read  them  out.  Gentlemen,  I  wish  to  thank  you  for 
the  privilege  of  af^pearing  before  you  to  present  my  opinions  and  that 
of  many  of  the  citizens  of  Pontiac,  Mich.,  whom  I  have  represented  in 
the  Michigan  I^egislature  for  14  years. 

From  1942  to  1954,  J  served  my  city  as  a  city  commissioner.  Six  of 
those  yeai-s,  I  was  mayor  of  Pontiac.  Fi-om  1925  until  1947  I  was  a 
factory  worker  in  the  Fisher  body  plant  located  in  Pontiac,  except  for 

2  years  during  World  War  II,  when  I  was  a  labor  i-epresentative  in 
the  WPB  and  OPA. 

As  the  son  of  a  union  coal  miner,  I  knew  the  experience  of  extreme 
poverty,  hunger,  and  oppression.  So  it  was  inevitable  that  I  should 
help  to  give  birth  to  and  nurture  the  growth  of  the  United  Automobile 
Workers  Union  to  eliminate  the  abuses  hi  that  industry. 

I  was  first  president  of  the  Fisher  Local  Union  in  1933  and  several 
times  afterward.  Our  goal  was  to  make  improvements  in  wages, 
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hours,  working,  and  living  conditions,  with  seniority  rights  that 
would  enable  us  to  be  stable  and  loyal  citizens  of  our  community. 

As  we  grew  stronger,  we  insisted  upon  the  secured  contracts  to 
eliminate  discrimination  in  hiring -and  employment.  To  secure  these 
equal  benefits,  we  walked  the  picket  lines  together,  white  and  black, 
men  iMid  women. 

Hunger,  poverty,  and  insecurity  were  our  common  denominators 
at  that  time  and  caused  our  un'on  to  grow  and  succeed  dramatically. 
They  also  caused  us  to  join  the  Democratic  Party,  which  offered  the 
greatest  hope  to  people  of  many  different  backgrounds,  wliether  of 
race,  religion,  ethnic,  or  geographiwil  origins  for  the  elimination  of 
these  cancers. 

We  believed  that  we  could  have  the  freedoms  promised  and  still 
be  ourselves  racially,  ethnically,  and  religiously.  In  the  belief  that  one 
man*s  freedom  ends  where  another  man  s  begins,  we  never  expected  to 
be  punished  because  of  race.  We  are  today. 

A  Sufjremc  Court  that  rightfully  ruled  in  1954  to  eliminate  dis- 
crimination in  schools  and  public  facilities  forbade  the  assignment  of 
pupils  in  our  public  schools  because  of  race.  Since  the  Kerner  report, 
the  Supreme  Court,  obsessed  with  the  idea  that  i/itegration  is  the  cure- 
all,  is  allowing  Federal  district  courts  to  order  the  assignment  to 
scliools  because  of  race. 

This  Supreme  Court  would  throw  out  any  law  governing  the  hves 
and  welfare  of  our  citizens,  that  was  enacted  by  a  State  legislature 
or  bv  Congress  without  definite  guidelines  and  leaving  tlie  guidelines 
to  the  individual  opinions,  whims,  or  latent  hatreds  of  individual 
judges. 

Such  action  by  our  Supreme  Court,  which  has  usurped  the  preroga- 
tive of  making  such  a  law,  compels  us  to  protest  and  come  to  you  for 
relief  and  assistance  in  constitutionally  l>arring  such  whimsical  de- 
cisions as  the  one  ordered  in  my  city  by  a  judge,  wlio  in  1965,  as  a 
member  of  our  Civil  Rights  Commission,  upon  tJie  allegations  of  four 
citizens  and  without  investigation  as  to  validity  thereof,  stated  that 
"obviously  there  is  a  mess  in  Pontiac  that  needs  to  be  cleaned  up.'* 

Later,  as  a  Federal  district  judge  who  sends  his  children  to  a  private 
school,  he  ordered  massive  busing  of  schoolchildren  in  Pontiac  at  the 
cost  of  $733,000  with  a  continuing  cost  of  $500,000. 

Mr.  Zelenko.  Does  the  figure  of  $733,000  cover  the  total  cost 
of  busing,  both  for  desegregation  and  for  purposes  unrelated  to 
desegregation? 

Mr.  Lav..  I  have  the  stat.a.ent  from  Dr.  Dana  P.  AVliitmer  here 
which  I  will  submit  to  the  cojhmittee  in  regard  t^  that. 

Mr.  Zelenko.  I  »\vant  to  knoAV,  sir,  whether  the  figure  you  cite  to 
the  committee  is  the  cost  of  busing  to  effect  desegregation,  or  does  it 
also  include  the  cost  of  busin^r  for  other  reasons.  There  was  busing 
before  the  court  order  in  Pontiac,  was  there  not? 

Mr.  Law.  Theie  was  busing  of  cliildren  a  mile  and  a  half  outside  of 
the  city  limits.  There  was  busing  of  children  for  the  purpose  of  getting 
to  the  nearest  school  that  served  the  purpose. 

Mr.  Zelexko.  I  asked  whether  tlie  figure  cited  on  page  2  of  your 
statement  is  the  total  cost  of  pupil  busing  for  the  Pontiac  school 
system. 

Mr.  Law.  I  will  have  to  submit  that  to  you. 
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Mr.  HuNOATE.  I  think  there  would  be  one  cost  figure  before  the  court 
order  and  a  different  figure  after.  He  is  asking  if  this  is  the  total  figure. 

Mr.  Law.  This  is  from  Dr.  Dana  Whitmer,  superintendent  of  public 
schools  in  Pontiac,  stating  why  they  need  greater  assistance  and  why 
they  are  having  to  ask  the  people  to  vote  a  $5.5  million  levy  to  make 
up  for  the  deficit  they  are  going  to  face. 

It  savs  the  cost  of  the  busing  program  has  increased  financial  prob- 
lems of  the  school  district.  Total  estimated  cost  attributed  to  a  busing 
program,  $733,000,  of  which  approximately  $500,000  is  budgeted  to  the 
general  fund. 

The  deficit  will  range  from  $3,153,224  in  1972-73  budget  to  $4,492,- 
670  in  1974-75.  So  cost  of  busing  program  represents  one-sixth  to 
one-eighth  of  total  financial  problem  facing  the  school  district  in  the 
next  3  years. 

Mr.  HuNOATE.  That  would  seem  to  be  the  total  cost  of  the  busing, 
that  includes  operating  costs  and  cost  of  new  buses  ? 

Mr.  Law.  $500,000  a  year  continuing  cost.  To  substantiate  that  but 
not  particularly  for  that  purpose,  I  inquired  of  the  Department  of 
Mucation,  State  of  Michigan,  as  to  the  cost  for  busing  of  the  program 
that  IS  already  in  existence  and  had  been  for  years  in  existence  to  take 
children  to  the  nearest  school,  whether  public  or  parochial.  We  do 
both  in  Michigan,  but  they  must  live  a  mile  and  a  half  from  school. 

Mr.  HuxoATE.  In  the  interest  of  time,  I  apologize  for  us  taking  some 
of  your  time,  if  you  would  supply  to  us  the  difference,  in  other  words, 
the  cost  of  the  busing  before  the  court  order  and  the  cost  after.  There 
would  be  a  difference  between  those  two  figures  resulting  in  a  different 
percentage  of  the  budget  before  the  court  order  and  after. 

Mr.  LA^y.  Superintendent  Whitmer  did  not  furnish  me  with  the 
difference  in  there. 

Mr.  HuNOATE.  Would  it  be  possible  for  you  to  supply  that  for  the 
record  within  2  weeks  ? 

Mr.  Law.  I  will  try  to  do  so. 
^  Mr.  Hunoate.  Without  objection,  we  will  include  that  information 
in  the  record.  The  Chairs  problem  is  that  we  have  a  number  of  dis- 
tinguished witnesses  here  and  we  have  a  12  noon  deadline,  more  or 
less.  Thank  you. 

Mr.  Law.  I  will  submit  to  the  clerk  the  material  that  I  have  and 
supply  the  other  on  your  request. 

mL^ii^t^  j^^'  Chairman,  that  the  State  of  Micliigan  in 
L>70-71  budget  spent  $45  million  at  per  pupil  cost  of  $56.29:  Since 
there  were  8,000  additional  pupils  budgeted  as  a  result  of  this  court 
order,  that  itself  explains  the  probable  cost  of  this  thing,  but  io  is 
estimated  it  will  cost  around  $500  per  year. 

I  would  like  to  say  that  I  am  not  so  much  interested  in  a  constitu- 
tional amendment  as  to  have  our  Supreme  Court  get  itself  back  into 
the  frame  of  mind  it  had  in  1954  when  they  said  children  could  not  be 
bused  or  would  not  be  e- signed  to  schools  because  of  race. 

I  think  that  was  a  just  decision.  I  wish  they  would  continue  with 
the  same  theory  and  philosophy  instead  of  the  one  they  have  now 
because  Wo  don't  have  guidelines  but  to  leave  it  all  up  to  the  judfres. 

think  my  city  was  unjustly  treated  as  I  note<l  in  my  prepared  state- 
mejit.  With  that,  I  will  end  my  statement. 

j^^The^  prepared  statement  and  materials  subst^quently  submitted 
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Statement  of  Representative  Arthur  Law,  Michigan  House  of 
Representatives 

Gentlemen^  I  wish  to  thank  you  for  the  privilege  of  appearing  before  you  to 
present  my  opinions  and  that  of  many  of  the  citizens  of  Pontiac,  Michigan,  whom 
I  have  represented  in  the  Michigan  Legislature  for  fourteen  years.  From  1942- 
1954,  I  sensed  my  city  as  a  city  commissioner.  Six  of  those  years,  I  was  Mayor 
of  Pontiac.  From  1925  until  1947,  I  was  a  factor>-  worker  in  the  Fisher  Body 
Plant  located  in  Pontiac,  except  for  two  years  during  World  War  II,  when  I  was 
a  Labor  Representative  in  the  W.P.B.  and  O.P.A. 

As  the  son  of  a  union  coal  miner,  I  knew  the  experience  of  extreme  poverty, 
hunger  and  oi>pression.  So  it  was  inevitable  that  I  should  help  to  give  birth  to 
and  nurture  the  growth  of  the  United  Automobile  Workers  Union  to  eliminate 
the  abuses  in  that  industry.  I  was  the  first  President  of  the  Fisher  Local  Union 
in  1933  and  several  times  afterward.  Our  goal  was  to  make  improvement  in 
wages,  hours,  working  and  living  conditions,  with  seniority  rights  that  would 
enable  us  to  be  stable  and  loyal  citizens  of  our  community.  As  we  grew  stronger, 
we  insisted  ui>on  and  secured  contracts  to  eliminate  discrimination  in  hiring  and 
employment.  To  secure  these  equal  benefits,  we  walked  the  picket  lines  together, 
white  and  black,  men  and  women. 

Hunger,  poverty  and  insecurity  were  our  common  denominators  at  that  time 
and  caused  our  union  to  grow  and  succeed  dramatically.  They  also  caused  us  to 
join  the  Democratic  Party,  which  offered  the  greatest  hope  to  people  of  many 
r^f'T^^rent  backgrounds,  whether  of  race,  religion,  ethnic  or  geographical  origins 
;  A'  '.he  elimination  of  these  cancers  of  society.  We  believed  that  we  could  have  toe 
freedoms  promised  and  still  be  ourselves  racially,  ethnically,  and  religiously,  in 
the  belief  that  one  man*s  freedom  ends  where  another  man's  begins,  we  never 
expected  to  be  punished  because  of  race.  We  are  today  I  A  Supreme  Court  that 
rightfully  ruled  in  1954  to  eliminate  discrimination  in  schools  and  public  facil- 
ities forbade  the  assignment  ot  pupils  in  oui  public  schools  because  of  race. 
Since  the  Koemer  report,  the  Supreme  Court,  obsessed  with  the  idea  that  inte- 
gration is  the  cure-all,  is  allowing  Federal  district  courts  to  order  the  assign- 
ment to  schools  because  of  race. 

This  Supreme  Court  would  throw  out  any  law  governing  the  lives  and  wel- 
fare of  our  citizens,  that  was  enacted  by  a  State  legislature  or  by  Congress  with- 
out definite  guidelines  and  leaving  the  guidelines  to  the  individual  opinions, 
whims  or  latent  hatreds  of  individual  judges. 

Such  action  by  our  Supreme  Courts  which  has  usurped  the  prerogative  of 
making  such  a  law.  compels  us  to  protest  and  come  to  you  for  relief  and  assist- 
ance in  constitutionally  barring  such  whimsical  decisions  as  the  one  ordered  in 
my  dty  by  a  judge,  who  in  1965.  as  a  member  of  our  civil  rights  commission  upon 
the  allegations  of  four  citizens  and  without  investigation  as  to  the  validity 
thereof,  stated  that  "obviously  there  is  a  mess  in  Pontiac  that  needs  to  be 
cleaned  up.'*  Later,  as  a  Federal  district  judge  who  sends  his  children  to  a 
private  school,  he  ordered  massive  busing  of  school  children  in  Pontiac  at  the 
cost  of  $733,000  with  a  continuing  cost  of  $500,000.  This  according  to  a  letter  I 
received  from  Dr.  Dana  Wbitmer,  Sui)erintendent  of  Pontaic  schools,  asking  for 
help  because  of  the  district's  financial  plight,  represents  %th  to  %th  of  the  total 
financial  problem  of  our  schools.  Does  this  represent  a  sensible  solution  to 
quality  education,  or  does  it  represent  purely  a  social  experiment  or  appease- 
ment? The  sensible  blacks  of  our  country  will  and  do  recognize  the  fallacy  of 
such  programs  that  remove  them  farther  away  from  any  control  or  parental 
participation  in  the  schools  their  children  attend. 

The  people  of  my  city,  my  State  and  I  believe  that  most  of  the  people  of  our 
country  do  not  appreciate  the  hyprocrisy  of  a  Judge  Keith  or  a  judge  in  Virginia 
who  orders  massive  busing,  while  at  the  same  time,  because  of  the  liberal  salary 
he  receives  as  a  Federal  judge,  he  sends  his  children  to  a  private  school.  Accord- 
ing to  a  ne\»8paper  quote,  he  justifies  his  hypocrisy  by  saying  that  while  on  the 
bench  he  i£  a  judge,  at  home  he  is  a  father 

Nor  do  we  Appreciate  the  hypocrisy  of  Congressmen  who  refuse  to  live  In 
Washington,  D.C.,  where  the  children  can  derive  the  benefits  of  a  totally  in- 
tegrated school  system,  but  choose  to  live  in  Virginia  or  miles  away  in  the  beauti- 
ful Maryland  suburbs  where  their  children  can  attend  private  schools  or  almost 
totally  segregated  schools. 

Nor  do  we  in  Michigan  appreciate  a  senator  who  is  wealthy  enough  to  send  his 
children  to  private  or  parochial  schools  and  in  pious  platitude  tells  us  back  home 
that  forced  busing  to  achieve  racial  integration  is  good  for  us.  Nor  do  we  appre- 
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ciate  the  hypocrisy  of  a  fonner  governor,  whose  church  is  outstanding  in  its 
discrimination  against  Negroes,  trying  to  force  integrated  housing  upon  commu- 
nities solely  because  of  an  obsession  with  integration. 

I  would  prefer  a  rsturu  to  sanity  and  consistency  by  our  Supreme  Court  to 
that  of  a  Constitutional  Amendment.  But  the  fear  that  I  have  and  that  voiced  to 
me  by  many  others,  is  that  the  frustration  of  those  who  wish  to  continue  to 
flagellate  and  punish  the  citizens  of  our  country  will  within  a  very  short  time 
cause  this  same  Supreme  Court  to  mandate  that  all  sales  of  homes,  new  or  old, 
can  only  be  made  to  establish  a  racial  balance. 

We  do  not  and  should  not  have  these  edicts  mandated  by  our  Courts  or  by 
Congress. 

We  in  Pontiac  and  in  Michigan  have  an  open  housing  law.  To  make  that  law 
workable  for  those  who  desire  a  different  school  or  neighborhood,  we  have  a 
high  annual  income  for  our  factory  workers  as  a  result  of  the  Union  movement. 
This  has  allowed  or  will  allow  the  purchase  of  a  home  in  all  but  the  most  wealthy 
neighborhoods.  Few  of  us,  either  white  or  black  can  afford  that  and  I  for  one 
could  care  less. 

At  the  time  of  Judge  Keith's  order,  we  had  blacks  living  in  every  precinct  in 
our  city.  We  have  had  non-discriminatory  school  enrollment  since  the  Civil  War. 
We  were  the  first  city  in  Michigan,  if  not  in  the  United  States  to  embark  on  a 
Public  Housing  Program  for  the  relief  of  our  citizens. 

We  were  the  first  city  in  Michigan  to  enact  a  Fair  Emqployment  Practices  Act 
for  the  citizens  of  our  City.  We  Implemented  it  in  City  Government.  I  know  these 
things  as  they  happened  while  I  was  in  City  Government  and  as  the  Mayor. 

Since  1938  we  have  elected  Negroes  to  our  city  council  and  to  our  school  board, 
although  most  of  the  time  they  constituted  only  10-15%  of  our  population.  They 
are  now  about  %  of  our  population.  In  the  last  general  election,  we  gave 
Richard  Austin  (a  Negro)  an  overwhelming  vote  for  Secretary  of  the  State  of 
Michigan. 

I  cite  these  facts  to  show  that  the  citizens  of  my  city  do  not  deserve  the  treat- 
ment they  are  having  to  endure. 

In  closing  gentlemen,  I  wish  to  quote  the  words  of  John  Adams,  **The  patrons 
of  these  acts  allow  that  consent  is  necessary ;  they  only  contend  for  a  consent  by 
construction,  by  interpretation,  a  virtual  consent.  But  this  is  only  deluding  men 
with  a  shadow  instead  of  substance.  Construction  has  made  treasons,  where  the 
law  has  made  none  .  .  .>  arbitrary  distinctions  .  . have  always  been  the  instru- 
ments of  ari)itrary  power,  the  means  of  lulling  and  en.snaring  men  into  their  own 
servitude.  For  whenever  we  leave  principles  and  clear  po.sitive  laws  and  wander 
after  constructions,  one  constniction  or  consequence  is  piled  upon  another  until 
we  get  an  immense  distance  from  fact  and  truth  and  nature,  lost  in  the  wild 
regions  of  imagination  and  possibility  where  arbitrary  po^ver  sits  upon  her  brazen 
throne  and  governs  with  an  iron  sceptre." 

Gentlemen:  Tyranny  was  distasteful  then — it  is  just  as  distasteful  today, 
whether  by  a  President,  a  Congreas  or  as  in  this  instance  by  a  Supreme  C«^urt. 


State  of  Michioan, 
Department  of  Education, 
Lansing f  Mich,,  March  9, 1972, 

Hon.  Arthur  J.  Law, 
ffouse  of  RepreBentatives, 
Capitol  Building f  Lansing^  Mich. 

Dear  Mr.  Law  :  Several  days  ago,  you  asked  for  information  concerning  per 
pupil  transportation  cost  and  per  mile  transportation  cost.  Attached  is  a  tabula- 
tion that  provides  this  and  some  other  transportation  information  for  the  last 
four  complete  fiscal  years. 

The  column  entitled  "Total  Qualification'*  indicates  the  total  amount  of  trans- 
portation reimbursement  that  scbciol  districts  were  eligible  for  in  each  of  the 
fi.scal  years.  The  next  column  entitled  "legislative  Appropriation"  indicates  the 
lever  of  the  state  appropriation.  You  will  note  that  only  in  1970-71  was  the 
formula  paid  out  in  full. 

If  you  have  questions  concerning  this  tabulation,  plei  e  feel  free  to  contact  me. 
Sincerely  yours, 

Robert  N.  McKerb, 
Associate  Superintendent ,  Business  and  Finance, 
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SOURCE  OF  REVENUF 

1.  School  District  Property  Taxes 


1.  Oakland  County  Pr<^rty  Tax 

2.  Stiite  Grants 


1.  School  District  Pr<^rty  Tax 

2.  State  Grants 

1.  Oakland  Countv  Property  Tax 

2.  Strife  Grants 


1.  Federal  Grants 


1.  State  Grants 


1.  Federal  Grants 

2.  State  Grants 

3.  Student  Fees 


THE  SCHOOL  OPERATION  (PBOQBAM) 

AH  Xeic  School  Constructiorif  Major  Re- 
hahiUtation,  and  Purch<i9e  of  School 
Sites.  This  Is  tlie  Building  and  Site 
Fund.  The  School  Board  sells  bonds  to 
get  the  money  for  construction,  and 
pays  It  back  over  a  period  of  years 
from  property  tax  receipts. 

Special  Educatimt^}  All  special  educa- 
tion programs  and  services  that  are 
provided  In  the  school. 

Oakland  Schools  (Intermediate  Dis- 
trict) determines  how  much  special 
education  the  schools  of  Pontiac  get 
each  year. 

Vocational  Education}  These  are  the 
vocational  classes  which  are  taught  In 
the  junior  and  senior  high  schools. 

yorth  East  Oakland  Vocational  Educa- 
tion Center}  (NEOVEC)  The  C^ter 
gives  vocational  and  technical  train- 
ing to  students  from  Pcmtiac,  Av<m> 
dale.  Rochester.  Lake  Orion,  and 
Oxford. 

Federal  Categorical  Aid  Programs, 
These  educational  programs  are  for  a 
specific  purpose  and  are  contr<dled  by 
Federal  guidelines. 

BSEA.  Title  1, 11.  Ill— COP 
Bilingual  Education— ST*P 
Head  Start— Urban  Corps 
Teen  Mothers— BSAP 
Adult  Basic  Education— CCEM 
Vocational  Guidance— NDEA.  Title 
III 

State  Categorical  Aid  Programs,  The 
major  program  is  in  Section  3  of  the 
State  Aid  Act  It  offers  special  in> 
struction  In  reading  and  mathematics 
for  children  who  are  educationally 
disadvantaged. 
Adult  Education}  The  adult  program  in- 
cludes high  school  credit  courses, 
basic  education,  non-credit  courses, 
and  vocational  courses. 
Projects  Growth  and  Caddy 
Summer  School}  These  are  all  classes  or 

courses  taught  in  the  summer. 
Food  Service  Program.  All  food  served 
to  children. 


1.  General  State  Aid 

2.  Student  Fees 

1.  Student  Fees 

2.  Federal  and  State  Grants 

Analysis  of  Revenues  and  Expenditures,  J972-i975 

This  analysis  summarizes  revenue  and  expenditure  projections  for  the  next 
thp^  fiscal  years,  1972  to  1975.  It  cwnpares  total  anticipated  revenue  and  ex- 
penditures for  each  year,  thus  giving  an  estimate  of  annual  deficits  and  increased 
mlllages  which  would  be  required  to  balance  ejich  year's  budget. 

The  Board  of  Education  docs  not  control  the  major  factws  which  determine 
revenues  or  expenditures  each  year  as  .shown  In  the  box  below. 

» Thwie  school  operations  (programn)  appear  In  the  School  District  Operating  Budget 
each  year. 
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REVENUES 


Source  of  revenue 
State  aid 

Valuation  of  the  school  district 
The  school  tax  rate 


Determined  hy 
the  Legislature 

the  local  assessors  and  the  County 

Equalization  Board 
the  County  Tax  Allocation  Board  plus 

added  millages  which  citizens  have 

voted 


EXPENDITURES 


Classification  of  expenditure 

Pay  scales  and  fringe  benefits  (89%  of 

the  total  budget) 
Integration  plan  costs 
Free  materials  and  supplies 
Some  special  programs  and  services 


Determined  l>y 

Collective  bargaining  with  employee 

groups 
Federal  Court  Order 
State  Supreme  Court  decision 
State  Department  of  Education 


Because  the  Board  of  Education  does  not  control  revenues  and  expenditures, 
the  financial  projectitos  for  the  next  three  year«  must  be  based  on  assumptions 
as  to  what  will  happen.  The  assumptions  which  have  been  made  and  used  for 
these  projections  are  summarized  below 

Revenues — Assumptions 

1.  The  present  way  of  financing  public  education  will  be  continued  from  1972  to 
1075. 

2.  The  state  equalized  valuation  (SEV)  of  the  School  District  will  be 

1072-  73.  $660,000,000 

1073-  74,  682,000,000 
1974-75,  694,000,000 

3.  The  variable  tax  relief  of  1.4  mills  that  has  been  allocated  for  more  than  20 
years  will  not  be  available  beginning  with  11)72-73.  The  tax  rate  for  1971-72  was 
as  follow : 


City  of  Pontiac      Outside  the  city 


Allocated  .     . . ... ... ... ... ..... . ........ . . ... ,  .  , .   8. 13  8. 13 

v«ri«Nt  . ... .:. ... . . . .... ...  i. 40 . . . . .... 

Voted  1964. .....  . . ...  8. 75  f .  75 

voted  1968. .:.>,>                     .:..:.>..>           ^^^>>^  -V  6. 25  6. 25 

Totll .  .  .  .    »>  ...»:..->.>  ...  .1.^  . <.>^»r.  c.:->  w>  -   x:-  -  -  -  '       Sisi  1^13 


The  tax  rate  in  the  next  three  years  will  be  23.13  mills  for  the  City  of  Pontiac 
and  the  area  outside  the  city. 

4.  The  general  State  Aid  formula  for  1971-72  will  be  continued  for  three 
years,  however  with  two  adjustments:  (1)  The  •*gmndfather  clause"  will  pay 
out  at  77%,  and  (2)  there  will  be  a  6%  improvement  factor  added  each  year. 

5.  Section  3  funds  will  continue  to  finance  the  special  reading  teacher  pro- 
gram. 

Expenditures — assumptions 

1.  The  level  of  School  District  programs  and  services  which  were  financed 
from  the  general  fund  in  1970-71,  with  adjnstmentfl  to  1069-70  levels  in  certain 
specific  items,  will  be  the  standard  Uiwl  forthe  next  throe  years. 

2.  The  following  increases  In  the  consumer  price  index  (C.P.I.)  will  occur. 

1972-  73,  3.0%. 

1973-  74,  3.5%. 

1974-  75,  4.0%. 

3.  Salary-  and  fringe  (benefit  costs  will  increase  approximately  the  same  as 
the  C.P.I. 

4.  Enrollments  will  continue  at  the  approximate  1971-72  level  of  21.327. 

5.  New  costs  generated  because  of  the  oiwning  of  the  new  PCHS  have  been 
incltided  in  1973-74.  and  1974-75  estimates. 
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PROJECTION  I.  BASED  ON  THE  1970-71  LEVELS  OF  SERVICES  AND  PROGRAMS  WITH 
ADJUSTMENT  TO  1969-70  LE\'ELS 

This  level  might  be  thought  of  as  the  "normar'  level  of  programs  which  had 
developed  over  the  years— a  full  day  program  for  all  students ;  library,  music, 
physical  education,  counselling  and  consultants;^  instnictional  supplies:  opera- 
tion and  maintenance — all  at  reasonable  levels, 


J971-72 
budget 


Projections 


1972-73 


1973-74 


Projections  of  expenditures,  1972-75: 

1000  Instruction. . . 

2100  Administration . .  .'. 

2200  Attendance. ... . 

2300  Health  

2400  Transportation......-.....-., 

2500  Plant  operation... v.. 

2fi00  Plant  maintenance. . . 

2700  Fixed  cHartes.. 

2800  Capital  outlay. .     . j.-.^ 

2900  Community.......... 

3000  Food  services  

3200  Student  body  activity.  ...V.'. 


$15,745,764 
841,967 
45,495 
133,438 
681,581 
2,407, 217 
760, 318 
794,964 
168,410 
33,928 
1,700 
28,112 


$17,461,078 
875. 740 
47,859 
142, 113 
723,264 
2, 519,252 
910,070 
868.050 
230, 145 
54,855 
1,540 
29, 100 


$18,  145. 324 
908.895 
49, 575 
147, 735 
751,546 
2, 663, 775 
952, 522 
913,090 
235,680 
57,045 
1,590 
30,260 


1974-75 


$18,939,233 
948, 010 
51,578 
154,308 
784,663 
2,779,370 
992, 440 
944.  710 
241,290 
59, 605 
1,650 
31,620 


Total.. :..>:.. 

:.  21,642,894 

23,863,066 

24,857.037 

25,928, 479 

Projections  of  reveiiues,  1972-75: 

Local  taxes...-.-. ...... . ...^ . .. ... .  v. 

State  aid... .  .  .  .        . . .      : : 

other..,,.:.v..;.\»;.V.:..:. ;. .     ^.  :y  o--:;;.:;^ 

15,678,248 
4.876,675 
565,234 

15,265,800 
4,368.376 
1.07f,i66 

15, 786,225 
4, 204, 550 
1,089,234 

16,052,220 
4,264,487 
1.119,082 

Total.  .  .>:.:.:.x.:.:.>;.:.>^>:. . .  . 

21,120,157 

20,709,842 

21,080,009 

21,435  789 

Balances  or  deficits,  1972-75: 

Deficit  .  .  .  .  .  .  .  ...  ... ......... . . . .......  ... . 

Explanation  ...-.»:/.   .V.l.^     . . . 

522, 737 

:-  <») 

3.153,224 

3, 777,028 

4,40^,690 
<*) 

I  Deficit  covered  bv  an  operating  balance  June  30, 1971  of  $723,297. 
3  SEV  $6€0MM.  Added  rate  to  balance  4.78  mills. 
>  SEV  $682MM.  Added  rate  to  balance  5.54  mills, 
« SEV  $694MM.  Added  rate  to  balance  6.47  mills. 

PROJECTION  n.  BASED  ON  THE  1971-72  LEVELS  OF  SERVICES  AND  PROGRAMS  OB 

THE  CUT  BUDGET 

This  level  might  be  thought  of  as  the  ''reduced"  level  of  programs  and  eervtes 
in  1071-72— a  5  hour  day  for  junior  highs;  sharp  reductions  in  library,  music, 
physical  education,  counseling  and  consultant  services;  %  cut  in  instructional 
supplies ;  reduction  in  i^ant  loaintenance  and  operation  activities. 


,97,-72    

budfeti  1972-73  3  1973-74*  1974-75* 


Revenue  ... . .      .  $21, 120, 157         $29, 709. 842        $21,080, 009  $21, 435. 789 

Expenditures. . .  .  21, 642, 894  22. 417, 167  23, 364, 561  24, 365]  300 

Oefkat. .:.      . . M2, 737  1. 707, 32r  rSiySr  2,^29,  siT 


<  Deficit  covered  by  an  operating  balance  June  30, 1971,  of  $723,297, 
3  Added  rate  to  balance  2.59  mills. 
)  Added  rate  to  balance  3.35  mills. 
*  Added  rate  to  balance  4.22  mills. 
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TRANSPORTATION  DATA 


1967-<8  1986-«9  1969-70  1970-71 

Total  expended..-...,...-.:.:.,..:.:.:....-.,.    $34,625,724.00  $35. 899. 94«. 00  $36,422,671.00  $43,139,356.00 

Totol  quilificaiion.. . . ..... . .   .      21, 824. 366. 00  24. 135. 221. 00  26. 254. 559. 00  i.8  267  927. 00 

Lef islative  ippropnation            . ...     18. 500. 000. 00  22, 000. 000. 00  26, 000. 000  00  29  000, 000.00 

Per-pupil  cost . . . ......  .       . 1 52. 45  1 50. 92  » 47. 89  »  56. 29 

Pet' pupil  allowance... 133.97  »34.97  135.94  » 37.94 


Per-mile  cost  (cents)   43.3  36.3  39.7  45.6 

Per-fflile  allowance  (cents)....;......:.  28.12  25.0  29.8  30.7 

Tottlfnilestnveled..:...... 72.291,125  88.484.471  30.214.797  84.022.869 

Total  pupils.. ...w.. .:..,..;...  727.033  764.832  802.394  812.060 


t  Based  on  number  of  eligible  students  transported  on  school*owned  buses  exclusive  of  speoal-eduation  children. 
Source:  Summary  of  transportation  reports. 

School  District  Administration  Building, 

Pontiac,  Mich.,  Mvrch  6, 1972* 

Hon.  Abthub  J.  liAW, 
Hou$e  of  Representativet, 
Capitol  BuUding,  Lansing,  Mich, 

Dear  Bepresentauve  Law  :  Enclosed  with  this  letter  is  a  financial  study  of 
what  lies  ahead  for  the  School  District  of  the  City  of  Pontlac,  1972-1975.  We 
thought  the  situation  faced  by  the  Pontiac  Schools  and  tlie  facts  in  the  study 
would  be  of  interest  to  you  and  perhaps  of  some  use  as  various  legislative  matters 
pertaining  to  the  financing  of  the  public  schools  aie  debated. 

There  are  several  conclusions  which  can  be  drawn  from  this  report  that,  in  our 
judgment,  have  special  significance.  They  are  outlined  below : 

1.  General  State  Aid  to  the  Pontiac  Schools  has  declined  by  approximately 
$2,000,000  since  1969-70.  Projections  for  the  next  three  years  indicate  a 
continued  decline.  This  is  one  major  reason  for  the  financial  pix>bl^  faced 
by  the  schools. 

Revenues  from  local  property  taxes  have  increased  comparably  to  the  in- 
crease in  school  costs  since  1965.  Projected  increases  in  local  property  tax 
revenues  for  the  next  three  years  will  also  keep  pace. 

2.  The  increase  in  expenditures  for  current  expenses  since  1965  are  con- 
fined almost  exclusively  to  the  costs  of  personnel — salaries,  wages,  and  fringe 
benefits.  In  a  real  sense,  these  sharp  increases  in  costs  aie  a  product  of 
P.A.  379.  Collective  Bargaining  for  School  Employees. 

3.  The  costs  of  Che  busing  program  has  increased  the  financial  problems  of 
the  school  district.  The  total  estimated  costs  of  the  busing  program  is 
$733,000  of  which  approximately  $500,000  is  budgeted  to  the  General  Fund. 
The  anticipated  deficits  which  appear  on  page  0  of  the  report  range  from 
$3,153,224  in  1972-73  to  $4,492,690  in  1974-75,  so  the  costs  of  the  busing 
program  represent  frwn  %  to  %  of  the  total  financial  problem  faced  by  the 
school  district  in  the  next  three  years. 

The  data  In  the  report  make  it  dear  that  the  School  District  needs  a  stable  level 
of  State  Aid.  The  decline  of  gross  revenues  and  per  pupil  revenues  from  State  Aid 
which  has  occurred  in  the  past  few  years  is  hurting  Pontiac.  We  liope  that  you 
can  give  strong  support  to  maintenance  of  the  "grandfather  clause"  in  the  Act 
which  will  prevent  further  erosion  of  State  Aid  for  Pontiac. 

If  there  are  questions  about  this  report  or  additional  information  that  might  be 
helpful  to  you,  we  would  be  happy  to  fumi.sh  it.  From  time  to  time  I'll  try  to 
send  you  materials  that  give  information  about  the  Pontiac  School  District. 
Very  cordially  yours, 

Dana  P.  Whitkeb, 

Superintendent. 


The  School  District  of  the  Cmr  of  Pontiac 

To :  The  members  of  the  board  of  education. 
From :  Dana  P.  \Vhitmer. 

Subject:  Analysis  of  Projected  General  Fund  Revenues  and  Ehcpenditures  for 
1972-107.'>  with  n  Proposal  to  Increa»e  Revenues. 

Introduction:  Wbere  does  the  money  come  from  to  pay  for  schools?  The  answer 
!.s  very  complicated.  So,  the  table  beloiv  was  preiwred  to  answer  thisquesti<Mi.  The 
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m6ney  (revenue)  for  various  school  operations  comes  from  seven  different 
sources: 

1.  School  District  Property  Taxes. 

2.  Oakland  County  Property  Tax. 

3.  General  State  Aid. 

4.  State  Grants. 

5.  Federal  Grants. 

6.  Fees. 

7.  Miscellaneous  sources. 

*  Generally  speaking,  revenues  that  the  School  District  receives  can  be  used  only 
for  specific  purposes  which  are  spelled  out  in  laws.  So,  it  is  possible  to  be  short 
of  money  for  certain  operations  while  other  operations  have  sufficient  money— 
but  money  cannot  be  shifted  around  to  balance  things  out 

SOURCE  OF  REVENUE  THE  SCHOOL  OPERATION  (PROGRAM) 

1.  School  District  Property  Taxes 

2.  General  State  Aid 
a  Other 


^Current  Expenses  for  the  Regular  Day 
Sohool  This  is  called  the  General 
Func,  The  regular  day  school  opera* 
tion  includes  the  activities  listed  be- 
low for  Kindergarten  ihrough  Grade 
12. 

loBtmctioa         Plant  Operatioo 
Adminlatra-        Plant  Mainte- 

tion  nance 
Health  Serv-      Fixed  Charges 

ices 

Att^idance         Capital  OutUy 

Services 
Transporta-  Bliscellaneoos 

tion 

The  financial  problem  faced  by  the 
School  District  is  entirely  in  the  Gen- 
eral Fund,  or  in  financing  the  regular 
K-12  day  sduxri  program.  The  General 
Fund  is  the  Mggest  part  of  all  school 
costs;  it  is  over  $20,000,000  this  year. 

Chairman  Celler  (presiding).  Any  questions? 

Mr.  McCuLLOCH.  I  would  like  to  ask  one  question,  Mr.  Chairman. 

If  you  have  black  pupils  residing  within  a  city,  how  are  they  going 
to  get  to  school  except  by  busing  when  the  distance  to  school  is  beyond 
ordina^  walking  distance? 

Mr.  LfAW.  I  did  not  understand  your  question  clearlj,  sir,  but  we 
do  have  a  policy  in  Michigan  established  Sv  the  legislature  and  board 
of  education  that  any  child  who  lives  a  mile  and  a  half  or  more  from 
the  school  that  he  is  supposed  to  go  to,  is  provided  with  bus  trans- 
portation. 

This  does  not  apply  within  city  limits  or  has  not  in  the  past  It  has 
been  left  up  to  the  children  within  a  city  to  get  to  their  own  school 
upon  the  theory  that  no  school  was  more  than  a  mile  and  a  half  from 
the  child. 

Mr.  McCtTUXKJH.  If  they  do  not  have  the  money  with  which  to  pay 
for  transportation  to  school,  how  arc  they  provided  that  transporta- 
tion? 

Mr.  Law.  I  would  say,  sir,  that  under  the  plan  that  Michigan  had, 
any  child  was  within  a  mile  and  a  half  ana  it  was  considered  that 
this  was  reasonable  distance  for  them  to  walk  to  school.  Walking  is 
not  a  bad  habit,  and  the  money  was  provided  

Mr.  McCtJMXx:ii.  I  should  like  to  interrupt,  if  I  may.  Does  that 
walking  likewise  apply  to  white  children? 

Mr.  Law.  It  has  never  been  a  racial  issue  in  Michigan.  We  have  had 
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oDen  schools  in  Michigan  and  no  segregation  of  schools  since  the  Civil 
War,  and  that  was  typical  of  my  city. 

Mr.  McCtJixocH.  I  thank  you  very  much,  and  I  asked  that  question 
particularly  because  there  are  many  parents  and  some  students  who 
think  walking  up  to  a  mile  and  a  half  to  school  is  far  too  ffreat  a 
distance. 

Mr.  Law.  Well,  I  don't  agree  with  them.  I  am  a  father  of  four  chil- 
dren raised  and  educated  in  the  Pontiac  schools,  that  were  bom  there, 
who  attended  Pontiac  public  schools,  and  they  walked  until  they  had 
to  go  to  high  school,  and  dad  provided  busfare  for  them  to  go  at 
that  time. 

Mr.  McCuLLocH.  We  see  eye  to  eye  on  the  desirability  of  requiring 
children  to  walk  a  reasonable  distance  to  school  provided  that  it  does 
not  harm  either  whites  or  blacks. 

.Mr.  Law.  That,  sir,  has  never  been  a  policy  in  Michigan,  to  deter- 
mine whether  a  child  is  white  or  black  to  have  the  privilege  of  busing. 
I  am  sure  both  avail  themselves  under  the  present  setup  and  have 
been  for  years  depending  upon  where  they  live  and  the  distance  from 
school. 

Mr.  McClory.  Mr.  Chairman,  may  I  ask  one  question? 
Chairman  Celler.  Yes. 

Mr.  McClory.  I  want  to  ask  Representative  Symons  this  question : 
You  stated  that  the  problem  as  far  as  Allen  Park  is  concerned  was  not 
a  racial  Question  because  both  school  districts  were  all-white.  You  have 
indicated  support  for  House  Joint  Resolution  620,  which  would  limit 
the  right  to  assign  pupils  because  of  their  race  or  color.  However,  it 
seems  to  me  that  you  have  suggested  that  there  should  be  a  limit  on 

y^^n^'c®^®"  ^"^^^  "°  ^^^^^      ^0^0^  question  involved 

at  all.  So  It  would  seem  you  were  supporting  another  type  of  con- 
stitutional amendment,  which  would  limit  the  right  to  bus  even  though 
there  is  no  color  or  race  question  involved.  Isn't  that  right? 
.  M^.  Symons.  Sir,  the  point  that  I  wanted  to  make  is  that  busing 
IS  unfair  to  all  children  regardless  of  color.  That  I  would  like  to  see  a 
oon^itutional  amendment  to  prohibit  busing  beyond  the  neighbor- 
gS^i^      ^^^^^^^  ^he  prior  written  approval  of  the  parent  or 

In  other  words,  I  would  like  the  Constitution  amended,  and  this  is 
why  I  ^id  that  I  am  not  limited  to  House  Joint  Resolution  620,  but 
1  would  support  a  constitutional  amendment  that  would  prohibit 
for^  busing  of  schoolchildren  beyond  their  neighborhood  school. 

If  vou  want  to  amend  House  Joint  Resolution  620  or  use  another 
vehicle- 
Mr.  McClory.  I  just  wanted  to  have  an  understanding. 
Mrs.  Sy3fox8.  The  reason  I  mentioned  that  this  was  two  all-white 
school  districts  was  that  I  was  pointing  out  the  fact  that  businir  is 
unfair  to  all  children,  whether  they  be  black  or  white, 
tion  Vcry^wd  ^  ^^^"^^     ^^^'^  *  ^'^^  understanding  of  your  posi- 
Mrs.  Svifoxs.  Thank  you,  sir. 

Qmirman  Celler.  The  next  witness  will  be  Mr.  Younc. 
Mr.  Young.  Thank  you,  Mr.  Chairman. 

Chairman  Cellkr.  Do  you  want  to  place  your  statement  in  the 
record  f 
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Mr.  Young.  My  statement  will  be  very  short  inasmuch  as  all  of  you 
have  my  written  statement. 

Chairman  Celle«.  We  will  place  your  full  statement  in  the  record, 
and  you  may  make  an  additional  statement. 

( The  statement  follows : ) 

Statement  of  Michigan  State  Representative  Richabd  A.  Young 

Mr.  Chairman  and  Members  of  Subcommittee  No.  5  of  the  House  Judiciary 
Committee,  my  name  is  Richard  A.  Young  and  I  am  a  member  oi  the  Michgian 
House  of  Representatives,  serving  my  fourth  two-year  term.  I  am  a  member 
of  the  Ad  Hoc  Committee  of  the  House  of  Representatives  that  was  elected  by 
members  of  that  body  for  determining  an  effective  program  to  defeat  the  busing 
of  school  children  from  their  present  school  districts. 

BEASON  FOB  MY  APPEARANCE  BEFOBE  YOUB  COMMITTEE 

In  October  of  1971  ¥;ederal  District  Court  Judge  Stephen  J.  Roth  made  a 
finding  that  de  jure  segregation  existed  In  the  Detroit  Public  Schools.^  In 
short,  the  court  found  the  State  of  Michigan,  through  its  elected  officers,  had 
violated  the  rule  of  the  United  States  Supreme  Court's  decision  commonly 
referred  to  as  the  Brown  Decision  of  14)54,  wherein  the  Supreme  Court  stated  that 
discrimination  resulted  In  Inequitable  distribution  of  educational  resources  such 
as  to  deny  black  children  the  proper  resources  for  proper  schooling. 

Judge  Roth's  decision  was  Issued  and  was  applicable  to  the  State  of  Michigan, 
a  state  which  has  always  been  known  to  be  liberal  and  progressive — a  state  that 
has  three  black  state  senators  and  thirteen  black  members  of  the  House  of 
Representatives— a  state  where  up  imtll  Judge  Roth's  decision  never  had  any 
legislation  Introduced  by  the  black  members  of  the  Legislature  or  any  liberal 
members  of  the  Legislature  which  would  propose  any  type  of  remedy  comparable 
to  the  types  of  remedies  that  Judge  Roth  aH)arently  Is  now  considering— a  state 
which  did  pass,  within  the  last  2  to  3  years,  statutes  that  called  for  the  decentral- 
ization of  the  Detroit  School  System,  and  this  legislation  was  brought  about 
by  the  urging  of  black  members  of  the  Legislature,  who  stated  that  their  purpose 
was  to  allow  people  from  their  districts  to  more  fully  participate  *n  the  edu- 
cational policies  of  their  community  and  to  allow  parents  to  become  more  In- 
volved In  the  education  of  their  children— a  state  that  enacted  legislation  which 
was  aimed  at  identifying  educational  problems  and  providing  remedies  to  solve 
these  problems : 

1.  A  statewide  assessment  program  was  set  up  which  provided  for  testing  of 
all  fourth  and  seventh  graders  attending  public  schools  in  the  State  of  Michigan. 

2.  A  compensatory  education  program  was  provided  that  called  for  the  ex- 
penditure of  22^^  million  dollars  for  school  districts  having  a  high  concentration 
of  low-achieving  students  and  for  students  who  came  from  a  poor  socio-economic 
background.  (See  Exhibit  I— approximately  8  million  to  Detroit.) 

3.  There  was  $55  million  spent  for  special  educational  programs  which  again 
called  for  large  sums  of  money  to  be  3\rent  In  a  majority  of  cases  within  the 
black  communtly.  _  ,       ,      „  , 

4.  There  was  $20  million  airjjroprlated  to  high-tax  districts,  which  again  caned 
for  large  sums  of  finance  to  be  attributed  to  the  Detroit  School  District. 

All  of  these  facts  are  evidence  of  the  fact  that  the  Michigan  Legislature  Is 
concerned  with  the  Detroit  School  District  and  with  Its  large  black  population 
and  the  problems  that  are  presented  within  that  urban  area. 

In  1967  Michigan  was  a  state  tliat  did  not  levy  a  state  Income  tax,  but  with 
the  advent  of  these  new  programs  an  Individual  and  eonwrate  Income  tax 
was  levied  which  was  again  Increased  la.st  year  and  which  now  calLs  for  the 
payment  of  3.9  i>er  cent  to  be  levied  against  Individual  Incomes  and  T.8  i>er  cent 
to  be  levied  against  corporate  Incomes.  , , 

In  short,  I  want  to  bring  to  tlie  Connnlttee's  attention  that  the  Michigan 
Legi.slature  did  realize  the  problem  of  the  black  student  and  was  attempting  to 
bring  about  reasonable  solutions.  During  the  current  ses>don  this  trend  has 
continued  and  In  my  opinion  will  do  so  In  tlie  future.  The  Roth  dwlslon  came 
as  a  surprise  and  was  felt  with  anguish  by  many  of  the  memlH»r8  of  the  current 
Legislature,  who  has  taken  active  roles  In  the  past  to  assist  In  this  great  social 
problem.  We,  on  the  Ad  Hoc  Committee,  wish  to  bring  that  to  your  attention. 

1  Thp  cfiMP  iM  Rrniilpy  vh.  MJUik<«n.  lt»71.  ^nilRp  Stpphon  J.  Koth,  United  States  District 
Court.  Kntitprn  DlHtrlrt  of  Afichiffnn.  .South  DiviHlon. 
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THE  COUBT  DECISION  A6  IT  AFFECTa  MX  CONSTITUENT  DI8TBICT 

The  district  I  represent  is  in  western  W&yne  County  and  borders  the  Olty  ot 
Detroit  In  1960  there  were  approximately  35,000  people  residing  in  the  City 
of  Dearborn  Heights,  which  comprises  the  largest  area  of  my  district  Today 
there  are  85,000  citizens  residing  in  that  community,  and  since  1900  the  num- 
ber of  schoolf  bas  tripled  in  that  area.  The  residents  of  the  city  indeM«d  them- 
selves by  selU  ug  school  bonds  to  raise  the  necessary  revenue  to  construct  the 
proper  facilities  for  the  education  of  their  children,  and  these  bonds  will  not 
be  paid  until  sometime  beyond  the  year  2000.  The  Attorney  General  of  our  state 
has  rendered  an  opinion  that  if  these  distriete  were  to  merge  into  a  Metrop<^tan 
District,  the  landowners  would  still  be  responsible  for  paying  off  the  bonding 
and  their  properties  are  so  encumbered. 

The  average  homeowner  in  the  district  pays  approximately  $700  in  total  prop- 
erty taxes  for  city,  county,  and  school  assessments.  The  income  of  the  average 
homeowner  can  be  classified  as  that  of  middle  income.  The  City  of  Dearborn 
Heights  has  relatively  no  industry,  and  all  public  operating  expenses  are  paid 
for  by  the  resident  homeowner,  for  this  area  can  be  properly  classified  as  a 
''bedroom  community." 

Upon  hearing  the  decision  of  the  Federal  District  Court,  the  reaction  in  the 
suburban  areas  of  Greater  Detroit  was  one  of  complete  outrage.  Eighty-slz 
sdiool  districts  were  considered  as  being  possibly  involved  in  a  Metropolitan 
Detroit  School  BuMng  Program.  I  can  honestly  state  that  at  least  90  per  cent 
of  these  school  districts  were  in  complete  disagreement  with  the  decision  and 
the  remedies  that  were  being  advocated  to  relieve  the  conditions  that  the  court 
had  found  to  exist  I  am  certain  liiat  many  of  your  colleagues  from  our  state 
have  testified  to  that  fact,  either  formally  before  this  committee  or  in  private 
conversations  that  existed  among  members  of  the  Congress. 

I  am  certain  that  no  public  issue  has  caused  such  a  vast  public  protest  in 
the  State  of  Michigan  during  the  past  20  years.  Detroit  was  selected  as  the  first 
large  metropolitan  area  in  the  north  as  a  test  case  for  those  citizens  who 
advocate  busing  as  a  cure  to  the  educational  problems  confronting  all  large  urban 
areas  of  our  nation.  Perhaps  the  strategy  was  to  bring  such  a  case  in  a  communi^ 
where  it  would  be  more  readily  accepted^  because  Detroit  has  always  been  the 
headquarters  tor  some  of  our  greatest  labor  uidons  and  has  been  the  resldeiit 
area  of  such  leaders  as  Walter  Reuther,  and  his  successor  Leonard  Woodcock, 
Henry  Ford,  and  United  States  Senator  Philip  A.  Hart  All  of  these  men  have 
done  much  to  help  the  low-income  groups  that  exist  in  our  nation.  In  this  Instance, 
however,  I  am  here  to  testify  that  the  people  from  the  area  that  I  represent  are 
with  great  unanimity  opposed  to  a  program  that  calls  for  the  mass  busing  of 
flchool  children.  In  October  and  November,  shortly  after  the  Court  had  announced 
its  decision,  there  was  great  mass  meetings  of  citizens  demanding  that  public 
ofikials  react  and  do  something  constructive  to  stop  the  threat  of  the  proposed 
busing  remedy.  The  Governor  of  our  State,  the  Attorney  General,  the  State 
Board  of  Education,  the  Congressmen-^U  were  deluged  with  correspondence, 
phone  calls,  and  public  contact  in  an  effort  to  make  them  take  a  stand  as  being 
opposed  to  this  contemplated  measure. 

THE  STATUS  OF  THE  SITUATIOir  SINCE  THE  KOTH  DECISION 

Judge  Both,  after  rendering  his  decision,  ordered  the  State  Board  of  Education 
on  November  5, 1971,  to  study  various  means  by  which  the  Detroit  public .  chools 
could  be  desegregated  by  a  metropolitan  pUn.  The  State  Board  of  Education  in 
February  of  1972,  acting  in  compliance  with  that  order,  submitted  six  plans  to 
the  Court  for  Its  consideration.  As  a  preamble  to  the  subndssion  of  these  plans 
the  State  Board  stated  that  the  Court  does  a  disservice  to  black  children  by 
assuming  an  automatic  improvement  in  black  children  performance  in  integrated 
schools.  Furthermore,  the  State  Board  pointed  out  that  black  people  perfoi -nance 
in  hitegrated  schools  has  not  been  satisfactory  as  measured  against  white 
students. 

All  of  the  plans  that  the  State  Board  of  Education  submitted  to  the  Federal 
District  Judge  called  for  the  busing  of  students  from  neighborhood  schools  to 
points  elsewhere  in  the  Detroit  Metropolitan  area.  I  would  suggest  that  these 
types  of  programs  are  completely  contrary  to  the  best  Interests  of  children, 
especially  that  group  up  to  12  years  of  age.  It  has  been  my  experience,  and  I  am 
certain  that  each  one  of  you  can  recall  also,  that  up  to  that  age  the  most 
important  persons  and  motivating  factor  in  your  life  were  your  parents.  Most 
children  would  do  anything  to  please  their  parents  and  this  applicable  to  their 
performance  in  the  classroom.  If  we  are  to  remove  the  children  from  the  neighbor- 
hood school*  and  send  them  to  a  distant  iriace,  the  likelihood  of  the  parent  paxtid- 
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pating  in  school  programs  is  more  remote,  and  so  is  the  result— instead  of  encour- 
aging motivation  on  the  part  of  the  parent,  the  busing  program  actually  detracts 
from  this  concept 

I  would  like  to  bring  to  the  Ck^mmittee's  attention  that  in  Taylor,  Michigan, 
there  is  presently  a  program  whereby  counsellors  begin  to  work  at  1 :00  p.m.  in 
ihe  afternoon  and  spend  two  to  three  hours  counselling  children  in  the  classes 
K~8.  The  rest  of  the  time  is  spent  visiting  the  homes  of  these  children  to  find 
out  what  kind  of  atmosphere  exists  and  to  attempt  to  encourage  the  parent  to 
participate  in  the  education  of  his  child.  The  counsellors  actually  attempt  to 
classify  the  home  and  to  commimicate  the  atmosphere  to  the  classroom  teacher 
so  that  the  teacher,  in  turn,  might  know  what  conditions  do  exist  and  attempt 
to  set  up  a  program  that  is  specialized  for  that  particular,  individual  student.  It 
would  seem  to  me  that  these  are  the  types  of  programs  that  should  be  encouraged 
by  the  Congress  and  the  State  Legislatures,  if  we  are  really  to  do  anything  in 
creating  an  improved  education  for  children  in  this  country. 

As  we  sit  here  today  we  are  not  certain  as  to  what  Judge  Roth  will  orxier 
within  the  next  few  months.  I  am  certain  that  he  is  aware  of  the  attitude  of  the 
community  toward  this  most  controversial  case,  and  I  would  presume  that  he 
will  act  with  caution  and  to  the  best  interests  of  the  community.. 

The  people  that  I  represent  are  certainly  reluctant  to  have  the  CJonstitution 
of  the  United  States  amended  in  any  way  so  as  to  regress  in  the  field  of  civil 
rights,  but  at  the  same  time  we  are  faced  with  the  situation  that  leaves  us  very 
little  in  the  way  of  alternatives*  and  for  this  reason  I  am  certain  that  there  has 
been  pressure  put  on  the  Congress  to  discharge  House  Joint  Resolution  No  620. 
I  am  certain  that  there  will  be  pe<H[>le  here  before  your  Committee  to  testify  how 
well  busing  is  working  out  in  particular  localities,  but  I  want  to  reemphasize 
the  fact  that  if  we  are  to  encourage  parmts  to  beccuue  involved,  then  we  must  do 
those  things  that  will  lead  to  the  strengthening  of  community  and  neighboiiiood 
schools.  This  will  mean  better  and  more  modem  school  plants  and  equipment ;  it 
will  mean  more  and  better  guidance  counsellors  and  administrators ;  and  I  sub- 
mit that  the  people  of  the  State  of  Michigan  stand  ready  to  fulfill  their  duties 
toward  their  fellowman  and  to  provide  these  facilities.  I  am  certain  that  if  Judge 
Roth  does  order  mass  cross*di8trict  busing  this  Congress  will  receive  pressure 
from  Michigan  to  amend  the  Constitution,  and  if  there  are  more  cases  started  in 
other  great  industrial  cities,  that  on  each  and  every  occasion  there  will  be  the 
same  type  of  reaction  that  is  occurring  in  Michigan.  Ultimately  it  is  my  belief 
that  the  Constitution  will  be  amended  and  that  possibly  the  progress  that  has 
been  made  in  the  field  of  civil  rights  will  be  lost 

I  can  cite  as  an  example  the  parochial  issue  that  existed  in  our  state  until  two 
or  three  years  ago.  Bach  year  the  Michigan  Legislature  had  seen  fit  to  in  some  way 
attemcpt  to  encotirage  and  assist  private  education,  and  then  in  1970  a  full  program 
of  assistance  was  given  to  the  private  schools.  The  reaction  on  the  part  of  the 
general  public  was  to  amend  the  Constitution  to  prohibit  this  assistance;  and 
though  I  tiiought  it  was  wrong  for  the  people  of  Michigan  to  do  this,  nevertheless 
the  resentment  that  was  building  up  over  the  years  finally  matured  into  adopt- 
ing such  an  amendmemt.  I  can  foresee  the  same  thing  existing  in  the  civil  ri^ts 
field,  and  I  would  hove  that  this  Congress  would  diretTt  its  attention  toward  solv- 
ing this  problem  that  is  now  before  us  and,  if  necessary,  discharge  House  Joint 
Resolution  No.  020  in  order  to  make  certain  that  the  neighborhood  school  which 
has  done  the  job  in  the  past  will  be  able  to  perform  the  same  task  in  the  future. 

I  thank  you  for  your  kind  attention  and  hope  that  you  will  review  the  exhibits 
that  are  attached  to  this  stat^nent,  which  refiect  some  of  the  major  financial  prob- 
lems with  which  the  Michigan  State  Legislature  is  confronted. 

Thank  you  for  the  <^[)portunity  of  allowing  me  to  a/ppear  here  today.. 

ALLOCATIONS  TO  SCHOOL  DISTHtCTS  IN"  WAYNE,  OAKLAND  AND  MACOMB  COUNTIES 


For  the  year  1971-72,  |22.5  million  has  been  appropriated  for  section  3. 


Section 


Mount  Clemens. 

New  Haven  

Femdale  

Oak  Park  

Pontiac  

Waterford    — . 

Bcorse  

Hamtramck  ... 


$49,658 
56,  481 
31, 114 
19,041 

343,037 
39,807 

108,  764 
60,205 


Highland  Parli  

Inkster  

River  Rouge  

Romulus  • 

Van  Buren  

Wayne  Community 

Westwood  

Detroit   


7,  738,007 


$271, 879 
104,853 
106,163 
39.069 
15,992 
65.867 
78,246 


'J\VvM^   


:  Sullrttm  1011.  Micr..'  Da?c.  ^:  Hd.  for  yiar*  citsa.  ^' 
Financial  Reports  -  Staca  of  fUchisan.  J 
:  "or  1970-71  and  1971-72  GJti         troa  iacist  es=i- 
:  nates  available  lncludir.3        1971-72  st3:a  school  ~ 
aid  bill  approved  by  che  Lj;*-»l;v-re.  1^ 
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A-:?:.- 


$837,606»000 
762,714,759 
I  ^^-/O  684,627,844 
.  Vo;  -  610,972,480 
i  ")7-.rM  -  554,833,410 
■         -    524,92/, 68' 
.0       »      446,761, OL 
-  383,357,421 
♦(including  specials) 


$209,100,000 
163,375.000 
149,530,000 
146,731.000 
n6,555,000 
102,910,003 
68.846,000 
63,217  000 


ERIC 


.  691 

STATE  AK)  COMPARISONS 
|ln  millions] 


Section  and  purpose  1970-71 


1971-72 


^i^^M^  138.545.666  $41,637,616 

fSSIbJ'--"--"--^---^"--'-^-^-^^  530.50-14  559.50-14 

2^^^I&S^^^  «3.5(W0  661.50^ 

S-Comptnsitory...^,;^,^,..:.::;::;:::^:^  5.500 

,  Perform  cpnL....^.._,^....^^^  ";|g  22^5 


5--Vocationaliducationr-^.:.-.^:/!;! 


Formula  :.  - \    '"'^^'-^^'•'^"^-^'^'^•'-^ihjratY  cJ-J! 

8-Grandf ather. . . .  .W : : : "       V;::V ' '  •  " " " • "  • — - " "  •  f  -  li?  ^S'  S 

iD-Tuition  ^r^^^^^^^^^                                 ^^.gg  10.00 

11—  Transporutjon..  .1.-. ...l '  -\ :':           " ' " " ' 90  S  2 

12-  spBciii  education//.  jj-^ 

12-Remedjal  reading..... .:^,^^:^^^::../;^;;^^  55.00 


12— Court  wards  .J../ 


ii.-Pi^illiS'SIJlwb:  :^/:^^         ■^•r/ "r^  •  •  ■  -;;-^-/->->---  ->                     2. 00  2. 00 

16a— Oata  processini ... . . .  .    '''''' "       '  -            -  -     ->  -  ---»  ->  -  •  ju 

16a~Education  media. ./          .  *.  "  ' '  "  '  -  -      •-•  •  -  - »»» -»>  •>-•>  -  -  -  -  ">  <-  .  4U 

17— High  tax  /;;.: : '  " ' ' ':' " "  " -  •-•  •-•>  -  •»--»  -  -  -Ai-nn'  m 

ll-Binkruptdlitrii>utlon../......:.:;   T    "^^   20^  20.00 

Pirodilild                                 •••••                                 .  K«  .  S26 

^  ^.Ritirimant  '/ i^ttil  9m  tn 

Pupil  mambtrihip.,...........,...;;..-:;::::::::;;:::;:;;::^  2,}«;375  2.2Hjioo 

Mr.  YotTNO.  Thank  vou,  Mr.  Chairman. 

My  name  is  Richard  Yomig.  I  am  a  member  of  the  Michigan  House 
of  Representatives,  and  I  have  been  a  member  of  that  l^slative  bodv 
for  8  years. 

In  October  of  1971  Judge  Roth  made  tihe  finding  that  de  jure  seg- 
regation existed  in  the  Detroit  public  school  system,  and  in  short  he 
found  that  the  State  of  Michigan,  through  its  elected  officers,  had  vio- 
lated the  rules  of  the  U.S.  Supreme  Court  commonly  referred  to  as  the 
Brown  decision  of  1954  wherein  the  Supreme  Court  stated  that  dis- 
crimination resulted  in  an  inequitable  distribution  of  educational  re- 
sources such  as  to  deny  black  children  the  proper  resources  for  a  proper 
schooling. 

Judge  Roth  found  this  decision  applicable  to  the  State  of  Michigan, 
and  I  want  to  point  out  the  makeup  of  our  legislature.  We  have  three 
blaxjk  senators,  and  we  have  13  black  members  of  the  State  house  of 
representatives.  Prior  to  this  decision,  not  one  of  these  members  or 
any  liberal  within  our  body  had  ever  sugg^d  anything  such  as  Judge 
Roth  IS  suggesting  as  a  remedy  to  cure  this  situation  that  he  found 
existed  in  Michigan. 

There  has  never  been  a  bill  introduced  that  would  propose  what  he 
^^.^?y,P^P^i'^g- 1  waiit  to  point  out  to  the  committee  that  the  State 
of  Michigan  is  very  aware  of  the  fact  that  the  black  children  in  Detroit 
are  having  an  educational  problem.  In  the  State  of  Michigan  all  chil- 
dren from  fourth  to  seventh  grades  are  tested  throughout  the  entire 
State,  and  this  came  about  about  3  or  4  years  ago.  We  are  trying  to 
find  out  those  people  who  are  having  a  difficult  time  in  achieving,  and 
so  today  m  Michigan  we  know  we  can  pinpoint  exactly  in  what  school 
districts  they  are  not  coming  up  to  reasonable  standards. 

We  have  spent  $221/^  million  in  the  current  budget  for  what  we 
call  section  3,  and  that  is  to  help  low-achieving  students. 

If  we  are  going  to  bus,  these  children  are  going  to  be  dispersed 
throughout  the  entire  State.  I  don't  know  how  we  are  going  to  man- 
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age  that  funding  of  money  into  the  various  school  di^ricts.  We  are 
going  to  have  that  problem.  We  spent  $55  million  in  the  current  budget 
for  special  education,  and  we  spent  another  $20  million  for  high-tax 
districts  and,  of  course,  again  the  money  is  ffoing  to  Detroit. 

All  of  these  facts  I  give  to  yoii  because  uiey  are  evidence  of  the  fact 
that  the  Michigan  Legislature  is  concerned  with  the  Detroit  school 
system  and  with  its  large  black  population. 

In  1966,  we  did  not  l>ave  a  State  income  tax.  Today  in  Michigan 
we  have  an  income  tax,  and  we  are  levying  3.9  on  individuals  and 
7.8  on  corporations,  and  this  has  just  been  in  the  last  4  years.  Most 
of  this  money  is  going  into  education  and  to  help  the  student  in 
districts  that  are  underachieving. 

In  my  little  community.  Dearborn  Heights,  which  is  adjacent  to 
Detroit,  in  1960  we  had  approximately  35,000  people  living  in  that 
area.  Today  it  is  double. 

In  1960  we  had  for  every  school  we  had  there,  now  we  have  about 
five  schools,  and  these  schools  were  only  built  by  the  fact  that  people 
voted  and  thev  sold  bonds  and  became  indebted.  The  attorney  ^neral 
of  our  State  has  ruled  that  if  we  are  to  merge  our  school  districts, 
that,  nevertheless,  the  taxpayers  will  still  be  subjected  to  this  bonded 
indebtedness,  so  if  they  merge  Detroit,  if  Judge  Roth  decides  to  merge 
Detroit  with  tlie  suburbs,  we  are  still  going  to  have  to  pay  that  bond^ 
indebtedness,  and  the  people  in  our  area,  which  is  really  a  bedroom 
community,  we  have  no  industry,  we  have  less  valuation  behind  each 
child  than  Detroit,  we  levy  33  mills  for  operation  of  our  schools  where 
Detroit  levies  22  mills.  We  have  taken  the  burden  of  taxation  on  our- 
selves and  if  the  judge  decides  that  we  are  going  to  have  to  merge, 
these  people  are  still  going  to  have  to  pay  for  these  neighborhwd 
schools  and  st'll  their  children  are  not  ^i^oing  to  be  able  to  attend. 

I  also  want  point  out  to  the  committee  that  the  Congress  of  the 
United  States  luis  done  a  very  commendable  job  in  setti^.^  up  various 
programs  to  tr^  to  help  the  low-achieving  student,  ani.!  one  of  these 
programs  is  counseling.  We  have  a  school  distinct  in  our  State,  Taylor, 
where  counseling  is  going  at  1  o'clock,  and  they  counsel  until  8  o'clock. 
About  one-fourth  o'  their  time  is  spent  with  children  and  half  of  their 
time  is  spent  with  parents  and  they  try  to  find  out  what  makes  that 
child  tick. 

I  think  it  is  this  kind  of  program  we  need.  If  we  are  going  to  help 
these  children  achieve,  we  ai-e  going  to  have  to  find  out  what  goes 
on  in  that  house,  and  busing  is  contrary  to  that  concept. 

If  you  ai*e  going  to  take  a  child  20  miles  away  from  his  home,  how 
are  you  going  to  get  parents  to  participate  in  his  education?  The 
likelihood  of  them  going  to  that  school  is  far  less  than  if  the  child 
is  right  there  in  the  neighborhood.  The  parents  will  participate,  and 
to  me  this  is  contrary  to  all  logic  to  send  a  child  that  far  away  from 
his  home  and  then  expect  the  parent  to  participate  in  his  education. 
It  just  is  not  going  to  work. 

All  of  you  were  the  age  of  12  at  one  time,  and,  if  you  stop  and  think 
back,  your  mother  and  father  were  the  motivating  force  in  your  life. 
You  would  do  niore  to  please  them  than  anyone  else.  That  is  true 
today  in  oiir  Nation,  and  it  is  true  throughout  the  country,  and  these 
children  will  react  to  their  parents,  and  if  parents  could  participate 
in  the  schooling  and  the  parents  are  taught  the  fact  that  their  child 
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has  a  great  opportunity  in  the  school,  then  I  am  almost  certain  that 
the  child  will  receive  something  of  benefit. 

I  submitted  some  financial  statistics  in  the  back  of  my  statement  to 
show  you  how  much  money  we  are  spending  in  Michigan,  and  to  show 
you  some  of  the  other  problems  we  have,  namely  welfare,  ADC  lias 
gone  up  nine  times  in  the  last  6  years.  We  are  spending  $50  million 
today. 

I  want  to  thank  you  for  ^our  attention,  and  I  am  very  appreciative 
of  the  fact  that  you  liave  given  me  the  opportunity  to  api)ear  today. 

Chairman  CEiXEit  I  noticed  this  statement  in  the  opinion  of  Jixdse 
Roth:  ^ 

The  Board  In  the  <^ratI<Mi  of  its  transportatlcwi  to  reUeve  overcrowding 
policy,  has  admittedly  bused  black  pupils  past  or  away  from  closer  white  sdiools 
with  available  space  to  black  schools.  The  pfactice  has  continued  in  several  in- 
stances \v  recent  years  despite  the  Board's  avowed  policy,  adopted  in  1967,  to 
Increase  integration. 

Do  you  have  any  comment  to  make  on  that  admission  made  by  the 
local  school  board? 

Mr.  Youxo.  I  would  have  to  say  that  conclusion  is  very  damaging 
to  all  of  us,  and  I  don^t  think  there  is  any  one  of  us  at  this  table  that 
could  answer  to  that  because  that  is  strictly  within  the  city  of  Detroit, 
and  that  is  a  decision  that  was  made  by  the  school  board  within  the 
city  of  Detroit,  and  there  is  not  one  of  us  who  represents  that  city  here 
as  we  sit  here  today.  So  we  can%  at  least  I  cannot  reply  to  that 

Mr.  Zelenko.  Mr.  Chairman,  there  is  one  other  relevant  point  from 
Judge  Rothes  decision  on  which  no  remedy  has  yet  come  down  from 
the  court.  This  statement  made  by  the  court : 

Throughout  the  last  decade  (and  presentiy)  school  attendance  zones  of  oppo- 
site racial  composition  have  been  separated  by  north-south  boundary  lines, 
despite  the  Board's  awareness  (since  at  least  1962)  that  drawing  boundary  lines 
In  an  eas^west  direction  would  result  In  significant  integration. 

Mr.  Chairman,  I  ask  that  the  decision  of  Judge  Roth  in  Bradley  v. 
MiUiken  be  placed  in  the  record  at  this  point. 
Chairman  Celleil  It  will  be  placed  in  the  record. 
(The  decision  referred  to  follows :) 

Ronald  Bradley  et  al.,  plaintiffs, 

William  G.  Milliken  et  al.,  defendants 

Dctmmt  Fedebation  of  Teachebs,  Local  #231,  American  Federation  of 
Teachers,  AFI/-CIO,  defendant-intervenor 

and 

DeNISE  MaODOWSKI  et  AL.,  DEFEND ANTS*INTERVEN0B6 

(Clv.  A.  No.  35257) 

United  States  District  Court,  B.D.  Michigan,  S.D.,  Sept.  27,  1971 

School  segregation  case.  The  case  was  remanded  liy  the  Court  of  Appeals*  433 
P.2d.  897,  when  plaintiffs  appealed  from  denial  of  preliminary  injunction  and. 
subsequently,  438  F.2d  945,  when  tJie  appellate  court  refused  to  pass  on  merits 
of  a  plan.  The  District  Court,  Roth,  J.,  held  that  having  determined  that  dr- 
cumstanoes  of  case  required  judicial  inten^ention  and  equitable  relief  against  de 
jure  segregation  in  Detroit  public  schools,  it  would  have  been  improper  for 
court  to  act  on  motion  to  join  contiguous  "suburban"  school  districts  until  other 


Order  accwdingly, 

1.  Schools  and  School  Districts  (13). —To  constitutp^  dP  /ix 

?  «  1^  UJiist  Amend.  14 ;  M.C.L.A.  Const,  art  8,  if  1-3.  c««iuc«i. 
mi^^":  ^1^^'  schoo^^re  result  'SZ.  XouS 

ad<^  and  Implement  pupil  assignment  practices  and  pollclw  wWchT^ld  «W 
SleSa^^"'"  incorporation  IntS  school  systeTof  fffo'Si*  "rSdeX 

zoLf  rSr^Mt^^HHti.';:?^'''  2^"=^  °'  »f  «^'^«  attendance 
*  TTi^  "  facilitated  separaticHi  of  puoils  on  basis  nf  rn«»  nroa  in 

Ilfs  Amendment  U.S.C.A.cinVi^^d'T4 ;  M.aJTA!^^^^ 

4'^?;?ro^e';^rS?i'c'.^^^^^ 

and  m^K?il?iil"'  <22''>-Where  manner  In  which  board  formulated 

li'n^L™'!'!!"!  fl*»«Wct»  (W). -School  board  may  not,  consistent  with 

«H^"^„f°'*".*^.^  segregated  elementary  schoSiTSt^u- 

cational  choice*  to  be  Influenced  by  community  sentlmmts  o7wl*eS^Sf  maJw- 

\i  •^•fT^nA™^"*'-       M.C.L.A.Oonst.  art.  8,  ||T^  ^ 

JarJ^l^r'^  ^S*"."'  Under  Constitution  of  United  States 

f^.^  ^f"*"""**"  and  laws  of  state  of  Michigan,  responslblll^  of  provldlS 
educational  opportunity  to  all  children  on  constltutlonalterms  s  ult°mfSy  t^^ 
of  state.  U.8.CA  Const.  Amend.  14;  M.C.L.A.Const.  art.  &  ||  * 
H»?Lf  ami  Scftflol  Dietriot,  (//)._That  state's  fonn  oflovemment  may 
f^]T^n''.°l^}^'.  administration  of  public  schools  to  offldate 
coS?r^f^^^''**'^^^'^'^J?"*2i  obligation  of  those  who  have  broad^ 

control  to  use  authority  they  have  consistently  with  ConsUtutlon  and  In  such 
instances,  constitutional  obligation  toward  individual  school^SildreSte a  gha^ 

,/i:=l''i!l°'fi2^/f/^°{  P^*"^*!*'  («). -Having  determined  that  circumstances 
™t^4jrS*r^.<^"*"K  f'  '"J^T""*"*  equitable  relief  against  de  jure  wgr^ 
gation  In  Detro  t  public  schools,  it  would  have  been  improW  for  court  to  act 
^f*"  ""i'K'l"'"' ''suburban"  school  district^  uStil  X?^p"rties  to 
action  had  had  opportunity  to  submit  their  proposals  for  deseKreeatlon  anA 
accordingly^  motion  (which  If  considered  as  plan  for  de8egiS)^was  ta^ 
?rSy  *"  tems)  wouldT^bS  raw  upoif  wh^^ 
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Louis  B.  Lucas,  WilHam  B.  Caldwell,  Ratner,  Sugarmon  &  Lucas,  Memphis, 
Tenn.,  for  plaintiflfs. 

Eugene  Krasicky,  Asst.  Atty.  Gen.,  State  of  Mich.,  Lansing,  Mich.,  for  Frank 
J.  Kelley,  Atty.  Gen.  of  Mich. 

George  E.  Bushnell,  Jr.,*  Miller,  Canfleld,  Paddock  &  Stone,  Detroit  Mich.,  for 
Detroit  Bd.  of  Ed. 

Theodore  Sachs,  Rothe,  Marston,  Mazey,  Sach  &  0*Connell,  P.  C,  Detroit, 
Mich.,  for  defendant-intervenor  Detroit  Federation  of  Teachers,  etc. 

Alexander  B.  Ritchie,  Fent<m,  Nederlander,  Dodge  &  Harris,  P.  C,  Detroit, 
Mich.,  for  defendants-intenrenors  Magdowski  and  others. 

Ruling  on  Issue  or  Seobboation 

ROTH.  District  Judge. 

This  action  was  commenced  August  18, 1970,  by  plaintiffs,  the  Detroit  Branch  of 
the  National  Association  for  the  Advancement  of  Colored  People  *  and  individual 
parents  and  students,  on  behalf  of  a  class  later  defined  by  order  of  the  Court 
dated  February  16,  1971,  to  include  "all  school  children  of  the  City  of  Detroit 
and  all  Detroit  resident  parents  who  have  children  of  school  age.**  Defendants 
are  the  Board  of  Education  of  the  City  of  Detroit,  its  members  and  its  former 
superintendent  of  schools,  Dr.  Norman  A.  Drachler,  the  Governor,  Attorney 
Gener&U  State  Board  of  Education  and  State  Superintendent  of  Public  Instruc- 
tion of  the  State  of  Michigan,  in  their  complaint,  plaintiffs  attacked  a  statute 
of  the  State  of  Michigan  known  as  Act  48  of  the  1970  Legislatui^  on  the  ground 
that  it  put  the  State  of  Michigan  in  the  position  of  unconstitutionally  interfering 
with  the  execution  and  operation  of  a  voluntary  plan  of  partial  high  school 
desegregation  (known  as  the  April  7,  1970  Plan)  which  had  been  adopted  by 
the  Detroit  Board  of  Education  to  be  effective  beginning  witn  the  fall  1970 
semester.  Plaintiffs  also  alleged  that  the  Detroit  Public  School  System  was  and  is 
segregated  on  the  basis  of  race  as  a  result  of  the  oflScial  policies  and  acticms  of  the 
defendants  and  their  predecessors  in  office. 

Additional  parties  have  intervened  in  the  litigation  since  it  was  commenced. 
The  Detroit  Federation  of  Teachers  (DPT)  which  represents  a  majority  of 
Detroit  Public  school  teachers  in  collective  bargaining  negotiations  with  the 
defendant  Board  of  Education,  has  intervened  as  a  defendant,  and  a  group  of 
parents  has  intervened  as  defendants. 

Initially  the  matter  was  tried  on  i^aintiffs*  motion  for  preliminary  injunction 
to  restrain  the  enforcement  of  Act  48  so  as  to  permit  the  April  7  Plan  to  be  imple- 
mented. On  that  issuer  this  Court  ruled  that  plaintiffs  were  not  entitled  to  a 
prpliminary  injunction  since  there  had  been  no  proof  that  Detroit  has  a  segre- 
gated school  system.  The  Court  of  Appeals  found  that  the  ''implementation  of 
the  April  7  Plan  was  thwarted  by  State  action  in  the  form  of  the  Act  of  the 
Legislature  of  Michigan,**  (493  F.2d  897,  902),  and  that  such  action  could  not 
be  interposed  to  delay,  obstruct  or  nullify  st^  lawfully  taken  for  the  pmimse 
of  protecting  rights  guaranteed  by  the  Fourteenth  Amendment. 

The  plaintiffs  then  sought  to  have  this  Court  direct  the  defendant  Detroit 
Board  to  implement  the  April  7  Plan  by  the  start  of  the  second  semester 
(February,  1971)  In  order  to  reme^  the  derivation  of  constitutional  rights 
wrought  by  the  unconstitutional  statute.  In  response  to  an  order  of  tlie  Court 
defendant  Board  suggested  two  other  plans,  along  with  the  April  7  Plan,  and 
noted  priorities,  with  top  priority  assigned  to  the  so-called  ''Magnet  Plan.**  The 
Court  acceded  to  the  wishes  of  the  Board  and  approved  the  Manget  Plan.  Again, 
plaintiffs  appealed  but  the  appellate  court  refused  to  pass  on  the  merits  of  the 
plaa  Instead,  the  case  was  remanded  with  instructions  to  proceed  immediately 
to  a  trial  on  tlie  merits  of  plaintiffs*  substantive  allegations  about  the  Detroit 
School  System.  438  F.2d  945  (6th  Cir.  1971 ). 

Trial,  limited  to  the  issue  of  segregation,  began  April  6, 1971  and  concluded  on 
July  22,  1971,  consuming  41  trial  days,  interspersed  by  several  brief  recesses 
necessitated  by  other  demands  upon  the  time  of  Court  and  counsel.  Plaintiffs 
introduced  substantial  evidence  in  support  of  their  contentions,  including  expert 
and  factual  testimony,  demonstrative  exhibits  and  school  board  documenta  At 
the  close  of  plaintiffs*  case,  in  chief,  the  Court  ruled  that  they  had  presented  a 


•Mr.  Bunhnell  was  replaced  12-6-71  by  George  Ronmell.  Jr..  and  Lonls  D.  Beer,  Riley  ft 
Koumdl,  Detroit.  Mich.  A  anbatltntlon  of  attorneys  for  the  Detroit  Board  of  Bdncatlon 
woH  formally  entered  on  th^t  date. 

1  Vbe  standing  of  the  NAACP  as  a  proper  party  pla'ntlff  was  not  contested  by  the  original 
defendants  and  the  Conrt  expresses  no  opinion  on  the  matter. 
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iSrima  facie  case  of  state  Imposed  segregation  in  the  Detroit  Public  Schools; 
accordingly,  the  Court  enjoined  (with  certain  exceptions)  all  further  school 
construction  in  Detroit  pending  the  outcome  of  the  litigation. 

The  State  defendants  urged  -notions  to  dismiss  as  to  them.  These  were 
denied  by  the  Ck)urt. 

At  the  close  of  proofs  intervening  paren*^  defendants  (Denise  Hagdownki, 
et  al.)  filed  a  motion  to  join,  as  parties  85  contiguous  "suburban"  school 
districtsr— all  within  the  soH?alled  Larger  Detroit  Metropolitan  area.  This  motion 
was  taken  under  advisement  iiending  the  determination  of  the  isaue  of 
segregation. 

It  should  be  noted  that,  in  accordance  with  earlier  rulings  of  the  Court, 
proofs  submitted  at  previous  hearings  in  the  cause,  were  to  be  and  are  con- 
sidered as  part  of  the  proofs  of  the  hearing  on  the  merits. 

In  considering  the  present  racial  complexion  of  the  City  of  Detroit  and  Its 
public  school  system  we  must  first  look  to  the  past  and  view  in  perspective  what 
has  happened  In  the  last  half  century.  In  1920  Detroit  was  a  predominantly 
white  city — 91%— and  its  population  younger  than  in  more  recent  times.  By 
the  year  1960  the  largest  segment  of  the  city's  white  population  was  in  the  age 
range  of  35  to  50  years,  while  its  black  population  was  ytftinger  and  of  child- 
bearing  age.  The  population  of  0-15  years  of  age  constituted  30%  of  the  total 
population  of  which  60%  were  white  and  40%  nere  black.  In  1970  the  white 
population  was  principally  aging — 45  years— while  the  black  population  was 
younger  and  of  child  bearing  age.  Childbearing  blacks  equaled  or  exceeded  the 
total  white  pomilatlou.  As  older  wblte  families  with  out  children  of  school  age 
leave  the  city  they  are  replaced  by  younger  black  families  with  school  age  chil- 
dren, resulting  in  a  doubling  of  enrollment  In  the  local  neighborhood  school  and 
a  complete  change  In  students  population  from  white  to  black.  As  black  inner 
city  residents  move  out  of  the  core  city  they  "leap-frog"  the  residential  areas 
nearest  their  former  homes  and  move  to  areas  recently  occupied  by  whites. 

The  population  of  the  City  of  Detroit  reached  its  highest  point  In  1950  and 
has  been  declining  by  approximately  169,.!K)0  per  decade  since  then.  In  1950. 
the  city  population  constituted  61%  of  the  total  population  of  the  standard 
metropolitan  area  and  In  1970  It  was  but  36%  of  the  metropolitan  area  popula- 
tion. The  suburban  population  has  Increased  by  1,978,000  since  1940.  There 
has  been  a  steady  out-migratlon  of  the  Detroit  population  since  1^40.  Detroit 
today  Is  principally  a  conglomerate  of  poor  black  and  white  plus  the  aged. 
Of  the  aged,  80%  are  white. 

If  the  population  trends  evidenced  In  the  federal  decennial  census  for  the  years 
1940  through  1970  continue,  the  total  black  iiopulatlon  In  the  City  of  Detroit 
in  1980  will  be  approximately  840,000,  or  »>3.6%  of  the  total.  The  total  population 
of  the  city  In  1970  Is  1,511,000  and.  If  past  trends  continue,  will  be  1,338,000  In 
1980.  In  school  year  1900-61,  there  were  285,512  students  in  the  Detroit  Public 
Schools  of  which  130,765  were  black.  In  school  year  1966-67,  there  were  297,035 
students,  of  which  168,299  were  black.  In  school  year  1970-71  there  were  289,743 
students  of  which  184,194  were  black.  The  percentage  of  black  students  In 
the  Detroit  Public  Schools  in  1975-76  will  be  72.0%,  In  1980-^  will  be  80.7%  and 
in  1992  It  will  be  virtually  100%  if  the  present  trends  continue.  In  1960,  the 
non-white  population,  ages  0  years  to  19  years,  was  as  followi^:. 

Percent 


0  to  4  years   42 

5  to  9  years   36 

10  to  14  years   28 

15  to  19  years   18 

In  1970  the  non-white  population,  ages  0  to  19  years,  was  as  follows: 

Percent 

0  to  4  years   -    48 

5  to  9  years   ^ 

10  to  14  years  

15  to  19  years   -  _  
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The  black  population  as  a  percentage  of  the  total  population  in  the  City  of 
Detroit  was: 

Percent 

(a)  1900_    ,  4 

(b)  mo.-  " i  2 

(c)  1920  :." 4  7 

(d)  1930  _   " 7  7 

(e)  IIMO-   " q'A 

(f)  1950   ■ 

(g)  1900   "  

(h)  1970  ^'.9 

The  black  i>opulation  as  a  iiercentage  of  total  student  p<M>ulation  of  the  Detroit 
iTiblic  Schools  was  as  foUow.s : 

Percent 

(a)  1961     45  o 

(b)  1963  

(C)   1964   " 

(d)  1965   ~ ?f  S 

(e)  1966   ^7 

(f)  1967  ::  22;  o 

(h)  1969   ^  ^'l 

i»7o —  :::::::::::::  s.1 

For  the  years  indicated  the  housing  characteristics  in  the  City  of  Detroit  \ver« 
as  roiiows  i 

( a )  1960  total  supply  of  housing  units  was  553,000. 

( b)  1970  total  support  of  housing  units  was  530,770. 

The  percenage  decline  in  the  white  students  in  the  Detroit  Public  Schools  dur- 
ing the  period  11»1-1970  (53.6%  in  1960  ;  34.8%  in  1970)  has^n  S^r  th^^ 
the  percentage  decline  in  the  white  population  in  the  City  of  Detroit  during  the 
P^ri<xJ  (708%  in  1960  ;  55.21%  in  1970).  and  correlatively.  ^e  percentage 
increase  in  black  students  in  the  Detroit  Public  Schools  durSig  the  nine-year 
period  1961-1970  (45.8%  in  1961 ;  63.8%  in  1970)  has  been  greatfr  ^an  Fht^i^r" 
centage  increase  in  the  black  population  of  the  City  of  Detroit  during  the  ten-year 
Ijeriod  1960-197()  (^28.9%  in  1960;  43.9%  in  1970).  In  1961  there  SeiStlS 
in  the  system  without  white  pupils  and  73  schools  with  no  Negro  pupils.  In  lOTO 
there  were  30  schools  with  no  white  pupils  and  11  schools  with  no  Negro  pupils, 
an  increase  in  the  number  of  schools  without  white  pupils  of  21  and  a  decrea^  in 
VilSo"""^^''^^^.^^^^^  witJiout  Negro  pupils  of  02  in  this  ten-year  period.  Between 
1968  and  1970  Detroit  experienced  the  largest  increase  in  percentage  ot  black 
siuaents  in  the  student  population  of  any  major  northern  school  district.  The  per- 
centage increase  in  Detroit  was  4.7%  as  contrasted  with 

New  York   ^^""^^ 

Ijos  Angeles   .  i '  « 

Chicago   {■  X 

Philadelphia    i'X 

Cleveland    j  7 

Milwaukee  11-11111111111111"     2  6 

St  Louis  IIIIIII  2  6 

Columbus    IIIIIIIIIIIIIIIIIII"  1  4 

Indianapolia  I  "  2  6 

Denver   -"----^^^-""liy.l.lllllll  .      { 1 

Bocu)n  IIIIIIIIIIIIIIIIIII  3  2 

cJan  BYandsco  I  i  k 

Seattle   2. 4 

In  1060.  there  were. 266  schools  in  the  Detroit  School  System.  In  1970,  there  were 
319  schools  in  the  Detroit  School  System. 
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In  the  Western  Northwestern,  NorthenL  Murray,  Northeastern.  Kettering, 
King  and  Southeastern  high  school  service  areas,  the  following  conditions  exist  at 
a  level  significantly  hi^r  than  the  city  average : 

(a)  Poverty  in  children 

( h )  Family  income  below  poverty  level 

(c)  Rate  of  homicides  per  popuUtion 

( d )  Xumber  ot  households  headed  by  femples 

(e)  Infant  mortality  rate 

(f)  Surviving  infants  with  neurological  defects 

(g)  Tuberculosis  cases  per  1,000  population 

( h )  Hig^  pnpil  turnover  in  schools 

The  City  of  Detrdt  is  a  community  generally  divided  by  racial  lines.  Residen- 
tial segregation  within  the  city  and  throughout  the  larger  metrop<^tan  area  is 
substantial,  pervasive  and  of  long  standing.  Black  citizens  are  located  in  sepa- 
rate and  distinct  areas  within  the  city  and  are  not  generally  to  be  found  in  the 
sulmrb«.  While  rhe  racially  unrestricted  choice  of  black  persons  and  economic 
factors  may  have  played  some  part  in  the  development  of  tliis  pattern  ot  residen- 
tial segregation,  it  is,  in  the  maiOt  the  result  of  past  and  present  practices  and 
customs  of  racial  discrimination,  both  public  and  private,  which  have  and  do  re- 
strict the  housing  opportunities  of  black  people.  On  the  record  there  can  be  no 
other  finding. 

Govermental  actions  and  inaction  at  all  levels,  federal,  state  and  local,  have 
combined,  with  those  of  private  organizations,  such  as  loaning  institutions  and 
real  estate  associations  and  brokerage  firms,  to  esUblish  and  to  maintain  the 
pattern  of  residential  segregation  throughout  the  Detroit  metropiHitan  area.' It 
is  no  answer  to  say  that  restricted  practices  grew  gradually  (as  the  black  popu- 
lation in  ^he  area  increased  between  1020  and  1970),  or  that  since  1948  racial 
restrictions  on  the  ownership  of  real  property  have  been  removed.  The  policies 
pursued  by  both  government  and  private  persons  and  agencies  have  a  continuing 
and  present  effect  upon  the  oMnplexion  of  the  community-— as  we  know,  the  dioice 
of  a  residence  is  a  relatively  infrequent  affair.  For  many  years  FHA  and  VA 
openly  advised  and  advocated  the  maintenance  of  "harmonious''  neighborhoods, 
i.e.,  racially  and  econcMnically  harmonious.  The  conditions  c  e^iced  continue.  While 
it  would  be  unfair  to  charge  the  present  defendants  wi^t  what  other  govern- 
mental  officers  or  agencies  liave  done,  it  can  lie  said  that  t!ie  actions  or  the  failure 
to  act  hy  the  responsible  school  authorities,  both  city  anu  states  were  linked  to 
that  of  these  other  governmental  units.  When  we  speak  of  ^^ovem mental  action 
we  should  not  view  the  different  agencies  as  a  collection  of  unrelated  units.  Per- 
haps the  most  that  can  be  said  is  that  all  of  them,  including  the  school  anthori- 
tie«.  are,  in  part,  responsible  for  the  segregated  condition  whidi  exists.  And  we 
note  that  just  as  there  is  an  interaction  between  residential  patterns  and  the 
racial  composition  of  the  schools,  so  there  is  a  corresponding  effect  on  the  resi- 
dential pattern  by  the  racial  composition  of  tiie  schools. 

Turning  now  to  the  specific  and  pertinent  (for  our  purposes)  history  of  the 
Detroit  school  system  so  far  as  it  involves  lK>th  the  local  school  authorities  and 
the  state  school  authorities,  we  find  the  following : 

During  the  decade  beginning  in  1950  the  Board  created  and  maintained  option- 
al attendance  zones  in  neighliorhoods  undergoing  racial  transition  and  between 
high  school  attendance  areas  of  opposite  predmninnnt  racial  compositions.  In 
1059  there  were  eight  Imsic  optional  attendance  areas  affecting  21  schools.  Op- 
tional attendance  areas  provided  pupils  living  within  certain  elemratary  areas  a 
choice  of  attendance  at  one  of  two  high  schools.  In  addition  there  was  at  lPR9t 
one  optional  area  either  create<l  or  existing  in  1960  between  two  junior  high 
schools  of  opposite  predominant  racial  components.  All  of  the  high  school  optional 
areas,  except  two.  were  in  neighborhoods  undergoing  racial  transition  (from 
white  to  black)  during  the  19508.  The  two  excefrtions  were:  (1)  the  option 
between  Southwestern  (61.6^^  black  in  1960)  and  Western  (15.3%  black);  (2) 
the  option  between  Denliy  (OVo  Mack)  and  Southeastern  (30.0^  black).  With  the 
exertion  of  the  Denby-SoutK?astem  optiwi  (just  noted)  all  of  the  options  were 
between  high  schools  of  opposite  predominant  racial  compositions.  The  South* 
western-Western  and  Denby-Southeastem  optional  areas  are  all  white  on  the 
lO.'K).  1960  and  1070  census  maps.  Both  Southwestern  and  Southeastern,  however, 
had  substantial  white  pupil  iK»pulations.  and  the  option  allowed  whites  to  escape 
integration.  The  natural,  prolmble.  foreseeatile  and  actual  effect  of  these  optional 
zones  was  to  allow  whit<»  youngsters  to  escape  identiflably  "black"  schools.  There 
had  also  been  an  optional  zone  (eliminated  between  1956  and  1959)  created  in  "an 
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attempt ...  to  separate  Jews  and  Gentiles  within  the  Siystem."  the  effect  of  ^ich 
was  that  Jewish  youngsters  went  to  Mumford  High  Scho<H  and  Gentile  young- 
sters went  to  Cooley.  Although  many  <^  these  optional  areas  bad  served  their 
purpose  by  19G0  due  to  the  fact  tbat  most  of  the  areas  had  become  predominantly 
black,  one  optional  area  (Southwestern-Western  affecting  Wilscm  Junior  High 
graduates)  continued  until  the  present  school  year  (and  will  continue  to  effect 
11th  and  12th  grade  white  youngsters  who  elected  to  escape  from  predominantly 
black  Southwestern  to  predominantly  white  Western  Hi^  School).  Mr.  Hen- 
ricluMHi.  the  Board's  general  fact  witness,  who  was  employed  in  1959  to,  inter  alia, 
eliminate  optional  areas,  noted  In  1967  that "In  operation  Western  appears  to  be 
still  the  school  to  which  white  students  escape  from  inedominantly  Negro  sur- 
rounding schools."  The  effect  of  eliminating  this  <^tional  area  (which  affected 
only  lOth  graders  for  the  1970-71  school  year)  was  to  decrease  Southwestern 
from         black  in  1909  to  74.3%  black  in  1979. 

The  Board,  in  the  ot>eration  of  its  transportation  to  relieve  overcrowding 
ttolicy,  has  admittedly  teased  black  pupils  past  or  away  fr<Hn  closer  white  schools 
with  available  space  to  black  s(4iool8.  This  practice  bas  continued  in  several 
instances  in  recent  years  despite  the  Board's  avowed  policy,  adopted  in  1967, 
to  utilize  transportation  to  increase  integration. 

With  one  exception  (necMiltAted  1^  the  burning  ot  a  white  scbool),  defendant 
Board  has  never  bu«ed  white  children  to  predojiinantly  black  schools.  The 
Board  has  not  bused  white  pupils  to  Mack  schirls  despite  the  enormous  amount 
of  ^laoe  available  in  inner-city  acboola.  There  were  22,961  vacant  eeati  in 
schools  90%  or  more  black. 

The  Board  has  created  and  altered  attendance  zones,  maintained  and  altered 
grade  structures  and  created  and  altered  feeder  school  patterns  in  a  manner 
yuMxA  has  had  the  natural,  probable  and  actual  effect  of  ccmtUiulnir  Mack  and 
white  pupils  in  racially  segregated  schools.  The  Board  admits  at  least  one  in- 
stance where  it  purposefully  and  intentionally  built  and  maintained  a  school  and 
its  attendance  zone  to  contain  black  students.  Throui^ont  the  last  decade  (and 
presently)  school  attendance  zones  of  opposite  racial  compositions  have  been 
separated  by  north-south  boundary  lines,  despite  the  Board's  awareness  (since 
at  least  1962  that  drawing  boundary  lines  in  an  east-west  direction  would  result 
in  significant  integration.  The  natural  and  actual  effect  of  these  acts  and 
failures  to  act  has  been  the  creation  and  perpetuation  of  scbool  segregation. 
There  has  never  been  a  feeder  pattern  or  zoning  change  which  placed  a  pre- 
dominantly white  residential  area  into  a  predominantly  black  school  zone  or 
feeder  pattern.  Every  scbool  whidi  was  90%  or  more  black  in  1960,  and  which  is 
still  in  use  today,  remains  90%  or  more  black.  Whereas  65.8%  of  Detroits  black 
students  attended  90%  or  more  black  schools  in  1960,  74.9%  of  the  black 
students  attended  90%  ol-  more  black  schools  during  the  1970-71  school  year. 

The  public  schools  operated  by  defendant  Board  are  thus  segregated  on  a 
a  racial  basisw  This  racial  segregation  is  in  part  the  result  of  the  discriminatory 
acts  and  omissions  of  defendant  Board. 

In  1966  the  defendant  State  Board  of  Education  and  Hidiigan  Olvll  Rights 
Ckmimlsslon  issued  a  Joint  Policy  SUtement  on  Equality  of  Educational  Oppor- 
tunity, requiring  that— 

''Local  school  boards  must  consider  the  factor  of  racial  balance  along 

with  other  educational  considerations  in  making  decisions  about  selection 

of  new  schoolsltes,  expansion  of  presmt  fadlites  .  .  .  Each  of  these 

situations  presents  an  opportunity  for  integration." 
Defendant  State  Board*s  ''School  Plant  Planning  Handbook**  requires  that 

"Care  in  site  locations  must  be  taken  if  a  serious  transportation  problem 

exists  or  if  housing  patterns  in  an  area  would  result  in  a  school  largely 

segiegated  <mi  racial,  ethnic,  orsodo-eooDomic  lines." 
The  defendant  City  Board  has  paid  little  heed  to  these  statements  and  guide- 
lines. The  State  defendants  have  similarly  failed  to  take  any  action  to  effectu- 
ate these  policies.  ExhUHt  NN  reflects  construction  (new  or  additional)  at  14 
schools  which  opened  for  use  in  1970--71;  of  these  14  schools,  11  opened  over 
90%  black  and  one  opened  less  than  10%  black.  School  construction  costing 
19,222,000  is  opening  at  Northwestern  High  School  which  is  99.9%  black,  and 
new  construction  opens  at  Brooks  Junior  High,  w^hich  is  1.5%  bla<^,  at  a  cost 
of  12,500,000.  The  construction  at  Brooks  Junior  High  plays  a  dual  segregatory 
role:  not  only  is  the  construction  segregated,  it  will  result  in  a  feeder  pattern 
change  which  will  remove  the  last  majority  white  school  from  the  already  almost 
all-black  Mackenzie  High  School  attendance  area. 
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Since  1959  the  Board  has  constructed  at  least  13  small  primary  schools  with 
capacities  of  from  300  to  400  pupils.  This  practice  negates  opportunities  to  in- 
tegrate '  contains"  «ie  black  iwpulation  and  perpetuates  and  compounds  school 
segregation. 

The  State  and  its  agencies,  in  addition  to  their  general  responsibility  for  and 
supervision  of  public  education,  have  acted  directly  to  control  and  maintain  the 
pattern  of  segregation  in  the  Detroit  schools.  The  State  refused,  until  this 
session  of  the  legislature,  to  provide  authorization  or  funds  for  the  transporta- 
tion of  pupils  within  Detroit  regardless  of  their  poverty  or  distance  from  the 
school  to  which  they  were  assigned,  while  providing  in  many  neighboring,  mostly 
white,  suburban  districts  the  full  range  of  state  supported  transportation.  This 
and  other  financial  limitations,  such  as  those  on  bonding  and  the  working  of  the 
state  aid  formula  whereby  suburban  districts  were  able  to  make  far  larger  mr 
pupil  expenditures  despite  less  tax  effort,  have  created  and  perpetuated  system- 
atic educational  inequalities. 

The  State,  exercising  what  Michigan  courts  have  held  to  be  is  "plenary  power" 
which  includes  power  "to  use  a  statutory  scheme,  to  create,  alter,  reorganize  or 
even  dissolve  a  school  district,  despite  any  desire  of  the  school  district,  its  board, 
"IJL^!  inhabitants  thereof,"  acted  to  reorganize  the  school  district  of  the  Citv 
of  Detroit 

The  State  acted  through  Act  48  to  impede,  delay  and  minimize  racial  in- 
tegration in  Detroit  schools.  The  first  sentence  of  Sec.  12  of  the  Act  was  direct- 
ly related  to  the  April  7,  1970  desegregatton  plan.  The  remainder  of  the  section 
sought  to  prescribe  for  each  school  in  thp  aiglit  districts  criterion  of  "free  choice" 
(open  enrollment)  and  "neighborhood  schools"  ("nearest  school  priority  ac- 
ceptance'  ) ,  which  had  as  their  purpose  and  effect  the  maintenance  of  segregation 

In  view  of  our  findings  of  fact  already  noted  we  think  it  unnecessary  to  parse 
In  detail  the  activilies  of  the  local  board  and  the  state  authorities  in  the  area  of 
school  constniction  and  the  furnishing  of  ;jchool  facilities.  It  is  our  conclusion 
that  these  activities  were  in  keeping,  generally,  with  the  discriminatory  practices 
which  advanced  or  rcrpetuated  racial  segregation  in  these  schools. 

It  would  be  unfair  for  us  not  to  recognize  the  many  fine  steps  the  Board  has 
taken  to  advance  the  cause  of  quality  education  for  all  in  terms  of  racial  inte- 
gration and  human  relations.  The  most  obvious  of  these  is  in  the  field  of  facultv 
integration. 

Plaintiffs  urge  the  Court  to  consider  allegedly  discriminatorv  practices  of  the 
Board  with  respect  to  the  hiring,  assignment  and  transfer  of  teachers  and  school 
administrators  during  a  period  reaching  back  more  than  15  years.  The  short 
answer  to  that  must  be  that  black  teachers  and  school  administrative  personnel 
were  not  readily  available  in  that  period.  The  Board  and  the  intervening  de- 
fendant union  have  followed  a  most  advanced  and  exemplary  course  in  adopt- 
ing and  carrying  out  what  is  called  the  "balanced  staff  concept"— whi-'h  seeks  to 
balance  faculties  in  each  school  with  respect  to  race,  sex  and  experience,  witli 
primary  emphasis  on  race.  More  particularly,  we  find  : 

1.  With  the  exception  of  affirmative  policies  designed  to  achieve  racial  balance 
in  instnictional  staff,  no  teacher  in  the  Detrdt  Public  Schools  is  hired,  pro- 
mote<l  or  assigned  to  any  school  by  reason  of  his  race. 

2.  In  1956,  the  Detroit  Board  of  Education  adopted  the  rules  and  regulations 
of  the  Fair  Employment  Practices  Act  as  its  hiring  and  promotion  policy  and 
has  adhered  to  this  policy  to  date. 

3.  The  Board  has  actively  and  affirmatively  sought  out  and  hired  minority 
employees,  particularly  teachers  and  administrators,  during  the  past  decade. 

4.  Between  1960  and  1970,  the  Detroit  Board  of  Education  has  increased  black 
representation  among  its  teachers  from  23.8%  to  42.1%,  and  among  its  adminis- 
trators from  4.5%  to  37.8%. 

5.  Detroit  has  a  higher  proportion  of  black  administrators  than  any  other  city 
in  the  country. 

6.  Detroit  ranked  second  to  Cleveland  in  1968  among  the  20  largest  northern 
city  school  districts  in  the  percentage  of  blacks  among  the  teaching  facultv  and 
in  1970  surpassed  Cleveland  by  several  percentage  points. 

7.  The  Detroit  Board  of  Education  currently  employs  black  teachers  in  a 
greater  percentage  than  the  percentage  of  adult  black  persons  in  the  City  of 
Detroit 

8.  Since  1967,  more  blacks  than  whites  have  been  placed  in  high  administrative 
posts  with  the  Detroit  Board  of  Education. 

9.  The  allegation  that  the  Board  assigns  black  teachers  to  black  schools  is  not 
supported  by  the  record. 
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10.  Teacher  transfers  are  not  granted  in  the  Detroit  Public  Schools  unless  they 
conform  with  the  balanced  staff  concept. 

11.  Between  1900  and  1970,  the  Detroit  Board  of  Education  reduced  the  per- 
centage of  schools  without  black  faculty  from  36.3%  to  1.2%,  and  of  the  four 
schools  currently  without  black  faculty,  three  are  siJecialized  trade  schools  where 
minority  faculty  cannot  easily  be  secured. 

12.  In  1968,  of  the  20  largest  northern  city  school  districts,  Detroit  ranked 
fourth  in  the  percentage  of  schools  having  one  or  more  black' teachers  and  third 
in  the  percentage  ut  schools  having  three  or  more  black  teachers. 

13.  In  1970,  the  Board  held  open  240  po.sitions  in  schools  with  less  than  25% 
black,  rejecting  white  applicants  for  these  positions  until  qualified  black  appli- 
cants could  be  found  and  assigned. 

14.  In  recent  years,  the  Board  has  come  under  pressure  from  large  segments  of 
the  black  community  to  assign  male  black  administrators  to  predominantly  black 
schools  to  serve  as  male  role  models  for  students,  but  such  assignments  have  been 
made  only  where  consistent  with  the  balanced  staff  concept 

15.  The  numbers  and  percentages  of  black  teachers  in  Detroit  increased  from 
2,275  and  21.6%,  respectively,  in  February,  1961,  to  5,106  and  41.6%,  respectively, 
in  October,  1970. 

16.  The  number  of  schools  by  percent  black  of  staffs  changed  from  October, 
1963  to  October,  1970  as  follows : 

Number  of  schools  without  black  teachers—decreased  from  41,  to  4. 

Number  of  schools  with  more  than  0%,  but  less  than  10%  black  teachers- 
decreased  from  58,  to  8. 

Total  number  of  schools  with  less  than  10%  black  teachers— decreased 
from  99,  to  12. 

Number  of  schools  with  50%  or  more  black  teachers — increased  from  72, 
to  124. 

17.  The  number  of  schools  by  percent  black  of  staffs  changed  from  October, 
1969  to  October,  1970,  as  follows : 

Number  of  schools  without  black  teachers— decreased  from  6,  to  4. 

Number  of  schools  with  more  than  0%,  but  less  than  10%  black  teachers- 
decreased  from  41,  to  8. 

Total  number  of  schools  with  less  than  10%  black  teachers— decreased 
from  47,  to  12. 

Number  of  schools  with  50%  or  more  black  teachers — increased  from  120, 
to  124. 

18.  The  total  number  of  transfers  necessary  to  achieve  a  faculty  racial  quota 
in  each  school  corresponding  to  the  system>wide  ratio,  and  ignoring  all  other 
elements  is,  as  of  1970, 1,826. 

19.  If  account  is  taken  of  other  elements  necessary  to  assure  quality  integrated 
education,  including  qualifications  to  teach  the  subj^^  area  and  grade  level, 
balance  of  experience,  and  balance  of  sex,  and  further  account  is  taken  of  the  un- 
even distribution  of  black  teachers  by  subject  taught  and  sex,  the  total  number 
of  transfers  which  would  be  necessary  to  achieve  a  faculty  racial  quota  in  each 
school  corresponding  to  the  system-wide  ratio,  if  attainable  at  all,  would  be  in- 
finitely greater. 

20.  Balancing  of  staff  by  qualifications  for  subject  and  grade  level,  then  by 
race,  experience  and  sex,  is  educationally  desirable  and  important 

21.  It  is  important  for  students  to  have  a  successful  role  model,  especially  black 
students  in  certain  schools,  and  at  certain  grade  levels. 

22.  A  quota  of  racial  balance  for  faculty  in  each  school  which  is  equivalent 
to  the  system-wide  ratio  and  without  more  is  educationally  undesirable  and 
arbitrary. 

23.  A  severe  teacher  shortage  in  the  1950s  and  1960s  impeded  Integra tion-of- 
fbculty  opportunities. 

24.  Disadvantageous  teaching  conditions  in  Detroit  in  the  1960s— salaries, 
pupil  mobility  and  transiency,  class  size,  building  conditions,  distance  from 
teacher  residence,  shortage  of  teacher  substitutes,  etc. — made  teacher  recruit- 
ment and  placement  difllcult 

25.  The  Board  did  not  segregate  faculty  by  race,  but  rather  attempted  to 
fill  vacancies  with  certified  and  qualified  teachers  who  would  take  offered 
assignments. 

26.  Teacher  seniority  in  the  Detroit  system,  although  measured  by  system- 
wide  service,  has  been  applied  consistently  to  protect  against  involuntary  trans- 
fers and  '*bumping*'  in  given  schools. 
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27.  Involuntary  transfers  of  teachers  have  occurred  only  because  of  unsatis- 
factory ratings  or  because  of  decrease  of  teacher  services  in  a  school,  and  then 
only  in  accordance  with  balanced  staff  concept. 

28.  There  is  no  evidence  in  the  record  that  DetrcHt  teacher  seniority  rights  had 
other  than  equitable  purpose  or  effect. 

29.  Substantial  racial  integration  of  staff  can  be  achieved,  without  disruption 
of  seniority  and  stable  teaching  relationships,  by  application  of  the  balanced 
staff  concept  to  naturally  occurring  vacancies  and  increases  and  reductions  of 
teacher  services. 

30.  The  Detroit  Board  of  Education  has  entered  into  successive  collective 
bargaining  contracts  with  the  Detroit  Federation  of  Teachers,  which  contracts 
liave  included  provisions  promoting  integration  of  staff  and  students. 

The  Detroit  School  Board  has,  in  many  other  instances  and  in  many  other  re- 
spects, undertalcen  to  lessen  the  impact  of  the  forces  of  segregation  and  attempted 
to  advance  the  cause  of  integration.  Perhaps  the  most  obvious  one  was  the 
adoption  of  the  April  7  Plan.  Among  other  things,  it  has  denied  the  use  of  its 
facilities  to  groups  which  practice  racial  discrimination;  it  does  not  permit  the 
use  of  its  facilities  for  discriminatory  apprentice  training  programs;  it  has 
opposed  state  legislation  which  would  have  the  effect  of  segregating  the  district*; 
it  has  worked  to  place  black  students  in  craft  positions  in  industry  and  the 
building  trades ;  it  hat»  brought  about  a  substantial  increase  in  the  percentage 
of  black  students  in  manufacturing  and  construction  trade  apprenticeship 
classes ;  it  became  the  first  public  agency  in  Michigan  to  adopt  and  implement 
a  policy  requiring  affirmative  act  of  contractors  with  which  it  deals  to  insure 
equal  employment  opportunities  in  their  work  force;  it  has  been  a  leader  in 
pioneering  the  use  of  multi-ethnic  instructional  material,  and  in  so  doing  has 
had  an  impact  on  publishers  specializing  in  producing  school  texts  and  instruc- 
tional materials ;  and  it  has  taken  other  noteworthy  pioneering  steps  to  advance 
relations  between  the  White  and  black  races. 

[1,  2]  In  conclusicm,  however,  we  And  that  both  the  State  of  Michigan  and  the 
Detroit  Board  of  Education  have  omimitted  acts  which  have  been  causal  factors 
in  the  segregated  ccmdition  of  the  public  schools  of  the  City  of  Detroit  As  we 
assay  the  principles  essential  to  a  finding  of  de  jure  segregation,  as  outlined  in 
rulings  of  the  United  States  Supreme  Court,  tliey  are : 

1.  The  State,  through  its  officers  and  agencies,  and  usually,  the  school  admin- 
istration, must  have  taken  some  action  or  actions  with  a  purpose  of  segregation. 

2.  This  action  or  these  actions  must  have  created  or  aggravated  segregation  in 
the  schools  in  questicm. 

3.  A  current  cimdition  of  segregati<Hi  exists. 

We  find  these  tests  to  have  been  met  in  this  case.  We  recognize  that  causa ti<m 
in  the  case  before  us  is  both  several  and  comparative.  The  principal  causes  un- 
deniably have  been  p<^ulation  movement  and  housing  patterns,  but  state  and 
local  governmental  actions,  including  school  board  actions,  have  played  a  sub- 
stantial role  in  promoting  segregation.  It  is,  the  Court  believes,  unfortunate  that 
we  cannot  deal  with  public  school  segregation  on  a  no-fault  liasis,  for  if  racial 
segregation  in  our  public  schools  is  an  evil,  then  it  should  make  no  difference 
whether  we  classify  it  de  jure  or  de  facto.  Our  objective,  logically,  it  seems  to 
us,  should  be  to  remedy  a  condition  which  we  believe  needs  correction.  In  the 
most  realistic  sense,  if  fault  or  blame  must  be  found  it  is  that  of  the  community 
as  a  whole,  including,  of  course,  the  black  components.  We  need  not  minimize 
the  effect  of  the  actions  of  federal,  state  and  local  governmental  officers  and 
agencies,  and  the  actions  of  loaning  institutions  and  real  estate  firms,  in  the 
establishment  and  maintenance  of  segregated  residential  patterns — which  lead 
to  school  segregation— to  observe  that  blacks,  like  ethnic  groups  in  the  past,  have 
tended  to  separate  from  the  larger  group  and  associate  together.  The  ghetto  is 
at  once  both  a  place  of  confinement  and  a  refuge.  There  is  enough  blame  for 
everyone  ^>  share. 

CONCLUSIONS  OF  LAW 

1.  This  Court  has  jurisdictiwi  of  the  parties  and  the  subject  matter  of  this 
action  under  28  U.S.C  §8 1331(a),  1343  (3)  and  (4),  2201  and  2202;  42  U.S.C. 
18  1983, 1988,  and  2000d. 

[3]  2.  In  considering  the  evidence  and  in  applying  legal  standards  it  is  not 
necessary  that  the  Court  find  that  the  policies  and  practices,  which  it  has  found 
to  be  discriminatory,  have  as  their  motivating  forces  any  evil  intent  or  motive. 
Keyes  v.  Sch.  Dist  #1,  Denver,  D.C.,  303  F.Supii.  270.  Motive,  ill  will  and  bad 
faith  have  long  ago  been  rejected  as  a  requirement  to  invoke  the  protection  of 
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the  Fourteenth  Amendment  against  racial  discrimination.  Sims  v.  Georgia,  389 
U.S.  404-408,  88  S.Ct  523, 19  L.Bd.2d  634. 

[4]  3.  School  districts  are  accountable  for  the  natural,  probable  and  foresee- 
able consequences  of  their  policies  and  practices,  and  where  racially  identifiable 
schools  are  Uie  result  of  such  policies,  the  school  authorities  bear  the  burden  of 
showing  that  such  policies  are  based  on  educationally  required,  non-racial  con- 
siderations. Keyes  v.  Sch  Dist.  supra,  and  Davis  v.  Sch.  Dist.  of  Pontiac,  D.C.,  309 
F.Supp.  734,  and  6  Cir.,  443  F.2d  573. 

[5]  4.  In  determining  whether  a  constitutional  violation  has  occurred,  proof 
that  a  pattern  of  racially  segregated  schools  has  existed  for  a  considerable  period 
of  time  amounts  to  a  showing  of  racial  classification  by  the  state  and  its  agencies, 
which  must  be  justified  by  clear  and  convincing  evidence.  State  of  Alabama  v. 
United  States,  5  cnr.,  304  F.2d  583. 

[6]  5.  The  Board*s  practice  of  shaping  school  attendance  zones  on  a  north- 
south  rather  than  an  east-west  orientation,  with  the  result  that  zone  boundaries 
conformed  to  racial  residential  dividing  lines,  violated  the  Fourteenth  Amend- 
ment. Northcross  v.  Bd.  of  Bd.  of  Memphis,  6  Cir.,  333  F.2d  661. 

[7]  6.  Pupil  racial  segregation  in  the  Detroit  Public  School  System  and  the 
reisidentiai  racial  segregation  res?ulting  primarily  from  public  and  private  racial 
discrimination  are  interdependent  phenomena.  The  affirmative  obligation  of  the 
defendant  Board  has  been  and  is  to  adopt  and  implement  pupil  asBignment  prac- 
tices and  policies  that  compensate  for  and  avoid  incorporation  into  w  e  school 
system  the  effects  of  residential  racial  segregation.  The  Board's  building  upon 
housing  segregation  violates  the  Fourteenth  Amendment.  See,  Davis  v.  Sch.  Dist. 
"ot  Pontiac,  «upra,  and  authorities  there  noted. 

[83  7.  The  Board's  policy  of  sele^^tive  optional  attendance  zones,  to  the  extent 
that  it  facilitated  the  separation  of  pupils  on  the  basis  of  race,  was  in  violation 
of  the  Fourteenth  Amendment.  Hobeon  v.  Hansen,  D.C.,  269  J'.Supp.  401,  aff'd 
sub  nom.,  Smuck  v.  Hobson,  132  U.S.  App.D.C.  372,  4^^-  F.2d  175. 

[9]  8.  The  practice  of  the  Board  ot  transporting  ick  students  from  over- 
crowded black  schools  to  other  identifiably  black  scL  ols,  while  passing  closer 
identifiably  white  schools,  which  could  have  accepted  these  pupils,  amounted  to 
an  act  of  segregation  by  the  school  authorities.  Spangler  v.  Pasadena  City  Bd. 
of  Ed.,  D.C.,  311  F.Supp.  501. 

[103  9.  The  manner  in  which  the  Board  formulated  and  modified  attendance 
zones  for  elementary  schools  had  the  natural  and  predictable  efTect  of  perpetu- 
ating racial  segregation  of  students.  Such  conduct  is  an  act  of  de  jure  discrimi- 
nation in  violation  of  the  Fourteenth  Amendment.  United  States  v.  School  Dis- 
trict 151,  D.C.,  286  F.Supp.  786;  Brewer  v.  School  Board  of  City  of  Norfolk,  4 
Cir.,  397  F.2d  37. 

[113  10.  A  schoiol  board  may  not,  consistent  with  the  Fourteenth  Amendment, 
maintain  segregated  elementary  schools  or  permit  educational  choices  to  be  in- 
fiuenced  by  ownmunity  sentiment  or  the  wishes  of  a  majority  of  voters.  Cooper 
V.  Aaron,  358  U.S.  1,  12-13,  15-16,  78  S.Ct.  1401,  3  L.Bd.2d  5. 

**A  citizen's  constitutional  rights  can  hardly  be  infringed  simply  because  a 
majority  of  the  people  choose  that  it  be."  Lucas  v.  44th  Gen'l  Assembly  of 
Colorado,  377  U.S.  713,  736-737,  84  S.Ct  1459,  1474, 12  L.Bd.2d  632. 

[123  11.  Under  the  Constitution  of  the  United  States  and  the  constitution  and 
laws  of  the  State  of  Michigan,  the  responsibility  for  providing  educational  op- 
portunity to  all  children  on  cionstitutional  terms  is  ultimately  that  of  the  state. 
Turner  v.  Warren  County  Board  of  Education,  D.C.,  313  F.Supp.  380;  Art.  VIII, 

1  ixuxx  2,  Mich.  Constitution ;  Daszkkiewtcz  v.  Detroit  Bd.  of  EkJ.  City  of  De- 
troit, 301  Mich.  212,  3  N.W.2d  71. 

[133  12.  That  a  state's  form  of  government  may  delate  the  power  ot  daily 
acf.i /'nistration  of  public  schools  to  officials  with  less  than  state- wide  juris- 
diction does  not  dispel  the  obligation  of  those  who  have  bidder  control  to  use  the 
authority  they  have  consistently  with  the  constitution.  In  such  instances  the  con- 
stitutional obligation  toward  the  individual  school  children  is  a  shared  one. 
Bradley  v.  Sch.  Bd.  Of  City  of  Richmond,  D.C.,  51  F.B.D.  139,  143. 

18.  Leadership  and  general  supervision  over  all  public  education  is  vested 
in  the  State  Board  of  Education.  Art.  VIII,  1 3,  Mich.  Constitution  of  1968.  The 
duties  of  the  State  Board  and  superintendent  include,  but  are  not  limited  to, 
specifying  the  number  of  hours  necessary  to  constitute  a  school  day ;  approved 
until  1962  of  school  sites;  approval  of  school  construction  plans;  accreditaticm  of 
schools ;  approval  of  loans  based  on  state  aid  funds ;  review  of  suspensions  and 
expulsions  of  individual  students  for  misconduct  [Op,Atty.Gen.,  July  7,  1970, 
No.  4706] ;  authority  over  transportation  routes  and  disbursement  of  transpor- 
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S^^s^mT^^;  f^f",^''"  certifloatlon  and  the  like.  M.S.A.  13.1023(1),  m'.CLA 

Bnagebampton  soiiool  District  No.  2  Pmctional  of  Car^nville  Mich  V  Sunt  of 
Public  Instruction,  323  Mich.  615,  36  N.\V.2d  166.  In  general,  the  state  superin 
KnL'n  ^r°,'^'  ^."^'^  J'l".'"'  «"  necessarj- to  promote  ti^  welfare  of 

Hn^n^w"  and  public  educational  instructions  and  provide  proper  educa- 

tional facilities  for  the  youth  of  the  state."  M.S.A.  15  3252  MC  LA  5340  252 

fe'^rtL^iziHnt  nf  «  Providing  i"ai;Unst  ,n'^^^^^^^ 

reorganization  of  school  districts. 

M.'^t.  ^^^^  "^.^'^i"'  Including  all  of  the  defendants,  are  charged  under  the 
Michigan  constitutton  with  the  duty  of  providing  pupils  an  edufatio™w"ho,it 
di«;riminaOon  with  y pect  to  race.  Art.  VIII,  §  2,  Mich  Constitution  of  10?^  A  "t 
1,  S    or  the  constitution  provides : 

rJ!^l  f^^ll^^  ^"^^  protection  of  the  laws ;  nor  shall  any 

person  be  denied  the  enjoyment  of  his  civil  or  political  rights  or  be  discrimi- 
nated  a^inst  in  the  exercise  thereof  because  of  religion,  race,  color  or  na- 
l^sTati^^""'        ^^^^^^^  ^'^         implement  this  section  by  appropriate 

15.  The  State  Department  of  Education  has  recently  established  an  Equal 
Educational  Opportunities  section  having  responsibility  to  identify  racially  im- 
balanced  school  districts  and  develop  desegregation  plans.  M.S.A.*  15.3355,  M.C. 
L.A.  $  340.355,  provides  that  no  school  or  department  shall  be  kept  for  any  per- 
son or  persons  on  account  of  race  or  color. 

16.  The  state  further  provides  special  funds  to  local  districts  for  compensatory 
education  which  are  administered  on  a  per  .school  basis  imder  direct  re\iew  of 
the  State  Board.  All  other  state  aid  is  subject  to  fiscal  review  and  accounting 
by  the  state.  M.S.A.  15.1919.  See  also  M.S.A.  15.1919(68b).  providing  for  special 
supplements  to  merged  districts  "for  the  purpose  of  bringing  about  uniformity 
of  educational  opportunity  for  all  the  pupils  of  the  district"  The  general 
consolidation  law  M.S.A.  15,3401,  M.C.L.A.  §  340.401  authorizes  annexation  for 
even  noncontiguous  school  districts  upon  approval  of  the  superintendent  of  public 
instruction  and  electors,  as  provided  by  law.  Op.Atty.Gen.,  Feb.  5.  "964,  No.  4193. 
Consolidation  with  respect  to  so-called  "first  cla.ss'»  districts,  '.c,  Detroit  is 
generally  treated  as  an  annexation  with  the  first  cla.ss  district  ^eing  the  surviv- 
ing entity.  The  law  provides  procedures  covering  all  necessary  considerations. 
M.S.A.  15.3184,  15.3186,  M.C.L.A.  §§  340.184,  240.186. 

17.  Where  a  pattern  of  violation  of  constitutional  rights  is  established  the  af- 
firmative obligation  under  the  Fourteenth  Amendment  is  imposed  on  not  only 
individual  school  districts,  tut  upon  the  State  defendants  in  this  case.  Cooper  v. 
Aaron,  358  U.S.  1,  78  S.Ct  1401,  3  L.Ed.  2d  5;  Griffin  v.  County  School  Board  of 
Prince  Edward  County,  377  U.S.  218,  «4  S.Ct.  1226.  12  L.Ed.2d  256;  U.S.  v.  State 
of  Georgia,  Civ.  No  12972  (N.D.  Ga.,  December  17,  1970),  rev'd  on  other  grounds. 
5  Cir.,  428  F.2d  377;  Gr  .  vin  v.  :  ohn.<?ton  County  Board  of  Education.  D.C.,  301 
F.Supp.  1339;  Lee  v.  Macon  Comity  Board  of  Education,  267  F.Supp.  458  (M.D. 
Ala. ) ,  ard  sub.  nom.,  Walla/-f»  v.  Ignited  States.  389  U.S.  215.  88  S.Ct  4X5, 19  L.Ed. 
2d  422;  Franklin  v.  Quitman  County  Board  of  Education,  D.C..  288  F.Supp.  509; 
Smith  V.  North  Carolina  State  Boird  of  Education,  444  F.2d  6  (4th  Cir.,  1971). 

The  foregoing  constitute  our  ilndlngs  of  fact  and  conclusions  of  law  on  the 
i.s»ue  of  segregation  in  the  public  schools  of  the  City  of  Detroit. 

[14]  Having  found  a  de  jure  segregated  public  school  system  in  operation  in 
the  City  of  Detroit  our  first  step,  in  con.sidering  what  judicial  remedial  .steps 
must  bo  taken,  is  the  consideration  of  intervening  parent  defendants*  motion  to 
add  as  imrties  defendant  a  great  niunl)er  of  Michigan  school  districts  located  out 
county  in  Wayne  County,  and  in  Macomb  and  Oakland  Counties,  on  the  prindpal 
premise  or  ground  that  effective  relief  cannot  be  adiieved  or  ordered  in  their  ab- 
.sence.  Plaintiffs  have  oppo.sed  the  motion  to  join  the  additional  school  districts, 
arguing  that  the  presence  of  the  Stnte  defendants  is  sufficient  and  all  that  is  re- 
quired, even  if.  in  shaping  a  remed.v.  the  affairs  of  those  other  districts  will  be 
affected. 

rn  coasidering  the  motion  to  add  the  listed  school  districts  we  pause  to  note 
that  the  proposed  action  has  to  do  with  relief.  Having  determined  that  the  dr- 
cum»tAnces  of  the  case  require  judicial  intervention  and  equitable  relief,  it  would 
l)e  improper  for  us  to  act  on  this  motion  until  the  other  parties  to  the  action  have 
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had  an  opix>rtunity  to  submit  their  proi)osals  for  desegregation.  Accordingly,  we 
shall  not  rule  on  the  motion  to  add  i>arties  at  this  time.  Considered  as  a  plan  for 
desegregation  the  motion  is  lacking  in  specificity  and  is  framed  in  the  broade- 1 
general  terms.  The  moving  imrty  nmy  wish  to  amend  its  proposal  and  resubi*.u 
it  as  a  comprehensive  plan  of  desegregation. 

Chairman  Cki.lkk.  Any  questions? 

Are  there  an  v  other  members  who  would  like  to  speak  ? 

>Ir.  Hufl'mau^ 

Mr.  HriFMAN.,  Mr.,  Chainnan,  in  the  interest  of  time  I  did  not 
Hubmit  a  written  statement,  but  1  was  in  concurrence  with  the  three 
members  here. 

My  name  is  Bill  Hulfman.  I  represent  District  60  in  the  State 
of  Michigan.  Tlw  four  members  hei-e  today  are  representative  of  73 
members  of  the  Michigan  House  that  comprise  Republicans,  Demo- 
crats, liberals,  and  conservatives. 

I  would  also  point  out  that  three  memlwrs  of  this  committee  here 
are  members  of  the  Appropriations  Committee  in  the  majority  party, 
and  we  intend  to  appropriate  $11^  billion  in  the  field  of  education 
this  year  in  the  Stato  of  Michigan. 

This  number  73  that  we  arc  representative  of,  I  would  point  out  to 
you,  is  representative  of  two-thirds  of  the  members  of  110, 

Thank  you,  Mr.  Chairman. 

Chairman  Ci^li.kk.  Mr.  Hutchinson, 

Mr.  HuTCHixsox.  Mr,  Chairman,  I  understand  now  that  all  mem- 
bei'S  of  the  committee  and  legislative  delegation  have  spoken,  and 
befoi*e  they  leave  the  i>odium.  I  simply  want  to  state  on  the  record 
my  app*'eciation  as  a  member  of  this  subcommittee  for  their  appear- 
ance. 

As  Mr.  Huffman  has  just  stated,  the  total  membership  of  the  Michi- 
gan House  of  Representatives  is  110.  Seventy-three  of  them  have 
formed  an  ad  hoc  committee  on  this  busing  issue.  That  is  a  very  sub- 
stantial majority  of  the  Michigan  House, 

I  have  no  doubt  but  what  the  feelings  are  of  a  similar  majority 
of  people  in  the  State  of  Michigan,  although  this  delegation  here  this 
morning  represents  only  some  districts  in  southeasteni  Michigan,  the 
total  membership  of  the  committee  being  73,  statewide  and,  as  j)ointed 
out,  bipartisan. 

I  think  that  their  appearance  here  this  morning,  Mr.  Chairman, 
underscores  the  crisis  into  which  this  country  is  lx;ing  thi"own  relative 
to  school  busing.  Most  people  very  obviously  want  to  have  their  chil- 
dren educated  close  to  home,  at  least  their  young  children,  and  the 
arguments  that  are  being  made  in  support  of  that  in  my  opinion  are 
very  persuasive, 

I  want  to  thank  each  of  you  for  coming. 

Mr.  HtTNOAiT,  Mr.  Young,  what  schools  do  children  in  the  Hastings 
Street  area  attend  at  this  time? 
Mr.  Young,  The  Detroit  school  system. 

Mr.  HuxoATE.  That  would  be  operated  separate  from  the  system 
you  have  in  Wayne  County,  is  that  correct  ? 

Mr.  Yotmo.  We  have  570  school  districts  in  the  State  of  Michigan., 
Detroit  is  the  biggest  district  in  the  State.  The  judge  is  now  talking 
about  taking  8f>  school  districts  in  three  counties  and  combining  them 
in  cross-district  busing. 

Mr.  Hunoatf:.  Wiat  would  those  cx)imties  be? 
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Mr,  Young.  Wayne,  Oakland,  and  McCone. 

Mr.  HuNOATE.  What  about  the  State  senators  and  representatives 
in  the  Wayne  County  area?  ^  a 

Mr.  Young.  Joyce  and  I  are  from  Wayne  County,  and  Mr.  Huffman 
and  Mr.  I^w  are  from  Oakland  County. 

Mr.  HuNGATE.  The  legislators  from  the  city  of  Detroit,  are  any  of 
those  among  the  73? 

Mr.  Young.  Yes. 

Mr.  HuNGATE.  Thank  you  all. 

Chairman  Celler.  Unless  there  are  further  questions,  we  are  verj^ 
grateful  to  this  panel  for  coming  from  Michigan  to  testify.  We  thank 

you  all.  .      '       I.  xi. 

Mr.  McCuLLOcn.  Mr.  Chairman,  I  should  like  to  inquire  whether 
this  group  or  any  individual  member  thereof  has  made  a  study  of 
how  quality  education  will  be  brought  to  blacks  as  well  as  whites. 
If  so,  I  would  like  to  see  that  statement  submitted  in  writing. 

Mr.  Law.  Cot  Id  I  say  something  on  that?  txjru' 

That  is  a  question  that  is  difficult  to  answer,  but  the  State  of  Michi- 
gan spend?  almost  half  again  or  more  on  its  education  and  Detroit 
and  the  mehropolitan  area  gets  a  very  sizable  share  of  that,  and  money 
has  been  g.ven  as  much  as  $1,900  per  pupil  to  students.  So  that  as  far 
as  getting  quality  education,  the  thing  that  we  can't  equate  is  where 
compulsory  integration  is  synonymous  with  quality  education.  We 
are  providing  all  we  can. 

Mr.  McCuLLOCH.  Mr.  Chairman,  I  should  like  to  say  that  if  you 
people  have  an  answer  to  the  problem  for  which  we  are  at  least  par- 
tially responsible,  we  would  like  to  have  it.  So  that  you  might  not 
think  that  I  was  from  the  ghettos  of  any  city  in  Ohio,  I  am  a  country 
man  from  Ohio,  and  the  blacks  comprise  1  percent  of  the  total  -popula- 
tion in  my  congressional  district,  but  I  am  interested  in  this  problem 
because  it  so  seriously  affects  the  future  course  of  this  great  Nation. 

Mrs.  Symons.  Mr.  Chairman,  may  I  add  perhaps  it  would  be  wise 
if  we  sent  a  copy  of  our  State  educational  appropriations  bill  that 
we  adopt  each  and  every  year  so  that  we  can  show  you  where  we 

Mr.  McCuLLOCH.  I  would  be  glad  to  have  that,  but  I  am  interested 
in  your  emotional  repiy  to  my  question.  We  have  had  similar  educa- 
tion bills  in  Ohio.  I  was  an  Ohio  legislator  before  I  came  here,  and 
I  was  speaker  of  the  Ohio  House  for  a  long  time.  I  am  trying  to  solve 
a  problem  that  desperately  needs  to  be  solved. 

Mrs.  Symons.  We  appreciate  that,  sir,  and  Mr.  Young  in  his  written 
statement  has  many  of  the  facts  and  figures  and  what  we  have  done  in 
Michigan  so  that  we  can  offer  equal  educational  opportunity.  We  have 
come  a  long  way  over  the  past  years  and  hope  to  continually  improve 
the  equal  educational  opportunities. 

'Diank  you  very  much  for  hearing  us  today. 

Mr.  Young.  Mr.  Celler,  I  would  like  to  say  all  of  us  really  appreciate 
the  opportunity  to  appear  before  you.  We  have  heard  your  name  many 
times,  and  it  is  the  first  time  we  have  ev^.r  seen  you  face  to  face  and, 
as  a  Democrat,  I  appreciate  appearing  before  you. 

Chairman  Celler.  Thank  you  very  nnach,  indeed.  The  next  witnesses 
are  Students  for  Quality  Integrated  T!,ducation,  Pontiac,  Mich. 

Come  forward,  please. 
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STATEMENT  OF  STUDENTS  FOE  QUALITY  INTEGKATED  EDUCATION, 

PONTIAC,  MICH. 

Mr.  DoHERTY.  Mr.  Chairman,  we  have  Doug  Mclntyre  from  Central 
High  School;  Brad  Jackson  from  Northern  High  School;  Mary 
Brown,  Jefferson  Junior  Hidi;  Chris  Reynolds  from  Lincoln  Junior 
High;  Randy  Young  from  Eastern  Junior  High;  Dorianne  Brooks 
from  Eastern  Junior  High ;  Ivan  Payne  from  Jefferson  Junior  High ; 
Patricia  Ford,  Lincoln  Junior  High ;  and  Maria  Alf aro  from  Northern 
High  School.  Mr.  Smith  '^arson,  the  principal  of  Eastern  Junior  High 
School,  has  accompanied  them. 

Mr.  Brad  Jackson,  who  is  president  of  the  student  council  of  North- 
ern High  School,  will  be  the  spokesman  for  the  group. 

Chairman  Celler.  We  welcome  you  here  and  would  be  glad  to  hear 
from  your  spokesman,  Mr.  Brad  Jackson. 

Mr.  Jacksox.  Thank  you. 

Chairman  Celler  and  honorable  members  of  the  committee,  we  would 
like  to  thank  you  for  the  opportunity  to  appear  and  express  our  opin- 
ions regarding  the  integration  of  the  Pontiac  schools.  We  represent 
supporters  of  integrated  education  from  Pontiac's  two  high  schools 
and  from  three  of  the  six  junior  high  schools. 

From  our  own  personal  experience  we  can  say  that  we  support  in- 
tegration as  a  means  to  equal  opportunity  in  education  and  we  recog- 
nize that  without  the  Federal  court  order,  Pontiac  schools  would  ^Sl 
be  segregated. 

The  opinions  which  we  express  are  taken  from  our  own  experiences. 
We  are  speaking  for  ourselves  and  we  do  not  claim  to  speak  for  all  of 
the  students  of  the  Pontiac  school  district. 

On  the  whole,  the  actual  busing  of  students  in  Pontiac  has  been 
peaceful.  To  our  knowledge,  there  have  been  no  major  incidents  of 
violence  as  a  result  of  intradistrict  busing.  Several  of  us  have  younger 
brothers  and  sisters  who  rather  enjoy  the  ride  to  school  with  their 
classmp,t*5S.  To  them  it  does  not  seem  to  be  a  significant  inconvenience. 
Those  of  us  in  junior  high  school  do  not  find  the  bus  ride  overly  in- 
convenient, but  on  the  contrary,  worth  the  effort  because  it  means 
better  education  and  relationships  for  all  of  us. 

Two  unexpected  advantages  of  additional  busing  include  the  avail- 
ability of  extra  buses  for  extracurricular  activities  and  the  availability 
of  transportation  to  some  of  us  w^ho  previously  had  to  arrange  for  our 
own  transportation. 

The  inschool  situation  is  much  improved  over  previous  years  for 
blacks,  whites,  and  Latin  Americans.  We  believe  that  the  acadenii'o 
atmosphere  in  each  of  our  schools  is  generally  challenging  and  inter- 
esting and  plans  are  underway  to  strengthen  the  program.  With  tht 
junior  highs  each  having  only  one  grade  level  per  school,  there  is  an 
opportunity  to  choose  f  roni  a  broader  selection  of  curricular  offerings. 
Programs  offered  under  title  I  are  also  available  to  more  students 
under  the  integration  plan. 

We  feel  that  there  have  been  many  personal  benefits  to  each  of  us 
from  an  integrated  school  ^>ro^am.  Several  misconceptions  have  been 
dispelled  due  to  personal  relationships  with  students  from  other  areas 
of  the  city.  The  majority  of  students  that  we  associate  with  and  have 
spoken  with  have  had  positive  experiences  that  they  will  carry  with 
them  for  the  remainder  of  their  lives. 
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We  all  seem  to  agree  that  discipline  in  our  respective  schools  this 
year  has  been  more  firm,  more  equitable,  and  more  iinderstAndinff. 
bch(x>l  administrators  seem  to  feel  more  free  to  use  one  disciplinaiT 
standard  for  all  students  regardless  of  race.  Some  of  us  feel  that  in 
psit  years  a  double  standard  was  frequently  used  in  school  discipline. 

As  far  as  inscliool  violence  is  concerned,  we  do  not  want  to  imply 
that  there  have  not  been  troubles  in  some  of  our  schools,  but  then  that 
IS  not  something  new  this  year.  Students,  te-achers,  and  administra- 
tors have  told  meml)ers  of  our  group  that  the  number  of  disturbances 
in  the  schools  has  dropped  considerably  since  the  beginning  of  the 
school  year  and  tluit  complaints  are  now  no  more  frequent  than  in  pre- 
vious years.  ^ 

Administrators  of  both  of  our  high  schools  have  stated  recently 
that  their  schools  are  more  peaceful  and  less  tense  than  they  have 
been  in  several  years.  Although  high  school  students  are  not  bused,  wo 
feel  that  tJie  attitudes  developed  in  the  elementary  and  junior  high 
schools  will  affect  the  atmosphere  in  the  high  schools  as  well. 

Positive  identification  by  police  and  others  have  confirmed  that 
many  of  the  disturbances  outside  the  schools  at  the  beginning  of  the 
school  year  were  the  result  of  outsiders— students  from  outlying  school 
districts  whose  schools  had  not  opene<l,  out -of -school  youth,  picket- 
ing jKhilts,  even  agitators  from  several  miles  away.  As  the  school  year 
progresses,  tension  in  our  schools  continues  to  decrease  notably. 

We  conclude,  therefore,  that 

Fii-st.  The  integration  plan  is  providing  more  equal  educational 
oppoitunities. 

Second.  The  integration  plan  is  succeeding  in  ci-eating  a  better  un- 
derstanding among  Pontiac  students. 

Third.  The  majority  of  the  students,  teachers,  and  administrators 
directly  affected,  are  working  for  the  success  of  quality  integrated  ed- 
iicntion  in  Pontiac.  In  short,  int^ation  is  working,  and  we  won't  want 
to  go  back  to  the  old  way. 

Chairman  Celler.  Do  your  parents  know  that  you  are  down  here 
and  that  you  are  making  these  statements  ? 

Mr.  Jackson.  Yes. 

Chairman  Celler.  Do  they  approve? 

Mr.  Jaoksox.  They  d'scussed  it  with  me,  and  I  think  they  do. 
Chairman  Celler.  Was  this  statement  that  you  have  just  read  writ- 
ten by  you  ? 

Mr.  Jackson.  Yes;  it  was  written  by  a  part,y  of  four  students— my- 
self, Doug  Maclntyre,  and  a  young  lady  from  Lincoln  Junior  Higli, 
and  anotlier  student  from  Lincoln— and  Mr.  Doherty  went  over  the 
final  draft  with  us  and  gave  us  advice  on  what  we  should  cut  out  and 
add  to,  but  we  made  the  basic  statement.  We  wrote  the  basic  state- 
ment. 

Chairman  Celler.  Did  you  all  come  down  here  at  your  own 
expense  ? 

Mr.  Jackson.  No;  the  trip  was  paid  for  by  the  National  Urban 
(  oalition,  local  contributions,  and  student  contributions. 
Chairman  (^eller.  Are  there  any  quest^ions? 

Mr.  McClory.  Mr.  Chairman^!  I  would  like  to  ask  a  couple  of 
questions. 
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I  have  had  some  expenence  with  regard  to  integrated  education,  par- 
ticularly in  the  California  area  where  two  sons  of  mine  were  teaching 
in  a  highly  integrated  community. 

"^^^^  disadvantaged,  particularly  the  disadvan- 
taged black,  IS  the  lack  of  the  proper  home  environment,  at  least  insofar 
as  education  IS  concerned.  The  family  influence  with  regard  to  the 
Asiatic  provides  personal  reinforcement  and  guidance,  and  so  the 
young  Asiatic  student  tends  to  excel. 

Now,  the  testimony  th  at  we  have  heard  here  is  that  diese  busing  plans 
tend  to  reduce  family  involvement  in  school  activities.  I  am  wondering 
it  you  have  as  much  parental  involvement  with  the  parents  at  the 
school  under  the  busing  plan  as  you  had  before  busing  because,  if  you 
have  less  parental  involvement,  you  are  going  contrary  to  what  ap- 
pears to  be  the  real  solution  to  quality  education  or  raising  the  stand- 
ard of  education  for  students  that  have  heretofore  been  disadvantaged. 

How  are  the  parents  taking  part  in  the  school  acti\'ities  and  in  the 
educational  programs  under  the  busing  program  that  you  have  ? 

Mr.  Jacksox.  There  are  three  of  us'here  that  would  like  to  reply  to 
that  question.  I  will  answer  first,  and  then  I  will  turn  the  mike  over  to 
Dou^  and  then  Maria. 

First  of  all,  T  think  that  the  parental  involvement  in  the  Pontiac 
school  system  v  luld  tend  to  be  creator  this  year  than  it  has  been  be- 
cause of  the  curiosity  to  see  just  how  well  this  plan  is  working  and  so 
that  the  parents  know  firsthand  what  exactly  is  going  on. 

Mr.  McCivORY.  Have  you  established  any  new  parent-student  councils 
or  anything  of  that  nature  ? 

Mr.  JaCksox.  If  you  mean  PTA,  I  have  no  idea  how  active  they  are 
m  relation  to  last  year,  but  I  have  seen  parents  up  at  school  when  I  did 
not  last  year,  and  there  is  an  emphasis  on  parent-teacher  conferences 
thisvear. 

This  whole  week  we  are  getting  out  half  days  for  the  sake  of  parent- 
teacher  conferences,  whereas  last  year  wc  didn't  have  them,  and  the 
year  before  we  didn't  have  them. 

Mr.  McClory.  Have  you  had  time  to  gather  any  concrete  evidence  of 
improvement  in  the  study  habits  or  the  educational  level  of  the  stu- 
dents who  were  presumably  from  disadvantaged  areas? 

Mr.  Jacksox.  I  didn't  consider  it.  I  was  looking  more  at  the  social 
aspect. 

Now  I  would  like  to  turn  the  mike  over  to  Doug  Mclntyre. 

Mr.  Carkon.,I  wjis  administrator  of  one  of  the  junior  high  schools  in 
question.  T  can  probably  shed  some  light  on  parental  involvement. 

Having  this  year  taken  over  what  was  once  considered  one  of  the 
worst  schools  in  the  city  of  Pontiac,  T  can,  without  reservation,  say 
that  there  has  been  much  greater  parental  involvement  this  year  and 
much  greater  student  involvement. 

We  have  done  several  surveys  on  students'  attitudes,  and  it  is  in- 
t<eresting  to  note  that  going  from  an  all-black  school  last  year,  about 
09  percent  black,  to  about  60-40  school  this  year,  that  grades  have 
tended  to  improve  if  we  are  talking  about  academic  grades. 

One  of  our  concerns  is,  in  addition  to  the  academic  areas,  in  which 
many  people  seein  to  profess  interest,  is  also  student  attitudes.  We  have 
done  sun-eys  in  all  of  our  junior  high  schools  on  student  attitudes  on 
a  mimber  of  things,  but  particularly  in  the  area  of  getting  along  with 
their  fellow  students. 


710 


In  hiy  particular  school  82  percent  of  the  students  responded  that 
they  had  made  friends  of  the  opposite  race.  We  no  longer  had  gang 
wars  or  fights,  or  anything  else.  It  is  very  ran^  when  we  have  a  fight, 
whether  it  be  between  two  blacks,  between  two  wliites,  or  black- white. 

The  atmosphere  in  the  neighborhood  has  improved.  We  no  longer 
liave  roaming  gangs  around  the  schools.  We  have  gone  through  two 
seasons  for  basketball  and  football  without  a  fight  and,  as  you  well 
know,  junior  high  school  athletics  is  generally  a  place  where  tensions 
run  very  high.  We  went  through  two  seasons  without  one  fight  occur- 
ring at  one  of  these  events. 

We  have  had  parent-teacher  conferences.  I  have  had  914  parents 
show  up  out  of  a  possibility  of  1,600.  We  hope  we  will  do  better  this 
time. 

So  I  think  in  general  I  can  speak  for  my  school  and  several  others 
where  I  have  talked  to  my  colleagues,  things  are  going  much  better. 

Mr.  McClory.  Have  you  maintained  or  improved  the  disciplinary 
standa:  ds,  would  you  say  ? 

Mr.  ^  'HSON.  We  are  still  operating  under  the  same  p  )licy  we  oper- 
ated under  last  year,  but  I  think  it  is  due  greatly  to  the  students  them- 
selves making  an  attempt  to  get  along. 

Mr.  McClory.  You  don't  have  any  open  campuses  or  anything  like 
that? 

Mr.  Carson.  Well,  in  the  junior  high  schools  we  never  had  what  I 
suppose  you  would  call  an  open  campus.  Students  come  in  at  a  par- 
ticular hour  and  remain  in  school  until  school  is  out,  and  this  has  been 
the  pattern  over  theyeiirs. 

Mr.  McClory.  This  is  all  in  junior  high  school  ? 

Mr.  Carson.  Yes. 

Mr.  McCuixocH.  Mr.  Chairman,  I  would  like  to  ask  a  question  there. 

What  time  do  students  who  wish  to  participate  in  athletic  activities 
start  home  on  the  buses  in  Pontiac  now  ? 

Mr.  Carson.  Wc  have  not  made  many  changes,  in  that  student  ath- 
letics have  always  been  an  after-school  activity.  Students  either  leave 
at  4  or  5  o'clock.  On  the  5  o'clock  buses,  normally  on  the  east  side  of 
town,  are  the  students  who  participate  in  athletic  events.  The  4  o'clock 
buses  are  generally  for  students  who  stay  for  after-school  activities, 
newspaper,  magazine,  yearbook,  skating,  bowling,  student  council,  ski- 
ing, and  student  union.  All  types  of  after-school  actvities. 

Mr.  McCuLLOCH.  Do  you  believe  that  there  has  been  an  interference 
with  any  students  who  wished  to  participate  in  athletic  activities  by 
the  forced  busing? 

Mr.  Carson.  None  whatsoever. 

I  would  say  I  think  there  have  been  more  students  able  to  partici- 
pate. Wliere  normally  we  have  had  one  varsity  club,  we  now  nave  in 
football  three  varsity  clubs,  and  four  basketball  clubs,  so  that  any 
student  that  wanted  to  participate  and  had  an  opportunity,  we  did 
accommodate  every  student  that  came  out  for  the  program. 

Mr.  McCuLLOCH.  Mr.  Chairman,  I  should  like  to  take  the  time  of 
the  committee,  and  any  visitors  who  want  to  li?ten,  to  tell  a  st,ary  about 
a  young  man  who  came  from  a  rural  area  in  my  district.  As  a  matter 
of  fact,  most  of  my  district  is  rural. 

He  was  seeking  an  appointment  to  the  military  academy^  as  I  recall. 
I  interviewed  him  personally,  and  he  was  a  big,  tall,  strapping  athletic 
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fellow,  and  of  course  amonff  other  questions  I  asked  him,  "Do  you 
participate  in  any  high  school  athletics?" 

He  said  that  he  did.  I  said,  "Name  them."  He  said,  "Football."  And 
I  said,  "Have  you  earned  anv  letters  in  football  ?" 

He  said,  "Yes,  in  our  little  conference  we  permit  participation  over 
4  years."  And  then  I  asked  him  about  some  other  athletics  m  that  ter- 
ritory, the  rural  northwest  Ohio  area,  and  he  said,  "You  know,  I  made 
an  agreement  with  my  parents  when  I  started  to  this  centralized 
school,"— let  me  emphasize  that  it  was  not  a  neighborhood  school  but 
a  centralized  school — "that  I  could  have  time  tc  participate  in  one 
athletic  activity." 

And  he  made  four  letters,  and  he  is  doing  unbelievably  well  at  the 
academy. 

Chairman  Celler.  Are  there  any  other  students  who  wish  to  say 
something? 

Miss  AIaria  Alfaro.  Yes.  I  am  a  Latin  student,  and  it  is  mainlv 
black-  and  white-speaking  pprents,  and  I  would  like  to  say  that  I 
know  of  not  only  my  parents  but  other  parents  of  Latin  students 
who  have  never  participated  in  school  activities.  Some  of  them  didn^ 
know  the  language.  Some  of  them  didn't  know  what  their  children 
were  doing  in  school. 

When  the  student  started  talking  about  when  busing  came  along, 
and  they  were  going  to  different  schools,  my  parents  participated  this 
year  in  an  international  unit  they  had  at  Kennedy  Junior  HigL  This 
is  the  first  time  they  have  reality  participated  in  things,  this  year.  • 

They  have  had  different  activities  with  students.  My  parents  have 
gone.  They  have  seen  how  students  are  getting  along  and  there  were 
so  many  people  there  it  was  crowded.  And  they  ware  getting  along. 

Mr.  McCuLLocH.  Could  I  ask  this  young  lady  one  question,  if  I 
may? 

How  old  are  you  ? 

Miss  Alfaro.  I  am  18. 

Mr.  McCuixocH.  Have  you  seen  any  physical  fights  in  the  school 
or  classrooms  ? 

Miss  Alfaro.  No.  My  sister  goes  to  Eastern.  I  have  three  younger 
sisters.  One  goes  to  the  same  high  school  I  do,  and  the  other  two  go 
to  different  junior  high  schools.  One  is  in  the  seventh  grade,  and  one 
is  in  the  ninth  grade.  They  have  never  had  any  fights. 

Mr.  McCuLLocH.  Is  it  your  opinion  that  school  discipline  of  the 
students  is  better  or  worse  than  it  was  before  you  had  busing? 

Miss  Alfauo.  I  think  discipline  is  better.  I  remember  last  year 
when  my  sisters  were  both  going  to  Eastern  and  when  I  was  in  the 
ninth  grade  at  Eastern,  you  could  hardly  get  in  

Mr.  McCuHiOCH.  Thank  you. 

Chairman  Celler.  Now  that  you  have  integration  in  the  student 
body  as  a  result  of  busing,  do  you  find  congenial  relations  between 
white  students  and  black  students? 

Miss  \lfaro.  I  didn't  get  the  question. 

Chairman  Celler.  Is  your  reflation  very  cordial  with  the  students  of 
other  races? 

Miss  i^LFARO.  Yes.  Before  I  know  people  would  be  afraid  to  go  up 
to  a  black  or  Mexicar  because  they  have  these  opinions  of  them  and 
prejudices,  like  a  Mexican,  "Don't  turn  your  back  on  one  because 
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he  IS  going  to  stick  you  with  a  knife  in  the  back,'*  but  now  I  have  lots 
of  friends  of  both  blacks  and  whiter.  But  my  sisters  have  friends  and 
can  meet  each  other  and  be  playing  with  them  instead,  like  before, 
they  would  l)c  afraid. 

Chairman  Celler.  Does  any  other  student  wish  to  say  something? 

Mr.  Douo  McTntyre.  I  coulc*  say  that  I  think  it  is  much  better  at 
the  high  school  from  a  comment  by  the  principal  of  my  high  school, 
which  is  Central  High  School  downtown.  He  said  that  the  tension 
and  incidents  of  violence  in  our  school  was  less  this  year  than  it  had 
been  in  over  a  decade,  which  I  would  consider  a  marked  improvement 
over  the  past  years,  even  with  the  equal  opportunity  education  effort 
in  Pontiac  now. 

Chairman  Celler.  There  are  no  inhibitions  as  to  race  ? 

Mr.  McIxTYRE.  I  find  that  there  are  not.  I  find  that  we  get  along 
just  like  we  are  all  one  big  happy  family  at  our  high  school. 

Mr.  Jacksox.  Mr.  Chairman,  I  would  like  to  make  a  further  com- 
ment on  the  violence. 

I  would  like  to  point  out  two  examples.  Jjast  year  there  was  a 
fight,  and  it  was  a  raxjial  fight.  It  generated  nn  exaggerated  situation 
and  grew  into  a  very  tricky  situation.  This  was  last  year.  This  year 
there  was  a  similar  fight  between  :i  wliite  and  a  black,  and  instead  of 
the  same  thing  happening  as  last  year,  which  was  an  evolution  of  this 
bad  situation,  both  blacks  and  wli'te>s  got  in  and  broke  up  that  fight, 
and  it  did  not  take  any  kind  of  teachers  at  all. 

This  points  up,  or  I  hope  this  makes  the  point  that  the  students 
this  ye^r  are  more  mature  and  less  eager  to  have  racial  conflicts.  The 
students  are  more  willing  to  make  it  work.  The^  are  trying. 

Miss  Reynolds.  I  would  like  to  say  somethmg  before  I  get  into 
what  I  have  to  say,  but  because  of  busing  this  year,  I  have  walked  a 
mile  and  a  half  last  year,  and  in  the  wintertime  it  is  cold,  and  now 
that  I  am  bused,  I  would  like  to  say  I  found  something  new  in  the 
school  system  of  Pontiac  this  year.*It  is  a  new  kind  of  learning,  a 
learning  of  students  to  each  other.  A  learning  of  one  another. 

Something  we  have  never  had  l)efore.  Sort  of  a  social  learning  of 
what  the  Pontiac  community  is  all  about  tind  these  are  the  children  of 
the  parents  who  make  up  our  community.  They  are  different  from 
their  parents. 

Childi-en  on  their  own  levd  can  get  together.  They  can  get  together 
and  get  along  together  as  people,  and  they  are  working  together. 

In  Lincoln  Junior  High  they  are  working  together  to  make  it  a 
better  school.  I  think  if  these  students  grow  up  together,  working  to- 
gether, then  maybe  some  day  we  will  not  only  be  a  United  States,  but 
we  will  be  a  united  people,  and  I  think  the  students  in  the  Pontiac 
system  are  working  to  make  this  school  environment  better  so  later  on 
in  life  I  think  they  are  going  to  work  together  to  make  their  com- 
mimities  better  and  do  it  as  one  people. 

Chairman  Celler.  Is  there  any  other  student  wlio  wishers  to  speak? 

Miss  Patricl\  Ford.  My  name  is  Patricia  Ford,  and  I  represent  the 
students  at  Lincoln  Junior  High. 

Friday  before  I  left  school  they  asked  me  to  tell  you  that  the  integra- 
tion is  reallj^  helping  them  and  without  integration  they  would  not  be 
able  to  be  friends  with  people  of  opposite  races  and  things  of  this  sort. 

A  lot  of  the  white  students  at  the  end  of  the  year  told  me  they  were 
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afraid  to  play  with  the  black  students  or  Mexican  students,  and  now 
these  people  are  walking  down  the  halls  together.  Thev  walk  home 
together.  They  go  out  together.  They  eat  lunch  together.  They  do  every- 
thing together. 

I  mean,  without  integration,  like  our  testir.  hij  said,  the  schools 
would  still  be  segregated  and  the  blacks  would  still  be  thinking  that 
they  were  inferior,  and  the  whites  would  still  be  thinking  that  blacks 
were  just  mean  and  the  lowest  people,  and  we  are  not  even  human. 

But  now  we  can  understand  each  other  and  we  can  get  along  with 
each  other,  and  without  integration  in  Pontiac,  this  would  never  have 
happened. 

chairman  Celler.  Does  any  other  student  wi.sh  to  make  a  statement  ? 
If  not,  we  express  our  gratitude  to  all  of  you. 

Miss  Mary  Browx.  I  would  like  to  say  at  the  beginning  of  the  year  at 
Jefferson  a  white  student  and  black  student  got  together  and  became 
friends  and  then  they  noticed  they  were  talking,  and  they  noticed  that 
the  parents,  the  people  who  weren't  involved  in  the  schools,  were  going 
out  and  showing  the  bad  part  of  integration,  showing  the  bad  things 
that  could  happen  and  trying  to  make  worse  things  happen,  but  the 
students  didn  t  have  anything  to  say.  Nobody  was  listening  to  them. 

So  they  told  other  students  how  they  felt  and  they  formed  a  club. 
'^We  Could  Make  It  Work." 

We  spoke  at  assemblies  at  other  schools  letting  other  students  and 
parents  know  how  we  felt.  We  gave  a  sheet  where  a  student  could  sign 
up  for  membership,  but  they  had  to  believe  that  they  could  make  it 
work  and  make  integration  work,  and  they  had  to  be  ready  to  make  an 
integrated  society  and  right  now  we  have  2.000  members.  We  only  have 
about  30  active  members  who  go  around  showing  people  that  you  can 
make  it  work. 

And  we  give  skits  and  show  how  we  can  make  it  work.  It  is  really 
working. 

Mr.  Carsox.  Mr.  Chairman,  could  I  make  another  statement? 
Chairman  Ckller.  Yes,  sir. 

Mr.  Carsox,  One  of  our  chief  concerns,  long  before  busing  became  a 
reality  in  Pontiac,  when  Judge  Keith  handed  down  the  decision,  we 
asked  educators  of  the  city  of  Pontiac,  and  I,  being  the  president  of 
the  Administrators  &  Supervisors  Association  at  that  time  composed 
of  all  principals  and  assistant  principals  involved  in  the  day-to-day 
operation,  went  on  record  endorsing  integrated  education  for  all 
students. 

This  vote,  was  overwhelming  in  support  of  Judge  Keith's  decision. 

I  could  certainly  understand  the  parental  concerns.  I  could  under- 
stand the  political  pressures  from  some  of  our  legislators,  but  I  think 
it  is  important  that  we  hear  from  those  people  who  deal  day  to  day 
with  students  and  are  supposedly  expert  m  the  field  of  education. 

I  don't  think  that  wo  ran  equate  education  on  an  emotional  tone. 
I  think  we  have  to  look  at  education  in  its  fulled  sense.  Certainly  we 
are  all  concerned  with  academic  achievement,  but  we  are  also  con- 
cerned with  society  in  which  everyone  can  live  under  the  Constitution 
and  not  have  those  fears  and  those  projudicei»  placed  l^efore  them  that 
I  have  seen  in  the  Pontiac  schools. 

As  a  foiTTier  administrator  at  Central  High  School,  I  saw  students 
come  from  junior  high  schools  that  wcto  totally  segregated.  I  saw  the 
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results  of  black  and  white  and  Spanish-American  students  coming  to- 
gether for  the  first  time  in  high  school.  I  saw  the  results  and  suspicions 
that  had  been  built  up  over  the  years,  and  I  saw  the  result 

You  remember  the  infamous  four  students  that  were  shot  outside 
Central  High  School  l)ecause  of  a  misunderstanding. 

Today  I  think  we  arc  seeing  students  who  are  going  to  be  able  in  the 
future  to  live  together  because  they  have  experienced  these  things 
themselves. 

If  they  hate  someone,  it  is  on  the  basis  of,  a  person-to-person  basis, 
rather  than  hearsay,  rumor,  and  suspicion. 

I  think  Pontiac  is  going  to  produce  some  of  the  best  students  that 
this  country  is  going  to  liave  in  the  near  future. 

Thank  you. 

Chairman  Ceij^er.  If  there  are  no  other  questions,  we  will  conclude 
the  testimony  of  the  students  of  Pontiac  and  at  the  same  time  express 
our  gratitude  for  your  coming  tills  long  distance  and  spending  this 
time  and  giving  us  the  benefit  of  your  views. 

We  thank  allof  you. 

Our  next  witness  is  Mrs.  James  C.  Farrell,  Pine  Bluff,  Ark. 
STATEMENT  OF  MRS.  JAMES  C.  FAERELL,  PISE  BLUFF,  AEK. 

Mre.  Farkell.  Mr.  Chairman  and  members  of  the  subcommittee,  I 
would  like  to  thank  you  very  much  for  allowing  me  to  testify  before 
this  committee.  I  am  Mrs.  James  C.  Farrell  from  Watson  Chapel, 
Ark.,  and  I  have  asked  to  be  allowed  to  testify  before  this  committee 
and  to  ask  you  please  to  support  the  bill.  House  Joint  Resolution  620 
by  Congressman  Lent. 

My  husband  and  I  are  the  parents  of  four  children,  and  the  neigh- 
borhood concept  of  schools  is  very  precious  to  us.  Although  our  chil- 
dren are  now  grown,  we  take  great  pride  in  the  fact  that  tliey  are  chil- 
dren to  be  proud  of. 

When  I  came  to  this  country  in  1946  fmm  a  war-torn  Europe  to 
make  my  home  with  the  man  whom  I  had  married  while  we  were  both 
in  the  service,  he  and  I  discussed  at  full  length  as  to  where  we  should 
make  our  home.  Like  many  other  young  people,  we  realized  that  to 
raise  a  family  it  was  important  that  we  take  into  consideration  the 
schools  and  communities. 

We  both  talked  about  the  insecurity  we  had  always  felt  as  children 
when  our  parents  moved  from  one  place  to  another  to  make  a  living, 
and  so  we  Loth  made  a  vow  to  each  other  that  no  matter  how  rough 
it  became  to  make  a  living  we  would  find  a  good  school  district,  stay 
there  and  work  to  improve  it  in  any  way  we  could.  This,  gentlemen, 
is  exactly  what  we  did.  It  wasn't  easy,  but  it  was  wortJi  it  to  give  our 
children  a  foundation  on  which  to  build  their  lives. 

Taking  pride  in  building  for  the  future  is  one  of  the  things  this 
cmintry  had  going  for  it— in  the  days  wlien  people  voted  for  school 
oificials  on  the  local  level,  people  that  you  knew  and  loved  because 
you  had  seen  them  devote  their  time,  money,  and  energies  to  helping 
build  a  community  school.  Taking  pride  in  the  academic  and  phys- 
ical achievements  of  all  the  students;  taking  pride  in  the  fact  that 
when  the  band  was  asked  to  perform  at  out-of-town  games  you  could 


715 


point  with  pride  and  say,  "That's  iny  school  playing,  and  iny  school 
colors";  helping  to  attract  new  people  to  the  neigliborhood  because 
you  had  a  nne  school  you  could  Drag  about;  knowing  that  you  were 
identified  with  the  neighborhood. 

Now,  I  realize  that  a  constitutional  amendment  is  a  very  serious  and 
drastic  step,  but,  gentlemen,  the  working  class  people  of  this  country 
have  no  other  recourse.  We  must  protect  our  children  at  all  costs,  and 
promises  are  not  the  answer.  We  have  listened  to  the  empty  promises 
out  of  Washington  until  we  have  little  or  no  faith  ut  ail  in  the  men 
and  women  up  there. 

The  average  American  citizen  daily  is  asking  himself,  "Why  do  we 
need  elected  officials  and  pay  them  faoulous  salaries  when  they  in  turn 
do  nothing  but  put  us  in  the  hands  of  men  appointed  by  God  knows 
who,  to  destroy  our  American  way  of  life  ?" 

The  elite,  such  as  yourselves,  can  sit  back  and  say,  "I  can  afford  the 
best  for  my  child,  so  I  will  send  him  to  a  private  srhool,  and  so  'To 
hell  with  busing.' "  But,  gentlemen,  it  is  because  of  ihe  sweat  off  our 
backs  that  pay  your  salaries  that  you  can  speak  such  ffrand  phrases; 
but  I  w^ant  you  to  knjow  that  John  Q.  Citizen  is  sick  ana  tired  of  being 
taken  for  granted. 

We  pay  taxes  to  support  our  schools  and  we  are  entitled  to  say  what 
takes  place  in  them.  We  all  want  public  schcols  for  our  children  be- 
cause we  live  and  work  in  public,  \vhich  is  as  it  should  be  in  a  democ- 

We  are  told  to  elect,  not  to  appoint,  local  residents  to  see  that  our 
schools  are  maintained  and  operated  for  the  betterment  of  all  children, 
not  just  the  select  few.  When  we  do  this,  a  Federal  judge  that  no  local 
citizen  even  knew  comes  along,  throws  out  a  legal  scnool  election — 
and,  gentlemen,  this  happened  in  my  area — and  takes  /over  the  con- 
trol ot  the  school,  with  the  help  of  armed  Federal  marshals. 

Is  this  the  kind  of  democracy  we  are  to  expect  from  no^v  on  out  of 
Washington?  Are  "We,  the  people,"  no  more?  Is  Congress  going  to 
continue  to  sit  back  and  let  the  Supreme  Court  totally  and  wholly 
destroy  the  American  way  of  life? 

As  I  am  a  citizen  of  this  country  by  choice,  not  chance,  I  had  to 
learn  many  things  before  I  took  my  oath  of  citizenship,  and  one  of  the 
most  important  things  I  learned  was  that  Congress  was  the  only  law- 
making body  in  this  great  land. 

May  I  ask,  gentlemen,  has  Congress  forgotten  this,  as  so  far  the 
total  destruction  of  our  school  systems  has  been  done  by  a  decision  from 
the  Supreme  Court,  and  the  Congress  sat  idly  by  and  let  it  happen  ?  All 
Federal  judges  are  appointees;  the  average  working-class  taxpayer 
has  no  representation,  as  it  stands  to  reason  these  men  rule  in  favor 
of  the  forces  that  appointed  them.  Don't  deny  it,  gentlemen,  as  it  is 
apparent  to  everyone  all  over  this  Nation. 

I  don't  know^  whether  you  gentlemen  are  a^vare  of  it  or  not,  but 
the  taxpayers  of  this  great  country  have  been  circulating  petitions  dur- 
ing the  last  4  years  trying  to  be  lieard  so  that  the  Federal  judges  be 
elected  rather  than  appointed,  as  it  is  becoming  more  apparent  every 
day  that  as  long  as  wo  are  under  the  control  of  appointees  we  are 
doomed  as  a  freedom-loving  society. 

The  original  Constitution  of  America  is  one  of  the  finest  documents 
ever  wTitten,  and  I  have  tried  in  vain  to  find  where  it  says  that  ^ve 
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must  bus  every  student  even  though  it  destroys  the  health  education, 
and  welfare  of  every  child  and  family  in  this  land. 

The  idea  of  one  man,  an  appointee,  such  as  Elliot  Richardson,  sit- 
tmff  m  a  place  like  Washin^on,  D.C.,  and  savin^^  what  we  must  do 
under  his  directions,  is  like  my  sittin^r  back  m  my  living  room  in 
Watson  Chapel,  Ark,,  and  telling  you  all  luow  to  conduct  the  business 
of  this  Nation.  It  just  won  t  work;  only  God  in  Heaven  c<an  have  a 
long-range  overall  plan  for  us,  and  even  He  would  hesitate  to  destrov 
children  to  make  it  work,  I  am  sure. 

No  one  who  has  any  pride  in  identity,  ownership,  sportsmanship, 
personal  ability,  regardless  of  color,  creed,  or  religion,  can  possibly 
condone  busing.  How  can  it  be  right  when  all  citizens  are  so  vehe- 
mently opposed  to  it  that  armed  Federal  marshals  are  required  to 
enfarceit? 

Why  is  it  that  not  1  day  goes  by  without  glaring  headlines  in  the 
newspapers  of  bomb  threats,  marches,  civil  disorders,  children  at- 
tacked on  school  grounds?  Teachers  are  scared  to  turn  in  reports  of 
violence  because  they  may  lose  their  jobs.  School  administrators  are 
not  tellmg  their  school  boards  the  true  facts  about  the  happenings  at 
school  because  thej  are  afraid  of  retaliation. 

One  case  in  point  is  my  school  in  Watson  Chapel.  Federal  Judge 
Uren  E.  Harris  of  El  Dorado,  Ark.,  sent  a  court,  order  to  our  super- 
intendent of  schools.  Dale  Spi-adlin,  ordering  him  to  spend  title  I 
funds  to  buy  buses,  although  the  President  had  said  no  educational 
funds  could  be  used  to  buy  buses. 

Mr.  Spradlin  tried  to  save  face  by  lying  to  the  school  board  and 
saying  that  such  a  thing  had  not  happened,  but,  gentlemen,  I  have 
here  the  court  order  from  the  judge  telling  him  to  disregard  our 
elected  school  board  officials  and  obey  the  edicts  of  his  courts.  Is  this 
justice? 

(The  materials  referred  to  follow:) 

Spbaoun  Denies  Using  Federal  Funds  fob  Buses 

Dale  Spradlin,  superintendent  of  the  Watson  Chapel  School  District,  vester- 
day  denied  allegations  that  he  had  used  federal  money  to  purchase  two 'school 
buses  for  the  district  lafrt  year. 

The  buses,  he  said,  were  purchased  with  school  district  funds. 

iSpradlin  also  said  that  $11,000  in  federal  money  provided  to  the  school  Jis- 
ti^t  under  Title  1  of  the  federal  Elementary  and  Secondary  Education  Act  of 
19^  was  transferred  into  the  district's  maintenance  and  operations  account. 

•However,  he  said,  the  $11,000  was  spent  for  the  maintenance  and  operation  of 
Title  1  programs. 

Earl  Glover,  supervisor  of  finance  for  federal  programs  in  the  state  Educa- 
tion Department,  said  yesterday  that  Title  1  funds  were  not  supposed  to  be 
transferred  into  regular  school  district  accounts. 

However  he  said,  he  asked  Spradlin  for  documentation  on  how  the  trans- 
ferred funds  were  spent  and  said  he  was  satisfied  that  the  money  was  spent  for 
items  thr.t  had  been  approved  for  the  district's  Title  1  program. 

Glover  said  that  he  was  not  an  auditor.  He  has  not  recommended  an  audit 
by  federal  Health,  Education  and  Welfare  Department  auditors,  he  said,  and 
IS  not  sure  he  is  Mn  a  position  to  ask  for  one."  HEW  administers  the  Tit>e  1 
funds  supplied  to  school  districts. 

John  Norman  Warnock  of  Camden,  the  Watson  Chapel  School  Board's  at- 
toruey,  said  yesterday  that  the  Imard  and  SpradMn  had  been  ordered  to  buy  ad- 
ditional !)uses  !)y  Federal  Judge  Oren  Harris  of  El  Dorado. 

.When  the  board  and  Warnock  told  Harris  that  the  district  did  not  have 
sufficient  buses  to  transport  all  of  the  district's  students  who  needed  trans- 
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portatiop  under  the  district's  court-ordered  desegregation  plan,  Wamoclj  said, 
'*he  told  us  'well  get  them— get  them  under  Title  1  or  get  them  r^y  way.' " 

The  school  board  transferred  the  $11,000  from  the  district's  Title  1  account 
to  the  maintenance  and  operation  account  for  the  purpose  of  buying  buses, 
Wamock  said. 

**I  say  the  money  wns  transferred  and  Mr.  Spradlin  did  a  good  job  of  using 
it  to  buy  the  buses,'*  Wamock  said.  *'I  was  not  there,  the  school  board  doesn't 
know  how  he  did  it,  the  school  board  never  asked  him  how  he  did  it,"  Wamock 
said. 

**I'm  not  condemning  Mr.  Spradlin  because  Mr.  Spradlin  was  right  in  the  mid- 
dle," Wamock  continued.  "The  court  told  him  to  buy  buses,  and  the  board  gave 
him  the  money  and  told  him  to  go  ahead  and  do  it.  Now  HEW  says  what  he 
O'd  doesn't  show  up  on  any  of  the  accounts." 


U.S.  District  Courts, 
Eastern  and  Western  Districts  of  Arkansas, 

F-l  Dorado,  Ark.,  April  I4,  1911. 

Mr.  Dale  Spradlin, 

Superintendent  of  Schools,  Watson  Chapel  School  District  No.  24,  Pine  Bluff, 
Ark. 

Dear  Mr.  Spradlin  :  As  you  and  the  school  board  will  recall,  the  Court  gave 
specific  guidelines  in  its  ruling  from  the  bench  following  the  hearing  in  Little 
Rock  on  Tuesday,  March  30,  1971.  A  copy  of  the  Court's  ruling  was  made  avail- 
able so  there  would  be  no  misunderstanding  as  to  the  Court's  ruling. 

One  of  the  matters  specifically  referred  to  by  the  Court  had  to  do  with  the  ob- 
taining of  federal  funds  under  Title  I  for  the  purchase  of  needed  and  necessary 
busses.  The  Court  directed  you  to  proceed  with  obtaining  these  funds  and  for 
the  school  board  to  co-operate.  I  am  advised  at  a  recent  meeting  of  the  school 
board  this  was  a  subject  of  consideration.  I  am  also  advised  that  the  board 
directed  its  attorney,  Mr.  Warnock,  to  attend  a  meeting  of  the  administrators  in 
Monticello  in  connection  with  Title  I  program  instead  of  you  as  superintendent 
attending  to  and  pursuing  this  matter  for  the  needed  funds. 

In  order  that  the  Court  may  l>e  properly  informed  y^'  ire  requested  to  send 
to  me  a  copy  of  the  minutes  of  the  school  board  meetli.,^  »vith  reference  to  this 
item,  including  any  reason  given,  if  any,  why  the  school  board  referred  this  mat- 
ter when  it  is  the  duty  and  resiwnsibility  of  the  superintendent  as  administrator 
to  pursue  it  under  the  direction  of  the  Court. 

The  Court  is  also  advised  that  the  school  board  proposes  to  employ  by  contract 
an  administrative  assistant  to  you  as  superintendent.  My  report  reveals  that  this 
is  a  newly  created  position  and  it  indicates  for  the  purpose  of  placing  a  par- 
tiou^f  r  individual  in  this  position  for  obWous  reasons. 

y  u  are  requested  to  provide  me  a  copy  of  the  minutes  of  Uie  school  board 
mei^iing  with  reference  to  this  action,  if  such  was  taken. 

You  are  further  requested  to  provide  me  with  a  copy  of  the  minutes  of  the 
school  hoard  meeting  wherein  Mr.  Wamock*8  services  were  required  and  for 
which  the  school  board  would  propose  to  pay  from  the  school  funds. 

In  order  that  there  may  be  no  further  misunderstanding,  this  C «  rt  does  not 
propose  to  permit  ^he  "bleeding"  of  the  school  district's  funds  for  unnecessary 
exiwnditures  of  attorney's  fees  and  other  expenses  not  needed  in  the  orderly 
operation  of  the  school. 

For  their  information,  I  am  senaing  a  copy  of  this  letter  to  members  of  the 
school  board  and  their  attorney,  Mr.,  Wamock,  and  Mr.,  W.  H.,  Dillahunty,  United 
States  Attorney. 

Your  immediate  response  to  this  request  is  required. 
Sincerely  yours, 

Oren  Harris. 

Mrs.  FAimKLT,.  This  is  not  isolated  incident,  frentlemon,  this  is  typical 
of  what  is  happoninf?  in  every  school  distnct  where  HEW  has  i-eared 
its  u^rly  head  and  said,  "Comply  or  funds  will  be  cut  off."  Gentlemen, 
those  funds  we  are  being  threatened  with  are  our  taxes  and  we  do  not 
int<>nd  to  be  intimidated  by  them.  The  money  that  has  been  thrown 
uway  by  HEW  would  have  educated  several  million  children;  instead, 
it  ha  only  paid  the  wages  of  people  not  qualified  to  do  anything  else  [ 
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The  man  who  came  into  our  area  was  named  A.  T.  Miller,  and  as  far 
as  could  be  determined,  he  had  no  qualifications  whatsoever  in  the  way 
of  education;  he  was  here  for  4  short  hours,  and  with  the  stroke  of 
a  pencil  and  support  of  an  appointed  judge,  he  completely  destroyed 
our  community  schools  and  racial  relations  it  had  taken  years  to  build, 
purely,  the  fact  that  these  very  hearings  are  necessary  tells  you  that 
the  American  people  intend  to  protect  their  children  from  interference 
by  people  hell-bent  on  destroying  our  youth.  I  agree  with  many  edu- 
cators, gentlemen,  tha^  all  children  should  be  given  equal  opportunity, 
but  not  at  the  poin.  of  a  gun.  As  far  as  making  all  of  us  equal— if  God 
had  intended  us  to  be  that  way,  in  His  infinite  wisdom  He  would  have 
done  so. 

I  sent  a  letter  to  Senator  Mondale  last  year,  and  I  think  it  sums  up 
the  feeling  of  the  people  of  my  community  very  well.  Integration  is 
a  myth ;  it  )s  just  a  tool  used  by  these  appointees  to  destroy  the  Ameri- 
can way  of  hfe.  After  all,  I  am  not  a  social  climber  and  I  certainly 
would  not  want  to  stay  in  a  country  club  set  with  whom  I  have  nothing 
in  common.  ^ 

Also,  gentlemen,  as  I  am  sitting  here,  I  realize  I  am  out  of  my  depth 
by  integrating  with  many  of  you,  and  I  can  assure  you,  were  it  not 
for  the  fact  that  I  feel  so  strongly  that  the  busing  of  childi  •n  is 
destroying  this  country,  I  definitely  would  not  be  here. 

Would  you  gentlemen  mix,  wine,  and  dine  with  a  bunch  of  hippies 
regardless  of  their  color?  Would  you  give  up  all  you  have  accumulated 
over  the  years  and  live  in  the  ghettos  so  that  you  could  mix  with  them 
against  your  will  ?  Gentlemen,  I  can  answer  for  you. 

If  a  person  wants  to  improve  himself  he  must  want  to.  Not  you  or  all 
.  the  money  in  the  world  can  make  him,  if  he  does  not  have  the  desire ; 
and  the  same  goes  for  the  children,  regardless  of  race,  no  matter  whom 
yo"  rnix  them  with  it  will  not  give  them  the  desire  to  learn.  And  above 
all,  busing  them  away  from  everything  that  spells  security  is  starting 
them  fast  down  the  road  to  destruction. 

So  I  am  asking  you  to  please  start  representing  "We,  the  people," 
instead  of  letting  incompetents  f  ror  the  Health,  Education,  and  Wel- 
fare uoyouriob. 

CONCLUSION 

,  il)  Busing  is  a  tool  that  is  being  used  by  appointees  not  interested 
m  the  welfare  of  our  country  or  our  people,  to  desticy  our  youth. 

(9)  Busing  is  an  insult  lo  the  intelligence  of  every  man,  woman, 
and  child  in  this  c^^tintry. 

(3)  The  Congress  of  these  United  States  has  allowed  the  courts  to 
usurp  their  authority,  and  the  only  way  this  terrible  wrong  can  be 
made  right  is  to  \-ote  for  a  constitutional  amendment  to  protect  our 
children  from  such  terrible  wtx)ngs  in  the  future. 

RECOMMEXDATIOX 

On  behalf  of  the  child  ixin  of  this  Nation  and  their  parents,  please 
report  out  the  bill  House  Joir.t  Resolution  020  and  support  its  passage 
in  ti^e  Congress  and  its  ratification  throughout  the  several  States  in 
the  Un?^n. 

Chairman  Celler.  You  stated*  I  think,  that  integration  is  a  myth? 
Mrs.  Farrell.  Yes,  sir. 
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Cliainnan  Cellek.  Would  you  like  to  ehil>orate  on  that  a  bit  ? 

Jlrs.  Farrell.  Mr.  Cliairman,  in  the  school  district  in  Watson 
Chapel,  Ark.,  we  have  six  schools.  Wc  had  two  junior  high,  or  rather, 
the  junior  high  and  high  schools,  and  we  had  four  elementary.  We 
have  been  iutcffrated  since  1965  on  a  neighborhood  school  concept. 

We  have  had  and  we  do  have  a  junior  and  senior  high  school  in  the 
Coleman  School  District  which  is  part  of  oui-s,  although  it  is  in  the 
cit;v  of  Pine  Bluff.  We  have  had  busing  as  a  convenience  for  students. 
It  IS  now  being  used  as  a  tool  against  those  students. 

The  idea  ot  integration  is  that  if  you  seat  a  black  next  to  me,  some 
of  my  education  might  rub  oil  on  him  and  make  him  my  equal,  or 
vice  versa.  That  is  my  interpretation  of  integration,  sir,  and  it  has  not 
worked. 

If  you  want  quality  education,  if  you  want  racial  equality,  I  have 
here  a  plan  that  I  think  is  the  ideal  solution,  but  of  course  it  covers 

wholo,  Xation,  not  just  one  or  two  small  school  districts.  May  I  be 
allowed  to  read  it,  please? 

Chairnian  Cellek.  We  would  be  glad  to  accept  the  j)Ian  for  the  file. 

Mrs.  Farueijl.  It  is  short.  May  I  read  it? 

Chairman  Celler.  Yes. 

Mrs.  Farrell.  My  ideal  solution  to  busing:  Move  the  entire  family, 
one  time,  rather  than  move  each  child  twice  daily  for  12  years.  Assign 
II  percent  black  population  to  every  State,  country,  city,  and  school 
district  in  the  United  States.  Assign  89  percent  white  population  to 
every  area. 

Move  an  equal  number  of  whites  out  of  an  aref»  as  the  number  of 
1)lucks  that  have  moved  in,  so  that  no  area  would  gain  or  lose.  A 
lottery  could  be  used  to  decide  the  ones  to  be  moved. 

The  entire  cost  of  moving  enough  families  to  create  a  racial  balance 
in  every  single  school  district  in  the  United  States  would  not  equal 
the  cost  of  moving  children  twice  daily  for  one  semester.  We  would 
lose  the  right  to  choose  our  home;  however,  our  children  have  alreadv 
lost  the  freedom  to  choose  their  school.  Since  our  freedoms  have  to 
bo  lost,  why  not  do  it  the  easiest  way  possible? 

This  method  would  decrease  the  time  a  child  loses  twice  daily.  It 
would  decrease  smog  caused  by  buses  and  cars,  and  decrease  ti-affic 
congestion.  It  would  also  decrease  the  number  of  injuries  and  deaths 
to  children  traveling  to  and  back  from  school. 

This  method  would  also  pennit  every  child  in  Ar  i  rica  to  attend 
his  neighborhood  school.  This  method  should  have  the  most  favorable 
effect  on  morale  since  every  child  would  be  in  school  with  many  chil- 
dren from  his  own  neighborhood,  children  known  to  him,  children  that 
play  witii  him  on  evenings  and  weekends. 

This  method  pernnts  us  to  have  our  cake  and  eat  it,  too,  if  we  can 
stand  a  little  more  loss  o^  freedom,  and  it  seems  from  past  e.\i)eriences 
that  we  can.  I  ask  you  to  seriously  consider  this  proposal.  It  is  my 
considered  opinion  that  it  is  the  only  way  we  can  ever  have  a  complete 
racial  balance. 

Mr.  Zelexko.  Mrs.  Farrell,  I  refer  the  committee  and  you  to  the 
decision  on  the  Court  of  Appeals  for  the  Eighth  Circuit  in  tJie  Wfttsrm, 
Chapel  case,  in  Au^rust  1971.  You  referred  to  the  Watson  Chapel  dis- 
trict, I  believe^  as  being  a  desegregated  district  as  of  1965.  I  would 
like  to  quote  this  passage  from  the  Eighth  Circuit  opinion : 
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The  record  shows  that  the  Watson  Chaiwl  District  (located  on  the  outskirts 
of  Pine  Bluff.  Arkansas)  covers  125  square  miles.  Over  50  percent  of  the  students 
attending  school  in  the  district  live  within  the  city  limits  of  Pine  Bluff.  In 
19(K>-70,  the  district  operated  six  schools.  These  schools  had  total  enrollment  of 
3.871  students.  There  were  two  high  schools  and  four  elementary  schools.  The 
Coleman  High  School  and  the  Coleman  Elementary  School  operated  with  1.040 
students,  all  black.  In  the  remaining  schools  there  were  96  black  students  ;iud 
2.135  white  pupils. 

The  district  judge,  to  whom  I  beli^^ve  some  of  your  remarks  have 
been  directed,  Judge  Oren  E.  Harris,  found  as  follows: 

The  school  district  has  failed  and  refnsefl  to  present  a  plan  reasonably  ex- 
pected to  comply  with  the  law.  The  Court  has  no  alternative  at  this  late  date 
but  to  require  the  school  district  to  opemte  under  a  law^ful  system.  The  Court 
has  considered  the  two  plans  recommended  by  the  Department  of  Health,  Ednca- 
tion  and  Welfare,  as  well  as  other  alternatives,  and  concludes  that  the  alter- 
nate plan  suggested  by  the  Department  of  Health,  Education,  and  Welfare  would 
offer  more  reasonable  and  adequate  solution  to  the  school  is  needs  and  require- 
ments for  a  unitary  system  as  required  by  law. 

Mrs.  Farrell,  in  your  opinion,  has  the  school  board  in  Pine  Bluff 
or  Watson  Chapel  district  sought  to  develop  a  plan  to  desegregate 
the  schools  in  that  area  ? 

Mrs.  Farrell.  Gentlemen,  I  would  hate  to  have  to  t«ll  you  the  hours 
that  our  school  board  put  in  to  trying  to  get  the  plan  together.  Cole- 
man School  District,  as  referred  to  there,  is  withm  the  city  limits  of 
Pine  Bluff.  But  because  the  Pine  Bluff  school  system  is  overcrowded 
with  problems  of  their  own,  the  people  of  Watson  Chapel  School  Dis- 
trict voted  to  take  it  into  our  district  so  we  could  help  ti  em.  It  is  a 
black  comm  mity.  It  has  been  for  over  70  years.  The  students  that 
live  in  that  area  that  have  requested  permission  to  attend  the  other 
schools  in  the  same  district  are  transported  to  those  schools,  but  it  is  on 
the  neighborhood  concept,  because,  as  Mr.  McCulloch  I  believe  has 
stated,  he  comes  from  a  rural  area,  and  you  know  that  busin^y  is  used  as 
a  convenience  for  children  living  in  rural  areas.  But  at  no  time — and  I 
have  lived  there  27  years,  I  have  worked  in  the  schools  for  27  years — 
at  no  time  has  a  child  ever  been  denied  any  of  the  schools  in  that  area. 

And  I  would  like  to  ask  one  question  of  you,  sir,  if  I  may;  I  don't 
know  your  name,  counsel.  Why  do  we  need  public  school  elected  officials 
if  a  P^ederal  judge  is  going  to  remove  them?  Could  you  answer  me, 
please? 

Mr.  Zelenko.  I  don't  know  if  I  can  answer  you  to  your  satisfaction. 
I  don't  think  I  would  attempt  to  do  so.  I  would  like  to  bring  to  the 
attention  of  the  committee,  however,  something  that  you  know  already, 
Mrs.  Farrell.  The  district  court  found  the  attorney  for  the  school  board 
in  civil  contempt  for  encouraging  pupils  of  the  Watson  Chapel  schools 
not  to  attend  school,  obstructing  orderly  operation  of  the  schools, 
encouraging  the  school  board  to  suspend  all  transportation  facilities 
prior  to  implementation  of  the  court  order,  appearing  in  mass  meeting 
and  making  statements  in  public  to  encourage  mass  disobedience  to 
the  court's  orders. 

I  understand  the  Court  of  Appeals  of  the  Eighth  Circuit  sustained 
that. 

Mrs.  Farrell.  They  found  that  moot.  I  might  say,  sir,  that  the  judge 
also  ordei-ed  every  parent  in  Watson  Cha{)cl  School  District  not  to 
mention  the  problems  at  the  school. 
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Why  shouldn't  they  be  mentioned  ?  This  is  a  free  country.  We  are  the 
pubhc,  and  why  are  we  not  allowed  to  speak  out  when  somethino"  is 
wrong?  ^ 

Mr.  HuNo.vTE.  Mr.  Chairman,  may  I  say,  Mrs.  Farrell,  some  of  us 
had  an  opportunity  to  serve  with  Judge  Oren  Harris,  who  has  been 
mentioned  previously  in  the  testimony,  and  he  didn't  seem  that  much 
of  a  tymnt  when  he  was  here. 

You  proposed  an  11-percent  plan  as  a  solution  to  this  situation,  and 
some  found  that  amusing. 

Mrs.  P'arrkll.  I  don't  find  it  amusing. 

Mr.  IIuxGATE.  You  state:  "We  pay  taxes  to  suppoit  our  sdiools  and 
are  entitled  to  say  what  takes  place  in  thein."  Have  you  and  your  lius- 
band  had  experience  with  Army  military  service? 

Mrs.  Farri-:!.!,.  Yes,  sir,  I  came  from  I^ndon,  wliere  I  served  for  6 
ye^rs.  My  husband  served  this  country-  for  5  yeai^.  I  have  a  son  in 
Vietnam. 

Mr.  HuNGATE.  You  pay  taxes  to  supi>ort  the  Army,  but  do  thev  let 
you  tell  them  how  to  run  it  ? 

Mrs.  Farrell.  Xo,  sir;  and  I  don't  elect  the  officials  to  run  it,  either. 

Mr.  HuxGATE.  The  officials  aren't  elected. 

ilrs.  Farrell.  The  school  board,  and  we  as  parents  

Mr.  HuNGATE.  I  am  talking  about  paying  taxes  to  support  the 
scnooi  s. 

Mrs.  Farrell.  That  is  right. 

Mr.  HuxGAiT.  I  have  no  further  questions,  Mr.  Chairman. 
Chairman  Celler.  Any  more  questions  ? 

Thank  you  very  much,  Mrs.  FarrCil.  We  appreciate  your  comino- 
and  expressing  your  views.  ^ 

Mrs.  Farrell.  Thank  you,  sir.  I  appreciate  it. 

Mr.  Zelenko.  Mr.  Chairman,  I  ask  to  place  in  the  record  at  this  point 
the  decision  of  the  Eighth  Circuit  Court  of  Appeals  in  United  States  v. 
Watson  Chapel  School  District  No.  24,  to  which  reference  has  been 
made. 

Chairman  Celler.  Without  objection  the  decision  will  be  placed  in 
the  record. 

(The  document  referred  to  follows:) 

United  States  v.  Watson  Chapel  School  District  No  24 
( Cite  as  446  P.2d  933  ( 1^71 ) ) 

United  States  of  Amebica,  appellee,  v.  Watson  Chapel  School  District 

No.  24  ET  AL,,  APPELLANTS. 

United  States  of  America,  appeixee,  v.  Cotton  Plant  School  District 

Xo.  1  ET  AL„ 

In  re  John  Norman  Warnock,  Appellant.  Nos.  20699,  71-1175  71-1180. 
United  States  Court  of  Appeals,  Eighth  Circuit.  Aug.  11, 197i 
School  desegregation  case.  The  United  States  District  Court  for  the  Kastern 
£hlJ?i  -^"^^^^  judgment  requiring 

\^^^  .nn/^''i/''/n^^^'"r^  (  esegregation  plan,  found  members  of  the  school 
Uoard  guilty  of  civil  contempt  and  found  the  attorney  for  the  school  district 
fl  l  L  contempt.  Appeals  were  taken  by  the  school  board,  its  members 

and  the  attorney  and  the  appeals  were  consolidated.  The  Court  of  Api>eals  Lay, 
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Circuit  Judge,  held  that  where  none  of  plans  submitted  by  local  school  t>oard 
achieved  unHary  school  system  and  local  board  made  no  effort  to  cooperate  or 
to  aid  in  solutions  and  desegregation  plan  submitted  by  Department  of  Health, 
Education  and  Welfare  would  achieve  unitary  system,  trial  court  properly  or- 
dered adoption  of  the  Department's  desegregation  plan. 

Judgment  in  desegregation  case  affirmed  and  remanded;,  appeals  in  contempt 
cases  dismissed  as  moot. 

1.  :  SCHOOLS  AND  SCHOOL  DISTRICTS 

Where  none  of  plans  submitted  by  local  school  board  achieved  unitary  school 
sy.«:tem  and  local  board  made  no  effort  to  cooperate  or  to  aid  in  solutions  and 
desegregation  plan  submitted  by  Department  of  Health,  Education  and  Welfare 
would  achieve  unitary  system,  trial  court  properly  ordered  adoption  of  the 
Department's  desegregation  plan.  Civil  Rights  Act  of  1964,  §  407,  42  U.S.C.A, 
§  2000C-6. 

2.  SCHOOLS  AND  SCHOOL  DISTRICTS 

"Freedom  of  choice"  school  desegregation  plan  was  constitutionally  iniper- 
miJ^sible.  Civil  Rights  Act  of  1964,  §  407,  42  U.S.C.A.  §  2000c-6. 

8.  SCHOOLS  AND  SCHOOL  DISTRICTS 

The  United  States  district  courts  have  equity  power  to  require  transportation 
whenever  and  wherever  necessary  to  disestablish  a  dual  school  system.  Civil 
Rights  Act  of  1964,  §  407,  42  U.S.C.A.  §  2000c-6. 

4.  SCHOOLS  AND  SCHOOL  DISTRICTS 

Where  school  district  was  already  engaged  in  Iiussing  over  1200  students  at 
time  district  court  adopted  desegregation  plan  which  called  for  bussing  and 
bussing  was  necessary  to  achieve  integration,  district  court  properly  included 
bu.<;sing  as  part  of  the  desegregation  plan.  Civil  Rights  Act  of  1964,  §407,  42 
U.S.C.A.  S2000C-6. 

6.  CONTEMPT 

Where  school  board  members  fully  complied  with  district  court's  school  de- 
segregation order  and  purged  themselves  of  any  contempt  citation  and  all  sanc- 
tions were  lifted,  there  was  no  justiciable  controversy  and  members'  appeal  from 
contempt  citation  order  was  moot  and  would  be  dismissed  for  lack  of  jurisdiction. 

6.  CONTEMPT 

Where  contemnor  certified  that  he  had  disengaged  from  any  activity  violative 
of  or  in  encouraging  violation  of  district  court  desegregation  decree,  there  was 
no  justiciable  controversy  and  contemnor's  appeal  was  moot. 

7.  CONTEMPT 

Fact  that  district  court  conditioned  contemnor's  relief  from  order  judging  him 
in  contempt  on  future  compliance  did  not  make  validity  of  contempt  order 
justiciable. 

t.  C0N€  nCTUTIONAL  LAW 

The  Court  of  Appeals  is  without  power  to  render  advisory  opinion  on  abstract 
facts 

John  Norman  Warnock.  Camden,  Ark.,  and  Clyde  J.  Watts,  Oklahoma  City, 
Okla..  for  appellants ;  Art  Givens,  Little  Rock,  Ark.,  of  counsel. 

W.  H.  Dillahunty,  U.S.  Atty.,  Little  Rock,  Ark.,  and  Edward  S.  Chri8tenbury, 
Atty.,  Dept.  of  Justice,  Washington,  D.C.,  David  L.  Norman,  Acting  Asst.  Atty. 
Gen.,  Brian  K.  Landsberg,  Joseph  D.  Rich,  Attys.,  Dept  of  Justice,  Washington. 
D.C.,  for  appellee. 

Before  LAY,  HEANEY,  and  BRIGHT,  Circuit  Judges. 

LAY,  Circuit  Judge. 

These  appeals,  consolidated  for  argument,  involve  (1)  the  propriety  of  the 
district  Courtis  order  in  requiring  Watson  Chapel  School  District  No.  24  to 
implement  a  H.E.W.  plan  for  a  unitary  school  system;  (2)  the  district  court*8 
order  anding  members  of  the  school  district  guilty  of  civil  contempt  in  failing 
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to  comply  with  the  judgment  of  the  court  requiring  iniplementatiou  of  that 
plan:  and  (3)  the  district  court's  order  finding  the  attorney  for  the  school 
district  guilty  of  civil  contempt  and  barring  the  attorney  from  future  conduct 
in  derogation  of  the  court's  decree. 

We  find  no  merit  iu  the  objections  to  the  district  court's  order  requiring  im- 
plementation of  the  H.E.W.  plan.  We  affirm  the  judgment  In  No,  30,699  and 
remand  the  cause  for  continuing  jursdiction  of  the  distiict  court.  We  find  the 
appeal  by  the  school  board  members  from  the  court's  finding  of  civil  contempt 
moot  and  dismiss  the  appeal  in  No.  71-1175  for  lack  of  jurisdiction.  We  likewise 
find  the  appeal  by  the  board's  attorney  John  Wamock,  as  to  the  judgment  of 
civil  contempt  moot  and  similarly  dismiss  the  appeal  in  No.  71-1180  for  lack  of 
jurisdiction. 

The  appeal  in  No.  20,C9D  arises  from  a  single  complaint  filed  by  the  United 
States  to  require  seven  school  districts  in  the  State  of  Arkansas  to  adopt  a 
unitary  school  system.  The  complaint  was  filed  July  8, 1970.  by  John  N.  Mitchell 
as  Attorney  General  of  the  United  States,  pursuant  to  42  U.S.C.  §2000c-0  of 
the  Civil  Rights  Act  of  1964.  Attached  was  the  Attorney  General's  affidavit  that 
complaints  had  been  received  from  parents  of  minor  children  within  the  district 
that  equal  protection  of  the  laws  was  being  denied  these  children. 

The  record  shows  that  the  Watson  Chapel  District  (located  on  the  outskirts 
of  Pine  Bluff.  Arkansas)  covers  125  square  miles.  Over  50  percent  of  the  students 
attending  school  in  the  district  live  within  the  city  limits  of  Pine  Bluff.  In  1969- 
70  the  district  oiierated  six  schools.  These  schools  had  a  total  enrollment  of 
3.871  students.  There  were  two  high  schools  and  four  elementary  schools.  The 
Coleman  High  School  and  the  Coleman  Elementary  School  operated  with  1,(H0 
students,  all  black.  In  the  remaining  schools  there  were  96  black  students  and 
2,13.5  white  pupils.  In  the  Watson  Chapel  High  School  there  were  972  whites  and 
41  Negroes;  in  Owen  Elementary  there  were  593  whites  and  36  black  pupils;  in 
Edgewood  Elementary  there  were  495  whites  and  19  blacks;  in  Sulphur  Springs 
Elementary,  a  rural  school,  there  were  75  whites  and  no  blacks.  The  few  black 
student*  living  in  that  area  were  bussed  to  the  Coleman  schools.  The  faculty 
was  for  practical  purposes  completely  segregated. 

The  district  court  assumed  jurisdiction  and  ordered  the  parties  to  work  out 
a  satisfactory  plan.  Only  July  24.  1970,  the  United  States  reported  that  the 
Watson  Chapel  School  officials  had  failed  to  agree  on  a  plan  and  that  the  rep- 
resentative of  the  Office  of  Education  would  submit  a  plan  on  or  before  July  31, 
1970.  This  plan  was  fiied.  The  plan  came  on  for  hearing  before  the  di.strict 
court  on  August  11.  On  that  date  the  district  court  ""ound  that  a  dual  school 
system  was  being  operated  in  the  Watson  Chapel  District  and  that  the  plan  of 
the  Department  of  Health,  Education  and  Welfare  (H.E.W.)  would  "completely 
desegregate  the  district,  but  that  the  school  district  should  be  given  an  oppor- 
tunity to  develop  a  plan  of  their  own  to  meet  constitutional  requirements."  This 
plan  wa.s  ordert»d  to  be  filed  no  later  than  Aujjust  26.  1970. 

The  school  district  thereafter  filed  alternative  plans.  The  first  plan  was  a 
long  range  projection  to  raise  five  million  dollars  to  build  sometime  in  the 
future  a  central  junior  and  senior  high  school  complex.  The  second  plan  was 
simply  a  modified  continuation  of  the  previously  rejected  "freedom  of  choice'* 
plan.  This  plan  left  98  percent  of  the  white  students  In  the  formeriy  white 
schools  and  98  percent  of  the  black  students  in  the  formerly  black  schools.  No 
assignment  of  faculty  or  staff  members  was  proposed.  The  district  court  rejected 
both  plans. 

On  September  14,  1970,  the  district  court  ordered  the  partial  Implementation 
of  the  H.E.W.  plan  and  enjoined  the  school  district  from  operating  a  racially 
discriminatory  dual  school  In  Watson  Chapel.  Although  the  school  semester  wan 
already  under  way  the  district  court  granted  the  school  iKmrd  until  October 
15  to  work  out  an  alternate  recommendation  to  the  H.E.W.  plan  that  would 
be  less  burdensome  and  more  satisfactory.  On  October  15.  1970.  the  school  dis- 
trict resporided  that  "there  is  no  constitutional  requirement  for  race  mixing*' 
and  enttTea  another  formal  objection  to  the  H.E.W.  plan.  The  school  district 
supplemented  their  previously  rejected  proposal  only  l»y  a  sugsrested  additional 
zoning  to  Include  a  "proposed"  housing  area  to  be  included  in  the  zone  o(vupied 
by  the  all  black  schools.  The  United  States  re«ponde<l  that  few  whites  would 
ever  live  in  the  new  area.  Tliereafter  on  November  17.  1970,  the  district  court 
in  rejecting  the  school  board's  last  illusory  effort  wrote: 
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"The  school  district  has  failed  and  refused  to  present  a  plan  reasonably 
expected  to  comply  with  the  law.  The  Court  has  no  alternative  at  this  late  date 
but  to  require  the  school  district  to  operate  under  a  lawful  system.  The  Court 
has  considered  the  two  pians  recommended  by  the  Department  of  Health,  Edu- 
cation and  Welfare,  as  well  as  other  alternatives,  and  concludes  that  the  alter- 
nate plan  suggested  by  the  Department  of  Health,  Education  and  Welfare  would 
offer  a  more  reasonable  and  adequate  solution  to  the  schoors  needs  and  require- 
ments for  a  miitaiy  system  as  required  by  law." 

The  final  alternative  plan  submitted  by  H.E.W.  on  October  2,  and  accepted 
by  the  district  court,  restructured  the  district  into  a  unified  system  reflecting 
the  following  racial  changes. 


student  enrollment 

School 

Grade 

White 

Black 

613 

486 

Coleman  Elementary  and  High........................ 

5.8 

710 

617 

Owen  Elementary.   > .      . .    . ..... 

399 

351 

Ediewood  Elementary   ...... 

327 

267 

75 

25 

Tlie  district  court  fixed  zone  lines  between  the  elementary  schools.  The  court 
also  required  desegregation  of  faculty  and  other  staff  until  "the  ratio  of  Negro 
to  white  teachers  in  each  school,  and  the  ratio  of  other  staff  in  each,  are  sub- 
.stantially  the  same  as  each  such  ratio  is  to  the  teachers  and  other  staff,  respec- 
tively, in  the  entire  school  system/' 

The  complete  plau  included  appropriate  orders  as  to  future  school  construc- 
tion and  site  selection,  reports  and  transportation  to  promote  a  nonracial  school 
system.  The  school  board  filed  notice  of  appeal  on  December  11,  1070. 

On  February  C.  1971,  the  district  court  entered  an  order  finding  the  Board 
of  Directors  and  Superintendent  of  Schools  in  civil  contempt  in  wilfully  failing 
to  carry  out  the  court's  decree.  The  court  allowed  the  board  until  Febniary 
11,  1971,  to  implement  the  plan  or  have  sanction  imposed.  On  February  11,  1971. 
the  superintendent  Hied  a  report  indicating  sub.stantial  steps  had  been  taken 
to  implement  the  court's  order  of  November  17,  1970.  On  the  basis  of  this  re- 
port the  court  entered  an  order  on  February  12  relievlnj?  the  school  lK>flrd 
uiembers  and  the  superintendent  of  contempt  penalties.  However,  at  the  same 
time  the  school  boanl  Indicated  that  transportaticm  facilities  in  the  district  had 
boon  temporarily  suspended  on  the  advice  of  counsel. 

Tlie  court's  order  of  November  17. 1970,  had  provided : 

"The  transportation  system  shall  be  completely  reexamined  re>?nlanv  by  the 
Superintendent,  his  staff  and  the  school  board,  ^us  routes  and  the  assignment 
fif  students  to  buses  uill  be  designed  to  insure  tho  transportation  of  all  eligible 
piipP.«5  on  a  n(>n-Rpfi:regated  and  otherwise  non-discriminatory  basis." 

The  court  clarified  this  order  on  February  18.  1971.  by  decreeing: 

*  It  is  Therpfore  Ordered  that  the  Board  of  Directors  r>f  Watson  Chapel  School 
District  No.  24  and  the  Superintendent  of  Schools  reinstate  the  transtmitation 
facilities  on  a  basis  which  will  insure  the  transportation  of  all  eligible  pupils 
on  a  non-segregated  and  otherwise  non-discriminatory  basis.  Transportation  for 
eligible  pupils  at  the  Sulphur  Springs  Elementary  School  shall  be  reinstated  im- 
mediately. The  Superintendent  of  Schools  is  directed  to  collaborate  with  the 
Arkansas  State  Department  of  Education  in  order  to  redraw  existing  bus  routes 
and  develop  procedures  and  policies  to  insure  the  transportation  of  all  other 
eligible  pupils  on  a  non-segregated  and  otherwise  non-discriminatory  basis." 

A  moHon  (0  stay  or  dismiss  the  supplemental  onler  was  filed  by  the  school 
district  on  February  26,  1971.  On  March  2.  1971.  the  district  court  in  a  com- 
prehensive order  denied  this  request.  The  district  court  concluded : 

"It  is  established  that  tlie  school  district  provided  bus  transportation  for 
elis;IMe  i^tudents  in  the  district  prior  to  and  up  to  the  time  of  implementing  the 
dpstrgrogation  plan  by  order  of  the  court.  It  is  quite  obvious  that  bus  transporta- 
tion was  suspended  as  a  result  of  the  desegregation  order  and,  therefore,  based 
on  racial  considerations. 

*'Wnile  thi.s  Court  does  not  assume  jurisdiction  of  transportation  facilities  by 
bus  in  the  operation  of  the  Watson  Chapel  schools,  unless  based  on  racial  con- 
siderations, jurisdiction  of  the  transp- rtation  facilities  by  the  Court  was  estab- 
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lished  in  the  Court's  order  entered  November  17,  1970.  This  being  a  part  of  the 
Court's  continuing  jurisdiction  and  as  included  in  the  Court's  order  of  February 
18,  1971,  sufficient  time  having  elapsed  ?  -"ce  the  implementation  of  the  plan, 
transportation  for  eligible  students  should  oe  continued  by  the  school  dirtdct 
The  Court  concludes  that  the  order  reestablishing  bus  transportation  for  eligible 
students  who  desire  it  is  not  only  appropriate  but  desirable." 

As  indicated,  appropriate  appeals  were  filed  from  the  court's  order  implemejt- 
ing  the  H.E.W.  plan,  and  the  findings  of  civil  contempt  of  the  board  memlers 
and  the  school  board  attorney,  John  Wamock.  We  shall  consider  their  couten* 
tions  seriatim. 

So.  20,699 

El)  There  can  be  little  question  as  to  the  propriety  of  the  district  court's  ac- 
tion in  ordering  the  adoption  of  the  H.E.W.  plan.  Complaint  is  made  that  local 
control  of  schools  is  being  divested  by  Washington  officials,  that  ''freedom  of 
choice"  as  adopted  by  the  school  is  the  only  constitutional  plan,  that  the  school 
attendance  is  based  solely  on  de  facto  housing  patterns  and  that  busing  is 
per  se  unconstitutional.  These  complaints  conveniently  ignore  the  history  of  this 
case. 

The  district  court  was  required  under  a  constitutional  mandate  to  order  a  uni- 
tary school  system  in  the  district  The  school  system  as  it  was  being  operated 
was  clearly  impermissible  in  that  it  did  not  present  any  effective  plan  of  integra- 
tion. Judge  Harris'  ultimate  decree  requiring  implementation  of  the  H.E.W. 
plan  patiently  and  painstakingly  was  rendered  after  giving  the  school  district  at 
least  three  distinct  opportuiUties  to  study  and  submit  a  workable  plan  of  its  own. 
In  all  practicality  there  was  complete  defiance  of  the  court's  request  and  the  only 
effort  made  was  to  offer  illusory  proposals  which  admittedly  continued  the 
school  district's  dual  system  where  schools  were  easily  identifiable  as  "black" 
or  '"White"  schools. 

This  court  has  studi<^  the  final  H.E.W.  plan  submitted  to  Judge  Harris.  We 
find  it  to  be  a  thorough  study  and  balances  equitable  considerations  of  the 
respective  parties.  It  may  not  be  the  most  complete  or  workable  solution.  How- 
ever, the  district  court  has  now  approved  the  plan  and  is  satisfied  that  it  will 
achieve  a  unitary  school  system.  The  school  board  has  made  no  effort  whatsoever 
to  cooiierate  or  to  aid  in  solutions. 

E2)  There  is  no  merit  to  the  argument  that  the  school  locations  and  pupil 
assignments  are  patterned  on  solely  a  de  facto  basis.  See  Haney  v.  County 
Board  of  Education  of  Sevier  County,  Arkansas,  410  F.  2d  920  (8  Cir.  1969). 
As  to  the  constitutionality  of  the  freedom  of  choice  plan  operated  in  the  school 
district,  the  record  demonstrates  that  in  1969-70  94  percent  of  black  students 
remained  in  all  black  schools.  The  district  court  properly  ruled  this  plan 
impermissible.  See  Baney  v.  Board  of  Education  of  Gould  School  Dist,  391 
U.S.  443,  88  S.  Ct.  1697,  20  L.  Ed.  2d  '7*17  (1968) ;  Green  v  County  School  Board, 
301  U.S.  430,  88  S.  Ct  1689,  20  L.  Ed.  2d  716  (1968)  ;  Kemp  v.  Beasley,  423 
F.  2d  851  (8  Cir.  1970). 

[3,  4)  The  district  court  based  Its  jurisdiction  to  require  a  transportation 
system  on  the  fact  that  the  school  district  was  already  engaged  in  busing  over 
1.200  students.  The  record  indicates  that  these  students  were  mostly  white 
students,  since  the  great  majority  of  blacks  lived  close  enough  to  the  Coleman 
complex  so  as  not  to  require  busing.'  The  decisions  of  Swann  v.  Charlotte- 
Mecklenburg  Board  of  Education,  402  U.S.  1,  91  S.  Ct.  1267,  28  L.  Ed.  2d  554 
(3?>71),  and  McDaniel  v.  Barresi,  402,  U.S.  39,  91  S.  Ct.  1287,  28  L.  Ed.  2d  582 
<1071),  fully  demonstrate  the  district  court's  equity  power  to  require  trans- 
]M»rtation  whenever  and  wherever  necessary  to  disestablish  a  dual  school  system. 
As  stated  in  the  Swann  case  the  record  here  .supports  "tt]he  importance  of  bus 
transportation  as  a  normal  and  accepted  tool  of  educational  policy."  91  S.  Ct 
at  1282. 


*  The  record  «?how»  08  percent  of  the  colorod  people  live  within  n  two  mile  aren  of  the 
previously  nil  black  Colemnn  School.  The  district  operated  In  1960-70  with  14  huscs. 
Twelve  Hundred  Sixty  stndents  were  bujsed  nrcordln^j  to  district  rerords  in  that  school 
yprtr:-  48  were  black.  1.212  were  white  studentfl.  Thus  percent  were  being  transported. 
Th<-  principal  of  the  school  board  testified  the  H  FJ.W.  plan  would  double  the  reoulrementJi 
of  hnMuR.  A.  T.  Miller,  a  nroRrain  officer  for  the  United  States  Office  of  Education  iu 
direetinj?  the  IT.K.W.  plan  observed  thBt  tho  i>lnn  would  rcouiro.  "the  rerouting  of  present 
hUKHe^  and  if  there  were  to  Ho  an  increase  it  would  be  very  sliRht.  However,  in  our  «tu dyinjr 
It  we  did  not  see  that  there  would  he  a  jrrent  incree8e  a«  far  as  the  number  of  bi\ne»  to  be 
used.  No  increase  at  .all  in  that  matter  hut  just  a  slight  extension  of  the  bus  rtin."  The 
coJirt  was  informed  at  oral  ar^ment  two  new  school  buses  were  acnuired  last  »prlnc  in 
order  to  fully  Implement  the  new  transportation  schedule.'* 
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The  district  court  in  its;  opinion  of  March  2, 1971.  ohserved  : 

•  In  its  order  of  November  17.  11)70,  the  Court  considered  the  available  fa- 
cilities, the  location  of  the  facilities  and  how  they  could  be  utilized  in  the 
deration  of  an  integrated  system  in  a  manner  to  comport  with  constitutional 
standards.  To  achieve  this  objective,  there  can  only  be  one  high  school  and 
one  school  facility  such  as  the  Coleman  Schools  for  grades  five  through  eight 
The  three  available  lower  elementary  schools  appropriate  to  this  district's 
oi)eration  is  heat  suited  for  zone  areas  for  each  such  elementary  school 

••The  school  hoard,  even  though  it  has  the  responsibilitv  to  propose  in  good 
faith  an  acceptable  plan,  has  failed  to  submit  or  offer  a  program  that  would 
be  reasonable  or  acceptable  with  any  hopes  of  disestablishing  the  traditional 
dual  system  of  its  schools.  These  uneontnidicted  facts  illustrate  that  the  method 
of  oiwration  of  the  schools  as  required  by  the  Court's  order  does  not  lend  itself 
to  the  question  of  racial  balance.  This  is  further  demonstrated  by  the  fact  that 
the  Sulphur  Springs  Elementary  School's  racial  makeup  is  75%  white  and  25% 
black.  In  the  other  two  elementary  schools  the  racial  complexion  is  substantially 
different  The  contention  of  the  defendant  is  wholly  unacceptable," 

We  conclude  that  the  district  court's  order  requiring  an  integrated  school 
plan  in  all  resi>ects  should  be  affirmed 

The  district  court's  order  of  November  17,  11)70,  required  the.  sohool  board 
**[b]eginnlng  no  later  than  the  commencement  of  the  second  semester  of  the 
1970-71  school  year  ♦  ♦  ♦  (to)  assign  students  in  accordance  with  the  alternate 
recommendation  of  the  Department  of  Health,  Education  and  Welfare  submitted 
on  October  2,  1970  ♦  ♦  ♦," 

No  action  was  taken  to  effect  this  plan  or  to  comply  with  the  court's  order 
The  second  semester  commenced  January  18,  1971,  On  January  20,  the  United 
States  sought  an  application  for  sanctions  against  each  member  of  the  hoanl 
and  the  superintendent  due  to  the  segregated  basis  of  operations.  The  matter 
came  for  hearing  on  February  5,  1971,  The  district  court  found  a  knowing  and 
willful  failure  of  the  board  and  superintendent  to  implement  its  order  of  Novem- 
ber 17,  1970,  The  court  found  each  of  the  members  and  the  sui)erintcndent  in 
civil  contempt  and  ordered  them  to  file  a  sworn  affidavit  by  February  11  stating 
thrfr  intention  to  comply  or  not  to  comply  to  implement  that  order;  on  failure 
of  any  member  to  do  so  the  court  ordered  their  individual  incarceration  in  the 
custody  of  the  United  States  Attorney  General  and  a  fine  of  $350  per  day  until 
the  remainder  of  the  school  year. 

On  February  11,  1971,  appropriate  affidavits  were  filed  and  a  detailed  state- 
ment implementing  the  court's  order  was  attached.  Notwithstanding  the  board's 
refusal  to  adopt  a  transportation  system,*  the  court  found  compliance  with  its 
previous  contempt  order  and  on  February  12  relieved  the  parties  of  any  penalties. 
An  appeal  was  filed  from  the  court's  order  of  February  6,  1971,  as  to  the  original 
imposition  of  sanctions  ordered. 

[5]  We  find  the  matter  not  reviewable  since  the  issues  are  moot  There  has 
b^n  full  compliance  with  the  court's  order.  The  record  shows  the  parties  have 
purged  themselves  of  any  contempt  citation,  and  the  sanctions  have  l)een  lifted. 
Under  these  circumstances  there  is  no  justifiable  controversv  pending  lH>fore 
this  court  and  the  appeal  must  be  dismissed  for  lack  of  jurisdiction.  See  St 
Pierre  v,.  United  States,  319  U.S,  41,  63  S.Ct  910,  87  L.Kd.  1199  (1943) :  FT.r, 
T,  Stroiman,  428  F,2d  808  (8  Cir.  1970)  ;  Murrell  v.  United  States,  253  P.2(l  267 
(5  Cir,  1958),  cert  denied,  358  U,S,  841,  79  RCt.  65,  3  L.Ed.2d  76.  Cf.  Guerrero 
T,,  Capitol  Fed,  Savings  &  Loan  Ass'n,,  197  Kan.  18,  415  P,2d  257  (1966),, 
No,  11-1180 

On  March  29,  1971,  the  district  court  ordered  a  writ  of  attachment  against 
John  N.  Wamoc'k,  attorney  for  the  school  board,  to  show  cause  why  he  should  not 
be  held  in  civil  contempt*  This  order  arose  because  of  Wamock's  "making  public 
speeches,  TV  appearances,  arranging  mass  meetings  in  defiance  of  the  court's 
orders  and  continuing  to  urge  resistance  and  defiance  of  the  court's  orders  hv 
patrons  of  the  Watson  Chapel  School  District  and  others." 

The  district  court  thereafter  conducted  a  plenary  hearing  and  found  that 
Wamock  had  ''knowingly,  willfully  and  wantonly  obstructed  the  implemeiita- 

■Thfn  wn«  Inter  clarlfi<»d  and  rwjulred  to  be  fully  lmpl(»mfntcd  In  the  court's  March  2 
ornor,  fliinrn. 

^JIJ^^IL^^^V  "i^^^nn^lJ  *»<»^^*"f,  JfifV  iMHj'dfctlon  wo  mnko  no  objvrTntlon  a%  to  thp 
propriety  of  trontlnff  attorney  \A  arnock'fi  citation  as  one  for  civil  contempt  an  contra«ted  to 
criminal  contempt. 


tion"  of  the  court's  orders  requiring  a  unitary  school  assignment  plan  for  Watson 
Chapel. 

Thf;  court  found  that  Warnock  had : 

"[Elncouraged  patrons  of  Watson  Chai>el  School  Board  No.  24  to  send  their 
children  to  schools  other  than  those  to  which  the  children  have  been  assigned 
pursuant  to  the  order  of  this  Court  of  November  17, 1970. 

"[Olbstructed  the  orderly  operation  of  schools  after  entry  of  the  February  6. 
1971  order  of  this  Court  by  aiding  and  participating  in  actions  by  the  defendant 
.school  board  president  calculated  to  threaten  not  to  pay  faculty  and  staff  mem- 
bers of  Uie  school  district  in  accordance  with  state  law. 

■'[Aldvised  and  encouraged  the  defendant  school  board  to  suspend  all  trans- 
portation facilities  prior  to  implementation  of  the  court-ordered  desegregation 
plan  with  the  effect  of  frustrating  and  obstructing  the  orderly  operation  of  the 
public  schools  in  cui.  ^.liance  with  this  Court's  orders. 

"[Alppeared  at  mass  meetings  and  made  public  statements  to  the  mass  media 
with  the  purpose  and  effect  of  enco^'.raging  mass  disobedience  to  orders  of  this 
Court,  and  in  so  doing  has  impugned  the  honor  and  integrity  of  the  Court." 

The  court  then  found  Warnock  guilty  of  civil  contempt  and  ordered  that  unless 
Warnock  certify  on  tiie  same  day  "that  he  will  refrain  from  taking  actions 
which  obstruct  the  orderly  implementation  of  this  Court's  orders  and  that  he 
will  make  no  further  public  statements,  including  statements  to  the  mass  media, 
which  are  intended  to,  or  have  the  effect  of,  encouraging  disol)edience  with 
lawful  orders  of  this  Court"  that  sanctions  would  l>e  applied.  The  sanctions 
included  a  fine  of  $500  on  that  date,  $350  each  day  thereafter  and  incarceration 
until  such  time  as  full  compliance,  for  the  remainder  of  the  school  year. 

On  that  date.  April  2,  1971,  Warnock  filed  a  certificate  agreeing  to  obey  the 
court's  order  of  February  5  and  to  refrain  from  the  prohibited  activities  so  long 
a<  ho  was  counsel  tor  the  Watson  Chapel  School  District 

Appeal  was  then  filed  as  to  the  order  finding  Warnock  in  contempt.  On  April  6 
the  court  determined  Wamock's  certificate  to  be  in  compliance  witii  the  terms 
of  its  order.  The  court  relieved  Warnock  of  the  penalties  imposed  and  stated 
That  he  Will  "be  relieved  so  long  as  he  takes  no  action  contrary  to  the  court's 
<jnlprs." 

On  appeal  the  aniellant.  Warnock,  raises  several  legal  issues,  inter  alia,  that 
the  order  prohibiting  "public  statements"  was  too  broad  and  violative  of  his 
freedom  of  speech. 

(t)]  We  likewise  find  this  appeal  moot.  There  exists  no  sanction  en  force  to 
force  to  present  a  justifiable  controversy  for  appellate  review.  In  re  Eskay,  122 
F  2d  S19  (3  Cir.,  1941).  The  contemnor  I.as  seen  fit  to  certify  that  he  has  disen- 
jrnged  from  any  activity  violative  of  or  in  encouraging  violation  of  the  court 
(hv  ree.  By  purging  himself  of  Uie  contempt,  nothing  remains. 

"As  to  the  distinctions  existing  see  the  excellent  summary  of  the  governing 
principles  of  law  in  Mechanic  v.  GruensfeUler,  461  S.W.2d  298  (St  Louis.  Mo. 
Ct..\pp.  1070). 

[7.  8]  The  fact  that  the  court  conditions  the  relief  on  future  compliance  does 
not  make  the  is.sne  justificable.  Cf.  F..  T.C.  v.  Stroiman.  supra.  Compliance  is  in- 
tendwl  for  all  court  orders  until  set  aside  by  a  higher  court.  The  breadth  of  the 
court  order  can  only  be  testefl  by  actual  facts.  We  only  add  that  it  requires  littie 
imrigination  and  understanding  to  comprehend  the  full  intent  of  the  court'.s  order 
ns  it  specifically  relates  to  defiance  of  the  court*s  degree  calling  for  a  unitary 
.<f'hool  system  in  Watson  Chapel  School  District  If  the  defendant  is  citpd  for 
future  violation  of  that  order  the  facts  and  procedure  surrounding  any  future 
order  can  he  .subject  to  appellate  review  at  that  time.  Cf.  St.  Pierre  v.  United 
States,  319  U.S.  41.  43.  «3  S.Ct  f)10.  S7  L.Ed.  1100  (1043).  To  render  an  api>ellate 
decision  at  this  time  would  be  to  give  an  advisory  opinion  on  abstract  facts.  This, 
we  have  no  pow(»r  to  do. 

The  appeal  in  71-1180  is  dismissed  as  moot 

In  summary,  the  judgment  in  No.  20.600  is  aflirmed  and  the  case  remanded  to 
the  continuing  jurisdiction  of  the  district  court;  the  appeals  in  No.  71-1175  and 
Xo.  71-1180  are  ordered  dismissed  as  moot 

Chairman  Ckixer.  Our  next  witness  is  Dr.  Frank  E.  Jones,  of  the 
Social  Action  Committee  of  Christians  and  Jews,  of  Nashville,  Tenn. 
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STATEMENT  OF  DR.  FRANK  JONES.  SOCIAL  ACTION  COMMITTEE  OF 
CHRISTIANS  AND  JEWS,  NASHVILLE,  TENN. 

Mr.  JoxES.  Thank  you.  llr.  Chairman  and  members  of  the  com- 
mittee, I  speak  on  behalf  of  the  Social  Action  Committee  of  Christians 
anc  Jews,  a  coalition  of  the  social  action  groups  of  18  churches  and 
syntigogues  in  Nashville,  Tenn.  Our  organization  is  involved  in  sev- 
eral areas  of  social  concern  in  our  city,  but  in  the  past  year  our  efforts 
have  been  concentrated  on  the  problems  of  school  desegregation. 

I  have  come  to  express  our  total  opposition  to  any  legislation  which 
would  destroy  the  unitary  school  system  which  we  have  achieved  and 
return  us  to  the  old  system  of  racial  segregation  in  our  public  schools. 
The  constitutional  amendment  proposed  in  House  Joint  Resolution 
620  would  do  precisely  that. 

This  resolution,  called  by  its  proponents  the  "antibusing  amend- 
ment," would  go  much  further  than  simply  preventing  the  use  of  trans- 
portation to  achieve  racial  balance  in  our  schools,  but  would  effectively 
prevent  significant  racial  desegregation  in  otir  schools  until  racial 
segregation  in  housing  patterns  is  eliminated,  an  event  vrhich  will  take 
many  years  to  happen,  if  it  occurs  at  all. 

The  inconvenience  of  traveling  greater  distances  to  school  is  sig- 
nificant, but  compared  to  the  ill  effects  on  our  children  and  our  Nation 
of  maintaining  public  school  systems  segregated  by  race  and  socio- 
economic class,  it  assumes  less  importance. 

The  inconvenience  of  busing  is  at  its  greatest  in  the  first  years.  In 
the  past,  schools  were  built  in  the  center  of  racially  identifiable  arenas 
in  hopes  of  maintaining  de  facto  segregation.  This  fact  makes  longer 
rides  to  school  necessary  for  many  children. 

As  new  schools  are  built  to  serv^e  adjacent  neighborhoods  of  dijfferent 
racial  composition,  shorter  bus  rides  will  be  necessarj-.  With  planning 
geared  to  promoting,  rather  than  preventing,  racial  integration,  we  can 
have  our  cake  and  eat  it,  too— "neighborhood  schools"  which  are  ra- 
cially integrated. 

In  the  first  years  of  operation  of  school  systems  integrated  mainly  by 
increased  use  of  transportation,  there  are  rarely  enough  buses  to  do  the 
job  adequately.  As  transportation  fa<^ilities  are  expanded,  staggered 
school  opening  hours,  overcrowded  buses,  and  other  inconveniences 
will  diminish.  If  we  can  live  with  these  discomforts  through  the  dif- 
ficult initial  phase,  we  will  ceitainly  be  regarded  by  better  educa- 
tional opportunities  for  all  our  children. 

Nashville,  Tenn.,  is  a  southern  city  which  is  doing  just  that.  We 
have  made  the  painful  first  steps,  we  aVe  living  with  the  inconvenience, 
end  we  are  being  rewarded  with  the  emergence  of  a  unitary  school 
system  of  which  we  can  be  proud. 

Prior  to  the  Federal  court  decision  of  August  1971,  ordering  the 
Metropolitan  Nashville  Public  School  System  to  adopt  a  unitary  school 
system,  our  public  schools  were  largely  segregated  raciallv.'Of  our 
23  senior  ana  junior-senior  high  schools,  only  six  had  a  reasonablv 
appropriate  racial  mix. 

Although  our  black  pupils  constituted  21  percent  of  the  total,  15 
of  our  high  schools  had  a  black  pupil  population  of  6.5  percent  or  less. 
Three  high  schools  had  almost  all  black  student  populations.  The 
racial  composition  of  the  enrollment  in  the  element      pjid  junior 
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high  schools  related  directly  to  the  high  school  centers  that  they  fed. 

Therefore,  17  vears  after  the  Supreme  Court  ruled  that  riicial 
segregation  in  public  schools  was  unconstitutional,  the  vast  majority 
of  public  schools  in  Nashville  were  easily  identifiable  as  "black 
schools"  or  "white  schools." 

As  has  been  found  to  be  the  case  in  other  times  and  places,  "separate 
but  equal"  is  impossible  to  attain.  According  to  the  building  and  school 
improvement  study,  commissioned  by  the  Nashville  Metropolitan 
School  Board  and  director  in  1970,  the  predominantly  black  schools' 
physical  plants  were  inferior  to  a  significant  degree  to  those  of  the 
white  schools. 

The  inferiority  of  the  physical  plants  is  only  a  symptom  of  the 
status  of  the  schools  in  various  parts  of  our  metropolitan  area. 
Parents  in  affluent  suburban  areas  demand  and  get  better  public  school 
facilities  for  their  children  than  do  the  less  politically  powerful 
citizens  of  the  rural  areas  and  inner  city. 

In  addition  to  the  disparity  in  physical  facilities  is  the  cultural 
deprivation  which  is  the  result  of  class  and  racial  isolation.  Children 
learn  from  other  children.  Disadvantaged  children  who  can  associate 
only  with  other  disadvantaged  children  cannot  hope  to  achieve  at 
the  same  level  as  more  fortunate  students.  Ghetto  childi'en  are  not 
the  only  losers  in  this  situation.  Children  in  the  affluent  suburbs  can 
learn  much  from  association  with  children  of  different  cultural 
back^ounds. 

It  IS  clear  that  before  our  schools  opened  in  the  fall  of  1971,  Nash- 
ville operated  a  public  school  system  which  was  to  a  great  extent 
racially  segregated,  with  all  the  undesirable  factors  inherent  in  such 
a  system^ 

In  1970,  before  the  court  order,  about  one-third  of  our  approxi- 
mately 100,000  schoolchildren  rode  buses  to  school.  In  1971,  after  the 
unitary  school  system  was  adopted,  about  one-half  of  our  children 
rode  buses  to  school.  Although  the  percent  increase  in  bus  riders  was 
not  great,  our  bus  fleet  was  not  adequate  to  meet  the  new  needs. 

Lack  of  positive  leadership  by  our  local  officials  made  the  transition 
more  difficult  than  it  need  have  been.  In  addition  to  public  statements 
uenouncmg  the  diange,  officials  refused  to  come  up  with  funds  to  im- 
prove transpoitation  facilities  or  to  request  outside  help  in  this  area. 

Tho  result  was  staggered  school  opening  hours,  from  7  a.m.  to  10 
a.m..  overcrowded  buses,  and  frequent  bus  breakdowns  due  to  inade- 
quate maintenance.  These  added  annoyance.s  alienated  many  parents 
and  children  who  otherwise  would  have  accepted  the  transition  to  a 
unit.ny  system  gracefully,  if  reluctantly. 

The.  Social  Action  Committee  of  Christians  and  Jews,  realizing  the 
hardship  that  lat<i  school  opening  hours  made  on  families  in  which 
both  parents  work,  applied  for  ESAP  funds  to  establish  "before 
scliool  centers  to  care  for  children  of  working  mothers  between  6 :30 
a.m.  and  the  time  the  school  bus  arrived  at  about  9 :30  a.m.  These  funds 
wore  denied,  as  were  most  ESAP  projects  in  our  <x)mmunity. 

This  fact  suggests  that  certain  politicians  were  not  Interested  in 
ensmg  the  stress  that  busing  causes  in  the  initial  .stages,  but  rather 
wanted  to  make  the  transition  as  unpalatable  as  possible  to  the  public^ 

The  generous  contributions  of  money  and  voluntcei-s  from  the 
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c-hurchcs  and  synagogues  in  our  city  have  allowed  us  to  cariT  out  this 
ino]oct  on  a  more  limited  scale  than  that  initially  proposed. 

^0l,  -^thstanding  the  difficulties  involved,  the  unitarv  school  system 
luus  l^een  i^eneticial  for  the  citizens  of  Nashville.  Evon'before  the  first 
child  stepped  into  a  school  last  fall,  the  salutarv  effects  of  the  court 
order  were  apparent.  Mr.  Delbeit  Xowell,  assistant  superintendent  for 
business  services  of  the  Metropolitan  Xashville  public  school  Sv'S- 
tem,  was  quoted  in  the  Nashville  Teimesseean  as  saying:  .  .  So, 
\rlien  the  judge  ruled  that  many  of  these  suburban  children  would  hfiva 
to  be  bused  to  inner  city  schools,  the  parents  of  these  bused  childivn  de- 
manded that  these  imier  city  schools  be  improved  .  . 

He  is  quoted  further:".  .  .  These  inner  city  schools  need  more  work 
to  bring  them  up  to  par  with  the  suburban  schools  .  , .  Additional 
pamting  crews  were  sent  to  these  schools,  and  there  was  a  strong  ef- 
fort to  clean  these  buildings  up.  The  walls  and  desks  were  sanded  and 
cleaned.  Plumbing  facilities  were  put  in  these  schools  and  water  cool- 
err;  were  placed  in  many  schools." 

Mr.  Nowell  is  a  realistic  man,  and  he  simply  stated  the  facts.  The 
conclusions  are  inesa.pable.  Before  1071,  black  schools  were  inferior 
to  white  schools.  After  desegregation,  an  efloit  was  made  to  bring  all 
sclioois  up  to  at  least  an  acceptable  level.  This  change  is  a  tangi  ben- 
efit to  our  community. 

Intangible  benefits  are  less  subject  to  proof,  but  arc  of  greatx^r  im- 
poilance.  On  transfer  to  intcgi-ated  schools,  some  disadvantaged  chil- 
dren, especially  those  in  the  lower  grades,  were  exposed  to  ideas  and 
attitudes  wiiich  were  new  to  them.  Many  of  these  new  experiences  will 
be  of  incalculable  value  to  them  as  they  develop. 

In  spite  of  the  failure  of  most  local  officials  to  offer  positive  moral 
leadership,  the  majority  of  citizens  of  our  community  have  accepted 
the  transition  from  segregated  to  integrated  schools  very  calmly.  In 
many  instances,  the  schoolchildren  themselves  became  the  moral 
leaders  and  set  a  fine  example  for  their  parents  and  other  adults  to 
follow. 

I  know  of  a  number  of  instances  in  which  parents  enrolled  children 
in  private  segregated  schools,  only  to  have  the  children  refuse  to  leave 
the  public  school. 

Students  were  often  outspoken  in  their  opinions  of  the  politicians 
and  press.  I  quote  from  a  letter  to  the  Nashville  Tennessean,  March  8, 
19  i  2,  by  Miss  Sharon  Forgy,  a  high  school  junior : 

*  ♦  ♦  You  lovo  to  take  up  front  page  space  with  storios  on  fist  fijrlits.  and  how 
you  were  barred  from  the  building.  But  you  aren't  very  excited  about  giving 
space  on  the  students  who  get  along  well.  Why  not  take  pictures  and  do  a  story  on 
blacks  and  whites  working  side  by  side  in  labs  or  eating  lunch  together  at 
McGavock,  and  other  metro  schools  as  well?  ♦  ♦  * 


Wlien  a  school  hoycx)tt,  early  in  the  year,  benran  to  fizzle  out  for  lack 
of  support,  extremists  picketed  and  tried  physically  to  prevent  parents 
from  takm^  their  children  to  public  schools,  but  parents  took  their  chil- 
dren to  these  integrated  public  schools  in  spite  of  interference.  Parents 
and  children  in  some  school  areas  also  picketed  with  signs— welcoming 
sifnis.  In  these  areas,  each  new  child  was  given  a  gift  of  a  new  pencil 
and  a  warm  welcome  to  his  new  school,  in  his  new,  extended  "neighbor- 
hood," no  longer  bound  by  geography. 
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After  the  initial  turmoJ  of  sudden  change  subsided,  schoolchildren 
settled  down  to  v/ork  together  quite  well.  I  would  like  to  quote  a  letter 
to  the  Nashville  Tennessean,  October  28, 1971,  by  Miss  Donna  Boying- 
ton,  a  student  at  Pearl  High  School,  which  was  100-percent  black  be- 
fore it  was  integrated  in  1971 : 

X  aiu  rt  student  at  Pearl  High  School,  formerly  of  Glenclilt  High,  ami  I  would 
like  to  inform  the  public,  especially  those  students  and  parents  harboring  false 
beliefs  about  this  school,  as  to  wh.it  it  is  really  like. 

What  we  students  being  bused  to  Pearl  High  expected  as  we  entered  those  doors 
for  the  first  time  on  the  morniijg  of  September  7th.  we  didn't  know.  What  we 
found  was  a  warm  welcome  from  our  fellow  students. 

We  found  Pearl  to  be  composed  of  friendliness  and  great  people,  in  addition  to 
being  a  good  place  to  get  an  educati'^n  ♦  *  ♦ 

Further  in  the  letter,  she  describes  the  ways  in  which  Pearl  differs 
f'-om  other  schools  she  has  attended: 

.  .  .  These  ways  include  having  an  inadequate  library  in  comparison,  an  under- 
sized cafeteria,  and  such  subjects  as  journalism,  general  busine:ss  bookkeeping, 
shorthand,  soc-iologj-,  and  psychology  being  offere<i  for  the  first  time.  P'jarl  may 
not  be  the  greates*-  but  we're  working  on  it. 

We  are  very  proud  of  our  young  people.  Blacks  and^white^  •  re  work- 
ing toother  on  class  projects,  school  athletics,  school  newSj.apei-s,  and 
cihrr  intra-  and  extracurricular  activities.  These  boys  and  girls  are 
^oarniiig  from  one  another.  They  -  re  i.ot  only  learning  the  immediate 
subject  matter,  but  they  are  gaini»  ^  letter  understanding  of  one  an- 
otluM'  wliioli  caji  only  come  thnn-^h  fre(iuent  and  prolonged  exposure. 

Tliis  better  understanding  of  the  other  i  .ans  culture  and  feelings 
and  stren<^ths  and  weaknes.*^f  s  *s  tiie  stuff  real  democracv  is  made  of. 

Tlie  unitary  school  system  has  also  l>rouglit  black  and  white  parents 
together  in  PTA  meetings  and  projects  and  other  school-related  -lotiv- 
ities.  Tliis  caiuioo  help  but  improve  communication  and  understanuiPi? 
between  groups  in  our  community. 

In  summary,  Xasliville,  Tciin.,  had,  prior  to  the  Pederal  court  deci- 
sion ordering  a  unitary  school  system  through  tlie  use  of  busing,  a 
racially  segregated  pulilic  school  system  in  which  predominantly  black 
schools  were  inferior  to  the  predominantly  white  schools.  Since  adop- 
tion of  the  unitary  scliool  system,  gross  inequities  in  educational  oppor- 
tunity have  been  diminished,  and  we  have  had  oppoitunities  for  black 
and  white  children  and  tl  . '  parents  to  work  together  and  learn  from 
one  another. 

Passage  of  tlie  resolution  you  have  before  you  would  prevent  racial 
desegregation  in  Nashville*  by  any  means  available,  <;inco  pairing, 
clustering,  sectoring,  and  other  plans,  as  well  as  busing,  require  assign- 
ment on  the  basis  of  race.  It  would  completely  destroy  our  unitary  sys- 
tem and  return  us  to  the  old  .system  of  racially  segregated  schools  and 
unecjual  educational  oppoitunities. 

We  urge  you  to  reject  this  undemocratic  resolution. 

Chairman  Cfm.ku.  Any  questions? 

.yfr.  McCuLTX)Cix.  I  woiild  like  to  ask  a  question 

How  old  are  you.  Doctor? 

^fr.  Jonj:s.  T^hiity-seven. 

Mr.  McCuLLOCH.  Are  you  married  ? 

Air.  Jones.  Yes,  sir. 

Mr.  McCuu.oc.1.  Do  you  iiave  any  children? 
Mr.  Jones.  Yes ;  I  have  four. 
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^fr.  McCuLi.onr.  Are  they  in  school  ? 

Mr.  Joxi:s.  Three  are  in  public  schools  and  one  is  too  young. 

Mr.  McCuixocu.  I  liave  no  fuitlier  questions,  Mr.  Chairman. 

Chairman  Ckller.  Thank  you  very  much,  Doctor;  we  appreciate 
your  contribution. 

Our  last  witness  this  morning  is  Prof.  Gar>'  Orfield,  of  Princeton 
University. 


STATEMENT  OF  GARY  ORFIELD,  ASSISTANT  PROFESSOR  OF 
POLITICS  AND  PUBLIC  AFFAIRS,  PRINCETON  UNIVERSITY 

Mr.  Onrirxa  Afr.  Chairman  and  members  of  the  committee,  mv 
nanio  is  Gary  Orfield,  assistant  professor  of  politics  and  public  affair^ 
at  Princeton  University,  and  I  am  currently  a  visiting  scholar  at 
13  rookmgs  Institution. 

The  busuig  controversy  is  onlv  the  latest  version  of  a  perennial 
American  tragedy.  The  title  ha.s  1  ei»n  changed  and  some  of  the  scenery 
li^  different,  but  most  of  the  leading  -.-jtors  remain  the  same.  Tlie  sim*- 
pie  tinith  is  that  most  active  opp  .  ucs  of  busing  liave  opposed  each 
major  step  of  racial  progress.  It  is  no  accident  that  the  leader  of  ihb  is 
George  Wallace,  who  a  few  years  ago  stood  in  tlie  schoolhouse  door  to 
preve*^t  racial  integration. 

The  tragedy  is  that,  once  again,  leading  political  figures  are  ex- 
ploiting emotionally  charged  slogans  to  obscure  serious  human  needs 
and  turn  back  the  drive  toward  racial  justice. 

Tliis  committoe  has  heard  a  good  deal  of  t^^imonv  on  the  oduca- 
tjonal  importance  and  symbolic  significance  of  the  busing  i.ssue.  If 
've  are  to  have  fully  integrated  school  sj^stems  in  largo  urban  centers, 
subf5tantial  busing  will  obviously  be  essential.  Tlie  1970  census  shows 
that  we  have  made  no  discernible  progress  against  housing  segregation. 

The  choice  we  face  is  betweei  new  methods  of  assigning  students 
to  .schools  and  acxiept^ance  of  vast  and  growing  educationa'  segregation 
in  our  cities.  Segregated  education  is  inherently  unequal  aiid  seriously 
dnmag^  children.  Any  serious  effort  to  dimmish  the  int>ense  -acial 
separation  of  our  metropolitan  areas  must  include  a  school  integra- 
tion plan. 

Rather  than  take  the  committee's  time  retracing  arguments  th.*t 
have  already  been  ably  made  by  earlier  witnesses,  I  will  concentrate 
on  three  points  which  have  received  less  attention : 

First  of  all,  I  will  try  to  lend  some  .historical  perspective  to  the 
discussion,  suggesting  how  forc>ed  busing  fits  in  with  a  long  proces- 
sion of  now  discarded  rhetorical  devices  used  to  exploit  fears  of  racial 
chjingo  and  obscui*e  the  abandonment  of  national  ideals. 

Second,  I  will  analyze  the  support  for  the  busing  discharge  petition 
m  the  House  and  show  that  the  great  majority  of  men  who  signed  it 
have  been  consistent  opponents  of  human  rights  who  now  readily  join 
yet  another  movement  to  limit  the  constitutional  guarantee  of  mual 
protection  of  the  laws  for  black  Americans. 

Finally,  I  will  discuss  the  significance  of  this  amendment  for  the 
development  of  desegregation  law. 

Americans  have  always  specialized  in  circumlocutions  about  race, 
especially  when  they  are  ashamed  of  w-hat  they  are  doing.  Prof. 
Charles  Miller  has  outlined  the  history  of  euphemisms  used  to  obscure 
racial  injustice  in  our  constitutional  law  in  a  recent  article  on  the  Su- 
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preine  Couit.  Even  before  the  Constitutional  Convention,  he  reports, 
southern  opposition  led  Thomas  Jetferson  to  omit  a  protest  against  tlie 
slave  trade  from  the  Declaration  of  Independence,  leaving  the  ''all  men 
are  created  equal"  phrase  qualified  by  an  implicit  "white. 

In  the  Constitution  itself,  slavery  is  described  by  such  ip'^^ii'ect  usages 
as  ''such  persons  as  any  of  the  States  now  existing  shali  -*iink  proper 
to  admit'^  or,  in  determining  seats  in  the  House,  'three-fifths  of  all 
other  persons." 

Ill  defending  a  document  that  accepted  slavery,  permitted  another 
*reneratiou  of  slave  importation,  and  denied  citizenship  to  blacks. 
-Madison  spoke  in  the  "Federalist  Papers"  of  "an  unhappy  species  of 
population  abounding  in  some  of  the  States."  • 

Later,  Chief  Justice, Marshall  delicately  described  slaves  as  "prop- 
erty of  this  description,"  covering  the  peculiar  institution  with  the 
patina  of  one  of  the  most  positive  words  in  the  lexicon  of  a  free  enter- 
prise society. 

From  the  very  beginning,  and  to  this  present  day,  our  history 
abounds  with  satisfying  verbalisms  which  have  di  OTised  the  moral 
dilemmas  raised  by  discrimination  in  a  society  officially  committed  to 
equal  opportunty.  Time  after  time,  the  jubstance  of  a  severe  racial 
problem  has  been  lost  in  a  tide  of  words  defending  States  rights  or 
attacking  Federal  bureaucrats. 

Although  the  post-Civil  War  amendm^^nts  wrote  forceful  assertions 
of  equality  before  the  law  ^^or  all  Americans  into  the  Constitution,  al- 
inost  a  century  passed  bfiore  the  Supreme  Court  began  to  ^^ive  real 
force  to  the  promise  of  the  Reconstruction  amendments. 

From  the  1870's  until  the  195()'s,  the  Court  had  reduced  the  amend- 
ments to  virtual  meaninglessness.  For  decades,  the  Court  held  that  the 
14th  amendment  was  not  really  intended  to  infringe  on  local  discrimi- 
nation but  to  protect  corporations  from  regulation  by  State 
governments. 

The  "separate  but  equal"  fonnulation,  which  prevailed  until  1954, 
was  a  classic  example  of  white  leadei^s  closing  their  eyes  to  political 
and  social  reality  and  covering  their  betrayal  of  black  Americans  with 
a  veneer  of  egalitarian  language. 

The  Supreme  Court  broke  uie  encrusted  tradition  of  segregation  by 
euphemism  with  the  powerful  and  eloquent  words  of  the  1054  Brovm 
decision.  That  decision  laid  down  three  fundamental  principles  that 
most  Americans  accept  and  which  foreshadowed  what  has  happened 
sinc^  in  the  development  of  constitutional  law : 

First,  the  Court  held  that  legally  segregated  schools  were  "inher- 
etitly  unequal"  and  that  they  created  a  sense  of  inferiority  amons;  black 
cliildren  "that  may  <i  ffect  their  hearts  and  minds  in  a  way  unlikely  ever 
to  l)e  undone." 

Second,  use  of  public  authority  to  impose  such  inequality  violated 
the  Constitution. 

Third,  the  courts,  therefore,  had  an  obligation  to  forge  remedies  to 
end  such  segregation. 

The  1054  decision  was  the  beginning  of  a  great  development  of  case 
law  on  school  desegregation.  The  decision  also  stimulated  the  emer- 
gence of  tlie  civil  rights  movement  and  the  effort  on  Capitol  Hill  which 
lias  now  produced  six  major  civil  rights  lavs. 
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After  the  1954  decision,  dofendei-s  cf  segregation  in  schools  and 
other  fields  campaigned  hard,  in  the  courts  and  in  Congre?:S,  against 
serious  change  in  the  status  quo.  Each  campaign  of  resistance  \yas 
accompanied  by  slogans  which  attempted  to  make  discrimmation 
ivs|)ectable. 

In  Congress,  101  Members  signed  a  S(/uthcrn  Manifesto  in  105G 
implying  that  the  Courts  decision  was  illegal.  Virginia  solemnly 
'Mnterposed  its  sovereignty"  against  the  decision.  States  created  inno- 
cent sounding  "pupil  placement  boards"  given  enough  vague  powers 
to  reject  black  students  wishing  to  transfer  to  white  schools  to  main- 
tain segregation  indefinite 'v. 

Once  clesegi-egation  really  began,  the  rallying  cry  became  "freedom 
of  choice" — shoithand  for  a  system  which  maintained  separate  black 
and  white  schools  and  put  the  entire  burden  of  change  on  black 
families.  Once  that  defease  was  struck  down,  southern  leaders  turned 
to  tlie  objectives  of  maintaining  the  ''traditional  neighborhood  school" 
in  States  where  there  had  never  been  neighborhood  schools,  but  only 
racially  separate  systems. 

As  each  successive  slogan  appeared  in  defense  of  the  status  quo, 
those  who  proclaimed  it  insisted  that  they  were  in  favor  of  civil  rights 
but  that  the  next  step  was  simply  going  too  far.  At  each  successive 
skirmish,  however,  the  leaders  of  the  opposition  were  much  the  same 
group  that  had  led  the  earlier  battles.  Today,  supporters  of  a  consti- 
tutional amendment  against  busing  assure  us  they  support  integrated 
schools  and  only  oppose  this  latest  requirement,  the  only  requirement 
that  makes  possible  integrated  schools  in  certain  areas. 

In  fact,  most  of  the  men  who  have  signed  the  discharge  petition 
have  been  consistent  opponents  of  racial  justice.  It  would  be  tragic 
if  they  wei-e  to  win  now. 

The  discharge  petition  is  full  of  names  of  men  who  have  made  a 
career  of  voting  against  each  successive  move  in  the  long  battle 
for  civil  rights.  Among  the  sigi>ers,  for  example,  are  23  southern 
Congressmen  who  were  in  Congn»ss  in  1956.  All  but  one  of  them  signed 
the  Soutliem  Alanifosto  describing:  the  Brown  decision  as  a  "clear 
abuse  of  judicial  power"  and  promising  to  do  everything  possible  to 
revei*se  it. 

In  1004,  while  almost  70  percent  of  the  House  of  Representatives 
suppoiied  the  1904  Civil  Rights  Act,  the  signei-s  of  this  petiHon  then 
in  Congress  votcnl  overwhelminglv  against  it.  These  are  political  lead- 
e!"s  who  have  not  only  opposed  ^'forced  busing''  but  were  un.villing 
even  to  support  the  right  of  a  black  family  to  get  a  meal  in  a  restau- 
rant. 

In  looking  at  key  civil  rights  vote.^  over  the  past  4  years,  I  found  that 
signers  of  the  discharge  petition  had  voted  more  tlian  7  to  1  against 
strong  civil  rights  eufoi  iiement  on  a  series  of  roUcalls. 

Commentators  accepting  the  argument  tliat  supportei-s  of  this  con- 
stitutional amendment  really  favor  racial  justice  will  be  hard  pressed 
to  explain  the  fact  that  they  voted  against  the  1968  fair  housmg  law 
by  a  margin  of  almost  5  to  i.  Obviously,  action  against  housing  segre- 
gation is  the  only  alternative  to  changing  pupil  assignments  if  schools 
are  to  be  desegregated.  Even  the  Virginia  Legislat\ire  recognized  this 
fact  when  it  recently  passed  a  fair  housing  law. 
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If  these  Congressmen  really  favor  equal  rights,  why  did  they  vote 
102  to  14  on  the  key  1969  vote  against  extension  of  the  Voting  Kights 
Act?  If  they  support  opportunity  for  all,  how  is  it  that  they  voted  by 
a  10  to  1  margin  against  giving  the  Equal  Employment  Opportunity 
Commission  the  kind  of  cease-and-desist  powers  tliat  many  similar 
State  agencies  possess? 

Studying  the  list  of  signers,  I  could  find  only  three  Membere  who 
have  voted  consistently  for  strong  civil  rights  enforcement.  This  is  a 
small  company  and  it  has  not  been  growin;^.  In  fact,  at  least  one  civil 
rights  supporter  has  a  Iready  scratched  off  Ins  name. 

The  busing  amendment  is  not  a  special  case.  Its  supporters  are  not 
united  by  something  special  about  school  buses,  but  by  a  common 
record  of  hostility  to  racial  change.  A  number  of  the  supporters  of  the 
petition  can't  even  claim  constituency  pressures,  since  only  a  tiny  num- 
ber of  blacks  live  in  their  districts  and  there  is  almost  no  one  to  bus. 

In  fche  midst  of  the  tension  of  an  election  year,  we  tend  to  forget  how 
bitterly  controversial  each  step  forward  has  been,  and  also  how  w 
the  change  was  accepted  once  the  law  was  settled  and  the  politicians 
calmed  down.  Just  8  years  ago,  the  Senate  saw  the  longest  filibuster 
m  its  history  over  the  issue  of  allowing  black  families  into  public 
accomTTAodations. 

Eij^ht  years  from  now,  if  we  face  our  problems,  it  will  seem  equally 
stra  ige  that  months  of  1972  were  absorbed  in  a  squabble  over  the  bus- 
ing Ox  a  small  fraction  of  our  schoolchildren  to  realize  one  of  the  basic 
promises  of  our  Constitution. 

Busing  is  not  the  real  issue  in  this  battle  and  this  amendment  would 
do  far  more  than  prohibit  long-distance  busing.  Much  of  the  political 
momentum  behind  this  amendment  is  based  on  a  public  belief  that  the 
coui*ts  are  about  to  order  large-scale  busing  across  entire  metropolitan 
areas  forciiig  white  kids  to  attend  inferior  ghetto  schools  where  they 
might  even  confront  physical  threats  and  fights. 

This  is  the  ^^rst  civil  rights  issue  to  have  a  dii*ert  impart  on  the  lives 
of  most  middle-class  whit'*  Americans  and  many  are  reacting  with  the 
same  unreasoning  fears  that  chpiacterized  the  early  Soutneni  reac- 
tion to  the  Broicn  decision.  I  think  it  is  impoitant  to  review  what 
the  courts  have  actually  ruled,  and  why,  and  then  to  examine  the 
broad  and  destructive  reach  of  Kepivscntative  Jjent's  proposed  amend- 
m£  -it. 

The  courts  have  not  acted  against  de  facto  segregation.  In  earh 
oaFc,  even  those  in  cities  of  the  North  and  AVest,  ju'ages  have  orderecl 
desegregation  plans  oiXy  after  fimiinff  evidence  of  actions  by  local, 
State,  and  Federal  public  agencies  whicn  produced  de  jure  segregation. 

Evidence  has  shown  that  school  boards  hav<*  chosen  building  sites 
and  drawn  attendance  zones  to  intensify  segregation.  Litigants  have 
proved  that  the  Federal  Housing  Admiiiistration  and  local  urban 
renewal  and  public  housing  authorities  liave  fostered  segregated 
neighborhoods,  and  thus  segregated  neighborhood  schools,  througli 
misuse  of  public  authority.  Given  these  violations  of  the  Constitution, 
localities  now  have  a  clear  obiigfition  to  desegregate, 

Tlie  energies  of  the  courts  were  long  absorbed  in  getting  the  process 
of  desegregation  underway.  Until  after  the  passage  of  the  lf>04  (^ivil 
liiglits  Act,  most  southern  school  districts  remained  totallv  segre- 
guied.  Only  after  the  desegregation  process  l^egan  in  earnest  in  the 
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midsixties  did  tlic  Couit  and  HEW  begin  to  spell  out  the  final  objective 
of  tfie  process,  th(^  creation  of  unified  school  svstenis  without  raciallv 
idonufiable  schools. 

The  youth,  the  couits  held,  could  not  satisfy  the  constitutional  re- 
quirement for  equal  school  opportunity  by  any  system  which  placed 
the  burden  of  chan<re  on  black  children  or  left  the  dual  school  system 
laipely  intact.  Publ^^-  authorities  who  had  the  responsibility  for  cre- 
ating and  maintaining  an  unconstitutional  sjvstem  now  had  the  ro- 
sponpibility  of  taking  whatever  actions  were  necessary  to  integrate  it. 

To  repan-  the  damage  engendered  by  comnnmity 'identification  of 
ceitain  sv^liouis  as  black  schools,  and  therefore  inferior  schools,  of- 
ficials were  required  to  ]>repare  desegregation  plans  which  put  both 
black  teachers  and  black  students  in  genuinely  integrated  schools. 

Similar  kinds  of  affirmative  responsibilities  to  deseirregate  wei-e 
emerging  in  other  fields  of  ^ivil  rights  enforcement  as  the  Nation 
sought  solutions  to  once  iutra^'table  problems.  Both  President  Johnson 
and  President  Nixon  imposed  affirmative  action  requirements  against 
job  discrimination  by  Government  contractoi-s.  In  the  1968  Fair  Hous- 
ing r^aw.  Congress  directed  that  all  Federal  urban  development  and 
housing  programs  be  affirmatively  administered  to  further  the  pur- 
pose of  housmsr  desegregation. 

In  voting  rights,  an  even  more  drastic  remedy  was  invoked.  -Deep 
South  election  officials  were  simply  stripped  of  their  power  to  use 
literacy  tests  and  constitutional  interpretation  tests  and  forbidden  to 
put  into  effect  any  new  election  laws  without  the  approval  of  the  At- 
torney General.  The  Justice  Department  was  also  authorized  to  take 
tlirect  control  of  the  local  registration  process  where  necessary.  Af- 
iirmative  action  was  essential  for  real  change. 

Last  year,  in  the  Swarm  case,  the  Sui)reme  Court  unanimously  ruled 
that  the  affirmative  duty  of  local  school  boards  to  desegregate  inchii'  d 
the  use  of  busing  necessary  to  disestablish  a  dual  school  n-st>em.  The 
Court  specifically  held,  liowever,  that  busing,  pailicularly  for  young 
children,  should  not  "risk  either  the  health  of  the  /children  or  signifi- 
cantly impinge  on  the  educational  process."  This  is  as  far  as  the  set- 
tled law  reaches. 

Much  of  t^s  furor  over  busing  does  not  relate  to  the  settled  law  of 
the  Swann  decision  at  all,  but  to  the  public  outcry  stirred  by  de<'isions 
of  Fedenil  district  judges  in  Eichmond  and  Detroit.  The'Richmond 
case  has  produced  an  order  for  desegregation  of  the  entire  metropolitan 
area,  but  the  order  has  been  stayed  by  the  Fourth  Circuit  Court  of  Ap- 
l>eals.  The  Detroit  case  still  awaits  decision. 

Nowhere  in  the  country  is  a  metropolitan  area  actuallv  desegregat- 
ing under  a  metropolitan  plan.  The  legal  issues  mvolved  m  the.se  cases 
are  novel  and  both  cases  arc  already  under  appeal.  The  Supreme 
Comt.  of  course,  has  not  yet  spok  Mi,*and  neither  have  the  courts  of 
appeals.  The  Supreme  Court,  m  fact,  has  only  recently  accepted  its 
first  significant  northern  school  case,  that  of  the  Denver  school  systetn. 

It  s  a  sign  of  hysteria  that  we  are  seriously  talking  about  a  consti- 
tutional amendment  intended,  in  good  measure,  to  reverse  not  a  defini- 
tive ruling  of  our  highest  cx)urt,  but  t<»ntative  decisions  of  two  district 
ludges.  Surely,  at  an  absolute  minimum.  Congress  owes  the  judiciarv 
an  opportunity  to  det<»nninc  what  the  law  is  before  it  undertakes  ah 
aIt<Tation  of  our  Constitution. 
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Close  examination  of  the  constitutional  amendment  supported  by 
Congressman  Norman  Lent  suggests  the  grave  dangei-s  to  tiie  wliole 
desegi^gation  process  involved  in  writing  an  amendment  aimed  at 
busing.  This  amendment,  by  Mr,  Lent's  own  admission  in  testimony 
before  this  subcommittee,  would  destroy  the  whole  concept  of  affirma- 
tive action,  i-olling  back  the  clock  to  19C6  when  almost  nine-tenths  ot 
southern  black  children  remaired  in  segregated  schools. 

It  would  guamntee  the  majority  of  black  children  who  live  in  cities 
an  indefinite  future  of  segregated  education.  It/ would  forbid  even 
most  voluntary  action  by  local  school  authonties  against  segregation. 
It  would  make  the  process  of  stabilizing  housing  integration  immensely 
more  difficult. 

It  would  force  black  children  in  manv  cities  to  leave  integrated 
schools  to  return  to  the  old  separate  anA  unequal  ghetto  schools.  It 
would  be  a  veiy  long  step  toward  the  grim  future  of  spiraling  racial 
division  and  growing  racial  hatred  forecast  by  tlie  President  s  Vio- 
lence Commission. 

All  of  the  major  racial  changes  of  the  past  two  decades  have  been 
difficult  and  controversial  at  first.  Congress  could  play  a  positive  role 
in  thb  process  and  speak  to  the  fears  of  white  constituents.  Congress 
could  commission  research  and  conduct  hearings  on  the  physical  and 
educational  consequences  of  busing. 

The  public  deser\'es  this  information  and  the  oonrts  would  surely  1)e 
actively  interested.  The  Supreme  Court  has  indicated  as  nnich  al- 
ready. I  am  certain  that  the  findings  would  be  reassuring. 

Congress  could  provide  funds  to  upgrade  facilitie^s  and  progi-ams 
and  assurt^  security  in  ghetto  schools  so  that  no  parent  feels  Iiis'cliild 
3s  losing  an  opportunity  for  quality  education.  Congress  could  fund 
construction  of  new  kinds  ot  campus  schools,  drawing  on  several 
neighborhoods  and  offering  specialized  programs  never  before  avail- 
able in  the  city. 

Passage  of  the  long-delav'^d  emerjrency  school  a.ssistancc  bill  would 
be  p.  major  step  in  this  direction  if  the  Sbiiate  version  would  be 
adopted. 

Reversing  decades  of  spreading  urban  fichool  segregation  is  ex- 
tremely difficult.  Since  such  segregation  is  largely  the  product  of 
unm\  ^"-'tutional  discrimination,  however,  we  must  either  remedv  it 
or  abandon  f)asic  promises  of  our  fundamental  law.  The  time 'has 
ronie  to  vote  this  amendment  down  and  face  the  real  task  of  helping 
communities  end  the  scandal  of  inequality.  Once  again  thi«,  committee 
can  Ixi  a  bulwark  for  racial  justice  at  a  tuniing  point  in  our  hist<>iy. 

Chai?nian  Ceixkr.  Thank  you,  Professor  Orfield.  Any  (piestions? 

Mr.  Zki^kxko.  I  have  one,  Mr.  Chairman. 

Profe.ssor,  do  you  see  any  lessons  from  the  history  of  post-Kecon- 
struction  efforts  to  undo  civil  rights  protections  that  miirht  be  help- 
ful to  this  subcommittee  in  dealing  with  the  issue  of  pupil  assi'^n- 
nu'nt  legislation  today?  ^ 

Mr.  ORPiKr.r>.  I  am  not  certain  I  understand  vour  question.  But  I 
tlimk  the  period  at  the  end  of  Rexonstniction  when  there  was  dis- 
mantlement of  constitutional  protections  that  had  been  adopted  in  a 
series  of  amendments  and  .several  pieces  of  lecrislation  indicates  there 
IS  nothmg  about  civil  rights  progress  that  is  necessarily  .solid,  and 
that  this  whole  process  is  vulnerable  to  reversal.  Passage  of  a  consti- 
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tutionul  aiuendmcnt  on  an  issue  of  this  soit  might  be  a  signal  to 
the  entire  country  and  to  the  judges  who  hear  these  cases  that^^indeed 
the  country  had  turned  around  *uid  they  must  fall  in  line  ao-ain  in 
this  new  dii-ection  of  constitutional  law  ^ 

There  is  no  telling  how  this  amendment  would  be  read  by  courts  in 
individual  decisions.  Even  relatively  clear-cut  phrases  in  the  Consti- 
tution have  been  subjected  to  such  widely  varying  opinions  and  have 
been  in  effect  nullified  for  decades  in  our  history  by  judicial  interpreta- 
tion, that  I  think  putting  an  openly  antiblack  section  in  the  Constitu- 
tion forbidding  localities,  even  where  they  wish  to,  to  undertake  pro- 
grams  designed  to  produce  equal  educational  opportunity  in  safely 
integrated  schools,  would  be  a  disastrous  signal  of  national  failure.  We 
could  have  consequences  that  we  can  only  begin  to  imagine  at  this 
point. 

Chairman  Celler.  Are  there  any  further  questions? 

Mr.  McClory.  I  don't  think  there  is  anything  very  revealing  about 
the  statistics  comparing  those  who  voted  against  the  Voting  Rights 
Act  and  other  Civil  Rights  Acts  and  those  who  signed  the  discharire 
petition. 

The  thing  that  I  think  is  striking — and  your  examination  must  have 
revealed  it— is  the  number  of  civilrights  liberals  who  are  supporting 
the  constitutional  amendment  in  order  to  get  at  this  subject  of  Dusinjr 
That  is  the  thing  that  has  struck  me  as  impressive,  this  change  of 
attitude. 

Mr.  Orfield.  That  was  one  of  the  questions  that  led  me  to  investigate 
the  voting  record  of  the  men  who  signed  the  discharge  petition.  7  found 
in  the  entire  House  of  Representatives  only  three  Members  who  had 
supporte<l  civil  rights  legislation  consistently  who  had  signed  tliis 
petition. 

Mr.  McCrx)RY.  They  may  not  be  on  the  discharge  petition,  but  some 
of  thorn  have  been  bt^fore  this  committee  and  some  of  them  are  ex- 
pressing the  view  that  one  appears  to  take  when  he  signs  the  dis- 
charge petition.  It  is  perfectly  clear  to  me  that  that  is  a  development 
about  which  we  shouldf  be  concerned. 

In  giving  your  prepared  statement,  you  interpolated  an  additional 
comment  that  "busing  is  the  only  require  nent  that  can  provide  for 
desegregation."  I  don't  think  you  mean  that,  that  busing  is  tlie  only 
way  that  we  can  desegregate. 

Mr.  Orfij-xd.  There  are  a  good  many  other  things  we  c^in  do. 

Mr.  McCroRY.  Thei-c  are  all  kinds  of  methods  that  are  l)eing  U5ed 
effectively :  isn't  that  correct  ? 

Mr.  Orfi  xn.  There  are  a  good  many  things  that  in  fwme  local  cir- 
cumstances will  resolve  problems  of  segregation  without  reporting  to 
any  .significant  amount  ox  busing.  But  in  the  large  cities  of  the  country 
where  most  black  children  attend  school,  obviou.sly  you  cannot  hav(»  rny 
general  or  long-range  lasting  stable  integration  without  substantial 
busing. 

Mr.  McCroRY.  T^t  me  ask  this.  "WTiat  is  happening*  I  am  sure  you 
understand,  is  that  as  the  black  ghetto  .school:;  are  integrated,  the  whites 
are  fleeing  into  private  schools  or  to  outlying  suburban  areas. 

You  can  keep  moving  and  you  can  keep  bu.sing,  but  is  there  not  any 
limit  on  the  distance  t/)  which  we  world  bus  in  orHer  to  reach  this 
ideal  of  mtegration  that  you  might  like  to  achieve? 
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Mr.  OmELD.  I  think  that  there  arc  several  answers  to  vour  question. 
One  is  that  right  now  our  existing  system  creates  a  maximum  incen- 
tive for  rapid  turnover  of  school  sj'^stems  from  white  school  systems 
to  black  school  svstems,  because  almost  nothing  is  done  to  stabilize 
integration.  People  know  if  the  neigh1x)rhood  undergoes  racial  cliange, 
the  school  board,  public  oiBicials,  and  Federal  agencies  are  going  to  do 
literally  nothing  to  insure  that  that  neighborhood  will  maintain  a 
stable  integrated  school  system. 

I  think  there  is  urgent  need  for  Federal-public  policy  or  legislation 
from  Congress  lo  urge  communities  to  evolve  plans  that  would  stabi- 
lize integration  rather  than  this  destructive  

Mr.  McCiX)Ry.  Prevent  them  from  moving?  You  don't  want  to  pre- 
x^nt  people  from  moving. 

Mr.  Orfield.  Oh,  no;  but  we  could  take  many  steps  both  to  stabilize 
school  integration  and  open  suburban  housing  to  blacks. 

Mr.  McClory.  Then  cojild  you  answer  my  question  about  the  bus- 
ing: Do  you  think  there  is  any  limit  on  the  clistance? 

Mr.  Orfield.  Obvously,  there  is  a  limit  that  the  Supreme  Court 
itself  has  recognized ;  where  it  begins  to  interfere  with  the  health  and 
educational  well-being  of  children,  then  courts  will  weigh  that,  as  the 
Court  has  directed  them  to  do. 

I  don't  think  in  any  cases  that  have  l)een  decided  we  are  up  against 
that  limit.  There  are  only  a  handful  of  school  systems  in  the  country 
that  have  the  truly  massive  numbers  of  students  that  you  tend  to  think 
of  in  the  Washington  and  New  York  public  school  syst-ems. 

I  think  most  of  our  desegregation  problems  even  in  metropolitan 
arers  across  the  United  States  could  be  solved  well  within  the  limits  of 
what  is  tolerable  to  children  without  seriously  affecting  them  in  any 
damaging  way.  I  think  that  is  one  of  the  thmgs  in  which  Congress 
could  help  by  providing  researcli  and  information.  Right  now  all  we 
have  is  emotional  slogans. 

ilr.  McClory.  Shouldn't  we  provide  some  limit  on  time  or  distance 
by  legislation? 

Mr.  Orfield.  I  think  it  wuld  bo  a  useful  thing  for  Congress  to 
commission  leading  educatoi^,  including  leading  southeni  educators, 
to  do  such  research  to  find  out  whether  there  is  anything  to  this  claim 
that  the  .students  are  educationallv  deprived.  I  don't  believe  that  in  the 
busing  that  goes  on,  say,  in  t)ie  Charlotte- Mecklenburg  .^rea,  which  is 
35  minutes,  or  in  the  bi]'=;in£' m  rural  areas  in  most  States  ^hat  goes  up 
to  an  hour,  infringes  ; '  t  educational  process.  Thrt  has  not  been 
shown  so  far. 

I  am  sure  the  courts  would  give  a  great  deal  of  attention  to  any  evi- 
dence produced  l)y  a  respectable  research  project. 

Mr.  McClory.  Is  that  about  the  limit,  35  mmutes  ? 

Mr.  Orfiem),  No,  I  would  say  we  have  no  infonnation  on  this  sub- 
ject }  3t,  except  a  lot  of  unfounded  comments  that  have  been  made  in 
public;  and  I  think  we  should  have  information  on  it  and  I  am  sure 
the  f ourts  would  respond  on  it, 

I  think  Congress  should  first  set  about  developing  information,  and 
I  am  sure  there  are  many  educators  in  the  country  who  would  be  will- 
ing to  undertake  such  research.  It  seems  to  me  ihis  would  be  a  reason- 
able thing  to  make  people  realize  we  are  taking  their  complaints 
seriously  and  we  are  going  to  get  the  best  data  we  can  find  on  these 
questions* 
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My  suspicion  is  tliat  iiotliing  tlie  courts  have  ordered  to  this  date 
would  seriously  infringe  on  tlie  educational  process  or  physical  well- 
beijig  of  children. 

Mr.  McClort.  You  think  no  legislation  would  calm  their  fears? 

Mr.  Okfielo.  I  don't  know.  It  seems  to  me  that  information  is  what 
is  desperately  needed.  All  we  have  are  wild  claims  on  both  sides'  at 
this  pointj  and  it  seems  to  nie  Congress  could  very  well  set  in  motion 
a  process  of  gathering  information  and  informing  the  public. 

We  have  40  percent  of  the  children  bused,  and  it  :»ould  be  ea?v  to 
set  up  a  research  program  and  find  out  what  does  go  on  and  compare 
those  experiences  with  children  who  aren't  bused.  1  think  this  would 
be  very  useful.  I  have  seen  no  evidence  of  harm  and  much  of  '  <^ttcr 
education  from  our  massive  rural  and  suburban  businjr  progi,;...s. 

Mr.  McClory.  Do  you  think  some  of  the  supporters  of  busing' make 
wild  claims  too  and  that  there  is  emotion  on  that  side  of  the  issue  ? 

Mr.  OrfieU).  The  issr'^  is  very  deeply  embedded  in  emotion. 

Mr.  McClory.  Did  you  get  a  little  bit  steamed  up  on  this  yourself  ? 

Mr.  Orfield.  Obviously,  Congressman,  I  think  this  question  is 
going  to  help  determine  whether  or  not  we  are  going  to  become 
two  separate  and  unequal  societies  in  the  United  States,  and  it  seems 
to  me  that  is  a  question  that  bears  heavily  on  my  future  and  my  chil- 
dren and  everyone  I  know. 

Mr.  McCiiORY.  Thank  you. 

Mr.  McCuLLocH.  Mn  Chairman.  Mr.  Orfield,  wasn't  it  the  basic 
conclusion  of  the  National  Advisory  Commission  on  Civil  Disorders 
that  "our  nation  is  moving  toward  two  societies,  ^ne  black,  one  whiio— 
separate  and  unequal 

Air.  ORFiEir  Yes;  it  was.  I  am  afraid  we  are  ino\nng  in  exactly  that 
direction. 

Mr.  Zelexko.  Why  did  you  say  the  whole  notion  of  neighborhood 
schools  is  a  myth  ?  How  did  you  reach  that  conclusion  ? 

Mr.  Orfteld.  I  said  in  the  South  it  was  a  myth,  because  some  cities 
never  had  neighborhood  schools;  they  had  a  system  of  white  schools 
that  were  based  on  a  kind  of  neighborhood  assignment  pattern,  and 
a  separate  system  of  black  schools  which  were  completely  outside 
of  that  white  neighboihood  system.  They  had  a  dual  school  svstem, 
and  during  the  transition  period  they  would  allow  transfers  between 
the  two  school  systems,  and  then  li.ay  justify  and  trv  to  defend 
themselves  against  court  orders  for  affirmative  action,  by  claiming 
that  these  court  orders  violate  the  traditional  neighborhood  s^^hool 
system. 

Tliere  is  no  such  traditioii  i]i  the  great  bulk  of  southern  cities.  There 
IS  a  tradition  of  segregated  schools  and  that  is  being  replaced  under 
court,  ordci-s  bv  unified  school  systems. 

Chainnan  Ck.xkr.  If  there  are  no  further  ouestions,  the  Chnir  wishes 
to  thank  you.  Professor,  for  a  vQ,Ty  interesting  statement  and  a  grent 
deal  of  historical  research.  We  are  grateful  to  you. 

Mr.  Orfikld.  Thank  you. 

Chairman  CrrxKR.  We  will  place  in  the  record  the  ^rxllowing: 
A  statement  of  Hon.  Roy  A.  Tavlor,  a  U.S.  Representative  in  Con- 
gress from  the  St^ite  of  North  Carolina. 

A  statement  of  Hon.  Walter  S.  Baring,  a  U.S.  Representative  m 
Congress  fro:  a  the  St4ite  of  Xevada. 
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LettOTs  dated  February  28. 1972.  to  the  Honorable  Olin  E.  Tea^ruo— 
from  the  Honorable  O.  H.  ''Ike''  Harris,  member  of  the  Texas  State 
Senate— from  the  Honorable  vVilliam  O.  Braecklein,  member  of  the 
Texas  House  of  Representatives — from  Hon.  John  F.  Boyle,  Jr..  a 
member  of  the  Texas  House  of  Representatives. 

A  letter  to  Hon.  John  Rarick  from  iMi-s.  John  Peter  Scott,  Lake 
Charles,  La.,  dated  March  2, 1972. 

A  tele^ri-am  to  Hon.  James  D.  M^Kevitt  from  Prof,  George  E.  Bard- 
Tvell,  University  of  Denver,  and  11  cosigners,  dated  March  6,  1972. 

An  editorial  of  WNBC-TV.  SO  Rockefeller  Plaza.  New  York.  X.Y.. 
dated  March  6, 1972. 

(The  documents  referred  to  follow :) 

Statement  of  Hon.  Rot  A.  Taylor*  a  U.S.  Representative  in  Congress  From 
THE  State  of  North  Caiwlina 

I  appreciate  the  opportunity  of  appearing  before  ^he  Subcommittee  No.  o 
the  House  Judiciary  Committee  in  support  of  a  bill  I  introduced,  H.J.  Res.  702, 
which  provides  for  a  Constitutional  amendment  stating,  in  effect,  that  no  child 
shall  be  assigned  to  a  particular  school  because  of  bis  race  or  color.  Th^  eficect 
of  this  amendment  if  approved  by  Congress  and  ratified  by  three-fourths  of  the 
states,  would  be  to  treat  all  children  alike  on  a  color-blind  basi.^-. 

I  believe  that  the  present  systera  of  massive  busing  of  schoolohMdren  to  achieve 
a  racial  balonce  should  be  stopped.  I  would  prefer  a  statute  passed  quickly  by 
Congress  if  such  procedure  could  get  results,  but  the  courts  have  held  that  Con- 
gross  does  not  have  the  power  to  override  by  a  statute  court  decisions  base<i  on 
a  Constitutional  interpretation,  as  busing  is. 

The  problem  should  be  solved  by  the  Supreme  Court  reversing  its  thinking  .^nd 
correcting  the  horrible  mess  that  it  has  created,  but  we  rannot  depend  on  tlii< 
action  being  taken. 

Forced  busing  to  achieve  a  racial  balance  only  guarantees  that  classes  will 
be  racially  mixed.  There  is  no  assurance  that  the  quality  ot  e<lucation  will  bo 
improved.  The  objective  in  this  country  should  be  to  provide  good  schools  in 
each  community,  providing  quality  educatior  ^or  all  children  and  i»erraitting 
children  to  attend  the  school  closest  their  I  or  the  school  of  their  clioice. 
The  neighborhood  school  has  been  and  is  an  jc'**tial  segment  of  our  education 
system. 

As  a  safeguard,  I  would  support  legislation  prohibiting  stjites  and  counties 
frcm  spending  nior**  money  per  child  in  one  area  than  in  another  area. 

Massive  busing  as  ordered  by  the  federal  courts  ij  Charlotte,  Noitli  Carolina 
and  in  Richmond,  Virginia,  and  e  ?  ordered  frequently  by  the  Dei)artmeut  of 
HEW  is  buraensome  to  the  student  a  source  of  worry  to  the  parents,  and  is 
destmjtjve  t)  quality  education.  It  pcnrtizes  l»oth  black  and  white  and  botii 
schoolchildren  and  their  parents. 

Segregation  was  wpon^  because  it  denied  parents  the  freedom  of  sending  their 
children  to  t>>e  school  of  their  clioice.  Busing  is  equally  wrong  because  it  denies 
tae  parents  the  freedom  of  sending  their  children  to  the  school  of  their  choice. 

A  decision  in  th^s  matter  should  not  be  delayed  any  longer.  We  should  face 
the  issue  and  take  effective  action  this  year. 


Statement  of  Hon.  Walter  S.  Baring,  a  U.S.  Rephesentative  in  Cx)NGr.ES8 
From  the  State  of  Nevada 

Mr.  Chairman  ami  ^lembers  of  the  Judiciary  Subcommittee,  I  appreciate  the 
opportunity  to  er^er  my  remarks  todr.y  regarding  House  Joint  Resolution  620. 
and  similar  pr<>posed  nmendmer^ts  to  the  Constitution. 

I  signed  the  House  Joint  Resolution,  and  I  hope  for  its  affirmative  considera- 
tion by  this  Subcommittee. 

I  am  against  forced  busing  and  a.^ysignment  of  our  p  'blic  school  students 
to  mf-et  ordered  desegregrtion  demands  upon  our  public  school  sy.stem. 

I  b<*lievo  that  if  the  children  of  our  residents  Jvc  elose  to  a  school  the  children 
should  not  be  made  to  go  elcar  across  town  to  another  school  to  satisfy  desegre- 


tjatioii  demaiKls.  The  children  should  be  permitted,  and  the  parents  of  those 
children  iK-rmitted,  to  allow  the  public  school  students  to  attend  the  school  in 
th(»ir  nearby  neighborhood  in  the  cU    their  parents  have  chosen  to  live. 

Mr.  Chairman,  the  American  people  today,  yesterday  and.  based  on  housing 
projectioni;.  I  mu^t  assnme  tomorrow,  will  be  continuing  to  purchase  their  homes 
in  our  cities  with  many  various  reasons  in  mind,  liut,  the  strongest  reason  that 
I  can  see  for  thorn  to  buy  a  home  in  a  certain  location  is  due  to  their  desire  to 
be  near  a  public  school  which  their  children  can  attend. 

My  opiwsition  to  fo*ced  busing  and  assignment  to  schools  of  our  children  is  also 
based  on  the  fact  that  the  parents  of  the  children  are  the  taxpayers.  As  taxpayers 
and  based  on  the  many  numbers  of  parents  with  whom  I  have  talked  in  my  State 
the  parents  are  definitely  not  in  agreement  with  the  various  Federal  court 
orders  in  the  various  states  regarding  desegregation  and  busing.  I  have  spoken 
with  black  and  white  parents  and  parents  of  several  minority  groups  in  my  State 

The  parents  tell  me  that  they  are  already  supporting  the  local  school  svstem 
ni  which  their  children  are  enrolled  in  their  city  and  local  neighborhood  to  .^uch 
a  point  where  they  do  not  feel  that  they  can  handle  added  tax  burdens  that 
would  hkely  result  with  an  order  to  bus  students  to  desegregate  the  schools. 

Ihey  have  stated  that  they  are  against  the  probability  that,  if  busing  of  theii 
children  is  ordered,  then  they  as  taxpayers  will  have  to  pay  extra  for  the  co^t 
of  new  buses,  drivers  and  ^le  maintenance  of  the  buses. 

The  cost  for  new  buses  is  a  problem  of  major  proportion  and  I  just  do  not  feel 
the  courts,  or  those  people  who  are  demanding  integration  by  any  means,  have 
taken  the  time  to  fully  study  these  costs.  Wholesale  prices  for  new  school  buses 
range  from  $5,000  to  $7,000  and  upward.  I  understand. 

This  point  has  been  brought  to  my  attention  by  many  Nevada  resic:  nts 

A  point  I  personally  feel  miisc  be  emphasized  is  that  our  school  buses  are  not 
safe.  '*Bedlam  on  wheels/'  I  have  heard  them  called  without  monitors,  besides 
the  dri .  ers.  who  can  or  will  discipline. 

Safety  belts  for  the  children  are  non-existent.  With  such  '*bedlam."  I  ask  how 
can  and  how  will  those  drivers  be  able  to  manage  to  maneuver  a  bulkv,  bad 
handling  bus  through  our  already  heavily  congested  streets  of  commuter^traffi'^ 
lu  cities  of  any  size  while  thirty  to  forty  youngsters  have  the  free  run  of  the 
bus? 

What  about  the  bus  drivers?  Who  will  pay  for  their  training,  work  hours  and 
neadaches?  We  see  many  women  and  men  driving  buses  and,  nnder  the  circum- 
stances related  above,  it  is  amazing  that  they  ran  do  the  Job  :hey  do.  We  have 
often  read  :f  school  bus  accidents  with  ii:juries  and  deaths  to  children.  How 
many  more  would  there  be  with  all  those  additional  buses  thac  apparently  would 
he  needed  to  satisfy  integration  demands  by  bussing? 

Most  of  the  school  bus  accidents  I  have  read  about  were  caused,  reports  say 
law"^^^^^*^"*^'  failure  of  the  bus  or  by  another  errant  motorist  not  obeying  the 

It  certainly  appears  to  me,  and  many  others,  that  if  forced  bussing  to  meet 
integration  demands  upon  our  public  school  system,  is  the  end  result,  then  we 
will  have  another  major  transportation  industry  or  firm  on  our  hands  to  regulate 
even  further  and  at  more  expense  to  *he  taxpayers. 

How  would  maintenance  of  the  ousef*  be  handled  and  paid  for?  Most  of  us.  I 
am  sure,  have  found  that  to  just  get  our  own  automobiles  rope -.red  it  is  quite 
often  on  an  appointment  basis  due  to  so  many  auto  service  repair  centers  saying 
that  they  ju.^t  cannot  find  enough  competent  auto  mechanics  todfiy. 

Anto  mechanics  is  a  course  that  is  not  very  popular  in  our  schools  today.  We 
will  train  the  mechanics,  if  they  can  be  found,  needed  for  the  buses  and  who  will 
probal)ly  end  up  paying  a  large  part  of  their  training?  The  taxpayer.  I  foar,  in 
the  final  analysis  due  to  increased  taxes  to  pay  for  school  bussing  to  reach  inte- 
gration demands. 

Also,  what  kind  of  engines  will  these  buses  have  to  heir  curb  the  smog?  Very 
expensive  engines. 

Where  will  these  fleets  of  buses  be  parked  when  not  in  service?  School  pror 
grounds  are  at  a  premium  in  many  states,  including  my  own. 

The  parents  of  American  children  are  very  worried  and  so  am  I. 

Kqiially  as  important  to  the  parents  they  -  -e  n^t  in  sympathv  with  so-caded 
hus.^ing  plans  by  courts  or  school  districts  that  are  pending  in  many  states 
which  will  necessitate  that  their  children  ride  long  distances  out  of  their  own 
neighborhood  for  lengthy  periods  of  time  to  go  to  a  school  several  miies  away 
and  in  a  vicinity  of  the  metropolitan  area  which  is  completely  foreign  to  tlie 
children. 


Mr.  Chairman,  bussing  to  meet  the  desegregation  demands,  does  not  at  all 
seem  to  me  to  he  the  American  way  of  life  of  freedom  (»f  choice  for  any  of  our 
nation's  residents.  Forcing  the  parents  and  the  children  to  accept  i,uch  a  dictate 
goes  against  the  grain  of  the  U.S.  Constitution,  in  my  opinion  and  in  the  (pinion, 
I  will  add.  of  by  far  the  majority  of  parent  with  whom  I  have  spokeu  on  this 
bussing  i.ssue  in  my  State. 

While  I  hope  for  affirmative  action  on  this  House  Joint  Resolution,  an  anti- 
busing  amendment ;  I  further  believe  that  Congress  should  make  the  demand  that 
equal  educational  opportunities  should  be  afforded  each  child,  no  matter  what 
color,  race  or  creed,  just  as  the  U.S.  Constitution  means  it. 

To  achieve  equal  education  opportunities  for  all,  I  believe,  and  I  feel  that  the 
majority  of  Americans  feel,  that  the  Federal  share  of  funding  for  education 
of  our  children  should  be  increased  for  elementary  and  second  a  rj*  education  for 
the  purpose  of  trying,  a.s  best  we  can.  to  provide  our  public  school  systems  wit'^ 
the  tools  and  chance  to  further  equal  education  goals  for  all  students.  Busing 
is  not  a  good  or  an  equitable  tool  and  gambling  with  the  lives  of  our  children 
and  their  futures  by  busing  is  not  a  chance  we  can  risk. 

Instead  of  the  limited  $3.2  billion  requested  in  the  fiscal  year  1973  budget 
from  the  Administration  for  elementary  ;md  secondary  education,  we  should 
work  to  increase  that  amount  by  a  good  l?r»  billion  in  this  couiiuc:  fiscal  year 
education  appropriation  bill  and.  at  the  same  time,  reduce  the  American  foreign 
aid  assistance  give-away  payments  by  an  etjual  amount!  There  is  at  least  $12 
billion  in  the  annual  and  the  \  irious  foreign  aid  assistance  budget  requests 
coming  before  Congress  which  c  dd  be  marked  for  education  of  U.S.  chidlren. 

That  $5  billion  would  about  triple  the  amount  s|)ent  for  these  children,  all 
children,  today. 

There  are  other  areas  of  the  budget  which  might  just  as  easily  be  cut  for  edu- 
cation purposes  but  foreign  aid  is  definitely  one  budget  due.  overdue  I  think, 
for  a  good  trimming. 

I  see  no  reason  and  I  believe  it  is  preposterous  for  the  United  States,  at  the 
expense  of  its  own  children  and  at  the  expense  of  other  pressing  domestic  needs, 
to  continue  to  pay  for  much  of  the  rest  of  the  world's  problems.  We  t^eem  to 
continuously  find  tliat  little  benefit  accrues  for  the  U  iited  States  by  shoving  out 
the  cash  for  so  many  other  countries. 

In  summation,  first,  let  us  halt  busing  proposals  by  adopting  this  House  Joint 
Resolution  aga'nst  busing.  Secondly,  let  us  set  about  the  job  of  insuring  qnality 
and  equal  education  for  our  chPdren  by  increasing  that  budget  as  a  starter. 


The  Senate  of  the  State  of  Texas, 

Dallas,  Tex.,  February  28,  1972, 

Hon.  OuN  B.  Teaoue; 
Mem  her  of  Congress, 
Washington,  D.C, 

Dear  Conorb^sman  Teaoite  :  I  support  any  legislation  or  Constitutional  amend- 
ments that  would  prohibit  the  Government  busing  of  school  children. 

I  am  of  the  opinion  that  it  will  not  in  any  way  help  to  increase  the  quality  of 
education  nor  is  it  the  proper  way  to  achieve  any  sort  of  racial  balance. 

I  am  very  pleased  to  see  that  you  are  supporting  this  type  of  legislation. 
Sincerely, 

O.  H.  "Ike"  Harris, 

STA'i  OF  Texas, 
House  of  IlEPRESENTATrvES, 

Austin,  February  28,  1972. 

Hon.  Olin  E.  Teaoue. 
Mctnher  of  Cotigress, 
Washington,  D.G. 

Dear  Oun:  I  am  i^nalterably  opposed  to  the  forced  busing  of  school  children 
for  the  purpose  of  achieving  racial  balance.  Anything  that  you  can  do  in  your 
capacity  as  Representative  to  help  continue  the  concept  of  neighborhood  schools 
will  be  greatly  appreciated. 
Sincerely, 

William  0.  Braecklein. 


744 


The  State  of  Texas, 
House  of  Representatives, 
Austin,  Tew,,  February  2Sj  1972. 
Re:  Hearings  before  Judiciary  Committee  on  Bills  relative  to  Forced  Busing  of 

School  Children. 
Hon.  Olin  E.  Teague, 
Ra/yhum  House  Office  Building^ 
Washington^  D,C. 

Deah  Congressman  Teague  :  Thank  you  for  your  letter  of  February  18,  1972, 
Informing  me  of  the  March  1st  hearing  on  various  bills  dealing  with  the  forcrd 
busing  of  school  children. 

The  constituents  In  my  district  are  quite  concerned  and  alarmed  about  the 
Impact  that  forced  busing  solely  for  the  purpose  of  achieving  racial  balance  is 
having  on  our  system  of  public  education. 

Although  I  believe  any  amendment  to  our  United  States  Constitution  should 
be  weighed  heavily  and  carefully  and  avoided  if  at  all  possible  it  does  not  appear 
that  legislation  passed  by  Oongress  or  a  State  Legislature  will  be  of  any  avail. 
Therefore  I  support  a  Constitutional  amendment  that  will  state  in  substance  the 
following: 

•'N"o  public  school  student  shall,  because  of  his  race,  creed  or  color,  be  assigned 
or  required  to  attend  a  particular  school." 

I  am  sending  a  copy  of  this  letter  to  Congressmen  Collins.  Cabell.  Puroell  and 
Wright  to  inform  them  of  the  view  on  this  subject  of  a  Dallas  County  State 
Representative. 

If  I  can  assist  in  this  extremely  important  subject,  please  let  me  know.  Thank 
you. 

Yours  very  truly, 

John  F.  Boyle,  Jr. 


^  ,     ,  March  2,  1972. 

Koprpsentativp  John  Rarick, 
j/ouse  of  Reprebentativest 
Washington^  B.C. 

Dear  Rep.  R.\rick:  Enclosed  please  find  the  signatures  of  some  0000  persons 
of  Calcasieu  Parish  Louisiana,  These  signatures  were  had  to  help  supiwrt  you. 
and  others  like  you.  ia  your  fight  against  one  of  the  greatest  injusHce.s  in'our 
land  today  y  .  .  the  busing  of  innocent  children,  of  all  colors,  meroly  to  achieve 
a  racial  quota.  Never  before,  in  the  history  of  our  great  nation  had  we  heard 
a  court  publicly  state.  "The  good  of  the  child  is  secondary." 

The  "equal  i)rotection  of  the  law'*  clause  of  our  Constitution  is  the  only  men- 
tion of  "equality*'  contained  in  that  docinnent.  It  presupjwses  that  inequality 
naturally  flows  from  freedom  itself  and  which  makes  such  ''protection"  appni- 
priate.  There  is  no  provision  in  the  Constitution  which  provides  for  the  socialistic 
leveling  of  all  persons  to  one  degree  of  mediccrity. 

Our  government  is  so  interested  in  Ecology  .  .  what  of  Human  Ecology. 
The  little  children  who  are  transported  like  cattle  merely  to  satisfy  t:he  whims 
of  judicial  activists  and  crusading  bureaucrats.  Parents  are  expected  to  send 
their  children  to  schools  far  from  home  where  in  some  instances,  the  children's 
lives  have  been  endangered.  Certainly,  he  politicians  have  heard  of  the  stab- 
binrs.  rapes,  and  fights  that  have  ste»*.in  i  from  this  nonsense. 

The  exi>erini.Mital  programs  being  introduced  into  our  schoo^g  undar  the  Title 
III  funds  have  robbed  our  children  of  ever  being  able  to  really  attain  their  full 
potential.  The  bureaucrats  have  decided  that  academic  excellence  should  be 
done  away  with  and  the  schools  should  rather  be  used  for  social  reforms.  Facts 
and  knowledge  are  unimr>ortnnt.  there  are  no  rights  and  there  are  no  wrongs, 
no  on<^  fails  . . .  and  no  one  really  succee<l8.  God  is  outlawed  from  our  classrooms, 
but  Humanism  (which  has  been  defined  as  a  God-less  religion)  is  allowed  to 
jM'netrate  every  classroom  in  America. 

If  this  is  allowe<l  to  continue,  what  will  hnppt-n  to  our  great  nation? 

We  thank  God  for  men  like  you.  Air.  Rarick.  and  our  prayers  are  wit*,  you 
in  the  hope  that  sanity  will  one  day  prevail  once  again  in  our  beloved  co*'n'try. 

Go<l  bless  you. 
Sincerely. 

Mrs.  John'  Peter  Scott.  Chnirmm, 

People  Who  Carr, 
Lake  Charles,  La. 
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[Teloffram] 

iViAKcn  6,  1972. 

Hon.  James  D.  McKevitt, 
House  of  Representatives, 
Washington,  D,C. 

Dear  Mb.  McKevitt:  This  telegram  respectfully  asks  for  your  opiwsition  to 
legislation  which  would  restrict  our  courts  in  tailoring  individual  plans  for  each 
community  to  desegregate  public  schools,  including  the  use  of  buses. 

We  take  thii?  position  not  because  we  like  busing  but  rather  because  there  is 
no  realistic  way  to  achieve  desegregation  without  it. 

Within  the  past  3  years  the  segregated  condition  of  Denver's  public  schools 
has  been  subjected  to  a  comprehensive  and  searching  examination  by  the  courts. 
The  impact  of  this  segregation  on  the  lives  of  Anglo,  black,  and  Hispano  chil- 
dren is  depressing  and  cries  out  for  rectification.  The  evidence  of  this  damage 
in  the  Denver  case  was  provided  by  several  of  the  Nation's  leading  educational 
experts. 

There  are  a  number  of  aspects  of  the  Denver  situation  of  which  we  feel  you 
should  be  aware : 

1.  Measured  by  HEW  standards,  segregation  of  elementary  schools  in  1971 
in  Donver  is  comparable  to  that  in  the  12  most  segregated  Southern  Stiites. 

2.  Quality  education  cannot  exist  in  the  presence  of  segregation.  Evidence 
that  desegregation  substantially  reduces  the  educational  disadvantage  of  mi- 
nority children  is  extensive,  convincing,  and  nationwide.  There  is  a  lon^  list  of 
studies  conforming  this  conclusion  in  the  1966  racial  isolation  report  of  the 
U.S.  Civil  Rights  Commission,  In  Denver  we  have  had  precious  little  time  to 
evaluate  the  effects  of  the  small  amount  of  desegregation  ordered  by  the 
courts.  Lines  of  communication,  however,  have  already  been  opened  betweea 
segment  of  the  community  which  will  have  lasting  effect.  To  curtail  these  begin- 
ning efforts  now  would  truly  invite  disillusionment  and  close  off  the  opportunity 
tor  further  improvement, 

3.  Compensatory  educatior.al  programs  are  ineffective  in  a  segregated  edu- 
cational environment.  Courts,  including  our  own.  have  concluded  that  desegre- 
gation— combined  with  intensive  compensatory  programs  is  essential  for  quality 
education.  Busing  is  merely  a  necessary  first  step  in  accomplishing'  these  ob- 
jectives. 

4.  Full  implementation  of  the  court  orders  on  busing  in  Denver,  if  upheld  by 
the  Supreme  Court,  would  affect  only  about  one  in  five  elementary  students  and 
require  less  tlian  1  percent  of  the  yearly  school  budget.  The  average  one-way  bus 
trip  would  be  less  than  7  miles. 

Busing  has  become  a  symbol  of  sincerity  and  the  willingness  of  society  to 
repair  the  injury  to  its  minority  children.  The  future  of  our  educational  progress 
may  well  depend  upon  how  we  address  ourselves  to  the  challenge  of  busing.  The 
facts  speak  for  themselves  and  we  urge  you  to  let  the  courts  interpret  the  mean- 
ing of  these  facts  without  political  intervention. 

It  is  our  desire  to  enter  this  communication  in  the  record  of  the  House  Judic- 
iary Committee  in  its  hearings  on  busing. 
Respectfully  yours, 

Geoeqe  E,  BARnwEix,  Ph,  D..  University  of  Denver,  Professor^ 

Colorado  Civil  Rights  Commission. 

Denver  Commission  on  Community  Relations, 

Denver  League  of  Women  Voters. 

Colorado  Federation  of  Teachers, 

Denver  Federation  of  Teachers. 

Colorado  Labor  Council  (AFL-CIO), 

Black  Educators  United. 

Denver  Metro  Council  NAACP  all  branches. 

East  Denver  Ministerial  Alliance. 

National  Association  of  Social  Workers, 
Northern  Colorado  Cliapter, 

Greater  Park  Hill  A.s8ociation. 
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[Editorial  of  WNBC-TV,  New  York,  X.Y.,  Mar.  6, 19721 
BUSIXO 

When  Representative  Xorman  P.  Lent  of  Nassau  was.  asked  whether  his  pro- 
posed constitutional  amendment  against  busing  school  children  was  racist,  he 
replied  that  it  could  not  be.  He  said  he  took  the  language  for  his  amendment 
from  the  civil  rights  law  and  from  the  1954  Supreme  Court  decision  which  struck 
down  the  nation's  dual  school  system. 

The  decision  and  the  law  called  for  an  end  to  segregation  on  t^e  basis  of 
color,  but  at  the  same  time  decreed  that  youngsters  could  not  be  tissigned  to 
schools  on  the  basis  of  color. 

Father  Theodore  Hesburgh,  Chairman  of  the  Federal  Civil  Bights  Commission, 
opposes  the  amendment.  He  said  it  would  undermine  what  progress  we  have 
made  in  race  relations.  We  agree  with  Father  Hesburgh. 

Busing,  of  course,  is  not  the  sole  answer.  It  Is  an  expediency  only — in  some 
areas  badly  needed ;  in  many  others  sadly  unwise 

But  until  we  see  and  hear  opponents  of  busing  taking  up  the  cudgels  to  battle 
with  the  same  intensity  for  open  housing  to  break  down  patterns  of  segregation, 
we  will  have  to  believe  that  anti-busing  constitntional  amendments  are  racist 

Chairman  Celler.  Tlie  hearing  is  adjourned  and  will  resume  on 
Wednesday  at  10  o'clock. 

(Whereupon,  at  12 :25  p.m.,  the  hearing  adjourned,  to  reconvene  at 
10  a.m.,  Wednesday,  March  15, 1972.) 


SCHOOL  BUSING 


WEDNESDAY,  MARCH  15,  1972 

House  of  Representatives, 
Subcommittee  No.  5  op  the 
Committee  on  the  Judiciary, 

Washington^  D,C, 
The  subcommittee  met  at  10  a.m.,  pursuant  to  recess,  in  room  2141, 
Raybum  House  Office  Building,  Hon.  Emanuel  Celler  presiding. 

Present:  Representatives  Celler,  Brooks,  Hungate,  Mikva,  McCul- 
loch,  Poff,  Hutchinson,  and  McClory. 

Staff  members  present:  Benjamin  L.  Zelenko,  general  counsel; 
Franklin  G.  Polk,  associate  counsel;  and  Herbert  E.  Hoffman,  counsel. 
Chairman  Celler.  The  committee  will  come  to  order. 
The  Chair  wishes  to  read  a  statement. 

On  February  10,  the  committee  requested  data  from  the  Department 
of  Health,  Education,  and  Welfare  on  desegregation  and  pupil  trans- 
portation. The  subcommittee  requested  information  on  the  growth  of 
pupil  enrollment  and  transportation  in  each  State,  and  information 
which  would  show  the  amount  of  increase  or  decrease  in  pupil  trans- 
portation which  could  be  attributed  to  school  desegregation. 

The  subcommittee  also  requested  that  the  Department  furnish  spe- 
<jific  pupil  busing  information  for  those  school  districts  which  are 
implementing  desegregation  plans. 

The  Department  was  'also  asked  to  furnish  the  number  and  per- 
cent of  pupils  being  transported,  the  average  time  spent  in  transit,  the 
avera^  distance  traveled  by  students,  and  the  number  and  percent  of 
majority  students,  and  the  number  and  percent  of  minority  students, 
transported  pursuant  to  desegregation  plans  in  the  100  largest  school 
districts. 

The  subcommittee  has  now  received  information  from  the  Depart- 
ment of  HEW  setting  forth  such  pupil  enrollment  and  transportation 
data  as  the  Department  has  been  able  to  compile. 

This  information  does  not  indicate  the  number  and  percent  of  stu- 
dents transported  according  to  their  race,  nor  does  it  show  the  average 
time  spent  in  transit  or  the  average  distance  traveled. 

The  Department  advises  that  it  does  not  maintain  such  information. 

Furthermoie,  the  subcommittee  is  advised  that  the  Department  does 
not  have  available  transportation  data  on  school  districts  prior  to  the 
1970-71  school  year. 

Despite  these  shortcomings^  this  information  on  pupil  enrollment, 
school  desegregation,  and  pupil  busing  should  enable  the  members  bet- 
ter to  evaluate  the  consequences  of  pupil  busing  to  achieve  school 
.desegregation. 

(T47) 
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The  relevant  correspondence  and  statistical  information  supplied 
^A.?  ^^Partment  of  HEW  will  be  placed  in  the  record  at  this  point. 
(Ihe  information  referred  to  follows:) 

U.S.  House  of  Representatives, 

Committee  on  the  Judiciabt, 

„        ^  JX^MhifiQton,  D,C,f  February  10.  191^ 

Hon.  Elliot  L.  Richabdson,  ^^^rr^^ry  /v,  ijf/^. 

Secretary,  Department  of  HeaJtK  Education  .and  Welfare, 
^^  ashington,  D.C. 

u^^^^^I^^  writing  with  further  reference  to  forthcoming 
hearings  to  be  held  before  this  Committee  on  proposed  amendments  to  the 
I^JI^'miif  n/"^^^^  legislative  proposals  i-especting  the  transportation  and 
assignment  of  public  school  pupils. 

1  nJi,'*^??^^  be  helpful  to  members  of  the  Committee  In  evaluating  the  uropo.sals 
hp  ^L'iliPT^'"^"*^'^^".^'  Education,  and  Welfe re  would  furnish 

the  data  on  school  desegregation  and  pupil  transportation  identified  in  the 
enclosure  to  this  letter.  It  would  also  be  helpful  if  the  Department  would  Identifv 
any  information  as  requested  herein  that  i.s  unavailable. 

f.^^^U  questions  arise  in  connection  with  these  data,  the  staff  may  wish 
22S0    ^^"^^^'"^^  ^  ^^""^'^^  <^"°8«i  to  the  Committee,  tSone : 

Sincerely  yours, 

Emanuel  Celleb,  Chairman, 

DESBOEEOATXON  AND  PUPIL  TRANSPORTATION  STATISTICS 

raft/e  7— Growth  of  school  attendance  and  pupil  transportation  In  the  United 
•States. 

should  display  for  the  academic  years  1953-54  through  the  present 
frf^Jr!L^^\?f^}!^  ^^'i^'  ^^^^^^'^  enrollment;  (2)  total  number  of  pupils 
in«^?KH^'  P«'"^'^tage  of  total  enrolled  students  transported;  (4)  total 
Sn?s  enrollment;  (5)  total  number  of  non-public  sJhoSl 

ported  percentage  of  non-publlc  school  students  trans- 

Table  -^^-^f^aj^-by-State  transportation  data  for  the  academic  vears  1053-54 
ana  1905-67  through  the  present.  ^^^^'t 

«n^^^^^wl'^''"^lf'^'^'^^  t^^!  ^^^^^^  average  daily  pupil  attend- 

ance,  y)  the  number  of  public  .school  pupils  transported:  (3)  the  nercentaee 

nfmTlllfn'.Vi""'^^^^^  P^**  ^^^^^  expen^Sfes  fo? 

Whllo?riL  Q?"^'  information  may  be  provided  in  ftour  groiipin^rs:  (a) 
Southeastern  States;  (b)  Western  an*!  Southwestern  States;  (c)  Groat  Lakes- 
Plains  States,  and  (d)  North  Atlantic  States. 

Table  ///--Statistics  on  76  largest  school  districts  (indicate  the  percentage  of 
total  student  enrollment  represented  by  these  76  districts) . 
This  table  should  provide:  A.  The  number  of  public  school  students  enrolled 

of  Znrul^^;^.^^^,iS''"!*^       present.  Total  amount  and%^ 
or  minority  students  enrolled  and  number  and  percentage  of  black  dudIIs  at- 
tending schools  which  are:  (1)  0  to  49.9  per  ?ent  minority;  (2)  80  to  100 
percentminority,and  (3)  100  per  cent  minority!  *"'ii"'^"y»  l^;  w  to  iw 

distiirtslist^"*^^^^**"^"  requested  in  Table  11)  for  each  of  the  76 

^''^  don^^ans^"  transportation  data  in  school  districts  Implementing  desegrega- 
This  table  should  identify  those  scnool  districts  out  of  the  76  largest  districts 
t?e  ttbrsttTndic^^^^^^^  P'""''     ^^^^         ^^''""''^  «^ 

tion^plan^^  number  and  per  cent  of  pupils  transported  pursuant  to  a  desegrega- 

J^iL  Fii^^^^""^     increase  or  decrease  in  pupil  transportation  which  can  be 
attributed  to  desegregation  In  the  selected  districts. 

^li.Jl'^JI!:^^^r        ^P^"^  average  distance  travelled  by  stu- 

dents  transported  pursuant  to  a  desegregation  plan. 
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(d)  The  nnm»ier  and  per  cent  of  minority  students  transported  pursuant  to  a 
desegregation  plan  Indicate  the  number  and  per  cent  of  majority  students  trans- 
ported pursuant  to  a  desegregation  plan. 


Department  of  Health,  Education,  and  Welfare, 

Office  of  the  Secretary, 
Washington,  B.C.,  March  7,  mz. 

Hon.  Emanuel  Celleb, 
Chairman,  Committee  on  the  Judiciary, 
House  of  Representatives, 
Washington,  D.C, 

Dfjir  Mb.  Chairman:  Secretary  Richardson  has  asked  the  OflSce  for  Civil 
Rights  to  furnish  the  Committee  with  available  pupil  enrollment  and  transporta- 
tion data  as  requested  in  your  letter  of  February  10. 

Tliis  information  is  provided  herewith  in  three  attachments  which  correspond 
roughly  to  the  four  separate  tables  set  forth  in  your  enclosure.  An  explanation 
sheet  is  provided  with  each  attachment. 

Although  most  of  the  information  requested  is  available  and  has  been  fur- 
nished, some  of  It  is  not.  In  particular,  with  respect  to  Table  IV  of  your  enclosure, 
the  Office  for  Civil  Rights  does  not  have  available  transportation  data  on  a  dis- 
trict ^y  district  basis  prior  to  the  1970-71  school  year.  In  addition,  we  do  not 
maintain  information  which  would  indicate  the  average  time  spent  in  transit  and 
average  distance  travelled  by  public  school  students  transported,  either  on  a  dis- 
trict by  district  basis  or  on  a  State-wide  basis.  However,  it  is  possible  that  State 
education  agencies  or  other  State  agencies  maintain  information  of  this  kind. 

Furthermore,  Office  for  Civil  Rights  data  does  not  break  down  the  number  of 
pupils  transported  by  race. 

For  the  1970-71  and  1971-72  school  years,  we  have  provided  data  on  the  num- 
ber of  students  transported  for  the  100  largest  school  districts,  on  the  basis  of 
survey  returns  proceased  to  date.  As  indicated.  23  of  tb(se  districts  underwent 
new  student  desegregation  in  the  1971-72  year,-  according  to  out  knowledge. 
We  would  caution,  however,  that  although  desegregation  may  have  influenced 
the  transportation  trend  in  these  cases,  it  is  also  possible  that  other  factors  mav 
have  had  a  bearing,  such  as  changes  in  total  enrollment  and  in  the  educational 
programs  offered  in  the  districts. 

The  Office  for  Civil  Rights  is  currently  completing  the  processing  of  survev 
returns  to  derive  transportation  data  on  the  remainder  of  the  100  largest  districts 
and,  when  completed,  this  data  will  be  forwarded  to  the  Committee.  In  addition, 
we  are  also  able  to  obtain  similar  transportation  data  from  the  completed  survey 
returns  of  other  districts  around  the  country,  should  the  Committee  request  such 
additional  information. 
Sincerely  yours, 

J.  Stanley  Pottinoer. 
Director,  OjjUce  for  Civil  Rights. 


Department  of  Health.  Education,  and  Welfare, 

Ofhce  of  the  Secretary. 

„         ,  T  «  'Washington,  B.C.,  March  l$,m2, 

Mr.  Benjamin  L.  Zelenko, 

Ocnrral  Counsel,  Committee  on  the  Judiciary, 

Washington,  D.C. 

Dear  Mr.  Zeienko;  In  response  to  your  request,  I  am  transmitting  herewith 
fifteen  (15)  copies  of  pupil  enrollment  and  transportation  data.  This  will  supple- 
ment material  already  made  available,  and  is  based  on  the  Chairman's  written 
request  of  February  10. 

Attachment  C  (labeled  as  Tables  III/IV  A  and  B)  has  been  revised,  as  noted, 
to  include  data  for  districts  not  yet  processed  when  these  tables  were  initiallv 
brought  to  you  on  March  7.  Thus,  data  on  the  number  of  pupils  transported  for 
the  1070-71  and  1971-82  school  year.^  is  provided  for  88  of  the  100  largest  dis- 
tricts Inasmuch  as  only  93  ol  the  100  largest  districts  were  surveyed  la«t  fall, 
data  for  five  districts  is  still  lacking. 
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Although  Chart otte-Mecklenhunr,  North  Carolina,  implementeil  a  court-ordered 
dp.segregation  plan  in  1970-71,  we  are  advised  that  some  student  assignment 
ciianges  occurred  at  tl^e  start  of  the  1971-72  school  year  and  on  this  basis  the 
district  is  marked  with  an  asterisk.  You  will  find  on  Table  III/IV  A  that  deseg- 
regation figures  for  the  district  altered  between  the  1970-71  and  the  1971-72 
st-bool  years. 

Except  for  a  few  cases,  transportation  data  appearing  on  Table  III/IV  B  was 
derived  from  the  OCR  survey  of  individual  school  districts.  For  thfe  school  years 

1970-  71  and  1971-72,  each  school  campus  of  a  surveyed  school  district  was  re- 
qucKted  to  provide  the  number  of  students  transported  to  the  school  at  public 
expense.  This  question  formed  part  of  OCR*s  regular  annual  survey  of  school  en- 
rollment In  a  few  cases,  OCR  staff  telephoned  the  school  district  in  order  to 
secure  the  data  or  verify  the  returns. 

With  respect  to  your  request  for  integration  and  transportation  data  covering 
more  than  100  additional  districts  that  underwent  student  desegregation  in 

1971-  72.  I  have  discussed  this  with  OCR's  planning  and  evaluation  staff.  To  com- 
plete such  a  task  would  require  a  minimum  of  three  weeks.  Based  on  this  time 
projection,  I  don't  know  whet'ier  the  additional  data  would  still  be  of  help  to 
the  Committee  and  therefore  please  let  me  know  your  thinking  on  the  matter  as 
soon  as  possible. 

Sincerely  yours, 

W.  H.  VAN  DEN  TO<»N, 

A$8i8tant  to  the  Director,  Ofjiceior  Civil  Rights. 

Attachments  (15) 

EXPLANATION — ATTACHMENT  A 

Attachment  A  comprises  two  tables  in  reply  to  the  Committee's  first  request 
(National  Pupil  Enrollment  and  Transportation  Data;  National  Public  School 
Transi)Ortation  Data,  3929-30  through  1907-68) . 

The  Office  of  Educati  >n  does  not  have  available  national  data  indicating  the 
number  of  public  schooi  pupils  transported  and  the  percentage  of  those  trans- 
ported based  on  average  daily  attendance  for  the  1968-09.  1969-70,  1970-71 
school  years.  Therefore,  national  data  derived  from  the  special  informal  OCR 
survev  is  provided  in  the  firs^  table  for  these  years  where  possible.  In  addition, 
data  for  the  1967-68  school  year  is  also  derived  from  the  OCR  survey.  For  State 
totals  covering  the  1967-68,  1968-69,  1969-70,  and  1970  71  school  years,  see 
Attachment  B. 

Inasmuch  as  the  Office  of  Education  has  computed  the  percentage  of  public 
school  pupils  transported  on  the  basis  of  average  daily  attendance  and  not  of 
total  enrollment  since  the  1953-1954  school  year,  this  methodology  was  also  used 
by  OCR  in  its  special,  informal  survey  and  represents  available  HEW 
information.  , 

Also  enclosed  with  Attachment  A  Is  a  table  showing  national  transportation 
figures  on  a  yearly  basis  since  the  1929-30  school  year,  furnished  by  the  Office  of 

Education.  NATIONAL  PUPIL  ENROLLMENT  AND  TRANSPORTATION  OATA 


Public-school 
pupil 
enrollment 
total  (in 
thousands) 


Average 
daily 
attendance, 
total 


Public-school 
pupils 
transported, 
total 


Percent 
public-school 
pupil 
transported 
(based  on 
average  dailv 
attendance) 


Non-public- 
school 
pupil 
enrollment 
total 

(estimate)  (in 
tl-9usanas) 


Non-public* 
school 
pupils 
transported, 
total  (for 
States 
reporting) 


Schooi  year: 

1953-  54 »...-......'..  28.100 

1954-  55*   29.549 

1955-  56i   30.6M 

1956-  571  .:...>  31.719 

1957-  58'....... ...»  32.951 

1958-  591...........  34.081 

1959-  60  <   35.182 

19^-611   36.281 

1961-  621.......:.:..;  37.464 

1962-  63»........'...  38.749 

1963-  64»   40.187 

1964-  65 »   41.416 

1965-  661....,.;.:.:...  42.173 

See  footnotes  at  end  of  table,  p.  751. 


25,643.871 

8.411,719 

32.8 

4.200 

42, 278 

4.400  .. 

27.740.149 

9.695.819 

35.0 

4.600 

145.963 

29.722.275 

10.861.689 

36.5 

5.100 

104.095 

5.400 

32,477.440 

1*2.225.(42 

37.6 

5.600 

i28,7i5 

34,682.340 

13.222.667 

38.1 

5.900 

155.378 

"'"'37."405."058'" 

"i4.'475."778"'"" 

6.300 

179.108 

6,300  ... 

39, 154.497 

is,  536, 567 

39.7 

6.300 

417.154 

ERIC 
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NATIONAL  PUPIL  ENROLLMENT  AND  TRANSPORTATION  DATA 


rtroenl 

Noii-pt.*bfic- 

NOA-piMio- 

public-school 

school 

school 

Public-school 

pupil 

pupfl 

^pils 

pupti 

Averaie 

Public*school 

transported 

enrollment 

transported. 

enroliment 

daily 

pupils 

(based  on 

tout 

toUl  (for 

toUl  (in 

attendance. 

transported. 

averafe  daily 

(estimate)  (in 

SUtes 

thousands) 

total 

total 

attendance) 

thousands) 

reportinc) 

School  year: 

im^Ji  

43.039 

6.200 

1967-68'  

43.891 

41.625.502 

17.  152:847 

41.2 

6.000 

548.416 

1968-69 «  

44.944  . 

5.800 

1969-70'  ...w.         45.619     43.773.489     18.396.372  42.0  5.600 

i97c-7n  45,904  M2.495.346   5.500  

1971-721............       M5.900    .;   *  5.300   


>  Data  furnished  by  Office  of  Education. 

s  Data  indicatint  average  daily  attendance,  number  of  public  school  pupils  transported*  and  percentage  of  poblic  school 
pupils  transported  (based  on  average  daily  attendance)  f  tirnished  through  special,  informal  Office  for  Civil  Rights  survey 
conducted  January- February  1972.  Since  several  States  were  unable  to  furnish  data  for  the  1968-69. 1970-71  and  197 1-72 
school  years,  national  totals  for  these  years  cannot  be  compiled. 

'Estimated. 

*  Projected. 

NATIONAL  PUBLIC  SCHOOL  TRANSPORTATION  DATA-'1929-30  TO  1967-«8 


TABLE  46.-NUMBER  AND  PERCENT  OF  PUBLIC  SCHOOL  PUPILS  TRANSPORTED  AT  PUBLIC  EXPENSE.  AND  CUR« 
RENT  EXPENDITURES  FOR  TRANSPORTATION:  UNITED  STATES,  1929-30  TO  1967-«8 


Pupils  transported  at  public 
expense 

Expenditure  of  public  funds 

Total, 

Average 

Percent  of 

excluding 

cost  per 

Total 

total 

capital  outlay 

pupil 

School  year 

enrollment 

Number 

enrollment 

(in  thousands) 

transported 

(1) 

a> 

(3) 

(4) 

(5) 

(6) 

1929-30......................... 

........  25.678.015 

1.902.826 

7.4 

$54,823 

928.81 

1931-32. . . . . . . .:. 

.;.;.;..  26.275.441 

2.419,173 

9.2 

53,078 

24.01 

1933-34.. ..  . .  ... ;. . 

;.-.;.-...  26,434,193 

2.794.724 

10  6 

53,908 

19.29 

ld3S-36...-;.;...-.......V..w..:, 

..:.;.;.--  26.367,098 

3. 220.638 

12.3 

62.653 

.  19.27 

1937-38. .. . . . ....... 

:.:.:.;...-  25.975.108 

3. 769,242 

14.5 

75.637 

20.07 

1939-40....:.;:.:.;.:..;:..-.:;.....;, 

:.-.:;..'...-.  25.433.542 

4. 144. 161 

16.3 

83.283 

20. 10 

1941-42. . . ;. ..:... . .:....;..;. ... .: 

:.:.;.....  24.562.681 

4. 503  081 

18.3 

92. 922 

20.64 

1943-44... ....:..:. ...:.:.:...:.-.. 

.;......  23.266,616 

4.512.412 

19.4 

107.754 

23.68 

1945-46...;..;..;............ 

;...;...,  23.299,941 

5,056.966 

21.7 

129.756 

2S.66 

1947-48.....:.;.  .;.;..;...:..:..: 

.:.:;.;...  23.944.532 

5.854.041 

24.4 

176,265 

30.11 

1949-50... . ;. .:. . . ;. .:.-.:. . . ;. ; 

........    25,  111,427 

6.947.384 

27.7 

214.504 

30.83 

1951-52  .:.;......;.;.:.. 

:;...;;.;  26.562.664 

7.639,130 

29.0 

288.277 

34.93 

1953-54........;:;...;.;.;...'; 

;:....:...  125.643.871 

18.411,719 

32.8 

307. 437 

136.55 

195S-56. . .; .;......  .....•...:.:;..; 

w.;;...  127.740,149 

19.695.819 

35.0 

353.972 

136.51 

1957-58. ... .;; ...:;;. .;.;;.; ; 

.:..:..;..  129.722,275 

110.851.689 

36.5 

416,491 

138.34 

1  12.  225. 142 

37.6 

486.338 

139.78 

i96i-«2 ...  ....:.....:.....;....- 

............  '34,682,340 

>  13.  222.667 

38.1 

576,361 

143.59 

1963-64  ..  .:;;.;.;;;.....;;.;. 

.;:;.>.....  1  37.405,538 

'  14.475,778 

38.7 

673.845 

146.55 

1  15, 536,567 

39.7 

787. 358 

150.68 

1967-«8....  .:.,.>....;;........., 

140.827.965 

1  17.  130,873 

42.0 

981,006 

157.27 

I  Pupils  in  average  daily  attendance. 

Source:  U.S.  Department  of  Health.  Education  and  Welfare.  Office  of  Education,  Statistics  of  State  School  Systems,  and 
unpublished  data. 

EXPLANATION — ^ATTACHHENT  B 

This  attachment  comprises  tables  showing  .state-by-.state  average  daily  attend- 
ance and  transi)ortation  data  requested  by  the  Committee  for  the  school  years 
11K33~.54  through  11H57-08.  These  tables  were  furnished  by  the  Office  of  Kducatiou. 
and  also  convey  additioiml  related  inform.itlon  not  speciflcally  requested. 

ALSO  al;tiiched  are  two  t^ihles  from  the  Office  of  Mucation  indicating  stjite-by- 
stjito  projected  average  daily  attendance  for  the  lOfiO-70  and  1970-71  .school  >e  irH. 

Finally,  four  tiibles  are  provided  iiitlicatiug  the  stiite-by-sUite  results  of  the 
siK^cialt  infonual  OCR  sur\'ey  condiictetl  Janiiary-]^\*hniary  1972,  Figure;:  were 
oliraiiied  by  contacting  State  education  agencies  which,  in  most  cftsos,  did  not 
have  figures  for  the  3071-72  sciiool  year.  In  addition,  ns  imlifnted.  some 
stateji  ladced  data  for  some  of  the  i>revious  ^ehoo]s  years  covered  in  the  survey. 

.SO-440'-.72-"i,t  2  ^11 
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EXPLANATION — ATTACHMENT  C 

Attachment  C  comprises  two  tables.  The  first  table  (labeled  III/IV-A)  indi- 
cates for  the  100  largest  school  districts  total  enrollment,  number  and  percentage 
of  minority  and  Negro  pupils,  and  the  number  and  percentage  of  black  pupils 
attending  schools  at  various  levels  of  minority  isolation.  This  data  covers  school 
vears  190-^1971  and  was  obtained  from  the  annual  OCR  school  district  surveys. 

The  second  table  (labeled  III/IV-B)  indicat^es  the  number  and  percentage  of 
pupils  transported  at  public  expense  for  the  1970-71  and  1971-72  school  years  in 
the  100  largest  school  districts.  This  data  (unedited)  was  obtained  from  the 
annual  OCR  school  district  surveys.  However,  the  question  pertaining  to  the 
number  of  pupils  transported  at  public  expense  was  not  included  in  the  OCR  an- 
nual survey  prior  to  the  1070-71  .school  year.  In  the  second  table,  an  asterisk  next 
to  the  name  of  the  school  district  indicates  that  tiie  district  underwent  new  stu- 
dent desegregation  in  tlie  1971-72  scho';l  year,  bat«d  on  information  available 
to  OCR. 

CODB 

♦—Districts  with  1971  Desegregation  Plans  (23  districts*  21  court  plans;  2 
HEW  plans—Wichita,  Kansas  and  Virginia  Beach,  Va.). 
XA— Data  Not  Available  At  Time  of  Compilation— November  19, 1971. 
NS— District  Not  Surveyed  That  Year. 

IR — Insufficient  Response  To  Pupil  Transportation  Question  (i.e. :  less  than 
75%  of  the  district's  schools  answered  the  question ) . 

Table  II I/IV— Revised  Maech  9,  1972* 

ONE  HUNDRED  LAROEST  (1970)  SCHOOL  DISTRICTS  TOTAL  PUPILS,  MINOUnY  PUPII^  AXD 
BLACK  PUPILS,  FALL  li68.  1969,  1070  AND  1971 

(All  data  is  final  except  for  1971,  which  is  unedited) 

CODE 

•—Districts  with  1971  Desegregation  Plans  (23' districts:  21  court  plans;  2 
HEW  plan«— W'ichita.  Kans..  and  Virginia  Beach.  Va.) 
XA— Data  Not  Available  At  Time  of  Compilation— March  9, 1972. 
XS— District  Xot  Surveyed  That  Year. 
Tbr»  100  largest  districts '  account  for  approximately : 

23%  of  all  public  olementary  and  secondary  school  pupils  in  the  continental 
TJiiit(»a  Statos:  (44.0  million  total  pupils  in  the  continental  T'nited  States;  10-5 
million  pupils  in  the  100  largest  districts). 

of  all  minority  pupils:  (9.4  million  minority  pupils  in  the  continental 
United  States:  4.5 million  minority  pupDs  in  the  100 largest  districts). 

Til^o  of  all  black  pupils:  (0.7  million  black  pupils  in  the  continental  United 
States ;  3.4  million  black  pupils  in  the  100  largest  districts). 


>Th*Ji  r(^vi«?ion  of  Tablo  III/IV  A  provldrs  till  1071  Onta  for  15  of  tbo  24  districts  for 
whii-h  t!>71  data  wns  not  proviou««ly  avallnble.  Two  addilJon:»l  districts  (Philadplphia  and 
Srattlo)  jiro  still  bcinp  rompiled.  and  the  sovcn  remaining  Oistricts  were  not  surveyed  in 
lf»71.  n'hov  arc  coded  "NS''  for  that  year — Not  Surveyed.) 

5 1970  data. 
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Table  III/IV  B— Revised  3/9/72* 
100  largest  (1970)  school  districts/pl'pjls  transported  \t  public  expense 
(Fall  1970  and  1971  Unedited  Data) 

CODE 

• — Districts  with  1971  Desegregation  Plans  (23  districts;  21  court  plans;  2 
IIKW  plans— Wichita,  Kans.  and  Virginia  Beach,  Va.) 

XA— Data  Not  Availahle  At  Tiiueof  Compilation— 3/9/72, 
NS— IMstrict  Not  Surveyed  That  Year. 

IR — Insufficient  Resijonse  To  Tnpil  Transiwrtation  Question  (I.e.  :  le,ss  than 
7«>%  of  the  dist  rict's  schools  answered  tlie  question ) . 

TABLE  lll/IV-B-100  LARGEST  (1970)  SCHOOL  DISTRICTS  PUPILS  TRANSPORTED  AT  PUBLIC  EXPENSE  (FALL 

1970  AND  1971  UNEDITED  DATA) 

ISee  code  and  footnotes  on  first  page] 


Total  pupils 
in  schools 
which 
answered  the 
transportation 
question  - 


Pupils  transported 
Number  PercentofA 


Number  and  percent  of 
scho(ris  which  answered 
the  transportation 
question 


Number 


Percent 


Akron,  Ohio 

1970...  

1971..;......  .  .       .  . 

Albuquerque,  New  Mex.. 

1970  -.-  .  .  .......  -.  .  .. 

1971.......' .. 

Anne  Arundel  County,  Ml  (Annapolis). 

1970    .. 

1971   ...  .  ......   ...  .  ... 

Atlanta,  Ga : 

1970...   ........  .  .... 

1971.:: ...  :  .....;.  .:.;:..  ::: .: 

Austin,  Tex.  * 

1970...  .........     .  .  .....  ...  .. 

1971 ....... . . .". . . . ; . . . ... : 

Baltimore  City.  Md.' 

1970.............  ......   .  .  ...^  .. 

1971..: .  : :    : .  ... 

Baltimore  County.  Md.:< 

1970...  ...     ..   .  .......  .... 

1971.::....:^;.:. .; ... 

Rirminsham,  Ala.' 

1970     

1971   ...     .  .  ..  .  .  . 

Boston,  Mass.:^ 

1970. ..... ..... . ... .  ... . .     . . ....  .  .  . . 

1971 . .". .". . ...  . . . . .  . 

Brevard  County,  Fla.  (Titbwille)-. 

1 970 . . . ... ... ... . . . .  ... .  .  .  .  . . . .  .  .  .  . 

1971...:.......:....:  

Broward  County,  Ra.  (Fort  Lauderdale):* 
1970 ........ . . .  .... . . . . . . .  ..... . . 

1971 . . .;:;:. 

Buffalo,  N.Y 

1970 ...... . . ... . . ...... . . ..... . . 

1971 . ..;....'.....;;.:.....:.:.....;..:.-.. 

Caddo  Parish,  La.  (Shreveport): 

1970 . . ... . . ..... ... ... .  .  . . . . . .....  . , . 

1971 . . . ;. . . ... . . ...:;;.:. . . .  .j...; ... 

Charleston  County,  S.C.:< 

1970 . . ... . . .  ....... .............. . . 

1971.. . . . . . . . .:. .......... .:.:.:. . . 

Charlotte*  Meek  I  enburjr  County,  N.C.:* 
1970...-  

1971...:  .,;...........-.:,.;,; 

Chatham  County.  Ga.  (Savannah)'* 
1970  . 

1971 .:.:,l;  . . .;;.:;: 


56, 4Z6 

2.004 

3.6 

68 

100.0 

55,570 

2, 157 

3.8 

67 

100.0 

83,  IZl 

25,972 

31.2 

108 

99.1 

82,559 

29, 172 

35.3 

108 

98,2 

74.021 

46,805 

63  2 

98 

100.0 

75,654 

49, 179 

65.0 

97 

100.0 

105,598 

0 

0 

150 

100.0 

100. 316 

1,664 

1.6 

154 

100.0 

54,662 

2,875 

5.3 

73 

98.6 

55, 565 

6,381 

1L4 

72 

100.0 

192,458 

55, 462 

28.8 

218 

100.0 

190, 735 

56, 597 

29.7 

218 

100.0 

132,942 

71,621 

53.9 

i78 

98.9 

134. 313 

74,272 

55.3 

181 

98.6 

61,994 

0 

0 

95 

100.0 

59, 907 

0 

0 

93 

100.0 

93,791 

2,598 

2.8 

201 

98.5 

86.214 

3,032 

3,5 

186 

91.6 

61.085 

21,  OU 

34,5 

67 

98.5 

61.979 

20,462 

33.0 

68 

100.0 

117.324 

28,299 

24,1 

124 

98.4 

122.376 

40, 799 

33.3 

141 

100.0 

70.305 

11,631 

16.5 

95 

100.0 

68.217 

i:,571 

21,4 

99 

100,0 

53,866 

12,685 

23.5 

78 

100,0 

53,420 

14.210 

26.6 

80 

100.0 

57,410 

24.834 

43,3 

84 

100.0 

56,367 

25.780 

45.7 

83 

98.8 

82.507 

46.076 

55.8 

108 

99,1 

80.488 

46,849 

58,2 

105 

97.2 

40,297 

13,749 

34,1 

61 

98.4 

37,712 

19, 378 

51,3 

61 

100,0 

'This  revision  of  Table  III/IV  B  provldpn  nrpvloiisly  unnvallnblr  pupil  tranRportntlon 
datH  for  2«<ll«trirth. 
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TABLE  ni/IV-B.~100  WRGEST  (1970)  SCHOOL  DISTRICTS  PUPILS  TRANSPORTED  AT  PUBLIC  EXPENSE 
(FALL  1970  AND  1971  ONEDITED  DATA)--Continue(l 
[Sec  code  and  footnotes  on  first  page] 


Total  pupils 
m  schools 
which 
answered  the 
transportation 
question 


Pupils  transported 


Number  and  percent  of 
schools  which  answered 
the  transportation 
question 


Chicago,  10.:^ 

1970.  .  . 

1971...; :::  :       ' ■ 

Cincinnati,  Ohio: 

1970.....  

1971..;..  : 

Clark  County,  Nev.  (Las  Vegas):  "  ' " 

1971 f;;.:? " ^ :r ?^^-' •  ■  ■ 

Cleveland,  Ohio: 

1970,..-,  ... ,  

1971...., :,  '  —-^-"  -  <-<<^-^ 
Cobb  County,  Ga.(MarietYa):  "  ------------- 

1970..  

l97l..:::.Z^^!!^:;C^vr;?"^^:"" 

Columbus,  Ohio:  * 

1970..  

1971.  -     -  ■  ■  ■■ 

ComptOn,Cal'f.: 

1970  :  

1971..  .         -':':*;  ::::'V'*'-'''^ 

Corpus  Christi,  Tex,- *"  """" 
1970'......-,-,-.-....-  

1971..  .. .' ,    M  "  ::::":^r' 

Dade  County,  Fla,  (Miami): 
1970  -  - 

1971   ;      ^        V: ' 

Dallas,  Tex.  •  ' 
1970.,-.   -  - 

1971....:.-  .  - 

Dayton,  Ohio 
1970... 

1971...- : :  ;.■  ■  ■ 

DeKalb  County,  Ga  (Decatur): 

1970.......    .   .  - 

1971.....  .. ..   .,  ;  ::. 

Denver,  Colo,: 

1970  

1971   ..  .. 

Des  Moines,  (owa. 

1970...-  ...  .    ^  . 

1971,...::.....  -  ■  "      ■  ■ 

Detroit,  Mich., 
1970,,.-. 

1971..-.   .  /  :  ■  ■ 

Duval  County,  Fla.  (Jacksonville):*  ' 
1970,.-.. .  -  -  

1971....;....  '    r  ■ 

East  Baton  Rouge  Parish,  La.: 
1970  ,  . 

1971.,...-   -  -      -     ---  --  - 

El  Paso,  Tex,' 

1970.,.-... 

1971,,..-... 
Ewambia  County,  Fla,  (Pensacola): 

1970.. 

1971..,-  . 

Fai.  IX  County,  Va.  (District  of  Columbia  area)': 
i970.. 
1971  NS, 

Flint,  Mich,-  * 

1970....  . 

1971  ..; 

Fort  Wayne,  Ind.:^ 

1970.... 

1971.,.     .  ' 
Fort  Worth,  Tex.:* 

1970.......  ,.  . 

1971....   ..  " 

Fresno,  Calif,: 

1970....  .. 

1971.-,:.  

Gardar^  Grove,  Calif.: 

1970...-.:.  

1971,...  .  _  .\    ;  ■ 


Number  Percent  of  A  Number 


percent 


577,679 
572,659 

4,608 
2,808 

,8 
.  5 

630 

100.0 

00  c 
99.  9 

84, 199 
81, 713 

4,889 
4,507 

5.8 
5  5 

109 
107 

100.0 
99.1 

--:-> 

73,822 
73,745 

12, 830 
14,718 

17,4 
19,9 

91 

100.0 
inn  n 

-:-:-> 

153, 619 
145.806 

3, 156 
3,514 

2.1 
2.4 

189 
184 

100.0 
97  4 

44, 424 
45,661 

33,766 
33,403 

76.0 
73.1 

56 
56 

96.6 

loo.  0 

-X.:- 

109, 329 
106,339 

6,418 
8,626 

5.9 

8.1 

169 
168 

100,0 
96.6 

.»> 

40, 364 
34, 202 

3,870 
3,312 

9.6 
9.6 

42 
Jo 

100.0 

45,809 
45, 900 

628 
838 

1.4 
1.8 

62 
64 

98.  4 
100.0 

236. 533 
241,841 

31.288 
36, 514 

13.2 
15.0 

229 
234 

99.1 
98.7 

157,742 
156,  394 

5,079 
12,154 

3.2 
7.7 

176 
179 

97.2 
97.8 

56,609 
55, 041 

4,081 
3,552 

7.2 
6.4 

69 
69 

100.0 
100.0 

85,570 
88, 012 

38,453 
47,  373 

44.9 
53.  ^» 

104 

111 

95.4 
100.0 

97,928 
94, 808 

14, 753 
14,354 

15.1 
15.0 

121 
120 

100.0 
100.0 

45, 375 
41,392 

4,931 
4,886 

10.9 
11.8 

83 
77 

100.0 
93.9 

284,396 
263, 206 

17,312 
14,985 

6.1 
5.6 

334 
311 

100.0 
94.8 

122, 493 
117,576 

35,963 
42,651 

29.4 
36.2 

138 
133 

100.0 
100.0 

63, 044 
63,239 

25,898 
28,548 

41.1 
45.1 

100 
98 

98.0 
95.1 

58,313 
56, 252 

4, 737 
4,024 

8.1 
7.1 

57 
52 

91.9 
85.2 

46,987 
43,350 

23,430 
23,386 

49.9 
53.9 

70 
64 

100.0 
91.4 

132, 803 

85,252 

64.2 

161 

99.4 

45,659 
36, 568 

2. 092 
518 

4.6 
1.4 

56 
48 

100.0 
88.9 

43,400 
41,956 

7,971 
8,946 

18.4 
21.3 

58 
57 

100.0 
95.0 

87,673 
81,935 

2,979 
6,861 

3.4 
8.3 

115 
112 

99.1 
99.1 

57, 508 
55, 783 

6,473 
6,801 

11.3 
12.1 

77 
75 

100.0 
100.0 

49, 818 

51,311 

9,681 
8, 364 

19.4 
16.3 

64 
66 

94.1 
98.5 
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TABLE  III/IV-B— 100  LARGEST  (1970)  SCHOOL  OlSTRICTS  PUPILS  TRANSPORTEO  AT  PUBLIC  EXPENSE 
(FALL  1970  ANO  1971  UNEOITEO  OATA)— Continued 
[See  code  and  footnotes  on  first  pase] 


B 


Total  pupils 
in  schools 
which 
answered  the 
transportation 
question  ■ 


Pupils  transported 
Number  PercentofA 


Number  and  percent  of 
schools  which  answered 
the  transportation 
question 


Number 


Percent 


Gary,  ind  : 

1970  

1971  

Granite,  Utah  (Salt  Lake  City): 

1970........-.-.,-..-.-   

1971  Ns. . .... . . :" 

GreenvilleCounty.S.C.:' 

1970  -  .  .. 

1971  ..... . . ;  ■  ■ 

Hillsborough  Coun^,  Fla.  (Tampa):* 

1970..-.....-.../.....:  -  --- 

1971  ": 

Houston,  Tex.:* 

1970...-....-.-.--.-  -.  -  

1971  t::: 

Indianapolis,  Ind.: 

1970......  .....   

1971.......;;;.;.;.^;;.; 

Jefferson  County,  Ala.  (Birmingham  area): 

1970....-....-.-.        . .   

1971  :  "  ':" 

Jefferson  County,  Colo.  (Lakewood): 

1970  

1971  Ns...:".,\\.::;v:;:^:^:::  "r'.r 

Jefferson  County,  Ky.  (Louisville): 
1970  -.  

1971  1 

Jefferson  Parish,  La.  (Gretna):*  "~ 

1970................ ...  

1971......... .. . . ":" " " "  v: 

Kanawha  County,  W.  Va.  (Charleston): 
1970  

1971  . 

Kansas  City,  Mo.:* 

1970....-....-.--.  

.  i97i....:...;;;.;;;;x:v:-:^::.:::x:: 

Long  Beach,  Cahf.- 

1970................  .  

1971...........:..  . 

Los  Angeles,  Caltf.v 

1970....-...-.-.,.-...  

1971....;-..:. .;.:;:";:;."::" " " 

Louisville,  Ky.:* 

1970  

1971 ;:;"":":";  ":":r: 

Memphis,  Tenn.'.' '~ 

1970........  

1971.. ... . ..-.7.:. . . ": "  "'.;:"" " *:* r 

Milwaukee,  Wis.v 

1970..-...-.....-......-.-^-.-  

1971 . . ...  . . . . ..... . .  .C.  -    : ::  '  .*- 

Mmneanolis,  Minn.v  ' *"'"*■ 
1970..-..-  

1971........."  :  ; '.".V::*.;:""*."-;".' 

Mobile  Coumty,  Ala.:*           "  "    *  " 
1970..........  

1971 . .... . ....:. . . . r      •  • ": V.' 

Montfomery  County,  Md.v 

1970....,..../..  

1971  Ns...,.v: ..:.:'.:  '":'::";*":';; 

Mount  Olablo,  Calif.:         ^  ............... 

1970...   

197 1  NS . . . ,  ;.v. : ; ;:"  ■  ■ ;  ;*•**"  y::^ 

Muscotoo  County,  Ga.  (Columbus):* 
1970......   

1971 ........ . .-. . .  " " * ":" *: " " ":V:*. 

Nashville-Oavidson  County,  Tenn.:*    "  ^ 

1970...-.-.-.....-...,.   

1971   ::::: 

New  York,  N.Y.:'"*"*' 

1970......,.;......  

i97i....;....v;.;...C"ir:.::*:'"":T:': 
Newark,  N.J.:- 

1970  . 

1971 . ..-.:;... ... .  \  .  " 


.>.-..  46,036 

43,703 

2,250 
2,912 

4.9 
6.6 

51 
45 

98.1 
93.9 

62,767 

11,924 

19.0 

73 

100.0 

57,222 
57,160 

23, 358 
23, 977 

40.8 
41.9 

103 
88 

100.0 

90.  9 

.....  101,211 
100,756 

28. 698 
47, 969 

28  4 
47.6 

122 
124 

94.6 
99.2 

206.718 
218,401 

9, 162 
15, 202 

4.4 
6.9 

203 
219 

88.3 
96.9 

......  104.631 

9,143 
7,802 

8.7 
7.6 

122 
121 

99.2 
99.2 

IR 

54,161 

IR 

30.713 

IR 
56.7 

IR 
76 

IR 

96.2 

67,292 

22, 037 

32.7 

93 

98.9 

.....  93.454 
95.660 

54,413 
57,559 

58  2 
60  1 

94 
98 

100.0 
100.0 

.....  61,538 
59,628 

41,880 
43.691 

68.1 
73.2 

73 
73 

96.1 
96.1 

52.888 
52,617 

27,692 
27, 138 

52.4 
51.5 

130 
127 

100  0 
100.0 

67,467 
...v.  68,335 

9. 543 
10,813 

14.1 
15.8 

94 

99 

94  9 

100.0 

69. 927 

.>;;.;      69, 205 

2,800 
3, 105 

4.0 
4.4 

79 
79 

100.0 
100.0 

634,281 
573,647 

32, 539 
33, 040 

5.1 
5.7 

577 
522 

99.0 
89.2 

52.372 
.:.".>.  50,440 

460 

503 

.9 
.9 

67 
67 

98.5 
100.0 

147,708 
...:.:.  130,329 

2,040 
1,655 

1.4 
1.3 

156 
145 

98.  7 
90.1 

132,349 
..x.>  128,441 

8,256 
7,817 

6.2 
6.0 

157 
153 

100.0 
97.5 

66,938 
65,201 

3,156 
4,695 

4.7 

7.2 

118 

122 

100.0 
100.0 

69, 791 
-;.;.:.  66,593 

18,147 
26, 285 

26.0 
39.5 

83 
82 

100.0 
,100.0 

:..»  124,380 

51, 424 

41.3 

186 

99.5 

48,395 

10, 491 

21,7 

59 

100.0 

42.010 
.>:.;.         40, 224 

10,580 
14,916 

25.2 
37.0 

67 
66 

100.0 
98.5 

95,313 
88,190 

32,574 
43,132 

34.2 
48.9 

141 

136 

100.0 
100.0 

....  1,140,359 
..:.;.  1,055,230 

273,825 
279,826 

24.0 
26.5 

925 
1,002 

100.0 
93.2 

78,456 

3, 214 
4, 461 

4.1 
5.9 

91 
90 

100.0 
96.8 

825 


TABLE  Itl/IV-B.— 100  LARGEST  (1970)  SCHOOL  DfSTRICTS  PUPILS  TRANSPORTED  AT  PUBLrC  EXPENSE 
(FALL  1970  AND  1971  UNEDITED  DATAK-Continued 

[See  code  and  footnotes  on  first  page] 


Total  pupils 
m  schools 
which 
answered  the 
transportation 
question  - 


1970       -  - 

197 1  . . . ;. . . . . ... . .... : 

Richmond,  Cahf.: 

1970  o .  - ... . . . . ...  . . . . .       - . . 

1971 ..... . ...... . 

Richmond,  Va.: 

1970   .  ..  . 

1971  . . . . ..... .  . . 

Rochester.  N.Y.: 
1970  

197 1  . . . ...  ...... .  .:.  . . : : 

Rockford.lll.: 

1970.................................  ..... 

197 1 . . . . ;  v^. . 

Sacramento,  Calif.:^ 

1970.............   w 

1971  . . . . . : . . 

San  Antonio.  Tex.: 

1970.... .. . . ...... ......  . . 

197 1 . . . . ;;. . . . ; 

San  Oiego.  Calif.: 

1970  . . 

197 1 . . . . . . . .  ...u; 

San  Francisco,  Calif.: 

1970  .............^  .-..V 

1971 .... .. . . ....... ;. . . . . 

San  iuan,  Calif.  (Carmichael): 
1970  

1971  Ns. . . ..... . .:  . . . . . ...... . . 

Seattle.  Wash.:- 

1970. ... ....... . .... . .-  ... . . . . . 

1971....:....  V....;  ..V.:... 

Shawnee  Mission,  Kans.  (Kansas  City  area): 
1970...... . ....... . . . ... . . . .... .  .w.-.-. .  .w. 

1971....-....;-.,...-..;;....:,.:;. 


Pupils  transported 
Number  PercentorA 


Number  and  percent  of 
schools  which  answered 
the  transportation 
question 


Number 


Percent 


Norfolk,  Va.:* 

1970     ,  . 

1971  .;..:.;.:.-    ..  .  ,:"":v 

Oakland, Calif.:'        '   ■     - "       *  ------ 

1970   

1971  ;...;..  .-.;..".:"" " 

Oklahoma  City,  Okla.:^ 

1970  

197 1  .-. .;:.-. .-.; ;. . .  .:,.:. . .:;;";  . " ': ' "  * ' 

Omaha,  Nebr.:* 

1970  ---- 

1971....;..;...;...';   .:.  :.  :::: 

Orange  County,  Fla.  (Orlando):* 

1970......  -  

1971....;. .;:.:.; . . .;;; . .  .  .  . ...  .:"  :;; '  * :"  :* ' 

Orleans  Parish,  La. (New  Orleans)* 

1970  

1971 .  ;. .; . .;; . . . . .; . . .; ;; . ; :"  . :  :*  v ' 

Palm  Beach  County,  Fla.:* 

1970  ....>.  . ... . ...... . . ..... . . . 

1971   .;  .:.; .  ^. .-.:... ..;:.:  . .  .; : . 

Philadelphia.  Pa.: 

1970..........  ...........  -.- 

1971....;..  ;....;:..  ::::   ::- " 

Pinellas  County,  Fla.  (Clearwater)-* 

1970... .. . .  ..  .. . ..  .  .. . ...... ... .. ... .  .  „ 

1971....;..;;:...;;;,  ;;.;;;.;.; 

Pittsburgh,  Pa.:^ 

1970....  .................  . 

1971.....;..; .;...;.;...;; .  .,:\  ::; 

Polk  County,  Fla  (Bartow) 

1970..:. . . . . .. ... . .  ..  ... -  - 

19/1....; ..;... .;.;...;;;; .  .v.;;; ...;;" 

Portland,  Oreg.: 

1970...... ...  -. . . . . . ....  .... . ......... . 

197 1 ....; . .; .:.; . .;..;. . . .;;.. . .;;; . . ..;:... . 

Prince  Georges  County,  Md.  (District  of  Columbia 
area). 


-52,605 

703 

1.3 

70 

97.2 

49,693 

637 

1.2 

71 

98.6 

IR 

IR 

IR 

IR 

IR 

65.174 

1,528 

2.3 

97 

96.0 

69,667 

12,465 

17.9 

112 

99.1 

69,130 

14,690 

21.2 

112 

100.0 

62  684 

1  9 

99. 0 

62,' 458 

1.064 

1,7 

94 

95.9 

IR 

IR 

IR 

IR 

IR 

82.750 

31.010. 

37.4 

93 

97,9 

106  269 

6  696 

0.  3 

loo 

97,9 

108,'947 

8.' 288 

7.6 

141 

99.3 

66,009 

19,321 

29.3 

92 

98.9 
98.8 

65.038 

25,920 

39.9 

83 

279,829 

18.496 

6.6 

275 

100.0 

NA  .. 

85.117 

34.183 

40.2 

112 

100.0 

86,878 

36.332 

41.8 

114 

100.0 

73.481 

9.  242 

12.6 

115 

100.0 

68,335 

9,809 

14.4 

112 

97.4 

54,380 

22.719 

41.8 

87 

100.0 

55,343 

24.483 

44.2 

88 

100.0 

76,206 

6,619 

8.7 

122 

100.0 

76,462 

6,558 

9.1 

119 

99.2 

160,897 

72.740 

45.2 

227 

100,0 

162,828 

76.155 

46.7 

232 

100.0 

41.492 

4,213 

10.2 

61 

100.0 

41,390 

4. 538 

10.9 

61 

100.0 

47.988 

7.676 

16.0 

83 

100.0 

44.989 

17.688 

39.3 

83 

100.0 

45.500 

8.263 

18.2 

56 

100.0 

44,152 

13.425 

30.4 

59 

100.0 

34.126 

3, 847 

n.3 

57 

78.1 

42.131 

3,352 

7.9 

71 

100.0 

52,218 

3,181 

6.1 

78 

100.0 

49,085 

1,S21 

3.0 

75 

98.7 

77.253 

2,270 

2,9 

97 

100.0 

74.955 

3.367 

4.4 

100 

100.0 

128,783 

2.577 

2.0 

155 

100.0 

126.783 

3.172 

2.5 

1S4 

98.1 

89.808 
79,095 

6.662 

7.4 

163 

99.4 

21,436 

27,1 

159 

96.4 

50,045 

21,355 

42.7 

71 

91,0 

IR 

IR 

IR 

IR 

IR 

NA  ..: 

44.831 

4, 074 

9.1 

64 

98.5 

39.308 

4. 313 

10,9 

62 

95,4 
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Total  pupils 
in  schools 
Ahich 
ansAered  the 
transportation 
question  • 


Sprtnf  Branch,  Tex.  (Houston  area): 
1970..............  

1971  Ns.:v...;  .zz^"-^-: 

St.  Louis,  Mo.:* 

1970..-..-.......-   

1971.:.:..;...:.  . 

St.  Paul, Minn 

1970   ...  ^  ... 

1971. 

Toledo,  Ohio* 

1970   , 

1971... ............ . ... .1:":'. 

Tucson,  Ariz.:* 

1970............  

1971  :"--*  "":":" 

Tulsa,  Okla.: 

1970  ..  

1971..;..:....;.:..,..;;:;  . 
Virginia  Beacii,  Va.:^ 

1970................  -  

1971  .;  ;;::;::" 

Wasiiinaton,  D.C.:^ 

1970  ...>............-......... 

1971.....-.:......:;:. .;.  :..  :  : 

Wichita,  Kans.> 

1970.....-.-....-..-....,.-..-- . 

1971.... :....:..:....:.:.:""     "  " 

Winston-Salem  Forsyth  County,  N.C.: 
1970.........-...'....  .  - 

1971...^:.;; : 


Pupils  transported 


Number  and  percent  of 
schools  AhtCh  ansAered 
the  transportation 
question 


Number  Percent  of  A  Number 


Percent 


38, 749 

22,123 

58  6 

29 

93.5 

in, 233 

3,  349 

3.0 

179 

99.4 

107, 356 

4,129 

3.8 

175 

99.4 

49,732 

3,141 

6.3 

82 

1*M).0 

49,082 

2, 874 

5.8 

83 

96.5 

61,699 

7,738 

12.5 

74 

100  0 

62, 342 

8, 340 

U.3 

73 

98.6 

57,263 

7,468 

'3.0 

82 

97.6 

61,837 

9, 032 

t4.6 

88 

100.0 

77.822 

6,716 

8.6 

108 

100.0 

74,  349 

9,354 

12.6 

105 

98.1 

45, 245 

41,525 

91.8 

47 

100.0 

46, 802 

42, 071 

89.8 

47 

100.0 

139,21^ 

6,458 

4.6 

192 

96.0 

128.08/ 

1,305 

1.0 

180 

93.3 

63. 811 

15,108 

23.7 

113 

100.0 

59. 868 

16.317 

27.2 

107 

100.0 

49, 514 

23,440 

47.3 

67 

100.0 

47, 516 

32. 194 

67.6 

66 

98.5 

Chairman  Cellkr,  Our  first  Avitness  this  morning  is  Dr.  Michael 
Bakalis,  Illinois  superintendent  of  public  instruction,  Chio^ago,  111. 

STATEMENT  OF  DR.  MICHAEL  BAKALIS,  ILLINOIS  SUPEEINTEND- 
ENT  OF  PUBLIC  INSTRUCTION,  CHICAGO,  ILL.,  ACCOMPANIED  BY 
ROBERT  A.  LYONS,  DIRECTOR,  DEPARTMENT  OF  EQUAL  EDU- 
CATION OPPORTUNITY,  SUPERINTENDENTS  OFFICE ;  AND 
EMMETT  SLINGSBY,  ASSISTANT  SUPERINTENDENT  OF  PUBLIC 
INSTRUCTION 

Mr.  Bakalis.  Mr.  Chairman  and  reipresentatives,  thank  you  for  the 
opportunity  t>o  appear  before  you  in  consideration  of  the  House  Joint 
Resolution  No.  620. 

To  my  left  is  Mr.  Kinmett  Slin^by,  assistant  superintendent  of 
public  instruction  of  the  Stateof  Illinois. 

On  my  ripht,  Mr.  Rol)ei*t  Lyons,  director  of  equal  educational  op- 
portunity section  of  the  superintendent  of  public  instruction. 

On  May  17,  1054,  nine  men  sittin^]^  in  the  Chamber,  that  is  the 
Supreme  Court,  juske<l  the  rhetorical  question : 

Doe«  segreffatloii  of  children  in  puhUc  schools  solely  on  the  Imsis  of  race,  even 
though  the  physical  factors  may  be  equal,  deprive  the  children  of  the  minority 
group  of  equal  educational  opi>ortunities? 
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The  Ki^^h  Court/s  answer  was  clear  and  unmistakable; 
''We  believe  that  it  does." 

Yet.  18  years  later,  separat'on  of  children  in  public  sclvx>ls  is  still 
an  educational  and  social  fact  of  life  in  this  country-.  Not  only  is  school 
desegregation  not  widespread,  but  neither  is  the  busing  of  students  to 
achieve  it, 

Of  the  roughly  18,000  school  districts  in  this  country,  school  busing 
fx)r  the  purpose  of  desegregation  has  taken  place  in  1,445  districts 
across  the  Nation,  either  under  court  ord^jr  or  under  the  U.S.  Civil 
Rights  Act— in  other  words,  in  about  8  percent  of  the  school  districts 
in  this  country.  (Office  of  Civil  liighis.  Department  of  Health,  Edu- 
cation, and  Welfare,  1972.) 

The  Supreme  Court,  since  the  Brown  decision,  has  not  deviated  in 
the  slightest  degree  from  its  holding  and  the  constitutional  imder- 
pinnings  in  that  case.  Subsequent  Federal  court  decisions  have  further 
amplified  that  holding. 

Undoubtedly  some  progress  in  equalizing  educational  opportunity 
has  been  made  sin  ,e  1954,  but  tnat  progress  cannot  begin  to  weigh  in 
^he  same  scale  with  the  ext<»nsive  segregation  that  stubboi-nly  persists 
:  1  school  districts  throughout  Tascountrv. 

The  e\ddente  of  tae  effects  of  segregation  can  i»o  lopQ^er  be  disputed 
>r  i^iored.  The  systematic  separation  of  minority  ci.'ldi*en  from  others 
of  similar  age  and  qualifications  is  capable  of  gcu'.ratmg  a  feding  of 
inferiority— a  feeling,  the  Supreme  Court  b?  ^  noted,  "That  may 
affect  their  hearts  and  minds  in  a  way  unlike ever  to  be  undone." 

We  now  ku' -w  conclusively  that  as  a  J-^si  of  segregation,  the  mo- 
tivation of  minority  children  to  learn  may  diminis-i;  *i;Vir  self-ei>'t«m 
and  self -concept  n.^y  be  irro^'ar-^bly  damaged,  if  not  destroyed;  and 
their  educational  and  mental  development  severely  handicapped.  And 
we  know  for  a  certainty  that  for  too  many  minority  children,  denial 
of  equal  educutioiial  opportunities  impairs  their  access  and  contribu- 
tions to  the  American  mainstream.  One  need  only  to  consider  the 
alprming  dropout  rate  among  black  students  attending  all  black 
schools. 

A  resistant  racism  debilitates  even  the  curriculum  and  day-to-day 
operations  of  n.any  oT  our  schools.  The  h^tory  and  language  of  mi- 
rority  children  ^re  ignored  and  even  depi  -ju  ;d.  Teachers  assigned  to 
segregated  schools  aie  frequently  the  least  prepared,  the  least  experi- 
enced, and  the  least  paid. 

And  the^e  conditions  are  exacerbated  further  by  the  inequitable 
ilistribution  of  educational  resources,  not  only  between  school  districts, 
but  sonietimes  between  schools  in  the  same  districts — a  practice  which 
almost  invaria})ly  penalizes  schools  atte')ded  principally  by  poor  and 
minoritv  children. 

Finally,  a  high  price  is  paid  by  any  ohild,  be  he  white  or  black, 
who  goes  through  his  entire  school  career  without  evei*  meeting  a 
ohild  or  teacher  of  another  racial  or  ethnic  backcfround,  or  learning 
to  value  the  enriching  potential  that  culture  holds  for  his  own  edu- 
cation. 

Segresrated  schools  can  r  ily  serve  to  nurture  prejudicial  attitudes 
among  the  young  and  to  divide  iS  fur*-her  as  a  people.  A  child  who 
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has  been  so  isolated  througlio.  his  formative  years  is  beine  education- 
ally deprived. 

The  subject  of  using  busing  to  lielp  achieve  racial  desegregation  of 
public  schools  IS  so  complicated  it  seems  to  defy  simple  discission, 
-dowever,  I  would  like  to  approach  this  subject  in  terms  of  four  basic 
concepts.  They  are : 

,  One,  busing  some  children  to  school  is  absolutely  essential  to  effi- 
ciently and  economically  achieving  equal  educational  opportunity  for 
Natbn"  ^^^^^  ^"^  economic  groups  in  almost  all  parts  o'l  the 

IVo  some  busing  of  students  is  also  essential  to  moving  toward 
eqaal  educational  opportunity  for  minority-group  children,  and  to 
creatmg  an  appreciation  of  diversity  among  all  American  children. 

Ihree,  busing  should  be  used  to  achieve  racial  desegregation  of  pub- 
lic schools  in  such  a  manner  that  no  children  are  transnorted  to  a  school 
that  1.S  signihcantly  more  dangerous  or  violence-prone,  or  signif  -antlv 
more  dominated  by  students  from  lower-income  households,  or  de-nn-,- 
strabiy  inferior  educationally  than  the  area  in  which  those  chil,  ui 
live. 

Four,  school  desegregation  should  be  studied  in  terms  of  the  metro- 
politan areawide  proposals,  not  just  central  cities— regardless  of  the 
existing  structure  of  school  districts. 

i  he  fii-st  concept  is  that  busing  some  children  to  school  is  absolutely 
essential  to  achieving  equal  educational  opportunity  for  children  of 
all  races  and  eronomic  groups  in  almost  all  parts  of  the  Nation 

*or  decades,  educational  authorities  across  the  Nation  have  pro- 
moted a  policy  of  consolidating  tiny  rural  school  districts,  and  small 
education        '^^^^        '^''S^'"  a'st"cts  to  gain  economies  of  scale  in 

It  was-and  continues  to  be— the  busing  of  children  that  &V  ws  us 
•ui   r  one-room,  one-teacher  rural  schoolhouse  with  its  ter- 

ribly limited  educational  cont(  nts  to  large  modern  schools  with  varied 
child?  n     ""^  ^"ssian  to  calculus  to  special  classes  for  handicapped 

For  example,  in  Illinois  in  the  last  20  years,  pupil  transportation 

onnnr/yP'i^u°^-*'°"'°J''^'^*'""  ^'"^  S''^^^""  f™"!  I'^OO  (out  of  some 
8,000  districts  busing  170,000  students  in  1950  to  1,000  (of  1,140  dis- 
tricts) which  bus  700,000  students  in  1971.  ,      V  , 

So  we  surely  cannot  be  opposed  to  busing  itself  in  prii:ciple— esne- 
cially  since  nationally,  almost  half  our  children  use  it  every  day  to 
reach  scliool  The  general  quality  of  American  schools  would  deterio- 
rate markedly  if  businf;  to  create  more  equal  educational  opportunities 
were  to  be  prohibited.  ' 

The  second  idea  is  that  some  busing  of  students  is  also  essential  to 
moving  toward  equal  educational  opportunity  for  minority-group  chil- 
dren, and  to  creating  an  appreciation  of  diversity  among  all  American 
children  tliat  is  vitnl  to  the  longriin  survival  of  our  democratic  society. 

Busing  childi-en  to  achieve  race-related  educational  purpo.ses— and 
ne^^"'"'"^  t'le  concept  of  the  uc  ^hborhood  .school  in  doing  so— is  hardly 

For  several  decades,  both  white  and  black  students  wem  r-t^isively 
bub,id  right  past  schools  near  their  homes  in  the  SoMh  in  order  to 
maintain  racial  segregation  in  public  schools. 
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In  fact,  in  some  southern  districts,  desegregation  actually  led  to  a 
reduction  in  the  total  mileage  of  busing  as  compared  to  segregated 
arrangements. 

But  some  busing  must  be  used  to  achieve  a  greater  mixture  of  white 
niinority-group  students  in  public  schools  than  would  occur  without 
it  if  equal  educational  opportunity  is  to  be  anything  but  an  empty 
slogan. 

Housing  patterns  are  strongly  segregatod  by  race,  especially  in 
large  northern  urban  areas  where  a  great  n.any  American  blacks  live. 
Consequently,  exclusive  use  of  the  neighborhood  school  might  result 
m  relatively  little  physical  coattendance  of  whites  ard  blacks  at  the 
same  schools,  except  along  the  boundary  lines  between  mainly  white 
imd  mainly  minority-group  neighborhoods. 

Yet,  the  evidonce  is  overwhelming  that  segregation  of  American 
stuaell^s  into  mainly  black  and  mainly  white  public  schools  is  not 
going  to  produce  equality  of  educational  opportunity. 

This  is  true  regardless  of  whether  we  are  talking  about  de  jure  or 
de  facto  segreo^ation.  My  admitting— even  asserting— this  truth  docs 
not  mean  I  believe  there  can  be  no  such  thing  as  a  high-quality  r^I- 
black  school  There  can  be  and,  in  some  places  there  may  be  now. 

But  there  are  three  fundamental  reasohs  why  even  de  facto  segre- 
gation by  race  will  normally  result  in  inferior  educational  opportuni- 
ties for  black  and  other  minority  group  students. 

First,  history  proves  decisivelv  that  whit©  schools  almost  invariably 
wind  up  with  the  best  teachers,  the  best  equipmefiit,  and  tlie  most  money 
ill  segregated  school  systems.  The  causes  may  range  from  union  senior- 
ity rules  to  blatant  racism;  but  whatever  Lney  are,  they  operate  with 
amazing  consistency  throughout  the  Nation, 

Also,  I  do  not  believe  any  proposed  reforms  of  a  purely  financial 
nature  will  ever  change  this  outcome,  B.  J,  Chandler,  dean  of  the 
school  of  eaucation  at  Northwestern  University,  has  noted  that,  the- 
oi^tically,  if  we  would  start  putting  more  money  into  ghetto  schools, 
they  would,  so  to  speak,  be  eoualized. 

But  that  hasn't  happened,  despite  the  expenditure  of  considerable 
dollars  in  componsatoiy  progra'  is.  And  its  not  going  to  happen.  The 
influential  i)eople  who  make  the  decisions  will  still  see  to  it  that  the 
schools  in  their  areas  get  an  unfair  share  of  the  total  resources  *  *  * 
the  only  way  to  correct  this  is  to  get  a  mix  in  student  population. 

For  one  thing,  this  will  put  pressure  on  the  decisionmakers  who 
then  will  know  that  they  cannot  deprive  the  children  of  others  with- 
o':t,  at  the  same  time,  depriving  their  own  children. 

Second,  there  is  impressive — though  not-  ya^  absolutely  conc'usive — 
evidence  that  social-class  integi'atioii  in  a  school  with  midc'V.-class 
children  in  the  majority  produces  Ixitter  educational  results  than  domi- 
nance by  lower  income  children.  Yet,  the  proportion  of  blacks  in  the 
United  States  who  are  poor  is  more  tlian  three  times  as  high  as  the 
proportion  of  whites  who  are  poor — about  31,1  percent  versus  9.5  per- 
cent, in  1969. 

Therefore,  arranging  schools  so  that  most  blacks  attend  schools 
mainly  with  other  blacks  greatly  reduces  the  chances  that  black  chil- 
dren will  be  going  to  schools  in  which  middle-class  children — white  or 
bl-  '3k — predominate. 
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Such  arrangements  also  inci'ease  the  chances  that  most  whites  will, 
in  fact,  attend  schools  in  which  snch  middle-class  predominance  exists. 
This  mcreases  the  already-existing  "gap''  in  educational  quality  be- 
tween the  poorer  blacks  and  the  more  afllnent  whites.  Hence,  it  be- 
comes harder  for  black  childrai  to  escape  from  poveity  through 
acqiiisition  of  quality  education. 

Third,  I  believe  it  is  imperative  that  black  and  ^.vhite  children  learn 
to  live  with  each  other,  to  respect  each  other's  ix'i'sonal  abilities  and 
viewpoints,  and  to  undoi-stand  each  other,  thioiTgh  direct  daily  inter- 
action in  public  schools. 

I  do  not  think  our  democracy  can  achie/e  anywhere  near  its  full 
potential  unless  this  occurs  to  a  significant  degree  e>ery  day  in  areas 
where  both  black  and  white  adults  must  share  in  political  and  eco- 
nomic responsibilities. 

The  failure  of  adults,  black  and  white,  to  interrct  in  ways  that  pro- 
vided equal  opportunities  in  the  past  has  partly  occurred  through 
i^orance  in  both  groups  about  the  values,  ideas,  desires,  and  capabil- 
ities of  other  adults  of  different  races. 

We  have  made  a  great  start  toward  overcoming  this  heritage  of 
mutual  ignorance  durinfr  the  past  two  decades. 

Y(  if  we  now  prohibit  a  key  tool  in  this  effort— busing  to  attain 
some  racial  mixture  of  students  in  schools— from  being  used,  it  will 
be  a  tragic  step  backwards.  It  will  help  preserve  the  racial  hostilities 
and  misunderstandings  now  frozen  into  our  residential  segregation 
patterns. 

Traditionally,  American  schools  have  educated  children  from  di- 
verse backgrounds  under  one  classroom  roof  successfully.  This  is  not 
a  new  task  our  schools  are  being  asked  to  perform. 

But  one  of  the  effects  or  racially  isolated  schooling  for  Negroes  is 
the  reduction  of  iheir  adult  occupational  and  economic  achievement 
Ne^  adults  who  attended  segregated  schools  nre  less  likely  to  hold 
white-collar  jobs  or  to  have  substantial  hicomes  than  those  v;ho  at- 
tended desegregated  schools  (U.S.  Commission  on  Civil  Rights). 

Among  the  factors  which  inhibit  residential  desegi'egation  is  the 
low-income  levels  of  most  Negroes;  even  if  there  were  effective  fair 
housing  laws,  only  a  small  proportion  of  urban  negi'oes  could  afford 
the  housing  open  to  their  occupancy. 

Therefore,  given  existing  Negro  income  levels,  th^oc  vho  say  that 
integrated  schools  should  wait  on  integrated  housing  effectively  ad- 
vocate the  inpintenance  of  existing  patterns  of  segi'egatio.i  in  b  '.th 
housing  and  sch'^ols- 

It  is  obvious  to  the  most  naive  observer  that  ihe  current  hue  and 
crv  against  busing  is  not  directed  against  transporting  children  to 
school  in  large  motor  vehicles.  Nor,  \u  my  opinion,  is  it  a  passionate 
desire  to  preserve  the  so-called  neighborhood  schools. 

As  I  mentioned  earlier,  both  busing  and  avoidance  of  the  neigh- 
borhood school  were  accepted,  by  many  of  the  same  people  who  now 
bitterly  oppose  them,  when  those  toolr*  Mere  used  to  i)reserve  racial 
segregation,  rather  than  reduce  it. 

Why  then,  is  busing  so  strongly  opposed?  Insofar  as  the  answer  is 
sheer  racism,  a  blatant  mjection  of  any  contact  l)etwcen  children  of 
different  racial  groups,  it  must  !)e  denie(^  xny  legitimate  standing  in 
the  shapin  ?  of  public  policy.  But  I  bcliev*-  there  are  other  far  more 
legitimate  concerns. 
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In  my  opinion,  the  greatest  fears  among  those  parents  who  op- 
pose busing  concern  the  possibility  that  their  cliildren  will  be  tmns* 
ix)rted  from  ai-eas  that  the  parents  regrard  as  safe  and  sheltering  to 
distant  areas  that  they  regard  as  significantly  more  dangerous  and 
threatening  to  both  the  safety  and  the  values  of  their  children. 

These  fears  are  strongest  among  many  middle-class  parents, 
mainly — but  not  exclusively — white.  They  believe  busing  to  achieve 
l  aeial  desegi-egation  might  i-esult  in  their  children  attending  schools  in 
poverty  areas  where  a  majority  of  children  would  be  from  low-income 
black  households.  These  parents  have  been  led  to  believe  by  the  media 
and  experiences  of  persons  they  know  that  conditions  in  such  schools 
are  far  less  desirable  than  conditions  in  schools  located  in  their  own 
neighborhoods. 

Chairman  Celler.  Your  statement  is  very  long.  It  is  almost  26  pages. 

I  wonder  if  you  could  epitomize  the  balance  of  your  statement.  We 
have  many  witnesses  this  morning.  I  don't  like  to  cut  you  off,  but  if  you 
can  epitomize  we  would  be  most  appreciative. 

(The  })alance  of  Dr,  Bakalis'  statement  follows ;) 

They  have  heard  tales  of  much  higher  levels  of  violence  in  such  poverty 
schools,  prevalent  access  to  and  use  of  hard  drupps.  gang  extortion  of  money  from 
little  children,  physical  attacks  upon  teachers,  need  for  iwlice  stationed  in  s'^hool 
halls,  disr'ipted  clasri'ooms,  gang  murders  of  yoimg  men  and  boys,  and  other 
clearly  uni.i^irabU*  (■  jnditions.  I  believe  no  reasonable  parents  would  want  their 
children  to  exi)erienc.^  >\\ch  condition.;  if  they  could  avoid  it. 

I  d'7  not  wish  to  exaggerate  the  moral  rectitude  of  the  middle-class,  or  the 
delict (^ncies  <  f  the  poor.  Nor  am  I  attempting  to  attribute  virtue  to  the  former  or 
blame  to  th'*  latter,  larticnlarly  since  the  environment  in  poverty  areas  is  diffi- 
cult lor  their  residents  to  influence  or  improve.  In  fact,  it  Is  created  in  part  by 
the  thoroughness  with  which  the  niiddle-cla.ss  has  excluded  iK>or  people  from  its 
own  neighborhoods.  Nevertheless,  whatever  the  causes  of  the  disparity  in  con- 
ditions between  the  roughest  poverty-area  schools  and  typical  middle-class  neigh- 
borh'/od  schools,  that  dispa.ity  certainly  exists.  Furthermore,  it  is  clearly  per- 
ceived by  middle-class  parents  everywhere. 

Under  these  circumstances.  I  believe  tho.se  parents  have  a  right  to  be  con- 
cerned about  the  i>otential  cftects  of  school  busing  policies  that  a'm  at  racial 
desegregation,  but  pay  no  attention  to  the  conditions  I  have  just  d? scribed,  or  to 
their  potential  consequences. 

Achieving  equal  educational  opportunity  through  racial  desegregation  is  a 
vital  objective  of  public  schools  in  our  democracy.  But  it  is  not  the  only  objective 
of  our  schools.  An  equally  central  objective  is  including  in  children  Imsic  values 
that  resi)ect  personal  relationshii^  among  people  without  violence  that  eschew 
tiie  use  of  addict!  j  narcotics,  and  that  protect  the  safety  and  pror^erty  of  otherr,. 
It  is  just  as  wrong  for  public  policies  to  ignore  the  second  objective  while  pursuing 
racial  desegregation,  as  it  was  for  public  policies  to  ignore  racial  desegregation 
while  pursuing  this  .second  objective. 

All  this  leads  up  to  the  third  concept.  In  my  opinion,  busing  should  be  used  to 
achieve  racial  desegregation  of  public  schools,  hut  in  such  a  manner  that  no 
children  are  transported  to  a  school  that  is  significantly  more  dangerous  or  vio- 
lence-pronf ,  or  significantly  more  dominated  by  .students  from  lower-income  hous<»- 
holds,  or  demonstrably  inferior  educationally,  than  the  nrea  in  which  those  chil- 
dren live.  Ibis  principle  should  be  given  very  heavy  weigh*^  in  designing  specific 
busing  and  other  schemes  to  achieve  racial  desegregation,  by  both  cor.rts  and  ad- 
mini.stratois.  If  this  were  done  effectively,  I  believe  the  basis  for  much  of  the 
current  bitter  opposition  to  busing  to  achieve  racial  desegregation  would  toe  re- 
moved, or  at  least  ameliorated. 

I  fully  recognize  that  this  principle  has  significant  drawbncks.  For  one  thing, 
I  have  no  good  ideas  al)out  how  to  givi  it  legal  .standing  equivalent  to  the  princi- 
ples that  have  emerged  from  the  long  .series  of  couft  cases  underlying  racial 
desegn  rntion  of  puMic  schools,  Secoml,  putting  this  principle  imo  effect  requires 
mea^urt  :  con^eDts  that  are  not  ea.  y  to  define  or  measure.  Examples  are  what 
"signii:  intly  more  dangerous"  means,  or  how  *'violence-prone**  n  school  or  a 
neighb'  ^od  is,  or  how  educational  Inferiority  is  measured.  Yet  we  can  hardly 
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draw  back  from  doing  things  that  are  urgently  desirable  because  they  are  difficult, 
or  we  would  not  be  pursuing  equal  educational  owwtuiiity  in  the  firsJt  place. 

Third,  some  may  say,  "if  these  so  ralled  violence-prone  and  inferior  schools  are 
good  enough  for  the  jwor,  now,  why  shouldn't  they  be  good  enou?;Ii  for  the  middle- 
class  too?  Why  should  we  "protect"  one  group  from  a  school  to  which  we  send 
another  group?  That  is  a  double  standard  I'' 

My  answer  is  that  these  j^'hools  are  not  good  enough  for  the  iMK>r  now— or  for 
anyone  eUe..  We  would  like  to  be  able  to  send  everyone  \  mnch  better  schools.  So 
we  should  arrange  busing  and  other  device-s— including  fairer  di.»!tribiition  of 
funds — to  make  these  bad  schools  better. 

But  most  experience  shows  that  busing  some  middle-class  students  into  very 
low-income  schools  where  children  from  poor  honker?  remain  the  majority  does  not 
noticeably  improvo  the  quality  of  tho.se  schools.  In  such  case,  all  that  busing  does, 
is  reduce  the  quality  of  the  educational  experiences  of  the  middle-cla.ss  children. 
That  not  only  results  in  a  net  loss  in  those  school.s  but  also  tremendously  antag- 
onizes middle-class  parents — for  very  understandable  rea.»!ons. 

But  I  would  suggest  that  the  alarm  and  concern  over  increased  violence  in  a 
desegregated  school  is  largely  unjustified.  In  Pasadena,  California,  desegregated 
by  a  court  order,  according  to  Superintendent  Hornbeck;  in  1071,  school  dis- 
ruption in  Pasadena  is  the  lowest  in  the  last  5-6  years. 

In  Pontiac,  Mich,  despite  strong  opposition  at  the  onset  of  desegregation,  stu- 
dent disorder  declined  to  negligible  proportions,  according  to  the  director  of 
pupil  services  in  that  school  district.  In  fact,  by  mid-year,  average  incidents  were 
below  previous  years,  and  parents  report  that  improvements  are  now  being  made 
ia  formerly  all-black  schools  in  Pontiac  for  the  first  time. 

Dean  Chandler  has  suggested  that  a  high  level  of  student  conflict  in  schools 
is  not  necessarily  the  result  of  student  diversity,  for  some  of  the  greatest  difficul- 
ties of  tihs  type  have  arisen  In  high  schools  in  this  coimtry  where  students  w^ere 
quite  similar.  Other  factors  are  involved,  such  as  the  slowness  of  educational 
change  and  Increased  levels  of  aspiration. 

Yet  middle-class  parents  form  an  overwhelming  majority  in  this  Nation.  If 
we  greatly  antagonize  them  on  this  issue,  by  ignoring  their  legitimate  concern 
for  their  children,  they  have  the  potential  political  power  to  undermine  tnily 
effective  u.se  of  busing  to  achieve  desegregation.  That  is  demonstrated  by  the 
current  prest,ure  to  prohibit  use  of  busing  to  improve  racial  equality  in  education. 
I  believe  it  is  far  better  to  avoid  this  disastrous  outcome  by  paving  attention  to 
tne  legitimate  concerns  of  middle-class  parents.  After  all,  they  simply  want  their 
children  to  enjoy  the  fruits  of  the  social  and  economic  status  they  have  worked 
so  hard  to  attain.  Let  us  help  them  a.^hieve  that  goal  and  al  the  same  time  use 
busing  and  other  techniques  to  enable  poor  children  to  enjoy  middle-class  educa- 
tional conditions,  too.  Equalizing  upwards  is  a  better  basic  policy  than  equalizing 
downwards  in  most  situations— and  this  is  one  of  them. 

This  implies  tl  at  there  would  be  more  busing  of  students  out  of  low-income 
areas  into  middle-class  ones  than  the  reverst.  In  fact,  the  best  scheme  in  some 
cities  might  be  to  close  these  inferior  schools  altogether  and  bus  their  students  to 
other  schools.  Since  blacks  and  other  minority  groups  in  central  cities  are  much 
poorer  than  whites,  use  of  this  principle  may  often  mean  predominance  of  so- 
called  "one-way"  busing  of  blacks,  with  whites  mainly  staying  where  they  are.  I 
do  not  regard  that  as  desirable,  but  I  regard  it  as  far  more  desirable  than  arousing 
such  hostility  towards  busing  for  achievement  of  racial  desegregation  that  we 
get  a  constitutional  amendment  forbidding  it,  or  laws  that,  in  effect,  make  it  im- 
possible. It  would  be  far  better  to  recognize  the  legitimate  concerns  of  middle- 
class  parents  about  the  same  problems  that  make  many  low-income  parent*^ 
criticize  the  schools  that  now  serve  them. 

Admittedly,  at  this  moment,  I  have  no  detailed  blueprint  to  accon.)lish  this 
as  a  practical  matter.  Yet  I  would  rather  propose  it  as  a  basic  concept  and  reveal 
my  ignorance  of  how  to  do  it,  than  appear  wiser  by  keeping  quite  altogether. 

The  la.st  ideas  ce  .tral  to  achievement  of  effective  desegregation  in  many  large 
urban  areas  is  that  school  desegregation  may  have  to  be  carried  out  on  a  metro- 
politpn-area-wid**  basis,  lot  just  in  centi^l  cities,  regardless  of  the  existing  struc- 
ture C'f  school  districts. 

But  f  n  view  of  the  fact  that  this  approach  to  desegregation  is  one  of  the  greatr*  t 
burdens  of  administrative  activity  for  any  state  and  with  little  or  no  time  having 
been  provided  for  a  systematic  research  exploration  of  the  varioiLS  factors 
involved,  a  comprehensive  evaluation  of  this  method  is  needed. 

I  am  mindful,  too,  that  an:.'  s«ch  study  must  be  more  than  a  retrospective  re- 
tracing of  isolated  variables.  However,  I  believe  it  is  especially  important  in 
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large  cities  with  predominantly  minority-group  majorities  in  their  public  school 
systems  to  recognize  that  enforcing  "racial  balance"  or  widespread  busing  to 
achieve  racial  desegregation  in  those  cities  without  an  attendant  concern  for  tlie 
suri'onding  suburbs  will  simply  accelerate  the  withdrawal  of  white  students  and 
cause  rapid  re-segregation  in  their  public  schools. 

And  so  I  would  suggest  that  before  this  concept  is  dismissed  as  unworthy  of 
support  that  means  be  provided  for  the  states  to  examine  the  characteristic 
factors  that  might  api>ear  as  predictors  of  achievement  in  our  quest  for  equal 
educational  opportunity  and  social  class  interaction. 

I  have  spoken  at  some  length  to  the  extent  of  the  problem,  but  would  like  now 
to  consider  *?ome  of  the  implications  of  the  resolution  under  consideration  (H.J. 
Res.  620). 

By  the  deliberate  omission  of  any  specific  provisions  for  public  education,  the 
U.S.  constiution  reserved  the  authority  and  responsibility  for  providing  a  com- 
mon sciiool  education  to  the  Stale.  Not  even  by  implication  does  the  Federal 
constitution  treat  this  authority,  and  yet  voices  are  now  raised  in  a  call  for 
repeal  of  a  non-existent  provision.  To  proi}Ose  a  constitutional  amendment  aimed 
at  8%  of  the  school  districts  in  this  country  is  the  height  of  over-reaction. 

The  state  of  Illinois,  however,  constitutionally  and  by  statute,  mandates  more 
than  the  provision  of  public  education  to  its  citizens. 

While  article  X  of  the  1970  Illinois  constitution  declares  Wiat,  "a  fundamental 
goal  of  the  people  of  the  people  of  the  State  is  the  educational  development  of 
all  i>ersons  to  the  limits  of  their  capacities",  the  Illinois  general  a:;sembly  en- 
acted (1963)  the  Armstrong  act  which  provided,  "as  soon  as  practicable,  and 
from  rimo  to  time  thereafter,  the  board  (of  education)  shall  change  or  revise 
existing  (attendance)  units  or  create  new  units  in  a  manner  which  will  take 
into  c('nsideration  the  prevention  of  segregation  and  the  elimination  f  separa- 
tion of  children  in  public  schools  because  of  color,  race  or  nationality." 

Diir'ng  pendency  of  the  legislation  that  year,  Rep.  Charles  Armstrong,  author 
of  the  bill,  explained  that  it  was  "aimed  at  boards  of  education  which  use  their 
lowers  to  determine  school  sites  and  boundarj'  lines  so  ns  to  circumvent  the  laws 
of  Tilinois  prohibiting  segregation  in  public  schools." 

Thus,  in  Illinois,  the  distinctive  educational  function  of  State  government  is 
to  insure  an  equitable  distribution  of  educational  opportunity  to  the  children  of 
this  state. 

As  chief  State  school  officer  of  Illinois,  mandated  by  its  electorate  to  uphold 
its  constitution  and  the  Anustrong  Act.  I  am  concerned  by  both  the  language  and 
intent  of  H..J.  Res.  620.  which  would  remove  from  the  office  I  hold  the  authority 
and  responsibility  and  traditionally  and  constitutionally  has  been  that  of  State 
governments. 

The  constitution  of  the  State  of  Illinois,  the  Armstrong  Act,  the  "rules  estab- 
lishing requirements  and  procedures  for  the  elimination  and  prevention  of  racial 
scpregntiim  in  schools",  adopted  early  in  my  administration.  Federal  District 
Court:?  :ind  the  I'.S.  Supreme  Court  do  not  and  have  not  required  the  achieve- 
ment of  an  arbitrary  racial  balance  in  schools,  but  rather  the  elimination  of 
rncinl  isolation  and  unequ.nl  educational  ot>|h>:  ities. 

Recem  court  decisions,  by  their  flndinirs  of  De  Jure  segregation  have,  in  fact, 
required  the  state  to  develop  a  '•emedy  for  an  illegal  act  on  the  part  of  school 
authoritii'S. 

Recogrizing  its  responsibilities  under  the  constitution  and  court  rulings,  the 
State  of  Illinois  has  implemented  administrative  procedures,  based  on  existing 
leghslation.  to  reduce  and  eliminate  racial  isolation.  These  rules  and  procedures 
do  not  mnndate  a  specific  racial  balance,  Init  in  fnct  recognize,  as  did  the  Supreme 
Court,  that  in  some  instances  it  may  be  necessary  and  permissable  to  maintain 
all-black  schools. 

Further,  these  rules  do  not  demand  excessive  and  unreasonable  transportation 
of  students  but  rather  that  the  school  community  determine  the  method  of 
scho  )1  desegregatiop  that  will  most  effectively  meet  the  requirenents  of  the 
rules  for  that  particular  school  district.  Pupil  transportation  is  merely  one  of  the 
educational  tools  that  may  be  utilized  In  the  process  of  equalizing  educational 
opportunit>. 

The  rules  dr.  not  say  that  a  school  will  be  considered  desegregated  only  when 
it  reflects?  a  fixed  percentage  of  minority  and  majority  children.  Wi  believe  a 
rensonnble  doteminmnt  is  that  an  attendant  u.iit  reflect  within  fifteen  percent, 
plus  01  iiimis.  the  racial  comiwsitioii  f»f  the  school  district  as  a  whole.  This  does 
not  mean  that  in  every  instance  every  school  must  reflect  that  fifteen  percent 
tange.  These  percentage  spedficatlons  must  be  mitigated  by  the  constraints  of 
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economic  and  administrative  feasibility  and  educational  soundness  I  would 
stress  again,  that  these  rules  recognize  something  which  others  have  too  often 
forgotten— that  our  goal  is  not  the  achievement  of  a  magic  arithmetical  per- 
centage, but  the  assurance  of  an  equal  educational  opportunity  for  all  children 

The  soundness  and  saneness  of  these  miles  lie  in  their  flexibility,  the  generous 
time  frames,  the  requirements  for  community  involvement  in  plan  development 
the  provisions  for  judicial  review,  and  various  options  open  to  school  authorities 
for  accomplishing  desegregation.  They  do  not  impose  on  the  entire  state  one  plan 
for  desegregation  Nor  do  they  advocate  a  single  metfcjd  of  desegregation.  We 
recogBize,  as  the  Supreme  CJourt  has,  that  "there  is  no  universal  answer  to  the 
complex  problems  of  desegregation :  there  is  obviously  no  one  plan  that  will  do 
the  job  in  every  case/'  However,  to  remove  from  the  list  of  possible  remedies 
the  option  to  transport  students  would  be  thoroughlv  debilitating— to  those  pro- 
grams now  in  operation,  as  well  as  to  the  Illinois '"rules"  and  would  severelv 
hinder  the  equalissation  of  educational  opportunities. 

Based  on  experiences  in  Illinois  and  elsewhere,  we  kno-^  that  desegregation 
can  succeed.  Commitment  and  leadership  on  the  part  of  school  authorities  is  of 
course,  a  prerequisite— and  I  believe  that  such  commitment  and  leadership 
exists  in  hundreds  of  our  school  districts.  In  conimunitie.s  where  dpsogregation 

in  effect,  wiaite  parents  have  learned  that  their  children  do  not  suffer  aca- 
demically The  performance  of  white  children  on  standard  achievement  tests 
show  that  they  perform  as  well  as  white  children  in  all  w'hite  schools 

Recent  studies  have  been  made  of  the  desegregation  via  busing  in  Hartford 
Conn.,  where  inner  city  children  attended  suburban  schools.  A'*^er  two  vears  the 
^^1*^^  ^^^^^  children  were  significant,  while  the  achievement' of  white 
school  hem  up  without  exception.  The  black  children 
had  significantly  defferent  (and  higher)  scores  on  measures  of  mental  abilitv 
ami  achievement  generally."  Olahau,  "Changes  in  Cojniitive  Style  -  An  Analvsis 
of  the  Impact  of  tVhite  Suburban  Schools  on  Inner  City  Children"  1970) 

In  Evanston,  III,,  the  results  of  an  extensive  three  year  evaluation  of  their 
desegregation  program  conducted  hy  educational  testing  service  indicate  that 
basing  has  not  hurt  academic  iK-rforinance.  In  fact,  students  who  were  tran.s- 
ferred  and  bused  to  new  school?*  showed  a  higher  rate  of  gain  than  tho.se 
hioS*  Yh"^  hn«Hl.  Nor  Im.s  Ex  nstou  s  de.<^egregation  program  impaired  the 
high  achie\enieiit  rate  ot  white  pupils  who  cHUitiiuKHl  to  average  above  the 
natloiial  norm,  with  no  decline  (»videiit  after  three  years  of  desegregation 

Community  resjwnse  to  basing  in  Evanston  has  been  favorable.  A  questionnaire 
sent  to  a  sample  of  hiack  parents  asked  for  their  reactions  after  four  vears  of 
desegregated  s<-ho<)ls.  Almost  all  parents  stroi..,ly  fav«re<l  the  educfitional' ex- 
j>erience  in  desegw^gated  sHi<k>Is.  Only  a  handful  felt  their  rliildren  have  been 
inconvenienced  by  the  exigencies  of  riding  a  hiis  daily  to  school. 

In  Berkeley.  Ctolif..  a  coniinunity  that  de.segregated  sino*)thlv,  at  the  start 
of  the  program  (lOOfr-07)  black  third  graders  wen*  reading  at  a  grade  level  of 
2.8  years:  now  they  are  at  hut  white  children  nn'  at  4.4  well  al>ove  the  state- 
wide average  of  3.8. 

FJqually  imiwrtant  is  the  evidence  that  iwor  and  minority  children  who  attend 
inirgrated  schools  i>erfonii  at  a  higher  academic  level  than  their  countenmrts 
who  attend  segregated  school.^. 

Soon  after  the  1954  Brown  decision,  after  more  than  a  half  centurv  of  a 
theoretical  *  seiwirate-but-equal"  nat  mal  school  iM>li<y,  niaiiv  school  districts 
published  achievement  test  results  ot  Negro  and  white  children.  Without  excep- 
tion, the  results  fh'wed  a  large  gap  between  the  t  ^o.  This  is  true  of  school 
systems  all  over  the  country. 

In  a  large  sample  of  Negro  school  children  in  the  southeast,  a  resej  rcher  found 
that  this  discrepancy  In  achievement  levels  had  grown  when  he  retested  the 
sample  ngain  in  IWiT),  and  that  though  IQ  trends  renia^ied  the  .same,  -the  amount 
of  retanlation  at  the  t^Mith  grade  level  is  <piite  severe."  (\V.  A.  Kennwly,  et  al. 
The  Standardization  ol  the  Um  Hevising  of  th^  Stiindard-ninet  Int^'lligence 
Scale  on  Xegro  Elementary  S(»hool  Children  in  the  Southeastern  United  States, 
Florida  State  i:..lOGl) 

An  HEW  report  on  effcct.s  of  de.segn»gation  on  leamii.g  indicate<l  that  black 
students  gaimnl  a  full  year  (»r  more  in  the  fir.^t  year  of  d(»segregation,  while 
their  former  clas.smates  in  the  segregated  .school  registen'il  no  gain  at  all,  (TJ.S. 
Office  of  Civil  Right,  HEW,  -^Mtich  Better  Than  Vliey  ExiH»cted",  1070) 

A  study  of  the  busing  pnigram  in  Syracuse,  ''sli  *wed  tJiat  the  rci.ding  achieve- 
ment of  buscHl  pupils  was  .signi;>:intly  higher  after  one  year  than  wa.**  that 
of  a  matched  comparison  group  at  tli(»  predominantly  Xegro  .school,  even  though 
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there  had  been  no  difference  between  the  groups  in  rendinp^  achieveraent  at 
the  bi^^iininjr  o*"  the  year."  The  bnsed  pupils  in  Syracuse  achieve<I  a  mean  growth 
(in  months)  .s*  ^htly  more  than  double  tlwt  of  the  uon-hiLscHi  eliildreu. 

Because  the  Brown  decision  heUI  out  :i  promise  of  so  nmch  to  so  many,  some 
of  the  current  disilhisionineut  is  understandabh\  When  school  desegregation  has 
iH'en  ill  efTe<'t  for  '2-5  years,  test  rcsidts  indicate  greater  gains  in  the  academic 
nchieveuient  of  black  studenU  But,  regrettably,  the  effects  of  150  years  of  if<oIa- 
tiou  in  public  schools  cannot  be  remedie<l  overnight,  nnd  although  gains  have 
been  deuionstnite<l.  in  many  areas,  the  achieveuu'nt  levels  of  black  children  are 
.still  lower  than  those  of  whi a*  students. 

I  would  stiggest  that  the  hotly  of  supi)ortive  evidence  is  great  and  growing 
daily  as  evaluations  are  made  of  desegrcgattnl  sch(Kd  programs  that  children 
of  different  races  can  attend  the  same  .sc1um)1  without  jeojxirdizing  their  safety 
or  academic  gain.s. 

•  Even  aiwrt  fron)  tho  academic  c.jn.siderations  is  the  fact  that  students — be 
they  black  or  white — are  le.ss  likely  to  adopt  racist  attitudes  in  a  desegregated 
setting — and  the.se  attitudinal  changes  represent  ^he  key  to  mending  a  racially 
l¥>larized  society. 

But  I  would  respectfully  submit  that  that  key  will  rust  with  disuse  if  school 
districts  in  this  countr>-  are  not  permitte<l  to  utilize  the  option  of  pupil  trans- 
portation. 

In  conclusion,  I  would  put  to  you  the  question — are  we  so  bereft  of  trust  in 
the  e<lucational  sy.steni  of  this  nation  that  we  must  amend  our  constitution  and 
thus  render  the  states  incapable  of  extending  freedom  of  educational  opportunitv 
to  all? 

I  think  not.  This  challenge — i/eculiar  to  our  time — the  hopeful  spirit  of  all, 
beacons  for  optimism  and  confidence — not  despair  and  fear.  Rather  let  us  at  all 
tunes  in  every  way  reaffirm  our  faith  in  the  judgment  of  our  educational  enter- 
prise— and  re.1(»ct  H.J,  Ue.s^dr'^ion  020. 

For.  as  Judge  Robert  Merhige  observed,  "Community  resistance  to  change  af- 
f«>rds  no  legal  base  for  perix'tuatii  g  segregation." 

Dr.  Hakalis.  T^t  m?  follow  thron^^h  on  this  one  thought  and  try  to 
»iimmaiT/.c  tlie  rest,  if  T  could.  I  was  talkin^r  about  the  kind  of  atti- 
tudes the  parents  have  in  re^rard  to  where  children  would  be  bused  to, 

Wliat  we  are  snyin^r  i;^  that  under  these  circumstances,  I  believe  those 
parents  have  a  right  to  l)e  concerned  about  potential  effects  of  school- 
busing  ])olicies  that  aim  at  school  desegregation  but  pay  no  attention 
to  c-onditions  I  have  described  or  to  their  potential  consequences,' 

Achieving  equal  educational  opportunity  through  racial  desegrega- 
tion is  a  vital  oojective  of  public  schools  in  our  democracy  but  it  is  not 
the  only  objective  of  our  school. 

It  is  just  as  wrong  for  public  policies  to  ignore  the  second  objectives 
while  pursuing  racial  de^gregation,  as  it  was  for  public  policies  to 
ignore  racial  desegregation  while  pursuing  their  other  objectives, 

^Vliat  T  am  saving,  Mr,  Chairman,  is  tiiat  I  believe  strongly  that  we 
should  look  nt  the  concerns  middle-class  parents  liave;  and  they  are 
genuine  concerns,  I  think,  in  terms  of  where  their  children  will  be 
sent.  Perhaps  we  ought  to  be  thinkmg  in  terms  of  a  one-way  busing 
concept,  one-way  being  that  children  would  be  bused,  if  that  is  the 
desire  of  a  local  district,  from  areas  that  are  significantly  of  inferior 
quality,  for  whatever  reason,  to  an  area  more  equal  in  terms  of  the 
kinds  of  opportunities  they  have  and  the  quality  of  education, 

I  don't  believe  it  is  any  lonj;er  at  this  point  in  time  in  history  neces- 
sary foi-  us  to  continue  to  think  only  of  a  two-way  exchange  of 
students,  which  ant^igonize  the  legitimate  concerns  of  middle-class 
parents,  whether  they  l)e  white  or  black,  about  wher^  their  children 
are  going  to  be  educated,  T  am  not  one  who  is  opposc'O  to  the  whole 
concept  of  moA  ing  children  if  that  if.  the  local  desire  in  one-way 
direction  rather  than  in  two-way  direction. 
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Thac  may  meaii  closing  down  schools  in  the  inner  city.  That  may 
mean  closing  them  down  on  the  theory  they  are  not  suited  for  blacK 
or  white  in  terms  of  any  kind  of  educational  environment. 

The  fourth  idea  I  mentioned  is  that  I  believe  in  most  urban  areas, 
school  desegregation  may  have  to  l>e  carried  out  on  a  metropolitan 
areawide  basis,  not  just  in  the  central  city.  But  in  view  of  the  fact 
that  this  approach  to  desegregation  is  one  of  the  greatest  burdens  of 
adminisi)  itive  activity  for  any  State  and  with  little  or  no  time  having 
been  provided  for  a  systematic  research  exploration  of  the  various 
factors  involved,  a  comprehensive  evaluation  of  this  method  is  needed. 

Chairman  Celler.  Do  I  understand  that  one  of  your  suggestions 
is  to  bus  the  white  children  and  not  the  black  children  ? 

Dr.  Bakaus.  No,  sir.  I  said  that  it  ct^rtaiiily  may  be  legitimate  for 
us  to  say  that  the  first  objective  is  to  equalize  educational  opportunity. 
It  is  a  fact  demonstrated  in  a  variety  of  ways  that  inferior  schools 
are  to  be  found  very  often  in  inner  city  schools,  which  arc  most  often 
predominantly  black. 

I  would  certainly  not  be  opposed  to  us  thinking  in  terms  of  moving 
children,  transporting  children,  if  it  is  a  local  desire  to  do  so,  from 
the  black  area  into  white  areas  and  not  necessarily  havinr  to  think 
of  the  reverse. 

Chairman  Celler.  But  you  would  not  limit  busing  to  only  black 
children  and  exclude  white,  children? 

Dr.  Bak.\lis.  No,  sir;  I  am  talking  about  the  quality  of  the  school. 
Whether  the  children  who  are  unfortunate  enough  to  be  in  it  are  black, 
white,  chicano,  or  American  Indian  is  not  the  point. 

The  point  is  the  quality  of  the  school.  I  think  we  should  consider 
the  fears,  the  legitimate  feai-s,  that  many  p«,tients  have  ^^lat-  their 
children,  if  bused  in  a  two-way  direction,  will  be  .subjected  to  an  in- 
ferior school. 

After  all,  we  are  trying  to  get  some  students  out  of  t^ose  schools 
to  better  ones.  The  alternative  is  a  massive  compensatory  educational 
program,  and  I  think  there  is  serious  doubt  whether  it  has  worked  or 
will  continue  to  work,  certainly  on  the  scale  which  would  be  needed. 

We  have  in  Illinois  a  set  of  guidelines  for  the  desegregation  of 
schools  which  places  the  option  and  b.irdcn  of  ending  segregation  ok 
the  local  district,  and  we  say  to  that  district  you  must  tell  us  how% 
You  must  work  toward  the  el  iniinati'^n  of  sc*gregation  in  everj'  district 

How  you  do  it  is  up  to  the  local  district.  The  State  does  not  impose 
a  method  of  ending  segregation  in  that  school. 

Mr.  McCuLfocH.  Will  the  chairman  yield  ? 

Chairman  Cellek.  Yes. 

Mr.  McCuixocii.  Mr.  Chairman,  may  I  ask  a  question  at  tliis  time? 
Mr.  Bakalis,  have  you  founc^  any  scheme  other  than  "forced  busing" 
to  effectively  bring  the  quality  e^lucjttion  which  we  all  desire  vO  every 
student? 

Dr.  Bakalis.  Yes.  I  want  to  make  clear  that  I  have  consistently 
taVen  a  position,  as  I  do  here  to<lay,  that  a  forced  kind  of  busing  is  an 
unassirable  way  to  eqr.alize  educational  opportunity. 

Busing  is  a  legitimate  and  viable  tool  that  jdiould  mnain  available 
to  school  ar'ministrator.  .jid  local  districts  if  they  rhoose  to  

Mr.  McCuLiiOCn.  Mr.  Chairman,  I  would  like  to  ask  another  ques- 
tion. 
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What  are  your  other  plans  to  equalize  educational  opportunities  in 
our  country? 

Dr.  Bakalis.  AVe  could  equalize  educational  op{x>rtunities,  I  sup- 
pose, by  equalization  of  finance  Avhich  has  not  come  about  as  yet  either 
:ationa]]v  or  statewide.  We  can  and  ^^-e  have  had  magnet  schools, 
:  chools  that  arc  desi^^ed  to  dra^v  students  fmm  a  variety  of  ai-eas  to 
one  centra]  place.  You  can  i*edraw  district  boundary  lines  to  allow 
this  kind  of  mixing  to  take  place  and  allow  for  certain  stud'^.nts  to  be 
in  better  schools. 

We  can  have  new  pairings  of  schools,  Tliere  are  a  number  of  ways 
i.  which  we  can  bring  iibout  the  desegregation  of  schools.  Busing  cer- 
tainly should  be  one  option  *^hat  is  left  oixin  to  the  local  district. 

Mr.  McCuM.oc:n.  If  I  might  interrupt,  it  is  my  sincere  hope  that 
.ou  can  show  lis  other  ways  to  bring  quality  education  to  all.  If  you 
'ould  reveal  to  us  how  we  can  dismantle  our  separate  and  unequal 
i^chool  systems  without  busing,  whidh  has  aroused  such  opposition,  you 
will  have  done  a  great  service. 

Dr.  Bakalis.  Let  me  a^so  say,  sir,  in  certain  large  urban  areas, 
transportation  of  students  may  l)e  perhaps  the  only  one  that  can  work. 
Our  segregation  guidelines  in  Illinois  also  recognize  the  fact  that 
certain  schools  may  not  be  able  to  be  desegregated,  that  they  just  can't 
bo  for  reasons  that  may  be  very  complicated. 

We  are  not  involved  in  Illinois  in  arbitrarv  forced  mixing  of 
people  for  the  sake  of  mixing  people. 

Mr.  McCuMXKni.  I  am  glad  to  hear  you  say  that.  There  hus  not  been 
enough  exrjnmation  in  my  opinion  of  how  we  in  this  great  Nation  can 
provide  quality  education  for  all  of  our  sf-'lioolehildren. 

Mr.  MrCLOKY.  V/Hl  the  ^re-itleman  yield  to  me  for  a  question? 

Mr.  McCur.u)cii.  1  will  yield  for  only  one  question  at  this  time 
because  I  want  to  get  to  the  bottom  of  this  problem. 

Mr.  McCi.oRY.  The  (piest-ion  I  wanted  to  ask  was  this. 

Yon  have  established  giiidelines  published  last  year  which  provided 
that  there  should  be  a  racial  balance  in  each  school  which  did  not  vary 
by  more  than  1 5  percent  from  the  balancxx  v;ithin  che  school  district, 
and  that  applied  to  blacks,  American  Indians,  the  Spanish  speaking, 
and  Orientals;  is  that  correct? 

Dr.  I'/akams.  Our  guidelines  say.  Congressman,  t^at  we  have  to  have 
a  staniard  by  which  to  judge  a  district  a^  being  segregate^l  or  not.  I 
ccrcamly  understand  there  is  no  magical  number.  We  thought  it  would 
be  reasonable  to  say  that  a  school  district  in  Illinois  is  segregated  if  the 
school  does  not  reflect,  within  a  15-percent  range  above  or  below,  the 
racial  comp</sition  of  the  district  as  a  whole.  Our  goal  is  that  the  dis- 
trict should  be  moving  to^vard  having  their  schools  reflect  what  the 
racial  composition  of  thi  district  as  a  whole  is,  within  a  range  of  15 
percent  up  or  down. 

Mr.  McClorv.  Punsuing  the  question  my  colleague  from  Ohio  ;vas 
asking  about  othei  methods  of  achieving  quality  (Mhication,  you  do 
supjx)rt— as  m>  colleague  from  Illinois,  Mr.  Mikva,  and  I  Sllppor^— 
prcgiams  such  o.s  Fol  W  Th^'ough  and  Upward  Bound,  do  you  not? 

Dr  Imkams.  Certainly. 
.    Mr.  McCix)RY.  DoyouVcel  that  greater  equality  of  education  isLoing 
to  be  achieved  by  integrating  children,  or  through  these  programs 
which  are,  in  general,  directe^l  primanly  to  the  black  disadvantaged 
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child  ?  What  troubl'^s  me  is  this :  If  you  are  going  to  bus  the  black  child 
to  remove  him  from  a  segregated  school,  aren't  you  making  it  harder 
for  these  special  programs  to  be  effective  ?  How  can  yo^^  specially  treat 
the  disadvantaged  and  integrate  simultaneously  ? 

How  do  you  feel  ?  Which  do  you  prefer?  I  fear  we  must  choose  one 
or  the  other. 

Dr.  Bakali.^  I  think  It  is  both.  We  ne'jd  to  continue  compensatory 
programs  and  special  programs. 

Mr.  McClory.  Would  you  bus  a  black  child  away  from  his  school 
that  has  a  Follow  Through  Program,  in  order  to  desegregate,  or  would 
you  prefer  to  leave  the  cliild  there  for  the. advantages  of  the  special 
education  progitim? 

Dr.  Bakalis.  I  think  the  real  answer  to  that  is,  if  I  were  the  black 
father  of  children  in  the  inner  city  of  Chicago,  for  example,  I  am  not 
sure  how  long  I  could  wait,  you  see.  And  the  project  Follow  Through 
may  or  may  not  work.  Headstart  may  or  may  not  work.  We  are  talking 
about  human  life.  We  are  not  going  to  experiment  and  say,  "It  is  too 
bad  it  didn't  work  this  time.  We  will  catch  it  tne  next  time  around." 

You  are  dealing  with  a  child  who  has  one  chance  and  one  shot.  The 
point  I  am  making  is  that  we  need  to  encourage  and  continue  those  pro- 
grams if  we  cannot  equalize  educational  opportunity  in  other  ways. 

The  real  way,  if  you  follow  that  logic,  is  to  make  up  your  mind  

Mr.  McCloky.  You  have  to  make  up  your  mind,  don't  you?  I  can't 
understand  your  answer  of  not  favormp  one  over  the  other. 

Dr.  Baka:.is.  I  don't  think  it  is  an  either-or  proposition,  sir. 

First  of  all,  the  schools  cannot  desegregate  society.  We  can  en- 
courage and  hope  that  we  can  move  toward  desegregation.  We  still  have 
to  recognize  that  certain  progranis,  certain  children,  will  remain  in 
segregated  schools. 

Mr.  McClory.  You  had  a  30  day  deadline  in  your  rules  and  regula- 
tions for  school  districts  to  repoit  cn  compliance  with  your  j;uidelines. 
Hajt-  the  city  of  Chicago  complied  ? 

Dr.  Bakalis.  The  city  of  Chicago  has  complied.  They  asked  for  an 
extension  until  February  2,  that  was  granted  as  it  was  granted  to 
other  districts.  They  have  turned  in  a  report  as  of  February  2,  It  is 
being  reviewed  by  Mr.  Lyons  and  myself  and  the  equal  educational 
opportunity  units. 

Chairman  Celler.  Are  you  an  elected  official  ? 

Dr.  Bakaihs.  I  ani  the  last  officer  to  be  elected  to  my  office.  My  office 
becomes  appointive  in  1975. 

Chairman  Celler.  Are  you  here  representing  the  educational  arm 
of  the  State  of  Illinois  ? 

Mr.  Bakalis.  Yes,  sir. 

Chairman  Cellfji.  Mr.  Mikva? 

Mr.  Mikva.  Mr.  Chairman,  I  would  like  to  apologize  to  Dr.  Bakalis, 
for  being  a  few  minutes  late.  I  would  like  to  inform  the  chairman  and 
the  other  members  of  the  committee  that  Dr.  Bakalis  has  provided 
tremendous  leadership  in  the  State  with  this  very  knotty  problem.  I 
think  the  quality  of  his  leadership  \s  reflected  m  his  statement,  in 
response  to  questions  of  Mr.  McCulloch  and  Mr.  McClory,  t^  it  there 
is  no  pat  answer  to  this  problem. 

I  think  his  expression  of  opposition  to  House  Joint  Resolution  f>20 
is  based  in  part  on  that  conclusion,  that  it  offei*s  a  pat  answer  to  ^hc 
problem. 
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I  am  glau  to  hear  you  say  that  you  disagree.  Obviously,  none  of  us 
are  for  taking  a  child  from  a  good  school  and  putting  him  in  a  bad 
school,  whether  it  is  by  bus,  by  foot,  by  oxcart,  or  by  an^hing  else ;  and 
this,  of  course,  is  the  fear  that  has  generated  so  much  emotionalism 
about  the  busing  issue. 

I  am  intrigued  by  the  one-way  busing  notion  except  that  in  our 
Chicago  area,  for  instance,  where  the  overwhelming  number  of  schools 
in  the  mner  city  are  not  educating  children,  if  you  sought  any  kind  of 
immediate  one-way  busing  you  would  not  begin  to  have  enough  school 
facilities  anywhere  in  the  State  to  accommodate  those  who  would  be 
bused. 

What  kind  of  gradualism,  what  kind  of  "all  deliberate  speed"  time- 
table, do  you  see  that  would  achieve  this  ?  I  think  your  answer  probably 
would  also  shed  some  light  on  the  question  Mr.  McClory  was  asking. 

Dr.  Bakalis.  That  is  an  important  question.  I  suppose  the  lo^ic  of 
Avhat  I  said  was  we  ought  to  evacuate  all  of  the  schools  in  inner  Chicago 
and  close  them  down.  Mr.  Mikva,  that  isn't  what  I  am  talking  about. 
I  don't  have  the  administrative  answers  right  now,  but  that  doesn't 
mean  I  should  be  reluctant  to  talk  about  possibilities. 

I  think  we  ought  to  make  judgments  on  an  individual  bas  Certain 
children  can  be  educated  very  well  where  they  are.  Certain  children 
will  benefit  from  compensatory  education  programs,  and  that  should 
be  encouraged.  Other  children  might  benefit  more  by  moving  out. 

I  don't  like  to  go  to  extreme  positions  and  suggest  that  everybody 
has  to  do  this  or  everybody  has  to  do  that.  I  think  we  can  find  ways 
in  which  to  show  movement  in  our  State,  that  we  are  trying  to  bring 
about  equal  educational  opportunity.  We  have  no  timetable  in  Illinois, 
Congressman. 

I  don't  think  we  can  erase  400  years  of  American  history  in  2  years 
or  20  years.  There  is  no  timetable.  We  don't  say  to  one  district,  you 
must  desegregate  the  schools  by  next  fall  or  by  next  spring.  Every 
district  is  ditferent.  Every  district  is  individual. 

We  say  to  some  districts,  you  may  not  be  able  to  desegregate  all  of 
your  schrols.  We  understand  that,  because  an  effective  desegregation 
plan  is  not  one  in  which  the  commun  ity  is  up  in  arms. 

If  the  community  can't  support  it  or  whites  are  evacuating,  that  is 
not  effective.  What  does  that  accomplish?  Wo  say  the  community  has 
to  supply  an  effective  plan  that  may  mean  a  public  education  program 
for  a  year  before  anybody  is  moved,  before  anybody  has  moved  any- 
where. 

Mr.  Mikva.  Again,  nothing  I  am  about  to  suggest  is  a  panacea,  but 
I  ask  your  response  to  these  ideas. 

In  Illinois,  most  districts  require  those  who  transfer  in  from  out- 
side a  district  to  pay  tuition.  At  least  that  used  to  be  the  law.  Wliat 
would  be  the  response  to  a  program  where  the  State,  for  instance, 
picked  up  the  tuition  cost  to  allow  transfer  by  bus,  oxcart,  or  other- 
wise, of  students  into  better  schools  from  poorer  schools  ? 

Dr.  Bakalis.  I  haven't  thought  of  it.  I  think  anything  that  would 
reduce  racial  segregation  that  would  broaden  the  base  of  educational 
opportunity,  I  would  be  willing  to  explore  and  be  interested  in. 

Mr.  Mikva.  You  mentioned  in  your  statement  the  experiment  of 
which  most  of  those  who  live  there  are  quite,  proud,  but  which  again 
has  not  afforded  a  solution  to  the  problem  although  it  has  been  a  long 
step  forward,  as  I  think  you  arc  awarr,. 
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The  statistics  show  clearly  that  black  students  are  and  large 
reading  at  higher  reading  leveN  than  when  they  were  going  to  segre- 

fated  schools,  and  white  students  are  not  fairing  any  worse  under 
using. 

One  of  the  intriguing  parts  of  the  busing  program  in  Evanston  is 
that  the  previously  existing  all-Llack  school  vas  turned  into  a  labora- 
tory school  in  the  heart  or  an  all-black  neighborhood,  and  there  is  a 
waiting  list  for  white  parents  to  send  their  kids  on  a  bus  co  that  school, 
the  reason,  of  course,  being  that  it  is  a  superschooL  There  are  more 
educational  resources  being  put  into  that  scnool  than  into  the  average 
school  in  Evanston,  and  it  is  a  great  place  for  bright  students.  There 
are  a  few  similar  schools  in  the  city  of  Chicago,  There  is  a  black 
school  on  the  south  side  which  is  "a  superschool  where  children  are 
admitted  by  application, 

What  would  be  your  response  to  the  State,  county,  or  school  dis- 
trict setting  up  such  superschools,  which  would  achieve  both  quality 
and  integration  in  soiT^e  measure? 

Dr,  Bakalis,  We  are  in  the  process  now,  Congressman,  of  estab- 
lishing within  Illinois  what  I  am  calling  a  quality  schools  network 
that  will  be  a  network  to  begin  with,  of  about  46  schools  that  will 
probably  double  in  a  few  years  throughout  the  State  which  will  be 
pilot,  experimental,  schools;  and  one  of  the  things  that  they  will  be 
concerned  with  is  exactly  the  kind  of  idea  you  are  talking  about,  call- 
ing them  superschools  or  whatever  you  like;  we  hope  they  can  be  ex- 
emplary schools  that  we  can  show  to  the  rest  of  the  citizens, 

Mr,  McClory,  V^Ul  the  gentleman  yield  at  that  point  ? 

Mr,  MiKVA,  Sure, 

Mr,  McClory,  The  thing  I  would  like  to  ask  is  this :  If  we  are  going 
to  desegregate  the  schools  in  order  to  help  achieve  equality  of  educa- 
tional opportunity,  how  are  going  to  distinguish  the  pilot  schools 
and  the  experimental  schools  to  help  the  blacks  and  other  minorities 
and  not  require  them  to  be  desegregated  according  to  the  same  ratios 
and  on  the  same  basis  as  other  schools?  And  if  we  did  apply  different 
rules  to  these  special  schools,  would  not  that  be  very  unpopular? 

Dr,  Bakalis,  Maybe  I  didn't  make  myself  clear.  These  are  not  going 
to  be  all-black  schools  at  all.  They  are  going  to  be  throughout  the 
State  of  Illinois, 

Mr,  McClory,  They  are  going  to  be  primarily  black? 

Mr,  MiKVA,  If  my  colleague  woula  yield  back,  that  would  be  my 
next  question, 

Mr,  McClory,  They  are  going  to  get  white  student'^  m  hese  schools  ? 

Dr,  Bakalis,  How  can  we  bring  about  the  highest  quality  of  edu- 
cation? In  lome  parts  of  the  State,  there  are  no  blacks  to  be  found 
within  500  miles, 

Mr,  McClory,  We  don't  want  to  bus  the  black  children  from  these 
special  schools  or  superschools  out  into  the  suburbs,  do  we?  We  don't 
want  to  do  that. 
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Dr.  Bakalis.  The  thrust  of  what  I  am  sayin^r  is  that  busing  is  an 
option  which  should  remain  for  local  administ:  •  rs  and  local  com- 
munities if  they  want  it.  I  must  say,  as  a  former  ^  -fessor  of  history, 
1  am  deeply  disturbed  that  there  is  even  a  consideration  of  an  amend- 
ment to  the  Federal  Constitution  on  an  educational  issue  when  the 
Constitution  and  Founding  Fathers  certainly  allowed  that  function 
to  remain  a  State  function,  and  I  find  it  rather  disturbing  that  we  are 


States  liistorically. 

Mr.  MiKVA.  I  have  one  last  question.  Getting  back  to  what  has 
been  called  a  superschool— and  I  don't  like  that  terminology  and  hope 
we  can  come  up  with  a  better  description — what  would  be  your  reac- 
tion to  some  kind  of  managed  integration  of  such  a  school? 

I  think  my  colleague,. Mr.  McClor^,  has  been  under  the  impression 
thus  far  that  both  in  Evanston  and  in  Chicago,  these  schools  are  pre- 
dominantly white.  I  can  conceive  though  that  sometimes  in  order  to 
either  maintain  a  sufficient  number  of  black  students  in  the  schools  or 
a  sufficient  number  of  white  students,  depending  on  the  re^on  in  which 
it  is  located,  you  might  have  to  seek  a  managed  integration. 

Dr.  Bakalis.  What  do  you  mean  by  managed  integration  ? 

Mr.  Mikva.  Certainly  not  a  quota,  but  a  preference  to  be  given  to 
students  of  one  race  or  another  in  order  to  maintain  racial  ualance. 

Dr.  Bakalis.  Incentive  in  terms  of  formula  ? 

Mr.  Mikva.  But  nonrigid  formula.  I  don't  like  the  idea  of  saying  a 
school  should  be  50  percent  black  or  50  percent  white.  But  if  a  school 
is  going  to  be  99  or  98  percent  black,  it  is  going  to  be  very  hard  to  main- 
tain any  white  students  in  it. 

Similarly,  if  a  school  is  98  percent  white,  it  is  going  to  be  hard  to 
achieve  integration.  I  am  tallcing  about  managed  integration  in  a 
flexible  formula. 

Dr.  Bakalis.  I  don't  know.  The  key  is  the  educational  soundness  of 
a  program  in  the  school.  I  think  we  need  to  move  toward  integration 
wherever  we  can,  but  I  think  there  may  be  circumstances,  ana  I  am 
sure.  Congressman,  you  know  there  are  parts  of  the  city  of  Chicago 


desegregate  at  all. 

It  is  almost  impossible.  Our  guidelines  and  rules  say  we  recognize, 
as  the  courts  have  recognized,  that  all-white  or  all-black  schools  may 
in  certain  kinds  of  circumstances,  while  not  desirable  be  permissible. 

Mr.  McClory.  May  we  have  a  copy  of  the  rules  and  regulations,  Mr. 
Chairman,  included  in  the  record  ? 

Chairman  Celler.  Yes,  the  rules  and  regulations  referred  to  will 
be  included  in  the  record  at  this  point. 

(The  document  referred  to  follows :) 
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Rules  Establishing  Requirements  and 
Procedures  for  the  Elimination  and 
Prevention  of  Racial 
Segregation  in  Schools 


STATE  OF  aUNOIS 
Office  of 
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CERTIFICATION 


I,  Michael  J.  Bakalis,  Superintendent  of  Public  Instruction,  hereby  certify  that 
the  Rules  attached  hereto  and  filed  herewith  and  indicated  by  me  by  the  identifying 
rule  number  listed  in  the  "Numerical  Table  of  Contents"  (hereby  incorporated 
herein)  have  been  adopted  by  me  and  herewith  filed  with  the  Secretary  of  State  of 
the  State  of  Illinois,  conform  with  the  rules  prescribed  by  the  Secretary  of  State  for 
fUing  of  Administrative  Rules  as  required  by  "An  Act  Concerning  Administrative 
Rules"  (Chapter  127,  paragraphs  263  through  268.1,  of  the  Illinois  Revised 
Statutes,  1969),  effective  June  14,  1951,  as  amended. 


Michael  J.  Bakalis 

Superintendent  of  Public  Instruction 

State  of  Illinois 


Done  this  22nd  day  of 
November,  1971 
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RULES  PRESCRIBED  BY 
THE  SUPERINTENDENT  OF  PUBLIC  INSTRUCTION 
ESTABLISHING  REQUIREMENTS  AND  PROCEDURES 
FOR  THE  ELIMINATION  AND  PREVENTION  OF 
RAHAL  SEGREGATION  IN  SCHOOLS 


The  following  rules  are  established  pursuant  to  all  pertinent  authority  and  juris- 
diction conferred  by  the  Constitution  aod  laws  of  Illinois  and  of  the  United  States 
of  America,  including  particularly  Chapter  122,  Section  2-3.3,  2-3.6,  2-3.24, 
2-3.25  (as  amended),  2-3.26,  2-3.35  (as  amended),  I0-2I.3  (as  amended), 
10-20.12,  to  22.5  (as  amended),  18-12  (as  amended),  21-21,  22-11,  22-12, 
22-19  (as  amended),  34-2,  34-18  and  34-22  (as  amended)  of  the  Illinois  Revised 
Statutes  of  1969. 
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EXPLANATORY  AND  OTHER  MATTER 

Equality  of  opportunity  for  all  our  chilufcn  is  an  educational  principle  and  a  legal  requiiement. 

Racial  segregation  in  our  schools  has  been  conclusively  identified  as  a  principal  factor  in  the 
deni^  of  equal  educational  opportunity.  That  denial  impairs  our  minority  group  children's  access  and 
contributions  to  the  American  mainstream;  and  it  is  a  cause  of  prejudicial  attitudes  among  our  major- 
ity  group  children  and  devisiveness  in  our  society. 

More  than  seventeen  years  ago  the  United  States  Supreme  Cburt  said:,  "...  in  the  field  of  public 
education,  the  doctrine  of  'separate  but  equal'  has  no  place.  Separate  educational  facilities  are  inher- 
ently unequal,** 

More  than  eight  year  ago  our  own  legislature  committed  us  ^'as  soon  as  practicable**  to  the  *'pfe- 
vention  of  segregation  and  the  elimination  of  separation  of  children  in  puUic  schoo!s  because  of 
race  or  nationality.*' 

Despite  the  increasing  evidence  of  the  soundness  of  the  commitmmt— and  the  steep  price  we  arc 
paying  for  its  non>fulfillnicnt— wc  must  acknowledge  that  our  performance  has  not  matched  our  prom- 
ise. Consequently,  while  the  usk  of  achievement  may  now  be  greater,  the  moral,  legal,  and  educa- 
tional imperatives  are  greater  still. 

Therefore,  pursuant  to  my  constitutional  and  statutory  responsibilities,  I  am  directing  the  eaetgies 
of  my  office  toward  the  accomplishment  of  quality  integrated  education  for  all  our  chiWren. 
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A.  DinNmONS 


DESEGREGATION: 


EQUAL  educahqnal  ommruNrrY: 


nmGRATION: 


BiETROPOLrTAN,  OR  MUL11*DISnUCr 


RAOAL  SEGREGATKnV: 


SCHOOL  AinBORITY: 


SCHOOL  SYSTEM: 


The  affinnative  act  of  a  school  authority 
which  effects  the  eUminatioii  and  pteventioo 
of  racial  s^egatioo  with  respect  to  (a)  the 
cmpioyment  and  assigament  of  all  faculty  and 
staff  personnel,  and  (b)  all  pupils  at  all 
schools,  and  in  aU  grades  and  dqnrtmeots, 
within  that  authority's  jurisdictioa 

Educational  opportunities  of  the  highest  qual- 
ity and  dtvenity,  organized  to  promote  under- 
standing across  cultural  lines,  made  available 
to  an  persons  in  <mr  society  according  to 
need. 

A  learning  environment  that  is  characterized 
by  mutual  cultural  respect,  inter-racial  accepc- 
ance,  and  a  curriculum  and  staff  that  are  re- 
sponsive to  the  educational  needs  cf  all  par- 
ticipants. 

Vduntary  cooperative  pupU  attendance  ar- 
rangements or  assignmenu  whmby  pupils  at- 
tend schools  located  in  districts  other  than 
those  in  which  they  reside. 

A  puUic  school  whose  proportion  of  white, 
black,  Spanish-speaking,  American  Indian, 
and  Oriental  pufrils  or  administrative,  faculty, 
and  staff  personnel,  fails  to  reflect,  within 
fifteen  (15)  percent,  the  proportions  of  such 
pupils  and  personnel  in  the  district  as  a  whole 
at  the  grade  levels  maintained.  Persons  con- 
sidered by  themselves,  by  the  school  author- 
ity,  or  by  the  community  as  members  of  the 
aforementioned  groups  shaU  be  so  considered 
for  the  purposes  of  these  Rules. 

All  state  and  local  authoriUes,  bodies,  and 
individuaU  charged  with  the  governance  or 
administration  of  public  schools  or  school 
systems. 

A  public  school  or  group  of  schools  governed 
by  a  school  authority. 
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B.  PROCEDURES 

1.  EUmimrtion  and  VtvttvAon  of  Racial  Scgregatiofi  ia  Schools 

1.1  Each  aod  every  School  Authority  shall  adopt  and  maintain  such  pupil  assignment  practices, 
and  facultj  and  staff  hiring  and  assignment  policies,  as  will  eliminate  and  prevent  segregation  in  schools 
because  of  color,  race  or  nationality,  and  provide  to  all  students  at  all  levels  an  integrated  education. 

1^  Not  later  than  thirty  (30)  days  afttr  the  effective  date  of  these  Rules  each  and  every  School 
Authority  shall  submit  to  the  Office  of  the  Superintendent  of  Public  Instruction  a  written  report  detail- 
ing the  action  taken,  and  the  amount  of  desL^egation  achia-ed  by  each  such  action,  since  June  13, 
1963,  to  implement  the  provisions  of  Chapter  122,  Section  10-21.3,  Illinois  Revised  Statutes. 

U  The  report  refc Ted  to  in  subsection  1.2  shall  also  set  forth  the  actions  in  process  or  now  pro- 
posed to  effect  compliance  with  the  aforementioned  legislation,  together  with  the  implementation  time- 
table of  each  such  action  and  the  amount  of  desegregation  projected  to  be  achieved. 

2.  School  System  Reports 

2.1  Not  later  than  thirty  (30)  days  after  the  effective  date  of  thise  Rules,  and  not  later  than 
October  15  of  each  succeeding  year,  each  and  evcrv  School  Authority  shall  submit,  in  conjunction  with 
its  Annual  Fall  Housing  Report,  a  report  shoving  (in  a  manner  to  be  prescribed  by  the  Superintendent 
of  Public  Instruction  ):< 

^  (a)  the  racial  count  of  all  pupils  in  attendance  at  schools  or  centers  maintained  wholly  or  in  part 

by  each  such  school  authority;^ 

(b)  the  racial  count  of  the  student  body  at  each  attendance  center  maink  ined  (wholly  or  in  part) 
by  each  such  school  authority,  together  with  information  showing  the  grades,  jncluding  special  classes, 
programs,  or  courses,  offered  at  each  attendance  center;^ 

(c)  the  racial  count  of  all  certificated  and  non-certificated  personnel  employed  by  the  school 
authority,  together  with  information  showing,  with  respect  to  each  employee,  his  or  her  attendance  center 
assignment. 

2.2  In  addition  to  the  foregoing,  the  State  Superintendent  of  Public  In^itructi  >n  may,  from  time 
to  time  and  upon  reasonable  notice  to  affected  School  Authorities,  require  School  Authorities  to  submit 
reports,  in  a  manner  to  be  prescribed  by  the  State  Superintendent,  concerning  steps  taken  to  achieve 
integration. 

3.  Reriew  and  Findings 

3.1  Upon  receipt  of  the  information  required  by  these  Rules,  the  Superintendent  of  Public  instruc- 
tion shall  promptly  review  such  information  and  determine  whether  each  school  system  is  in  comoliance 
with  these  requirements. 

3.2  If,  after  the  aforementioned  review  of  all  relevant  information  concerning  a  school  system,  the 
Superintendent  of  Public  Instruction  finds  a  system  to  be  in  non-compliance  with  the  requirements  of 
these  Rules,  he  shall  promptly  notify  in  writing  the  pertinent  School  Authority  specifying  the  s:'stem*$ 
deficiency. 

4.  Rcqnirement  of  a  Plan 

4.1  Any  School  Authority  receiving  notification  of  non-compliance  with  the  rcquirrments  of  these 
Rules  shall  prepare  a  comprehensive  plan  to  correct  the  specified  deficiencies  and  achieve  compliance 
with  the  requirements  of  these  Rules. 
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4.2  In  preparation  of  a  plan,  the  School  Authority  shall  inform  parents  and  other  citizens  of  the 
pending  issues  and  shall  involve  in  the  planning,  on  a  basts  that  is  representative  of  the  entire  community 
which  the  sysetm  serves,  interested  individuals  and  professional  and  community  groups. 

43  Upon  receipt  of  a  hotificatiofi  of  non-compliance,  a  School  Authority  may,  in  connection  with 
the  development  of  its  plan,  request  in  wriiing  that  the  Office  of  the  Superintendent  of  Pubhc  Instruc- 
tion furnish  technical  assisunce  of  an  informational  and  advisory  nature.  Following  receipt  of  such  a 
written  request  from  a  School  Authority,  the  Office  of  the  Superintendent  shall  promptly  furnish  appro- 
priate technical  assistance. 

5.   Sabmissioii  and  Coaleals  of  Pin 

5.1  Within  ninety  (90)  days  following  the  receipt  of  a  cotificatioa  of  non-compliance,  the  recipient 
School  Authority  shall  submit  to  the  Superintendent  of  Public  Instruction  a  plan  to  achieve  compliance 
with  the  requirements  of  these  Rules. 

5.2  Each  plan  shall  contain,  (a)  an  explicit,  unqualified  commitment  by  the  School  Authority  to 
fulfillment  of  the  requirements  of  these  Rules;  (b)  a  detailed  description  of  the  specific  actions  to  be 
taken  to  correct  each  specified  deficiency,  together  with  a  showing  of  the  intended  effect  of  rath  action 
propo.ed;  (c)  wt'*i  respect  to  the  enti-r  plan,  and  each  specific  action  proposed  in  the  plan,  a  timetable 
showii;g  dates  of  initial  implementation  and  completion. 

53  In  the  formulation  of  plans  to  eliminate  and  prevent  racial  segregation  in  schools.  School 
Authorities  shall  consider  and  employ  all  methods  that  are  educationally  sound  and  administratively 
and  economically  feasible,  including  but  not  limited  to:  school  pairings  and  groupings;  grade  reorgan- 
ization; alteration  oi  school  and  school  district  attendance  zones  and  boundaries;  pupil  reassignments 
and  such  optional  transfers  as  are  consistent  with  these  requirements;  establishment  of  educational  parks 
and  plazas ;  rcarra^gements  of  school  feeder  patterns;  voluntary  metropolitan  or  inter-district  cooperative 
plans;  specializ.:ri  -^t  "magnet**  schools;  differentiated  curricular  or  other  program  offerings  at  schools 
serving  children  predominantly  of  different  racial  groups  at  the  same  ^2dc  level;  reassignment:  of 
faculty,  staff,  and  other  personnel,  affirmative  recruitment,  hiring,  and  assignment  practices  to  insure 
that  each  system's  personnel  corps,  as  well  as  the  faculty,  staff,  and  other  personnel  at  all  attendance 
centers  within  systems,  become  and  remain  broadly  representative  racially. 

5.4  Plans  that  are  based  upon  parent-pupil  choices,  or  are  otherwise  voluntary  or  optional,  shall 
constitute  compliance  with  the  requirements  of  these  Rules  only  to  the  extent  that  tb^  actually  eliminate 
and  prevent  lacial  segregation  in  schools  because  of  color,  race  or  nationality. 

5.5  All  decisions  by  School  Authorities  concerning  selection  of  sites  for  new  schools  and  additions 
to  existing  facilities  shall  take  into  account,  and  give  maximum  effect  to,  the  requirements  of  eliminating 
and  preventing  racial  segregation  in  schools  because  of  color,  race  or  nationality. 

5.6  All  plans  to  effect  school  desegregation  and  integration  shall  be  equitable  and  non-discrimina- 
tory. Within  the  constraints  imposed  by  feasibility  and  educational  soundness,  inconvenience  or  bur- 
dens occasioned  by  desegregation  should  be  shared  by  all  and  not  borne  disproportionately  by  pupils 
and  parents  of  racially  identiPible  groups. 

5.7  School  Authorities  shall  not  adopt  or  maintain  pupil  grouping  or  classification  practices  which 
result  in  racial  segregation  of  pupils  within  schools  for  a  substantial  portbn  of  the  school  day. 
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5.8  All  plans  $haJl  include  specific  affirmative  proposals  to  insure  that  the  integration  process  pro- 
vidcs  an  effective  learning  environment  for  all  children  based  upon  mutual  cultural  and  personal  respect 
among  all  racial  groups.  Such  proposals  may  relate,  for  example,  to  curriculum  revision,  in-service 
trammg  of  personnel,  and  compensatory  programs  to  enable  pupUs  to  overcome  the  adverse  educational 
effects  of  racia'  segregation. 

5.9  All  plans  shall  contain  provision:  to  the  effect  that  they  are  subject  to  continuing  review  and 
evaluation  by  the  School  Authority,  and  that  amendments  to  improve  their  effectiveness  will  be  adopted 
and  implemented  on  a  continuing  basis;  provided,  however,  that  any  proposed  amendment  whose 
implementation  would  result  in  racial  resegregation  of  any  school  or  classroom,  shall  not  uke  effect 
until  after  it  has  been  reviewed  by  the  Supeiintendcnt  of  PubKc  Instruction  in  the  manner  provided 
wth  respect  to  plans  in  Rule  6,  below.  Submissions  of  proposed  amendments  shall  be  accompanied 
by  materials  setting  f^rth  the  reasons  underlying  the  proposals  and  their  projected  effects  upon  the  racial 
composition  of  all  aftected  schools  and  classrooms 

d.   Rciricw  of  PbHs  tmd  Ancadncals 

6.1  The  Supeiintendcnt  of  Public  Instruction  (or  his  designee)  shall  promptly  review  plans  and 
amendments  submitted  under  these  provisions  and  shall  determine  whether  they  comply  with  the 
requirements  of  these  Rules.  In  making  his  determination  the  Superintendent  may  require  School 
Authorities  to  furnish  such  additional  information  as  he  may  cecm  •v?cessafy  for  adequate  con$idera> 
tion  of  the  submission. 

6.2  Upon  Ending  that  a  plan  or  amendment  meets  the  requirements  of  these  Rules,  the  Superin- 
tendent shall  promptly  give  written  notice  to  the  School  Authority  to  that  effect,  and  the  School  Author- 
ity shall  implement  the  plan  or  amendment  forthwith. 

63  Upon  fiQu.ng  that  a  School  Authority  which  is  obliged  to  submit  a  plan  has  failed  to  do  so, 
or  that  a  submitted  plan  or  amendment  is  conditionally  acceptable  or,  wholly  or  in  part,  unacceptable, 
the  Superintendent  shall  promptly  advise  the  School  Authority  in  writing  of  his  findings.  His  com> 
munication  shall  specify  his  reasons  for  disapproving  the  plan  or  amend.nent,  wholly  or  in  part,  and 
may  set  forth  amendments,  alternatives,  or— where  appropriaif'  -an  entire  plan  which  would,  in  his 
judgment,  comply  with  the  requirements  of  these  Rules.  In  transmitting  a  communication  authorized 
by  this  subsection,  the  Superintendent  shall  notify  the  School  Authority  that  technical  asstsunce  in  the 
preparation  of  an  adequate  plan  is  available  from  his  office  upon  written  request. 

If  the  Superintendent  finds  that  a  School  Authority  has  failed  to  adopt  and  implement  an 
acceptable  plan  within  one  hundred^ghty  (180)  days  f(^owing  notice  of  its  obligation  to  do  so  under 
subsection  3.2  of  these  Rules,  he  shall  promptly  prepare  and  transmit  to  the  School  Attt!x)rity  z  plan 
(or  plans)  that  conforms  with  the  requirements  of  these  Rules,  together  with  a  directive  requiring  the 
School  Authority  forthwith  to  implement  such  plan.  If,  in  the  judgment  of  the  Superintendent,  an 
extension  of  the  time  requirement  specified  in  this  subsection  wiD  aid  in  resolving  technical  diihculties 
in  the  development  or  implementation  of  a  plan,  he  may,  either  on  his  own  motion  or  upon  request  by 
the  School  Authority,  eitend  the  time  requirement  by  not  more  than  sixty  (60)  days  (to  a  total  of 
not  more  than  two  hundred*fotty  (240)  days  from  the  original  notification  under  subsection  3.2)  or 
any  lesser  period. 

7.  EiloRCMM 

7.1  Upon  a  finding  by  the  Superintendent  that  a  School  Authority  has  failed  or  nhscd  to  comply 
with  the  requirements  of  these  Rules  within  th^  time  periods  specified  (or  within  a  reasontblj  time 
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thereafter  if,  in  his  judgment,  further  consultation  may  eFcct  compliance),  the  Superintendent  shall 
so  notify  in  writing  the  affected  School  Authority.  Not  fewer  than  ten  (10)  d?ys  and  more  than  thirty 
(30)  days  thereafter  the  Superintendent  shall: 

(a)  detennine  that  the  affected  school  district  shall  be,  and  shall  continue  in,  a  status  of  Nonrec- 
ognition  (NR)  untU  such  time  as  the  Superintendent  shall  determine  that  compliance  has  been  achieved. 

(b)  notify  in  writing  the  United  States  Department  of  Health,  Education  and  Welfare  that,  effcc- 
Uve  immediately  and  continuing  untU  further  notification  to  the  contrary,  he  declines  to  accept  or  expend 
federal  funds  available  for  allotment  to  such  school  district. 

7^  In  addition  to,  but  not  in  lieu  of,  the  foregoing  enforcement  actions,  the  Superintendent  may, 
upon  a  findmg  and  notice  of  non-compliance  as  provided  in  subsection  7.1  above,  pcUUon  the  Circuit 
Court  for  the  judicial  district  in  which  the  affected  school  district  is  located  for  an  appropriate  order 
enforcmg  the  requirements  of  these  Rules. 

7.3  Any  schooJ  district  that  has  received  notice  of  iNonrecognition  status  as  provided  by  these 
Rules  may  secure  judicial  review  of  that  determination  pursuant  to  the  provisions  of  the  "Administra- 

(Chapter  11,  Section  264,  et  seq.,  Illinois  Revised  Sututes),  approved  May  18, 
1945,  and  all  amendments  and  modifications  thereof  and  all  nilcs  adopted  pursuant  thereto. 

7.4  Pursuant  to  the  pertinent  provisions  of  SecUon  22-19  of  the  lUinois  School  Code,  as  amended, 
residents  of  a  school  district  may  petiUon  the  Superintendent  of  Public  InstnicUon  concerning  aUeged 
non-compliance  with  the  requirements  of  these  Rules.  This  remedy  shaU  be  in  addiUon  to,  and  not 
exclusive  of,  such  other  rrmcdies  as  may  be  available  to  affected  residents  of  school  districts. 

8.   Effective  Dale 

8.t  These  Rules  shall  be  effective  on  and  after  ten  ( 10)  days  from  the  date  of  their  filmg  as  pro- 
vided in  Section  266,  Chapter  127,  Illinois  Revised  Statutes. 
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Chairman  Celler.  Mr.  Hungate. 

Mr.  Hungate.  As  I  understand  the  one-way  busing  concept,  in  some 
cases  some  central  city  schools  would  be  closed,  is  that  correct? 
Dr.  Bakalis.  Yes,  that  is  a  possibility. 

Mr.  Hungate.  That  would  not  be  inconsistent  with  the  one-way 
busmg  philosophy. 

Dr.  Bakalis.  Sure,  there  is  an  inconsistency,  I  suppose,  to  the  ulti- 
mate logic,  because  if  you  are  going  to  close  those  schools,  you  might, 
say  let's  close  them  all,  as  the  Congressman  said. 

I  say  that  is  not  economically  feasible.  We  have  to  do  what  we 
can  with  what  we  have  got,  and  not  be  carried  away  with  extremes  or 
percentages  that  don't  take  into  account  the  human  elements  in  what 
we  are  doing. 

Mr.  Hungate.  But  it  would  be  possible  that  some  inner-city  schools 
would  be  closed  under  a  one-way  busing  program, 
Dr.  Bakalis,  Certainly. 

Mr.  Hungate.  What  would  be  your  view  on  hospitals?  We  have  the 
danger  of  hospitals  closing  if  the  i^atients  don't  want  to  go  there  and 
the  doctors  don't  want  to  send  patients  there  because  the  services  are 
allegedly  inferior.  Wouldn't  that  be  a  similar  problem  ? 

Dr.  Bakalis,  Congressman,  I  don't  want  to  comment  on  that.  I  have 
enough  trouble  keeping  up  on  educational  matters. 

Mr.  Hungate.  You  do  see  the  similarity  in  the  problem  ? 

Dr,  Bakalis,  I  think  there  is  a  similarity,  but  I  don't  know  enough 
about  the  hospital  situation  to  comment. 

Mr,  Hungate.  You  quote  favorably  Judge  Merhige's  opinion  that 
"community  resistance  to  chancre  affords  no  le^^al  base  for  perpeutu- 
ating  secfregation."  Would  you  support  the  Richmond,  Va.,  decision  ? 

Dr.  Bakalis,  What  I  said  in  my  statement  ^\  as  I  think  we  don't  have 
enough  evidence  yet.  I  want  to  study  it. 

In  Illinois,  we  are  going  at  it  district-bv-district  approach.  I  think  it 
is  worthy  of  further  study.  I  don*t  have  all  of  the  information  to  com- 
ment y  »f  or  no  on  that. 

Mr.  Ki;ngate.  Pardon  me,  as  .you  know.  Judge  Merhige  went  on  a 
k  nd  of  coTiflTessional-school  district  approach  to  accomr)lish  more  in- 
t^.fi:ration  than  was  otherwise  possible  without  bringing  400,000  pupils 
ti/gether.  Would  that  sound  like  a  reasonable  concept  to  you  ? 

Dr.  BAKALIS.  I  can't  answer  that.  I  don't  know  what  that  would 
mean  in  terms  of  Illinois.  I  am  thinking  in  terms  of  Illinois  conicrres- 
sional  districts,  I  don't  know.  We  have  to  find  a  wav  in  which  we  are 
not  goincr  to  have  desegregation  plans  which  are  not  eft*ective  simplv  be- 
cause whites  made  an  exodus  out,  and  the  thrust  of  our  Plan  has  been 
that  the  origins  have  to  come  from  the  locality,  the  locality  has  to 
be  involved  in  the  planning  of  it,  they  have  to  accent  it,  but  what  is 
not  debatable  in  our  plan  is  that  segregation  should  not  exist. 

That  is  not  debatable. 

Mr.  Hungate*  Do  you  asrreo  there  is  a  significant  difference  between 
dese>fre<Tating  and  intenrratinflr? 

Dr.  Bakalis,  Cortainlv.  full  integration  is  much  more  than  mixinff 
of  bodies.  We  have  said  that  all  along.  It  is  attitndinal  change.  It  is 
concern  for  curriculum.  It  is  very  complicat<»i.  The  word  I  use  over 
and  over  is  that  deseiqrregation  is  a  process.  It  is  not  an  event  that  oc- 
curs when  numbers  of  people  move  together.  It  is  a  process  that  is  a 
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complicated  one  and  takes  time.  That  is  wliere  we  say  to  our  school 
districts,  we  can't  arbitmrily  say  by  1973  everybody  has  to  have  ac- 
complished the  plan.  There  is  no  way  that  can  be  done  when  you  talk 
about  Chicago  and  Peoria  and  Rockford  and  Central  ia,  111.,  these  are 
vastly  different  kinds  of  communities. 

Mr.  HuNGATE.  As  I  understand  it,  at  this  point  you  are  not  willing 
to  say  you  would  support  Judge  Mehrige's  decision  for  the  State  of 
Illinois. 

Dr.  Bakalis.  No,  I  am  not  willing  to  say  that  at  this  time. 
Mr.  HuNGATE.  Thank  you. 

Chairman  Celler.  I  want  to  ask  one  or  two  questions.  How  is  your 
plan  or  program  working  in  the  State  of  Illinois? 

Dr.  Bakalis.  It  has  just  started,  Mr.  Chairman.  Last  November  we 
issued  the  guidelines.  We  have  guidelines  that  require  eveir^  district 
to  come  up  with  their  own  plan.  That  is  the  thrust  of  it.  They  have 
turned  in  their  first  reports  indicating  to  us  what  they  have  done 
since  1963. 

In  1963,  the  Illinois  Geneml  Assembly  passed  the  Armstrong  Act 
which  required  school  boards  to  review  segregation  in  the  schools  and 
to  redraw  boundary  lines  to  eliminate  desegregation.  We  have  asked 
them  what  they  have  done  since  1963,  and  what  the  racial  composi- 
tion of  the  district  was. 

If  we  feel  in  terms  of  our  judgment  that  that  is  a  segregated  district, 
we  then  ask  them  to  come  up  with  a  plan  on  how  they  will  move  to- 
ward elimination  of  segregation. 

Their  timetable  is  theii^s  within  reason.  We  don*t  say  any  time  this 
has  to  be  accomplished.  The  method  is  there.  We  say  they  have  to 
have  a  plan  and  have  to  show  good  faith  and  move  toward  it.  It  is 
working  specifically. 

Chaiman  Celler.  You  are  willing  to  have  give  and  take,  which 
has  worked  out  very  well  in  Illinois  ? 

Dr.  Bakalis.  I  think  so.  Thus  far,  we  ai-e  very  pleased  with  the  re- 
sponse we  have  had.  We  do  not  force  any  method  on  anybody.  We 
stress  community  involvement.  No  district  plan  is  acceptable  to  us  un- 
less it  can  show  evidence  of  widespread  community  involvement  in 
the  preparation  of  that  plan,  because  we  want  it  to  work. 

Chairman  Celler.  Have  there  been  any  court  cases  in  Illinois? 

Mr.  Bakalis.  No.  In  all  fairness,  we  have  not  really  dealt  with  the 
big  Urban  areas  yet  in  Illinois.  We  have  the  repoil  for  Chicago.  We 
are  studying  it  and  those  from  Rockford  and  Decatur,  the  big  urban 
areas  with  heavy  concentration  of  minorities.  We  have  not  had  time  to 
review  them  because  they  came  in  in  February,  and  those  probably 
will  be  difficult.  We  are  going  to  have  to  be  reasonable  and  work  out 
what  we  can  in  this  ai-ea. 

Chairman  Celler.  You  say  you  are  opposed  to  the  constitutional 
amendment  relating  to  pupil  assignments  and  transportation;  is  that 
correct? 

Dr.  Bakaus.  Yes,  sir. 

Chairman  Celler.  Do  you  have  any  suggestions  as  to  any  particular 
bill  that  the  committee  might  fashion?  Or  should  we  leave  the  subject 
alone? 

Dr.  Bakalis.  I  would  hope  that  the  Constitution  of  the  United  States 
would  not  have  any  reference  to  busing  or  antibusing  in  it.  Legislation 


856 


which  someliow  would  take  into  account  and  reduce  arbitrary  moving 
of  people  simply  for  the  purpose  of  moving  people  and-  achieving  per- 
centages, certainly,  if  legislation  is  needed  for  that,  I  would  support 
that  because  I  think,  as  I  said,  we  are  talking:  about  human  beings 
and  educational  process,  and  too  often  I  think  thus  far  perhaps  in  our 
enthusiasm  and  zeal  to  brin^  about  equality,  we  forget  we  are  de?iling 
with  human  beings  and  we  are  talking  about  people  here, 

I  would  hope  no  legislation  would  be  needed,  but  if  it  is  for  that 
kind  of  reasonable  restrictiveness,  then  I  would  be  for  it,  but  cer- 
tainly not  a  constitutional  amendment. 

Chairman  Geller.  Are  there  any  other  questions  ? 

Mr.PoFF.  Yes,  Mr.  Chairman. 

As  I  understand  your  testimony,  you  are  defending  the  concept 
of  one-way  busing.  Yet  I  do  not  understand  from  your  testimony 
how  you  translate  that  concept  into  affirmative  statutory  remedies. 

Dr.  Bakalis,  I  think  I  indicated  in  the  testimony,  sir,  that  I  am  not 
sure  I  know  how  to  do  that  yet,  but  that  should  not  prohibit  me  from 
saying  that  we  ought  to  consider  it  as  a  concept  which  may  need  ad- 
ministrative detail  to  carry  out. 

I  suggest  it  as  a  thought,  but  I  would  hope  it  would  be  considered. 

As  I  said,  one  of  my  concerns  is  that  we  do  not  eliminate  the  tool  and 
concept  of  transportation  simply  because  there  are  individuals,  for 
whatever  reason,  good  or  bad,  who  find  it  to  be  undesir  ible  right  now 
the  way  it  is  operating, 

I  am  the  first  to  admit  in  many  cases  it  is  undesirable  the  way  it  is 
operating  now,  but  I  don't  think  we  should  take  the  extreme  position 
and  say  because  of  that,  let's  take  out  the  whola  option.  It  needs  to 
remain  an  option, 

Mr.  PoFF.  As  I  read  your  prepared  testimony— I  believe  you  prob- 
ably did  not  reach  this  part  today— you  are  opposed  to  a  constitu- 
tional aniendment  at  least  in  ])art  for  historical  reasons, 

I  was  interested  in  your  historical  allusion,  that  the  Constitution 
did  not  vest  in  the  Federal  Government  jurisdiction  over  and  responsi- 
bility for  public  education,  nor  did  it  reserve  in  sj^ecific  language  that 
jurisdiction  and  responsibility  to  the  several  States,  Perhaps  that  is 
explainable  because  at  the  time  the  Constitution  was  written,  there 
was  no  such  thing  as  public  education.  Would  vou  agree  ? 

Dr.  Bakalis.  The  reference  to  tl*e  lack  of  reference  to  education 
generally  I  think  is  significant;  and  the  President's  Commission  on 
School  Finance,  which  just  reported  this  week,  in  its  introduction, 
reaffirms  the  primacy  of  the  States  in  education,  and  T  think  it  is  a 
principle  that  has  been  deeply  rooted  in  American  history  and  I 
would  hope  would  be  maintained. 

Mr.  PoFF,  Thank  you. 

Chairman  Ckllkr,  Any  other  questions. 

Mr.  Zelenko.  Mr.  Chairman,  I  have  ore  question. 

Dr.  Bakalis,  the  Supreme  Court  decisions  relating  to  desegregation 
contain  an  implicit  assumption  that  the  burdens  of  desegregating 
public  schools  should  fall  equally  on  all  those  affected.  Do  you  believe 
the  notion  of  so-called  one-way  busing  vou  outlined  today  would  be 
consistent  with  that  assumption  ? 

Dr.  Bakaus.  I  think  it  would.  I  think  if  one  wants  to  consider  trans- 
portation a  burden  to  begin  with— in  other  words,  just  physically  be- 
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ing  transported — certainly  the  burden  would  be  on  those  children  be- 
in^  transported. 

If  the  burden  is  to  take  on  extra  responsibilities  and  extra  efforts  on 
the  receiving  school,  that  would  certainly  be  some  kind  of  a  burden  I 
would  suppose.  I  think  it  depends  on  how  broadly  one  wants  to  inter- 
pret the  whole  concept  of  burden. 

Mr.  Zelenko.  Doctor,  if  a  national  program  of  busing  only  blacks 
to  white  schools  were  adopted  as  of  tomorrow,  considering  the  con- 
straints of  overcrowding  available  clasroom  facilities,  have  you  given 
any  thought  as  to  how  long  it  would  be  before  desegregated  education 
could  be  achieved? 

Dr.  Bakaus.  I  think  a  national  policy  of  busing  only  black  chil- 
dren to  white  schools  would  be  very  unwise. 

No,  I  haven't  given  any  thought  to  how  long  it  would  take.  I  do 
know  it  has  taken  over  400  years  for  black  people  to  achieve  oppor- 
tunities in  this  country,  and  I  think  what  we  ^leed  is  to  take  some  first 
steps. 

Mr.  Zelexko.  Then  you  are  suggesting  action  on  a  case-by-case, 
district-by-district  basis  rather  than  on  a  statewide  or  even  nation- 
wide basis? 

Dr.  Bakalts.  I  don't  want  to  try  to  pass  off  our  guidelines  as  being 
some  kind  of  model  for  the  Nation  by  any  means,  but  I  think:  One, 
that  the  responsibility  should  not  be  at  the  Federal  level  in  terms  of 
national  policy ;  and  two,  I  think  the  more  we  can  allow  peoi)le  at  the 
local  level  to  involve  themselves  in  these  educational  decisions,  the 
better  off  we  are  and  the  more  success  we  are  jroing  to  have  for  any 
kind  of  i)rogram  that  they  are  involved  with  in  the  beginning  and 
the  planning  i.  f  these  programs. 

Mr.  Zelenko.  Finally,  Dr^  Bakalis,  in  your  statement,  pages  18 
to  19,  you  state  that  Federal  district  courts  and  the  U.S.  Supreme 
Court  do  not  and  have  not  required  the  achievement  of  arbitrary 
racial  balances  in  schools,  but  ratner  the  elimination  of  racial  isolation 
and  unequal  educatioaial  opportunities. 

Earlier  in  these  hearings,  statements  to  that  effect  by  Justice  Burger 
have  been  read  into  the  record. 

How  do  you  explain  the  apparently  widespread  feeling  that  oourt- 
ordered  busing  or  court-ordered  desegregation  in  fact  has  been  de- 
signed to  achieve  racial  balance:  indeed,  an  arbitrary  racial  balance  in 
some  cases?  How  do  you  explain  this  apparent  misunderstanding? 

Mr.  Bakalis.  I  can't  explain  it  fully.  I  don't  know.  I  suppose  per- 
haps in  the  administration  of  policy,  people  get  to  the  point  where 
they  forget  what  the  original  intent  was,  they  believe  somehow  they 
can  bring  about  equal  educational  opportunity  by  mixing  bodies.  We 
educators  are  responsible  because  we  have  not  developed  adequate  and 
l)recise  tools  to  measure  educational  quality. 

So  because  we  can't  measure  educational  quality,  very  often  the 
substitute  becomes  thincfs.  It  mi^rht  become  a  number  of  classes,  student- 
teacher  ratio  or  a  number  of  blacks  to  whites.  It  is  the  external  kind 
of  thinfirs  rather  than  cqualitative  measurement,  and  I  think  we  carry 
the  burden  for  that. 

Mr.  Lyons  mav  have  a  comment  on  that. 

Mr.  Lyons.  Mr.  Zelenko  and  Mr.  Chairman,  I  can't  give  you  a 
definitive  answer  but  I  would  suggest  that  there  might  be  some  paral- 
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lei  between  the  Singleton  decision  and  determining  that  there  was  an 
appropriate  distribution  of  minority  staff,  professional  ^ff,  in  all 
districts  that  somehow  reflected  the  composition  of  the  district  as  a 
whole  and  to  some  degree  that  may  be  determined  to  be  applicable  as 
a  criterion  for  students, 

I  offer  that  as  a  possible  reason  for  the  misundei^standing  that  courts 
are  requiring  racial  balance  of  students, 

Mr,  Zelenko,  I  gat'^or  you  don't  support  busing  to  achieve  racial 
balance,  but  would  support  pupii  transportation  or  busing  to  achieve 
desegregation  of  schools? 

Dr,  Bakalis,  Yes,  absolutely,  T  think  that  is  a  very  valid  way  of 
distinguishing, 

Mr,  Zblenko,  In  your  opinion,  has  the  term  "racial  balance"  been 
used  as  a  synonym  for  "desegregation"? 

Dr,  Bakalis,  I  think  it  has,  T  don't  believe  most  people  think  in 
terms  of  desegregation  as  a  complex,  continuing  process,  but  they  view 
it  in  terms  of  a  percent«age  mixture  of  people  at  a  given  time.  They 
view  it  as  an  event  that  occurs  w'hen  I  sit  next  to  Mr,  Lvons  here  that 
we  are  a  desegregated  paiii;].  The  fact  that  I  may  hate  Mr,  Lyons  per- 
haps or  love  Mr,  Lyons  is  not  taken  into  account  what  my  attitudes 
are  about  him,  so  desegregation  is  a  much  more  difficult  process  and 
complex  one  than  merely  putting  people  next  to  each  other, 

Mr,,  Lyons,  Mr,  Chairman,  regarding  your  earlier  question  regard- 
ing a  substitute  to  busing,  I  would  offer,  at  least  for  your  considera- 
tion, and  perhaps  you  are  already  aware  of  it,  the  Preyer  amendment 
or  the  Preyer  bill  that  is  at  lea,<5t  worthy  of  study. 

There  are  a  number  of  concepts  that  I  think  fully  represent  the 
thoughts  that  have  been  expressed  by  the  doctor  here  this  morning. 

Chairman  Celler,  Thank  you, 

Mr,  McCuLLOCH,  Mr,  Chairman,  I  would  like  to  ask  Dr,  Bakalis  a 
question  or  two,  if  I  may. 

Did  you  have  the  time  to  read  in  the  paper  this  morning  the  imoffi- 
cial  results  of  the  busing  referendum  in  Florida? 

Dr,  Bakalis,  Yes,  sir ;  I  have, 

Mr,,  McCuLLOCH,  And  those  unofficial  reports  show  that  75  percent 
of  those  voting  on  the  question  of  busing  opposed  forced  busing  and 
that  yet  79  percent  of  the  voters  favored  equal  educational  opportunity 
for  all  children, 

I  would  like  to  say  this  not  only  to  our  witnesses  here  this  morning 
but  I  would  like  to  say  this  to  every  person  who  is  in  this  hearing 
room.  You  can  help  settle  one  of  the  most  important  problems  in  our 
country  if  you  can  provide  us  with  one  plan  achieving  both  goals, 

Dr,  Bakalis,  do  you  have  any  comment  on  that? 

Dr.  Bakalis,  No,  niy  only  comment  is  that  I  think  we  have  touched 
on  this.  Equal  educational  opportunity  is  a  vague  concept,  sort  of  like 
quality  education,  whic^h  veiy  few  people  take  the  time  to  define. 

Second,  I  think  the  key  word  as  you  put  it,  sir,  is  that  that  per- 
centage opposed  forced  busing.  That  forced  element  is  somethinflrthat 
I  think  the  American  people  are  very  much  concerned  about  and  I  am 
concerned  about  it,  too. 

Chairman  Oeller,  The  Chair  wishes  to  thank  you  and  your  asso-' 
elates,  Dr,  Bakalis,  I  am  very  interested  in  your  flexible  plan. 

We  are  grateful  to  you  for  your  contribution. 
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Dr.  Bakaus.  Thank  you.  We  appreciate  the  opportunity. 

Chairman  Cellbr.  Our  next  witness  is  Mr.  L.  K.  Schultz,  president, 
Concerned  Neighbors,  Inc.,  Corpus  Christi,  Tex.,  who  will  be  intro- 
duced by  our  colleague.  Congressman  John  Young. 

STATEMENT  OF  HON.  JOHH  YOUNG,  A  REPRESENTATIVE  IN 
CONGRESS  PROM  THE  STATE  OF  TEXAS 

Mr.  Young.  Mr.  Chairman,  I  am  John  Young.  I  represent  the  14th 
Congressional  District  of  Texas. 

Among  my  constituency  in  the  Corpus  Christi,  Tex.,  area  is  an 
organization  called  Concerned  Neighbors,  Inc.,  comprising  20,000  adult 
citizens  and  constituents  of  my  area. 

This  organization  is  represented  here  today  by  Mr.  L.  K.  Schultz 
and  Mr.  Calvin  Clark,  who  is  associated  with  him,  and  Mrs.  Schultz 
who  accompanied  her  husband  is  in  the  audience. 

Mr.  Chairman,  Mr.  Schultz  has  filed  25  copies  of  his  statement  with 
the  committee  with  some  backup  material  and  one  copy  of  a  more 
extensive  backup  material  which  he  hopes  that  the  chairman  will  see 
fit  to  include  in  the  record. 

Mr.  Chairman,  Mr.  Schultz  has  indicated  he  will  take  no  more  than 
10  minutes  of  this  committee's  time  and  I  commend  to  you  and  the 
committee  your  careful  consideration  of  his  statement. 

Thank  you,  sir. 

Chairman  Celler.  Thank  you  very  much. 

Wo  shall  be  glad  to  place  the  statement  in  the  record  and  out  of 
defei-ence  to  you,  sir,  we  will  hear  Mr.  Schultz  out  of  order.  I  ask, 
Mr.  Schultz,  that  your  statement  be  placed  in  the  record  and  that  you 
epitomize  it  in  your  oral  presentation. 

(Mr.  Schultz'  prepared  statement  is  at  p.  890.) 

STATEMENT  OF  L.  K.  SCHULTZ,  PRESIDENT,  CONCERNED  NEIGH- 
BORS, INC.,  CORPUS  CHRISTI,  TEX.,  ACCOMPANIED  BY  CALVIN 
CLARE 

Mr.  Schultz.  1  am  L.  K.  Schultz,  president  of  Concerned  Neigh- 
bors, Inc.,  of  Corpus  Christi,  Tex.  Our  organization  is  dedicated  to 
the  promotion  of  equa'l  educational  opportunity  for  all  children,  and 
pi-escrvation  of  the  neighborhood  school  concept.  We  have  more  than 
20,000  adults  enrolled  as  members.  Concerned  Neighbors  is  a  racially 
mixed,  nonpartisan  body  with  substantial  representation  from  ail 
socioeconomic  levels,  and  reflects  the  views  of  approximately  80  per- 
cent of  the  citizens  residing  in  south  Texas. 

Chairman  Celler.  I  asked  if  you  might  epitomize  your  statement 
because  we  have  many  other  witnesses  to  hear  this  morning. 

We  would  appreciate  it  if  yon  w^ould  epitomize  your  statement. 

Mr.  Schultz.  I  will  try  to  abbreviate  it,  sir.  I  would  like  to  point  out 
that  in  presenting  myself  as  a  witness,  that  although  I  reside  in  south 
Texas,  that  I  was  educated  in  California  and  have  traveled  widely 
recentlv  across  the  Nation  and  therefore  feel  that  I  am  qualified  to 
speak  for  the  feelings  of  many  of  the  American  citizens. 
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As  you  perhaps  may  know,  Corpus  Christi  is  under  a  court  order 
to  desegregate  our  school  system.  We  have  been  under  this  court  order 
for  2  years.  We  have  been  able  to  avoid  a  massive  bu^ng  program  by 
virtuo  of  a  stay  granted  to  us  by  the  Supreme  Court. 

They  coiisideiw  the  case  on  the  merits.  Basically  what  I  wanted  to 
say  wa.s  that  Corpus  Christi,  prior  to  the  desegregation  case,  was  a 
serene  community  without  racial  tension  and  without  a  history  of 
racial  tension. 

Since  the  entrance  of  the  case  upon  the  scene  in  Corpus  Christi,  our 
community  has  become  one  of  tension  and  we  have  undergone  polariza- 
tion of  the  racial  groups. 

Another  point  that  I  wanted  to  make  was  that  our  case  differs  sub- 
stantially from  the  usual  case  in  that  the  ruling  handed  down  for 
'  Corpus  Chisti  was  based  on  a  triethnic  determination,  that  is  to  say, 
that  we  were  charged  with  hr.ving  three  groups  rather  than  two,  black 
and  white  being  the  two  groups.  Corpus  Christi  had  a  third  element, 
the  Mexican  American  minority  added  to  it. 

The  Mexican- American  in  the  city  of  Corpus  Christi  is  not  a  minor- 
ity but  a  majority  group. 

The  Mexican  American,  Negro,  and  white  community  lived  to- 
gether in  harmony  and  without  overt  consciousness  of  each  until  en- 
trance of  this  case. 

I  would  like  to  make  one  point  here.  The  point  of  the  Corjms  Christi 
Desegregation  case  is  simply  this,  that  a  peaceful  community  that  had 
not  practiced  segregation  required  by  law  since  1954,  whose  schools 
were  all  integrated  based  on  makeup  of  the  neighborhoods,  had  levied 
upon  it  an  onerous  massive  student  transfer  system  which  would  not 
alter  racial  or  ethnic  makeup  of  schools  in  the  city  but  at  the  same  time 
would  debilitate  its  financial  base  and  promote  tension  and  racial 
polarization  within  the  community. 

In  our  involvement  in  this  case,  and  I  have  given  it  to  you  for  your 
record.  Concerned  Neighbors  undertook  to  study  the  school  system 
within  our  city  because  one  of  the  precepts  upon  which  the  desegrega- 
tion case  was  based  was  that  equal  educational  opportunity  was  not 
available  to  all  students. 

You  will  find,  if  you  will  study  the  material  we  have  given  you, 
that  this  is  not  the  case.  Neither  based  on  monetary  distribution,  on 
staff,  on  teacher  distribution,  on  equipment,  on  material  or  facilities, 
on  none  of  these  bases  can  you  find  in  the  facts  that  an  equal  educa- 
tional opportunity  was  not  available  to  all  children. 

If  I  may  summarize  my  points,  although  de  jure  segregation  has 
taken  place  in  parts  of  our  Nation,  most  of  the  country  has  been  set- 
tled in  a  de  facto  manner. 

Undrr  the  Constitution  a  man  has  the  right  to  select  the  neiglibor- 
u  ^  i^  which  he  lives.  On  the  other  hand,  the  courts  today  are  saying 
that  if  the  neighborhood  he  has  chosen  has  an  ethnic  imbalance,  he  has 
committed  a  wrong  and  his  children  must  be  bused  to  rectify  that 
wrong. 

The  forced  transportation  of  students  out  of  their  neighborhoods  to 
schools  many  miles  from  their  homes  is  no  different  from  saying  that 
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parents  should  be  required  to  reside  in  areas  where  they  do  not  choose 
to  reside. 

In  conversations  ^vith  my  black  acquaintances,  they  have  told  me  of 
their  childhood  days  when  they  were  bused  passed  the  white  school  to 
a  distant  black  school  They  tell  me  how  wrong  this  practice  was  and  I 
agree  it  was  a  terrible  in  justice, 

I  ask  you  if  it  was  so  wrong  to  forcibly  bus  black  children  prior  to 
1954,  how  is  it  suddenly  right  today  to  force  the  busing  of  all  our 
children  ? 

I  ask  those  who  argue  that  the  busing  is  necessary  to  right  the 
wrongs  of  the  past,  is  justice  served  now  by  committing  the  same 
wrongs  again? 

Laws  whicli  impose  segregation  because  of  race  are  wrong  laws 
which  forcibly  impose  integration  are  equally  wrong.  The  laws  per- 
taining to  one  s  individual  rights  in  a  desegregated  society  are  appar- 
ently not  sufficiently  clear  to  promote  fairness  and  consistency  in  the 
decisions. 

The  Constitution  and  the  surrounding  legal  structure  seem  to  have 
the  latitude  under  which  one's  fundamental  rights  can  be  jeopardized 
at  the  whim  of  any  single  Federal  judge  who  is  unresponsive  to  the 
citizenry  he  was  appointed  to  serve. 

We  ask  you,  the  Congress  of  the  United  States,  to  provide  the  cit- 
izens of  our  countr}  with  laws  that  are  so  clearly  stated  that  they 
will  not  be  misinterpreted  to  deny  our  rights  as  American  citizens. 

Thank  you,  sir. 

Chairman  Celler,  Data  submitted  to  us  by  the  Department  of 
Health,  Education,  and  Welfare  shows:  In  Corpus  Christi,  in  1971, 
tlie  total  number  of  pupils  enrolled  was  45,900,  of  which  only  838  or 
1,8  percent  were  transported  by  bus. 

In  1970,  the  total  school  population  was  45,809  and  the  number  of 
those  bused  was  628,  or  only  1,4  percent.  So  that  there  has  not  been 
much  busing  at  all  in  Corpus  Christi, 

Mr,  ScHULTz,  Yes,  sir;  that  is, correct  and  there  still  is  not  much 
busing  in  Corpus  Christi,  The  students  are  now  attending  the  neigh- 
borhood schools  but  we  are  under  court  order  to  l)egin  a  massive  bus- 
ing system  and  this  order  has  been  stayed  by  the  Supreme  Court, 

Chairman  Cm.ler,  The  old  regime  has  been  declared  invalid  but 
the  remedy  orde:  ed  by  the  district  court  has  been  stayed, 

Mr,  ScHtTLTZr,  Ycs,  sir.  The  order  is  temporarily  stayed  while  the 
appellate  court  hears  our  case. 

Chairman  Ceixer,  How  many  children  would  have  to  be  transferred 
under  the  court  order  ? 

Mr,  ScHULTz.  Approximately  15,000,  I  don't  have  the  number  of 
buses  but  the  cost  was  about  $1,7  million;  137  buses;  16,000  students, 
and  about  $!,7  million  capital  investment  required. 

Chairman  Celler,  Any  questions  ? 

Mr,  Zelenko,  One  question,  Mr,  Chairman, 

Mr,  Schultz,  in  the  opinion  of  your  group,  w'l]  a  neighborhood 
school  assignment  plan  desegregate  the  schools  m  •'^orpus  Christi  ? 

Mr,  SciiTTLTZ,  I  am  not  sure  I  understand.  Are  yi  i  talking  about  the 
court  order  plaj? 
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Mr.  Zelenko.  No,  sir.  I  am  talking  about  the  present  system  in  Cor- 

Sus  Christi  of  neighborhood  school  assignments.  Will  that  produce 
esegregated  education  in  your  towa? 

Mr.  ScHULTz.  We  don't  have  any  segregated  schools  in  Corpus 
Christi.  They  are  all  desegregated  but  we  do  not  have  a  perfect  racial 
balance. 

Let  me  tell  you  what  is  going  on  in  terms  of  racial  mixing  which,  in 
time,  will  racially  mix  the  schools  The  town  is  broken  into  two  seg- 
ments: The  South  Side  which  is  predominantly  Anglo,  which  includes 
such  diverse  groups  as  Greeks,  Lebanese,  Chinese,  and  so  forth,  but 
it  is  still  called  Anglo. 

The  other  side  of  town  is  predominantly  rich  in  Mexican-Americans 
and  Negroes  but  is  an  integrated  portion  of  the  town.  The  west  side 
or  predomina  ntly  Mexican-American,  Negro  portion  of  town  is  mov- 
ing to  the  SOI  th  side  of  town  at  a  rate  of  approximately  10  percent 
annually. 

By  virtue  o(  such  Federal  programs  as  the  235  home  loan  program 
and  others.  It  is  my  opinion  that  this  is  effecting  a  substantial  amount 
of  mixture  occurring  at  the  present  time. 

Chairman  (Seller.  Mr.  McCulloch? 

Mr.  McCtJLU)CH.  I  am  not  particularly  interested  in  segregation  or 
dese^egation  as  ends  in  themselves.  I  am  interested  in  equality  of 
quality  education  for  the  children  of  America,  be  they  black,  white,  or 
any  other  color  that  you  want  to  name 

And  there  has  not  been  equality  of  quality  education  for  all  children 
in  our  schools  in  An.orica,  not  even  in  my  own  hometown.  We  began 
to  study  this  problem  long  before  there  was  forced  busing  and  the 
opposition  that  it  brought  about. 

Do  you  have  a  plan  that  will  effectively  bring  e(]juality  of  quality 
education  to  all  schoolchildren  in  America,  and  bnng  it  soon? 

Mr.,  ScHULTz.  Sir,  I  am  not  an  educator  and  I  haven't  a  plan. 
However,  I  would  say  this.  It  has  not  been  established  in  my  mind 
that  there  is  any  relationship  between  desegregation  of  schools  and 
quality  of  education.  I  have  asked  my  black  friends  about  this.  I  have 
told  them  that  the  courts  today  are  saying  that  your  child  must  sit  in 
a  racially  mixed  class  in  order  to  obtain  an  equal  education. 

Mr.  McCuuxxJH.  If  I  might  interrupt  you,  I  prefixed  my  question 
by  saying  that  I  was  not  primarily  interested  m  segregation  or  de- 
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segregation  as  ends  in  themselves,  I  am  interested  in  quality  education 
for  all  of  America's  youth, 
Mr,  ScHULTz,  May  I  make  one  comment  to  your  point  then^  sir. 
In  Corpus  Christi  I  feel  that  we  basically  have  equal  e-ducational 
opportunity  in  existence.  As  I  say,  I  am  not  an  educator  but  by  virtue 
of  the  study  which  I  presented  to  the  committee,  you  will  see  that 
we  have  in  our  schools  equal  distribution  of  curricula,  of  teacher  train- 
ing  and  background,  of  materials  and  of  dollars  and  special  programs 
for  those  who  have  learning  problems  who  come  from  minority  homes 
and  perhaps  underprivileged  homes  to  help  them  get  started. 

These  are  the  only  tools  that  I  know  that  will  work  in  this  direction* 
sir, 

Mr,  McCuixocu,  I  am  glad  to  hear  you  say  that  you  are  firmly 
convinced  that  you  have  made  great  progress  toward  this  end  which 
I  have  described. 

Do  you  have  anv  children  ? 

Mr,  ScHULTz,  Ves,  sir, 

Mr,  McCuLLocH,  If  all  parents  in  America  would  dedicate  them- 
selves to  the  goal  of  quality  education  for  all,  we  would  soon  have  it 
in  most,  if  not  all,  of  our  school  districts, 

fJhainnan  Celler,  In  the  decision  of  Judge  Seals,  in  June  1970, 
I  find  the  following:  "As  to  elementary  schools  [In  Corpus  Christi,] 
out  of  a  tot^l  enrollment  of  approximately  24,389,  approximately 
10,178  Mexican-Americans  and  Negroes,  (about  1,250  Jfegroes)  at- 
tended schools  where  over  90  percent  of  the  enrollment  was  non- Anglo 
Americans,^'  324  F,  Supp,  599  (1970)  footnote  37, 

Mr,  ScHULTz,  Excuse  me,  I  have  some  record  of  the  school  enroll- 
ment I  haven't  broken  them  down  by  schools  but  I  do  have  it  in  total. 
The  enrollment  of  our  schools  is  this:  Elementary  schools  56  percent 
Mexican  Americans;  38  percent  Anglo;  6  percent  Negro,  By  virtue 
of  total  numbers,  many  of  the  schools  are  predominantly  Mexican- 
American  because  the  Anglo  is  a  minority  in  our  system. 

Chairman  Celler,  You  can  place  in  the  record  any  additional 
evidence  you  might  have, 

Mr,  Sciitn.Tz,  We  will  pi  ice  that  statistical  package  in  the  record, 

(The  information  referrea  to  follows:) 
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Chairman  Celler.  Any  questions? 

Mr.  Brooks.  Mr.  Chairman,  will  you  yield  for  an  observation  ? 
Chairman  Celler.  Certainly. 

Mr.  Brooks.  I  would  like  to  observe  that  I  am  delighted  to  see  John 
Youn^  here  with  his  constituents.  We  appreciate  Mr.  Schultz'  con- 
tribution to  this  problem  and  we  are  sure  his  observations  can  help  to 
the  solution  of  it. 

Mr.  Schultz.  Thank  you. 

Chairman  Celler.  We  are  always  glad  to  hear  from  constituents  of 
Congressman  Young  because  we  have  the  highest  respect  for  him.  He 
IS  a  dedicated  Member  of  our  House  and  we  lork  up  to  him  with 
great  respect. 

Mr.  PoFF.  Mr.  Chairman  

Chairman  Celler.  Mr.  Poff. 

Mr.  Poff.  I  underscore  the  tribute  that  has  been  paid  to  our  dis- 
tinguished colleague  from  the  State  of  Texas.  I  know  that  both  the 
chairman  and  I  speak  wholly  without  regard  to  the  very  important 
position  that  the  gentleman  holds  on  one  of  the  most  important  com- 
mittees of  the  House  of  Representatives,  the  Rules  Committee. 

I  want  to  ask  the  witness  a  question  for  my  own  understanding  of 
the  legal  issues  involved.  What  is  the  issue  in  the-casc  ? 

As  I  understand  the  witness,  the  segregation,  if  that  is  a  correct  term 
to  apply,  is  de  facto  and  not  de  jure.  Yet  I  believe  that  the  district 
court  m  ruling  on  the  question  found  that  the  segregation  was  de  jure. 
If  that  is  true,  I  assume  that  this  factual  question  is  a  legal  one,  is  that 
correct? 

Mr.  Schultz.  Yes,  sir ;  that  is  correct. 

The  district  court  found  de  jur6  segregation  since  1954  in  the  Corpus 
Chripti  system.  However,  we  reviewed  the  case  ourselves.  We  had  many 
legal  opinions  on  it.  They  are  that  the  case  was  conducted  in  a  prej- 
udicial manner.  Justice  Hugo  Black  of  the  Supreme  Court  before  he 
died  reviewed  the  case  on  the  merits  and  granted  us  a  stay  based  on 
the  merits. 

Mr,  Poff.  That  was  after  the  circuit  court  had  declined  to  ffrant 
the  stay? 

Mr.  Schultz.  That  was  after  the  circuit  court  had  declined  to  grant 
the  stay. 

Another  interesting  point  is  that  the  Justice  Department,  which  had 
taken  the  side  of  the  plaintiffs  during  the  trial,  after  reviewing  the 
material  on  its  merits,  appeared  before  Justice  Hugo  Black  and  plead 
for  the  stay  on  our  behalf. 

Mr,  Poff.  Then  what  was  the  basis  for  the  plea  ? 

Mr.  Schultz.  The  basis  for  the  plea,  sir,  was  that  de  jure  segregation 
had  riot  been  proven. 

Mr.  Poff.  I  will  be  glad  to  yield  to  the  chairman. 

Chairman  Celler.  It  strikes  me  that  with  such  slight  modifications, 
you  ought  not  to  have  much  trouble  at  all  on  this  matter. 

Mr.  Clark.  May  I  say  one  thing,  Mr.  Chairman? 

This  fiflfure  we  gave  you  was  based  on  the  judge's  recommendation 
and  HEW's  recommendation  of  the  $1.7  million  based  on  children 
standing  up  and  making  two  runs  a  day. 

If  you  actually  get  into  the  figures  of  it,  it  would  be  more  like  $2.4 
million  to  initiate  the  program,  yet  you  would  only  change  the  overall 
racial  mixture  less  than  5  percent. 
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Chairman  Celler.  Any  other  questions? 

Mr.  Polk.  Mr.  Chairman,  I  have  a  question.  In  view  of  the  discus- 
sion this  morning,  I  would  like  to  have  permission  to  read  into  the 
record  the  Court's  holding  in  the  case  of  Cisneros  v.  Ctn^pus  Christi  In- 
dependent School  DistriH^  i  f  I  may. 

The  court  is  of  the  firm  opinion  that  administrative  decisions  hy  the  School 
Board  in  drawing  t)oundaries,  locating  new  schools,  building  new  schools  and  ren- 
ovating old  schools  in  the  predominantly  Xegro  and  3^It»xican  ixirts  of  town,  in 
providing  an  elastic  and  flexible  subjective,  transfer  system  that  resulted  in 
some  Anglo  chi!dren  being  allowed  to  avoid  the  ghetto,  or  "corridor"  schools,  by 
busing  some  students,  hy  providing  one  or  more  option.il  transfer  zones  which 
resulted  in  Anglos  being  able  to  avoid  Xegro  and  Mexican-American  schools,  not 
allowing  Mexican- A Tericans  or  Negroes  the  option  of  going  to  Anglo  schools,  by 
spending  extraordinary  large  sums  of  money  which  resulted  in  intensifying  and 
perpetuating  a  segregated,  dual  school  system,  by  assigning  Negro  and  Mexi<'an- 
American  teachers  in  disparate  ratios  to  tlie^  segregated  schools,  and  further 
falling  to  employ  a  sufficient  num'oer  of  Negro  and  Mexican-American  school 
teachers,  and  failing  to  provide  a  majority-to-minority  transfer  rule,  were,  re- 
gardless of  all  explanations  and  regardless  of  all  expressions  of  good  intentions, 
calculated  to,  and  did,  maintain  and  promote  a  dual  school  system. 

Therefore  this  court  finds  as  a  matter  of  fact  and  law  that  the  Cori)us  Christi 
Independent  School  District  is  a  dc  jure  segregated  school  system. 

In  footnote  50,  the  Court  said : 

There  is  one  especially  noticeable  example,  riaintiflf's  Kxhibit  32,  a  map  of 
Corpus  Christi,  shows  Uic  existing  senior  high  whool  boundaries  as  they  existed 
in  1967  together  with  the  new  boundary  lines  which  were  effective  upon  the 
opening  of  Moody  High  School. 

Tlie  F/xhibit  shows  that  students  residing  in  the  corridor  were  divided  between 
Carroll.  Miller  ami  Uay  prior  to  the  establishment  of  Moody.  Tlie  boundary 
lines  as  established  by  the  school  board  walled  in  Negro  and  Mexican- American 
children  In  the  Moody  High  School  zone  and  withdrew  significant  uiunbers  of 
both  groui>s  from  Carnill.  Kay  and  Miller.  Tliese  boundaries  diminished  the 
degree  of  integration  of  these  Negro  and  Mexican-American  children  with  Anglo 
American  children  which  exi.sted  prior  to  this  time. 

Before  UMJl  the  district's  Washington  and  Hirsch  elementary  schools  served 
the  same  geograjHiic  area,  near  the  Nnrtliea.st  comer  of  the  district.  The  limited 
freedom  of  choice  policy  allowe<l  Xegro  students  in  the  arpa  to  attend  Hirsch. 
When  Hirsch  was  closed  in  1901,  the  Iwnndary  lines  were  drawn  in  such  a  way 
that  Anglo  and  Mexican- American  children  for  formerly  attended  Hirsch  were 
assigned  to  Beach  Klementary  School,  which  was  much  farther  from  their 
homes  than  Washington.  This  action  cansed  Washington  to  l>ecome  more  seg- 
regated. 

Mr.  PoFF.  Mr.  Chainnan,  if  I  may  re<*laim  the  floor. 
The  chairman  has  just  said  that' the  circuit  court  is  likelj  to  accept 
the  viewpoint  of  the  school  district  with  slight  modification.  I  am  not 
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sufficiently  familiar  with  the  facts  land  citcumstances  to  venture  an 
opinion  on  what  the  circuit  court  is  likely  to  do,  but  I  assume  that  the 
ca9o  is  now  under  appeal.  Is  that  correct? 

Mr,  ScHULTZ,  Yes,  sir ;  it  is  under  appeal  at  this  time. 

Mr.  PoFF.  And  the  stay  continues  until  the  appellate  process  has 
been  exhausted ;  is  that  correct? 

Mr.  ScHULTz.  Until  the  appellate  process  is  completed  or  until 
July  1,  1972,  whiv'hever  occurs  first  We  are  waiting  for  a  decision  at 
this  time. 

Mr.  Zelenko.  Mr.  Chairman,  at  this  point  it  may  be  helpful  to 
refer  to  the  Justice  Department  brief  in  the  Fifth  Circuit  Court  of 
Appeals  in  the  Corpus  Christl  case.  The  Department  of  Justice  docs 
not  seeni  to  challenge  the  finding  of  the  district  court  as  to  de  jure 
segregation.  It  raises  the  question  whether  district  court  corrv^ctly  held 
that  ae  jure  segregation  was  systemwide.  In  the  court  of  appeals  the 
Department  of  Justice  questions  whether  the  scope  of  the  remedy 
ordered  by  the  district  court  should  be  upheld.  The  case  is  awaiting 
decision  in  the  Fifth  Circuit. 

Mr.  PoFF.  May  I  inquire  what  is  the  role  of  the  Department  in  the 
litigation? 

Mr.  Zelenko.  The  Department  has  intervened  and  filed  a  separate 
brief. 

Mr.  PoPF,  May  I  ask  to  see  the  brief,  please  ? 
Now,  Mr.  Chairman,  I  yield  the  floor. 
Chairman  Celler.  Mr,  Hungate. 

Mr.  HuNOATE.  We  are  dealing  with  an  opinion  that  is  not  final  as 
I  underetand  it.  I  would  think  if  we  take  one  brief,  we  should  take  all 
of  the  briefs. 

Mr.  ScuTTLTZ.  Yes,  sir;  I  was  going  to  ask  if  I  could  present  for 
the  record  also  the  dissenting  opinion  by  Circuit  Judge  Bell  when  we 
asked  for  an  en  banc  hearing.  He  makes  a  number  of  points  of  law 
relative  to  the  case  also. 

Mr.  HuNOATE.  May  we  have  all  of  the  briefs. 

Mr.  PoFF.  Mr.  Chairman,  if  I  may,  I  believe  that  the  requests  that 
have  been  made  by  counsel  and  by  my  distinguished  colleague  from 
Missouri  are  altogether  appropriate  and  I  would  join  in  the  request 
that  all  papers  in  the  case  become  a  part  of  either  the  transcript  or 
the  file  of  the  subcommittee. 

(The  decision  and  briefs  referred  to  follow:) 
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IN  THE 

United  States  Court  of  Appeals 

FOR  THE  FIFTH  CIRCUIT 


No.  71-2397 


JOSE  CISNEROS,  ET  AL, 
Plaintifft-AppeIIee«-CroM  Appellant*, 

versus 

CORPUS  CHRISTI  INDEPENDENT  SCHOOL  DISTRICT, 

ETAL, 

Defendanti-Appellants-Crosa  Appellees. 


Appeals  from  the  United  States  District  Court  for  the 
Southern  District  of  Texas. 


ON  SUGGESTION  FOR  HEARING  EN  BANC 


(October  7, 1971) 


Before  GEWIN,  GOLDBERG  and  DYER, 
Circuit  Judges. 

BY  THE  COURT:  The  Court  having  been  polled  at 
the  request  of  one  of  the  members  of  the  Court  on 
hearing  en  banc  and  a  majority  of  the  Circuit  Judges 
who  are  in  regular  active  service  not  having  voted  in 
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favor  of  it,  (Rule  35  Federal  Rules  of  Appellate  Pro- 
cedure; Local  Fifth  Circuit  Rule  12)  the  Petition  for 
Hearing  En  Banc  is  DENIED. 

if 

Before  BROWN,  Chief  Judge,  WISDOM,  GEWIN, 
BELL,   THORNBERRY,   COLEMAN,  GOLDBERG, 
AINSWORTH,  GODBOLD,  DYER,  SIMP&N, 
MORGAN,  CLARK,  INGRAHAM  and  RONEY, 
Circuit  Judges. 

BELL,  Circuit  Judge,  DISSENTING:  I  dissent  with 
regret.  I  think  that  it  is  a  serious  error  in  judgment  for 
the  court  to  decline  to  hear  this  case  en  banc.  It  pre- 
sents some  quality  of  justice  considerations  which  are 
of  particular  importance  in  the  time  of  stress  now  exist- 
ing as  school  boards  and  courts  seek  appropriate  ways 
and  means  to  desegregate  urban  school  systems.  But 
of  more  importance,  it  presents  questions  of  first  im- 
pression in  this  court  in  the  field  of  a  non-dual  system 
and  non-de  jure  segregation.  We  have  here  a  Mexican- 
American  and  Anglo  segregation  problem  in  a  school 
district  where  school  'segregation  between  the  two 
groups  has  never  been  required  by  law.  Indeed,  we 
have  a  school  district  in  which  every  school  was  inte- 
grated as  between  the  two  groups  at  the  time  of  the 
decision  in  Brown  v.  Board  of  Education,  1954,  347  U.S. 
483,  74  S.Ct.  686,  98  L.Ed.  873.^  ^The  order  of  the  district 


iThe  rights  of  the  Negro  plaintiffs  are  caught  up  in  the  controversy 
as  to  the  legal  status  of  the  Mexican-American  and  Anglo 
students  in  the  system,  and  to  date  they  have  not  been  accorded 
rf;lie£  although  their  status  rests  completely  on  an  admitted 
dual  school  premise.  The  United  States  as  plaintiff-intcrvenor 
suggests  remand  to  the  district  court  for  further  evidentiary 
hearings  regarding  discrimination  against  Mexican-Americans 
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court  setting  forth  the.  remedy  required  has  been 
stayed  by  Justice  Black  and  the  matter  is  presently 
pending  in  this  court  on  the  merits.  A  copy  of  Justice 
Black's  order  is  attached  as  Appendix  A,  This  stay  is 
based  on  a  view  that  the  circumstances  of  the  case 
.  ..present  a  very  anomalous,. new  and  confusing 
situation." 

Quality  of  Justice  Considerations 
« 

The  school  board  moved  to  have  this  matter  heard 
by  the  court  en  banc.  The  following  facts  demonstrate 
to  me  that  justice  would  be  better  served  from  the 
standpoint  of  the  school  board,  and  derivatively  the 
taxpayers  and  citizens  of  the  Corpus  Christi  school  dis- 
trict, believing,  when  the  final  order  comes,  that  the 
matter  has  received  the  reasoned  attention  of  the  fed- 
eral court  system.  This  is  not  to  say  that  the  panel 
hearing  this  matter  will  not  give  it  reasoned  attention; 
it  is  to  say  that  prior  events  might  cause  the  school 
district,  as  it  apparently  has,  to  seek  a  broader  forum. 
The  following  outline  should  suffice  to  make  this  point: 

(1)  Suit  was  filed  on  July  22,  1968,  by  Negro  and 
Mexican-American  plaintiffs.  They  alleged  that  Negro 
students  had  been  segregated  by  law  prior  to  1954  As 
to  Mexican-American  students,  and  Negro  students 
after  1954,  it  was  alleged  that  they  were  segregated 
through  the  establishment  of  school  boundary  lines  by 
the  school  district.  The  schools  maintained  for  Negro 


and  also  to  consider  the  scope  of  the  remedy  on  the  basis  of 
adjusting  it  to  the  scope  of  such  discrimination  as  is  found. 
However,  immediate  relief  is  urged  for  the  Negro  students. 
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students  prior  to  1954  had  been  "phased  out"  It  was 
further  alleged  that  segregation  existed  in  the  form  of 
requiring  Negro  and  Mexican-American  students  to 
attend  schools  together  while  Anglo  students  attended 
predominantly  Anglo  schools.  This  was  referred  to  in 
the  complaint  as  de  facto  segregation. 

The  prayer  for  relief  sought  no  racial  balance  and 
was  in  fact  adjusted  to  the  discrimination  claimed. 
Plaintiffs  sought  an  order  to  prevent  discrimination  on 
the  basis  of  race,  color  or  national  origin  through  the 
utilization  of  plant,  equipment  and  curricula,  dispro- 
portionate assignment  of  teachers  and  staff,  and  in 
school  building  construction.  They  sought  to  enjoin  de- 
fendants from  establishing  and  maintaining  school 
zones  or  boimdary  lines  that  discriminate.  This  prayer 
was  expanded  in  a  proposed  pretrial  order  dated  May 
14,  1970  to  require  defendants  to  fully  integrate  the 
school  system.  No  distinction  was  drawn  between  Ne- 
gro and  Mexican- American  students. 

The  facts  were  that  before  1954,  the  district  was 
comprised  of  39  schools,  3  for  Negro  students  and  36 
for  the  remaining  students  —  each  of  the  36  having  stu- 
dent bodies  comprised  of  Anglo  and  Mexican-American 
students.  It  appears  that  by  1969,  the  demography  of 
the  system  was  such  that  one  high  school  out  of  five  was 
predominantly  Mexican-American  although  there  were 
some  Negro  and  Anglo  students  in  attendance  (M-A 
1363,  N-168,  A-58).  There  were  12  junior  high  schools 
and  four  of  these  were  predominantly  Mexican-Ameri- 
can although  each  had  a  small  number  of  Negro  and 
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Anglo  students.  There  were  43  elementary  schools  and 
16  of  these  were  predominantly  Mexican-American. 


The  system-wide  racial  ratio  in  1969  was  as  follows 
out  of  a  total  of  46,023  students:  Elementary  —  50.78%- 
M-A,  43.449&-A,  5.78%-N;  Junior  High  —  46.71%-M-A, 
48.01%-A,  5.289&-N;  High  —  38.87 %-M-A,  56.42%-A, 
4.71 9&-N.  In  1969  there  were  21,806  Anglos,  21,719  Mexi- 
can-Americans and  2,475  Negro  students  in  the  system. 
This  was  up  from  13,668  Anglos,  11,883  Mexican-Ameri- 
can and  1,342  Negro  students  in  1954.  These  statistics 
are  based  on  using  a  school  census  of  Spanish  and 
Anglo  surnames.  (No  comment  is  necessary  on  the  un- 
reliability of  such  an  approach.) 

(2)  On  June  4,  1970,  the  district  court  entered  a 
"partial  final  judgment"  enjoining  defendants  from  dis- 
criminating on  the  basis  of  race,  color  or  ethnic  origin 
in  the  assignment  of  students,  teachers  and  staff  to  the 
various  schools  of  the  district,  and  requiring  certain 
affirmative  action  including  a  desegregation  plan.  This 
judgment  was  based  on  an  opinion  rendered  on  the 
same  day,  now  reported  as  Cisneros  v.  Corpus  Christi 
Independent  School  District,  S.D.  Texas,  1970,  324  F. 
Supp.  599.  The  court  concluded  that  the  Mexican-Ameri- 
cans had  been  relegated  to  dual  school  system  status. 
At  another  point  the  court  referred  to  the  school  sys- 
tem as  being  segregated  and  dual  with  "its . . .  real  roots 
in  the  minds  of  men"  in  that  the  school  district  failed 
".  .  .  to  anticipate  and  correct  the  racial  imbalance 
that  was  developing." 
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The  only  findings  pointing  to  affirmative  discrimina- 
tion relate  to  the  drawing  of  boundary  lines  in  a  total 
of  two  schools  out  of  61.  Other  discrimination  found  to 
exist  falls  in  the  category  of  increasing  racial  and 
ethnic  imbalance  through  the  location  of  new  buildings 
(two),  and  through  renovating  existing  buildings  (four), 
in  recent  years  on  a  neighborhood  basis.  The  court  also 
found  discrimination  in  allowing  students  to  transfer 
under  "Student  Emergency  Transfer  Applications." 
This  involved  a  total  of  200  transfers.  Discrimination 
was  also  found  with  respect  to  one  school  in  the  use  of 
an  option  assignment  plan,  and  in  failing  to  employ 
what  the  district  court  considered  to  be  a  sufficient  num- 
ber of  Mexican-American  teachers  and  staff.  The  last 
finding  of  discrimination  is  based  on  the  failure  of  the 
school  district  to  adopt  a  majority  to  minority  transfer 
rule,  a  concept  of  recent  origin  in  dual  school  system 
integration  techniques. 

At  this  point,  June  4,  1970,  the  district  entered  the 
necessary  certificate  for  an  interlocutory  appeal  under 
28  USCA,  §  1292(b). 

(3)  On  July  10,  1970,  this  court  denied  the  inter- 
locutory appeal  in  a  two  judge  order. 

(4)  On  July  13,  1970,  this  court  denied  a  stay  of  the 
district  court  order  in  a  two  judge  order. 

(5)  On  July  2,  1971,  after  an  extended  hearing,  the 
district  court  entered  a  comprehensive  student  assign- 
ment order  requiring  the  district  to  transport  15,000 
students  out  of  their  former  places  of  school  assign- 
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ment.  The  district  had  a  total  of  nine  buses  trans- 
porting 400  studen  is  at  the  time.  The  district  court  com- 
puted the  number  of  buses  needed  on  the  basis  of  two 
round  trips  daily  ,  of  buses  having  a  seating  capacity 
of  72  students  and  with  12  extra  students  to  stand  on 
each  trip.  This  came  to  a  need  of  96  buses  costing  $1.7 
million.  The  district  court  was  aware  of  the  difficulty 
if  not  the  impossibility  of  obtaining  the  necessary 
funds  and  of  the  delay  in  procuring- the  buses  even  if  the 
funds  could  be  first  obtained.  Nevertheless,  the  court 
deemed  these  difficulties  insufficient  in  face  of  the  need, 
as  the  court  saw  it,  to  disestablish  the  "neighborhood 
school  concept  of  the  system"  and  to  distribute  the  "bur- 
den of  integration"  throughout  the  system.  After  de- 
creeing that  no  school  could  have  less  than  an  80-20 
racial  ratio,  Mexican-American  and  Negro  as  one 
group  and  Anglo  as  the  other,  the  court  ruled  that  no 
stay  would  be  granted  pending  appeal.  As  a  preamble 
to  this  order,  the  district  court  had  recited  the  fact  that 
this  court  had  denied  an  interlocutory  appeal  although 
such  a  course  had  been  suggested  by  the  district  court. 

The  district  judge  in  charge  then  left  the  district 
This  left  the  school  board  in  an  unfortunate  position, 
given  the  denial  of  the  stay  and  having  in  mind  the  im- 
certainty  of  funds  and  buses  to  carry  out  the  order, 

(6)  Despite  this,  the  school  district  sought  a  stay  in 
the  district  court  and  the  matter  was  assigned  by  the 
Chief  Judge  of  the  district  to  an  available  district 
judge  who  on  July  16,  1971,  granted  a  stay  as  to  the 
remedy  insofar  as  additional  time  was  needed  to  obtain 
funds,  buses,  and  to  accomplish  the  remodeling  of  build- 
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ings,  changes  in  curriculum,  library  facilities,  and 
teaching  assignments,  all  necessary  under  the  order* 

By  a  supplemental  order  dated  July  17,  1971,  the  dis- 
trict court  made  it  clear  that  the  stay  was  only  as  to 
Mexican-American  and  Anglo  students  affected  by  the 
order  of  July  2, 1971. 

(7)  This  court  then  vacated  the  order  of  the  dis- 
trict court  which  had  granted  the  partial  stay.  (Two 
judge  order  dated  August  5, 1971). 

This  order  had  the  effect  of  substantially  mooting 
the  appeal  from  the  standpoint  of  remedy  since  it 
meant  that  the  buses  had  to  be  immediately  purchased 
and  the  15,000  students  reassigned  and  transported. 

(8)  On  August  19,  1971,  Justice  Black  reinstated 
the  partial  stay  which  had  been  granted  in  the  district 
court. 

(9)  On  August  23,  1971,  the  district  court  broadened 
its  stay  to  include  Negro  students  as  well  as  Anglo  and 
Mexican-Americans.  See  footnote  1,  supra. 

(10)  On  August  23,  1971,  the  appeal  of  the  school 
district  was  set  for  hearing  before  a  panel  of  this  court 
on  September  8,  1971. 

(11)  On  August  25,  1971,  the  school  district  moved 
to  have  the  case  considered  en  banc  by  this  court. 
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While  not  entitled  to  such  consideration  as  a  matter 
of  denial  of  procedural  due  process,  it  is  apparent 
why  the  school  district  would  want  to  avail  itself  of  the 
rules  of  this  court  as  to  en  banc  hearings  so  as  to  have 
a  broader  forum,  given  the  denial  of  the  interlocutory 
appeal  presenting  a  question  of  first  impression  and 
particularly  given  the  effective  mooting  of  a  large  por- 
tion of  the  appeal  by  vacating  the  stay  of  the  district 
court.  Without  more,  however,  this  would  probably  not 
warrant  en  banc  consideration  but  there  is  more. 

Substantial  questions  of  first  impression  are 
presented. 

Justice  Black  noted  that  this  case  presented  ques- 
tions not  heretofore  passed  on  by  the  Supreme  Court* 
These  questions  are  new  and  have  not  been  passed 
on  by  this  court. 

There  are  in  fact  two  new  questions.  First,  what  is  to 
be  the  test  in  determining  the  question  of  discrimina- 
tion  vel  non  in  a  non-dual  school  system,  i.e.,  one  which 
has  never  been  segregated  by  law?  This  question  is 
confused  by  the  fetish  to  give  names  to  lagal  doctrines 
~  here  de  jure-de  facto.  We  generally  refer  to  de  jure 
school  segregation  as  that  where  students  are  or  were 


«See  Gomperts  v.  Chase,  No.  A-245  (September  10,  1971).  where 
Justice  Douglas  in  denying  a  sfay  to  plaintiffs  in  a  de  facto 
school  situation  case  noted  that  .  .  the  precise  contours  of 
de  jure  segregation  have  not  been  drawn  by  the  Court.  F/is- 
torically  that  has  only  been  where  ,  ,  segregation  was  a 
mandate  by  the  legislature,  ca  ried  into  effect  by  a  school 
board,  whereby  students  were  assigned  to  schools  solely  by 
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segregated  pursuant  to  state  statute.  The  district  court 
found  some  discrimination  in  a  de  facto  school  situa- 
tion (as  to  Mexican-Americans),  and  leaped  across  the 
factual  chasm  to  find  de  jure  status.  A  de  jure  remedy 
was  then  applied.  It  would  seem  that  the  more  ap- 
propriate approach  would  be  to  determine  in  the  first 
instance  whether  and  to  what  extent  discrimination 
exists. 

If  discrimination  is  found,  then  the  second  quesrtion 
is  remedy.  Should  the  remedy  be  commensurate  with 
the  particular  determination  found  to  the  end  of  elimi- 
nating that  discrimination,  or  should  the  entire  school 
system  be  reconstituted  notwithstanding  the  degree  of 
discrimination.  To  put  the  question  simply,  should  the 
school  system  of  a  large  city  be  reconstituted  in  its  en- 
tirety although  the  discrimination  may  have  been  re- 
stricted to  one  or  only  a  few  schools?  Stated  differently, 
do  isolated  instances  of  discrimination  taint  the  entire 
system? 

These  are  important  questions.  Many  school  children 
are  involved.  We  resolved  en  banc  most  of  the  questions 
involved  in  desegregating  de  jure  systems.  Singleton 
V.  Jackson  Municipal  Separate  School  District,  5  Cir., 
1969,  419  F.2d  1211.  This  proved  to  be  an  effective  ap- 
proach in  an  area  of  law  much  in  the  public  interest 
and  involving  one  of  our  most  important  social  insti- 
tutions —  public  shools.  We  should  do  the  same  now 
that  new  questions  involving  non-dual  systems  are  pre- 
sented. 
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Moreover,  under  the  teaching  of  Swann  v,  Charlotte- 

Mecklenharg  Board  of  Education,  1971,  402  U.S  , 

S.Ct  ,  28  L.Ed.2d  554,  there  is  also  the  question 

in  this  case  as  to  whether  the  remedy  may  inclur^-^  an 
obligation  to  continuously  reconstitute  a  school  system 
where  non-discriminatory  resegregation  occurs  due  en- 
tirely to  changes  in  residential  patterns.  Swann  would 

seem  to  teach  otherwise.  402  U.S.  at  ,  S.Ct. 

at  ,  28'L.Ed.2d  at  575. 

In  the  interest  of  stability  in  the  field  of  public  edu- 
cation, I  would  meet  and  resolve  these  questions  now  as 
a  whole  court. 

APPENDIX  A 

SUPREME  COURT  OF  THE  UNITED  STATES 

CORPUS  CHRISTI  INDEPENDENT  SCHOOL  DIS- 
TRICT et  al.  V.  JOSE  CISNEROS  et  al. 

Application  For  Reinstatement  Of  Stay  Ordered  By 
The  United  States  DiiUrict  Court  For  The 
Southern  District  Cf  Texas 

[August  19,  im] 

Mr.  Justice  Black,  Circuit  Justice. 

The  district  judge  in  this  case  ordered  the  Corpus 
Christi  Independent  School  District  to  stop  alleged  his- 
torical practices  of  disci  imination  against  school  chil- 
dren on  the  basis  of  race  or  color.  He  directed  how  this 
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was  to  be  accomplished,  saying  at  the  same  time  that 
-le  would  grant  no  stays  of  his  order.  The  school  district 
asked  the  court  to  stay  its  order  and  a  stay  was  granted 
by  a  different  district  judge  who  had  been  assigned  to 
hear  the  application.  The  plaintiffs,  parents  of  the  stu- 
dents aUegedly  discriminated  against,  then  asked  the 
United  States  Court  of  Appeals  for  the  Fifth  Circuit  to 
vacate  the  stay.  A  panel  of  two  Circuit  Court  judges 
did  vacate  the  stay.  The  school  district  then  applied 
to  me  as  a  single  Justice  to  reinstate  the  District  Court's 
stay.  The  Solicitor  General  of  the  United  States  has 
joined  in  requesting  me  as  a  single  Justice  to  reinstate 
that  stay.  If  I  reinstate  the  stay,  the  District  Court's 
order  will  not  go  into  effect  until  the  Fifth  Circuit  or  this 
Court  has  had  an  opportunity  to  pass  on  it. 

It  is  apparent  that  this  case  is  in  an  undesirable  state 
of  confusion  and  presents  questions  not  heretofore 
passed  on  by  the  full  Court,  but  which  should  be.  Under 
these  circumstances,  which  present  a  yery  anomalous, 
new,  and  confusing  situation,  I  decline  as  a  single 
Justice  to  upset  the  District  Court's  stay  and,  there- 
fore, I  reinstate  it  without  expressing  any  view  as  to  the 
wisdom  or  propriety  of  the  Solicitor  General's  position. 
The  stay  will  be  reinstated  pending  action  on  the  merits 
in  the  Fifth  Circuit  or  action  by  the  full  Court. 


Adm.  Office.  U.S.  Courts-Scofields*  QuaUty  Printers,  Inc.,  W.  O.,  La. 
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No,  71-2397 

In  The  United  States  Covbt  op  Appeals  fob  the  Fifth  Cibcuit 
Jose  Cisnebos,  et  au^plaintiffs-appellees 
United  States  of  America,  plaintiff-intebvenor-appellee 

V. 

Corpus  Christi  Independent  School  District,  et  au, 
defendants-appellants 

Brief  for  The  United  States 

statement 

1.  Procedural  History 

This  school  desegreg^ition  class  action  was  brought  by  blaA  and  Mexican- 
American  parents  of  children  in  the  Corpus  Christi  Independent  School  District 
on  July  22,  1908.  The  corjplaint  alleged  that  the  defendant  School  District  oper- 
ated a  racially-segregated  school  system  in  violation  of  the  Fourteenth  Amend- 
ment/ Following  defendants'  answer  denying  the  main  allegations  of  the 
complaint,  and  discovery  by  both  parties,  trial  commenced  on  May  14,  1970. 
Eleven  days  of  testimony  were  taken  and  over  sixty  exhibits  were  introduced, 
and  on  June  4, 1970,  the  district  court,  Seals,  J.,  entered  a  memorandum  opinion 
and  '^partial  final  judgment"  on  the  merits,'  finding  that  Mexican-Americans 
constituted  an  identifiable  minority  group  entitled  to  Fourteenth  Amendr.ant 
guarantees  against  school  segregation,  and  further  finding  that,  on  the  evidence, 
both  blacks  and  Mexican-Americans  were  unconstitutionally  segregated  in 
the  Corpus  Christi  School  District,  as  a  result  of  various  documented  official 
actions  by  the  defendants. 

Following  this  Court's  ienial  of  defendants*  petition  for  permission  to  appeal 
this  interlocutory  order  of  the  district  court,'  various  desegregation  plans  were 
submitted  by  the  parties  in  the  district  court,  and  a  hearing  on  these  plans  and 
objections  thereto  was  held  in  the  district  court  from  September  2  to  SeptemlM?r  16, 
1970.  Further  testimony  was  taken  and  further  exhibits  were  introduced  at  this 
time. 

On  October  16,  1970,  the  court  requested  the  assistance  of  the  United  States 
Departments  of  Justice  and  Health,  Education,  and  Welfare  (HEW)  and  on 
November  30, 1070,  the  Dq)artment  of  Justice  applied  for  leave  to  intervene,  which 
was  formally  ordered  by  the  court  on  January  15,  1971.  Various  consultations 
took  place  between  the  parties  and  the  School  District's  Human  Relations  Com- 
mittee, and  on  June  2.  1971,  a  desegregation  plan  prepared  by  HEW  was  filed. 
Objections  were  filed  to  this  plan  by  both  the  plaintiffs  an^  defendants,  and  on 
July  2,  1971,  the  district  court  issued  n  memorandum  opinion  and  ordered  the 
implementation  of  the  court's  own  plan,  prepared  from  the  plans  submitted 
by  the  parties  wtih  certain  alterations  made  by  the  court.* 

On  July  13.  1071,  the  defendants  moved  for  a  stay  of  the  July  2  order  insofar 
as  it  concerned  Mexican-American  desegregation,  and  on  July  16.  1071,  a  hearing 
wah  held  before  District  Judge  Cox  (Judge  Seals  being  out  of  the  country)., 
Judge  Cox  ordered  a  stay  on  .Tuly  16.  1971.  Plaintiffs  appealed  this  stay  and  on 
August  5,  1971,  this  court  vacated  the  stay  order  of  the  district  court,  and  on 
August  10  denied  defendants*  motion  for  rehearing.  Defendants  then  sought 
reinstatement  of  the  district  counts  stay  order  from  Mr.  Justice  Black,  sitting  as 
Circuit  Justice,  and  on  August  19  this  was  irranted  "pending  action  on  the  merits 
in  the  Fifth  Circuit  or  acticm  by  the  full  Court,"  On  August  23.  1971,  District 
Judge  Cox  granted  ^  stay  of  the  July  2  order  with  respect  to  black  students 
coextensive  with  his  previously  entered  stay  for  Mexican- American  students. 


*  More  8pccif)cn]W,  hpMdOM  fcpneral  nllf^gntions' of  dinrriminntion  in  boundnry  linen, 
construction  policies,  fncnlty  OMl^nmentH.  <>tc..  the  nlnlntlffff  allef;ed  that  defendantn  hnd 
taken  Kome  steps  to  "de8pff reflate'*  neveral  pre<Iom1nantIy  hiack  Kchooln  by  Intofrratlng 
black  and  Mexlcnn-Amcrlcan  ^tudentn.  without  substantially  affectlnf;  the  preUomlnnntly 
Anfflo  nchoolM. 

3  Judge  Scnln"  memornndum  opinion  Im  reported  at  t{24  P.  Supp.  r>99  (S.D.  Texan,  1070>. 

*ThlK  petition  wnn  flied  on  -Mine  15.  1070  and  denltHl  by  thin  Court  on  July  10.  107«/. 
Defendantn  also  applied  to  th\n  Court  for  a  Htay  of  the  district  court's  order  on  July  0. 
1970 :  this  wan  denied  on  July  13. 1«70. 

«Thli«  July  2  Order  furthet  noted  that  **the  final  Judgment  In  to  be  entered  Immediately 
and  win  not  be  stayed  by  this  court  pending  appeal.*' 
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2.  Deoisions  of  the  Court  Below 

This  appeal  is  from  the  district  court's  orders  of  June  4,  1970,  and  July  2, 
1971.  The  June  4,  1970  opinion  and  order  concerned  several  threshold  questions 
raised  in  this  litigation  and  was  only  peripherally  concerned  with  relief.  Spe- 
cifically, the  district  court  found  that  (a)  Mexican-Americans  are  an  identifiable 
ethnic  minority  group;  (b)  as  such  they  are  entitled  to  reMef  from  segregated 
schools  within  the  decision  of  the  Supreme  Court  in  Broicn  v.  Board  of  Educa- 
tion, 347  U.S.  483  (1954)  ;  and  (c)  that  the  defendants  had  discriminated  against 
both  blacks  and  Mexican-Americans  in  their  operation  of  the  school  system.  The 
court  below  found  that  such  discrimination  took  various  forms  such  as  gerry- 
mandering attendance  zone  bouactanes,  discriminating  io  construction  and  loca- 
tion policies  for  new  and  existing  schools,  discriminating  in  faculay  assigment 
policies,  promoting  segregation  in  transfer  policies,  and  failing  to  take  reasonable 
steps  to  promote  desegregation  generally. 

The  July  2,  1971  order  of  the  district  court  concerned  the  relief  to  be  given 
plaintiffs  and  outlined  the  steps  defendants  were  to  take.  The  court  considered 
the  desegregation  plans  filed  by  the  plaintiffs  (2),  the  defendants,  and  the  De- 
partment of  Health,  Education  and  Welfare.  It  further  considered  the  evidence 
adduced  at  the  hearing  of  the  previous  September,  regarding  various  educational, 
financial,  administrative  and  other  practical  problems  connected  with  various 
plans.  Finally,  the  district  court  considered  the  recent  decisions  of  the  Supreire 
Court  regarding  the  remedial  aspects  of  desegregation  plans.'' 

The  district  court  ordered  into  effect  a  desegregation  plan  which  it  designed, 
drawing  up(m  al  the  i>lans  in  the  record  and  ma  King  its  own  alterations  where 
it  deemed  necessary,  finding  that  its  plan  "has  a  realistic 'chance  of  creating  a 
unitary  school  system,  will  not  be  an  undue  economic  burden  and  will  not  disrupt 
the  educational  process  more  than  is  necessary  to  secure  rights  guaranteed  under 
the  Constitution."  In  suli^tance,  the  plan  paired  32  "lementary  schools  in  grades 
1-6  and  left  nine  schools  unchanged  except  for  the  receipt  of  additional  Mexican- 
American  pupils  formerly  assigned  to  the  Travis  Elementary  school.  The  plan 
also  modified  the  attendance  zone  area*;  for  ten  of  thirteen  junior  high  schools, 
and  drew  new  attendance  zones  for  the  five  senior  high  schools.' 

The  July  2  Order  also  included  a  provision  expanding  the  School  District's 
Human  Relations  (tri-raclal)  Committee  to  18  members,  and  included  a  standard 
rei)orting  provision  such  as  was  required  by  this  Court  in  Singleton  v.  Jackson 
Municipal  Separate  School  Distrint,  426  F.  2d  1364  (5th  Cir.,  1970). 

DISCUSSION 

Inasmuch  as  the  United  States  came  icto  this  case  (at  the  request  of  the 
Court)  after  the  basic  evidentiary  hearings  i.nd  been  held  and  the  findings  of  fact 
had  been  entered,  we  are  not  in  a  position  to  provide  a  detailed  analysis  of  the 
facts.  Therefore,  we  confine  our  discussion  to  some  of  the  legal  problems  involved. 
This  is  a  ca.se  of  first  impres.sion  in  this  Circuit,  involving,  as  It  does,  not  only  a 
dual  .system  of  state  impased  segregation  of  white  and  black  students,  but  also 
a  holding  of  de  jure  se^;regatlon  of  Mexican-American  students  from  other  white 
students.  As  to  Mexican-Americans  there  is  no  claim  that  state  law  required  this 
separation  or  that  the  separation  was  effected  by  operating  three  separate 
systems  of  .schools  ip  Corpus  Chrlstl— one  foic  each  group.  The  difficult  question 
presented  to  this  Court  is  whether  the  court  below  recognized  and  properly  took 
into  account  the  differences  between  a  case  of  dualism  and  a  case  involving 
claimed  racial  or  e*hnic  discrimination  In  an  otherwise  unitary  ^ytem.  Where 
there  has  been  dt  Ji,  it  is  normally  assumed  that  the  entire  operation  of  the 
school  system  is  ini.  .ed  ;  where  the  system  is  unitary,  the  evidence  may  establish 
discrimination  in  one  area  without  war  nting  a  conclusion  that  all  a.si)ects  of 
school  operation  are  discriminatory.  For  this  reason  whether  the  relief  appro- 
priate In  a  case  of  duali.sm  is  appropriate  in  a  case  such  as  this  depends  upon  the 
extent  of  the  proved  discrimination. 

The  question  of  whether  Mexican-Americans  can  be  found  to  be  an  ethnic 
class  entitled  to  the  equal  protection  guarantees  has  been  foreclosed  by  prior 
decisions  of  the  Supreme  Court  and  this  Court.  Hernandez  v.  Texas,  347  U.S.  475 
(19i)4)  ;  Ah  arado  v.  El  Paso  Independent  Sehool  District,  No.  71-1555  (  5th  Cir., 


^Fiicann  v.  Board  of  Education,  402  U.S.  1  (1071)  and  compnnion  cnsos. 
/The  court  pRtimnted  that  15,000  stndontH  would  require  trnnsnortntion  under  this 
Plan,  and  estimated  the  cost  of  implementation  at  between  $1.4  and  $1.7  million. 
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deoidt'd  June  10,  1971)  ;  c/,  Brotcn  v.  Board  of  Edwation,  347  U,S,  483  (1954)  ; 
Yick  Wo  V.  Uopkim,  118  U,S.  356,  309  (1886)/ 

The  district  court  found  that  plaintiffs  had  met  their  "initial  burden"  of  show- 
ing that  "i)ersons  of  Mexican  descent  constitute  a  seperate  class  distinct  from 
•whites'  "  in  Corpus  Christi,  Hernandez,  supra,  347  U.S.  at  479,  on  the  basis  of  ex- 
l)ert  testimon  ther  documentary  and  testimonial  evidence  concerning  Mexi- 
can-American. I  class  in  Texas  and  in  Corpus  Christi,*  govennnental  studies, 
reports  and  p^Ik  es  on  this  subject,  judicially  noticed/"  and  other  cases,"  The 
district  court's  findings  on  tbis  issue  are  voluminous  and  basically  uncontro- 
verted. 

The  district  court  found  a  number  of  specific  acts  of  discrimination  against 
Mexican-American  students.  Beyond  the  question  whether  those  findings  are 
supported  by  the  evidence  (which  we  do  not  address)  there  is  a  furtlier  legal 
question  not  discussed  by  the  district  court:  whether  the  effects  of  that  diSr 
crimination  can  be  alleviated  by  ordering  relief  directed  at  correcting  the  specific 
acts  and  policies  found  discriminatory;  or,  expressed  another  way,  whether 
the  scope  of  the  remedy  ordered  by  the  cot»rt  is  consistent  with  the  nature  of 
the  violation  it  found  to  exist.  In  this  case,  the  issue  for  this  Court  is  to  deter- 
mine whether  the  district  court's  findings  of  discrimination  against  Mexican- 
Americans  and  blacks  infect  the  who'e  school  system  so  as  to  justify  the  com- 
prehensive relief  ordered  by  the  district  court,  or  whether  more  limited!  relief 
might  be  appropriate.  This  is  basically  a  factual  inquiry,  and  while  we  note 
that  the  court's  findings  cover  several  acts  of  the  defendants  in  several  areas 
of  operations,  it  made  no  specific  finding  on  this  iwint.  A  remand,  then,  may  be 
proper  for  further  consideration  of  this  question. 

It  is,  of  course,  necessary  for  this  Court  to  review  the  district  court's  remedial 
order  of  July  2,  1971,  only  if  this  Court  affirms  the  district  court's  ru  ing  on  de 
jure  segregation  and  discrimination  on  a  system-wide  basis  against  black  and 
Mexican-American  students  in  the  operation  of  the  Corpus  Christi  schools 
The  following  discussion  is  therefore  submitted  for  this  Court's  consideration 
should  it  reach  the  question  of  the  propriety  of  the  remedy  ordered  by  the 
district  court. 

The  desegregation  plan  adopted  by  the  district  court  was  the  courts  own, 
fashioned  from  elements  of  the  HEW  plan  and  the  plaintiff's  plans,  *  with  cer- 
tain modifications  made  by  the  court.  ^,  j.^^ 

The  government  has  misgivings  about  the  type  of  plan  adopted  by  the  district 
court.  However,  as  we  rend  the  decision  in  Swann  v.  Board  of  Education,  402 
U.S.  1,  the  scope  of  this  court's  review  of  the  pian  is  limited  to  a  consideration  of 
whether  the  district  court  proceeded  under  an  erroneous  legal  standard  (such 
as  viewing  racial  balance  as  constitutionally  required)  or  whether  the  remedy 
is  so  extreme  as  to  constitute  an  abuse  of  discretion.  It  may  be,  as  defendants 
argue,  that  such  a  plan  might  be  an  abuse  of  discretion  if  the  scope  of  the  viola- 
tion is  limited.  This  would  depend  on  whether  the  district  court  correctly  held 
that  the  b'ack  and  Mexican -American  schools  are  de  jure  segregated  system-wide. 

The  defendants  also  raise  the  question  of  timing  for  the  implementation  of 
the  court-ordered  plan,  having  sought  and  obtained  a  stay  of  implementation 
in  the  district  court  and  ^aving  it  reinstated  by  Mr.  Justice  Black  after  this  Court 
had  vacated  it.  PartJculariy,  the  defendants  raised  the  question  of  whether 


'See  also.  Mendez  v.  WeitminUier  School  DUtrict,  W  F.  Supp.  544  (S.D.  Cal.  1956)  ;^ 
aff'rf  irt  P  2d  774  (9th  Cir..  1047)  ;  ticlgado  v.  Bastrop  Independent  School  Dittrict,  C.A. 

38    (W.D  Tex.  June  l\  1948^^  :  Oonzalci^  v.  Sheelp,  96  F.  Snnp  1004 

(D.  An^;  195i)  -iBomcro  v.  'WeakluM^  R  2d  309  (9th  Cir  1955)  :  sec  «encra  fy  Note. 
Mewican-Amcricans  and  the  Detegregation  of  the  SchooU  in  the  Southwest,  8  Hous.  L.  Re\. 
929  (1971 ) 

»  Sec  notes  30,  38-45.  324  F.  Slipp.  599  at  6()B«07.  612-15. 
»  Id.,  see  also  notes  31-33,  324  F.  Supp.  at  607-08. 
»^  See  note  34.  324  F.  Supp.  at  608. 

"Tro'^plal^tfff^su'bm^  tow  plans  on  Auk.  17.  1970.  one  prepared  by  lt«  f'xpert  and 
one,  deallnc  only  with  elementary  kcHooIs.  prepared  by  n  local  Mohool  patron.  The  defend- 
ants submitted  a  plan  based  on  equidistant  zoning  on  .July  15.  1970.  which  was  rejected 
sua  sponte  by  the  dlstrlot  court  on  Aug.  26.  1070.  On  Au/.  31  the  defendant  submitted  a 
new  plan  based  on  e<iuldistant  zoning  nnd  natural  boundaries.  After  the  Intervention  of 
the  United  States  in  January  1071,  and  following  a  conference  of  nil  parties  with  the 
district  court  on  Vprll  30,  discussing.  Inter  nlla.  the  Supreme  Court  s  decisions  In  Stcann, 
supra  and  co  nimulon  cases.  HEW  submitted  a  plnn  on  .Tune  2,  1071.  The  plaintiffs  and 
defendants  filed  objections  thereafter,  nnd  on  June  10  the  dl-strlct  court  granted  the 
defendants  until  June  21  to  «le  an  additional  plan.  On  June  IB  the  defendants  a^fllned 
to  submit  anotbc.  plan,  despite  urglngs  fron  the  triraclal  commUtce  to  do  so.  See  district 
court  order  of  July  2. 1071,  especially  footnote  2. 
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transportation  can  be  provided  for  those  additional  students  requiring  trans- 
portation unde;  the  court-ordered  plan  should  this  Court  affirm."  If  that  ques- 
tion is  reacheo,  we  think  this  Court  could  remand  to  the  district  court  for  au 
immediate  hearing  to  determine  whether  all  or  part"  of  the  plan  can  be  im- 
plemented forthwith  and,  if  any  part  cannot,  the  earliest  practicable  date  that 
such  parts  can  be  Implemented.  The  district  court  could  then  enter  appropriate 
orders  based  on  Its  findings. 

For  these  reasons  we  think  that  an  appropriate  disposition  would  be  a  remand 
by  thin  Court  for  further  findings  and,  if  necessary,  the  taking  of  further  evidence 
regarding  discrimination  against  Mexican -Americans.  However,  under  the 
Supreme  Court  dedslon  In  Alexander  v.  Holmes  County  Board  of  Education, 
396  U.S.  19  (1969),  immediate  relief  should  be  accorded  the  students  in  the  black 
schools. 

Respectfully  submitted. 

Anthony  J.  P.  Farrib,  U.8.  Attorney 
David  L.  Xorman.  Assistant  Attorney  General. 
Brian  K.  Landsbero,  Attorney. 

CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  on  August  26,  1970,  I  served  the  foregoing  brief  for  the 
United  States  on  the  parties  to  this  appeal  by  mailing  two  copies  to  each  of  the 
attorneys  of  record  named  below,  by  United  States  Mall,  postage  prepaid  :  James 
DeAnda.  Esq..  Edwards  &  DeAnda,  12th  Floor,  Wilson  Building,  Corpus  Chrlstl, 
Texas  78401 ;  Dixle»  Wolf  &  Hall,  h  te  401,  609  Fannin  Street  Building,  Hons- 
ton,  Texas  77002;  David  T.  Searls,  j5sq.,  Donalc'  Howell,  Esq.,  Vinson,  Elklns, 
Searls  &  Smith,  21st  Floor,  First  National  City  Kank  Building,  Houston,  Texas 
77002  ;  Richard  A.  Hall,  Esq.,  Branscomb,  Gary.,  Thomasson  &  Hall,  Hawn  Build- 
ing, Corpus  Christl,  Texas  78401. 

John  D.  Lf.shy,  Attorney. 
The  United  States  Court  of  Appeals  for  the  Fifth  District 
No.  71-23^-7 


Jose  Cisneros,  Et  Al,  plaintiffs-respondents, 

V. 

Corpus  Christi  Independent  School  District,  Et  Al,  defendants-petitioners 


On  Appeal  From  the  United  States  District  Court  for  the  Southern  District 
OF  Texas,  Corpus  Christi  Division 

BRIEF  OF  CONCERNED  NEIGHBORS,  INC.,  AS  AMICUS  CURIAE 

To  the  Honorable  Court  of  Appeals : 

INTRODUCTION 

This  Amicus  Curiae  Brief  of  Concerned  Neighbors,  Inc.,  Is  filed  subject  to  leave 
being  granted  pr^uant  to  their  Motion. 

For  the  purposes  of  this  Brief.  Concerned  Neighbors,  Inc.  adopts  the  nature 
of  the  cn.se  and  statement  of  faots  relevant  to  the  Issues  presented  as  set  out  In 
the  Brief  of  Defendant-Appellants.  Corpus  Christi  Independent  School  District, 
et  al,  whose  po»^ition  Concerned  Neighbors.  Inc.  supports.  In  this  respect.  Con- 
cerned Neighbors.  Inc.  joins  and  supports  the  position  of  the  School  District  and 
the  arguments  and  authorities  presented  by  the  District  in  their  hrief.  No 
attempt  will  W  made  by  Concerned  Nelghlwrs.  Inc,  to  represent  those  arguments 


Brirf  for  nnpollnnts,  pp.  72-7,1. 
^<For  rxamplo,  It  ninj  hf  tin  t  tho  problems  Involvod  in  ImplpmontinR  thnt  pnrt  of  the 
phm  rolatlng  to  secondary  schools  are  dliren'nt  from  those  with  elementary  school 8 
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and  authorities,  but  rather  Concerned  Neighbors,  Inc.  will  address  itself  to 
the  broader  social  issue  involved  in  this  Appeal,  that  is,  whether  or  not  local 
school  boards  representing  their  citizens  may  hereafter  choose  and  implement 
the  neighborhood  school  concep^  More  directly,  is  the  neighborhood  school, 
regardless  of  the  non-discriminatory  intent  by  a  district  tn  its  implementation, 
to  go  the  way  of  ''freedom  of  choice  '  and  be  prohibited  as  an  educational  method? 

ARGUMENT  AND  AUTHORITIES 

/.  The  Trial  Court's  finding  that  de  jure  seprc^fition  of  Mexican- Americana 
cvists  in  the  Corpus  Christi  School  District,  if  allowed  to  stand,  is  destruc- 
tive of  the  neiffhhorhood  school  concept 

In  its  Memorandum  Opinion,  the  Trial  Court  fomid  that  de  jure  segregation 
of  Mexican-American  students  permeated  the  entire  district  s>'stem  and  that  as 
a  result  thereof  the  district  was  not  maintaining  a  '*imitary  schol  system".  The 
Trial  Court  stated  that  the  evidence  supporting  this  finding  was  the  fact  that 
racial  imbalance  resulted  because  of  **administrative  decisions  by  the  School 
Board  in  drawing  boundaries,  locating  new  schools,  building  new  schools  and 
renovating  old  schools  in  the  predominautly  Negro  and  Mexican  parts  of  town ; 
and  providing  an  elastic  and  flexible  subjective  transfer  system  that  resulted 
in  some  Anglo  children  being  aJlowed  to  avoid  the  ghetto,  or  corridor  schools, 
by  busing  some  students,  by  providing  one  or  more  optional  transfer  zones  which 
resulted  in  Anglos  being  able  to  avoid  Negro,  Mexican-American  schools  and  not 
allowing  Mexican- Americans  or  Negroes  the  option  of  going  to  Anglo  schools ;  by 
spending  extraordinarily  large  sums  of  money  which  resulted  in  intensifying 
and  perpetuating  a  segregsited  dual  school  system ;  by  assisting  Negro  and  Mexi- 
can-American  teachers  in  disparitive  ratios  to  these  segregated  schools;  and 
further  failure  to  employ  a  sufficient  number  of  Negro  and  Mexican-American 
school  teachers;  and  the  failure  to  provide  a  majority  to  minority  transfer 
rule;..." 

When  examined  carefully,  the  evidence  cited  by  the  Court  supporting  its  finding 
of  de  jure  segregation  against  Mexican -Americans  is  really  a  finding  that  reganl- 
less  of  the  District's  intent  in  the  implementation  of  the  neighborhood  school  con- 
cept  long  used  in  Corpus  Christi.  the  use  of  such  neighborhood  school  concept  is 
in  itsjelf,  when  applied  to  the  shape,  size,  density,  residential  imttemsand  student 
concentration  patterns  of  Corims  Christi,  a  dual  scnool  system.  As  pointetl  out 
in  the  Appellant-Defendant  District's  Brief,  there  was  no  evidence  the  District 
mtended  to  segregate  Mexican-Americans  or  from  which  such  an  intent  could  be 
iiferred  other  than  the  statistical  showing  of  student  concentrations  in  the  vnH' 
ous  schools,  elementary*,  junior  high  and  high  school.  When  examinetl  closely, 
any  district  geographically  shaped  as  the  Corpus  Christi  District  and  containing 
the  same  residential  patterns  as  Cori)Us  Christi,  would  have  to  be  found  to  be 
maintaining  a  dual  school  system,  since  any  hnplementation  of  the  neighborh<KKl 
school  concept  in  Corpus  Christi  would  result  in  substantially  the  same  racial 
and  ethnic  imt>alance. 

As  pointed  out  in  the  evidence,  the  Corpus  Christi  School  District  is  crescent 
shaped.  Corpus  Christi  being  built  around  a  bay  and  being  long  and  narrow  nni- 
ning  north  and  south.  By  examining  the  maps  introduced  in  evidence  at  the  trial 
showing  the  boundaries  of  the  various  elementary,  junior  high  and  high  schools 
attendance  zones,  and  examining  the  overlays  introduccnl  to  f^how  the  effect  an 
equa-distant  neighl>orhoo<l  scho<il  plan  would  have  on  the  racial  and  ethnic  make- 
up of  rhe  .schools,  it  is  obvious  that  even  a  wholly  mm  •discriminatory  'niple- 
mente<i  neighborhood  school  plan  (one  in  which  each  elementary*,  junior  high 
and  high  school  was  built  ko  that  each  one  is  an  e(]ual  distance  from  the  other 
and  the  boundary  lines  being  drawn  accordingly)  would  result  in  esstMitially 
the  same  racial  and  (>thnic  inibalance.  It  cannot  be  said  that  had  the  Cori)US 
Christi  Independent  School  District  ignored  all  other  factors,  that  is.  trafiic 
hazards,  housing  density,  etc..  and  maintnintHl  its  neighborhood  schools  strictly  on 
the  basis  of  locating  each  school  at  an  equal  distanc*e  from  each  other  school,  that 
such  an  implemente<l  neighborhood  school  plan  would  be  a  dual  .school  system. 
Under  such  a  plan  no  intent  to  discriminate  could  be  inferred,  as  each  student 
would  be  assigned  to  the  school  nearest  his  home,  reganlless  of  his  race  or  ethnic 
background. 

In  its  purest  form  the  neighborhood  school  concept  requires  that  elementary 
schools  of  a  desired  size  be  built  in  neighborhoods  so  that  the  youngest  children 
in  the  schools  are  able  to  walk  only  a  few  blocks  to  their  school.  As  the  children 
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get  older  and  reach  junior  high  age,  the  junior  high  schools  are  built  in  areas 
and  with  attendance  zones  designed  to  accommodate  the  children  coming  from 
various  elementary-  schools  and  are  a  greater  distance  from  any  given  student's 
home.  This  is  so,  since  as  a  child  reaches  junior  high  age  he  Is  more  able  to  cope 
with  the  problems  of  traveling  greater  distances  without  haim  to  himself  and 
with  a  maximum  convenience  to  his  parents.  Likewise,  as  the  child  reaches  the 
high  school  age,  the  various  high  schools  are  located,  and  the  attendance  lines 
drawn,  so  that  children  coming  from  various  junior  high  schools  are  assigned  to 
a  particular  high  school.  Again,  these  high  schools  are  at  a  greater  distance  from 
any  given  student's  home  than  their  original  elementary  schools  solely  for  educa- 
tional, academic  reasons  in  providing  the  necessary  curricula  for  these  advanced 
.students,  and  because  at  their  high  school  age  they  are  again  able  to  cope  with 
the  longer  distances  traveled  to  schools  without  hazards  to  them  and  without  a 
great  inconvenience  to  the  parents. 

When  applied  to  Corpus  Christi  In  its  purest  form,  the  evidence  shows  the 
neighborhood  school  concept  with  attendance  zones  drawn  under  an  "equal-distant 
plan"  would  necessarily  result  in  essentially  the  same  racial  and  ethnic  imbal- 
ance as  found  by  the  Trial  Court  to  exist  under  the  Districts  present  neighbor- 
hood plan.  If  this  is  so,  it  is  impossible  to  Infer  that  the  manner  of  drawing* 
boundaries  for  the  various  schools  was  intended  to  discriminate  against  Mexican- 
Americans  or  anyone  else.  The  fact  that  drawing  of  the  boundaries  resulted  in 
a  racial  or  ethnic  imbalance  could  not  be  avoided  since  a  wholly  objective  draw- 
ing of  such  boundary  lines  unrelated  to  considerations  of  trafHc  hazards  and 
student  density,  would  likewise  result  in  essentially  the  same  racial  and  ethnic 
imbalance. 

Likewise,  no  inference  of  intent  to  discriminate  should  have  been  drawn  by 
the  Trial  Court  from  the  District's  location  of  new  schools,  building  of  new 
schools  and  renovation  of  old  schools.  In  most  instances,  the  evidence  presented 
to  the  Trial  Court  showed  that  the  locations  for  new  schools  were  obtained 
many  years  in  advance  of  the  schools  actually  being  built.  To  Infer  that  ac- 
quisition of  these  locations  were  done  at  a  time  when  the  School  Board  then 
governing  the  School  District  intended  to  discriminate  against  Mexican-Ameri- 
can students  or  anyone  else  would  be  to  find  that  the  School  Board  Members 
were  then  clairvoyant  or  greater  prophets  than  can  be  reasonably  expected  of 
anyone  in  anticipating  the  residential  patterns  which  w'oiild  thereafter  develop 
in  the  District.  Again,  under  any  type  Implementation  of  the  neighborhood 
school  concept,  good  judgment  and  economic  reasons  dictate  that  a  school  board 
acquire  school  location  site^  far  in  advance  of  their  actual  need.  Regardlej-s  of 
how  these  locations  had  been  selected  in  Corpus  Christi.  had  the  pure  neighbor- 
hood school  concept  been  followed,  as  is  suggested  in  the  earlier  part  of  this 
Brief,  and  implemented  on  an  equa-distant  basis,  the  same  or  e.«isentially  the  same 
racial  and  ethnic  imbalance  would  havfe  resulted.  To  again  inter  that  an  intent 
to  discriminate  resulted  from  the  renovation  of  old  schools,  simply  means  that 
the  Court  found  that  the  implementation  of  a  neighborhood  school  plan  in 
Corpus  Christi,  in  effect,  resulted  in  a  dual  school  system. 

It  is  likewise  evident  that  no  inference  of  segregation  can  be  drawn  because 
of  the  transfer  i)Olicy  followed  by  the  Corpus  Christi  Indei)endent  School  Dis- 
trict. In  the  implementation  of  any  neighborhood  school  plan,  it  is  inevitably 
desirable  for  various  educationally  sound  reasons  that  students  be  allowed  to 
transfer  from  one  school  to  another.  These  reasons  include  tran.«iportation  prob- 
lems, curricula  problems,  stud'nt  health  problems  and  other  hardship  reasons. 
The  evidence  before  the  Trial  'J  »urt  did  not  disclose  that  there  was  any  transfer 
granted  or  denied  with  the  intent  to  discriminate  against  any  student  because 
of  his  race  or  ethnic  background.  The  fact  that  a  student  transfer  policy  actually 
existed  cannot  reasonably  lead  to  an  inference  that  the  Board  intended  to  dis- 
erimiiinte,  since  then*  was  no  shim  ing  that  any  of  the  transfers  actually  granted 
either  increased  or  decreased  the  racial  and  ethnic  imbalance  in  any  school. 

For  the  same  rea.sons  given  above,  the  Court's  finding  that  the  creation  of  one 
optional  attendance  zone  evidenced  an  intent  to  segregate  Mexican- Americans 
from  the  Anglo  students  in  the  school  system  is  not  a  reasonable  inference  from 
the  evidence  presented.  In  the  implementation  of  any  neighborhood  school  plan, 
space  requirements  and  school  capacities  are  netessarily  going  to  fluctuate  as 
new  schools  are  built  in  developing  residential  neighborhoods.  Without  providing 
for  optional  attendance  zones  to  offset  overcrowding  of  the  older  school  and  un- 
dercapacity  of  the  new  school,  a  School  Board  would  l>e  remiss  in  its  duties  to 
maintain  a  system  prov  ding  the  best  educational  opportunity  for  all  and  still 
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be  consistp-.t  with  good  economic  practices.  To  infer  that  to  do  so  is  evidence  of 
de  jure  segregation  is  to  say  that  following  good  economic  and  educational  prac- 
tices is  evidence  of  discrimination.  It  is  obvious  that  any  optional  attendance 
zone  to  offset  the  effects  of  the  building  of  new  schools  as  stated  above  will  result 
in  some  students  staying  at  the  old  school  and  some  going  to  the  new  school.  To 
say  that  because  the  adoption  of  an  optional  attendance  zone  resulted  in  a  change 
in  the  racial  balance  of  either  the  old  or  the  new  school  is  evidence  of  an  intent 
to  discriminate  is  erroneous.  Again,  had  an  equi-distant  plan  been  in  use  by  the 
School  District  without  regard  to  other  educational  and  safety  factors,  essentially 
the  same  racial  and  ethnic  imbalance  would  have  resulted  regardless  of  the  adop- 
tion of  the  optional  attendance  zone  discussed  in  the  case. 

The  Court  pointed  to  evidence  presented  before  it  of  the  expenditure  of  extra- 
ordinary large  sums  of  money  to  renovate  older  schools  containing  a  relatively 
large  percentage  of  Mexican-American  and  Negro  students.  The  Court  pointed 
to  this  fact  as  evidence  of  de  jure  segregation.  Again,  when  the  neighborhood 
school  concept  in  its  purest  form  is  applied  to  a  growing  city,  shaped  and  popu- 
lated as  the  Corpus  Christi  area  is,  it  becomes  necessary  from  time  to  time  to 
renovate  old  schools  in  the  older  sectioas  of  town  to  maintain  quality  facilities 
in  those  areas.  Whether  this  plan  had  been  implemented  <m  an  equi-distant  plan, 
which  is  wholly  non-discriminatory,  or  on  the  plan  used  by  the  Corpus  Christi 
District,  there  would  still  remain  that  requirement  that  the  older  schools  be 
renovated.  Tp  say  that  to  renovate  tlie  older  schools  to  provide  more  modern 
facilities  for  their  students  is  evidence  of  an  intent  to  discriminate,  is  to  say  that 
the  implementation  of  a  wholly  non-discriminatory  neighborhood  school  plan 
is  evidence  of  intent  to  discriminate  when  it  results  in  a  racial  and  ethnic 
imbalance. 

As  can  be  seen  from  the  above  discussion,  in  every  instance  in  which  the 
Court  pointed  to  evidence  supporting  its  finding  of  de  Jure  segregation,  it  was 
simply  because  of  the  racial  and  ethnic  imbalance  which  resulted  from  the 
implementation  of  a  neighborhood  school  plan  which  the  Court  found  to  be 
objectionable.  This  is  obvious  when  it  is  kept  in  mind  that  the  implementation 
of  the  wholly  non-discriminatory  equidistant  neighborhood  school  plan  would 
have  resulted  in  essentially  the  same  racial  imbalance. 

2,  The  neighborhood  school  concept  and  its  non-diacriminatory  implementation 
i8  constttutional  and  an  accepted  method  of  education 

''Racial  imbalance  In  a  particular  school  does  not  in  itself  evidence  a  depriva- 
tion of  constitutional  rights.  Zoning  plans  fairly  arrived  at  have  been  consistently 
upheld,  though  racial  imbalance  might  result.**  Brouaaard  va.  Houaton  Inde- 
pendent  School  Diatrict,  395  F.2nd.  817  (5th  Cir.  1968).  The  decisions  do  not  re- 
quire that  "a  school  system  developed  on  the  neighborhood  plan,  honestly  and 
conscientiously  constructed  with  no  intent  or  purpose  to  segregate  the  races'* 
or  ethnic  minoritiea  need  be  abandoned  simply  because  the  result  is  racial  Im- 
balance. Bell  va.  School  dtp  of  Gary,  Indiana,  324  F.2nd.  209  (7th  Cir.  1963) 
cert.dej..  377  US  924,  81  S.Ct.  1223. 12  Law.Bd.  2nd  216.  And  a  school  district  is 
not  under  a  constitutional  obligation  to  destroy  its  neighborhood  schools  to 
eliminate  imbalance  which  did  not  result  from  intentional  conduct.  Dovona  va. 
Board  of  Education  of  Kansas  City,  336  Fed.2nd  988  (10th  Cir..  1964)  certden. 
388  US  914, 85  S.Ct.  898. 

It  therefore  becomes  apparent  that  unless  this  Court  is  prepared  to  hold  that 
the  neighborhood  school  concept,  when  non-discriminatory  in  its  implementation, 
results  in  racial  or  ethnic  imbalance,  is  imconstitutional  and  must  be  destroyed, 
then  this  Court  must  find  in  the  Corpus  Christi  case  that  there  w«as  no  evidence 
presented  to  the  Trial  Court  from  which  he  could  reasonably  infer  the  de  jure 
segregation  he  found  to  exist.  The  judgment  must  be  reversed, 

S,  The  r,  eighhorhood  school  concept  should  he  preserved 

For  many,  many  years  school  districts  all  over  the  United  States  have  adopted 
and  implemented  the  neighborhood  school  concept.  The  advantago.s  to  students 
of  any  given  community  are  obvious  in  its  implementiition  and  its  implementation 
has  been  consistently  advanced,  not  only  in  thv  .South  where  State  imposed  dual 
school  systems  formerly  existed,  hut  likewiKC  in  the  Northern,  Eastern.  Mid- 
western, and  Western  States  of  tho.^e  United  States.  It  cannot  he  said  that  the 
educational  advantages  of  the  neighborhood  school  concept,  when  implemented 
in  a  nondiscriminatory  manner,  should  l)e  destroyed  simply  to  achieve  ethnic  or 
racial  balance  in  the  schools.  In  every  community  in  the  country,  racial  and 
ethnic  groups  tend  to  congregate  and  reside  in  their  chosen  areas.  These  con- 
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centratlons  Inevitably  result  in  the  very  nature  of  man  himself.  It  Is  a  way  of 
life  for  American  citizens  to  reside  In  communities  in  which  they  feel  at  home 
and  with  others  of  similar  cultural  and  ethnic  backgrounds  and  to  desire  that 
th<?ir  children  attend  schools  In  their  own  neighborhoods  closely  situated  to  their 
homes.  To  destroy  this  heritage  of  America  by  transporting  students  out  of  their 
neighborhood  1$  to  destroy  American  tradition  and  community  life  at  Its  roots. 
To  force  transportation  of  students  out  of  their  neighborhoods  to  sch,>ols  may 
miles  from  their  homes  is  no  different  from  saying  that  parents  sLotid  be  required 
to  reside  in  areas  where  they  do  not  choose  to  reside.  Racial  and  ethnic  balance  In 
the  schools  can  be  achieved  with  the  use  of  the  neighborhood  school  concept  by 
simply  requiring  families  to  move  to  other  neighborhoods  in  which  they  do  not 
choose  to  live  in  such  fashion  as  to  achieve  racial  and  ethnic  balance  In  the 
neighborhoods.  This,  of  course,  would  be  recognized  Immediately  as  tyranny,  and 
a  complete  destruction  of  the  freedoms  traditionally  known  by  the  citizens  of 
this  country.  It  is  no  less  a  destruction  of  traditional  freedoms  of  the  citizens  of 
this  country  to  require  their  children  to  travel  great  distances  from  their  home 
to  attend  schools  simply  to  alter  a  racial  or  ethnic  imbalance  not  brought  about 
by  any  discriminatory  intent  on  the  part  of  those  governing  the  various  school 
districts. 

CONCLITBION 

Because  the  Trial  Court  found  de  jure  segregation  of  Mexlcan-Americftn  and 
Negro  students  in  the  Corpus  Christi  School  District,  because  racial  and  ethnic 
Imbalance  resulted  from  the  Implementation  oi  Its  neighborhood  school  con- 
cept and  because  essentially  the  same  racial  and  ethnic  Imbalance  would  have 
resulted  from  the  implementation  of  a  wholly  non-discriminatCHry  equa-distant 
plan,  there  is  no  evidence  to  support  the  Court's  finding  of  de  jure  segregation. 
Absent  evidence  to  support  a  finding  of  an  Intent  to  discriminate :  gainst  Mexican- 
American  and  Negro  students,  the  Court  was  without  authority  to  order  im- 
plementation of  its  student  assignment  plan  and  other  remedies.  For  this  reason, 
the  judgment  of  the  Trial  Court  must  be  reversed  and  rendered. 

Respectfully  submitted. 

Habbis,  Cook  &  Browning, 
By  Scott  T.  Cook. 
Xttomcys  for  Concerned  Neighbors,  inc. 


CESTIFICATE  OF  SERVICE 

I  certify  on  this  date  copies  of  the  foregoing  Brief  of  Concerned  Neighbors,  Inc. 
as  Amicus  Curiae  was  served  upon  the  following  attorneys  of  record  In  this 
cause  by  depositing  the  same  In  the  United  States  MaU,  Air  Mall-Postage  Pre- 
paid, addressed  as  follows: 

Richard  A.  Hall,  Branscomb,  Gary,  Thomas  &  Hall.  200  Hawn  Building, 
Corpus  Christi,  Tex..  ( Attorney  for  Defendants-Appellants ) . 

James  De  Anda.  Attorney  at  Law.  12th  Floor.  Wilson  Building,  Corpus 
Christi.  Tfex..  (Attorney  for  Plaintiff-Appellee). 

Chris  Dixie,  Attorney  at  Law.  609  B^annln  Street  Building.  Suite  401,  Houston, 
Tex. 

Charles  S.  Ral.ston.  Attorney  at  Law.  10  Columbus  Circle,  New  York.  N.Y.. 
( Attorneys  for  NAACP  liegal  Defense  &  Educational  Fund.  Inc. ) . 

Mario  Obledo.  Attorney  at  Law,  145  9th  Street.  San  Francisco.  Oalif.,  (At- 
torney for  Mexican-American  Legal  Defense  &  Education  Fund.  Inc.). 

Bruce  Davis.  Justice  Department,  550  11th  Street  N.W..  Washington,  D.O.. 
( Attorney  for  United  States  of  America) 

Dated  the  3lst  day  of  August.  1971. 

Mr.  MiKVA.  Mr.  Chairman,  may  I  inquire? 
Chairman  Celler.  Mr.  Mikva. 

Mr.  Mikva.  I  appreciate  your  testimony  and  I  appreciate  the  con- 
cerns you  are  raisin^?.  I  assume  that  the  thrust  of  your  testimony  is  in 
support  of  House  Joint  Resolution  620? 

Jfr.  ScHULTz.  Yes,  sir. 

Mr.  Mikva.  How  would  there  ever  be  any  improvement  in  Corpus 
Christi?  I  realize  that  you  don't  agree  that  there  ever  was  de  jure 
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segregation  in  Corpus  Christi.  The  court  found  that  there  was,  and 
you  say  there  wasn't ;  but  there  clearly  is  separateness. 

Most  of  the  schools  are  either  black  or  white  and  that  is  a  fact.  One 
can  a  rgrue  about  how  that  came  to  be. 

Mr.  ScHULTz,  You  are  making  an  assumption  there.  It  is  a  ^'aned 
mixture. 

Mr.  HuNOATE.  I  understand,  but  there  are  a  lot  of  schools  which  are 
identifiable  on  basis  of  race?  .  ^ 

Mr.  ScHULTz.  There  are  no  schools  in  the  Corpus  Christi  system  that 
are  not  integrated.  None  of  them  have  a  perfect  racial  balance.  Some 
of  them  are  predominantly  Mexican-American  and  some  of  them  are 
predominantly  Anglo.  The  Negro  population  makes  up  only  5  percent 
of  the  total. 

Mr.  HuNOATE.  What  do  you  mea£n  by  "predominantly?''  Are  there 
some  schools  100  percent  white  or  99  percent  white? 
Mr.  ScHUi.Tz.  IjBt's  look  up  the  facts. 

My  memory  isn't  that  good,  I  am  sorry.  There  are  none  that  are  100 
percent.  Here  is  a  school  with  65  percent  Anglo,  35  percent  Mexican- 
American. 

Another  one  that  is  90  percent  Mexican- American,  5  percent  Anglo, 
5  percent  Negro. 
Here  is  one  that  is  75-25  Mexican-American. 
Here  is  one  that  is  35-65.  It  varies. 

Mr.  MiKVA.  There  are  some  that  are  90  percent  one  way  or  another, 
riffht? 
Mr.  ScHULTZ.  One. 

Mr.  MiKVA.  Just  one  in  the  whole  city? 

Mr.  ScHULTZ.  No,  sir,  I  am  sorry.  There  are  two. 

Mr.  MiKVA.  Is  that  chiirt  a  part  of  the  briefs  ? 

Mr.  ScntJLTz.  Yes,  we  will  present  it  to  you  as  evidence,  yes,  sir. 

Mr.  MiKVA.  My  question  was  this:  Getting  back  to  House  Joint 
Resolution  620,  that  resolution  says  that  no  public  scho<)l  student  shall 
because  of  his  raco,  creed,  or  color  be  assigned  or  required  to  attend  a 
particular  school.  It  doesn't  just  have  to  do  with  busing.  It  would 
prohibit  busing  but  it  \yould  also  prohibit  walking,  as  I  said  before 
ox  cart  transportation,  if  it  was  based  on  race. 

Let's  put  Corpus  Christi  aside.  If  there  were  a  town  that  had  a  lot 
of  90  percent  schools,  how  would  you  ever  generate  any  movement 
there  if  this  amendment  to  the  constitution  were  to  become  the  law  of 
the  land? 

Mr.  ScHtiLTZ,  I  think,  sir,  what  we  are  dealing  with  at  least  in  my 
mind  in  this  case  and  in  the  whole  i)roblem,  we  are  dealing  with  equal 
educational  opportunity  and  the  right  of  an  individual  to  live  and 
go  to  school  where  he  wants  to  under  the  Constitution  of  the  United 
States^ 

And  you  are  saying  that  if  a  fellow  wants  to  live  in  a  se^  ited 
neif?liborhood,  that  he  has  committed  a  wrong  and  he  has  to  .  h^ 
children  out  to  pay  for  that  wrong. 

I  say  that  is  not  right,  that  a  man  has  the  right  to  live  where  i  J 
wishes, 

Mr.  MiKVA,  Does  he  have  the  right  to  insist  that  no  children  of  an- 
other race  go  to  his  child's  sc!>ool  ? 
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Mr.  ScHULTZ.  No,  sir;  he  has  not  the  right  to  say  that  a  person  of 
another  race  cannot  live  next  door  to  him. 

Mr.  MiKVA.  But  he  has  the  right  to  insist  that  his  child  go  to  a  school 
that  is  overwhelmingly  of  his  race,? 

Mr.  ScHULTZ.  No,  I  say  he  has  the  right  to  live  in  a  neighlorhood 
and  send  his  children  to  the  local  school  regardless  of  the  racial  mix 
of  the  neighborhood. 

Mr.  MiKVA.  Doesn't  it  come  out  the  same  way  ? 

Mr.  SciiiTLTZ.  No,  sir. 

Mr.  MiKVA.  If  children  go  to  school  on  buses  for  some  other  reason, 
that  IS  all  right? 

Mr.  ScHULTz.  Yes,  sir,  and  buses  are  useful  tools.  Once  again  we  get 
back  to  the  business  of  being  forced  into  a  system,  being  forced  to  send 
your  children  somewhere  to  school  out  of  the  neighborhood. 

The  next  step  is  then  to  force  you  to  live  in  a  specific  neighborhood. 

Mr.  MiKVA.  Let  me  stop  you  a  moment,  sir.  If  you  have  two  neigh- 
borhoods that  are  equally  close  to  two  schools,  and  a  child  could  con- 
veniently go  to  either  of  the  schools,  under  House  Joint  Resolution 
(>20  the  school  board  could  not  assign  a  child  to  the  equally  close  school, 
another  neighborhood  school,  if  the  assignment  would  be  to  achieve 
any  measure  of  desegregation. 

Mr.  ScHULTZ.  It  could  not  force  transfer  of  students  based  on 
rjvcej  that  is  right. 

Mr.  MiKVA.  So  then  it  isn't  just  the  neighborhood  school.  Let's  get 
our  facts  straight.  At  legist  according  to  what  the  court  found  in  Corpus 
Christi  there  were  more  than  two  schools  that  were  90  percent.  I  count 
five  schools.  So  it  is  more  than  two. 

Mr.  ScHULTZ.  I  was  looking  at  the  elementary  pages.  I  don't  know 
where  you  got  your  figures. 

Mr.  MiKVA.  I  am  reading  from  Judge  Seal's  opinion,  324  F.  Supp. 
599,  (1970)  at  page  618.  I  would  urge  you  to  go  back  and  read  that 
opmion. 

Mr.  ScutTLTz.  I  know  as  a  matter  of  fact  that  King  High  School  is 
not  a  90- percent  school. 
Mr.  MiKVA.  Do  you  know  what  the  figures  are? 
Mr.  ScHTJLTz.  I  don't  seem  to  have  them. 

Mr.  MiKVA.  Moody  Senior  High  School  is  only  3.65  percent  Anglo- 
American.  Mr.  Chairman,  I  wish  to  place  note  51  from  the  court's 
opmion  m  the  record  at  this  point. 

51.,  The  following  is  a  list  of  ^he  schools  the  district  built  since  1960.  along  with 
1970^^^^^  ^^^^  I>«rcentoge  of  mcIi  ethnic  group's  student  enroUment  in  1969- 


School 


KIniStniorHfth...  .  ..... 

Moody  Senior  Hl«h. 
Cuiltn  PliceJuntorHigh... 
Tom  Browne  Junior  High...' 
Hiis  Junior Hish  ........ ^ 

Martin  Junior  High       .  . 

Garc  I J  tiementjry.. 

Los  Enclnas  Ctamentary... . . 

Meadow  Brook  Elementary.. 
Schannen  Est.  Elementary... 
Smith  Elementary.. . . , 

Yeager  Elementsry. . . . 


Negro 

Mexican* 
American 

Anglo* 
American 

-..:.....;......>;.>.. 0,24 

9.23 

90.  S3 

:•:  ••   :.:-:.>.->».  10.57 

ti.n 

3.6S 

6.18 

93.82 

8.68 

91.32 

10.99 

88.66 

■**''72.19' 

......:.:.:..>..».>.>:.:..><.....:....  12.46 

74.47 

13.07 

8.46 

91.37 

3.21 

96.  SS 

12.66 

86.31 

6.70 

93.30 

ERIC 


JkSlrfl iW*  not  scheduled  to  open  until  the  fall  of  1 970,  no  e  nrollmunt  figures  were  available.  Howewr,  the 

Khool  sHelies  In  an  area  with  a  very  high  concentration  of  Mexlcan-Americans.  , 
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As  the  fijrureK  reflect,  the  Nepro  and  Mexican- American  .students  either  repre- 
sent a  very  high  or  a  very  low  percentage  of  tlie  total  enrollment  in  each  of  the 
schools  listed  above.  The  schools  are  extremely  imlialanced,  ethnically. 

The  following  schools  have  had  major  renovations  and/or  additions  made  since 
1960.  The  pen-entage  of  each  ethnic  group's  IDftV-TO  enrollment  is  also  listed., 


Percent 

School 

Negro 

Mexican- 
American 

Anflo* 
American 

Miller  Him.  . . .  .  .» . . .  .  .> . . . .  . 

Solomon  Coles  Junior  High. . .-.-.»:.         .  .>-- . 
Wynn  Seale  Junior  High....:.7. . .  . 
Crockett  Elementary.. .» .:...> .:.  .>;.:....  - .: ...  .>  -r-:-:- 
Evins  Eleme.ilary. . . .-.  .> .» .  .>  -> .»-. .»::. . .  ..:.:.:.> 
Kostoryz  Elementary. . . .-. . . . . .» ->  - .»-.:. .  .> .» . 

13.70 

36.95 
.75 

..1...V.:.-. 6.39 

65.61 
57.97 
92.07 
90.69 
93.06 
36.14 

20.69 
5.08 
7.18 
2.92 
.46 

63.59 

With  the  exception  of  Kostoryz  Elementary  School,  the  above  figures  show 
that  the  combined  i^ercentages  of  enrollment  of  the  Negro  and  Mexican- American 
students  represent  a  disproportionately  high  or  low  i)ercent  of  the  total  enroll- 
ment in  each  school.. 

Promoting  integration  of  the  Xegro  and  Mexican-American  students  with  the 
Anglo-American  students  clearly  was  not  considered  by  the  district's  school 
board  as  a  factor  in  its  decisions  as  to  where  new  schools  were  to  be  located,  the 
size  the  new  schools  should  be,  or  whether  old  schools  should  l)e  renovated  or 
enlarged.  The  district  did  not  consider,  and  consequently  did  not  pursue,  viable 
alternate  locations  for  schools  which,  even  using  a  form  of  neighborhood  school 
plan,  would  have  resulted  in  a  much  more  favorable  ethnic  and  racial  balance. 

Mr.  ScHULTz.  All  right.  You  are  very  close,  88  percent  for  King 
High  School. 

Chairman  Celt.er.  You  still  support  the  constitutional  amendment, 
is  that  correct  ? 

Mr.  ScTirLTz.  Yes.  sir.  I  am  not  an  attorney  and  I  don't  understand 
the  law  but  it  seems  to  me  that  the  constitutional  amendment  is  one 
way  to  make  the  law  perfectly  clear  so  that  the  rights  of  American 
citi;?ens  will  be  guaranteed. 

Mr.  McCuLLOCH.  Mr.  Chairman,  I  should  like  to  make  this 
observation. 

There  are  many  of  us  interested  in  quality  education  for  all.  We 
are  only  secondarily  interested  in  segregation  or  desegregation — ^as  a 
means.  Do  you  have  a  plan  to  bring  quality  education  to  eveiT  student 
ir  American  schools?  And  if  you  do — and  that  isn't  a  humbling  ques- 
tion— if  you  do,  I  will  call  you  blessed  when  you  submit  it  to  this 
committee. 

Mr.  ScTiur>TZ.  Sir,  I  have  not  developed  a  plan.  I  am  not  qualified  to 
develop  a  plan.  But  once  again  I  would  have  to  cite  our  experiences  in 
Corpus  Christi.  Equal  distribution  of  materials,  people  and  money 
seems  to  be  the  first  step.  l  uitthat  is  not  a  plan. 

Mr.  McCt'LLOcrr.  In  Ohio  we  have  felt  that  was  necessary  for  quite 
5omc  time. 

Chairman  Celler.  Thank  you  very  much,  .sir,  for  vour  contribution. 
Mr.  ScuVLTz.  Thank  you,  sir. 

Statement  of  h.  K.  ScutrtTz,  President,  Conckrnko  NEiounoRS.  Inc..  of 

Corpus  CnRisrr,  Tex. 

I  am  Jj  K.  Schultz.  President  of  Concerned  Neighbors.  Inc.,  of  Corpus  Christi, 
Texas.  Our  organization  is  dedicated  to  the  promotion  of  eijual  (Mhicational  oih 
portunity  for  all  children,  and  preservation  of  the  neighborhood  sc1um)1  concept 
We  have  more  than  twen^-  thousand  adults  enrolled  as  nieink^rs.  Concerned 
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Neighbors  is  a  racially  mixed,  non  partisan  body  with  substantial  representation 
from  all  socio-economic  levels,  and  reflects  the  views  of  approximately  80%  of  the 
citizens  residing  in  South  Texas. 

As  the  current  President  of  this  organization,  I  i)ersonally  exrinplify  the  nature 
of  its  broadly  based  membership.  A  native  Californian,  educated  at  the  Univer- 
sity at  Berkeley,  I  am  a  corporate  nomad  who  has  resided  in  numerous  localities 
in  the  South  and  West  My  work  has  taken  me  to  all  parts  of  our  country  where 
I  have  had  the  opportimify  to  sample  the  views  of  a  representative  cross  section 
of  the  American  citizenry.  Because  of  the  foregoing  factors,  I  believe  I  am 
qualifled  to  speak  with  authority  on  the  public  attitude  toward  forced  buying  and 
the  need  for  legislative  action  to  prohibit  it 

The  City  of  Corpus  Christi  is  under  court  order  to  forcibly  alter  the  ethnic 
ratios  of  its  schools  through  the  vehicle  of  student  transfers  which  can  only  be 
accomplished  by  mas.sive  busing.  Thi^?  situation  has  been  brought  about  through 
a  suit  entitled  Cismeros  vs.  Corpus  Christi  Independent  School  Oistrictt  S.D. 
Texas.  1J)70,  324F.  Supp.  59».  The  Plaintiffs  alleged  that  the  District  had  im- 
plemented since  1954,  de  jure  segregation  involving  three  ethnic  groups  in  vio- 
lation of  the  Constitution.  Our  case  is  different  than  others,  it  does  not  involve 
just  the  Mack-white  situation.  The  alleged  segregation  involved  three  separate 
ethnic  groups:  negro  less  than  6%  of  the  population;  Mexican  American  and 
Anglo  with  a  little  more  than  47%  each.  The  anglo  group  includes  such  diverse 
ethnic  sources  as  Italian,  Chinese,  German.  Czech,  Irish,  Lebanejse,  Greek,  and 
others. 

Federal  District  Judge  Woodrow  Seals  ruled,  for  the  first  ime,  that  three  sepa- 
rate and  identifiable  ethnic  groups  did  exist  and  because  ethnic  concent  rations 
had  occurred  in  some  schools,  segregation  of  tliese  groups  had  been  practiced  in 
Corpus  Christi.  Based  in  this  ruling.  Judge  Seals  ordered  a  massive  student 
transfer  plan  involving  some  15,000  students  and  60  public  schools.  The  busing 
system  necessary  to  provide  transportation  under  the  judge's  order  was  estimated 
to  involve  1.7  million  dollars  for  the  initial  capital  investment  with  an  annual 
operating  expense  in  excess  of  $400,000.00. 

Review  of  the  Corpus  Christi  case  leads  us  to  the  opinion  that  the  case  was 
conducted  in  a  prejudicial  manner,  that  segregation  by  law  did  not  exist  that 
ethnic  groupings  in  the  Corpus  Christi  School  System  were  a  result  of  neigh- 
borhood housing  pattenrs  and  that  Mexican  Americanjs  were  no  more  an  ethnic 
minority  than  were  the  Greeks,  Italians,  Chine.se,  Czechs,  and  Germansin  the 
community. 

The  School  District  has  appealed  the  case  to  the  5th  Circuit  Court  where  it  is 
now  to  be  considered  on  its  merits.  The  Fifth  Circuit  Court  refused  to  .stay  order.. 
The  Supreme  Court  granted  a  stay  order.  It  is  interesting  to  note  that  the  Jus- 
tice Department,  who  had  been  aligned  with  plaintiff  in  the  trial  court,  joined 
with  the  School  District  in  seeking  a  stay  from  the  Supreme  Court. 

Prior  to  the  desegregation  case.  Corpus  Christi  wa.s  a  .serene  community  of 
'200,000  i)ersons.  Although  some  dissatisfaction  with  school  boundaries  existed, 
tme  racial  strife  was  unknown.  All  the  races  existed  in  harmony,  the  neighbor- 
hoods were  open  and  school  children  were  able  to  transfer  freely.  Segreagtion  by 
law  had  not  existed  for  blacks  in  this  community  since  the  Brown  decision  in 
It  never  existed  for  Mexican  Ameircans.  In  recent  years,  approximately 
10%  of  the  families  in  the  predominantly  negro  and  Mexican  American  neigh- 
borhoods move  each  year  to  predominantly  anglo  neighborhood;R.  Actually,  the 
only  real  deterents  to  complete  mixing  of  the  commimity  in  a  short  period  of  time 
are  the  economic  levels  of  its  residents.  Open  housing  is  guaranteed  by  city 
ordinance. 

Since  the  desegregation  case  entered  upon  the  scene,  the  once  serene  city  of 
Con^us  is  the  site  of  racial  tension.  Polarization  of  ethnic  groups  has  taken  place 
to  the  detriment  of  harmony  in  the  community.  Children  who  once  had  little 
awareness  of  racial  difference  are  now  imbedded  in  an  environment  of  class- 
race  distinction. 

The  point  of  the  Corpus  Christi  desegregation  case  is  simply  this:  A  peaceful 
commimity  that  had  not  practiced  segregation  required  by  law  since  1954,  whose 
schools  were  ail  integrated  based  on  the  nmkc  up  of  the  neighborhoods,  had  levied 
upon  it  an  onerous  massive  student  transfer  system  which  would  not  substantially 
alter  the  racial  or  ethnic  makeup  of  the  schools,  but  at  the  same  time  would 
denilitate  its  financial  ba.se  and  promote  tension  and  racial  polarization  within 
the  community. 


892 


We  in  Concerned  Neighbors  have  addressed  ourselves  to  the  Corpus  Christi 
case  from  all  sides  of  the  issue.  During  the  court  proceedings  we  listened  to 
the  charges  that  an  equal  education  was  not  available  to  all  our  children.  Others 
stated  that  some  of  the  schools  in  the  older  neighborhoods  were  rundown  and 
that  better  teachers,  equipment,  curricula,  and  more  money  were  available  in 
the  new  and  more  affluent  areas  only.  My  first  action  as  President  of  the  orga- 
nization was  to  undertake  an  unbiased  study  of  all  asi>ects  of  our  school  system. 
This  study  was  accomplished  by  more  than  60  mothers  of  school  children  of  diverse 
racial  backgrounds  and  socio-economic  levels.  Interest  in  the  study  was  so  high 
that  a  number  of  proponents  of  forced  busing  joined  in  the  effort. 

The  study  resulted  in  two  reports  which  we  have  combined  into  a  package  we 
call  the  comprehensive  school  report.  The  results  of  the  study  were  very  en- 
lightening. We  found  that  we  did  in  fact  have  some  schools  that  were  physically 
below  par:  6  in  the  older  neighborhoods,  and  2  in  the  new. 

We  found  on  the  other  hand  that  teacher  experience  and  training  were  well 
distributed  throughout  the  system  and  the  student  teacher  ratios  were  generally 
lower  in  the  less  affluent  parts  of  the  city.  The  distributions  of  special  programs, 
?quipment  and  materials  also  favored  the  less  affluent  and  the  dollar  distributions 
from  district  funds  were  approximately  equal.  Wlien  federal  contributions  were 
included,  however,  we  found  that  the  older  neighborhood  area  schools  received 
approximately  $100  per  child  year  more  than  the  newer  neighborhood  schools. 
A  curricula  review  indicated  some  special  remedial  and  bilingual  programs  are 
being  provided  to  the  disadvantaged,  otherwise  the  same  basic  programn  are 
available  to  all.  We  were  forced  to  conclude  that  an  equal  opportunity  to  learn 
is  and  has  been  available  to  evei^  child  within  the  Corpus  Christi  School  System. 
Since  the  study,  the  District  has  called  a  bond  election  to  raise  funds  to  renovate 
the  older  schools.  In  fact,  the  programs  calls  for  the  closing  of  one  of  the  oldest 
schools.  This  proposal  brought  a  storm  of  protest  from  the  citizens  and  parents 
residing  around  the  school.  The  very  people  the  court  has  found  are  l)eing 
segregated  are  now  protesting  the  closing  of  the  school  in  their  own  neighborhood 
and  demanding  that  it  be  left  as  it  now  exists.  They  do  not  feel  that  a  better  facil- 
ity l()cated  some  distance  from  their  homes  will  improve  their  childrens' 
education. 

Based  on  our  experience  in  Corpus  Christi  and  our  contacts  with  similar  prob- 
lems across  our  country,  we  would  like  to  make  the  following  observations  and 
pose  some  questions  First  of  all,  we  in  Concerned  Neighbors  believe  in  a  free 
and  open  society  without  restraint.  That  is  to  say  each  man  should  have  the 
opportunity  to  achieve  whatever  social  and  economic  goals  he  desires  to  pur- 
sue and  should  have  the  right  to  live  where  he  chooses  regardless  of  race  or 
ethnic  background.  I  ask  you  if  a  man  chooses  to  live  in  a  neighborhood  rich 
in  members  of  his  own  ethnic  group  is  it  not  a  violation  of  his  rights  as  a  free 
American  to  force  him  to  send  his  children  across  town  or  into  another  city  or 
county  for  an  education  when  there  are  schools  available  nearby? 

Although  de  jure  segregation  has  taken  place  in  parts  of  our  nation,  most  of 
the  country  has  been  settled  in  a  de  facto  manner.  Under  the  Constitution  a 
man  has  the  right  to  select  the  neighborhood  in  which  he  lives.  On  the  other  hand, 
the  courts  today  are  saying  that  if  the  neighborhood  he  has  chosen  has  an  ethnic 
imbalance,  he  has  committed  a  wrong  and  his  children  must  be  bused  to  rectify 
that  wrong. 

To  force  transportation  of  students  out  of  their  neighborhoods  to  schools  many 
miles  from  their  homes  is  no  different  from  saying  that  parents  should  he  re- 
quired to  reside  in  areas  where  they  do  not.  choose  to  reside. 

In  conversations  with  niy  black  acquaintances  they  have  told  mo  of  their  child- 
hood days  when  they  were  bused  past  the  white  school  to  a  distant  black  school. 
They  tell  about  how  wrong  they  feel  this  practice  was  and  I  agree  that  it  was 
a  terrible  injustice.  I  ask  you  if  it  was  so  wrong  to  forcibly  bus  black  children 
prior  to  1054,  how  is  it  suddenly  right  today  to  force  the  busing  of  all  of  our 
children,  I  ask  those  who  argue  that  the  busing  is  necessary  to  right  the  wrongs 
of  the  past,  is  justice  served  now  by  committing  the  same  wrongs  again  ?  I^aws 
wlJch  imposed  segregation  because  of  race  were  wrong.  Laws  which  forcibly  im- 
pose integration  are  equally  wrong. 

Numerous  court  decisions  have  been  rendered  in  the  IMist  2  years  ordering 
forcible  desegreg;  tion  of  schools  through  massive  student  transfers.  The  deci- 
sions have  varied  in  intensity  and  direction  leaving  the  people  of  our  country 
bewildered  and  suspicious  of  the  integrity  of  the  judicial  process. 
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The  laws  pertaining  to  one's  individual  rights  in  a  desefrregated  society  are 
apparently  not  sufficiently  clear  to  promote  fairness  and  consistency  in  the  de- 
cisions. The  constitution  and  the  surrounding  legal  structure  seem  to  have 
the  latitude  under  which  ones  fundamental  rights  can  be  jeopardized  at  the 
whim  of  any  single  Federal  Judge  who  is  imresiionsive  to  the  citizenry  he  was 
appointed  to  serve. 

We  ask  you  the  Congress  of  the  United  States  to  provide  the  citizens  of  our 
country  with  laws  that  are  so  clearly  stated  that  they  will  not  be  misinterpreted 
to  deny  our  rights  as  American  Oitizens. 

SUMMABY  OF  A  COMPBEHENSIVE  REVIEW  OF  THE  CORPUS  CHBXSTI  SCHOOLS 

Concerned  Neighbors^  Inc.,  a  non-profit  organization  was  formed  in  1970.  In 
the  process  of  incorporation,  this  organization  undertook  as  one  of  its  goals  the 
preservation  and  promotion  of  quality  education  in  Corpus  Christi  Schools. 

As  the  case  against  the  School  District  progressed  through  the  courts  during 
1970  and  1071,  a  great  deal  of  criticism  of  the  Cori>us  Christi  Independent  School 
District  was  aired  both  in  the  courtroom,  publicly  via  the  news  media,  and  in 
public  forum.s.  These  criticisms  alluded  to  g-oi^s  inequities  in  distributions  of 
educational  equipment  personnel,  dollar  contributioas  and  maintenance  and 
placement  of  modern  physical  plants.  These  alleged  inequities  were  indicated  to 
have  been  perpetrated  to  favor  certain  portions  of  Corpus  Christi  at  the  exi>ense 
of  other  sections  of  the  city. 

In  order  to  develoo  a  position  regarding  the  many  allegations,  it  became  neces- 
sary for  Concerned  Neighbors  to  separate  fact  from  innuendo.  A  Task  Force  was 
formed  in  July,  1971  whose  principal  objective  was  to  gather  factual  data  about 
the  Corpus  Christi  School  System.  The  result  was  the  recent  submittal  of  two 
basic  rei)orts  to  the  Board  of  Trustees  of  Concerned  Neighbors. 

One  of  the  reports  dealt  with  data  gathered  from  School  District  files.  The 
data  were  prepared  hy  a  group  headed  l>y  Mrs.  Alice  Hammond.  Her  group  con- 
cerned themselves  primarily  with  dollar  distributions,  staff  exiH*rience,  training, 
and  assignment;  ethnic  groupings;  equipment  disbursements,  and  federal  fund 
alloo«iti(ms. 

Another  section  of  the  Task  Force  headed  hy  Mrs.  Kay  Holtby  engaged  in  a 
comprehensive  on-site  phy.qical  insi>ection  of  the  school  plants  and  grounds.  This 
group  was  composed  of  mothers  in  all  neighborhoods  of  our  city.  These  mothers 
worked  on  a  paired  basis.  That  is  to  say,  the  mothers  in  the  schools  luired  under 
Judge  Seals  plan,  met  together  and  inspected  each  other's  schools  together.  This 
procedure  provided  objectivity  as  well  as  understanding  among  mothers  of  their 
mutual  problems.  The  volunteers  in  this  group  were  not  all  members  of  Con- 
cerned Neighbors,  and  in  fact  included  Some  proimnents  of  student  transfers  and 
forced  busing. 

The  rei>ort  prepared  by  this  second  Troup  provided  us  with  facts  about  the 
physical  .school  plants,  their  condition  and  .state  of  repair.  Additional  data  re- 
garding safety  equipment  learning  centers,  bilingual  programs,  library  and 
nursing  facilities,  educational  equipment,  etc.,  have  also  been  provided. 

The  two  reports  sul>mitte<l  by  .he  Task  Force  are  too  complex  and  detailed 
to  be  fully  treate<l  in  this  summa.y.,  Nonetheless,  there  are  a  number  of  observa- 
tions  which  should  be  made  relative  to  the  alleged  unequal  distributions  within 
our  School  System. 

Although  the  leadership  of  Concerned  Neighbors  prefers  to  treat  our  city  and 
school  sy,stem  as  a  unit,  we  have,  because  of  the  allegations,  .'separated  our 
sc»hools  into  two  areas:  (1)  those  located  on  the  west  side  of  to^vn  enrolling 
approximately  21,000  students,  and  (2)  those  located  on  the  south  .side  of  town 
enrolling  approximately  25,000  students. 

Our  obsenations  based  on  comparisons  of  these  two  areas  are  as  follows: 

CATEOORY  I — STAFF  DISTRIBUTION 

The  .«?tudent  to  adult  educator  ratio  varies  from  a  low  of  13  to  1  at  Zavala 
School  to  hiirhs  of  30  to  1  at  Onnninchnui  and  Cullen  Junior  High  Schools. 
Seven  west  side  .schools  have  ratios  below  20  to  1,  while  all  south  side  schools 
have  ratios  of  20  to  1  or  higher. 

Average  teaching  experience  varies  from  0  years  for  Sanders  School  to  a  high 
of  21  for  Fisher  School.  Although  experience  varies  widely  from  school  to 
school,  the  overall  average  in  the  two  areas  is  approximately  13  years. 
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....  CATEOOBT  II — SPECIAL  8GEVICES 

A.  lAbrartant 

Each  of  our  High  Schools  and  Junior  High  Schools  has  a  full-time  Librarian 
ilSfn^'l^''."'  ""'.Fementary  Schools  have  full-time  i«ld  L  brarianT  d^e 
remaining  schools  pronde  libraiy  services  as  they  can  with  volunteer  mothew 
The  distribution  of  full-time  paid  Librarians  is  as  follows:  South  side.  5?  We^i 

B.  Nuraes 

Nurses  ate  assigned  to  Coppus  Christi  Schools  on  a  limited  basif.  One  west  side 
school  has  a  full-time  Nurse  for  Headstart  students.  The  remalningVchools  ha« 
part-time  Nurses.  Many  are  attended  by  Nurses  only  «me  day  a  w^k!^ 
f!.  Elementary  Learning  Centers 

Nineteen  of  our  forty-two  etementary  schools  have  learning  centers  Thev  are 
Srs  8  '°  schools  and  n  in  \Jl^t  sldl 

D,  Bilingual  PrografM 

There  are  8  Elementary  Schools  which  offer  bilingual  programs,  AU  eieht  o' 
these  programs  are  held  in  west  side  schools,  ^ 

E,  .  Kindi^rgurtena 

The  Corpus  Christi  Independent  Sehoot  District  operates  18  K'nderirartuns 
These  are  distributed:  South  side,  3;  West  side,  15,  ^-floergarrcns, 

CATEGORY  IH— PHYSICAL  PLANTS  (SCHOOLS) 

A.  Air  Conditioning 

Although  all  Corpus  Christi  High  Schools  are  air  cwiditioned,  only  14  Ele- 
mentary and  Junior  High  Schools  have  air  conditioning.  These  ar«  distributed 
as  follows ;  South  side,  9  schools ;  West  side,  5  schools.  aistnouted 

Portable  Buildinga 

^nT^uTl'^^x^L^^"^  ."""^  Portable  Buildings  to  accommodate  the 

enrollment.  Westside  schools  using  portables  number  12;  Southslde  Schools,  11, 

C.  Condition  of  Schools 

rA^^J^^K^"^^^  carefully  invef^tigated  the  condition  of  each  school  in  the 
c!ty.  They  found  many  instanceji  of  poor  condiUons  such  as  had  plumbing 
i'lSrS  ilL^M'^'"  ^""^^^^  ^^'^^^^  sidewalks,  drr.inage  pn)4>lems,  interiors  in 
need  of  reflnishing  and  playgrounds  with  holes  and  dangerou.s  debris  in  the  form 

nf«i«^^V/j'^,''"1.'"^^i'  ^"^"^^  ^^'^  Elementary  School  Di^cts  com- 
plained of  the  locaUon  of  taverns  near  or  adjacent  to  their  sdiools.  The  report 
also  indicates  that  6  West  side  and  2  South  .side  Elementaiy  Schools  should 
be  replay  as  soon  as  possible  with  an  additional  7  Elementary  Schools  and 
4  Jimior  High  Schools  in  need  of  immediate  repairs,  ^"wi^  ana 

CATEGORY  IV — DOLLAR  DISTRIBUTION 

A,  District  Funds 

Operating  funds  are  dLstribiited  on  the  basis  of  average  dally  attendance 
figure  Memento  school  contribuUons  for  the  School  Year  WO-71  ranged 
i*^*;/^^^^^^  student  per  school  year  and  $492  per  student  per  school  y^r, 
^^  est  side  ^hools  received  an  average  of  $432  per  student,  while  South  side 
w^hools  rece  ved  an  average  of  $416  per  student.  The  Junior  High  and  High 
Schools  received  higher  average  contributions  with  the  South  side  schools  aver- 
aging $.>26  per  .student  and  the  West  side  schools  $532  i)er  student 

School  Di.st-rict  records  show  total  expenditures  for  educational  equipment  as 
J9^)li^f^^^i2^^  Hchools-$271,000  for  21,000  students;  South  side  schools- 
^JtiO.OOO  for  2o,000  students. 

li.  Federal  Funds 

The  Federal  Government  provides  financial  assi.stancp  to  the  Corpus  Christi  Tn- 
depeiKient  School  District  In  the  form  of  Title  I  and  Title  II  funds.  These  funds 
are  distributed  on  a  iier  school  basis  and  are  dependent  upon  the  needs  of  the 
students  enrolled  in  the  school.  The  Federal  disburwments  during  the  School 
>ear  1970-71  were  as  follows:  South  side  Junior  High  and  High  Schools  totaled 
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$24,903,  or  approximately  $2.00  per  child;  West  side  Junior  High  and  High 
Schools  totaled  $55,452,  or  approximately  $«.00  per  child  ;  South  side  Elementary 
Schools  totaled  $8,416,  or  approximately  06  cents  per  child ;  West  side  Elemen- 
tnry  Schools  received  $1,297,668,  or  more  than  $100  per  child. 


In  conclusion,  the  two  reports  show  little  evidence  that  any  segment  of  our 
School  System  deprives  any  select  portion  of  our  children  of  an  equal  opportun- 
ity to  learn.  There  are  some  evident  unequal  distributions  indicated;  however, 
most  of  these  are  in  favor  of  that  portion  of  the  system  alleged  to  be  deprived. 
The  obvious  inequity  is  the  distribution  of  Federal  Funds.  While  the  leadership 
of  Concerned  Neighbors  supports  the  philosophy  under  which  the  disadvantaged 
receive  special  aid,  we  would  lilce  to  re-emphasize  its  magnitude  to  those  among 
our  community  who  continually  try  to  convince  the  disadvantaged  that  thev  are 
not  receiving  their  share  of  the  educational  dollar. 

We  have  noted  the  poor  conditions  in  a  number  of  our  schools.  Although  the 
School  District  has  previously  indicated  their  attention  to  these  problems,  we 
re-emphasize  the  need  for  immediate  action.  The  leadership  of  Concerned  Neigh- 
bors therefore  urges  the  School  Board  to  take  the  following  actions  : 

1.  Replace  the  following  Elementary  Schools :  Allen,  Austin,  Furman,  Fannin, 
Houston,  Snuthgate.  Travis  and  Zavala. 

2.  Effect  needed  repairs  in  these  Schools :  Carroll  Lane,  Fisher,  Fraser,  Lozano, 
Menger.  Oak  Park,  Washington.  Baker,  Coles,  Cullen  and  Driscoll. 

3.  Provide  air  conditioning  for  all  Corpus  Christi  Schools. 

4.  Review  our  Study  of  Educational  Plants  and  direct  the  attention  of  our 
Maintenance  and  Custodial  Staffs  to  the  problems  indicated  therein. 

Another  matter  of  concern  to  those  of  us  interested  in  our  schools  is  the 
limited  number  of  ful'-time  Librarians  and  Nurses.  '^^^  direct  your  attention  to 
this  problem  and  request  correction. 

We  are  aware  that  our  recommendations  are  muci.  asier  to  state  than  they 
are  to  carry  out.  It  is  also  evident  that  the  indicated  actions  will  require  funds 
beyond  the  limits  of  the  present  District  Budget.  The  leadership  of  Concerned 
Neighbors  is  aware  that  we,  the  citizens  of  Corpus  Christi,  must  share  the 
responsibility  for  the  needs  of  our  School  System  with  our  elected  School  Board 
Members.  Every  citizen  of  this  community  must  prepare  himself  to  support  the 
needed  Bond  Issues  or  other  economic  measures  necessary  to  improve  the  con- 
dition of  our  schools. 


CONCLUSIONS  AND  RECOMMENDATIONS 


L.  K.  SCHULTZ, 

President,  Concerned  Neighbors,  Inc^ 
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WEST — Continued 
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Shaw  Zavala  Seale 

Chairman  Celler.  The  next  witness  is  INIr.  W.  Harry  Davis,  member, 
Minneapolis  Board  of  Education. 
Mr.  Davis. 

STATEMENT  OF  W.  HARKY  DAVIS,  MEMBER,  MINNEAPOLIS  BOARD 
OF  EDUCATION,  ACCOMPANIED  BY  FRANK  KNOLL,  EXECUTIVE 
DIRECTOR  OF  THE  URBAN  COALITION  ACTION  COUNCIL 

Mr.  Davis.  Mr.  Chairman,  with  me  is  Mr.  Frank  Knoll,  who  is  the 
executive  director  of  the  Urban  Coalition  Action  Council,  of  which 
I  am  the  vice  chairman. 

Mr.  Chairman  and  distinguished  members  of  the  subcommittee,  my 
name  is  Harry  Davis.  I  am  from  Minneapolis,  Minn.  I  am  the  presi- 
dent of  the  UrVan  Coalition  of  Minneapolis  and  I  am  the  only  black 
member  of  the  Board  of  Education  of  Minneapolis  public  schools. 

Chairman  Celler.  Do  you  speak  for  the  Board  of  Education  of 
Minneapolis? 

Mr.  Davis.  I  am  not  speaking  for  them  today.  I  am  speaking  in  m;y 
capacity  as  vice  chairman  of  the  Action  Council  of  the  Urban  Coali- 
tion, but  I  am  a  member  of  the  Board  of  Education  of  the  city  of 
Minneapolis. 

I  am  appearing  today  in  my  capacity  as  vice  chairman  of  the 
Minneapolis  Urban  Cpal'ition  Action  Council,  the  organization  which 
sought  and  obtained  from  Judiciary  Committee  Cb  .irman  Emanuel 
Celler  an  invitation  for  me  to  appear  before  you  today  to  present  a 
statement  giving  my  views  and  those  of  the  action  council  concerning 
the  proposed  constitutional  amendment  aimed  at  banning  or  making 
impossible  the  integration  of  the  public  schools  by  means  of  busing. 

I  also  appear  before*  you  today  both  as  a  product  of  and  repre- 
sentative of  one  of  the  finest  school  systems  in  the  country.  It  is 
system  which,  when  I  made  my  way  through  it  as  a  student,  was 
essentially  unsegregated.  Today,  in  spite  of  having  tried  nearly  every 
possible  volunteer  program  for  desegregation  and  integration,  it  is  a 
system  more  segregated  than  wlien  I  graduated  from  it  30  years  ago. 

And  i<"  is  a  system  which  finds  itself  confronted  with  the  fact  that 
a  sick,  racist  society  is  willing  to  tamper  with  perhaps  the  greatest 
political  document  ever  written — the  Constitution  of  the  United  States 
of  America — in  order  to  deny  the  very  equality  that  it  giiarantees. 

If  the  busing  that  is  at  issue  here  today  was  not  busing  for  the 
purpose  of  achieving  integration  in  the  schools,  it  would  not  be  at 
issue. 

The  controversy  surrounding  busing  is  not  really  a  controversy 
over  busing,  it  is  a  controversy  over  integration  of  the  schools.  Busing 
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is  not  the  issue.  It  is  not  the  constitutional  issue,  the  statutory  issue, 
or  the  moral  issue.  Integration  is  the  issue. 

Students  have  been  bused  to  schools  for  years,  both  to  schools  near 
their  homes  and  far  from  their  homes. 

The  half-truths  about  busing?  must  be  cleared  up.  As  Senator  Mon- 
dale  from  my  home  State  pointed  out  recently : 

Busing  is  the  w-ay  the  overv\*helming  majority  of  schoolchUdren  outside  our 
central  cities  get  to  school.  Twenty  miUion  elementary  and  secondary  school- 
children are  bused;  40  i}ercent  of  our  schoolchildren— 65  percent  when  those 
riding  public  transportation  are  included— ride  to  school  every  day  for  reasons 
that  have  nothing  at  aU  to  do  with  school  desegregation. 

No  one  has  ever  raised  busing  as  a  constitutional  issue  until  it  was 
suggested  as  one  tool  to  achieve  integration  in  the  schools.  In  fact,  many 
people  pointed  with  satisfaction  to  the  fact  that  busing  is  the  safest 
way  for  children  to  get  to  school,  and  that  it  significantly  reduces 
tardiness  and  absenteeism. 

No  one  ever  questioned  the  constitutionality  of  busing  farm  children 
to  schools  far  from  their  homes. 

No  one  ever  questioned  the  constitutionality  of  busing  suburban 
children  to  schools  not  so  far  from  their  homes. 

No  one  ever  questioned  busing  crippled  children  to  special  schools 
designed  to  accommodate  their  handicaps  either  near  or  far  from  their 
homes. 

What  we're  talking  about  today  when  we  talk  about  busing  to 
achieve  integration  in  the  schools  is,  in  a  sense,  very  similar  to  the 
busing  of  crippled  children  to  special  schools,  for  any  student  who 
ioes  not  have  the  opportunitv  to  associate  with  other  students  of 
different  races  is  potentially  educationally  crippled  and  socially  crip- 
pleu.  And  this  applies  to  majority  race  students  as  well  as  to  minority 
race  students. 

The  Supreme  Court  of  the  United  States  made  this  very  clear  18 
years  ago.  In  1954  the  Court  said  a  separate  education  is  inherently 
an  unequal  education. 

The  Court  further  recognized  that  a  separate  education  resulted  in 
inequality  not  only  in  the  strict  educational  sense,  but  also  that  it  had 
a  serious  negative  effect  on  the  social  development  of  the  child. 

The  President  of  the  United  States  is  on  record  clearly  as  agree- 
ingthat  a  separate  education  is  inherently  unequal. 

Yet  all  over  this  country  we  continue  to  have  essentially  separate 
and  unequal  schools. 
Educational  equality  is  what  leads  to  all  other  forms  of  equality 


equality  of  jobs.  Witl:out  equality  of  jobs  there  can  be  no  economic 
equality.  Without  an  education  equal  to  that  of  his  white  peers,  there 
IS  little  opportunity  for  the  black,  the  Chicano,  the  Puerto  Rican,  the 
Indian,  the  Asian-American  to  achieve  any  measure  of  economic 
equality  with  his  white  ncers. 

It  is  said  by  some  these  days  that  the  racial  makeup  of  public 
schools  ouglit  to  mirror  the  racial  makeup  of  the  neighborhoods  sur- 
rounding those  schools.  We  know  w^hat  that  means  for  the  schools  of 
Harlem,  the  schools  of  Detroit,  the  schools  of  Birmingham,  or  even  the 
schools  of  my  hometown  of  Minneapolis. 


in  tliis  countrv.,  Without  educational 
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In  many  cases  it  means  that  blacks  will  be  attending  all-black  schools, 
that  Cliicanos  will  be  attending  all  Cliicano  schools,  that  Puerto  Ricans 
will  be  attending  all-Puerto  Kican  schools,  or,  conversely,  it  means 
that  most  whites  w^ill  be  attending  all-wliite  schools. 

If  the  racial  makeup  of  the  neighborhood  is  all  black,  all  Chicano, 
all  Puerto  Kican  or  what  have  you,  it  means  a  separate  education  for 
the  children  of  that  neighborhood.  It  means  a  separate  and  unequal 
education. 

Open  housing  is  the  answer,  some  people  say.  By  this  I  take  it  that 
they  mean  a  black  earning  $8,000  a  year  is  supposed  to  buy  a  house  in 
a  neighborhood  of  people  earning  J^15,000  a  year.  We  know  what  the 
color  of  those  people  earning  $15,000  a  year  will  be— 99  percent  of 
them  will  be  white. 

I  wonder  if  anyone  who  makes  this  suggestion  has  taken  a  serious 
look  at  the  income  levels  of  blacks  and  other  minorities  in  this  country. 

The  reason  why  income  levels  of  minorities  in  this  country  are  far 
lower  than  those  of  whites  is  because  they  are  denied  equality  of  jobs. 
The  reason  why  minorities  are  denied  equality  of  jobs  is  because 
they  have  been  denied  equality  of  education. 

It  all  comes  back  to  the  same  place,  education,  equal  education. 
And  equal  education  means  integrated  education. 

Recently  Sol  M.  Linowitz,  chairman  of  the  National  Urban  Coali- 
tion, said : 

There  are  already  enough  forces  at  work  In  this  country  to  puU  us  apart 
without  adding  still  another.  We  are  committed  to  au  integrated  society,  but 
we  are  steadily  becoming  more  divided,  more  separate  and  mor«  unequal. 

Until  we  have  equality  of  education  there  will  be  few  racially  mixed 
neighborhoods,  and,  as  a  result,  few  racially  mixed  schools. 

What  we  have  today,  largely,  is  whites  and  blacks  and  other  minor- 
ities living  in  separate  neighborhoods — neighborhoods  wiiich  more 
and  more  are  becoming  enclaves  where  people  from  groups  other  than 
those  living  in  the  neighborhood  are  not  safe  to  go. 

This  is  supposed  to  be  a  free  country,  a  country  where  people  are 
free  to  go  where  they  please.  But  1  wonder  if  the  members  of  this 
subcommittee  feel  free  to  walk  the  streets  of  Harh^m  during  the  day, 
let  alone  at  night. 

I  can  tell  you  the  blacks  of  the  city  of  Minneapolis  do  not  feel  free 
even  to  drive  their  automobiles  through  its  upper  middle-class  suburb 
of  Golden  Vallev,  as  is  so  clearly  justified  by  the  case  of  Oliver  Lyle 
who  was  stopped  and  harassed  by  white  policemen  on  several  occasions 
as  he  drove  through  the  suburb  on  his  way  to  work. 

Look  at  the  sales  of  handguns,  the  proliferation  of  security  devices, 
the  popularity  of  marksmanship,  judo  and  karate  classes.  The  Ioniser 
we  stay  apart  the  further  a'o  will  grow  apait  and  the  worse  it  will  be. 

Is  an  America  where  people  live  behind  bolted  doors  in  guarded 
enclaves  connected  by  high-speed  highways  the  kind  of  America  you 
want  to  see  ? 

The  only  way  we're  going  to  achieve  racially  integrated  neighbor- 
hoods is  by  providing  an  equal  education  for  all  the  races.  Then,  in 
the  future,  minority  children  will  be  able  to  achieve  a  measure  of 
economic  equality  as  adults  that  their  parents  never  achieved.  Then 
you  maj;  finally  get  integrated  neighborhoods  into  which  blacks  and 
other,  minorities  will  be  able  to  move  because  tlu^y  are  on  the  same 
economic  level  with  whites  living  in  the  neighborhood. 
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Integration  of  tlie  schools  must  come  before  there  Avill  be  integration 
of  the  neigliborhoods. 

You  know,  during  World  War  II,  at  the  lieight  of  the  anti- Japanese 
liysteria  when  this  Goveniment  put  thousands  of  its  citizens  who  hap- 
pened to  liave  had  ancestors  from  Japan  in  concentration  camps,  the 
Oovemment  made  a  study  of  the  entire  country  to  find  a  place  where  it 
could  establish  a  military  intelligence  service  scliool  wliere  it  could 
teacli  those  Japanese- Americans  who  had  volunteered  for  service  and 
who  had  a  knowledge  of  the  Japanese  language  the  techniques  of 
military  intelligence. 

The  purpose  of  the  study  was  to  find  the  place  where  the  Japanese- 
American  could  be  brought  and  receive  the  best  welcome— or  the  least 
amount  of  opposition—from  the  civilian  population.,  I'm  proud  to  say 
the  area  selected  was  the  Minneapolis-St.  Paul  area. 

The  reputation  Minneapolis  had  as  a  prejudice-free  city  has  grown 
over  the  years  and  is  perhaps  part  of  the  explanation  why  the  popula- 
tion of  blacks  in  the  city  has  risen  dramatically  in  the  past  10  years 
from  around  12,000  to  nearly  19,000  today. 

But  it  strikes  me  as  no  odd  coincidence  that,  in  the  face  of  this 
increase  in  the  number  of  blacks,  3  years  ago  the  white  citizens  of 
Minneapolis  elected— and  have  since  reelected — as  mavor  a  man  who 
today  says  he  has  a  public  mandate  to  try  to  prevent  the  Minneapolis 
Civil  Service  Commission  from  followine:  a  TT.S.  district  order— sub- 
stantially reaffirmed  en  banc  by  the  Eighth  Circuit  Court  of  Appeals— 
to  hire  minorities  for  the  city's  all-white  fire  department— an  organiza- 
tion which  has  not  had  a  black  or  other  minority  person  in  it  for  as 
lonqr  as  anvone  can  remember. 

Meanwhile,  during  the  past  year  the  administration  of  the 
Mnineapolis  public  schools  has  been  in  the  midst  of  trying  to  work 
out  ways  to  achieve  intepation  in  the  city's  schools.  Apparently  in 
response,  a  great  hue  and  cry  was  raised  bv  many  of  the  city's  white 
<Mt^r.ens  and  manifested  itself  in  the  last  school  board  election  in  the 
victories  of  two  individuals  who  campaigned  on  no  platform  other 
than  that  lliev  opposed  busing  to  achieve  integration  in  the  schools. 

Yet  I  liave  the  feeling  that  up  until  8  or  4  years  ago  many  Minne- 
apolis citizens  who  are  complaining  today  had  been  sitting  back  rather 
gleefully  watching  the  Federal  Government  force  integration  on  an 
unwilling  white  population  in  the  South.  Many  of  these  citizens,  I 
believe,  stopped  chuckling  when  it  appealed  they  would  be*  faced 
with  prospect  of  desegregating  public  schools  in  Minneapolis.  The 
change  of  heart  seems  to  be  true  in  cities  all  throughout  the  northern 
United  States. 

For  years  it  appeared  quite  clear  that  northerners  thought  inte- 
frrated  education  was  fine  for  the  South.  I  can't  remember  hearing  a 
single  northern  Member  of  Congress  raise  a  word  in  opposition  to  de- 
segregation of  schools  in  the  South,  or  to  the  ways  integration  was  car- 
ried out  there— including  busing.  No,  in  the  North  .scarcely  a  word  was 
l  aised  in  opposition  until  it  began  to  be  required  of  the  North  as  well. 
That  is  when  we  started  hearing  people  talking  about  the  "unconstitu- 
tional it  v"  of  busing. 

Instead,  what  we  shonld  be  heai  ing  today  is  courageons  men  of  gov- 
ernment talking  about  the  nece.s.sity  and  the  propriety  of  equal  educa- 
tion. 

As  Senator  Mondale  has  said : 
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Bn^^i?^  fn  H.P^'vnHh*'  ^^'^^  desegregation  in  the  South  is  largely  completed. 
fo'^r^Lrb^tL^Cwdm^nt.'^'""'^  ^''^  ^•'^ 

In  the  face  of  the  kind  of  pressure  we're  seeing  today  in  Minneapolis 
and  all  around  the  country,  I  will  not  deny  that  it  takes  men  of  courage 

;V,1  M  ^^'^  'TVf  x*"'  ^'^^'^^  t^'^  temptation  to  pull  one  of 

the  blocks  out  of  the  foundation  of  Jaw  that  has  served  white  citizens 
of  this  country  so  well  for  so  many  years. 

I  would  remind  you  that  in  so  doing  you  will  be  destroying  the  one 
thing  we  minorities  have  clung  to  for  years-the  certainty  that,  be  it 
not  so  in  fact,  equality  is  at  least  guaranteed  in  law,  and  surely  ulti- 
mately will  come  to  us. 

It  is  much  easier  to  talk  instead  about  devoting  government  expendi- 
tures to  insuring  modem,  clean,  well-lighted,  well-heated  schools 
witli  alert,  well-trained  teachers.  No  one  who  calls  for  integration  of 
the  schools  would  deny  the  desirability,  the  necessity,  of  achieving  such 
conditions  in  the  schools. 

But  what  we  know  and  what  we  can  see  from  what  is  happeninsr  all 
around  us  today  is  that  there  is  more  to  education  than  just  a  build- 
ing and  a  teacher.  A  true  education  is  also-and  perhaps  most  im- 
portantly—an  experience  in  associating  with  and  interat  ting  with 
one  s  peers. 

As  long  as  the  group  of  students  one's  child  associates  within  class 
are  all  of  the  same  nice,  the  Supreme  (>)urt  has  said— and  four  Presi- 
dents have  agreed— his  education  will  be  seriously  lacking.  As  lon<r  as 
the  group  of  students  one  s  child  associates  within  class  are  all  of  the 
.same  race,  the  more  this  will  result  in  separation,  misunderstanding, 
fear  and  hatred  among  the  rac^s  as  they  grow  to  adulthood. 

1  cannot  believe  that  any  of  the  members  of  this  subcommittee— 
nor  any  of  your  constituents— want  to  live  in  a  country  pervaded  bv 
fear  and  hatred.  That  is  not  the  promise  the  founding  fathers  held 
out  to  tlie  millions  of  immigrrnts  who  have  poured  into  this  country. 
1  imt  IS  not  the  promise  we  as  parents  hold  out  to  our  growing  children. 

It  will  be  the  promise  of  the  future,  however,  unless  we  begin  at 

L  ^^^u"  schools— to  loam  to  understand  one  another. 

Mr.  Chaimian,  members  of  the.  subcommittee,  as  Sol  Linowitz  said 
so  well  recently,  it  would  be  "foolish  and  tragic"  to  discard  the 
S^he"schoois  ^^'"^  *°  ^^'^  "^'^     achieving  integration 

,  It  is  vital  to  the  national  interest  and  to  our  whole  concept  of  an 
integiTted  society,  as  he  put  it,  that  this  sulwommittce  not  recom- 
mend •  he  passage  of  a  constitutional  amendment  designed  to  prohibit 
busing  to  he  used  to  achieve  integrated  and  equal  education. 

Thank  you.  Mr.  Chairman. 

Chairman  Celler.  Thank  you  very  much,  Mr.  Davis.  We  appreci- 
ate yonr  coming  and  wo  thank  your  associate. 

Chairman  Cku.kr.  Our  next  witness  is  Mr.  Alan  R.  Perry,  chair- 
man, Winston-Salem/Forsyth  County  Board  of  Education,  Winston 
halem,  N.(  ..  who  will  Ire  introduced  by  our  colleague,  Congressman 
Wilmer  Mizell. 
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STATEMENT  OF  HON.  WILMER  DAVID  MIZELL,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  NORTH  CAROLINA 

Mr,  MizEi.L.  Mr,  Chairman,  I  want  to  thank  the  committee  for 
extcndin^r  an  invit^ition  to  Mr,  Perrv  to  appear  here  personally  and 
testify  becanse  of  his  practical  knowledge  of  dealing  with  almost  an 
impossible  situation  in  the  Forsyth  County  Winston-Salem  School 
System.  He  certainly  has  shown*  leadership  with  wisdom  and  com- 
passion in  dealing  with  this  situation. 

So  I  thank  you,  Mr,  Chairman  and  the  committee  for  inviting  him 
to  come,  I  am  sure  that  what  he  has  to  offer  will  be  of  benefit  during 
the  delil>eration  of  this  subcommittee  on  this  very  vital  issue  today. 

Chairman  Ckli.kr.  We  appreciate  your  presenting  your  constituent. 

Mr.  Perry,  we  are  glad  to  hear  from  you. 

STATEMENT  OF  ALAN  R.  PERRY,  CHAIRMAN,  WINSTON  SALEM/ 
FORSYTH  COUNTY  BOARD  OF  EDUCATION,  WINSTON-SALEM,  N.C, 

Mr,  PEnnv.  Thank  you,  Mr.  Chairman  and  members  of  the  com- 
mittee, I  appreciate  the  opportunity  to  testify  before  this  subcom- 
mittee on  a  subject  of  national  importance.  It  is  a  particular  honor  to 
appear  V>efore  Members  o^  Congress  who  have  compiled  such  a  dis- 
tinguished record  in  snppt^rt  of  constitutional  rights,  and  I  appreciate 
the  introduction  by  our  most  able  Congressman,  Mr,  Mizell. 

My  name  is  Alan  R,  Perry,  and  I  am  chairman  of  the  Board  of 
Education  of  the  AVinston-Salem/Forsyth  County  School  System.  I 
have  been  an  electt  J  member  of  this  board  since  1968  and  its  chairman 
since  December  1971, 

In  private  life  I  am  vice  president  of  Booke  and  Co.,  employee  bene- 
fit consultants  and  actuaries. 

The  Winston-Salem /Forsyth  County  School  System  is  one  of  the 
largest  school  districts  in  the  Nation  imder  Federal  court  order  re- 
quiring total  pupil  integration.  To  my  knowledge,  it  is  the  only  school 
district  in  the  Nation  ever  to  be  invited  by  a  Federal  court  tc>  reduce 
the  amount  of  cross-busing  ordered  previously  by  that  same  court. 
It  is,  to  put  it  bluntly,  a  school  district  in  which  considerable  confu- 
sion exists  as  to  uhat  the  Constitution  of  the  United  States  requires 
with  respect  to  pupil  assignment. 

My  purpose  here  this  morning  is  w  present  to  this  subcommittee  a 
factual  summary  of  the  situation  now  existing  in  our  school  district, 
in  the  hope  of  facilitating  your  delil)erations.  To  the  maximum  extent 
possible,  I  shall  attempt  to  serve  as  a  spokesman  for  our  board;  nevcr- 
tliel(»ss,  it  should  l)e  pointed  out  that  e^ich  member  of  our  Ixmrd  has 
his  or  her  own  personal  opinions  on  the  various  aspects  of  this  complex 
question. 

Onr  board  members,  our  excellent  administrative  and  teaching  staff 
and  countloss  volunteers  have  worked  hard  this  year  to  implement 
the  present  pu]>il  assignment  plan  in  the  best  manner  possible  fx>r  the 
sake  v/f  all  pupils.  Despite  the  many  problems  involving  transporta- 
tion, the  school  year  to  date  has  l)een  a  go<>d  one  for  many  students 
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and  their  teachers,  althougrh  the  rosy  picture  presented  by  the  U.S. 
Civil  Rights  Commission  is  far  fi*om  accurate  or  complete. 

The  new  grade  structure  /offers  definite  educational  advantages,  es- 
pecially at  the  secondary  level,  and  our  professional  educators  believe 
that  it  should  be  continued  next  year,  with  improvements,  pending 
more  complete  evaluation. 

The  questions  that  I  cannot  answer  affirmatively  are  whether  the 
massive  cross-busing  that  exists  today  in  our  school  district  will 
achieve  the  equalization  of  educational  opportunity  which  its  pro- 
ponents and  the  courts  believe  it  will  achieve,  and  whether  massive 
cross-busing  is  the  best  path  to  equal  educational  opportnnity  in  the 
nietropolitan  school  systems  of  the  entire  Nation.  I  l)elieve  that  more 
viable  alternatives  can  and  must  be  found. 

Mr.  McCuLLocH.  May  I  interrupt  the  witness  there,  and  I  do  not 
do  it  with  any  feeling  of  animosity.  Will  you  suggest  to  us  some  of 
those  approaches  that  might  solve  the  problem  for  us  ? 

Mr.  Perry.  Yes,  Mr.  McCulloch,  I  will. 

Mr.  McCuLTX)CH.  Thank  you.  We  will  appreciate  it  and  we  will  give 
your  ansu-er  every  due  consideration. 
Mr.  Peruy,  Thank  you,  sir. 

There  are  significant  educational  disadvantages  in  our  school  sys- 
tem's present  stnicture,  too.  It  has  been  necessary  to  use  buildings 
not  designed  for  the  grade  levels  assigned  to  them  and  sometimes 
lacking  necessary  facilities  (e.g., laboratories). 

Extracurricular  activities  have  been  curtaibd  because  of  the  diffi- 
culty many  students  face  in  finding  transportation  if  they  remain  after 
school.  Principals,  responsible  for  supervising  complex  busing  opera- 
tions, have  less  time  to  spend  as  instructional  leaders.  Black  and  white 
parents,  some  of  them  with  children  attending  four  or  five  different 
schools,  show  less  support  for  a  particular  school  or  for  the  public 
schools  in  general.  Federally  funded  compensatory  education  pro- 
grams have  been  weakened  by  the  disi>ersal  of  eligible  pupils. 

But  the  principal  problem,  as  I  see  it  from  my  vantage  point  as 
chairman  of  the  Board  of  Education,  goes  well  beyond  these  matters. 
It  is  a  crisis  of  public  confidence  in  the  ability  of  local,  State,  and  Na- 
tional Government  to  deal  fairly  ai  d  uniformly  with  a  national  issue 
of  major  importance  to  the  future  of  public  education  and  the  future 
of  the  nation  itself. 

This  crisis  of  confidence  is  compounded  by  confusion  and  uncer- 
tainty as  to  what  the  Federal  courts  actually  require  in  the  realm  of 
pupil  integration,  as  to  the  will  and  intent  of  the  Congress,  and  as 
to  the  unreal  distinctions  between  school  systems  in  the  South  and 
school  systems  in  the  North. 

Elsewhere  in  my  testimony.  I  will  present  details  of  the  pupil  as- 
siprnment  and  busing  plans  now  existing  in  our  school  systeni.  At  this 
point,  however,  I  would  like  to  outline  a  chronology  of  recei  (.  develop- 
ments that  have  added  to  the  confusion  and  uncertainty  in  our  own 
school  district  and  further  eroded  the  base  of  public  support  which  we 
so  desperately  need  to  improve  our  educational  program. 

The  Winston-Salem/Forsythe  County  scliool  system,  the  second 
largest  in  North  Carolina,  is  a  consolidated  school  district  with  an 
enrollment  of  approximately  48,000  pupils  at  the  beginning  of  the 
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197l-r2  school  year.  The  systemwide  ratio  of  black  pupils  to  white 
pupils  IS  approximately  29  percent,  and  most  of  the  black  pupils  live 
within  the  city  limits  of  Winston-Salem. 

Prior  to  1968,  the  school  district  had  not  been  involved  in  desegrega- 
tion litigation. 

The  .school  system  has  consistently  adhered  to  guidelines  set  up  by 
the  I)epartment  of  Health,  Education,  and  Welfare  pursuant  to  the 
Civil  Rights  Act,  HEW  representatives  visited  the  school  system  and 
approved  its  pupil  assigrment  plans  and  attendance  area  maps  on 
every  occasion  until,  by  reason  of  lawsuits  filed  against  the  system  in 
1968,  the  submission  of  pjlans  was  no  longer  required. 

The  present  pupil  assignment  plan  under  which  the  district  is  oper- 
ating was  ordered  by  the  U.S.  District  Court  for  the  Middle  District 
of  A  orth  Carolina  as  a  result  of  one  of  the  two  desegregation  suits  filed 
against  the  board:  Catherine  Scott,  et  al  v.  Wimton-Sahm/ Forsyth 
County  Board  of  Education.  Following  the  decision  of  the  U.S.  Su- 
preme Court  in  Swami  v.  The  Charlotte-Mecklenburg  Board  of  Edu- 
cation, the  Court  of  Appeals  for  the  Fourth  Circuit,  on  June  10, 1971, 
remanded  the  Scott  case  to  the  U.S.  district  court  with  instructions 
to  obtain  from  our  board  a  revised  pupil  assignment  plan. 

The  district  court  told  the  board : 

Despite  the  substantial  difference  between  the  findings  of  this  Court  ...  and 
the  findings  which  form  the  predicate  of  the  decision  of  the  District  Court  in 
fcjwann,  it  is  apparent  that  it  is  as  'practicable*  to  desegregate  all  the  public 
schools  in  the  Winston-Salem/Forsyth  County  system  as  in  the  Charlotte-Meck- 
lenburg system  and  that  the  appellate  courts  Mil  accept  no  less.  Consequently, 
this  Court  can  approve  no  less. 

Acting  in  good  faith,  the  board  developed  a  plan  for  submission 
to  the  Court.  Tlie  board  unanimously  advised  the  Court,  that,  although 
"this  is  the  least  exi)cnsive,  least  disruptive,  least,  burdensojne  and  most 
equitable  plan  the  board  has  been  able  to  devise  and  still  accomplish 
the  requii-ed  objective  of  achieving  a  racial  balance  in  the  public 
.schools  of  Foi-syth  County  which  will  be  acceptable  to  tho  Court,  it 
1.S  not  a  sound  or  desirable  plan,  and  should  not  be  required,  because 
the  residential  patteni  of  Forsyth  County  makes  the  accomplishment 
of  sucli  objective  impossible  without  massive,  expensive  busing  which 
imposes  an  otherwise  unnecessaiy  finajicial  burden  on  the  public  and  a 
tremendous  burden  of  inconvenience  and  time  consumption  on  pupils 
and  parents,  and  traffic  hazard  on  pupils.'' 

On  July  26,  1071,  the  district  court  ordered  the  plan  into  effect  It 
resulted  in  approximate  racial  balance  in  every  school  in  our  school 
district.  The  plan,  in  the  opinion  of  the  Court,  was  neither  more  nor 
le.ss  than  was  required  by  the  law. 

On  August  31,  in  response  to  a  reque^.  fmm  the  board  for  a  stay, 
the  Chief  Justice  of  tlie  United  States  handed  down  an  in-diambers 
commentaiy  that,  while  denying  the  stay,  suggested  that  the  district 
court  had  i-equired  something  that  was  indeed  more  than  the  Con- 
stitution required.  I  have  been  told  tliat  copies  of  tliis  10-page  opinion 
were  lispatched  to  every  district  and  circuit  judge  in  the  United 
States. 

The  l)oard  asked  the  district  court  to  vacate  its  order,  in  view  of 
tlio  Cliief  Justice's  statement.  Meanwhile,  the  plan  was  implemented 
at  the  start,  of  the  1971-72  school  year. 
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On  October  4,  ^ess  thfin  6  weeks  after  the  start  of  the  school  year, 
the  board's  counsel  received  a  letter  from  the  district  court  sayinp  that 
the  Court  had  become  "increasingly  concerned  about  the  children 
being  bused  on  the  intorstatx'*'*  (Interstate  Higrlnvay  40)  and  adding 
that  there  was  serious  question  as  to  whether  the  Couit  "should  con- 
tinue to  require  implementation  of  a  plan  that  involves  busing  so  many 
children  on  this  highway.''  The  board  replied  that  it  ne^ed  moiv 
definitive  guidelines. 

On  December  3,  the  district  court  issued  a  lengthy  memorandum 
order  which  cited  the  school  system's  numerous  good  faith  attempts  to 
comply  with  relevant  court  decisions  and  stated  that  it  was  clear, 
"by  any  standards,  that  the  Board  of  Education  is  now  operating  a 
unitary  system.'' 

In  a  sharp  criticism  of  cross-busing,  the  court  said ; 

The  fact  that  the  practice  of  **cross-bu9lng"  existed  to  achieve  segregation  in 
dual  school  systems  prior  to  Brotcn — and  was  condemned  in  Brown — does  noth- 
ing to  support  its  validity  now. 

The  board  was  given  the  opportunity  to  submit  a  reused  assign- 
ment plan  for  the  1972-73  school  year,  a  p'lan  which  "need  not  result 
in  any  particular  degree  of  racial  mix  in  any  school  in  the  s^'Stem." 
However,  the  Court  firmly  reminded  the  board  that  its  .previous  as- 
signment plan  for  1970-Tl  was  not,  accepted  on  appeal  and  that 
"adequate  consideration"  should  be  given  to  busing  and  split  zoning. 

Today,  as  I  sic  here  before  this  committee,  in  district  court,  the 
board  is  submitting  a  revised  plan  that  would  lialt  cix)ss-busing  of 
elementary  school  children  except  for  voluntaiy  majority-to-minority 
transfers.  The  plaintiffs  in  the  case  have  said  they  will  appeal  if  the 
district  court  accepts  the  revised  plan. 

Under  the  present  plan,  a  total  of  32,000  pupils  are  being  bused — 
or  approximately  two-thirds  of  the  pupils  m  the  system.  If  assign- 
ments were  made  with  regard  to  residence  but  without  regard  to  race, 
approximately  21,000  pupils  would  be  bused  because  of  the  distance 
between  their  homes  and  schools. 

Therefore,  approximately  11,000  pupils  are  now  being  transported 
for  the  puiT)ose  of  pupil  integration.  In  addition  8,000  pupils  are  being 
transportea  greater  distances  and  over  more  heavily  traveled  roads 
and  highways  than  would  otherwise  be  the  case.  To  achieve  the  racial 
ratios  required  by  the  present  plan,  about  two-thirds  or  about  9,250  of 
the  system's  black  pupils  are  required  to  attend  schools  outside  of 
their  neighborhood  areas  at  ^ny  given  time,  and  one-third  or  about 
11,250  of  the  system's  white  pupils  are  required  to  attend  schools  out- 
side of  their  neighborhood  areas  at  any  given  time. 

The  school  system  operated  216  buses  in  19G9-70  and  276  the  fol- 
lowing year.  Tlie  board  estimated  that  implementation  of  the  present 
plan  would  require  as  many  jis  314  additionp'  buses,  if  the  sc-hools  were 
to  operate  on  the  same  opening  and  closing  schedules,  and  up  to  157 
additional  buses  if  onenmg  and  closing  times  wei'e  to  be  staggered. 

With  local  tax  funds  for  the  purchase  of  new  buses  severely  limited, 
the  Board  has  had  to  "make  do*'  with  a  total,  at  the  present  time,  of 
366  buses — including  moi-e  than  100  vehicles  that  are  12  or  more  years 
old  and  "bonwved*'  from  other  school  districts'  discards. 

The  inadequacy  of  the  present  supply  of  buses  has  resulted  in  many 
schedr  ling  and  operational  difficulties  that  affect  white  and  black  chil- 
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dren  alike.  No  immediate  improvement  in  the  school  system's  financial 
difficulties  is  in  sight;  last  year,  the  board  found- itself  $L3  million 
short  of  the  revenue  it  believed  necessary  to  offer  a  sound  educational 
program  for  the  current  school  term,  irrespective  of  transportation. 

The  total  estimated  cost  for  transportati'^*^  this  school  year  is  in 
excess  of  $1.4  million,  double  last  year's  expense.  While  increased  State 
aid  has  become  available,  the  local  share  of  the  total  cost  has  increased 
by  more  than  $300,000 — principally  because,  under  North  Carolina 
law,  the  local  district  is  responsible  for  initial  purchase  of  schoolbuses, 
and  because  the  State  makes  no  provision  for  salary  supplements  for 
adult  busdrivers. 

While  the  burdensome  cost  of  the  present  assignment  plan  was  a 
factor  in  the  board's  judgment  that  it  is  neither  sound  nor  desirable,  it 
was  by  no  means  the  only  factor,  or  even  the  principal  factor.  The 
board  is  also  concerned  with  the  amount  of  time  spent  by  pupils  in- 
volved in  cross-busing,  up  to  8  hours  per  day  in  a  few  instances,  and  an 
average  of  an  hour  and  20  minutes  throughout  the  system,  and  the 
board  is  concerned  with  the  traffic  hazards  that  are  inevitable  in  the 
transportation  of  32,000  pupils. 

Because  of  the  geographic  size,  about  420  square  miles,  and  residen- 
tial patterns  of  the  school  district,  it  is  necessary  under  the  present 
pupil  assignment  nlan  to  transport  some  8,500  pupils  daily  on  4-lane 
expressways  including  Interstate  40  and  U.S.  Highways  52  and  421. 

Under  the  present  plan,  loaded  schoolbuses  travel  more  than  1,000 
miles  per  day  in  65-mile-per-hour  traffic  zones  at  a  speed  limited  b^ 
Static  law  to  35  miles  per  hour.  While  the  risk  of  several  types  of  acci- 
dents, like  intersection  collisions,  is  reduced  on  limited-access  express- 
ways, the  risk  of  collision  between  slow-moving  vehicles  and  high- 
speed traffic  does  exist. 

The  board  has  made  every  possible  effort  to  protect  the  pupils  who 
must  ride  these  expressways.  Newer  buses  with  better  waraing  devices 
have  been  assigned  to  these  routes,  and  the  board  successfully  blocked 
an  attempt  by  the  State  highway  commission  to  increase  the  speed 
limit  on  portions  of  the  Interstate  40  west  of  Winston-Salem  to  70 
miles  per  hour. 

Unfortunately,  the  State  highway  commission  has  shown  a  callous 
disregard  for  the  safety  of  the  schoolchildren  of  Forsyth  County  by  re- 
fusing to  post  schoolbus  warning  signs  on  Interstate  40  and  Highways 
52  and  421. 

Despite  repeated  requests  by  the  board  and  concerned  citizens,  the 
matter  is  apparently  still  "under  review"  in  Raleigh  7  months  after  the 
initial  request. 

At  one  point.  State  highway  officials  said  that  Federal  restrictions 
would  prevent  such  warning  signs  on  Interstate  40.  The  board  commu- 
nicated with  the  I^.S.  Department  of  Transportation,  wliieh  helpfully 
advised  us  that  it  did  not  recommend  the  use  of  interstate  highways 
by  .schoolbuses. 

Mr.  Chairman  and  members  of  the  committee,  if  I  could  leave  with 
you  todav  only  one  basic  point,  one  request,  one  expri'ssion  of  need  on 
behalf  of  the  people  of  Forsyth  County,  it  would  be  this: 

We  respectfullv  urge  you  to  do  whatever  may  be  required  to  end 
tlie  seemingly  endless  confusion  and  uncertainty  over  what  constitutes 
a  "unitary"  school  system  in  these  United  States  of  America. 
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If  a  constitutional  amendment  is  what  it  takes,  then  let  us  move  as 
rapidly  as  possible  toward  its  passage  by  seeking  appropriate  lan- 
guage that  protects  the  rights  of  all. 

However,  the  amendatory  process  is  a  slow  one,  and  the  need  for 
clear,  fair,  and  uniform  national  law,  to  be  applied  throughout  the  50 
States,  exists  right  now.  It  is  my  own  belief  that,  side  by  side  with  the 
search  for  appropriate  constitutional  revision,  should  go  a  top  priority 
search  for  legislation  that  would : 

(1)  Provide  a  single  definition  of  a  unitary  school  system  that  would 
be  uniformly  applicable  in  all  regions  of  the  Nation. 

(2)  Define  in  understandable  terms  what  the  Supreme  Court  meant 
in  Swann  when  it  said : 

An  objection  to  transportation  of  students  may  have  validity  when  the  time 
or  distance  of  travel  is  so  great  as  to  either  risk  the  health  of  the  children  or 
significantly  impinge  on  the  educational  process. 

(3)  Provide  for  alternate  methods,  other  than  cross-busing,  to 
achieve  equality  of  educational  opportunity,  methods  that  would 
include  maximum  incentive  for  substantial  additional  investment  of 
local.  State  and  Federal  funds  for  schools,  especially  elementary 
schools,  wherein  achievement  levels,  not  racial  levels,  are  below  sys- 
temwide  norms. 

I  personally  feel,  that  in  order  to  provide  equality  of  educational 
opportunity  across  an  entire  school  district,  it  is  necessary  today  to 
focus  large  and  substantial  amounts  of  money  and  other  resources  at 
the  elementary  and  preelementary  level.  I  think  classroom  teacher 
ratios  at  the  elementary  level  should  be  far,  far  below  what  they  are 
now.  I  think  only  in  this  way  will  we  achieve  truly  equal  educational 
opportunity. 

1  think  until  ^ye  are  able  to  do  that,  the  great  burden  of  long-distance 
trips  on  buses  will  no^  help  to  achieve  that  equality  we  seek. 
Thank  you,  Mr.  Chairman. 

Chairman  Celler.  I  understand  that  before  your  new  plan  was 
devised,  15  schools  were  all  black,  seven  schools  were  all  white. 

Now,  we  are  informed  by  the  Civil  Rights  Commission  of  the  fol- 
lowing: As  a  result  of  the  change,  there  are  no  all-white  schools.  There 
are  no  all-black  schools.  In  other  words,  there  are  no  longer  10  schools 
all  black.  There  aie  no  longer  seven  schools  all  white.  This  is  what 
the  Civil  Rights  Commission  says  of  the  new  plan : 

The  Superintendent's  office  describes  the  interaction  of  blacks  and  whites  in 
the  high  school  and  senior  high  schools  as  phenomenal.  The  Superintendent's 
office  reports  that  there  have  been  fewer  disturbances  and  problems  this  school 
year  than  in  the  past  several  years.  There  have  been  no  confrontations,  one 
small  walk  out  of  white  students  at  a  junior  high.  No  riots.  No  occasions  for 
calling  police  in  school  grounds. 

However,  this  winter  quite  a  comprehensive  survey  of  teachers  and  pupils 
was  conducted  by  the  Superintendent's  office  to  see  How  the  staff  fee^s  about 
modifying  the  current  plan.  The  survey  indicated  widespread  approval  of  the 
current  plan  and  an  overwhelming  desire  to  continue  it. 

Now,  do  I  understand  that  your  views  run  counter  to  what  I  have 
just  read? 

Mr.  Pekry.  Mr.  Chairman,  in  part  my  views  certainly  do  run 
counter  to  what  you  have  just  read.  I  first  .cad  of  the  study  that  was 
released  by  the  Commission  on  Civil  Rights  in  my  morning  newspaper. 
I  don't  want  to  be  presumptuous  but  it  was  almost  analogous  of  the 
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members  of  tliis  distinp:uished  committee  finding  that  another  Govern- 
ment body  liad  written  a  report  about  tlie  committee  without  ever 
liaviii^  contacted  tlie  cliairman  of  tlie  committee  or  any  of  its  members. 

We  are  not  contacted.  The  chairman  of  the  board  of  education 
>yas  not  contacted  nor  any  of  the  board  members  by  any  representa- 
tives of  the  Civil  Rights  Commission.  We  were  disturbed  to  hear  in 
Father  Hesburgh's  testimony  that  ''experienced  members  of  the  staff 
had  been  sent  to  five  cities  in  which  busmg  had  been  used  extensively." 

As  far  as  we  can  determine  no  representative  of  the  Civil  Rights 
Commission  has  ever  visited  the  Winston-Salem/Forsyth  County 
school  system. 

My  immediate  reaction  to  the  report  was  that  it  was  not  a  balanced 
report.  It  overlooked  things  that  should  be  included.  The  statement 
was  made  that  there  had  been  no  racial  fights.  There  are  racial  fights 
this  year.  There  will  be  racial  fights  next  year  and  probably  for  the 
next  10  years  to  come  in  any  school  system. 

Chairman  Celler.  Do  you  think  that  the  teachers  support  the  plan? 
Apparently  the  information  is  that  the  teachers  of  these  schools  are 
now  supporting  the  new  plan. 

Mr.  Perry.  Mr.  Chairman,  the  fact  of  the  matter  is  that  the  grade 
structure,  and  I  say  in  my  written  testimony,  it  is  in  material  that 
has  been  subniitted,  that  the  grade  structure' we  went  to  in  order  to 
implement  this  plan  has  received  considerable  endorsement  and  en- 
thusiasm by  a  number  of  parents  and  teachers.  The  thing  we  are  asking 
for  is  action  to  end  the  st^te  of  confusion  that  exists  over  what  is 
rer(uired  of  our  school  district  and  others  in  the  area  of  long-distance 
cross-busing. 

In  roficting  to  the  Commission  report,  I  am  not  taking  a  position 
that  it  is  completely  wrong.  I  am  taking  the  position  that  it  was  an 
unbalanced  i-eport  and  I  think  that  it  is  just  as  bad  to  tdl  people 
that  everything  is  wonderful  as  it  is  to  tell  people  that  everything 
is  terrible. 

Mr.  Polk.  Mr.  Chairman. 

If  I  may  make  one  comment  at  this  i)oint,  Mr.  Perry,  you  men- 
tioned that  a  constitutional  amendment  is  necessary  and  that  you  are  in 
favor  of  it.  However,  it  doesn't  seem  to  be  necessary  in  light  of  what 
the  Chief  Justice  wrote  in  his  in  chamber  opinion  of  August  7, 197^. 

I  don't  know  if  the  Chief  Justice  knew  something  he  >\'nsn*t  telling 
us,  but  in  his  footnote  he  says : 

Footnote  1.  By  way  of  illustration,  if  the  record  showed,  to  take  an  extreme 
example  of  a  patent  violation  of  Sivann,  that  the  average  time  was  three  hours 
daily  or  that  some  were  compelle<l  to  travel  three  hours  daily  when  school 
facilities  were  available  at  a  lesser  distance,  I  would  not  hesitate  to  stay  such 
an  order  forthwith  until  the  court  could  act,  at  least  as  to  the  students  so  im- 
posed on. 

The  burdens  and  hardshii>s  of  travel  do  not  relate  to  race.  Excessive  trave' 
is  as  much  a  hardship  on  one  race  as  another.  The  feasibility  of  a  transfer 
progmm  to  ffive  relief  from  such  a  patently  offensive  transportation  order  as 
the  ono  hypothesized,  would  also  he  relevant. 

It  seems  to  me  that  this  patent  violation  of  Swann  is  not  a  hypo 
thetic4il  but  is  the  situation  you  say  exists  in  Winston-Salem. 

Mr.  Pkruv.  Mr.  Counsel,  we  have  very  few  bus  runs  that  are  in 
tot^l  8  lioui-s  per  dav.  The  average  is  less  than  that.  It  seems  to  us  the 
court  in  asking  us  to  submit  or  inviting  us  to  submit  a  revised  plan 
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was  concerned  more  about  traffic  safety  than  it  was  about  time  and 
distance. 

We  are  concerned  about  traffic  safety  and  time  and  distance. 

I  hope,  gentlemen,  we  ait?  also  concerned  about  equal  educational 
opportunity.  I  know  that  many  people  who  oppose,  busing  are  oppos- 
ing busing  which  may  be  a  mile  in  distance  because,  they  actually 
oppose  integrated  schools. 

Our  board  has  not  taken  that  position  and  I  hope  they  will  not 

Mr.  Polk.  Thank  you. 

But  it  seems  in  view  of  the  circumstances  you  described  and  in  view 
of  the  statements  of  Chief  Justice  Burger  and  the  Court,  you  will  get 
relief  long  before  a  constitutional  amendment  could  be  nasscd,  isn't 
that so?  ' 

Mr.  Perry.  There  is  a  question  about  that  because  the  Fourth 
Circuit  Court  of  Appeals  remanded  our  case  to  the  district  court 
wich  instructions  to  desegregate  all  of  the  schools  in  the  system  in 
accordance  with  the  Swann  and  the  Mobile  cases. 

This  is  when  we  got  our  orders.  Our  district  court  had  found  de 
facto  segregation  existing  in  the  school  system,  not  de  jure  segrega- 
tion. They  found  that  the  district  lines  had  been  drawn  in  good  faith 
but  despite  those  findings,  he  felt  compelled  to  order  integration  that 
aniounted  to  approximate  racial  balance  throughout  the  system. 

Mr.  Polk.  Excuse  me.  Did  you  say  the  board  found  that  or  the 
court  did  ? 

Mr.  Perry.  No  ;  the  court  found  that. 

Mr.  HuNOATE.  Mr.  Chairman. 

Chairman  CELLr.R.  Mr.  Hungate. 

Mr.  HuNOATE.  Do  I  understand  that  you  are  chairman  of  the  board 
of  education  and  that  despite  some  investigation  you  have  been  un- 
able to  ascertain  that  anyone  in  the  community  was  interviewed  by 
the  Civil  Rights  Commission  ? 

^  Mr.  Perry.  Yes;  we  know  of  individuals  on  the  staff  who  were 
interviewed.  We  were  troubled.  Mr.  Hungate,  that  the  chairman  of 
the  board  or  none  of  the  members  of  the  board  were  contacted.  In 
one  place  in  the  study  it  indicates  that  the  board  

Mr.  HuNOATE.  They  did  send  representatives  there '( 

Mr.  Perry.  No,  sir;  we  have  not  been  able  to  discover  any  indica- 
tion. They  did  this  on  the  telephone. 

Mr.  HuNOATE.  Oh,  the  telephone. 

Thank  you. 

Mr.  Perry.  Yes,  sir.  I  think  the  .study  was  very  interesting.  There 
are  many  things  in  it  that  were  accurate. 

Mr.  HuNOATB.  Then  so  far  as  you  know,  all  of  the  inquiries  they 
made  were  by  telephone? 

Mr.  Perry.  Yes,  as  far  as  I  can  determine  a  call  was  placed  to  the 
suijerintendent  long  distance  and  he  was  asked  to  sulmit  certain  ma- 
tenal,  the  court  documents  and  instructions  to  principals,  and  so  forth. 
He  did  so.  The  call  was  made  back  after  that  material  was  looked  at 
and  those  calling,  I  don't  know  tl;eir  names,  talked  with  an  associate 
superintendent.  I  understand  the;/  also  talked  with  people  in  the 
community  but  we  have  not  l)een  able  to  determine  with  whom  thev 
talked.  ^ 

Mr.  HuNOATE.  Was  this  on  the  phone  or  in  person  ? 
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Mr.  Perry.  Apparently  on  the  telephone.  We  can  iSnd  nothing  to 
indicate  there  was  an  actual  visit  made  to  the  school  -district. 
I  understand  they  are  coming  to  visit  us  next  week. 
Mr.  MiKVA.  Mr.  Chairman. 
Chairman  Cbller.  Mr.  Mikva. 

Mr.  Mikva.  Mr.  Perry,  I  appreciate  your  testimony  and  I  think 
that  the  way  you  have  described  it  your  board  has  made  some  good 
faith  efforts. 

I  am  troubled  with  what  seems  to  be  an  inconsistency  in  your  state- 
ment. If  you  don't  want  to  answer  this  for  certain  reasons,  you 
can  take  the  iSfth  amendment  and  I  will  withdraw  the  question. 

I  am  troubled  how  you  could  make  recommendations  2  and  3  and 
give  the  reasonable  approaches  that  you  have  given  to  this  problem 
and  still  urge  on  us  as  constitutional  amendment.  Because  if  we  ap- 
prove that,  you  are  out  of  business  as  far  as  trying  to  achit^ve  any 
manner  of  desegregation  in  your  schools. 

You  won't  be  able  to  do  it.  There  will  be  no  assignments  on  the  basis 
of  race  allowed. 

Mr.  Perry.  Our  board  has  voted  on  several  occasions  unanimously 
in  suppoit  of  the  majority  to  minority  transfer  with  free  public  trans- 
portation. Because  of  this,  if  conditional  amendment  language  would 
prohibit  that,  that  ^vould  not  be  in  keeping  with  the  spirit  of  our 
board. 

Mr.  Mikva.  It  flatly  would. 

Mr.  Perry.  If  that  was  the  case,  we  would  hope  that  language  would 
be  amended. 

Mr.  Mikva.  One  of  the  reasons  I  have  concern  is  that  I  come  from  a 
town  with  a  board  which  on  its  own  and  thout  court  order  achieved 
a  measure  of  desegregation  in  schools  by  busing.  If  this  amendment 

E asses,  the  board  has  to  disengage  comj^letely  and  go  back  to  the  all 
lack  schools  and  all  white  schools.  Again,  from  the  tone  and  reason- 
ableness of  your  statement,  I  take  it  that  your  board  does  not  want  to 
go  back  to  separate  schools,  that  you  are  looking  for  a  way  to  find  some 
better  educational  system. 

Mr.  Perry.  That  is  exactly  right.  We  have  no  desire  to  I'etum  to 
separate  but  uneaual  schools. 

Mr.  Mikva.  I  aon't  want  to  belabor  the  point,  but  I  would  hope  you 
would  look  again  at  the  constitutional  amendment  and  I  hope  you 
would  modify  your  views  on  that  in  the  future  because  this  is  one  of 
the  problems  the  subcommittee  must  face.  A  lot  of  schools  are  telling 
us  that  we  are  not  for  segregated  schools  but  we  want  Congress  to 
approve  the  constitutional  amendment. 

Mr.  Perry.  The  amending  pi*ocess  is  slow  and  I  think  congressional 
action  is  needed  prior  to  that.  However,  I  also  said  in  my  statement 
that  if  you  decide  the  amendment  route  is  the  way  you  as  a  committee 
would  like  to  go,  let's  make  sure  that  language  does  protect  the  rights 
of  all  including  the  rights  of  all  students  ana  the  minority  who  would 
like  to  transfer. 
Chairman  Ceixer.  We  have  three  more  witnesses. 
We  are  very  grateful  to  you  for  your  testimony. 
Mr.  Perrjt.  Mr.  Chairman,  I  appreciate  the  opportunity  to  be  here 
today. 
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Chairman  Celler.  Our  next  witness  is  Dr.  Nolan  Estes,  superintend- 
ent  of  schools  of  Dallas,  Tex.,  and  also  Mr.  John  Plath  Gre^^n,  presi- 
dent of  the  school  board,  and  Mr.  Ben  Clark,  general  chairman.  Council 
of  Citizens  for  Neighborhood  Schools. 

Our  distinguished  colleague  Congressman  James  Collins  wishes 
to  introduce  you. 

STATEMENT  OF  HON.  JAMES  M.  COLLINS,  A  EEPRESENTATIVE  IN 
CONOEESS  FEOM  THE  STATE  OF  TEXAS 

Mr.  CoLLixs.  We  brought  with  us  our  distinguished  superintendent 
of  schools.  Dr.  Estes,  the  head  of  the  school  board,  Mr.  Green,  and  a 
businessman  that  represents  concerned  citizens. 

I  might  say  this  abooit  the  group  that  we  have  with  us.  I  particularly 
wanted  this  group  to  hear  Dr.  Estes  because  he  has  been  known  as 
the  most  progressive  and  most  innovative  man  in  the  South.  He  cer- 
tainly is  the  most  open-minded  of  any  man.  He  was  with  HEW  and 
he  has  had  experience  with  the  U.S.  Office  of  Education  in  Washing- 
ton and  in  every  suggestion  and  in  every  idea  that  has  even  been 
brought  forward.  ' 

I  wanted  you  to  have  the  advantage  of  his  testimony. 

STATEMENT  OF  DE.  NOLAN  ESTES,  SUPEEINTENDENT  OF  SCHOOLS, 

DALLAS,  TEX. 

Mr.  Estes.  I  am  Nolan  Estes,  the  superintendent  of  schools  for 
Dallas,  Tex.  I  represent  the  eighth  largest  city  school  system  in  the 
Nation  which  employs  12,500  people  to  provide  educational  services 
for  180,000  students  on  184  campuses  ana  in  a  school  district  that  en- 
compasses more  than  351  square  miles  on  a  budget  that  is  in  excess  of 
$150  million. 

Of  course  we  are  here  today  to  talk  about  something  that  is  of  great 
concern  to  adults  in  general  but  to  parents  in  particular.  I  think  this 
is  pvidenced  hy  the  result  of  the  ^lorida  primary.  Wo  think  that  the 
response  or  t^is  Congress  to  this  particular  issue  may  well  spell  the 
differences  between  a  soaring  and  scintillating  1970's  and  one  that 
niiirht  be  sorry  and  sinking. 

Particularly  we  are  here  to  talk  about  the  provision  of  equally  ef- 
ff'ctive  education  for  all  children  of  all  people. 

Having  made  a  number  of  appc*^>rances  before  congressional  com- 
mittees of  this  kind  during  my  tenure  as  the  Associate  Commissioner 
of  the  U.S.  Office  of  Education,  I  know  you  have  had  a  numbc  :  of  wit- 
nesses appearing  before  this  committee  making  emotional  pleas,  both 
for  and  against  the  busing  of  boys  and  girls  to  achieve  integration. 

But  as  a  man  who  helped  write  and  enforce  the  original  guidelines 
under  title  IV  of  the  Civil  Rights  Act  and  a  person  who  was  respon- 
sible for  administering  the  Elementary  and  Secondary  Education  Act 
in  the  U.S.  Office  of  Education  and  other  acts  calling  for  an  expendi- 
ture of  more  than  $4  billioh  a  year,  1  cannot  tell  you  as  a  result  of  that 
experience — which  involved  attempting  to  find  innovative  approaches 
to  pr  viding  desegregated  education  and  equally  effective  schools— 
that  the  tools  that  are  commonly  in  use  at  the  present  time  by  our  courts 
and  others  actually  achieve  increased  achievement  on  the  part  of  boys 
and  girls. 
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In  fact,  there  is  mounting  evidence,  Mr.  Chairman  and  members  of 
this  distinguished  committee,  which  indicates  that  desegregation  is 
counterproductive  and  I  would  like  to  just  review  briefly  a  repoit  which 
has  been  published  on  seminars  that  were  held  at  Harvard  university 
financed  by  the  Carnegie  Corp.,  involving  numbers  of  experts,  both  in- 
side and  outside  the  field  of  education. 

I  think  you  can  understand  that,  because  Mr.  Moynihan  and  Dr. 
Thomas  Pettigrew  cochaired  these  seminars,  that  they  have  put  the 
academic  seal  of  approval  on  these  findings. 

The  purpose  of  the  Harvard  seminars  was  to  reanalyze  and  reex- 
amine the  findings  of  the  Coleman  report. 

I  would  like  to  summarize,  briefly,  three  or  four  of  the  high  points. 

In  the  first  place,  this  recently  published  report  says  that  as  a  result 
of  such  study— that  is  of  the  Coleman  findings—the  support  of  several 
of  the  conclusions  of  equal  educational  opportunities  report  seem  much 
weaker  than  before. 

A  good  ilhistration  appears  in  Cohen,  Pettigrew,  and  Riley's  chapter 
in  this  book. 

Mr.  Brooks.  ]Mr.  Chairman,  I  want  to  bring  to  the  attention  of  the 
committee  that  our  distinfniished  colleague.  Congressman  Earle  Cabell 
from  Dallas,  is  here  and  tliat  it  is  at  Jim  Collins'  request  that  we  were 
able  to  hear  Dr.  Estes  and  Mr.  Green. 

Our  colleague  from  Texas,  Congressman  Teague,  has  been  chairing 
the  caucus  this  morning  and  could  not  bi  here.  Our  Texas  Democratic 
delegation  meets  at  12 :30  where  he  and  I  must  go  shortly. 

To  Ben  Clark,  I  say,  we  are  delightcfi  to  have  you  here.  Mr.  Teague 
was  very  insistent  that  you  have  an  opportunity  to  testify  and  not  just 
submit  your  statement. 

Chairman  Celler.  We  are  trying  to  hear  everybody  but  the  bells 
have  rung.  We  will  ha\  e  to  meet  tomorrow  morning  unless  these  gen- 
tlemen wish  to  return  this  afternoon. 

Can  you  gentlemen  i-etum  here  at  2  o'clock  ? 

Mr.  EsTBS.  Yes,  sir. 

Chairman  Celler.  The  bells  have  rung  and  we  have  to  answer  the 
quorum  cull. 

Therefore,  we  will  adjourn  at  this  mr  nent  and  resume  at  2  o'clock. 
(Whereupon,  at  12:25  p.m.,  the  committee  adjourned,  to  reconvene 
at  2  p.m.  the  same  day.) 

afternoon  6E6P>{0N 

Mr.  Brooks  (presiding).  The  subcommittee  will  come  to  order. 
The  Chair  recognizes  the  gentlemen  from  Dallas.  We  are  pleased 
to  have  you. 
You  may  proceed,  Dr.  Estes. 

STATEME.rT  OF  DR.  NOLAN  ESTES,  SUPERINTENDENT  OF  SCHOOLS, 
DALLAS,  TEX.— Resumed 

Dr.  Estes.  Thank  you,  Mr.  Chairman  and  members  of  the 
committee. 

At  the  time  of  our  recess  shortly  before  lunch  I  was  talking  about 
the  report  that  has  just  been  published  as  a  result  of  seminars  con- 

80-449— 72— pt.  2  21 


912 


ducted  at  Harvard  Univorsity  by  leading  experts  both  inside  and 
outside  of  education  on  a  reanalysis  of  tlie  Coieman  report. 

Much  of  the  testimony  that  tliis  coinmittoe  has  heard  from  various 
sources  has  been  based  on  findin<r  of  the  Colaman  report.  So  I  tliink 
tliese  conclusions  as  a  result  of  this  Harvard  study  are  extremely 
important 

I^t  me  summarize  them  briefly  for  you. 

In  the  first  place  tlje  report,  says  that  as  a  result  of  such  study  the 
support  of  several  of  the  conclusions  of  the  equal  educational  opportu- 
nity report  seems  much  weaker  than  before.  A  ^cod  illustration  of 
that  appears  in  the  Cohen,  Pettigrew,  and  Riley  chapters  of  the  Har- 
vard report. 

They  try  to  chock  whether  intefrration  of  schools  directly  benefit? 
the  academic  achievement  of  the  Neprro  child.  It  is  fair  to  say  that 
on  the  basis  of  tlieir  past  work  that  they  formerly  believed  it  does. 
They  now  find  that  the  equal  educational  opportunity  report  and 
other  studies  liave  not  been  successful  in  untangling  the  effects  of  race 
on  social  class. 

We  go  on  to  say  that  although  the  equal  educational  opportunity 
report,  concluded  that  the  characteristics  of  the  other  members  of  the 
student  body  influenced  verbal  achievement  of  individual  stud'^nts. 
that  is,  although  the  report  indicated  that  integrating  students  in- 
creased achievement,  Smith,  like  Cohen,  Pettiffrew,  and  Riley,  found 
no  evidence  in  the  equal  educational  opportunity  report  to  support  the 
position. 

In  ad  '.ition,  as  you  know  the  equal  educational  opportunity  report 
that  was  published  by  the  Office  of  Education  while  I  was  serving  as 
associate  commissioner  said  that  much  of  school  achievement,  in  fact 
80  percent  of  minority  students',  is  attributed  to  the  home. 

Christopher  Jencks  findc;  affer  reanalyzing  it  that  more,  rather  than 
less,  of  the  achievement  of  the  student  is  attributed  to  the  home. 

Two  or  three  other  comments.  They  go  on  to  report  in  their  analysis 
that  we  really  don't  know  that  integration  will  boost  the  achievement 
of  disadvantaged  children.  In  other  words,  neither  school  upgrading 
nor  school  integration  will  clos^^  the  black-white  achievement  block 
that  wns  hoped  for  in  the  Brovm  de^Msion  in  19.54. 

Mr.  Zfxbxko.  Excuse  me.  Dr.  Estes,  but  is  there  any  evidence  that 
segregation  improves  the  achievement  of  minority  students? 

Dr.  Estes.  We  have  evidence  that  we  are  going  to  present  m  just 
a  moment  that  will  indicate  to  yon  that  the  most  effe>ctive  approach 
that  we  have  found  is  compensatory  education  in  the  neighborhood 
school. 

Mr.  Zrlenko.  Tliat  is  in  a  segregated  setting? 
Dr.  Estes.  That  is  in  a  program  that  provides  for  a  confluence  of 
cultures. 

Jfr..  Polk.  yW.  Chainnan.  Mr.  Ef:to?.  didn't  the  report  also  indicate 
that  compensatory  education  was  the  least  promising  way? 

Dr.  Estes.  Yes,  hut  I  would  point  out  that  his  report  was  based  on 
our  experience  in  tlie  last  6  years  in  title  I  in  which  we  have  provided 
$.5  to  $6  billion  for  compensatory  education  for  more  than  9  million 
children  and  41 .000 .school  districts. 

As  you  probably  know,  when  we  implemented  title  I  program  in 
September  1965,  the  instructions  to  us  at  the  office  of  education  were  to 
involve  as  many  students  as  possible  with  the  limited  funds  that  were 


913 


made  available  at  the  time.  That  is,  spend  a  little  money  on  a  lot  of 
kinds  in  order  to  tool  for  this  massive  prograni  because  it  was  an- 
ticipated at  that  time  that  the  appropriation  for  title  I  would  be  in- 
creased significantly. 

The  authorization  at  that  time  was  $3  to  $4t  billion.  Tragically,  that 
was  never  obtained.  Therefore,  the  compensatory  programs  that  Chris- 
topher Jencks  is  talking  about  would  be  not  comparable  to  the  prp- 
grams  we  have  implemented  now  in  the  Dallas  system  wliich  do 
provide  for  critical  mass  and  concentration  of  efforts. 

Mr.  Polk,  You  disagree  with  that  part  of  Jencks  report  then,  which 
downgrades  compensatory  education  but  agree  with  that  part  of  the 
report  that  indicates  the  strength  of  parental  influence  and  homelife 
as  important? 

Dr.  EsTES.  Yes,  sir. 

Mr.  Polk.  Thank  you. 

Dr.  EsTEs.  Mr.  Jencks  ffoes  on  to  say  as  a  part  of  the  Hansard  study 
that  the  most  promising  alternative,  and  T.mightadd  here,  is  not  forced 
busing,  is  not  racial  mixing,  is  not  satelliting,  it  is  not  closing  inner 
city  schools  but  the  most  promising  alternative  would  be  to  alter  the 
v^ay  in  which  parents  deal  with  their  children  at  home. 

I  am  aware  that  this  committee  has  had  a  lot  of  testimony  which 
gives  evidence  of  research  studies  that  have  been  conducted. 

In  orJer  to  save  von  time,  I  would  like  the  entire  testimony  as  well 
as  our  research  findings  to  Ix;  included  m  your  report. 

Mr.  Brooks.  Without  objection  we  vvi'll  include  your  statement  and 
your  appendices  in  the  record. 

(Dr.  TEstes'  statement  and  attachments  are  set  out  at  p.  025.) 

Mr.  EsTES.  I  would  summarize  the  evidence  wc  are  submitting  to 
sug/rest  that  the  evidence  this  past  year  in  Dallas  suppoT-ts  the  findings 
of  this  path-breaking  report  developed  at  Harvard  University  which 
suggests  that  integration,  particularly  where  there  is  great  economic 
distance,  does  not  increase  achievement. 

Actually  we  find  that  in  many  instances  your  achievement  has 
decreased.  It  does  not  provide  for  greater  confluence.  It  develops 
greater  hostility.  Wc  have  evidence  now  to  suggest  that  it  does  not 
provide  for  desegregation,  rather  it  accelerates  the  time  when  our  cit v 
will  1x5  re>segrcgated. 

I  think  it  is  not  important  at  this  point  that  I  nndei-score  the  fact 
that  I  am  not  an  opponent  of  integration.  My  20  years  m  the  profes- 
sion of  educfltion  indicates  quite  cleaily  tlmt  I  Ixjlieve  that  racial 
integration  of  American  society  is  necessary  and  imperative— that  we 
have  got  to  protect,  we  have  to* enhance,  the  cultural  pluralism  within 
our  society— that  desegrejration  of  schools  can  contribute  when  feasible 
to  this  process.  But  most  important  of  all,  the  primar}^  job  that  society 
has  given  to  us  as  public  school  people  is  to  i)rovide'ef  :ially  effective 
educational  opportunity  and  that  is  of  prime  importance. 

If  we  do  not  do  this  well  then  other  institutions  in  our  society 
simply  cannot  pcrfonn  their  functions.  You  don't  need  someone  witii 
chalk  dust  on  them  to  come  up  and  tell  you  how  to  run  your  bu.siness. 
You  don't  have  time  to  listen  to  a  lot  of  opinions.  That  is  the  renson 
we  are  trying  to  provide  evidence  that  will  assist  you  in  making  an 
appropriate  decision  with  regard  to  this  House  joint  resolution. 


914 


ily  job  m  the  Office  of  Education  involved  working  directly  with 
the  30  major  school  districts  across  this  country.  I  agree  with  the 
president  of  the  school  board  in  Seattle,  who  at  that  time  was  chair- 
man of  the  Council  of  Great  City  Schools,  when  he  said :  "The  tragic 
shocking  fact  is  that  most  big  city  schools  are  going  downhill  and  at 
a  i-apid  pace." 

I  left  Washin^on  to  go  to  Dallas  iKJcause  I  thought  that  Dallas 
had  an  oppoitimity  and  chance  to  show  that  quality  and  bigness  could 
go  hand  in  hand.  I  was  foitunate  to  be  able  to  move  to  a  city  like 
Dallas  l)ecause  it  was  a  healthy  city  that  had  a  healthy  school  sj^stem. 
It  has  the  human  resources  to  do  the  kind  of  job  and  meet  challenges 
we  were  facing  in  the  1970's. 

Dallas  had  the  financial  resources  that  were  necessary  and  for* 
tunately  it  had  a  little  bit  of  time  in  order  to  do  this.  It  has  success- 
fully complied  with  court  orders  in  1961  and  1965^  and  moving  toward 
elimination  of  the  dual  school  system  that  was  State  imposed  on  the 
local  school  district. 

I  would  like  to  indicate  in  summary  some  of  the  accomplishments 
that  we  have  made  in  the  last  3  or  4  years. 

One.  we  have  made  tremendous  progress  in  individualizing  our  in- 
structional program.  We  have  added  ethnic  studies,  expanded  bilingual 
programs,  moved  toward  nongraded  and  team  teaching  programs. 

Our  citizens  recently  voted  $41  million  to  air-condition  all  of  our 
educational  facilities. 

Second,  our  compensatory  education  program  has  moved  toward 
developing  a  critical  mass  and  concentration  of  efTort  spending  focus- 
ing resources  on  a  few  children  rather  than  a  little  bit  on  many 
children. 

We  have  more  than  50  innovative  programs  that  are  attempting  to 
determine  cost  effectiveness  of  educational  programs. 

Not  too  long  ago  we  received  a  $2.4  million  grant  from  a  business- 
man to  'assist,  us  in  this  project.  We  have  been  pioneers  guaranteed 
student  achievement  which  uses  the  systems  approach.  This  effort  is 
proving  to  be  particularly  helpful  in  the  area  of  reading. 

We  were  the  Nation's  *first  large  city  to  conduct  a  comprehensive 
survey  of  our  drug  problem  and  since  that  time  we  have  implemented 
a  K-12,  kindergarten  through  grade  12,  drug  program. 

We  have  involved  70,000  of  secondary  school  students  in  leadership 
training  program  in  an  attempt  to  utilize  student  activism  and  energies 
to  help  build  rather  than  wreck. 

We  have  reduced  droports  by  om -third  according  to  recent  sur- 
veys. We  have  involved  more  than  2,000  citizen  volunteei'S  in  our 
programs. 

We  are  well  on  the  way  to  providing  kindergarten  education  for 
15,000  5-year-old8.  We  have  recently  moved  into  the  world's  largest, 
mo.^t  comprehensive,  and  best  equipped  secondary  school.  That  is  our 
Skyline  Career  Center  which  en  compasses  600,000  square  feet  of  floor 
space,  and  was  built  and  equipped  at  a  price  tag  of  $21  million. 

We  are  working  with  businessmen,  some  250  of  them,  in  developing 
programs  that  would  help  us  relate  input  to  output.  Of  course,  our 
research  and  development  program  is  one  of  four  of  five  in  the  Nation 
that  is  designed  to  help  our  taxpayer  determine  whether  or  not  they 
are  getting  an  adequate  return  on  our  invei5tment. 
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\\  e  could  go  on.  I  know  time  is  limited.  I  simply  want  to  indicate 
that  I  feel  that  Dallas  still  has  a  chance  to  make  urban  education  work 
and  I  tliink  that  is  the  big  challenge. 

However,  we  have  b^on  distracted,  ISlr.  Chairman  and  members  of 
the  committee,  in  our  efforts.  Just  about  the  time  we  were  gettino-  off 
the  ground,  we  encountered  further  court  orders.  Beginning  Augii?t  2, 
2  weeks  before  school  was  to  start,  we  had  our  first  court  order  and  then 
a  dozen  more  orders,  stays,  modifications,  clarifications  of  the  court 
order  which  resulted  in  considerable  chaos  and  confusion  in  the  opera- 
tion  of  our  schools. 

Our  court  order  is  very  similar  to  those  that  you  find  in  other  school 
systems  tlirougliout  the  country..  It  used  transportation,  closin<r  the 
schools,  gerrvmandering  zone  lines  and  involves  7,000  students  Seiner 
transported  from  one  secondary  school  to  another. 

We  are  not  hero  to  complain.  We  are  simply  here  to  indicate  that 
our  board,  our  staff,  our  teachers  have  done  a  commendable  job.  They 
have  gone  the  third  mile.  Wliat  wc  do  want  to  say  is  that  there  is  sub- 
stantial evidence  in  our  school  district  to  support  the  Harvard  study 
on  the  Coleman  report. 

There  is  substantial  evidence  to  indicate  that  the  expectations  of 
the  Brmon  decision  in  10.54  were  based  on  faith  and  not  on  evidence. 

I  give  just  a  few  examples.  No.  1,  our  public  support  has  been  seri- 
ously weakened  as  a  result  of  this  court  order. 

Our  greatest  asset  was  of  course  great  support  and  great  confidence 
of  the  people  in  our  scliool  system.  A  recent  survey  indicates  that 
there  is  an  increase  in  polarization  within  our  community.  People  are 
fearful.  They  are  concerned  about  the  prospect  of  forced  busing.  Sadly 
we  have  to  rejmrt  that  the  public  support  and  endorsement  for  the 
school  system  in  Dallas  a^  n  whole  has  been  and  is  being  seriously 
weakened.  In  short,  instead  of  confidence,  we  have  a  disturbinir  number 
of  people  who  feel  that  the  situation  will  get  worse  instead  of  better. 

Second,  there  hasheen  a  dramatic  increase  in  ontmiirration  of  citizens 
in  our  school  district.  We  traditionally  have  lost  about  1  percent  of 
our  white  population  on  the  averaire  over  the  last  10  years. 

With  the  advent  of  court  order  forced  busing,  that  number  has 
increased  some  five  times.  Some  4.000  to  5,000  white  students  have 
moved  out  of  our  scliool  district.  The  most  disturbing  part  of  this, 
however,  is  that  if  the  exfjerience  in  other  school  districts  is  anv  indica- 
tion of  what  is  to  come  in  Dallas,  then  Dallas,  too,  has  started  on  a 
downhill  slide. 

Third,  authority  of  the  local  school  board  and  school  district  has 
been  usurped  bv  the  courts.  Just  when  we  were  beginning  to  make 
real  progress,  the  rucr  ^'as  pulled  out  from  under  us.  We  are  now 
involved  in  second-giiessinjr  the  courts.  For  all  practical  purposes, 
long-range  planning  is  at  a  standstill.  We  can't  set  goals.  Our  con- 
struction program  has  been  halted.  We  can't  realistically  develop  a 
budget  for  next  year  because  of  the  uncertainty.  Only  chaos  and 
inferior  education  can  result. 

Fourth,  integration  has  tnken  a  .«erious  setback.  We  find  in  our  de- 
segrecrated  schools,  students  are  segregating  themselves.  It  is  under- 
standable that  young  ppople,  subjected  to  the«e  kind  of  strains,  react 
violently. 
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Fifth,  disruptions  and  teacher  abuse  have  increased.  We  have  had 
school  districts  that  have  been  free  of  disruption  and  violence  in  tlie 
past.  This  year  to  date  we  have  had  some  six  high  schools  that  have  had 
s(M'ious  disniptions. 

Otir  suspension  rat«  has  more  than  doubled:  aad  althoiifirh  we  have 
had  no  need  to  keep  a  record  of  physic<al  abuse  of  our  teachers  in  the 
past,  this  year  already  we  have  had  20  teachers  who  have  been 
physically  attacked. 

ilr.  McCui.LocH.  May  I  make  a  leading  inquiry  at  this  time?  Has 
this  attitude,  in  your  opinion,  been  encouraged  in  any  way  by  pa- 
rental influence,  intemst.  or  comment  ? 

Dr.  EsTEs.  No:  I  think  we  have  an  enviable  record  in  Dallas  in 
1961  and  in  1065,  by  indicating  that  we  intend  to  comply  with  the  law. 
Tlio  couit  order  was  handed  down,  and  our  community  again  said 
that  wc  shall  comply. 

I  think  wc  can  commend  our  parents  for  their  cooperation  and  in 
attojnpting  to  make  the  best  of  a  difficult  situation. 

Mr.  McCuLT>ocir.  Mr.  Chairman,  I  am  glad  to  hear  the  witness 
say  _t hat,  heratise  in  ?o  many  places  in  our  coimtry,  that  cannot  be 
triithfully  said.  There  are  too  many  people  in  this  coimtry  inter- 
ested in  maintaining  the  .status  quo  rather  than  improving  the  condi- 
tions with  which  we  are  faced. 

Dr.  EsTES.  I  could  not  a^jree  more,  and  from  my  experience,  this  is 
true  iit  far  too  many  instances.  We  are  gratified  that  this  is  not  true 
in  Dallas. 

My  sixtli  point  is  that  costs  have  been  staggering.  We  have  spent 
more  than  $3  million  this  year. 

Mr.  ^rcCuLLOCiT.  I^t  me  ask  you  this  question.  Could  interest  on 
ottt<?tanding  debts  have  had  any  bearing  on  that  fi<riire? 

Dr.  EsTEs.  No,  sir.  Obviously,  it  could  have  a  bearinjr.  We  do  not 
hnve  any  evidence  to  suggest  that  this  plays  any  part  of  our  current 
chaotic  situation. 

We  do  hnve  the  costs  that  arc  stairfferin^r,  some  $3  million  in  direct 
costs  in  implementing  the  program  this  year.  These  are  noneducational 
costs,  mind  vou. 

Another  $o  million  in  direct  costs.  Fivo  to  10  pt»rceiit  of  our  hudsret 
is  ffoins:  to  this  noneducational  function,  and  T  was  not  surjirised 
when  in  preparinsr  this  to.stimony,  one  of  our  .staff  members  reviewed 
my  calendar  and  found  that  two-thirds  of  my  time  has  srone  into  at- 
tomnting  to  implement  court-ordered  desegregation  rather  than  at- 
temptinir  to  improve  the  quality  of  education. 

Mr.  McCrTJX)pn.  Mr.  Cliaiman,  T  have  notliimr  but  praise  for  that 
kmd  of  activity.  But  in  our  representative  republic,  there  comes  the 
time,  if  not  in  all  places  in  America,  in  most  places  in  America,  when 
we  mtt«t  s^ve  our  time  in  different  proiwi-tions  and  to  different  ends 
thnn  we  thought  we  would  have  to  irive  them  when  we  were  21. 

Dr.  EsiTS.  Mr.  Conirressman.  your  point  is  well  taken,  and  I  sub- 
«r>ribe  to  it  wholeheartedly.  T  vould  fflndly  give  100  percent  of  my 
time  to  this  cnuse  if  the  'evidPfr'e»  .-^ed  on  th^  Han-ard  study  and 
onr  evidence  indicated  that  it  helped  increase  student  achievement. 

My  point  is  that  it  is  aisfunctionah  and  why  go  on  continuing  to  use 
the^se  tools  and  th'^se  methods  when  they  hnve  been  disftuictional. 

^fr.  MrCrTJor-TT.  Sor'^tin^es  such  methods  are  the  only  methods 
which  are  available.  Do  /ou  have  anything  to  give  to  this  committee 
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that  would  show  what  other  moans  could  lx»  used  to  bring  quality 
education  to  all  students,  not  only  in  Dallas,  Tex.,  but  in  Piqua,  Ohio*? 

Dr.  EsTKS.  Yes,  sir;  that  is  my  next  point.  We  think  we  do  have  the 
solution.  While  we  oppose  the  tools  that  are  presently  being  used  be- 
cause we  have  18  years  of  experience  now,  plus  our  Harvard  studv  that 
shows  that  these  tools  have  not  been  effective,  we  indicate  that  tlie  ex- 
pectations of  the  court  in  the  Broion  decision  is  based  on  faitli,  we 
have  three  programs  that  we  think  provide  an  acceptable  option,  an 
alternative,  to  massive  forced  busing. 

Mr.  McCi)TJLocn.  I^et  me  ask  you  this  mean  question,  and  I  do  it 
with  a  smile.  How  did  you  describe  busing? 

Dr.  EsTES.  Massive  forcca  jusing? 

J[r.  MrCcLLOCH.  Isn't  any  busiiig  that  would  be  by  decree  of  court 
forced  busing? 

Dr.  EsTKs.  I  would  guess  so.  We  are  not  opposed  to  busing.  In  fact, 
our  third  alternate  here  is  going  to  involve  busing.  There  is  nothing 
wrong  with  busing  in  and  of  itself. 

Our  first  poiTit  is  that  in  our  options,  and  this  is  in  direct  reply  to 
your  question.  We  would  agree  witli  the  President's  Report  on  School 
Finance  published  this  month.  We  would  agree  with  President  John- 
son's report  on  civil  disorders  which  indicates  that  we  must  have  a 
strong  compensatory  education  program  which  provides  for  critical 
mass.  The  Presidents  Report  on  School  Finance  says  we  ought  to 
probably  oouble  our  expenditure  on  disadvant^aged  children.  This 
mejuis  evlendinf;  kindergarten  to  all  children.  Perhaps  early  child- 
hood educi*tion  below  the  5-year  level.  It  means  providing  guaranteed 
student  achievement  in  reading  and  math. 

We  now  have  a  i)rogram  that  provides  guaranteed  .student  achieve- 
ment in  reading.  Wc  have  doubled  the  amount  of  time  that  the  dis- 
advantaged children  are  spcndiuj?  in  reading  instruction.  We  have  re- 
duced significantly  the  adult-pupil  ratio.  We  are  using  the  systems  ap- 
proach that  has  been  so  effective  in  business  and  industrj'  in  tliis  area. 

We  are  now  beginning  to  produce  results  that  indicate  that  those 
children  can  and  do  Icani  in  their  neighboi-hood  schools  with  a  com- 
pensatorv'  progmm. 

Our  bilingual  program  which  teaches  English  as  a  seeond  language 
is  another  approach  to  compensatory  edncntion  that  is  going  to  be  re- 
quired if  we  increase  achievement  of  minority  students. 

Second,  in  addition  to  the  compensatory  program,  we  believe  that 
the  achievement  of  quality  desegregated  eclucation  calls  for  a  revision 
of  our  social  education  pro^rram  which  would  bring  about  a  greater 
understanding  of  the  contribution  of  all  ethnic  groups  to  this  great 
society.  We  are  proposing  to  do  that.  • 

In  fact,  we  have  submitted  it  to  the  local  trial  court.  This  has  been 
approved  by  the  court.  We  are  proposing  to  have  team  teaching  and 
pairing  of  individual  classrooms.  Tliese  pairing  would  represent  a 
varif^ty  of  ethnic  groups  by  educational  television;  and  for  at  least 
16  iHTcent  of  the  time  each  day,  thase  .students  representing  different 
ethnic  groups  would  be  in  some  sort  of  educational  activity  with 
students  representing  an  ethnic  group  other  tlian  their  own. 

In  addition  to  this,  tliore  would  he  a  cultural  exchange  between 
sehfK)ls  for  at  least  3  hours  per  week  that  would  provide  for  the  con- 
fluence of  cultures  that  we  desire,  rather  than  the  conflict. 
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The  third  point  that  I  think  provides  an  acceptable— in  fact  a  very 
attractive— alternative  is  providing  centers  of  excellence  through  our 
educational  facilities.  This  is  not  a  proposal  This  is  a  reality.  Our  ?^21 
million  comprehensive  secondary  school  is  just  such  a  facility.  Now, 
before  the  court  order,  we  had  students  from  all  over  the  city  from 
our  18  high  schools  volunteering  to  attend  this  center  of  advanced 
study,  riding  a  bus  on  a  voluntary  basis  across  the  city  in  order  to 
increase  educational  achievement. 

These  are  the  three  options  that  I  think  we  ought  to  consider  care- 
fully and  .seriously  as  we  think  about  the  direction  that  education  ought 
to  take  in  this  country  during  the  1970's. 

Let  me  conclude  by  saying  again  that  the  job  of  our  schools  is 
quality  desegregated  education.  That  means  equally  effective  educa- 
tion for  all  children.  It  means  the  schools  assisting  and  helping  us  rise 
above  the  level  of  conflict  to  achieve  confluence.  It  means  the  enhance- 
ment of  cultural  pluralism.  The  key  is  not  stating  the  goal.  The  key 
is  in  the  methods  that  we  use;  and  Brown  I  and  II,  and  subsequent 
court  decisions,  were  based  on  the  expectation  that  integration  would 
benefit  achievement  of  black  students, 

I  have  indicated  that  the  Harvard  study,  as  well  as  our  own  ex- 
perience, does  not  substantiate  that.  Indeed,  that  expectation  has  to 
be  based  on  faith  because  the  experience  that  we  have  had  in  the  last 
18  vears  docs  not  substantiate  it. 

The  evidence  exists  at  the  present  time  that  tho  current  methods, 
the  current  tools,  that  the  courts  are  using,  lead  to  resegregation,  not 
desegregation ;  lead  to  greater  hostility,  not  a  greater  confluence :  lead 
to  more  disastrous  results  for  deprived'  children,  not  increased  achieve- 
ment; and  effect  negatively  other  components  of  city  life. 

In  conelusion,  then,  the  methods  that  we  have  been  using  lead  away 
from  our  desired  goals;  that  is,  increased  achievement  and  pluralistic 
society.  It  seems  to  me  that  (hey  ought  to  be  abandoned.  The  shocking 
fact  again  is  that  our  big  city  schools  are  on  downhill  slide  at  increasing 
late. 

If  experience  elsewhere  is  any  indication  of  what  is  to  come,  tlicn 
Pallas  has  started  on  that  same  downhill  slide.  The  tragic  point  is  that 
this  dangerous  trend  is  unnecessary.  We  think  we  have  some  options 
that  will  correct  the  problem  of  acfiievement.  How  are  we  going  to  do 
it?  Some  have  suggested  that  Congress  ought  to  act.  Some  have  sug- 
gested an  Executive  order.  Others  have  proposed  judicial  action. 
Others  have  proposed  constitutional  amendment. 

I  would  suggest  that  we  need  all  of  these.  Congress  ought  to  UFe  every 
bit  of  its  power  to  eliminate  the  devastating  tools  that  are  wrecking  our 
schools.  The  executive  branch  of  Government  ought  to  proceed  to  pro- 
vifle  the  proper  checks  and  balances  as  were  originally  proposed  when 
this  <ri*eat  Nation  was  established. 

The  judicial  branch  ought  to  recognize  that  its  expo^^tations  were 
based  on  faith,  not  on  evidence.  We  need  a  constitutional  amendment 
to  make  sure  that  this  lack  of  checks  and  balances  docs  not  occur  again. 
Democracy  is  on  trial;  and  our  students,  particularly  our  big  city 
schools,  hnve  been  challenged  as  never  before  to  make  democracy  ^vork. 

T  would  suggest  that  the  response  of  this  Congress  to  this  proposal 
\\\W  determine  to  a  great  extent  whether  or  not  we  are  effective  in 
mee*^in<y  this  challenge.  Thank  yon  verv  much. 

]Mr.  HnooKS.  Thank  yc  u  very  much,  iDoctor. 


919 


I  might  say  in  my  years  of  experience  in  Texas,  I  have  found  the 
public  schools  excellent  in  many  respects.  I  might  have  been  more  for- 
tunate having  gone  to  tliat  school  myself. 

I  read  the  last  i)age  of  your  prepared  statement.  I  did  not  hear  you 
say  tliis.  I  know  you  were  summarizing,  but  I  do  want  to  understand 
you.  You  say  that  you  hope  that  a  route  less  time  consuming  than  a 
constitutional  amendment  can  be  successful,  but  you  are  for  getting 
back  to  the  pursuit  of  quality  education  as  quickly  as  possible,  what- 
ever that  takes. 

Dr.  EsTES.  Yes,  sir.  Time  is  of  the  essence.  I  fear  our  city  may  be 
lost  if  we  have  to  wait  for  an  amendment,  although  that  is  the  surest 
and  beso  way. 

Mr.  Brooks.  You  think  time  is  of  the  essence  ? 

Mr.  EsTEs.  Yes,  sir. 

Mr.  Brooks.  And  you  understand  a  constitutional  amendment  would 
be  a  more  lengthy  procedure  than  legislation  which  might  accomplish 
tlie  same  result? 

Mr.  EsTES.  We  do  believe  that  now. 

Afr.  Brooks.  Mr.  McCIory. 

IMr.  McClory.  I  was  listening  to  your  testimony  and  looking  at  your 
]>repared  statement  at  the  same  time,  Dr.  Estes,  and  you  added  to  your 
wTitten  stat<5ment  that  you  support  all  three  approaches:  The  consti- 
tutional amendment,  an  Executive  order,  and  legislation. 

^fr.  Estes.  Yes,  sir. 

Mr.  McCrx)RY.  It  seems  to  me  from  the  testimony  you  have  pre- 
sented here  today  that  you  believe  that  there  are  rather  comprehensive 
alternatives  to  busing  in  order  to  effect  desegregation  and  in  order  to 
provide  quality  education. 

It  would  seem  to  me  that  with  your  experience  and  with  the  very 
strong  position  that  you  hold  and  with  the  resources  available  to  you, 
you  might  well  be  able  to  provide  some  concrete  suggestion  to  'this 
committee  of  possible  legislative  action,  especially  since  you  are  now 
responding  that  that  would  be  a  much  more  expeditious  way  of 
handling  the  problem  with  which  we  are  concerned. 

Would  you  endeavor  to  do  that?  I  am  thinking,  for  instance,  of 
legislation  that  might  provide  for  alternatives  that  you  have  men- 
tioned. For  if  we  could  effect  desegregation  and  pro\nde  quality  edu- 
cation for  all  without  busing,  we  could  then  avoid  the  consequences  of 
busing  which  you  have  outlined—the  people  movinir  away,  the  children 
leaving  public  schools,  the  exacerbation  of  racial  tonsion'that  you  have 
roforred  to. 

Would  you  1)0,  willing  to  do  that?  Bo  vou  think  that  your  board  has 
that  canacity  ?  Would  you  be  interested  in  doing  that? 

T)r.  EsiTS.  We  have  that  capacity,  and  wo  would  be  delighted  to  do 
this.  Tho  sort  of  things  T  have  been  talkinir  about  aro  not  inconsistent 
with  the  ooncojits  of  our  commissioner  of  education.  We  will  he  de- 
liglifod  to  rps])ond  in  an  appropriate  manner. 

]\rr.  ArrCTmr.  You  have  probably  hoard  testimonv  earlier  today  by 
the  suporintondcnt  of  pulilic  instruction  for  the  State  of  Illinois  who 
commented  on  a  number  of  subiect.s.  When  I  inquired  of  him  as  to 
whether  or  not  he  preferi'^d  desegregation  to  compensatorv  education 
I  irathorod  from  his  answi^r  that  he  did  not  favor  removing  the  dis- 
advantaged from  their  special  programs  just  to  mix  them  racially. 
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So  I  assume  that  it  would  be  important  for  us,  if  we  are  going  to  liave 
any  legislation  at  all,  to  legislate  in  a  manner  which  would  permit  these 
alternatives. 

Dr.  EsTEs,  Yes,  sir.  Your  point  is  well  taken,  Congressman.  In  fact 
many  of  the  guidelines  developed  by  the  Department  of  Health,  Edu- 
cation, and  Welfare  require  concentration  of  minority  groups  paiticu- 
larly,  for  instance,  bilingual  education. 

You  must  have  from  50  to  90  percent  Mexican- American  students  in 
a  particular  school  in  order  to  qualify  for  those  funds. 

Mr,  McClory,  Don't  you  feel  that  such  legislation  is  more  advan- 
tageous to  minority  groups  than  busing  them  long  distances  to  obtain 
a  standard-style  oancatioii? 

Dr,  EsTES.  If  yon  distribute  these  students  throughout  our  school 
district,  then  it  makes  it  much  more  difficult  for  us  as  professionals 
to  provide  appropriate  educational  treatment  in  order  to  help  them 
overcome  their  disadvantaged  background. 

liy  prr>viding  a  concentration  of  effort  and  resources  in  their  neigh- 
borhood school,  we  have  found  this  to  be  very  successful  and  vt»iy 
encourafifing, 

Mr.  McCix)RY.  Thank  you, 

Mr,  Brooks.  Counsel, 

Mr,  Zklenko.  Dr.  Estes,  you  stated  that  the  Dallas  School  District 
had  achieved  desegregation.  As  of  1970,  is  it  not  true  that  approxi- 
mately 97  percent  of  the  black  students  of  the  Dallas  School  District 
wei-e  c.  centrated  in  predominantly  black  schools.  In  1971, 10  percent 
black? 

Mr,  EsTEs.  Yes,  sir,  almost. 

Mr,  Zfij-:nico.  That  is  97  percent  of  approximately  65,000  black  stu- 
dents were  enrolled  in  a  100-percent  black  school  or  in  a  school  with 
80  to  100  percx^.nt  black  students ? 

Dr,  EsTEs.  More  than  40  percent  of  those,  irore  than  20,000  of  those 
65,000  black  students  are  now  enrolled  in  20  scliools  in  South  Oak  Cliff 
which  in  1065  were  predominantly  w^hite. 

Our  school  board  did  not  chnn<re  one  attendance  zone  line  from  1065 
to  1970  and  yet  the  neighborhood  patterns  chanircd  and  as  a  result,  it 
is  true  that  we  have  a  concentration  of  black  students  attending  tliose 
formerly  all-w^hite  scliools. 

Mr.  Zelexko.  In  1970  approximately  97  percent  of  all  black  students 
were  concentrated  in  predominantly  black  schools.  In  1971, 10  percent 
of  the  black  student  population  is  in  a  100-perccnt  black  school  and 
more  than  85  percent,  of  47,000  black  students  are  enrolled  in  schools 
which  are  over  80  percent  black. 

Wliat  then  do  you  mean  in  vour  statement  that  Dallas  had  achieved 
racial  desegregation  of  the  scliool  system?  What  is  your  standard  of 
measurement? 

Dr,  KsTES.  I  am  sayina  that  the  courts  in  1961  ordered  the  elimina- 
tion of  the  State-imposed,  separate-but -equal  program.  Our  school  dis- 
trict complied  in  good  faith  with  that  order  and  in  fjict  reduced  the 
time  for  implementation  by  one-half. 

The  1961  court  order  said  you  shall  comply  within  12  years,  a  grade 
a  year  at  a  time.  So  successful  was  the  program  in  Dallas  that  by  1065 
we  went  back  to  court  and  said  we  will  reduce  that  implementation 
time  by  one-half,  so  by  1067  we  were  in  complianc-e  with  t^  court 
order  and  that  order  was  upheld  by  the  Fifth  Circuit  Coi  , 


921 


Now,  what  happens  is  that  private  housing  patterns  have  changed 
from  1965  to  1970.  We  have  a  new  order,  tn(5  Sioami  decision  was 
handed  down  and  all  of  a  sudden,  we  now  find  ourselves  not  in  com- 
pliance. It  depends  on  whose  definition  you  use  as  to  what  constitutes  a 
iniitary  system. 

"VVe  have  eliminated  the  dual  school  system  root  and  branch. 

Mr.  Zelexko.  The  Federal  district  court  did  not  agree  with  that 
conchision.  That  is  your  conclusion  ? 

Dr.  EsTES.  The  court  agreed  with  it  in  1961.  They  agreed  with  it  in 
1965.  Even  the  Fifth  Circuit  agreed  with  it. 

In  1971  based  on  tlie  new  Swann  decision,  they  did  not  ajrree.  Tliey 
said  we  were  not  in  compliance.  Our  new  order  lias  eliminated.  accor(I- 
ing  to  the  comt  response,  all  of  our  all-white  secondary  schools. 

Mr.  Zelexko.  Dr.  Estes,  how  much  busing  actually  goes  on  in  the 
Dallas  School  District? 

Dr.  Estes.  The  tragic  point  is  that  our  school  district  never  oper- 
ated a  busing  pro^rram. 

Mr.  Zelenko.  ^Vhy  is  that  tragic,  sir? 

Dr.  Estes.  Because  we  are  now  forced  to  go  into  a  massive  program 
of  transportation  for  which  we  are  not  equipped,  for  which  we  do  not 
liave  the  funds,  which  we  are  not  organized  to  handle.  We  have  pur- 
chased this  year  105  72-passenger  buses.  Unlike  many  school  dist^c^s. 
such  as  in  Swann.  which  already  bused  over  half  of  their  students! 
we  have  been  forced  to  create  a  transportation  system.  They  were  of 
a  city-mral  district.  But  have  not  had  that  experience.' We  have 
not  had  a  transportation  pr)g/am  in  our  district.  Now  we  have  got  to 
devote  large  amounts  of  time  to  busing  students  many  miles  from  their 
hojne  which  lias  been  disastrous. 

Mr.  Zelexko.  Dr.  Estes,  w)ll  you  supply  for  the  committee,  the  aver- 
ago  time  students  are  on  a  bus  in  Dallas  under  the  proposed  plan,  and 
the  average  mileage  a  student  travels  on  a  bus  in  Dallas  under  this 
plan? 

The  record  should  show.  Mr.  Chairman,  that  in  1070,  5.000  students 
out  of  a  population  of  157,742  were  bused  in  Dallas,  Tex.,  or  3.2 
percent. 

And  in  1971. 12.000  students  were  bused,  or  approximately  7.7  per- 
cent of  the  enrollment  which  is  substantially  less  than  the  State  aver- 
age for  rapid  transportation  in  the  State  of  Texas  which  is  over  20 
percent. 

Dr.  Estes,  your  statement  says  you  have  a  substantial  experience 
in  the  lack  of  success  of  desegregation  on  minority  achievement.  But 
how  much  desegi-egation  have  you  had?  Ninety-seven  percent  of  the 
black  students  attend  predominantly  black  schools.  ^^Tiat  is  your  ex- 
perience in  Dallas  ?  "Whpt  are  you  talking  about? 

Dr.  EsTFS.  In  order  to  move  toward  a  confluence  of  cultures,  I  am 
not  sure  you  can  go  by  percentage  point.  It  seems  to  me  we  ought  to 
provide  all  of  our  young  people  with  an  oppoitunity  to  have  experi- 
ence with  studer.ts  that  represent  an  ethnic  background  other  than 
their  own  and  this  is  what  Iwould  maintain  is  an  appropriate  posture 
for  achieving  a  true  confluence  of  cultures. 

Mr.  Zei.exko.  Of  course  I  should  point  out.  Dr.  Estes,  as  you  know, 
that  the  19G8  Oree^}  decision  of  the  Supreme  Court  said  freedoin  of 
choice  is  fine  as  a  means  of  desegregating  so  long  as  it  works.  Statistics 
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don't  really  show,  do  tliey,  that  in  Dallas  there  was  any  perceptible 
desegregation  of  the  races? 

There  was  a  c'^ncentration,  was  there  not,  of  black  students  in  black 
schools  in  1068, 1909,  and  1970?  In  fact,  even  in  1971, 94  percent  black 
students  are  still  attending  schools  that  are  80  percent  or  better  black. 

Now  is  that  evidence  that  freedom  of  choice  is  working? 

Dr.  EsTEs.  I  am  glad  you  pointed  this  out.  Counsel.  I  am  delighted 
because  it  once  more  indicates  the  good  faith,  the  intent  of  the  Dallas 
citizenry  to  comply  with  Court  orders.  Fre^edom  of  choice  has  never 
been  a  part  of  our  desegregation  plan  in  Dallas. 

In  1961,  this  was  not  a  part  of  our  plan.  We  said  we  are  going  to 
eliminate  the  dual  school  system  and  this  we  did.  We  drew  an  attend- 
ance zone  around  an  elementary  school  and  we  said  every  one  in  that 
attendance  zone  must  attend  that  neighborhood  ?chool. 

We  did  not  have,  as  many  other  school  districts  in  the  South  had.  the 
freedom  of  choice  which,  as  you  say,  did  not  work  It  did  not  accom- 
plish its  purpose. 

Our  job  in  our  society  is  providing  equality  effective  schools  and 
you  see  if  we  don't  do  it  as  aa  institution,  no  one  else  will.  The  court 
orders  have  denied  us  the  opportunity  of  performing  our  basic  function 
for  this  society. 

Zelexko.  Xow.  Dr.  Estes,  in  the  most  recent  decision  of  the  U.S. 
district  f^ourt  in  Dallas,  rendered  on  August  17,  1971,  U.S.  District 
Jndire  Taylor  wrot<i : 

"This  iieighborliood  school  concept  alone/'  referring  to  Dallas, 
"failed  to  establish  a  unitary  school  systeni."' 

In  other  words,  they,  like  the  Green  court,  which  found  that  "free- 
dom of  choice,"  had  not  worked,  the  coujt  in  Dallas  apparently  found 
that  the  neighborhood  school  plan  did  not  work. 

At  various  places  in  vonr  statement,  you  cliaracterize  the  district 
court  order  as  a  court  order  to  achieve  racial  balance. 

Did  the  court  characterize  this  order  that  way  or  is  that  your  own 
characterization? 

Dr.  EsTEs.  That  is  my  ^characterization.  When  the  plaintiffs  took 
us  to  court,  they  used  this  as  one  of  their  charges  to  bring  about  an 
appropriate  balance  and  that  is  the  reason  we  derived  this  kind  of 
concept. 

Mr.  ZiXKXKo.  Do  you  know  of  any  decision  of  any  Federal  coui  t  that 
hasordored  reassi^rnmontof  students  to  achieve  racial  balance? 

Dr.,  EsTES.  No,  sir,  the  Da??a9  case  comes  as  close  to  doing  that  

Mr.  Zelenko.  You  are  not  suggestinorto  this  committee  that  the  dis- 
trict couit  in  Dallas  proposed  a  plan  to  achieve  racial  balance  in  the 
scliools.  arc  yon  ? 

Dr.  Estes.  Xo,  sir.  We  are  before  the  Fifth  Circuit  and  the  nlain- 
tiffs  are  {iroposing  { nat.  You  talk  about  the  (rrerr).  decision  and  Siinale- 
ton  decision  and  Sv^nv:i  decision.  That  points  out  exactly  what  T  am 
talkinir  nbouf.  All  of  these  court  decisions  arc  based  on  the  expectation, 
that  desegregation  will  increase  student  achievement. 

Obviously  18  years  of  experien^^e  indirnte-  tlmt  that  expectation  is 
false. 

'^h\  BnooKs.  Mr.  Tlungate. 

Mr.  TIrxoATE.  Thank  you.  ^Ir.  Chairman. 
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I  want  to  be  sure  I  have  the  testimony  in  mind.  I  thou^rht  I  under- 
stood you  to  say  that  you  liad  no  transportation  nroffrum  for  vour 
schools. 

Dr.  EsTEs.  That  is  correct. 

Mr.  IIuNGATE.  If  I  understood  counsel  correctly,  they  transported 
5,000  m  19'70,  or  am  I  wrong  ?  ^       ^  x 

Dr.  Es'iEs.  In  our  State  we  have  20  cities  that  by  law  provide  county 
transportation  for  those  students  living  more  than  2  miles  from  the 
school  and  more  than  2  miies  from  a  city  busline  or  commercial  trans- 
portation. The  count>  provided  those  5,000  students  with  transpor- 
tation because  they  lived  way  out  in  the  country. 

Mr.  ITuxGATK.  In  Dallas  County  instead  of  Dallas  City? 

Dr.  EsTKs.  That  is  right.  Our  independent  school  district  has  not 
provided  transportation. 

Ml.  IIuNGATK.  Is  the  county  a  part  of  your  school  system'' 

Dr.  EsTES.  We  are  one  of  several  school  districts  in  the  county, 

Mr.  IIuxGATE.  Do  they  pay  tuition  when  they  come  in  or  are  they 
entitled  to  come  in  from  the  county  on  the  buses? 

Dr.  F-,TES.  No;  they  are  in  our  school  district  Our  school  district 
is  about  35  miles  long  and  several  miles  wide.  Ou^  district  lines  are 
not  co^<^rmmus  with  the  city.  These  students  are  ui  our  district  but 
live  m  the  county. 

ir^^An?^'"^^'^^*  ^  ^  '  ^''^  ^^^^  enrollment  ^tgure  count  about 

Dr.  EsTES.  Our  average  aaily  attendance  is  the  mimber  on  the  riHit 
We  are  the  eighth  largr-^t  city  sysf  m  in  the  country, 
to  schtloH^'^"^^^'  '^^^^^^'^  t\mt  live  in  the  city,  how  do  they  get 

Dr.  EsTES.  They  either  walk  or  pay  15  cents  to  get  on  r  oity  bus  to 
go  d  rwn  die  street  to  school.  ^ 
Mr.  IlT;xGA-n^..  That  is  not  reimbursable? 

imbm-:?eScnt'  '^'^^      ^  ^'^^  ^'^^  ^^^^         precluded  re- 

Mr.  IIuxGAT^.  Did  yon  have  a  transpoitation  budget  as  such  then « 
Dr.  EsTEs.  We  had  no  transportntion  budget.  We  pass^»  I  on  funds 

to  the  county  from  the  State  for  ti.msportation. 
Mr.  HuxGATE.  But  in  the  city  there  was  none? 
Dr.  EsTEs.  Xo.  , 

Mr.  HrxGATE.  Hou  xnany  students  are  in  the  city  and  how  many  in 
the  county?  ' 

Dr.  EsTEs.  We  have  about  10  to  12  percent  t^-^t  would  be  in  the 
county. 

Mr.  HrxGATE.  Wo  have  had  earlier  testimony  that,  in  fact,  many 
rr  these  court  decision.^  do  not  result  in  any  substa.it ial  increase  in 
busing  or  aiiv  more  expense  and  that  the  mileage  in  some  cases  would 
not  oe  less.  That  would  not  be  true  in  your  district,  would  it? 

J)r.  E/-ES.  Xo;  Tior  do  I  know  of  a  court  order  that  would  support 
tnnt  evidence.  ^  ^ 

Mr.  HrxoAiT  Yon  are  buying  or  you  have  bought  how  many  buses? 

^ Ji  '*      I;^'  IX""  ^^'^  '''''  buying  a' million 

dollars  worth  of  buses. 
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Mr.  IIuxGATE.  Do  you  have  an  estimate  on  your  operating  expense? 

Dr.  EsTES.  It  costs  $3,000  a  year  to  operate  those  buses  so  we  are 
talking  about  opeiating  expense  of  3  or  $400,000  a  year  which  :s 
another  penny  on  our  tax  rate. 

Mr.  Hun-gate.  Thank  you,  Mr.  Chairman. 

Mr.  Polk.  Your  testimony.  Dr.  Estes,  has  confused  me  somewhat. 
T  think  that  time  and  again  you  stated  that  you  favor  integration  in 
the  area  of  education.  Did  I  read  you  correctly  ? 

Dr.  Estes.  There  is  no  mistake  about  it,  we  must  have,  if  our  democ- 
racv  is  to  survive,  quality  desegregated  education. 

Mr.  Por.K.  But  you  seem  to  say  just  as  often  that  you  felt  that  the 
Brov^n  decision  was  unsoimd. 

Dr.  Estes.  Yes,  sir ;  that  is  right  and  that  is  what  the  Harvard  study 

^^Mr.  Polk.  To  me  those  two  statements  are  contradictory.  I  wondered 
if  vou  could  explain  it.  i .     j  ^  j 

Dr.  EsiT.a.  No;  I  think  not.  I  hi  i  in  favor  of  quality  desegregated 
education.  The  Broirn  decision,  the  O^'^m  decision.  Singleton  decision, 
and  the  Dallas  decision  do  not  resu  c  In  quality  desegregated  educa- 
tion, 'HO  AAA 

Rather  than  desegregation,  they  are  leading  to  resegregation ;  16,000 
white  Siaidents  have  moved  out  of  Miami.  You  know  what  the  story 
is  in  Atlanta;  8.000  students  out  of  Nashville;  9,000  out  of  Houston; 
4,000  out  of  Fort  Worth.  . 

These  court  decisions  are  not  leading  to  desegregation.  If  they  did, 
we  would  be  here  testifying  before  this  committee  in  an  entirely  differ- 
ent light.  They  lead  to  resegregation  and  that  is  inconsistent  with  what 
yon  and  I  believe. 

Mr.  Polk.  I  take  it  then  that  you  do  believe  in  the  concept  of  in- 
tegration or  desegregation  ? 

Dr.  Estes.  Yes,  sir. 

Mr,  Polk.  But  you  feel  that  the  courts  have  incorrectly  applied  the 

concept?  .  ,  1    •  # 

Dr.  Estes.  The  tools  that  the  courts  have  used  without  any  ba^is  of 
evidence,  based  on  faith,  have  not  proven  to  be  effective  in  18  years,  as  ' 
T  have  said. 

We  think  that  rather  than  continuing  to  use  these  tools,  what  W3 
ought  to  do  ii  ^oolc  for  other  options  and  we  think  we  have  found  some 
options. 

Mr.  Polk.  Then  I  take  i*"  ihat  your  position  would  not  support  House 
Joint  iRosoTution  620?  •     i     •  «r 

Dr.  Estes.  No,  my  testimony  says  we  need  congressional  action.  We 
no'»(l  executive  action.  We  need  revei^sal  of  the  judicial  action  based  on 
faith  and  not  on  evidence. 

In  addition  to  that  in  order  to  permit  this  kind  of  imbalance  in  -checks 
and  balances  in  our  S}'stem  of  Government,  we  need  some  sort  of  con- 
stitutional amendment. 

^[r.  PoT.K.  But  not  House  Joint  Resolution  620  ? 

Dr.  Estes.  No,  House  Joint  Eesolution  620  would  be  an  appropriate 
veliicle  to  bring  this  about. 

Mr.  PoT.K.  But  House  Joint  Resolution  620  would  stop  or  roll  back 
integration.  It  would  prevent  further  desegregation. 
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Dr.  EsTES.  No,  I  am  sorry  that  I  liave  to  disagree.  This  would  not 
prevent  us  from  implementing  our  program  of  desegregation,  our  pro- 
gram of  confluence  of  cultures  in  Dallas. 

Mr.  Polk.  Is  your  program  of  confluence  of  cultures  based  on  race? 

Dr.  EsTES.  Our  program  is  based  on  providing  equally  effective 
schools  for  all  children  of  all  people. 

In  order  for  these  students  to  set  to  the  centers  xor  advanced  study, 
it  roquires  voluntary  busing  ana,  as  our  records  show  here,  this  last 
year  without  the  court  order,  our  center  for  advanced  study,  our 
fc'kyline  Center,  had  about  20  percent  black  students,  about  10  percent 
blown  students,  tlie  remainder  were  Anglo. 

So  on  a  voluntary  basis,  j'ou  see,  it  was  an  integrated  setting. 

Mr.  Polk.  But  House  Joint  Eesolution  G20  docs  not  permit  a  volun- 
tary program.  It  forbids  racial  assignments,  voluntary  or  involun- 
tary, with  regard  to  the  school  board. 

Dr.  EsTES.  Section  1  of  House  Joint  Eesolution  620  says  students 
may  not  be  assigned  solely  on  the  basis  of  race.  We  arc  not.  We  would 
not  propose  to  assi^  them  on  the  basis  of  race  but  rather  on  the  basis 
of  providing  a  quality  program. 

Mr.  Polk.  I  think  we  can  carry  on  this  conversation  at  some  length. 
Let  me  conclude  by  saying  that  otjier  witnesses  have  given  a  different 
construction  to  that  language  and  indicated  they  feel  it  would  pro- 
hibit even  a  voluntary  program  if  i*^  involved  the  making  of  racial 
assignments. 

Dr.  EsTES.  It  occr.iS  to  me  that  section  2  of  the  propc  ?ed  amendment 
would  take  cai-e  of  that  when  it  says  the  power  to  implement  this 
amendment  shall  rest  with  the  Congress  and  with  the  several  States, 
and  of  course  the  return  of  authority  to  run  our  schools  to  the  Con- 
gress and  to  the  various  State  legislatures  is  very  definitely  a  need. 

Mr.  Polk.  House  Joint  Resolution  620  wouUl  prohibit  the  makings; 
of  racial  asignments  by  a  school  board  without  qualification  or  limi- 
tation. It  would  thus  proliibit  voluntary  programs  as  well.  I  don't  think 
Congress  would  have  power  under  section  2  to  do  what  sc^ction  1  pro- 
hibits and  this  is  the  point  that  the  Supreme  Court  made  in  footnote 
10  of  Kaizenhack  v.  movgnn  wliere  it  said  that  under  section  5  of  tlio 
14th  amendment  Congress  can  enlarge  section  1  rights  but  cannot 
contract  or  contradict  them. 

Thank  you. 

Mr.  Brooks.  Doctor,  we  appreciate  your  being  hero. 
(Dr.  Estes'  prepared  statement  and  attachments  follow :) 

Statement  op  Dr.  Nolan  Bstes.  Superintendent  of  the  Dallas  Indi:pendent 

School  District 

Mr.,  Chairmen  and  honorable  members  of  the  committee,  my  name  is  Xolan 
Estes,  and  I  am  the  Supcrlntondei  t  of  Schools  for  the  Dallas.  Texas.  Independ- 
ent School  District.  The  district  I  represont  covers  most  of  the  City  of  Dallas,  as 
woU  a>3  other  portions  of  Dallas  County.  Nearly  ISO.OOO  student?  are  enroUed, 
making  it  one  of  the  ten  largest  school  districts  in  the  country., 

I  am  here  today  to  talk  about  somethlnij  of  great  conami  to  pai^^nts  in  every 
conier  of  this  great  country  .  .  .  something  that,  in  fact,  holds  significance  f<»r 
all  citizens  of  these  50  United  States  .  .  and  even  more,  something  that  will 
have  a  direct  bearing  on  the  future  of  thf  nation  .  .  .  specifically,  I'm  here  to 
talk  about  providing  equally  effective  education  for  all  children  and  youth  of  all 
people. 
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Now  I'm  quite  Ort  are  that  your  pn>cecding:s  here  on  House  Joint  Resolution  020 
have  become  popularly  known  as  the  unti-busing  bearings.  And  having  made 
numerous  appearances  before  congressional  committees  during  my  tenure  as 
an  Associate  Ck)mmissioner  in  the  United  States  Oftiee  of  Education,  I  urn  cer- 
tain you  have  witnessed  a  parade  of  emotional  pleas  both  for  and  against  the 
busing  of  boys  and  girls  to  achieve  desegregation. 

But  as  a  man  who  helped  write  and  enforce  the  original  guidelines  for  Title 
IV  of  the  Civil  Bights  Act,  and  who  bad  various  experiences  with  the  tools  de- 
signed to  bring  about  the  desegregation  of  schools,  I  cannot  in  clear  conscience 
tell  you  that  tliose  tools,  including  busing,  work.  The  truth  of  the  matter  is, 
there  is  no  one  who  has  data  to  prove  that  in  our  big  cities,  the  tools  commonly 
used  by  the  courts  and  others  actually  advance  the  goals  originally  enunciated 
in  the  Brown  decision— to  improve  the  quality  of  educational  opiK>rtunity., 

I  am  aware  that  many  others  appearing  before  this  subcommittee  have  pre- 
.sentod  court  decisions  and  research  findings  as  testimony.  But  to  save  your  time 
and  mine,  we  have  filed  a  complete  review  of  the  evidence  thus  far  available  on 
the  tools  commonly  used  in  the  desegregation  process — a  careful  review  of  this 
material  will  show  that  its  inconclusiveness  is  apparent. 

But  before  I  get  toe  ^r,  let  me  make  it  perfectly  clear  that  I  am  not  an 
oppo>ient  of  integration.  ..i  this  respect,  I  have  four  points  to  make : 

The  racial  integration  of  American  Society  is  an  absolute  and  imperative 
nee(»ssity ; 

The  protection  and  enhancement  of  cultural  pluralism  within  that  society  is 
equally  imperative: 

The  desegregation  of  schools,  aloncc  with  other  social  institutions,  should 
contribute  wlieu  feasible  to  the  accomplishment  of  the  two  previous  goals; 
and 

As  an  educator,  my  primary  allejnance  is  *"o  the  belief  that  American  Society 
has  charged  its  public  schools  with  providing  quality  education  for  its  clients. 

As  veteran  legislators  and  attorneys,  you  certainly  don't  need  an  egghead  with 
ehnlk  dn**t  in  his  veins  to  tell  you  your  business.  In  addition,  you  don't  have 
time  to  listen  to  opinions  and  feelings  on  this  issue.  To  ho  able  to  make  an 
appropriate,  informed  decision,  you  nc»ed  evidence — my  puri>ose  for  appearing 
bore  is  to  give  you  this  evidence,  as  it  exists  in  Dallas. 

I  left  Wajslnngton  and  the  Ofticc  of  Kducation  in  1068  to  become  superintend- 
ent of  schools  becau>e  I  knew  that  Dalla.s  was  one  big  eity  school  system  that 
had  a  cliance  to  demonstrate  that  quality  e<luca+lon  and  bigness  could  go  hand 
in  hand.  I  felt  at  the  time  that  Americ  public  schools  were  facing  a  full  genera- 
titm  of  conflict  which  would  probably  be  foraised  in  urban  areas. 

In  my  first  address  to  the  teachers  of  I\illas  on  September  14,  1008,  I  told 
them  that  "the  qu  Mty  of  urban  eflucation  will  detennine  the  choice  our  chil- 
dren make.  Thus,  :  Uaring  in  the  task  of  improving  and  developing  urban  educa-- 
rion  is  one  ol  the  highest  re-pou'^ibilities  that  can  be  assigned  a  man  in  our 
time." 

As  I  aprr'^aclicd  this  lesponsibility.  I  considered  myself  fortunate,  because 
I  knew  that  the  Dallas  Independent  School  District  was  a  very  healthy  school 
sys.em.  The  District  was  (me  of  few  in  the  country  which  had  not  been  forced 
to  u'o  on  doul)le  sessions  because  of  ovccrowd^d  classrooms  during  the  war 
baby  bocmi  of  the  aO's  and  OO's.  During  the  previous  year,  citizens  had  approved 
a  $0.5  million  con^^truetion  bond  issue.  Financially,  the  District  had  some  ^18,0:')0 
a*<sessed  valuation  per  student.  T^nbelievahly,  the  Districc  was  relatively  free 
from  the  chaos  and  conflict  which  was  victimizing  other  urban  systems.  Integra- 
tion-wiM».  T);iiins  had  been  under  court  order  since  the  early  60's  to  eliminate 
a  State-imposed  system  of  dual  schools.  The  process  had  gone  smoothly  and 
quietly  .  .  .  the  long-range  pian  of  the  court  had  been  completed  ahead  of 
schedule  .  .  .  and  the  district  'vas  declared  to  be  in  compliance  with  the  law 
.)f  the  land. 

THE  DALLAS  STORY 

If  the  District  was  to  escape  the  fate  of  other  great  cities*  tae  first  major  job 
was  the  development  of  a  blueprint  for  the  future.  Hcalizing  that  quality  educa- 
tion (lep'»nded  upon  effecti\e  long-range  planning,  the  Dallas  Board  of  FIduention 
set  out  to  fashion  a  goals  program  for  the  Decade  of  the  Seventies,  The  Board 
jiskod  the  school  staff  and  the  community-at-large  to  offer  ideas  on  top  objective** 
for  the  Dallas  Independent  School  District  After  several  months  of  collecting 
and  sifting  through  a  myriad  of  suggestions,  the  Board  of  rdueation  established 
»i  Mi  i^riority  goals  designed  to  provide  maximum  eflSciency  and  educational 
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opportunity  in  the  District.  Tlieso  iiielndod  indvidualiz/atiou  of  instnKtion. 
coiumnni cat  ions  and  c(»nmunt.v  relation'^,  early  clnldliood  education,  career 
education,  adequate  fuianciuK*  staff  d(-velopnient.  and  re.»<earch  nu<l  developnu-ut. 
Tu  in.sure  coutinuiuK  progress  of  the  goal.s  pro;:raui,  a  nianii^'cr  was  apijointed 
for  each  general  area  and  a.^si^ied  the  duty  of  develoi»ing  siK'CJlie  ohjeclives  and 
projrram  budgets  for  flve-year  periodf.  f^ince  then,  literally  thon.sand.s  of  persons 
have  been  involved  in  the  continuous  updating  and  modification  of  tlie  si)ecific 
gf)al.*;  ol)jective.^. 

Particularly  significant  has  been  the  District's  efforts  iu  helping  each  fhild  to 
progress;  at  his  own  rate  of  speed  and  in  his  own  individual  way.  The  District 
has  strived  to  offer  more  relevant  curricula — ethnic  studies,  ecology  a  new  pro- 
gram of  bilingual  education,  exi>anded  cariH?r  program.s,  humanities  and  law. 
Flexible  organizational  i)attenis  are  u.*;ed — non-graded  ela.^.ses.  middle  schools, 
modular  scheduling,  and  schools  without  walls.  New  teacher  methods  have  been 
and  are  being  trie<l— teaai  teaching,  computer  assistance,  and  prognimmed 
instruction.  We  also  provide  appropriate  resources  such  as  supplementai  mate- 
rials, media  centers,  teacher  aides,  instructional  television,  and  open  .space  fa- 
cilities. Modern  evaluation  teehnifiues  include  behavioral  objective  grading, 
computer  management,  and  parent  conference. 

As  other  big  cities  have  done,  an  inner  city  program  was  est-jiblishcd  and  an 
administrative  department  wa.s  activated  to  work  toward  the  solution  of  si)ecial 
learning  problems  faced  by  students  coming  from  disadvantaged  and  dei^rive^l 
homes  Becau.se  of  the  obvious  communication  problems  factMl  by  impoverished 
children,  a  $1.2  millio;.  '•"r».ling  program  was  implemented  in  the  District  with  a 
variety  of  innovative,  individualized  learning  approaches. 

During  the  1070-71  school  year,  the  District  operated  over  50  major  innovative 
projects  and  programs  and  numerous  smaller  projects.  Thnmgh  a  grant  from 
private  l)enefactor»  a  special  research^  development,  and  demonst ratio  *  center 
was  cst/ibh.shed  to  a.ssist  the  District  in  unlocking  the  door  to  .solutions  to  the 
e'lucutiona!  problems  of  the  disadvantaged  child.  The  educational  change  stra- 
tegy of  the  Center  provides  for  the  development  of  a  co.st-effective  total  leaming 
.syslem  with  a]»propriate  ada ptati (ms  for  economioally  deprived  Black.  Mexicau- 
Am(»rican  and  Anglo  pupils,  ages  three,  four,,  and  live,  and  grades  one  through 
six. 

A  Bilingual  Curriculum  Development  Center,  an  adjunct  to  an  innovative  Bi- 
lingual Education  and  Cultural  Enrichment  Program,  is-  a  curriculum  develop- 
ment, re.search  and  demonstration  center  in  early  childhood  and  elementary 
t^lucation.  This  program  involved  inner  city  Mexican-American  and  other  im- 
poverished students. 

The  Di.strict  became  one  of  the  country's  pioneers  in  the  area  of  gimranteed 
performance  contracting— an  effort  to  improving  learning  through  the  appli- 
cation of  svstems  approjiches  designe<l  by  businesses  with  hnliniited  resources. 
The  Dallas  progran,  which  involved  inner  city  children  at  all  grade  levels, 
proved  .successful— in  spite  of  the  evident  ^'pilures  of  similar  efforts  in  other 
parts  of  the  country.. 

The  District  also  took  the  first  steps  to  implement  an  education  program  on 
drug  abuse  which  was  recommended  by  a  blue-ribbon  citizens  advisory  com- 
mittee which  conducted  the  nation's  flr.^t  .^-cientiflc  and  comprehensive  survey 
of  drug  abuse  among  students  in  an  urban  .setting.  A  full-time  director  was  hired 
for  the  program  and  a  K  through  12  curriculum  was  deveIor>ed  for  sttidents  and 
teachers.  The  drug  program  has  become  a  model  for  the  State. 

The  raw  energy  of  student  unrest — often  aii  explosive  device  in  manj  school 
districts — wa.s  harnessed  and  redirected  toward  meaningful  activities.  A  special 
leadership  training  program.  l)a«jed  U|)on  the  group  dynamics  approach,  involved 
laterally  thousands  of  youths  in  positive  projects  in  every  high  school  througl  - 
out  the  city.  Leadership  classes  were  offered  as  credit  cour.<;e.s,  and  a  .special  law 
program — sponsored  by  the  Bar  Association  and  funded  by  the  .lustice  Deiwrt- 
ment — has  received  national  attention.  Even  the  Sni>erintenient  meets  regu- 
larly with  a  special  advisory  committee  composed  of  two  .students  from  each  of 
our  21  high  schools. 

But  all  the  emphasis  isn't  on  student  leaders  .  .  .  speoial  individualized  rohools 
have  been  est^ibli.shed  for  those  who  cannot  adjust  to  t2ie  traditional  school 
setting,  and  have  in  fact  (\  opiK?d  out.  Special  centers  have  be^r  set  tip  for  .stu- 
dents under  suspension,  and  teenage  girls  who  are  expectant  mot  hens.  Kven  tru- 
ants and  part-time  dropouts  are  counseled  by  school,  police,  and  juvenile  offleials 
working  out  of  20  strategically  located  Youth  Action  Centers. 

j^0-4.|0.„72- -lit.  2  22 
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The  community  is  involved  in  school  programs  through  a  variety  of  activities 
and  a  compresensive  information  program  is  directed  at  »)oth  internal  and  ex- 
ternal pul)licif.  Communications  strategy  is  considerd  a  significant  part  of  manage- 
ment at  all  administratvie  levels,  and  a  model:  for  shared  decision-making  among 
administrators,  teachers,  students  and  citizens,  is  being  de-  eloped.  Citizens  groups 
serve  on  various  committees  in  an  ad\isory  capacity  in  the  areas  of  food  services, 
air  conditioning.  Mexican-American  affairs,  and  Home  and  Family  Life  Edu- 
cation. Nearly  2.000  citizens  work  as  volunteers  in  a  variety  of  school  programs. 

The  Administration  knows  that  cliildren's  success  in  school  can  be  enhanced 
through  earl>  e<lucational  experiences.  Therefore,  a  stei)-l>v-step  kindergarten 
program  is  on  schedule.  Also,  special  programs  for  three  and  four-year-plds  are 
underway,  and  both  English  and  Spanish  are  taught  as  a  second  language.  Pa- 
rental involvement  is  a  key  program  element. 

In  the  area  of  career  education,  it  was  felt  that  every  student  must  be  pre- 
pared to  successfully  deal  with  his  next  step  in  life— whether  college,  tiie  world 
of  work,  or  whatever.  As  a  result,  a  program  of  career  orientiition  is  being  devel- 
oped for  students  at  all  levels,  career  experiences  are  offered  in  all  secondary 
schools,  new  advanced  programs  are  being  pioneered  in  a  $21  million  Career  De- 
velopment Center,  with  business  and  industry  involvement  providing  necessary 
support  and  relevance.  We'll  talk  about  this  far-reaching  effort— which  has  be- 
come a  national  model— later  in  the  testimony. 

Another  goal  is  providing  flscal  responsibility  through  a  broad  and  secure  fi- 
nancial base,  as  well  as  sound  management  procedurea  As  a  result,  funds  are 
actively  sought  in  our  Distdct  from  a  variety  of  sources.  Efforts  continue  to 
provide  equity  in  ^^late  fun'is  for  urban  schools,  new  program  budgeting  proce- 
dures promise  more  efliciert  administration  at  all  levels,  and  management  tech- 
niques are  updated  throufi^i  the  advice  of  business  and  industry  leaders  In  fact 
the  efforts  of  a  Chamber  of  Commerce-appointed  management  team  in  helping 
to  improve  seven  Eiajor  areas  of  Dallas  School  District  management,  has  na- 
tionally become  a  classic  example  of  a  mutually-beneficial  alliance  between  busi- 
ness and  education.  A  Chamber-appointed,  blue  ribbon  panel  is  still  assisting 
the  District  in  a  special  study  and  projection  of  school  costs,  and  revenue 
sources. 

Since  a  modem  school  system  must  develop  and  maintain  an  effective  program 
of  keeping  employee  skills  up-tOKiate,  on-the-job  time  is  devoted  to  staff  develop- 
ment programs  each  week.  Employees  diagnose  individual  needs  and  prescribe 
personal  programs  of  improvement  A  variety  of  workshops  and  training  ses- 
sions are  available.  Special  features  include  teacher  education  centers  for  inten- 
sive re-tooling,  administrative  internships,  sabbaticals,  and  a  coopc  Uive  col- 
lege graduate  center.  A  consortium  of  colleges  and  universities  has  joined  with 
the  Dallas  Schools  in  developing  new  and  creative  ways  of  educating  future 
teachers,  as  well  as  the  teachers  of  teachers. 

As  Congressmen.  I  know  you  appreciate  the  importance  of  research,  and  we  are 
particularly  proud  of  our  efforts  in  this  area.  You  ran  count  on  one  hand  the 
number  of  school  districts  in  thLs  country  with  an  effective  research  and  devel- 
opm  nt  comimnent  .  ,  .  we  consider  ourselves  a  |>art  of  that  small  group.  I  .sav 
that  because  of  the  district's  record  in  developing  and  testing  new  programs ;  its 
progress  toward  building  a  program  management  information  svstem— with  the 
assistance  of  the  nation's  only  U.S,O.E.  grant  in  this  area;  and  its  amazing 
ability  to  generate  effective  programs  of  evaluation. 

Wliilo  our  goals  haVo  ser\-ed  us  as  a  beacon  through  this  .st4)nnv  period  in 
.\merican  education,  all  energies  have  not  been  focused  on  rurriVulnm  and 
inonjigoment  Substantial  efforts  have  been  directed  at  human  needs,  wilh  era- 
phasic  on  the  strengths  of  cultural  diversity.  In  our  soanh  for  a  true  confluence 
of  cultures  the  District  has  provider}  aw  .rene.«5s  tmiuiiir  for  all  emploroe.<?, 
many  students  ,md  even  parent  leaders.  Toward  tails  end,  approi)riate  modiflca- 
tiouK  and  additiotis  hi*ve  been  •  mde  in  the  curric  ulum. 

I  c^Mild  go  on  and  on  relating  the  story  of  educational  progre.<«s  in  Dallas.  But, 
believe  it  or  not  I  have  tried  to  be  as  brif'f  «.<?  pos.sible.  In  short,  let  me  simplv 
say  fhnt  in  c<mtrast  with  most  urban  centers  in  this  country,  the  potential  for 
educafional  succe.<?s  in  Dallas  is  unlimited  the  nedssary  imagination,  enercv, 
and  ainlity  are  present;  ana  the  resources  are  available.  After  neariv  four 
yoars  of  .«;weat  and  tears  as  a  big  ci^y  superintendent,  I  am  still  convinced  that 
Dallas  ha.<»  a  chani»  to  make  urban  education  work. 
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But  I  must  admit  that  this  past  year  has  been  the  most  tryin?  and  challeng- 
ing of  my  more  than  20  years  in  the  business.  It's  sad,  but  true,  tlmt  the  precious 
little  time  we  and  others  have  to  try  and  turn  American  education  a«>«nd  has 
een  further  reduced  by  the  courts.  Ju.t  as  the  efforts  of  ours  and  many  .^hooi 
districts  \vere  beginning  to  bej;r  fruit,  the  sincere  but  devastating  efforts  of  the 
judicial  pystem  have  sidetracked  this  country's  public  schools. 

After  extended  and  complex  litigation  lasting  some  10  months,  the  courts 
began  isKuing  on  August  2,  1971  a  series  of  orders,  stays  supplementary  direc- 
tives, and  clarifications  relating  to  desegregation  in  the  Dallas  School  System, 
These  orders  used  tx)ols  commonly  used  throughout  the  South— transporU- 
tion  pairing  satelliting,  closing  schools,  gerrymandering  zone  lines,  etc.  These 
orders  imp<Sed  massive  changes,  to  be  accomplished  almost  overnight,  upon  our 
school  svstem.  Among  other  things,  they  called  for  the  reassignment  and  trans- 
rmrtation  of  neariy  7,000  secondary  school  students,  and  imposed  other  formulas 
and  rules  familiar  to  all  who  have  experienced  similar  efforts  to  re-make  a  cxty  s 
society  in  a  few  days  and  weeks.  I  am  not  here  to  coniplain  about  our  particular 
set  of  judicial  impositions.  The  Board  of  Education,  the  administration,  and  the 
"teachers  of  Dallas  have  done  more  than  could  normally  be  expected  in  carrying 
out  these  orders  in  good  faith*  ^  . 

mat  I  do  want  to  oflTer  Is  the  evidence  we  have  collected  from  our  experience 
with  the  tools— businr,,  satelliting,  etc.— that  were  prescribed. 


PUBLIC  SUPPORT  weak«:ned 

The  greatest  asset  for  quaHty  education  in  Dallas  has  been  a  remarkable 
degree  of  citizen  support  for,  and  confidence  in.  the  public  school  system.  The 
issue  of  busing,  however,  became  a  preoccupying  concern  of  neariy  all  citizens. 
R«K?ent  District  studies  w  have  conducted  show  a  significant  increase  in  polar- 
ization within  our  community.  Fears  and  nimors  have  mounted  as  the  prospect 
of  forced  transportation  ha«5  been  faced.  Sadly,  we  have  to  reiK>rt  that  public 
support  and  endorsement  for  the  school  system  as  a  whole  is  l)eing  weakened.  In 
short,  instead  of  confidence  that  the  scho«»ls  are  going  to  get  l>etter.  we  now  have 
a  disturbing  volume  of  expressed  belief  that  the  schools  will  get  worse. 


OUT-MIOBATIOX  OF  CITIZEXS 

In  addition.  Out-migration  of  citizens  to  the  suburbs  increased  dramatically 
with  the  issuance  of  the  court  order.  For  the  past  decade,  our  orer.nll  permitage 
of  white  students  has  been  dropping  alwut  one  per  cent  annually.  However, 
after  the  announcement  of  our  court  order,  the  perpontage  of  whites 
in71-Y2  school  vear  dropped  by  five  per  cenr.  And  this  lihenomenon  ha^  not  been 
restricted  to  homeowners.  Apartment  vacancies  are  risinc  even  as  rent  declines. 
Tlie  court's  efforts  to  impose  racial  balance  have  encountered  further  reslst.mce 
via  iiitra-citv  mobility  as  some  whites  apparently  :.ave  elected  to  move  away 
fiv»m  the  areas  most  directly  affected  hy  the  court  order.  High  rate.*;  of  .ibsent<H>- 
ism  ea?  n  the  war  indicate  that  some  parents  simply  refused  to  accept  the 
assignment  of  their  children  to  district  schools.  Only  one-third  of  the  white  .stu- 
dents originally  reassigned  to  black  schools  are  now  enroll^nl. 

Most  disturbing,  however,  are  the  reports  from  other  districts  with  sim  lar  ex- 
penenctiS  over  a  lomrer  period  of  time  ...  if  these  are  indicaUons  of  what  is  to 
come,  then  we  in  Dallas  have  started  on  a  downhill  slide. 


AirrnoRiTT  usurped 

One  of  the  most  frustrating  a.specf^  of  the  entire  experience  has  been  the  un- 
dermining of  essential  processes  nece^  try  to  liring  about  quality  education.  Just 
when  we  felt  we  were  making  real  progress,  the  rug  was  pulled  out  from  under 

'*'The  Board  of  E('ucaUon  and  the  Admmi<*tration  have  l»een  put  in  a  po<;ition 
s^-cond  guessing  the  courts  and  their  apiH>inted  arms.  For  all  P"jc^jf«i  P^^; 
poses  our  successful  long-range  planning  program  is  at  a  standstill.  We  can  t 
set  goals  when  we  don't  even  know  what  schools  will  be  open  next  year,  not  to 
montion  who  and  how  many  will  I  j  attending  them. 
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Onr  coiwtnicticni  pro?:r;im  h:is  iK>eii  hnUoil  for  s/.nio  months  now  .uu]  fniKN 
ni»i»ror(Hl  for  Imdly  iiec-ded  facilitit-^  are  rapidly  liecoininj?  inad-muite  H.vire 
nfver  fated  ludf-day  so^sions— we  may  soon  face  this  terrible  Prosi.Kt— if '>  alt<i 
a  ul  delays  arc  nat  eliiniiiated.  Wo  can't  even  realisticallv  plan  next  rear's  buileet 
uZair,  the  uncertainties.  In  brief,  the  authority  which  traditionally  and 
k-^-al  y  l>e  onjrs  to  duly  elected  school  trustees,  has  been  usurped.  Onlv  chaos  •  nd 
iiifunor  e<lucation  can  result  *  ^ 


IXTECRATION  SET  BACK 


Our  oxperieiuv  a'^^o  indicates  that  the  asj^ipiment  of  larce  niimlK^rs  of  students 
to  accomplish  .^set  racial  ratios  has  set  back  actual  integration  bv  several  vears 
This  i«  evidenced  by  the  fact  that  both  bla^k  and  white  students  have  <^eg«4at^' 
theinccelves  within  each  .<^chool  setting.  Many  have  demonstratPd--in  a  variety 
of  way<!— their  dislike  for  brinj?  forced  to  leave  old  schools  and  old  friend*: 
.J^  '^^ll''"-'  ""'>^''*'t«n'l''»»»«**  tt^'^t  yonnj?  people  subjected  to  the  strain.s  of 
such  experiences  aie  jzoua;  to  icyct  vinlentiy-and  we  are  beffinninp  to  experi- 
ence this  in  spite  of  a  v.  riety  of  student-centered  human  relations  activities 

DISBl'PTIOXS  AXD  TKACHER-ABUSE  IN'CBEASE 

There  appears  to  be  a  feeling  of  di':trn*:t  between  ..lack  and  white  *;tndents— 
partly  due  to  economic  and  ^cor-ial  differenctv«,  and  aNo  becau*:(»  of  understand, 
able  fru<5trations  and  anxieties.  The  end  re^cnlts  of  the-^e  deep-^^ented  problem  "are 
reflected  in  a  mwinff  numl)er  of  disniptions,  a  sharply  ri.sing  snswnsion  rate 
and  an  nnpn»c(Hlented  wav  »  of  teacher  abuse. 

Last  year,  we  experienced  no  major  disruptions  in  our  .^schools.  ThN  vear  ^ix 
hiijli  J^'-hoob:  have  hml  serious  disturbance*^.  Our  suspension  rate,  which  was 
neariy  5,000  through  Febniary  last  year,  was  more  than  10,000  throuj?h  the  .<!anie 
date  this  year.  And  while  in  the  past  we  have  never  had  a  need  to  record  inci- 
dents of  physical  ixhns^e  on  teachers,  this  year  we  have  experienced  *>0  ca<!es 

Of  course,  we  are  just  beffinninj?  to  experience  these  symptoms^and  acain'  if 
we  follow  in  the  footsteps  of  others,  the  problems  will  increase.. 


COSTS  STAGOERIXO 


One  of  the  mo^f  frii».tratinff  result.*!  of  our  experience  thus  far  lia<!  been  the 
mversion  of  esM^ntial  hnancial  and  human  resources  for  non-educational  nur- 
po«e<!.  Although  we  in  Dallas  are  fortiuuite  enoujrh  to  have  our  heads  above 
water  financially,  the  court  orders  heightened  the  burden  on  our  alreadv 
dwi mil iiiff  resources.  Tlie  orders  necessiJatwl  the  jidditfonai  spcndine  of  several 
hundred  thotisand  dollars  ju*:t  settinj:  ready  for  school  to  open  last  fall.  More 
than  ?3  million  ha<!  been  <!et  aside  during  the  curn»nt  .^school  vear  for  additional 
personnel,  equipment.  ma^eriaN.  supplies,  and  of  cour^se  tran.iportation 

But  thf^e  are  direct  co.<5t«.  The  indln^ct  costs— w!iieh  are  almost  impos.sible  to 
deterinnH--are  undoubtedly  .^ctaggerinff.  For  example,  it  has  been  estimated  that 
the  time  invest o<l  in  Oe».ej:reffatioii  by  staff  members  j.Uds  up  to  more  than  m;i- 
lion  in  salaries.  I  recently  a<!ked  an  a^istant  to  review  mv  calendar  for  the  nast 
ewhf  months  to  determine  how  much  of  my  time  wa«!  Ih^ing  .^spei.t  on  desecreen. 
fion.relatcd  matt-^rs.  T  wasn't  surr.rised  to  learn  that  1  had  invested  approxi- 
matel>-  two-third^  of  my  work  <n  the  desegregation  proce^ss-  ' 

Til-  fragic  point  is.  all  (»f  this  time,  n  oney,  and  energy  could  he  going  toward 
t   ►iMiproveinent  of  educational  quality.  i"*,  lowarn 

NKionnoRuocD  scnoor.  hkst 

And  fmally  our  evidence  indie  ites  ti.at  students  can  learn,  and  probablv  le:»rii 
hett-r.  reganlle.«!s  of  race,  in  neigh borhood-tyiv  schools.  The  truth  of  the  n  .t- 
ter  when  studei  tK  with  similar  backgrounds  and  needs  are  spread  throuL  ,/,ut 
the  ci  y,  the  educational  treatment  is  more  diftieult  to  deliver.  In  fact  most 
federally-funde.l  approaches  to  compensatory  education  hinge  upon  a  critical 
mass  and  concentration  of  effort.  Some  progrnms  would  have  to  be  el  ninated  bv 
federal  regulation  if  the  concentration  of  certain  types  of  students  was  dissi- 
v'w^  TTrir;"^'*^i^f  the  grief  of  students  who  were  n  ..longer  eligible  for 
Titlo  I  ^enefits  because  ihey  were  reassigned  from  their  inner  city  soliooN 
to  more  affluent  schools.  ^  ^viimu:* 

Our  s\HH'i:i\  reading  programs  hilingtial  effftrts.  p<»rfonnance  ccMtmctinif  and 
other  ncighbor-H^od  baswl  effi.ris  Were  l»eginn!ng  to  pay  off.  We  are  onnc^^rned 
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that  such  breakthroughs  mi?ht  be  lost  in  a  massive  shuffle  to  create  artiMeial 
and  temporary  ratios. 

There  is  ample  experience  which  .^how.s  that  the  job  of  desegregatinc  as  well 
as  educating  children  in  an  Than  area  is  at  best  a  formidable  task.  Even  the 
U.b.  Commission  on  Civil  Rights  in  its  Racial  Isolation  in  the  Public  Schools 
notes  that  tho  "success  some  small  cities  have  experienced  in  desegregating 
their  schools  has  not  been  matched  in  the  nation's  larger  cities  where  ohstacles 
to  desegregation  are  greater.'^ 

If  our  experiences  continue  in  a  siirilar  fashion— and  a  quick  review  of  hap- 
penings in  other  cities  make  such  a  orjjection  almost  certain— Dallas  will  be- 
come a  majority,  minority  school  district.  The  threat  of  losing  emotional  and 
pyschological  support  will  have  -hanged  to  a  weakening  condition.  Xii  fact,  if 
the  trend  continues,  I  can  forste  nothing  other  than  a  decline  in  education.  As 
an  educator,  I  consider  thi.s  a  da  igerous  trend  ...  and  even  more,  an  unnecessary 
one  If  tools  commonly  used  hy  t'ourts  and  others  in  big  cities  hare  not  l>een  ef- 
fecti\%  why  continue  lo  use  them.  There  must  be  a  better  way  to  provide 
equally  effective  schools  and  cultural  pluralism.  ^ 


OPTIONAL  TOOLS 


In  Dallas,  we  think  we  have  found  a  new  direction  with  which  to  accomplish 
the  task  without  massive  forced  husing.  Two  promising  and  viable  programs 
ha\e  been  designed- -one  at  the  elementary  level  and  another  for  the  secondary 
.schools.  The  first  rails  for  implementing  a  new  social  education  program  through 
pairing  of  classrooms  and  team  teaching  via  two-way  television;  systematic 
week  y  cultural  exchanges,  involving  students  from  majority  and  mirriity 
schools;  a  wide  use  of  new  materials  and  audio-visual  aids;  and  an  innovative 
new  administrative  and  parental  involvement  pattern.  Our  secondary  program 
utilizes  busing-but  It  is  voluntary  busing  and  for  educational,  not  racial  pur- 
poses. It  mvolves  the  creation  of  strategically  located  caree^  .and  aTa^ced 
aejideuiic  ceiiters  which  students  can  attend  on  a  full-tiihe  or  part-time  hasK 

Our  exTHjrience  with  one  suvh  center  has  already  proved  sucpo.-i-^ful  both  aca- 
demically and  m  terms  of  providing  desegregation—and  all  on  a  vohintarv  basis 
and  in  the  name  of  quality  education.  * 

Getting  back  to  the  elementary  proposal  for  a  moment,  aft^r  much  searching 
and  study  we  believe  it  might  be  the  only  sound  solution  to  the  problem  of  pro- 
viding both  quality  education  and  cultural  pluralism  for  elementary  students  in 
urban  areas.  Evidently,  we  are  not  alone  in  our  thinking.  In  his  desegrecation 
position  paper  of  March  24,  1970,  President  Nixon  referral  to  this  except  as  an 
innovative  approach.-  If  I  may,  let  me  quote  the  President:  "Most  public  d  s- 
cussion  of  overcom  ng  rncial  isolation  centers  on  such  concepts  as  compulsory 

fnrnin^T;^  1^  f^^^'*^"  ^"^  ^^^^  ^'^"'^  Horn^ally  attend,  and 

forcing  them  instead  to  attend  others  more  distnnt,  often  in  strange  or  even 
hostile  neighborhoods.  Massive  'busing'  is  seen  by  some  ns  the  only  alternative  to 
massive  racial  isolation.  However,  a  number  of  new  educati.onal  ideas  are  being 
:  eve  oped,  designed  to  provide  the  educational  l)enefits  of  integration  without 

ntrlnHnJ^^^^"^^^^^  J^^"  "T"  ^^^^^^^^^^^^  ^c»'ool.  For  ey  mple,  rather  tlmn 
attempting  dislocation  of  w.iole  schools,  a  portion  of  n  chila  s  educational  ac- 
tivities may  be  .shared  %vith  children  from  other  schools.  Some  of  his  education 
Is  in  a  home-base'  school,  but  some  outside  it  .  .  .  by  brinnHng  the  children  To- 
gether on  'neutral*  territory  friction  may  be  di.spelled:  by  limiting  it  to  pa-r- 
time  nctivitlefi  no  one  would  be  deprived  of  his  own  neighborhood  .school  -  pnd 
the  activities  them.selves  provide  the  children  with  better  education.  This  sort  of 
innovative  npprocli  demonstrates  thnt  the  alternatives  are  not  limited  to  'perpf>tu- 
ating  racial  isolation  on  the  one  hand,  and  mns.sively  dlsnipting  existing  sclhwl 
pnttf  rns  on  the  other..  Without  uprooting  .student.s.  devic(*s  of  this  kind  ran  pro- 
vido  nn  additional  educational  experience  within  an  integrated  setting.  The  child 
gains  both  ways." 

Wo  not  only  agree  with  the  President,  but  have  gone  hovond  the  basic  concept 
through  a  new  social  education  rrogram  which  T«irs  classrooms  nnd  provides 
for  team  teaching  through  th'*  u.se  of  telcvi.slon.  This  program  wns  approved  ov 
the  U.S.  District  Court  of  the  Northern  Di.strlct  of  Texns  as  a  workable  desegre- 
gation  plan,  and  is  currently  before  the  Fifth  Circuit  Court  of  Appeals.  We  feel 
it  has  great  merit  and  would  rocommen''  your  exploration  of  the  idea  I  have 
filed  a  coniplele  de^Jcriprlon  of  the  progrnm  with  my  t(»stimonv  f  )r  voiir  perusal 

Our  .secondary  concept  is  not  on  pai>er.  It  Is  reality— nt  lenst  a  model  is  Our 
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model  is  a  $21  million  career  development  center  which  exemplified  how  desegre- 
gation can  be  achieved  when  qtiality  education  is  offered. 

Known  as  Skyline  Center,  tliis  joint  venture  between  our  school  district  and 
the  business  community  of  Dallas  is  an  extension  of  every  high  sc  jool  in  Uallui?. 
Buses  run  from  each  high  school  to  Skyline  on  a  shuttle  basis  at  scheduled  times 
during  the  day.  Consequently  students  have  the  option  of  attending  neighbor- 
hood schools  on  a  part-time  basis,  and  the  career  center  on  a  part-time  basis;.  Or 
they  can  enroll  full-time. 

The  Center  itself  is  organized  into  28  clusters  of  closely  related  interests  witli 
each  Cluster  encompassing  several  "families"  of  careers.  These  **faniilies*'  in 
turn  are  made  of  many  options.  If  a  student  is  interested  in  any  area  of  the  arts, 
humanities,  science  or  technology,  he  has  the  opportunity  of  exirforing  many 
careers  th&t  are  related  to  his  area  of  interest,  instead  of  being  channeled  into 
the  usual  one  narrow,  specific  field.  For  example,  within  the  clusters  involving? 
visual  communications  there  are  several  '^families'*  of  careers-  Graphics,  writiujr. 
product  development  fine  arts,  and  television.  Within  each  Ox  '  '»se  "families'' 
are  an  even  larger  number  of  more  specific  career  oi)tions.  But  the  beauty  of  tte 
program  is  that  it  is  geared  for  everyone  .  .  not  just  those  going  to  college  or 
those  interested  in  getting  a  *?kill  to  market  The  school  prepares  everyone  for  a 
succeissdfnl  next  itep  .  .  whether  he's  going  on  to  college,  or  whether  he's  enter- 
ing the  job  market. 

We  have  developed  the  kind  of  career  education  program  that  your  outstanding 
Commissioner  of  Education  Sidney  Marland  has  been  calling  for  ...  a  program 
that  does  away  with  another  kind  of  dual  school  system — one  for  the  afrade-mi- 
cally  talented  and  one  for  the  also  rans.  With  the  help  of  companies  such  as  ROA 
and  others,  we  Imve  made  career  education  work.  E\  n  Dr.  Marland  himself  has 
said,  '*jf  you  want  to  see  what's  going  on  in  career  education,  go  to  Dallas."  I 
have  included  a  booklet  describing  this  program  in  my  filed  testimony. 

I  bring  our  career  education  story  to  this  subcommittee  because  it  has  not  only 
improved  education  in  Dallas,  it  has  also  assisted  in  desegregation.  Prior  to  our 
current  federal  court  order,  the  Center  was  integrated  voluntarily  because  of  the 
program  offere<l,  not  by  artificial  means.  The  student  enrollment  scheduled  for 
the  Center — l>efor-  the  oourt  biisea  in  many  who  did  not  want  to  be  there — w:i.s 
71%  white,  10%  black,  an'l  10%  brown. 

W  believe  this  is  significant  And  because  the  demand  for  the  program  has  far 
exceeded  the  building  capacity — even  before  the  court  zoned  more  student:  in— 
we  havi  other  .similar  complexses  on  the  drawing  board.s.  Unfortunately,  due  to 
the  many  constraints  caused  by  court  orders,  we  may  find  it  impossible  to  con- 
tinue such  innovative  new  programs.  But  this  doesn't  change  our  belief  that 
mich  an  approach  is  effective  in  achieving  both  educational  quality  and  defsegre- 
gation. 

In  light  of  the  information  I  have  presented,  some  of  you  may  wonder  what  I 
am  testifying  for.  Am  I  for  the  amendment,  oropriosed  to  it? 

co>  *xaioy 

In  essenw.  I  am  testifying  thnt  the  pursuit  of  quality  education  is  the  chief 
business  of  big  city  school  sysKms.  !n  our  times,  quality  has  new  dimensions. 
It  means  education  that  integrates  Americans  in  common  respect  for  each  other, 
and  in  open  access  to  all  the  good  thin.rs  our  society  has  to  offer.  It  mean.<  t»du- 
cntion  that  enhances  Ihe  advantages  of  cultural  pluralism,  but  also  .seeks  to 
encourftge  a  constructive  confluence  of  diverse  cultures.  It  means  equal  oppor- 
tunity to  lenm,  and  is  .satisfied  only  when  une«|ual  children  become  equally  suc- 
cessful ii,  rquiring  the  learning  to  which  they  are  entitled.  Pursuit  of  these  ends 
is  diflicuU.  but  absolutely  neces.sary. 

We  -ducators  knew,  however,  that  stating  ends  is  not  enough.  The  cr:iT 
of  pursuit  lies  in  the  mefhods  that  arc  used.  All  too  often,  methods  become  hkI 
herrings  that  lead  pursuit  away  from  the  quarry.^  The  use  of  racial  and  ethnic 
desegregation  o^  sehools  as  one  device  to  pursue  quality  education  is  not.  in  my 
opinion,  a  red  herring.  But.  the  employment  of  massive  required  buringand  other 
blind,  drastic  tools  f>  u  red  herring.  I  have  tried  to  show  this  ^s  a  method  that 
is  destnictivf-  of  quality  education.  Its  destructive  effects  are  anpnrf  ntly  ctunti- 
latlve.  rather  than  temporary  Those  effects  are  most  disastro  is  for  the  very 
students  so  long  deprived  of  quality  education.  And,  this  method  affects  nega- 
tively many  components  of  dfr  life  other  than  education  alone.  Even  w'.ien 
tokci  desegregation  of  schoolF  ts  used  as  a  measure  of  success,  tMs  methrnl  i.s 
clea*  V  failing  and  is  acceleratlni  re-segrej^ation  of  metropoli:an  area.s.  A  method 


933 


wUicU  leads  so  clearly  $iway  from  the  ends  we  pursue,  it  seems  to  me  should 
be  abandoned. 

How  can  this  method  of  imposed,  massive,  mechanistic  futilitv  be  abandoned? 
Seme  say  Acts  of  Congress  can  accomplish  it.  Others  prefer  Executive  Orders 
f.om  the  President  of  die  United  States.  A  few  say  that  what  the  Judicial  Branch 
ba«  wrought  it  can  undo,  retreating  from  its  usurpation  of  that  governance  of 
schooling  so  long  bestowed  upon  the  states  and  Congress.  Others  are  convinced 
that  an  amendment  to  the  Constitution  of  the  United  States  is  the  surest  route. 
I  pretend  no  superior  wisdom  regarding  the  means  to  use.  I  would  hope  that 
a  route  less  time-consuming  than  n  Constitutiimal  Amendment  can  be  success- 
ful. But,  I  am  for  getting  us  back  to  the  pursuit  of  quality  education  as  quicUly 
as  possible,  whatever  that  takes. 

Appendices 
a.  suumaby  of  ooukt  or  ers 

We  have  lived  for  eighteen  years  since  the  historic  Supreme  Court  decision 
of  1954  which  stated  '^We  conclude  that  iu  the  field  of  education  the  doctrine 
of  separate  but  equal  has  no  place.  Separate  educational  facilities  are  inher- 
ently unequal"  (Brown  vs  Board  of  Education,  74  S/;t,  rm).  This  decision  de- 
clared unconstitutional  those  states'  statutes  requiring  . pernitting  .separate 
public  schools  for  white  and  minority  children.  However,  the  court  loft  undecided 
the  manner  in  which  the  transition  from  dual  to  unit  rv  systems  would  ho  ac- 
complished. One  year  later  the  court  announcod  its  opini<m  in  Browr  2  (75  S.Ct. 
7i>3),  stating  that  the  primary  resimnsihility  for  abolishing  the  system  of 
segregated  schools  rested  with  the  local  authorities.  The  changes  necessarv  to 
convert  the  dual  school  systems  were  to  oe  made  *  at  the  earliest  practical  date  ' 
and  with  "all  deliberate  speed.'* 

It  was  nine  years  later  in  1064  that  the  court  explained  that  the  "time  for 
mere  deliberate  speed  has  run  out"  (Griffin  vs  County  School  Board  of  Prince 
Edwaid  County,  84  S.Ct.  1226).  Despite  thi.s  nmuviate.  and  those  before  it, 
many  school  systems  did  not  make  significant  progress  in  desegregating  their 
schools  until  after  the  1064  Civil  Rights  Act  permitted  the  United  Stntes  Depart- 
ment of  Health,  Education  and  Welfare  to  withhold  federal  funds  for  education 
from  segregated  school  systems.  In  many  school  districts  this  legislation  produced 
desegregation  plans  based  on  freedom  of  choi«?e  or  a  variation  known  as  free 
tran.sfer. 

The  freedon.  of  cho*  lethod  of  desegregation  suffered  a  setback  in  1008 
when  the  Supreme  CoUi.  m  Green  vs  County  Soliool  Board  of  New  Kent  Countv, 
Virginia  (88  S.Ct.  1689)  and  two  related  cases  acknowledged  that  freedom  of 
choice  could  be  a  valid  remedial  measure  in  some  circumstances  but  said  that 
ic  there  are  reasonably  available  other  ways  promising  speedier  and  more  effec- 
tive conversion  tx>  a  unitary  non-racial  .school  .<:y.<!tem.  freedom  of  choice  is 
unncceptabl.  In  other  words,  the  burden  was  placed  on  local  school  boards  to 
come  forwan'  Ath  a  plan  that  promised  renlisticnlly  to  work.  In  spite  of  rulings 
regarding  time  limits  for  desegregation  and  the  affirmative  duty  placed  on  school 
boaitis  by  the  Green  decision,  lower  Federal  Courts  differed  on  what  cfmstitiitcHi 
a  desegregate<l  school  system.  Suprero"  Court  decisions  rendered  in  1971  shed 
some  light  on  the  Court*s  opinion  relative  to  this  question. 

Tlio  major  Supreme  Court  decision  in  the  field  of  r/.iool  vlesegrecation  in 
1071  was  the  Swann  vs  Charlotte  Mecklcuherg  Board  of  Education  (01  S.Ct. 
Iii67).,  The  school  district  in  question  had  been  operating  under  a  1065  District 
Court  approved  desegregation  plan  when  Negro  students  sought  further  relief 
from  segregated  schools  on  the  basis  of  th**  Green  decision.  Tlie  District  Court 
found  that  the  schools  were  being  operated  in  an  unconstitutional  manner  and 
gave  the  school  board  at  least  three  opportunities  to  come  forward  with  an 
acceptable  pirn.  The  failure  of  the  board  to  submit  a  plan  creating  a  unifarv 
system,  in  the  Court's  opinion,  obliged  the  District  Court  to  appoint  a  consultant 
to  fashion  such  a  plan.  Tlie  final  plan  adopted  by  the  District  Courts  started 
with  mathema  Jcal  ratios  and  utilized  pairing,  non-contiguons  zoning,  grouping, 
ero««  bussing  and  other  techniques  resulting  in  a  completelv  desegrer  *e(l  svste-. 
The  Court  of  Appeals  for  the  Fourth  Circuit  affirmed  the  order  oi  (he  Di,  ri  . 
Court  except  as  it  related  to  the  elementary  schools  were  the  Appellate  Court 
believed  that  tlie  pairing,  grouping,  and  transportation  required  would  place 
on  unreasonable  burden  n  the  board  and  on  the  pupils. 

On  appeal  the  Supreme  Court  reinstated  the  District  Court  plan,  including 
the  portion  affecting  the  elementary  schools.  The  Curt  then  turned  to  the  prob- 
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s.Ofioocon()mio  olnws.  Tn  thW  samo  vein,  rasamaniok  nnd  Knohlook  nai*?).  after 
siimmariziui?  more  than  a  dozen  studies,  conclnded  that  both  socioeconomic  fac- 
tors and  ncnroloj:ionl  fnctors  are  respoii««ible  for  cdncntioual  retardation.  Thev 
assert  that  nutritional  factors  soem  to  be  implicated  in  complications  surround- 
iuf:  proimancy  and  in  prematurity,  factors  which  presuuiably  are  directlv  reUa^ed 
to  socioeconomic  stufus. 

Thus  educational  development  has  been  shown  l)y  the  above  listed  authors  and 
by  .he  classic  Kbert-Simmons  a943)  study  to  be  dependent  upon  the  prepara- 
tion for  schoolinc:  that  the  child  received  prior  to  school  years.  Anv  rcsuK«  oli- 
tJiined  from  the  ?w  de<?ee:rejration  studies  reviewed  should  be  considered  m  the 
liffht  of  the  aforementioned  statement. 

The  effects  of  desecrrepratinjr  schools  in  the  Konth  and  border  states  upon  aca- 
demic achievement  have  been  the  subject  of  much  controversy.  Little  straiffht- 
fnrward  evidence  exists  because  of  tlie  many  variables  that  intervene  in  tlie 
process. 

One  of  the  first  school  svstems  in  the  South  to  he  de<?esrreffnted  was  Loui<?ville 
Kentucky.  Stallincs  ni>50)  studied  the  records  of  the  T.oui^^ville  schools  to  deter- 
mine the  effects  of  deseprrefration  on  scholastic  achievement  with  what  he  con- 
sidered  to  be  relevant  variables  held  constant.  Gains  were  found  in  the  median 
scores  for  all  pupils  for  the  grad^R  fested,  with  Ncfirroes  showing  greater  im- 
i>rovemcnt  than  whites.  T'ufortunately.  the  report  crave  no  indication  of  wliether 
the  ffains  for  Xeirroes  were  related  to  amount  of  actual  change  in  the  racial 
composition  of  the  sc.ools.  In  fact,  the  measured  jrains  were  ter  where 
Netrro  pupils  remained  with  Nepro  teachers.  A  later  survev  couducteo  Knowles 
(1062)  indicatCHl  that  Xesrro  teachers  in  Louisville  had  not  been  ;..^.sifrned  to 
classrooms  havincr  white  students  during  the  period  covei-ed  by  Stallinirs*  re- 
search. This  find«upr  means  that  the  creatcst  Negrro  crains  observed  bv  Staiiin^s 
were  mad.»  by  children  who  remained  in  spjrrejrated  classrooms,  and  can  only 
be  attributed  to  factors  other  than  desegregation,  such  as  general  improvement  in 
ed»»cational  standards. 

Tn  l»otb  Washington.  D.C,  and  Baltimore,  wnere  leeral  secrretration  was  tofjillv 
abolished  in  Ifm.  tlie  Tnitod  States  Cornmirsion  on  Civil  Riirhts  found  evidence 
U>  suggest  that  the  scholastic  acliievement  of  Negroes  was  improved,  with  no 
evidence  of  a  resultant  redaction  in  the  achievement  of  white  students.  \  eon- 
tiadiet/>ry  opinion  was  presented  by  the  House  Committee*  on  the  District  of 
Columbia.  Following  an  investigation  of  desegregation  in  Washington,  D.C.  dur- 
ing the  10;>6~57  school  year,  the  committee  concluded  that  desegregation  had 
workefl  Immense  evils  on  the  Washington  public  school  s.vstem  and  its  children 
Oppomnts  of  the  committee  maintained  that  these  findings  were  biased  and  exaff- 
gerated  (Muse.  IIHH),  anu  ^r^u^ 

nnr.,^en  nonOi.  1000b.  10f?3>  has  reportwl  on  the  results  of  desegregation  of  the 
Washington.  D.C.  schools.  The  record  would  appear  to  be  favorable  to  the  hypothe- 
sis of  an  improved  school  system  since  desegregation.  Hanser.  however ' insists 
that  the  iiuproveinent  was  not  primarily  the  result  of  desegregation  itself  but 
rather  the  result  of  continuing  efforts  to  improve  the  school  svstem  The' fact 
that  one  of  the  major  components  of  the  plan  was  a  controversial  four-track  plan 
that  tended  to  segregate  within  classes  would  seen^  to  support  Hansen's  con- 
tention. Tn  addition,  bv  1000  approximately  70%  of  the  students  in  the  Washing- 
ton  system  were  black,  thus  pn  idlng  minimal  desegregation  experiences  for  tJie 
nia.iority  of  Neirro  children. 

Little  relevant  data  have  been  published  on  other  Southern  states  where 
desegregation  ha«  been  initiated.  Tn  1060.  twelve  nd^ninistrfltors  of  dese^^rcated 
school  s.vsteins  testified  ar  a  federal  hearing  i.»Jative  to  wherher  or  not  fntecration 
had  daumed  academic  standards  (The  United  States  Commission  on  Civil 
RicrhtK  1000).  They  unanimously  replied  in  the  necrative.  l.nt  onlv  the  official 
from  Louisville  ui/»ntioned  gains  in  the  achievement  of  Negro  pupils.  " 

There  are  a  number  of  relatively  recent  studies  that  have  attempted  to  docu- 
ment the  effects  of  desegregation  on  acndemie  aehievement.  The  results  o*  these 
shidles  are  contradictory.  One  series  of  studies  that  can  »>est  be  represented  bv 
the  Hariford  Study  is  eharacteris^Hl  !»y  results  that  are  verv  if^vorahl  de- 
s<»gregation.  The  salient  characteristics  of  these  studies  is,  however,  a  ow 
proportion  of  minority  group  children  being  placed  in  majority  group  ols 
T>aniel  Moynihan  stated  in  1007  that  the  <>vidence  sucrgests'fhat  if  mino  M  stn- 
den<^s  are  to  receive  a  quality  education  i  this  generation  thov  must  be  sent  to 
ma.1ority  white  schools.  This  is  in  effect  what  has  been  don*  in  the  series  of 
^studies  represented  by  the  TIartford  Study.  TTnforinnately.  it  is  diffi,  nit  to  main- 
tain stable  raajority-minority  ratios  in  urban  .enters  that  already  are  charae- 
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ipTizod  hy  a  lnj?li  proportion  of  minority  prroni)  students  and  private  schools  and 
residential  mobility  remain  options  to  the  ever  decreasing  ma  jority  students. 

ITie  results  of  other  studies  reviewed  rantre  from  reported  gains  in  achieve- 
ment after  desegregation  (Anderson,  1067:  Mahan  and  Mahan,  1961);  Frary  and 
r.oolsby,  1970)  through  no  significant  effect  of  dese^rrogation  (Lone.  19(i8:  Mar- 
cnm.  1068;  Vane.  1966;  Robertson,  1967:  KleiiU  1067:  Geiger,  1968;  Laurent, 
3969).  Few  major  published  st^  :lies  exist  that  docmnent  losses  in  minority  group 
achievement  due  to  desegregation. 

Jn  examining  the  literature  relative  to  attitudes  it  becomes  apparent  that 
early  in  his  life  the  child  develops  an  awareness  of  racial  differences  and 
attaches  values  to  these  differences  (Clark,  3955;  Dentler  and  Elkins,  1967; 
Oreenwald  and  Oppenheiu,  3968;  Landreth  and  Johnson,  1953;  Morland,  1958), 

No  matter  at  what  point  in  his  school  life  des'egregatiou  takes  place — kinder- 
garten through  high  school— the  child  does  not  approach  integration  in  vacuum. 
This  early  awareness  of  racial  differc-nces  plays  a  part  in  the  formulation  of  the 
.<itere()tyi)es  which  the  child  carries  with  him  through  his  school  years.  Such 
nu-ial  evaluations  are  manifest  or  latent,  and  are  modified  or  reinforced  from 
the  child's  perception  of  racial  attitudes  held  by  those  who  at  the  moment  for  that 
child  are  most  influential.  Generally,  for  the  y(mng  child,  it  is  the  parent  who  is 
most  influential ;  for  the  older  child,  it  is  the  peer  group.  Singer  (1967)  studied 
black  and  white  fifth-graders  in  segregated  and  nnsegregated  schools  and  found 
t]\:\^  desegregated  blacks  were  mo  -e  accepting  of  whites  than  segregated  })laeks 
and  that  deses:*'egated  whites  see  blacks  as  more  aggressive  and  non-achieving. 
It  has  been  suggested  i  Singer,  1967:  Campbell  and  Yarrow,  1958)  that  desegrega- 
tion may  reinforce  rather  than  lessen  negative  stereotypes  among  the  whites. 
Further' studies  ha  shown  that  the  child*s  initial  attitude  towards  desegrega- 
"  tion  are  concordant  with  his  perception  of  parental  attitudes  (Alexander  and 
OMmpbell,  1964;  Graham,  1967;  Pettigrew,  1964). 

There  appears  to  be  general  agreement  that  where  there  is  a  marked  discrepancy 
in  the  educational  standards  of  Negro  and  whito  schools,  or  where  feelings  of 
inferiority  are  acquired  by  Negro  children  outside  the  school,  minority-group 
newcomers  in  integrated  classrooms  are  likely  to  have  a  low  expectancy  of 
academic  success  and  scholastic  motivation  will  generally  decline  (Atkinson, 
195,S:  Murstein  and  Collier,  1962:  Ro.<en,  1961), 

Studies  of  actual  interracial  contact  have  produced  seemingly  conflicting 
results.  Some  have  found  that,  with  contact,  there  is  more  interracial  acceptance, 
less  prejudice,  and  a  raising  of  Negro  self-esteem  (Campbell  and  Yarrow,  195S; 
Kinnick,  1967;  Singer,  1967)..  Other  studies  have  not  supported  these  findings, 
noting  instead  th.  t  there  is  less  interracial  t^cceptance  (Anderson,  1967;  Dentler 
and  Elkins,  1967;  Graham,  3967).  Some  studies  have  reported  little,  if  any, 
change  in  attit.ides  after  interracial  contact  (Grossman,  1967;  Kupferer,  1954). 

It  is  obvious  that  racial  attitudes  are  formed  and  mediated  by  social  and 
group  processes.  Sherif  (19(57)  has  noted  that  prejudice  is  a  social  institution, 
*'a  product  of  group  membership,**  derived  f^om  community  membership  and  from 
contact  with  an  individual  member  of  the  group  against  whom  the  prejudice  is 
directed.  We  know  that  very  young  children  are  aware  of  racial  differences  and 
make  value  judgments  baf^ed  ui>on  them.  We  know  these  attitudes  are  main- 
taine<l  through  parental  and  peer  attitudes  and  the  i)ereeption  of  these  attitudes. 
As  a  child  enters  school  and  is  able  to  participate  in  group  activities,  his  aware- 
ness of  differences  and  prejudicial  attitudes  l>ecome  a  part  of  his  self-identity 
and  of  his  identity  as  a  group  member.  Proshansky  (1966)  has  pointed  out: 
•'School  desegregation  by  legal  flat  does  not  by  any  means  insure  social  integra- 
tion between  racial  groups  in  a  genuine  sense.  Cooperation  and  equal-statns 
interracial  contacts  in  the  school  setting  can.  but  will  not  necessarily,  rednoe 
Hhnic  prejudice."  Katzenmeyer  (1063)  sugr'^stcni  that  integration  per  se  is  not 
enough:  and  Dentler  and  Elkins  (1067)  ported  that  attitudes  found  in  a 
naturally  desegregated  school  are  not  pro»otypcs  of  the  attitudes  one  finds  in  a 
I>lanne<l  desegregated  school.  This  appears  to  be  reflected  even  in  the  types  of 
social  contacts  which  occur;  in  a  planned  desegregated  school  they  appear  to  be 
more  formalized, 

Drake  and  Caytoii  (1902)  wrote:  ^'Almost  mystical  faith  in  'getting  to  know 
one  another'  as  a  solvent  of  racial  tensions  is  very  widespivad.  It  is  undoubtedly 
tnie  that  mere  contact  is  likely  to  result  in  some  dcgre(»  of  understanding  and 
friendliness.  It  is  equally  tnie,  however,  tlia£  contact  can  produce  tension  and 
reinforcement  of  folk-prejudices."  Mack  (1965)  listed  three  conditions  for 
conflict:  intergroup  contact,  intergroup  comi)etition,  and  visibility..  All  three  are 
present  in  the  desegregated  school. 
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Kntz  (lOGS)  when  (liscu.ssiii|r  implicatUm.s  for  educational  praetice  staix?s  that 

^.hr  H^mI^^To^^^^^  m"'  ^^^^^^-''^""d  that  has  oriented  him  toward 

scholastic  aehievement,  the  presence  of  a  white  teacher  and  white  aire  infers 
may  have  strong  emotional  and  motivational  impact.  He  warns.  However  that 

J  iT»!l  ^ifn"^  ''J  ''"Tf?^"      ^^'^^^      ^  ^^^^  that  failnre 

bo  more  devastating,'  and  success  more  rewarding  than  similar  experiences 

^il  IS'^r^  '''r'-'l  ^^^'^^"'^       ^^'i'^  ^•^"^<^  succreXor  fans 

v^ill  dei^Mid  to  a  great  extent  not  only  on  his  actual  ability  hut  on  his  expeet^b- 
tions.  If  he  expects  to  fail,  his  actual  chances  of  failing  ^^^u  be  greater  than 

intense  On  the  other  hand,  if  he  has  high  expectation  of  success  in  the  integrated 
school  he  should  be  aroused  to  greater  effort  than  he  woulu  be  by  a  similar 
expectation  of  success  in  the  segregated  school  »i""iar 

The  Dallas  Independent  School  District  h;is  recently  completed  a  survev  of 
major  Southern  school  districts  that  have  recently  desegregated  The  puriK).se  of 
the  s.;rvey  was  to  attempt  to  determine  the  methods  that  other  Districts  iKt'd  in 
dea  nig  with  problems  encountered  while  desegivfruting.  The  thirteen  Districts 
contracttHl  all  had  similar  desegregation  plans  and  achieved  similar  results  The 
major  components  of  their  desegregation  plans  included  general  busing  of 
students  s-'ehool  pairing,  and  elianging  attendance  zones. 

All  districts  contacted  exi)erieneed  similar  problems.  In  general,  niialitv  ednca- 
tion  suffered  and  the  overall  goal  of  integration  of  the  races  was  not  app'reciablv 
affected.  Among  the  factors  reported  were  increased  absenteeism  among  both 
minority  and  majority  student.^,  increased  discontent  and  militancv  ™ong  teach- 
ers, disruptions  and  riots,  and  extreme  emotional  involvement  on  the  part  of 
I)arents  and  community  pressure  groups.  In  addition,  the  previouslv  documented 
^^h^o  flight  occurred  in  all  eases,  thus  making  the  future  of  racial  integration 
within  the  confines  of  the  cities  doubtful.  In  short,  resegregation  is  occurring  at 
a  rapid  rate  at  a  cost  of  diMuption  and  erosion  of  the  educational  programs  in 
the  various  schools  and  seemingly  without  b.Miefit  of  any  guarantee  of  achieve- 
ment increases  on  the  iiart  of  minority  students. 

In  agre.Mnent  with  the  results  of  the  Dallas  Survey,  census  and  school  enroll- 
ihent  data  indicate  that  the  trend  in  the  nation's  metn.iK)!iran  tenters  is  tow.wd 
a  non-wli;te  population.  I'nited  States  con.sus  data  .*show  that  in  (;0  of  (ii  T*  S 
cities  >Nhose  L)70  iwpniation  was  greater  than  :»(K),000  the  proportion  of  n'on- 
whites  increa.sed  from  im  to  1070.  The  differences  betwwn  the  liKiO  and  t!)70 
per  -ent  of  non-white  iK)i)nlation  jn  these  (K)  citie.^  ranged  0-(,„i  1%  to  '^'^y,  Vs 
of  l.),0  the  following  cities  were  already  more  thrm  •  )  in-r  cent  n.)n.wliite:- 
^ewa^k.  Wnshingtcm.  D.O..  Baltimore.  Birmingham.  Atlanta,  \ew  T)rleaus  .7  wk- 
.son.  Richmond,  D.-.kland,  Detroit,  and  St.  L.»ui.s.  Tables  1  through  n  present  the 

r»?""^lil').A;r''l'r*'''r''  ^""'^  l^"      ^'  population  was  greater 

than  200.000  (See  Appendices). 

School  enroli'ments  within  these  cities  sIionn  even  more  dramatic  population 
patterns.  It  is  most  unfortunate  that  racial  composition  of  M'lutol  district  popula- 
tirms  is  not  available  prior  to  nm.  The  U.  S.  Office  of  (Mvil  Kiglits  within  the 
Deiwirtment  Ox  Health.  Kdutation.  and  Welfare  has  compiled  racial  composition 
enrollment  dat.i  for  lOOS  and  11)70.^  In  no  of  the  distrir^s  located  in  the  07  large 
cities  the  proportion  of  white  enn)llment  decrea.sed  from  10(i8  U)  70.  The  differ- 
ences between  the  lOf.^.  and  1070  i>er  cent  white  enrollment  ranged  fnan  one 
per  cent  to  1.)  per  cent. 

It  is  probable  that  nu-iy  large  city  school  districts  will  Ih'  composed  almost 
entirely  of  iion.\\hite  (.ro  .meiit.  As  of  1070  the  enrollment  of  2n  of  the  lar^e 
city  districts  was  already  more  Mian  50  per  .ent  non-wlii*e.  In  12  of  the  Kt 
districts  the  enrollment  was  about  equal  to  or  greater  tiian  li/li  non-wh-te 

The  loss  of  white  enrollment  has  been  most  dramatic  in  the*  .schools  of  tie 
bouth.  Only  Nashville,  Charlotte,  and  IJttle  liock  have  school  enrollments  th.' t 
are  more  than  one-half  white  in  racial  comi>osition.  and  Nashville's  white  enfo'l- 
ment  apiK'ars  to  l>e  due  to  a  vast  influx  of  population  l>etweeii  1000  and  lO'.O 
Outsi(*(»  the  South.  San  Antonio,  San  Pratici.^V(».  Oakland.  Chicago.  Detroit  Cl(«ve 
land.  St.  Louis.  New  York.  Jerse/  City.  Newark.  Baltinmre,  Philadelphia,  anl 
Washington,  D.C.  have  school  ei.roUnu-nts  (hat  are  about  e.pi:,l  to  or  gn  ater 
than  2/.>  non-white. 

A  f(.'W  cities  which  received  court  orders  to  desegregate  the  schools  s,.veral 
year.,  ago.  dCK'rve  siK'cial  nienticm.  In  Atlanta.  New  Orleans,  Baltimore,  ai.l 

Rofon^Kvl.''^^"*^'*'  Commission  on  Civil  Ulffhts  (limetorlns  of  school  onrellmnnt  listed  In 
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Washington,  D.C.,  the  per  cent  whit*^  enrollment  as  of  lf)70  was  31.  25^.  S^,  and 
4,  respectively.  It  is  interesting  to  note  that  Richmond  was  the  only  Southern 
city  to  experience  an  increase  in  white  enrollment,  from  31  i)er  cent  to  S5  per 
cent,  from  19GS  to  11)70.  Tables  6  through  10  present  enrollment  data  for  the 
school  districts  located  in  the  67  U.  S.  cities  whose  population  is  greater  than 
200,000  (See  Apiiendices). 

The  trend  is  clear.  Large  cities  and  their  schools,  jwrticularlv  their  schools, 
are  becoming  increasingly  non-white.  Methods  of  providing  quality  integrated 
education  must  be  found  that  do  not  cause  vast  numbers  of  white  parents  to 
withdraw  their  support  and  children  from  the  public  schools.  Opposition  to  current 
Court  desegregation  methods  remains  firm.  Recent  Gallup  Polls  range  from  09 
to  70  i>er  cent  of  persons  18  and  over  rei)orting  being  against  the  most  visible 
current  tool  of  desegregation,  busing.  Kveu  a  i)lurality  of  the  Negroes  contacted 
were  oppo.<ied  to  busing. 

The  major  difficulty  faced  by  large  city  school  systems  must  be  one  of  main- 
taining a  quality  educational  program  while  at  the  same  time  helping  in  an  overall 
societal  thrust  to  achieve  integration  of  the  races,  'llie  XL  S.  Commission  on  Civil 
Rights'  reiK)rt  Racial  Isolation  in  the  Public  Schools  emphasizes  tlmt  fhe  schools 
alone  cannot  achieve  an  integrated  society.  All  major  institutions  must  aid  in 
bringing  this  about.  If,  however.  Court  ordered  desegregation  .serves  onlv  to  reseg- 
regate  the  major  urban  centers  and  their  .school  districts,  the  .schools  will  lose  the 
major  nrhan  centers  and  their  c^hool  districts,  the  schools  will  lose  the  opportunity 
to  provide  meaningful  social  contact  among  the  races.  Thus,  it  is  essential  at  this 
crucial  iwint  in  the  history  of  American  education  that  more  imaginative  alterna- 
tives be  embraced  than  have  emerged  from  past  litigation. 

C.  TRENDS  IN  DALLAS 

In  Dallas  today  one  has  only  to  read  the  news  in  order  to  observe  the  emergence 
of  the  syndrome  of  social  problems  which  seem  inevitably  to  result  from  judicial 
attempts  to  accelerate  desegreation  in  the  public  schools.  "White  flight"  has  begun 
in  Dallas ;  recent  news  items  indicate,  in  fact  that  this  phenomenon  has  no  been 
restricted  to  homeowners.  Aimrtment  vacancies  are  rising  even  as  rent  declines. 
The  court's  eflforts  to  impose  racial  balance  have  encountered  further  resistance 
via  intra-city  mobility,  as  some  whites  apparently  have  elected  to  move  away 
from  the  areas  most  directly  affected  by  the  court  order.  High  rates  of  absentee- 
ism observed  early  in  the  year  indicate  that  some  parents  simply  refused  to  accept 
the  assignment  of  their  children  to  distant  schools. 

It  is  not  difficult  to  assess  the  long-term  effects  of  "white  flight"  a.«*  they  relate 
to  the  District's  tax  Imse  and  to  problems  of  school  financing.  The  immeditae  re- 
source crisis  impo.sed  ui)On  the  District  by  the  court's  intei  /ention  is  perhaps 
less  obvious.  Direct  costs  incurred  in  the  implementation  of  the  court  order  have 
l>e€n  substantial.  Even  more  sul)«tantial,  however,  are  the  resources  which  the 
District  has  been  forced  to  divert  from  instruction,  curriculum  development,  and 
administration  in  order  to  fulfill  court-impo.sed  reporting  requirements.  The  Dis- 
trict's efiiciency  in  discharging  its  functions  has  been  hampered  in  othor  ways, 
as  evidenced  by  overcrowding  in  the  schools  while  urgently  needed  construction 
projects  await  court  approval. 

There  are  some  who  would  argue  that  the  intermingling  of  the  races  in  an  at- 
mosphere of  peace,  harmony,  and  mutual  tnist  is  a  goal  of  sufiicient  importance 
to  justify  the  price  being  paid  for  it.  The  experience  of  Dallas  and  other  cities, 
however,  suggests  that  massive  coercive  efforts  to  advance  toward  this  goal  have 
only  carried  us  further  from  it.  Incidents  involving  racial  friction  have  increased 
since  the  implementation  of  the  court's  desegregation  order.  Indeed  Dallas  Is  ex- 
periencing more  racial  violence  among  students,  more  abuse  of  teachers,  more 
disruption,  and  more  necessity  for  student  8USi)ensions  than  ever  before. 

D.  CONCLUSION 

In  reviewing  efforts  to  remedy  educational  disadvantage  through  desegrega- 
tion, the  U.S.  Commission  on  Civil  Rights  rerwrted  that  the  effectiveness  of  any 
school  dt.;egregation  technique  depends  in  part  upon  (1)  the  Negro  proportion  of 
the  school  population,  and  (2)  the  size  of  the  city  (USCCR,  1967).  The  greater 
the  Negro  porportion  of  the  school  population,  the  more  extensive  will  be  the 
changes  necessary  to  accomplish  desegregation.  Cities  with  relativelv  small  areas 
of  high-density  Negro  i)opulation  may  And  it  easier  to  desegregate  by  such  devices 
as  strt  \egic  site  selection,  redistricting,  or  the  enlargement  of  attendance  areas, 
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The  Nation's  larger  cities  have  not  been  successful  in  dese^n'e^ratingr  their 
lachools.  Current  Court  jfuidelinea  api^ear  to  offer  little  promise  for  future  success. 
On  the  contrary,  they  tend  to  initiate  a  vicious  cycle.  As  previously  mentioned, 
the  greater  the  Negro  por)>ortion  of  the  school  population  the  more  extensive  tlie 
necessary  chancres.  Unfortunately,  the  more  extensive  tJie  proposed  changes,  the 
greater  the  likelihoocl  of  white  flight.  The  greater  tlie  likelihood  of  white  flight, 
the  larger  the  Negro  porjwrtion  of  tlie  school  population.  Thus,  the  phenomenon  of 
slowly  increa.sing  minority  group  proportions  until  a  certain  point,  followed  by 
exponential  growth  in  such  proportions. 

Surely  the  time  has  come  to  ask  whether  the  path  which  the  courts  have  taken 
does  in  fact  lead  to  the  goal  of  ending  racial  isolation  and  discrimination.  There 
is  ample  evidence  to  indicate  widespread  failure  of  the  methods  which  have  been 
invoked  in  the  past  decade.  Even  more  distressing  is  the  fact  that  it  is  not  possible 
to  cite  a  single  example  of  a  large-city  school  system  which  could  serve  as  a  model 
of  the  effectiveness  of  bu.ssing.  pairing,  etc.  To  persist  in  i)olicies  which  generally 
fail — which  in''«et?d  have  not  even  once  truly  succee<led — can  hardly  be  considered 
rational. 
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TABLE  1.-PERCENT  NONWHITE  POPULATION  OF  EASTERN  CITIES 


City 

1960 

1970 

trend 

New  York. . . . . . . . . . . .... . . .  ..> . . . . .  .  ..  .. . . . . 

.»......:...:,.......  15 

23 

+8 

Buffalo  .-. . .   .-.>-.'.-. . . 

21 

+7 

Pxhester  ... . . ...  ->  - 

18 

+10 

Yonkers  ...... .-. .  .>-.^  

7 

+3 

Jersey  City.  .> . . . . . . .-. . .»  

22 

+9 

Newark..-.  

56 

+22 

Washington,  O.C.,.. .-. .. .'. .-.  .-.>-.-. . . . . .-. 

.>;.........;.......  55 

72 

+17 

Batti  more ....... ,    . .-. , ... . . .  .  .  .  ...>.. 

35 

47 

+12 

Philadelphia....,  ......  

....................  27 

34 

+7 

Boston.. ...... ....  .>-.w. . . .   ..^ 

.>..........>..:......  10 

18 

+8 

Pittsburgh.... .. . ....  .,;.>:..  .;.  .> .  ......> . . 

21 

+4 

TABLE  2.-PERCENT  NONWHITE  POPULATION  OF  SOUTHERN  CITIES 


City 


1960 

1970 

Trend 

40 

42 

36  .... 

+2 

"23' 

25 

"""•'ll 

38 

52 

37 

45 

36 

40 

x\ 

37 

39 

38 

20 

41 

28 

31 

+3 

42 

42 

0 

26 

30 

+4 

18 

24 

+6 

17 

20 

^\ 

23 

23 

41 

23 

-18 

13 

15 

+2 

Birmingham..'., 
Mobile  ....'..>. 

Little  Rock.;... 
Atlanta...  ... 

New  Orleans... 
Jackson,  Miss.. 
Memphis....... 

Nashville....... 

Charlotte....'.., 

Richmond..'.'.. 
Norfolk....'..'.-. 

Louisville  ', 

Tampa.. 

Miami  .'.> 

Jacksonville.... 
St.  Petersburg., 
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TABLE  3.-PEI{C£NT  NONWHITE  POPUUTION  OF  SOUTHWESTERN  CITIES 


City 


1960 


1970 


Trend 


Auttm  

Corpus  Christi.. 

DUrss  

Houstan  

Ubbock  

Fort  Worth  

San  Antonio.... 
El  Paso.. ...... 

Tulsa...  

Oklahoma  City.. 
Albuquerque... 

Phoenix  

Tucson  

Denver  


13 

13 

6 

6 

19 

26 

23 

27 

8 

8 

16 

21 

7 

9 

3 

4 

10 

13 

13 

16 

3 

4 

6 

7 

4 

5 

7 

11 

0 
0 

+7 

+s 

+5 
+2 
+1 
+3 
+3 
+1 
+1 
+1 


TABLE  4.-PERCENT  NONWHITE  POPUUTION  OF  WESTERN  CITIES  . 


City 


1960 


1970 


Trend 


Los  Angeles. . . ... . , . ..... . ..... . . . .  .  . .......... ..... . . .... ...... .  17  23  -|-6 

San  Di  ego. . . . . . ... ... .-. . . . . . .    . ....  .... . . .... . . ..... ....  8  11  +3 

San  Fr2nasco..,..w. ... . . .  . .  .... ......  .>   18  29  +11 

Oakland  -.— —  —   26  41  +15 

Long  Beach  ...............    4  8+4 

Sacramento   . ....  ,  J  18  +5 

San  Jose..  .  . , .  .  . ... . . .  .  .  . .  .  .  . ...  •.  , , ,   3  6  +3 

Portland    6  8  +2 

Seattle...................  ...>,.   8  13  +5 

TABLE  5.-PERCENT  NONWHITE  POPUUTION  OF  MIDWESTERN  CITIES 


C./ 


1960 


1970 


Trend 


Chicago.  

Detroit  

Cleveland  

Columbus  

Cincinnati  

Akron  

Davton  

Toledo  

Indianapolis  . 

Kansas  City,  Mo., 

St.  Louis  

Milwaukee  

Omaha  

Minneapolis  . 

St.  PauL....... 

Wichita......... 

Des  Moines  


24 

34 

+10 

29 

44 

+15 

29 

39 

+10 

17 

19 

+2 

22 

28 

+6 

13 

18 

22 

31 

n 

13 

18 

+5 

21 

18 

-3 

18 

23 

+5 

29 

41 

+12 

9 

16 

+7 

9 

11 

+2 

3 

6 

+3 

3 

5 

+2 

8 

11 

+3 

5 

6 

+1 

TABLE  6.-CITY  SCHOOL  DISTRICTS  IN  EASTERN  CITIES 


City 


City 
percent  - 
white,  1970 


School  percent  white 


1968 


1970 


Trend 


Total  enrollment 


1968 


i;70 


New  York   77 

Jersey  City    78 

Newark...   44 

Washington,  D.C... ......  28 

Baltimore..-.   53 

Philadelphia   66 

Boston   82 

Buffalo   79 

Rochester   82 

Yonkers   93 

iPitteburgh   79 


44 
44 
18 
6 
35 
39 


83 
60 


38 
39 
14 
4 
33 
36 
64 
65 
62 
81 
59 


-6 
-5 
-4 
~2 
~2 
~3 
-4 

tl 

-2 
-1 


1.053,787 
37,083 
75,960 
148,275 
192,171 
282,617 
94,174 
72,115 
47,372 
30,794 
76,268 


,14a3L^ 
38,430 
78,456 
145,330 
192,458 
279,829 
96,696 
70,305 
45,500 
30,632 
73.481 


80-449— 72— pt.  2  23 


944 


TABLE  7.-CITY  SCHOOL  DISTRICTS  IN  SOUTHERN  CITIES 


erJc 


City 


Birfmniham.... 

Mobile  

UttleRocfc..;. 

Memphis  

Miami  

Louisville....^ 

Atlanta  

New  Orleans.  1. 

Jackson  

Richmond..... 

Nashville...... 

Charlotte.. ;.- 
Noflollc....... 

Tampa.....-..-., 

Jacksonville.... 

St.  Petersburc 


City  percent 

School  percent  white 

Total  enrollment 

1970 

1968 

1970 

Trend 

1968 

1970 

58 

49 

45 

-4 

66.434 

61.994 

64 

58 

55 

-3 

195.000 

190.000 

75 

64 

61 

-3 

24.854 

24.451 

61 

46 

48 

-2 

125.813 

148.304 

77 

58 

54 

-4 

232.465 

240.447 

66 

54 

52 

-2 

55.212 

53. 197 

48 

38 

31 

-7 

112.227 

105.5^8 

55 

31 

29 

-2 

110.783 

109.856 

60 

54 

39 

-15 

38.773 

30. 758 

58 

31 

35 

+4 

43.115 

47.998 

80 

76 

75 

-1 

93,720 

95.313 

69 

70 

69 

-1 

83.111 

82.507 

60 

57 

54 

-3 

56.029 

55.117 

80 

77 

74 

74 

0 

100.985 

105.347 

72 

71 

-1 

122.637 

122.493 

8S 

83 

83 

0 

78.466 

85.117 

TABLE  8.-CITY  SCHOOL  DISTRICTS  IN  SOUTHWESTERN  CITIES 


City 


City  percent 
white  - 
1970 


School  percent  white 


Total  enrollment 


1968 


Austin  .>..-.....  87  66 

CorpiKChristi...^>..;.U  94  48 

Dallas. . . . . . . ... . . .:. .  74  61 

Houston. . ..  .  .  .  .v. . . 73  53 

Fort  Worth . . . . . . . .  79  67 

San  Antonio ... .  .  .  ... .-.  91  27 

El  Paso  .x........:;.  96  42 

Tulsa...   87  83 

Oklahoma  City..........  84  78 

Albuquerque.....   96  5d 

Pho«nix  . ...  ...  93   

Elementary...*    ...  ^  '  33 

Hi|h  school........   ...  78 

Tucson   95  68 

Denver   89  66 


1970 

Trend 

1968 

1970 

64 

-2 

49. 177 

50. 750 

45 

-3 

46.110 

46.292 

57 

-4 

159.924 

164. 736 

49 

-4 

246.098 

241. 139 

64 

-3 

86.528 

88.095 

23 

-4 

79.353 

77.253 

40 

-2 

62.105 

62.545 

82 

-1 

79.990 

77,822 

72 

-6 

74  727 

70.042 

58 

+2 

79.669 

83.  781 

'■''ii."i56'"' 

■""16.994 

77 

-1 

28.218 

28.513 

68 

0 

53.667 

58.346 

62 

-4 

96.577 

97. 928 

TABLE  9.-CITY  SCHOOL  DISTRICTS  IN  WESTERN  CITIES 


City 


City 
percent  • 
white,  1970 


School  percent  white 


Total  enrollment 


1968 


1970 


Trend 


1968 


1970 


Los  Angeles  ....   77 

San  Diefo.. .............  89 

San  Francisco   71 

Oakland   59 

Long  Beach-.....-'.   92 

Sacramento. . ... ... ...   82 

San  Jose.    . . .... ..... 94 

Portland   92 

Seattle   87 


54 

76 
41 
31 
85 
66 
68 
89 
82 


50 
75 
37 
28 
83 
64 
69 
88 
80 


653.549 
128.914 
94.154 
64. 102 
72.065 
52.545 
35,417 
78.413 
94,025 


642.895 
128.783 
91,  ISO 
67.830 
69.927 
52. 218 
37. 176 
76.206 
81924 


TABLE  10.--C'rY  SCHOOL  DISTRICTS  IN  MIDWESTERN  CITIES 


City 


Chicaio...... 

Detroit  

Cleveland...-..., 

St.  Louis...:..:.-., 

Columbus. . .. 
Cincinnati....-.-., 

Akron  

Dayton...^...-.-.; 

Toledo  v.; 

Indianapolis...'.-. 
Kansas  City,  Mo. 
Milwaukee,..^..,-. 

Omaha  /.U 

Minneapohs...-.- 

St.  Paul.  :. 

Wichita  

Des  Moints  


City 
percent  — 

School  percent  while 

wht^.1970 

1968 

1970 

Trend 

66 

38 

35 

-3 

56 

39 

34 

-5 

61 

42 

40 

-2 

59 

36 

34 

-2 

81 

74 

73 

-1 

72 

57 

55 

-2 

81 

74 

72 

-2 

69 

61 

59 

-2 

82 

71 

70 

-1 

82 

66 

64 

-2 

77 

53 

50 

-3 

84 

73 

70 

-3 

89 

80 

79 

-1 

94 

89 

87 

-2 

95 

91 

89 

'2 

89 

85 

83 

-2 

94 

91 

91 

0 

Total  enrollment 


1968 


582.274 
296,097 
156. 0S4 
115.582 
110.699 
86,807 
58.589 
59,527 
61,684 
108,587 
74.202 
130.445 
62,431 
70.006 
50,338 
68.391 
46,532 


1970 

577.679 
284.396 
153.619 
111.233 
109. 329 
94.115 
56,426 
56,609 
61.699 
106, 239 
75. 503 
132,349 
63. 516 
66.938 
49. 732 
63,811 
45,375 
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COMMUMCATION  CLUSTERS  PROGRAM  FOB  ELEMENTARY  SCSOOLS 
INTRODUCTION 

The  following  is  the  Communication  Clusters  Program  for  Elementary  Sciio<»l8 
of  the  Confiuence  of  Cultures  l>e<!egregation  Plan. 

The  proi*osal  outains  no  radically  new  Ideas  about  education  but,  instead, 
makoH  a  new  and  unique  application  of  s<»und  ideas  to  the  problem  of  moving 
towjird  a  quiiiity  Confluence  of  Cultures  In  a  major  urban  area. 

Tiris  plan  is  designed  to  bring  about  introductory  educational  and  social  con* 
tacts  betwwn  students  of  different  races  at  the  elementary  level.  Such  prci»ara- 
tion  is  nee<ie<l  If  students  are  to  interact  successfully  later  witli  one  anotiier  at 
tin*  ih'partmrntaiizcHl  secondary  level. 

This  phin  will  strive  for  r»ariiy  l»etweon  all  students  of  all  races  witiiout  chang- 
ing the  current  attendance  patlcm  of  eleuientary  students.  Because  scliools  will 
thus  presumably  cmtinuo  t4>  l»e  racially  identitiabie  (in  attendance  at  ie«:<tK 
every  asiKKt  of  the  student's  education,  school  activity,  and  social  developmen^ 
uiust  l»e  altorefl  to  enhance  development  of  a  true  Confluence  of  Cultures. 

This  plan  will  ««nter  Itself  in  an  administrative  rostrucf  uringat  the  elementary 
level  around  thi*  high  scIhkiI  cluster.  In  addition  tlie  idan  will : 

1.  Maintain  the  nelghlmrhood  sclioid  cmoept. 

2.  Provide  for  faculty  assignment  in  the  same  ratio  of  Black  to  White  as  Is  the 
employment  ratio  of  the  District. 

3.  Affoni  majority  minority  student  transfers. 

4.  Feature  desegregated  student  contact  between  varied  groupings  of  pupils  by 
television  and  other  audio  and  video  miliums. 

5.  Provide  for  .stud<*nt  inter-visitation  througli  field  trips,  extra-curricular 
events.  .siK»cial  events  and  Inncli  visits. 

6.  Hequire  the  establishment  of  a  tri -ethnic  advisory  committee  for  each 
cl;t*iter. 

7.  Utlllz<«  as  a  part  of  its  instructional  program  tiie  concept  of  Guaranteed 
Student  Performance. 

s.  Iihplement  an  extensive  Staff  in-sen  ice  education  program  for  intercultural 
e<lucation. 

ft.  Stress  and  provide  opportimltles  for  parental  Involvement 

10.  Empha^'ize  cooi>eratlon  witli  area  colleges  and  universities  In  the  training 
of  *ntercultural  teachers. 

This  plan  Is  recommended  because  It  Is  e'^ucatlonally  sound,  admlnlstraUvely 
feasible,  and  financially  plausible. 

Emphasis  in  the  Comnnmicatlon  Clusters  Program  for  Elementary  Schools  will 
center  on  n»allty  education  for  all  pupils  of  all  people.  It  will  greatly  enhance  the 
primary  Goal  of  DISD  "to  provide  equally  effective  quality  schools  for  all  chil- 
dren of  all  peojde.** 

PROGRAM  OF  INSTRUCTION 

Quality.,  effective  instruction  Is  dependent  on  Individualization  of  Instruction, 
a  priority  goal  of  the  DISD. 

Indivlduall7^d  instruction  Is  oriented  Coward  the  child  with  appropriate  learn- 
ing exiierionces  as.signed  each  student.  It  Is  not  just  assigning  different  tasks,  nor 
Is  it  ignoring  some  students  while  others  perform.  Individualized  Instruction 
means  employing  prtKredures  and  tecimlques  which  allow,  even  foster,  student 
activities  tluit  are  right  for  particular  Individuals  at  particular  times  in  terms 
of  their  ow^n  respective  individual  readiness,  aptitudes,  goals,  lntcre.sts«  and 
needs.  This  ai»i»lles  to  pupils  of  all  ethic  origins.  This  goal  is  to  be  the  numl)er 
one  priority  In  all  of  the  endeavors  of  the  Confluence  of  Cultures  Com  lunicatJon 
Clusters  Program. 

IDENTIFTINO  COMMUNICATION  CLUSTERS 

Geographic  zones  have  l»een  Identified  with  senior  high  school  zones  to  be 
known  as  "Confluence  of  Cultures  Communication  Clusters"  hereafter  called 
Clusters.  Each  Claster  will  have  an  appropriate  and  fea.slble  representation  of 
ethnic  groups.  Each  Cluster  will  be  designated  by  the  name  of  its  area  high  school 

STUDENT  ASSIGNMENT 

Each  high  school  cluster  will  have  four  or  more  regiiiariy  designated  elemen- 
tary attendance  zones.  Students  In  each  cluster  will  have  periodic,  desegregated 
educational  contact  with  students  of  another  ethnic  group  as  supervised  by  an 
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atS^  ,^n«  ^?iV^  ^''f'^"**^  admlnlstraUve  staff.  Xeighlwrhood 

mentaA  ^n^^ii  to  exist  and  a  pupil  residing  in  a  d.«i^ted  ele- 

Ze^hz^e?  nt-lghlK.rl.ooU  school  presently  rocatS 

CtUSTEB  DIRECTOB 

u^nlf^.V"*^  ^  position  of  Cluster  Director  will  be  created  This  nerson 
shall  be  the  chief  administrator  of  all  faculties,  programs/and  schools  in ^ 

Uom,  The  buiUUng  principal  shall  report  to  the  Cluster  Director  ^^'^"^  "^"^ 
^Jj^Ji  ^^"^        positions  will  represent  a  net  ga'in  in  persons  em. 

ployed  by  the  district  and  reJJect  an  increase  in  the  operating  budget 

Special  Training  for  Cluster  Directors 

f/.  oi'ow  "h^^  l^irectors  will  receive  an  appropriate  training  program  designed 
f  V  ? M  rM  ^''f to  implement  this  plan.  Continuing  training  and  i^^nniugSons 
for  all  C  uster  Dim:tors  will  l.e  held  during  the  year  in  accordance  with^wJ^ 
lines  and  programs  established  by  the  Development  Division  of  the  DISD: 

DKSEGREGATION  THROUOII  THE  V6E  OF  TEmiSIOX  AND  OTHl-B  AUmO  \1SVAL  BES0UBCE8 

t.i^^'v        Z^^^  effective  cdticational  practice,  this  plan  will  U9e  a 

varied  of  audio  visual  instructional  materials  including  8mm  and  16mm  films, 
?oio^i  '^f*  maps,  globes,  charts,  posters,  records,  radio,  instnictlonal  telephon^ 
television  and  other  materials,  i^i^phvuc. 

These  materials  to  be  used  only  after  careful  plrnning  and  sebvtion,  will  play 
a  major  role  in  achieving  the  goals  of  this  Confluence  of  Cultures  Desegregation 
program, 

The  ii^^e  of  these  instructional  materials  will  be  the  result  of  a  specific  need 
in  the  educational  program,  *^ 

Teachers  shall  proceed  with  careful  plannin.?.  Pupils  will  be  provided  with  spe- 
cific pun)oses  for  the  Oi>eration  involved  hefore  tlieso  devices  are  used  During 
the  use  of  these  media,  jmpils  wi  l  h;n-e  some  ffuMoJino*  ...  fnPow.  Vter  the 
pre.'^entation  there  will  be  a  discussion  or  summarization  wJnch  win  ailow  pupils 
to  understand  and  consolidate  the  learning  that  has  r€su..Jd  from  their 
observations. 

Teaming  of  schools,  classrooms,  and  students  by  television  and  other  means 
of  audio  visual  communication  under  this  plan  provides  an  opportunity  not  onlv 
to  enhance  the  quality  of  instruction  but  provides  a  meaas  to  facilitate  a  con- 
fluence of  cultures  by  direct  cultural  and  ethnic  interaction  in  the  curricular 
activities  of  students.  One  example  of  this  communication  grouping  mav  l)e 
explained  through  the  process  of  implementing  an  exemplary  unit  of  study  A 
summary  nnit  follows:.  ui.  a 

Built  around  a  cluster  lead  school  concept  a  unit  of  study  would  be  introdiiced 
via  television  by  one  cluster  school  which  would  assume  a  leadership  role  for 
the  duration  of  th?  unit  This  leadership  role  will  l»e  rotated  so  all  schools  will 
become  lead  schools  regulariy.  All  children  would  have  leadership  opportunities 
TTie  lead  school  would  be  responsible  for  planning  the  unit,  doing  background 
work,  Introducing  and  orgnnizing  the  unit,  and  in  general  managing  the  work 
assignments  for  other  cluster  schools. 

After  the  lead  school  introduces  the  unit,  other  cluster  schools  respond  in 
individual  short  telecast*  which  ure  viewed  by  all  cluster  schools.  This  gives 
each  group  a  chance  to  interact  with  all  other  groups.  Initial  planning,  work 
assignments,  and  proposed  work  schedules  are  developed  in  a  manner  such  as 
a  teacher  might  utilize  in  a  classroom. 

As  part  of  the  unit  students  will  plan  to  make  lunchtime  visitations  to  other 
schools  for  in-depth  planning  sessions  face  to  face.  (For  this  unit,  schools  are 
paired  for  visitation  ;  pairings  will  change  and  other  plans  will  be  developed  for 
future  units.)  Previsitation  contact  is  made  with  other  schools  via  television, 
audiotapes,  videotapes,  and  other  media, 

An  important  activity  of  the  unit  is  a  fleld  trip  shared  by  all  cluster  schools, 
Planning  for  this  trip,  dispersal  of  information,  schedules,  and  other  pertinent 
facts  are  discussftd  via  tolevision  communication.  For  the  actual  trip,  students 
utilize  cluster  vehicles  frmished  by  the  Dallas  Independent  School  District 

Follow-up  reactions  to  the  fleld  trip,  sharing  of  further  information,  and  cul- 
minating activities  will  be  carried  on  for  the  remainder  of  the  unit  utilizing  the 
cluster  lead  school  concept  and  two-way  television  contPot  between  schools, 
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Ab  the  unit  is  designed,  students  from  all  schools  will  come  into  contact  with 
students  from  other  cultures  by  way  of  television,  visitations  to  other  schools, 
trading  audiotapes,  sharing  videotai*e8,  and  taking  a  combined  major  field  trip. 
As  future  units  f4re  implemented,  each  school  will  assume  a  role  of  leadership 
and  all  schools  will  remain  In  close  contact  with  each  other  by  way  of  television 
communication. 

Other  potential  usa  of  television  communicatitm 

The  television  communication  system  inherent  in  the  Cluster  Program  has 
numerous  other  uses  such  as : 

Staff  orientation,  development,  and  briefing.  Advanced  training  of  teachers 
through  such  systems  as  TAGER  (The  Association  for  Graduate  Education  and 
Research  of  North  Ttexas).  jcaiuv^wuu  auu 

Community  civil  defense  communication. 

•Sliecial  dusterrvide  or  systemwide  programs. 

Adult  cdncafion  programs  as  an  adjunct  to  the  regular  school  day. 

Orher  utiliziifion  might  include  contact  by  parent  and  community  groups  from 
the  cluster  schools  similar  to  the  student  contact,  thus,  moving  the  entire  com- 
munity toward  a  confluence  of  cultures  on  all  levels. 

DESEOHEOATION  THBOUGH  SCHOOL  TEAMING  FOE  EXTBA-CUBMCULAB  ACTIVITIES 

Desegregation  through  school  teaming  for  extra-curricular  activities  will  facili- 
tate the  development  of  a  confluence  of  cultures.  Opportunities  for  additional 
personal  contact  will  he  aflforded  by  activities  such  as  the  following :  . 

Lunc  rtJMf*.— Pupils  and  teachers  wUl  exchange  lunch  visits. 

Field  Trips.— Field  trips  will  be  arranged  to  visit  newspaper  plants,  fire  sta- 
tions water  treatment  facilities,  bakeries  and  other  industries  and  public 
utUitie.*?. 

Arrangement.*?  will  be  made  for  combined  groups  to  visit  the  various  museums. 

Performing  /lr/<f.— Symphony  and  theatrical  performances  will  be  attended  by 
primary  or  middle  grade  pupils  from  the  cluster  schools. 

apevnU  AiY'///v.— fcNfience-Miith  Fairs,  Intcr-scliool  Assembly  programs,  Field 
Days,  Art  Exhibits,  .Square  Dance  Festivals  and  special  observances  will  offer 
opportunities  ff>r  additional  interschool  participation. 

Speech  and  Literary  Contests,  Performances  or  Activities.—Victvire  memorv, 
prose  reading,  poetrj-  reading,  number  sense,  spelling,  story  te!ling,  and  one-act 
play  conte.<r.s.  performances  or  activities  provide  means  for  bringing  the  various 
cluster  scliools  together. 

Music— XocaX  and  instrumental  music  departments  will  arrange  for  programs 
to  be  sliared  and  far  profjrams  to  be  presented  by  combined  groups.  Music  festi- 
vals, concert.*?,  and  contests  expedite  such  activities. 

Physical  Education,— Jntmrnwral  programs  will  be  organized  on  a  scheduled 
basis  for  hoys  and  girl.s.  Usuallv  a  class  section  is  the  basis  for  organizing  teams 
and  arranging  leagues.  Tliis  program  will  be  extended  where  possible  to  provide 
tor  ccmtact  between  schools  during  the  school  day. 

Tlie  present  extended  day  program  begins  with  the  opening  of  school  and  ends 
appn)ximately  two  weeks  before  the  close  of  school.  From  one  to  two  lenders 
work  in  each  school  for  approximately  two  hours  immediately  after  the  close  of 
the  remilrtr  scliool  day.  Extrnmurals  are  for  students  desiring  competition  with 
other  schools.  Scliednles  are  arranged  in  a  round  robin  tournament  with  sched- 
ule'! games  being  worked  around  the  school  calendar.  This  type  of  schedule  will 
b^  followed  in  scheduling  football  for  boys,  volleyball  for  girls,  basketball  lor 
boys  and  giris  and  soccer  for  boys  and  girls  resulting  in  a  total  102  games  being 
matched.  In  addition  track  and  field  events  would  be  scheduled  for  both  boys 
and  girls. 

Benefits  to  he  derived  from  desegregated  extra-curricular  activities 

The  above  listed  special  activities  are  suggested  as  part  of  the  cluster  program 
to : 

Oive  pupils  from  different  wees  and  different  .schools  an  opportunity  to  share 
connnnnity  and  cultural  activities  togc^^her. 

Give  pupils  opportunity  to  know  each  other  and  to  form  iuierracial  friendships. 

Offer  the  opportunity  for  aesthetic  expression  and  the  development  of  artistic 
discrimination. 
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TBAN6P0RTATI0N 

A  modest  amount  of  transportation  will  be  needed  to  provide  for  teaming  of 
cluster  schools  for  the  desegregated  educational  activities.  This  transportation 
will  be  provided  by  the  County  Board  of  Bduqition  Department  of  Transporta- 
tion and  requires  no  additional  equipmeni  purchases. 

FACULTY  ADVISOHY  COMMITTEE 

Each  Cluster  Director,  in  conjunction  w.th  cluster  principals,  will  appoint  a 
representative  committee  of  teachers  working  within  the  cluster  to  serve  as  a 
Faculty  Advisory  Committee  on  matters  of  curriculum,  extra-curricula  programs, 
acquisition  of  teaching  materials,  classroom  methods,  desegregated  television 
contact  work,  and  interschool  visits.  Each  elementary  school  will  be  represented 
on  such  a  committee  which  will  be  multi-ethnic  in  Its  make-up. 

PABENTS  ADVISORY  COMHITTCT 

In  a  similar  manner,  each  Cluster  Director  will  immediately  appoint  a  multi- 
ethnic committee  to  serve  the  Cluster  in  an  advisory  capacity,  only.  Each  com- 
mittee will  be  so  constituted  as  to  give  equal  repfsentation  to  each  elementary 
school  and  each  ethnic  group  in  proportion  to  that  ethnic  group's  representation 
in  the  total  enrollment  of  the  Cluster  as  of  October  in  any  current  academic 
year. 

The  advisory  committee  serving  a  Cluster  will  l)e  required  to  meet  a  minimum 
of  one  time  each  month  and  make  monthly  reports  of  its  recommendations  to 
the  Assistant  Superintendent-Elementary  Operations  and  the  Cluster  Director. 

No  parent  will  be  permitted  to  serve  more  than  two  years  on  such  a  committee. 

PARENTAL  ACTIVITIES 

All  P.T.A.  or  other  parent  organizations  serving  an  individual  elementary 
school  campus  will  be  encouraged  and  enthasiastioally  .sup])orte(l  as  being  es- 
sential to  quality  education.  Formation  of  one  cluster  organization  of  this 
type  to  serve  all  the  parents  and  all  the  schools  of  an  entire  cluster  will  be 
recommended. 

EQUALFTY  OF  PROGRAM  AND  SUPPLIES 

Within  a  Cluster  there  should  be  equality  of  program  and  teaching  materials. 
The  programs  as  compared  between  Clusters  wight  vary  when  viewed  across 
the  district  as  a  whole.  Parity  between  .schools  within  a  cluster  is  an  integral 
ba.sis  of  this  plan.  Optimum  opportunity  for  each  |)U])il  through  individualized 
instruction  is  the  focal  point  of  the  efforts  of  the  DISD. 

PROGRAM  REPORTING 

The  Cluster  Director  will  submit  monthly  management  r^orts  for  review  by 
the  Assistant  Sujyerintendent-Elementary  Operations.  These  reports  will  reflect 
and  conHrui  the  various  schedules  of  groupings,  television  contracts,  and  other 
pupil-to-pupil  inter-actions  for  purposes  of  quality  integrated  education. 

GUARANTEKD  GRADE  LEVEL  PERFORMANCE  FOR  ALL  ECONOMICALLY  DEPRIVED  STUDENTS 

The  Bonrd  of  Education  will  adopt  whatever  educational  programs,  techniques, 
or  contractual  assistance  is  necessary  to  guarantee  grade  level  i)erformance  in 
reading  for  every  economically  deprived  child  in  the  target  area  af  the  date  of 
his  promotion  from  the  sixth  grade  provided  he  has  attended  a  Dalla.s  Inde])end- 
ent  School  District  school  for  six  years.  Tiiis  means  an  economically  deprived 
pupil  completing  the  sixth  grade  at  any  cluster  school  must  be  able  to  road  at 
the  sixth  grade  level  or  at  a  level  comniensurate  with  his  abilities  as  evidenced 
by  independent  evaluation  procedures. 

In  this  manner,  (he  oft  lamented  lower  standards  of  racially  identifiable 
schools  will  be  prohibited  as  a  matter  of  Board  of  Education  policy  and  every 
economically  deprived  student  entering  the  secondary  level  of  Pallas  Independent 
School  District  will  be  on  parity  with  the  Anglo  majority  students. 
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Thus,  economically  deprirei  students,  then  able  to  compete  and  to  perform, 
wou!'l  cease  dropping  out  prior  to  graduation  and  would  be  fully  able  to  seek 
higher  education  in  college  or  obtain  gainful  employment  at  wages  which  would 
reduce  welfare  costs,  enhance  real  estate  values,  and  increase  local,  state,  and 
national  taxes  to  be  paid  by  these  economically  deprived  citizens. 

DGSEGRETATION  TEACHER  EDUCATION  CENTER^ 

This  plan  provides  for  the  establishment  of  Desegregation  Teacher  Education 
Centers  in  six  areas  throughout  the  city.  The  centers  would  utilize  the  resources 
of  clJiUlren,  parents,  teachers  and  university  personnel,  in  the  development  and 
implententation  of  the  Contiuence  of  Cultures  Communications  Cluster  program 
for  the  elementary  schools. 

The  purposes  would  be  to  facilitate  personalized  instruction  and  create  a 
greater  cultural  awareness  on  the  part  of  teachers,  students  and  parents  in  the 
cluster  urea.  Specifically,  the  primary  function  is  to  teach  teachers  to  success- 
fully cope  with  the  myriad  of  problems  associated  with  the  total  Confluence  of 
Cultures  program. 

nVUAV  BESOUBCB  LEABNINO  CENTERS 

This  plan  provides  for  the  establishment  of  six  Human  Resource  Learning 
Centers  iii  conjunction  with  the  Desegregation  Teacher  Education  Centers. 
These  centers  are  school  buildings  that  are  located  geographically  convenient 
to  all  campuses.  Profe .  sional  personnel  as  well  as  student  groups,  parent  groups, 
civic  organizations,  etc.  will  be  able  to  make  use  of  these  centers. 

Each  Center  will  contain  materials  and  cultural  exhibits  that  are  designed 
to  assist  paiticipauts  in  developing  a  genuine  understanding  of  people  with  an 
ethnic  backgrounc:  different  from  their  own, 

These  Centers  will  be  equipped  with  materials  and  supplies,  exhibits  and 
demons: ra  ».ms  which  will  emphasize  self-understanding,  rospect  for  other  ethnic 
groups  and  will  .Si-rve  as  a  library  and  museum  specializing  in  the  a^ea  of  the 
Confluence  of  Cultures. 

The  Centers  will  serve  as  meeting  places  for  large  and  small  group  seminars 
and  will  bc»  staffed  with  ethnic  siiecialists  trained  in  the  field  of  cultural  aware- 
ness. A  well-organized  and  keenly-structured  program  will  l)€  developed  during 
the  first  year  of  operation  with  empliasis  on  bringing  together  people  of  a  multi- 
ethnic background.  A  clo.se  relationship  between  th'*  Coordinator  of  the  Center 
and  the  cluster  schools  will  be  the  key  to  a  successful  beginning. 

MAN  TN  HIS  ENVIKONMENt 

(An  Exemplary  Unit  for  the  Cluster  Program) 

Learning  Focus 

Developing  a  confluence  of  cultures'  while  studying  con.servation  and  protection 
of  community  resources  with  emnhasis  on  the  J'ire  Department. 

Title 

People  learn  to  use  their  environment. 
nation  ale 

People  of  all  cultures  have  contributed  to  the  development  of  present*day  ideas, 
beliefs,  and  customs.  Generally  speaking  when  two  or  more  cultures  meet,  each 
culture  makes  some  changes,  forming  a  new  culture,  often  evolving  into  a  third, 
ajKirt  from  and  yet  similar  to,  the  contributing  ones. 

♦Since  members  of  various  ethnic  groups  are  brought  more  and  more  into  close 
as.«snciatinn  with  one  another,  it  ceems  appropriate  for  each  group  to  become 
familiar  with  the  ways  that  other  groups  interact  with  their  environment. 

While  each  group  is  becoming  better  ac(iuainted  with  all  other  groups,  op- 
port?inirie.s  will  be  provided  for  the  individual  to  recognize  the  contributions 
of  his  own  ethnic  group  to  the  new  group  and,  hopefully,  strengthen  his  self- 
image. 

Goal 

The  student  will  be  able  to  pain  knowledge  of  how  people  utilise  re.<«ources 
in  their  environment  to  protect  themselves. 

Objnrtive 

The  student  will  demonstrate  his  understanding  of  why  people  organize  and 
maintain  a  fire  department 
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Procedure  for  implementlnij  a  unit  of  study  utilizinfi:  the  Cluster  Lead  School 
Concept : 

A  lead  school  will  be  identified  for  each  unit  of  study  (Le.  School  A  is  designated 
as  the  school  primarily  i-esponsible  for  the  leadership  role  In  introducing  and 
implementing  a  unit  on  *'A  Trip  to  the  Fire  Station**.) 

The  lead  school  would  serve  as  the  director  of  learning  activities  for  other 
cluster  schools  for  the  imit  utilizing  TV  communication  and  other  resources. 

Other  schools  in  the  cluste.  would  assume  the  role  of  researchers,  reporters, 
evaluators,  etc. 

A  sample  schedule  of  cluster  activities  utilizing  TV  canmunication  and  the 
lead  school  concept,  is  indicated  below : 

WEEK  KO.  1 

Monday,  A.M.  {9-12) 

The  lead  school  presents  a  30-minute  telecast  as  an  introduction  to  the  unit 
of  study. 

ActivitieB 

1.  Small  class  discussion  is  conducted  in  cluster  schools  in  order  to  develop 
unit  organizational  plans  on  what  we  want  to  know  and  how  we  can  find  out 

2.  Cluster  schools  prepare  reports  for  the  p.m.  telecast. 

Monday,  PM.  (l-i) 
Activities 

1.  In  10-minute  telecasts,  cluster  schools  will  present  reports  on  morning 
activities. 

2.  From  2:30-4:00  p.m.,  the  lead  school  will  utilize  Input  in  order  to  develop 
strategy  for  the  unit 

Tuziday,  AM.  {9-12) 

1.  The  lead  school  presents  a  30-minute  telecast  outlining  strategies  and  unit 
organization  based  on  input  from  cluster  schoola 

2.  The  cluster  schools  will  conduct  small  group  meetings  to  determine  the 
role  of  each  .school. 

For  ^;pcTOp?e.— School  B  chooses  to  inquire  Into  the  qualifications  of  the  Fire 
Department  employees.  School  F  chooses  to  inquire  into  the  number  of  fires 
controlled  in  a  given  period  of  time. 

Activities  of  the  fireman  on  duty  could  be  used  for  several  other  inquiries. 
Tuesday,  PM.  (i-M 

1.  Within  a  10-minute  telecast  the  cluster  schools  present  their  choice  of 
unit-related  activities. 

2.  From  2:30-4:00  p.m.  the  lead  school  compiles  the  input,  assigns  activities 
and  develops  a  work  schedule. 

Wednesday,  AM*  {9^12) 

1.  The  lead  school  presents  a  telecast  to  outline  responsibility  of  each  cluster 
school  and  presents  a  schedule.  (Tills  includes  lunch  visitation  on  Thursday, 
and  cluster  schools  are  paired  for  visitation.) 

2.  Field  trip  Is  announced  for  Monday  P.M. 

8.  Cluster  schools  will  form  small  groups  In  orrler  to  begin  carrying  out 
responsibilities  in  visitation. 

Wednesday,  P.M.  (l-i) 

1.  At  1:00  p.m.,  cluster  schools  present  10-mlnute  telecasts  outlining  plans  for 
visitations. 

2.  From  2:80-4:00  pjn.,  cluster  schools  continue  tc  work  on  specific 
responsibilities^. 

Thursday,  A.M.  (9^12) 

Vldtation  Day  (transportation  by  CJluster  vehicle)  Schools  paired  as  follows: 


Ifost 


Visitor 


School  A   Pehool  B 

Sch«>ol  B   Mu)o\  P 

School  C   Scliool  a 

School  D  School  U 


ERLC 
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Thursday,  P,M,  (J-4) 

The  cluster  schools  prepare  for  and  react  to  visitors  from  otlier  schools  and 
prepare  reports  for  Friday  telecasts. 

Friday,  A,M,  (9-12) 

1.  Cluster  schools  present  15-minute  telecasts  reporting  on  Thursday's  visitation 

2.  From  11 :00  a.m.-12 :00  noon,  cluster  schools  prepare  report  on  the  back- 
ground information  concerning  areas  of  study  for  which  they  volunteered. 

Friday,  P,M,  U-4) 

At  2 :00  p.m.,  in  10-minute  telecast,  cluster  schools  report  on  background  infor- 
mation prior  to  field  trip  on  Monday.  Lead  school  explains  the  it>lans  for  the 
field  trip  Monday  P.M. 

WEEK  170.  2 

Monday  AM, 

From  9:00-9:30  a.m.,  lead  school  makes  final  TV  presentation  outlining  field 
trip  plans  for  P.M. 
Cluster  schools  discuss  iudividual  plans  in  small  groups. 

Monday  PM, 

Field  Trip  to  Fire  Station  (s) — transportation  by  cluster  vehicle. 
Tuesday  AM, 

From  9:00  a.m.-12:00  noon,  all  cluster  schools  have  group  meetings  to  discuss 
Monday's  field  trip  and  to  prepare  report  for  afternoon  telecast. 

Tu^May  PM, 

At  1 :00  p.m.,  lead  school  presents  30-minute  etelcast  reacting  to  field  trip. 
Other  cluster  schools  follow  up  with  short  presentation  (s). 

Wednesday  AM, 

From  9:00  a.m.-12:00  noon,  all  cluster  schools  work  on  final  report  on  areas 
of  study  in  the  unit 

Wednesday  P,M, 

At  1 :00  p.m.,  all  cluster  schools  present  15-minute  telecasts,  reporting  on  areas 
of  study. 
All  schools  begin  evaluation  of  unit 

Thursday  P,M, 

At  1 :00  p.m.,  all  students  report  in  a  15-minute  telecast  on  evaluation  of  unit 
Lead  school  will  make  tabulation  of  reports. 

Friday  A,M, 

At  9 :00  a.m.,  lead  school  makes  final  telecast— culminating  activities 

RATIONALE  OF  OLXJSTEB  LEAD  SCHOOL  CONCEPT 

By  giving  each  cluster  school  f.n  opportunity  to  become  a  lead  schocl  In 
developing  and  implementing  imit/i  of  study,  students  are  expected  to  develop 
and  exercise  special  leadership  qualities.  Each  student  will  be  able  to  experience 
the  leadership  role  displayed  by  other  cluster  schools  in  a  similar  role.  All 
students  will  have  an  opportunity  to  exercise  leadership. 

The  schedule  takes  into  consideration  that  much  time  is  spent  in  individual 
research,  viewing  films,  writing  reports,  and  other  related  activities  in  each 
cluster  school.  Since,  by  necessity,  much  individualization  must  take  place  in 
each  classroom,  these  activities  cannot  be  included  in  a  moster  schedule.  These 
are  an  integral  part  of  the  cluster  program. 

In  addition  to  the  opportunities  for  leadership,  this  concept  provides  oppor- 
tunities for  direct  interaction  of  cultures  and  ethnic  groups. 

ADDENDUM 

Lunchroom  visit  aetivitics 
Planning  for  the  visit. 

The  students  will  obtain  a  menu  of  the  meal  in  order  to  discuss : 

The  parts  of  tlie  country  in  which  the  foods  are  grown  (use  examples  of  food). 

The  vocations  of  the  persons  who  have  made  the  food  available. 

The  cost  and  problems  of  the  production  of  the  food. 
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shJS         ""^^^^^^  ""^^  contribute  a  senice  to  the  noon  meal  being 

How  the  food  may  be  a  favorite  food  of  one  ethnic  group. 
How  people  muBt  depend  upon  other  people  far  the  food  shared. 
The  transportation  used  to  share  the  lunch  with  otiier  students. 

Activities  during  tne  lunch 
Each  student  will : 

Select  a  palmer  to  ^isit  during  lunchtime 

Discuss  his  or  her  choice  of  career  in  iife. 

Activities  after  retumini;  to  home  school 
Each  student  will : 
Give  liis  oral  opinion  about  the  visit 

Name  three  persons  he  or  she  met.  (Perhaps  each  could  write  &  iPttPr  nr 
fomard  an  audio  tape  to  one  student  irahe  host  schoo^^^ 

thrvls^  '^'^''^  1^^^  and  disliked  about 

JJ^l'fe^lmLltrmV''  ^'"'^  ^^'^  "^'^^  their 
InvTtTt'  "v^^L^^^^  ^  thanks  for  the 

Prepare  an  audio  tape  to  forward  to  the  Principal. 
Resources 

Motion  Pictures:  1-202,  City  fire  fighters;  H-1111,  Fire  -  Hx-1112  TTirp  Pro. 

ijynamite  (Jire)  ;  H-1124,  One  Match  Can  Do  It  (Fire)  •  Pr-n4i  Thoti  A^ZL 
JuKv  5th  (Fire  and  Fireworks) ;  Hx-1142,  '^„y  Lea  ns  Then  Came 

Homl^Wv^o^p"^'.,^""-^,^""'?^  Hf-lHl,  Preventing  Fires  in  Your 

FiriaM^fl^lfl^sTc^^^^^  ^"^'"^  Mf-STs! 

L^SmifsIa^""'^"  ^"""^         D^P"^^"'.  Fire  Prevention  Division, 

n™2hiS?o*4^?'^''i,^  '^^^  Recorders,  Filmstrip  Projectors,  Record  Piavers. 
Overhead  Projectors,  City  Maps,  Bulletin  Boards,  Display  Tabled  TraWpcrt^S 

TEAOHEB  BESOUBCES 

In^^"  i^^T  '^[^i'  Children ;  Jx-lSO,  New  Tools  for  Learn- 

to  Ji       Wnw  fn  P^^^^^^    ^"^-^^Z  Discovering  Individual  Differenc^ ; 

.3^?JJlto  Provide  Personalized  Education  in  a  Pubhc  School  Parts  I- V 
Filmstrip  Ki^s:  Rj-105,  Educational  Objectives;  Rj-106  Perc^^ 
RM07.  Motivation  in  Teaching  and  Learning.  '  Perceived  Purpose, 

^^X^'^'J^'^^^^^f^^l^'^'"''''^^^^       Visual  Materials. 
ChTw  T^WfcJotV?;  School  and  the  Language  of  the 

*1l  '.T**"^^^'  Purposeful  Questioning;  Bullet  n  548,  Sec.  4  and  8  Texas  ^irhonl 
of  the  Air  and  Tapes,  Texas  Education  Agency.,  ' 

BOOKS 

PJ-114,  Designing  Instructional  Visuals;  Pj-llS,  Instructional  Display  Boards. 

BIBLIOGRAPHY 

mimlTmO.^'  ^'  -^^^^^"^^  8cience-Life  Series  (Fire  Prevention),  Mac 

tionrc^S^^^^  ^^perfmen^.  in  .^c/ence  (Fire  Preven- 

Buohhelmer,  Naomi.  Let^s  Go  to  a  Flrehouse,  Putnam,  1956 
Fulton.  Janet.  Fire  Engine  Book,  Golden  Press,  1969. 
Greene,  Carla.  /  Want  to  be  a  Fireman,  Chlldrens  Press,  1959 
Parker.  Bertha  M.  Jt^'ire,  Harper,  1949.  ^  * 

wiino??"^'-  f^'*'  Vt^^  ^  ^'''^  Taylor  Publishing  Company  1960 

Williams,  Barbara.  /  Know  a  Fireman,  Putnam,  1967.  ^^^w. 
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PROPOSED  CONFIGURATION  FOB  A  MULTICHANNEL,  CLOSED-CIRCUIT  TELEVISION  SYSTEM 
LINKINO  A  CLUSTER  OF  ELEMENTARY  SCHOOLS 

This  configuration  for  a  multichannel,  closed-circuit  television  system  linking 
a  cluster  of  elementary  schools  envisions  in  each  elementary  school  a  *'stu(lio- 
classroom,"  in  which  class  activities  could  be  televised,  and  four  "monitor- 
classrooms,"  in  which  pupils  and  their  teachers  could  view  activities  being  tele- 
vised in  studio  classrooms  at  otlier  schools  in  the  cluster,  and  could  participate 
in  those  activities  hy  means  of  "talk-back"  facilities  incorjwrated  in  the  system. 

The  studio-classroom  would  be  equipped  with  two  monochrome  (black-and- 
white)  television  cameras.  These  would  be  mounted  inconspicuously  near  the 
ceiling,  at  locations  permitting  full  coverage  of  the  room,  and  would  be  remotely 
controlled  from  a  small  adjacent  room,  in  order  to  minimize  the  distracting  effects 
of  the  televising  process, 

A  program  originating  in  the  studio-classroom  it  an  elementary  scshool  would 
be  tr.msnnttcd  on  a  coaxial  cable,  of  the  type  used  in  CATV  systems,  to  the  high 
school  associated  with  the  cluster.  At  the  high  school  the  program  would  be 
routed,  by  means  of  a  switchboard,  to  another  CATV-type  coaxial  cable  leading 
back  to  the  originating  school  and  to  the  other  elementary  schools  in  the  clustjer. 
The  high  school's  facilities  would  enable  it  to  receive  and  redistribute  a  maxi- 
mum of  four  programs  at  any  given  time.  Thus  as  many  as  four  elementary 
schools  in  the  cluster  could  originate  programs  simultaneously,  and  each  of  these 
programs  would  he  distributed  to  all  elementary  schools  in  the  cluster.  The  high 
school's  role  would  be  limited  to  that  of  a  switching  center,  although  it  could 
be  given  a  larger  role  at  some  future  date  if  this  should  beoome  desirable. 

Each  of  the  four  monitor-classrooms  in  an  elementary  school  would  be  equipp^ 
with  two  large-screen  television  receivers.  These  would  display  the  televised 
program  material  coming  from  a  distant  studio-classroom  via  the  switching  center 
at  the  cluster  hisrh  school. 

Each  monitor-classroom  would  also  be  equipped  with  a  "talk-back"  micro- 
phone, which  would  enable  the  pupils  and  teacher  in  the  monitor-classroom  to 
talk  to  tlie  pupils  and  teacher  in  the  distant  studio-classroom.  Special  provisions 
in  the  circuitry  would  enable  the  pupils  and  teachers  in  other  monitor-classroom* 
receiving  the  same  program  to  hear  the  talk-back  conversatiim  There  would  thus 
be.  in  addition  to  the  visual  and  aural  links  from  the  studio-classroom  to  eacb 
monitor-classroom  connected  to  it,  an  aural  link  joining  all  of  the  monitor- 
classrooms  to  the  studio-classroom  and  to  each  other. 

The  cable  system  linking  the  clustered  schools  together  would  consist  of  three 
cables.  Two  of  these,  one  vurrying  programs  from  studio-classrool  i  in  elementaiT 
schools  to  the  switching  center  in  the  high  school  and  tX\e  other  distributing  i)ro- 
grams  from  the  switching  center  to  monitor-classrooms  hi  the  elementary 
schools,  have  already  been  referred  to  as  being  of  the  CATV  type.  The  third 
cable  would  be  a  multi-pair  communication  cable  of  the  telephone  type,  and 
would  carry  talk-back  signals  between  elementary  schools  via  the  switching 
center  at  the  high  school.  The  three  cables  would  run  concurrently,  lashed  to  an 
aerial  "messenger"  or  sharing  a  conduit  or  trench  in  areas,  if  any,  where  under- 
ground construction  might  be  required.  Amplifiers  would  be  inserted  at  intervals 
in  the  CATV-type  cables,  but  would  not  be  required  in  the  telephone-type  cable. 

Th'*  numlier  of  elementary  schools  in  a  single  cluster  would  range  from  4  to  14. 
The  system  serving  a  single  cluster  would  be  a  relatively  small  and  simple  one, 
involving  a  maximum  of  14  studio-classrooms,  66  monitor-classrooms,  one  switch- 
ing center,  and  approximately  19  miles  of  "cable  plant'*  For  the  overall  com- 
plex of  17  dusters  envisaged,  there  would  be  a  total  of  approximately  130  studicv 
classrooms,  520  monitor-classrooms,  17  switching  centers,  and  approximately 
165  miles  of  cable  plant. 

The  operating  requirements  imposed  by  the  system  design  would  not  be  severe^ 
and  it  should  be  feasible  to  utili^te  students  undergoing  training  in  technical  high 
schools  to  man  the  studio  control  rooms  in  the  elementary  schools  and  the  switch- 
ing centers  in  the  high  schools.  Maintenance  requirements  would  he  more  strin- 
gent, and  would  demand  the  employment  of  well-trained,  full-time  technicians. 
Some  of  these  would  be  stationed  at  a  central  maintenance  facility  equipped  wit'i 
sophisticated  test  equipment.  Others,  with  simpler  test  equipment,  would  wovk 
out  of  selected  high  schools,  performing  on-site  maintenance  in  one  or  more  clus- 
ters of  elementary  schools,  and  delivering  equipment  to  the  central  facility  for 
more  extensive  repairs. 
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ADVANTAGES  OP  SOCIAL  EUUCATION  BY  CLGS ED-CIRCUIT  COMMtXICATION  AND  OTHER 
AUDIO  AND  VIDEO  MEDIUMS 

Increased  Inter-Cultural  Involvement 

Students  would  be  interfacing  with  larger  numbers  of  students  from  more 
divere;e  cultures  than  is  provided  by  a  single  class 

Joint  after-school  activities  would  be  stimulated, 

The:-e  would  be  much  sharing  of  cultural  characteristics  derived  from  disparate 
traditions  and  ethnic  customs. 

Personal  interaction  uould  be  provided  through  joint  school  activities,  such 
as  joint  field  trips  and  lunch  visits. 

Eane  of  Adjustment  to  Desegregation 

Students  would  become  acquainted  with  children  of  a  variety  of  ethnic  groups 
in  a  non-threatening  environment,  so  that  when  personal  contract  is  established, 
friendship  will  have  been  fonned  already, 

Prcaervation  of  the  Neighborhood  School  While  Still  Effecting  Desegregation 

There  W7>uld  be :  A  saving  of  time  lost  in  busing  students ;  less  expense  than 
total  busing;  after-school  activities  which  are  eliminated  or  hindered  by  busing; 
maintenance  of  an  attendance  Jevel  that  is  higher  ."han  in  busing  arrangements; 
parent  participation  in  neighborhood  PTA  gixjups,  which  would  be  greatly  re- 
duced if  parents  had  to  travel  across  the  city. 

Improved  Individualization  of  Teaching  and  Learning 

l»artnerships  in  learning  between  small  groups  in  different  schools  would  be 
encouraged,  thus  making  children  naturally  available  to  one  another  for  help  as 
needed  and  for  expanded  activities. 

Opportunities  for  children  to  share  common  interests,  problems,  and  aspira- 
tions would  be  enhanced. 

Impetus  for  Team  Teaching 

The  partnership  arrangement  would  necessitate,  and  heac*?  lead  to  increased 
attainment  of:  The  effective  use  of  team  contributions  to  large  groups  of  stu- 
dents;  a  concentration  of  resources  in  one  classroom  that  can  be  shared  with 
others;  Faualization  of  leadership  roles,  with  each  school  taking  a  turn  at  being 
me  lead  school;  Continuous  interchange  between  members  of  a  teaching  team; 
CJollaboration  in  the  pursuit  of  common  gioals  and  objectives  in  diverse  situetions. 
Improved  Teacher  Education 

Broad  and  intensive  personnel  development  would  be  facilitated  because  of 
joint  endeavors  and  derivation  of  needs. 

There  would  be  mudi  opportunity  for  such  teacher  to  observe  other  teachers 
at  work,  thus  enabling  increased  skills  in  working  with  various  ethnic  groups. 

Increased  responsibility  on  the  part  of  the  teachers  for  good  planning  and 
teaching  would  be  recognized. 

There  would  be  continual  monitoring  of  classroom  activities  for  evaluation 
and  feedback. 

Continuous  interaction  between  faculties  and  central  staff  would  necessarily 
be  obtained. 

Increased  Parental  Involvement 

Bilingual  adult  'Hiucation  would  be  facilitated  because  of  the  presence  of  facili- 
ties and  joint  community  endeavors. 

Sharing  parents  as  resource  persons  would  be  naturally  invited  in  the  inter- 
oommunity  focus. 

PTA  meetings  between  several  schools  could  be  held  around  common  concerns, 
thus  bringing  about  much  adult  acculturation. 

Mr.  Brooks.  The  next  witness  is  Mr.  John  Green,  president  of  the 
school  board  in  Dallas;  and  following  Mr.  Green,  w.i  hope  to  hear  from 
Mr.  Ben  Qark. 

At  this  time  we  will  hear  Mr.  Green. 
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STATEMENT  OP  JOHN  PLATH  GREEN,  PRESIDENT,  SCHOOL  BOARD, 

DALLAS,  TEX. 

Mr.  Green.  Mr.  Chairman,  I  am  appreciative  of  the  committee  in- 
viting us  to  come  up  here  and  making  our  presentation  to  you.  We  are 
deeply  interested  in  the  subject,  as  you  can  guess  from  nearing  Dr. 
Estes  talk. 

I  had  hoped  that  I  could  have  put  my  speech  before  his,  because 
when  we  planned  it,  I  was  to  rive  some  basics  that  would  lead  to  more 
or  less  an  introduction  to  Dr.  Estes. 

I  want  to  tell  you  a  little  bit  about  my  community.  I  think  Mr.  Mc- 
CuUoch  will  understand  some  of  the  answers  Dr.  Estes  gave  you  re- 
garding the  histoiy  of  what  we  have  down  there. 

You  heard  Dr.  Estes  say  we  feel  that  the  very  best  thing  that  the 
board  of  education  can  do  is  get  a  staff  of  educators  together  who  will 
guarantee  to  the  community  that  each  child,  re^rdless  of  race,  color, 
or  creed,  will  get  a  quality  desegregated  education  for  himself. 

There  is  one  other  phrase  or  thought  or  idea  I  would  like  to  add  to 
that,  that  I  didn't  hear  this  morning  and  haven't  heard  yet  today. 
That  is,  that  we  must,  when  we  do  it,  do  it  with  dignity  to  all  the 
children. 

Now,  let  me  tell  you  this  1971  court  order  was  not  our  first  one.  Our 
first  one  began  in  1961  when  I  went  on  the  board.  In  1961,  we  were  told 
to  get  rid  of  the  dual  system.  Tlmrgood  Marshall  was  the  attorney  for 
the  plaintiffs  in  that  cause  that  brought  it  about. 

Wlien  the  court  gave  us  its  final  decision,  the  community  of  Dallas 
got  together,  formed  a  committee  of  14  people,  seven  blacks  and  seven 
whites,  in  which  we  said,  now,  let  us  h^ve  some  expertise  in  guiding  us 
through  this  transition. 

As  a  result  of  it,  this  group  advised  and  the  people  of  Dallas  carried 
out,  and  we  desegregated  our  hotels.  We  desegregated  our  eating 
places.  We  desegregated  our  transportation  equipment.  We  desegre- 
gated everything  that  had  any  public  overtone  to  it. 

One  of  tnc  reasons  for  that  was  to  take  the  focus  off  of  the  Septem^ 
ber  opening  of  schools  so  that  the  public  would  not  have  its  wrath 
vented  on  tlie  schools,  but  they  would  already  have  these  other  areas 
desegregated. 

Do  you  follow  me?  We  did  this  voluntarily.  Tliere  was  no  court 
order  requiring  us  to  do  it.  We  are  glad  to  do  it.  Instead  of  having 
Little  Rock  at  the  time  and  other  areas  of  controversy.  Dallas  was  the 
model,  or  it  was  held  up  as  model,  for  getting  rid  oi  a  dual  system, 
not  with  force  but  with  love. 

Now,  for  many  years  I  was  a  law  partner  of  Barefoot  Sanders.  I 
am  sure  you  know  who  Barefoot  Sanders  is.  Barefoot  Sanders  in  1961 
was  U.S.  district  attomev  for  the  northern  district  of  Texas.  I  was  on 
the  school  board.  Bobby  Kennedy,  the  Attorney  General  of  the  United 
States,  sent  down  some  people  to  investigate  what  was  going  on  at 
Dallas. 

Tlic  investigators  went  over  and  talked  with  Barefoot  and  said, 
"Barefoot,  either  we  have  got  the  biggest  snow  job  we  have  ever  had 
in  our  lives,  or  this  thing  is  working." 
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And  Barefoot  was  able  to  tell  them  it  is  worlnnp.  There  is  no  hypoc- 
risy to  it  at  all.  We  are  trying  to  make  it  work.  I  tell  you  this  to  show 
you  the  community  spirit,  how  we  try  not  to  tell  the  kids  the  things 
you  were  talking  about  awhile  ago,  Mr.  McCulloch. 

Xow,  let  me  go  one  step  further  to  something  else. 

In  1968  we  Imew.  before  1968  we  knew,  that  we  were  going  to  have  to 
get  a  new  school  superintendent.  We  know  what  our  problems  are  and 
what  we  expected  them  to  be.  We  are  a  large  school  district,  and  we 
wanted  to  get  the  best  qualified  peison  to  come  in  to  be  our  superin- 
tendent. 

So  we  went  to  a  wonderful  friend  of  mine,  Dean  Askew  at  the  Uni- 
versity of  Texas,  and  I  asked  Dean  Askew  how  could  we  best  assure 
that  we  are  going  to  get  the  finest  superintendent  and  educator  and 
administrator  for  our  school. 

He  said: 

Yon  do  it  this  way:  Ymi  pet  Stanford  University.  Harvard  University.  Uni- 
versity of  Chicago.  Ohio  State.  University  of  Texas — there  were  seven  of  the 
schools — you  get  them  together,  pay  them  on  consultant  basis  to  come  together, 
screen  the  various  known  candidates  for  superintendent  of  the  Dallaa  Jfflce 
of  Education,  and  we  will  do  all  of  the  scret  »)jng  of  them  and  will  deliver  lo  you 
the  names  of  Ave  people,  anyone  of  whom  we  would  recommend  to  you  as  topflight 
school  suprintendent  for  your  city. 

To  my  rnowledge,  this  has  never  bpcn  dono  b<-fore  to  find  a  super- 
intendent in  this  manner.  Dr.  Estes  headexl  tJie  list.  We  interviewed 
over  five  of  them,  and  we  settled  and  had  unarimous  vote  to  bring  Dr. 
Estes  in  here.  He  got  his  doctorate  from  Hansard  T^niversity.  TTe  is 
a  great  friend  of  Harold  Hunt.  Probably  that  was  the  reason  we  got 
him,  because  Harold  Hunt  was  on  the  committee  representing  Harvard 
at  this  particular  study  we  had.  He  was  in  the  Office  of  Education  as 
Associate  Commissioner  of  Education  here  in  Washington,  D.C.  He 
helped  participate  in  the  writing  of  the  1964  Civil  Eights  Act. 

To  me,  had  Dallas  wanted  to  roll  back  the  clock  on  segregation,  on 
integration,  surely  we  would  not  have  picked  a  person  with  the  back- 
pound  of  Dr.  Estes,  but  we  thought  that  he  had  the  ^nsion,  that  he 
had  the  youth  and  background,  to  come  in  and  take  the  leadership 
for  us  at' this  particular  time.  We  do  not  regret  it  one  little  bit. 

Regarding  compensatory  education,  over  10  percent  of  our  entire 
operating  budget,  which  is  in  excess  of  $100  million,  is  in  compensatory 
education,  the  maiority  of  which  is  not  Federal  funds.  They  are  local 
funds.  We  don't  think  that  we  can  teach  a  little  Mexican- American 
child  who  comes  into  our  first  grade  and  he  can^t  even  speak  English, 
for  ns  to  teach  him  with  an  English-speaking  teacher  alone.  We  think 
for  us  io  try  to  do  it  is  folly  anyway. 

But  in  addition  to  that,  it  hurts  the  dignity  of  the  child.  The  little 
child  thinks  something  is  wrong  about  him.  He  has  learned  his  Spanish 
at  home.  Yet  it  is  niled  out  at  school.  So  instead,  we  put  Spanish- 
speaking  or  Anglo  or  Mexican  teacher  who  will  te^h  in  Spanish  with 
English  as  a  secondary,  so  that  when  he  gets  up  to  get  his  good  firm 
foundation,  he  will  be  much  better  able  to  keep  with  his  processes. 

I  think  one  of  the  things  that  the  Supreme  Court  has  overlooked 
and  one  of  the  things  that  the  Congress  and  most  of  the  people  who 
have  meddled  in  education,  is  that  they  have  overlooked  this  dignity 
of  the  individual  child.  I  ^mn  cite  you  im+ance  aft<ir  instance  in  Dallas 
where  that  dignity  has  been  hurt. 
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Socrates  said  that  the  t<?acher-pupil  relationship  is  the  first  or  is 
essential  to  the  learning  process  on  the  part  of  a  child.  So  you  can 
have  the  Ixjst  teacher  in  the  world.  You  can  have  the  best  classroom  in 
the  world.  But  unless  that  child  is  rightly  motivated,  he  is  lost.  So 
that  we  must  do  everything  we  can  to  focus  in  on  the  child  to  try 
to  ofivc  him  the  di^iity  that  he  yearns  for.  Massive  busing  cheapens 
the  dignity  .^f  that  particular  child. 

Another  thing.  The  first  grade  is  the  most  important.  Tlie  first  grade 
is  the  most  important  grade  in  a  child's  educational  life,  because  in 
the  first  grade  his  attitudes  toward  the  educational  processes  are 
formed. 

If  he  is  put  off,  taken  up  out  of  his  neighborhood  and  put  into  a 
strange  neighborhood,  he  starts  off  more  behind  than  he  was  before. 

I  am  sure  yon  arc  acquainted  with  human  relations  commissions 
that  we  have  in  several  cities  and  communities.  Dallas  has  a  human 
relations  commission  operating  through  the  city  of  Dallas.  "When  some 
of  the  high  schools  began  to  explode  a  bit,  we  noted  Dr.  Estes  asked 
this  human  relations  commission  task  force  to  come  in  and  make  an 
evaluation,  because  there  were  things  that  needed  to  be  considered. 

There  was  transportation.  There  was  the  court.  The  delay  in  bring- 
ing a  child  in  to  trial.  Now,  this  I  quoted  in  my  report  to  you  that  I 
hope  you  do  make  a  part  of  the  record,  because  I  am  talking  and  try- 
ing to  get  as  fast-  as  I  can  within  my  time. 

Mr.  Bkooks.  Mr.  Hungate  has  a  question. 

Mr.  Hungate.  Mr.  Green,  I  wanted  to  be  sure  that  I  understood 
you.  You  said  that  massive  busing  tends  to  degrade  the  students? 

Mr.  Green.  The  children  think  so.  We  had  a  young  black  boy  come 
before  the  school  board,  and  he  said  it  is  humiliating.  He  said,  "I  am 
here  before  you  because  you  make  me  bus."  He  said,  "No,  it  is  not 
because  you  make  me  bus.  That  Federal  court  made  me  bus,  but  I 
don't  want  to  be  bused."  It  is  humiliating. 

Yon  will  find  this  all  over  the  system.  "When  these  kids  are  having 
to  be  bused,  the  court  ordered  them  out  of  the  underprivileged  sub- 
economic  ]f^vel  into  suburbs  where  you  have  the  highest  economic  level, 
and  the  chii(l»*en  sec  

Mr.  HuNOATR.  Certainly  we  have  a  real  problem  here.  But  T  wonder 
how  much  of  it  is  busing. 

Mr  wife  rode  a  bus  20  miles  a  day  for  4  years  in  high  school,  and 
I  n.»ver  heard  her  complain.  Is  it  something  more  than  just  busing? 

Mr.  Grkex.  Your  wife,  1  am  sure,  if  you  will  ask  her,  she  did  it 
voluntarily.  Jf  o  court  ordered  her  to  do  it. 

Mr.  Hungate.  Of  course,  this  "voluntarily"  makes  a  difference 
then? 

Mr.  GnEF.x.  Yes.  T  went  to  Judge  Taylor  mvself,  and  T  asked  Judge 
Taylor,  and  he  said,  the  courts  are  not  educated  in  the  field  of  educa- 
tion. They  are  not  schooled  in  education.  It  seems  to  me  it  would  be 
very  wise  if  we  had  a  study  made  for  what  are  the  alternatives  to  bus- 
ing that  would  be  educationnlly  sound.  I  went  to  the  school  board,  and 
Dr.  Este^  hired  Stanford  XTni versity,  <  nd  Stanford  University  brought 
back  a  report  that  gave  us  10  alternates  to  busing,  any  one  they  feel 
was  educationally  sound. 


958 


If  you  would  like  to  have  that,  I  am  sure  Dr.  Estes  would  give  you 
the  Stanford  report  which,  Mr.  SicCulloch,  is  along  the  lines  of  ques- 
tions you  asked. 

M)-.  Bkooks.  We  would  appreciate  that. 

Mr.  Green.  I  wanted  to  mention  this  humiliation.  It  is  humiliating. 
I  could  give  you  some  of  the  intimacies  of  his  thought.  The  other  one 
was  the  word  "cruel." 

In  July  when  this  case  was  tried,  the  sociologist  who  testified  as  an 
expert  for  plaintiffs,  testified  that  busing  is  cruel;  and  it  is  massive 
busing  so  far  as,  if  only  one  child  is  bused,  if  he  is  the  one  who  is  bused, 
the  expert  said  it  is  cruel. 

So,  to  me,  busing  is  cruel.  Busing  is  humiliating.  To  my  mind,  bus- 
ing hurts  or  harms  the  personal  image  that  a  child  has  of  himself, 
and  I  think  this  destroys  his  motivation  and  increases  the  rate  of  drop- 
out in  the  school. 

I  would  ask  that  you  consider  favorably  a  constitutional  amendment 
that  would  correct  this.  Thank  you. 

Mr.  Brooks.  Thank  you  very  much.  Any  questions? 

:Mr.  GuEEx.  Pardon  me.  We  have  some  famous  people  from  Texas. 
You  may  not  know  who  th'^y  are,  but  to  me  they  are  important. 

Mr.  Brooks.  ^We  would  be  pleased  to  have  you  introduce  the  people 
who  came. 

Mr.  Greex.  Wo  have  Tlco  Harris,  State  senator.  We  have  Bill  Breck- 
lino.  inembor  of  the  State  legislature.  Jesse  Price,  who  is  a  former  city 
councilman  nnd  who  is  cnndidate  for  Congress  from  one  of  the  new 
congressional  districts.  :Mr.  IJov  Orr  is  our  new  State  Democratic 
executive  committee  chairman.  He  is  also  one  of  the  county  commis- 
sioners of  Dallas. 

Those  are  people  who  are  very  much  interested  in  this  problem. 

Mr.  Brooks.  We  are  glad  to  have  you  here.  Mr.  Green,  your  pre- 
pared statement  will  be  placed  in  the  record  at  this  point. 

Statkmknt  op  .Tohn  Plath  GiiisEN,  Esq.,  Presideivt  op  the  Board  of  Education, 
Dallas  Indepkndent  School  District 

Mr.  Chairman  and  honorable  mem  lors  of  the  committee,  may  I  expre.ss  my 
thanks  for  the  opportunity  to  appear  before  you  today  to  express  the  coUective 
views  of  the  citizens  rppresentinjr  the  Dallas  Roard  of  Education. 

My  name  la  John  Plath  Green.  I  am  president  of  the  Board  of  Kdncation  of 
the  Dallas  Independent  School  District  in  Dallas,  Texas.  T  am  now  serving  my 
tenth  year  as  a  trustee,  I  am  an  attorney  by  trade,  and  have  lonp  been  in- 
terested in  the  eivic  affairs—particularly  the  educational  affairs — of  Dallas. 

No  matter  which  side  of  the  political  or  Ideological  fence  one  may  happen  to  be 
on.  all  sides  agree  upon  one  key  issue :  the  importance  of  good  schools  to  the  com- 
munity. 

After  all.  America  was  the  first  nation  on  earth  to  base  its  hope  on  the  general 
intelligence  of  its  people. 

The  dream  of  most  Americans  sin'^e  Revolutionary  times  has  been :  "To  give 
my  children  the  best  possible  education,  so  that  they  might  enjoy  the  good 
things  in  life.'' 

The  lu  einise  Is  a  valid  one— that  a  good  education  is  the  principal  avenue  by 
which  a  citizen,  regardless  of  his  background,  may  achieve  economic  success  iii 
life.  Further,  that  without  enlightened  citizens,  no  community  or  nation  may  long 
survive. 

We  are  now  witnessing  a  national  erosion  of  the  foundations  upon  which  our 
American  educational  system  was  built:  control  at  the  community  level.  And,  as 
the  cracks  in  this  foundation  widen,  the  differences  between  our  people  appear 
to  grow  more  intense.  Some  cities  perhaps  have  already  reached  the  point  of  no 
return.  We  are  grateful  that  Dallas  has  not. 
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Our  economy  is  still  strong.  Our  social  growth  continues  to  accelerate  And 
although  we  have  seen  pockets  of  polarization  develop,  the  communitv  as  a  whole 
is  stil  iwiRCd  to  achieve  its  finest  hour.  If  we  can  maintain  the  integrity  of  our 
educational  system,  through  continued  local  control,  I  have  no  doubt  that  our 
commun  ty  and  its  citizenry  will  yet  achieve  our  common  goals :  A  letter  ^u<S- 
t'on,  and  a  better  life  for  all. 

In  opening,  let  nip  remark  that  Dallas  has  never  had  any  special  advantiges 
either  natural  resourc-es  or  geography  to  stamp  it  with  the  mark  of  destiny. 
From  its  beginning,  Dallas'  major  resource  has  been  iti^  people.  And  its  develop- 
io^?"  a  metropolis  of  one  and  a  half  million  people  has  been  due  onlv  to 
the  resourcefulness  and  cooperation  among  its  first  settlers  and  handed  on  from 
generation  to  generation. 

Our  be!=ef  that  the  people  of  Dallas  can  make  things  happen  has  nnid  consistent 
dividends.  We  have  helped  Dallas  to  become  a  vital  centJr  for  tradrt^I^^sT^^ 
t  on,  culture  and  education.  And  every  sini;le  advantage  gained  we  have  made 
the  ^ringboard  for  other,  tlotl  ambitious  efforts.  One  of  Dallas'  most  important 
assets  has  always  been  a  Jiighly  diversified  economy,  Xo  segment  of  industry 

o^Mn^  Mi^^^^^^  Ml^  -T,"     "^^^^         '^"h  ^«  Wilmington,  Delaware, 

or  Flint,  Michigan.  And  this  v/idely  based  stability,  achieved  by  not  bavin-  toi 
many  eggs  in  one  ba^hec,  is  reflected  in  one  of  the  most  sustained  groTvth  records 
of  any  major  mecropolitan  center,  n-^viua 
.f^oL^^ll'*^^  has  also  benefited  ^roughout  its  history  from  a  continuous  infusion 
of  new  citizens  of  diverse  origin^  and  cultures.  Because  it  developed  as  a  melting 
pot,  Dallas  is  neither  typically  southern  or  south-western  but  is  distinctivelv 
metropolitan  in  its  outlook.  But  in  the  process  of  blending  traditions  and  cultures 
from  other  parts  of  America,  the  community  has  still  ret*  ^ned  a  strong  spirit  of 
unity  wh  ch  is  perhaps  its  chief  heritage  from  its  own  frontier  oriS^it™^^^ 
and  -reatly  as  a  result  of  this  community  attitude,  in  recent  vcars  a  nnmber  of 
major  corporato  relocations  have  stimulated  Dallas'  growth  and  added  o  the 
breadth  of  community  attitudes. 

In  1970  Dun  &  Bradstreet's  Million  Dollar  Directory  listed  610  Dallas-based 
vw^T*  V  rl?  as>ets  of  a  million  dollars  or  n.ore,  a  total  exceeded  only  by 
y^^w?^""  """"^  l*""^  Angeles.  319  of  Fortune's  Top  500  corporations  have 
ofllces,  distributions  centers  and  factories  in  Dallas.  But  Dallas*  appetite  for 
economic  growth  has  never  obscured  concern  for  the  qualitv  of  life  in  the 
community.  That  same  trmHtion  which  has  played  such  an  impoJtant  p^rt  in 
rf^lnlL^f/if  ""Ti*"!"  difficult  goals  affcoting  ecouomic  development  has  been 
repente(  ly  directed  toward  building  the  community's  educational,  cultural  and 
spiritual  resources. 

With  the  encouragement  and  support  of  our  business  community,  there  has 
been  a  growing  sp  rit  of  innovation  among  Dallas  educators.  We  have  intensified 
2!?Jfo^f ,     ^""n  T  ^^^^  excellence  at  all  levels  of  the  educational 

system  and  for  all  classes  and  individuals  therein. 

Today,  the  Dallas  Imlei>Pndent  School  District  is  operating  one  of  the  most 
remarkable  educational  facilities  in  the  country-a  model  program  made  possible 
only  through  the  financial  .supi)ort  and  cooi)pration  of  the  entire  Dallas  business 
Tinw,^  K^'  Skyline-a  20  million  dollar  facility  which  cffers  programs 

of  study  beyond  the  conventional  curriculum,  especially  in  th-;  -treas  of  science 
arts,  technology,  ami  industry.  The  curriculum  ranges  from  aviation  and  elec- 
^7.^**?/^^*^!?^^*^^  television.  It  is  the  largest  secondar/  facility  in  the  nation 
with  4,000  day  students  and  another  4,000  night  students  Our  advisory  roster 
includes  names  such  as  RCA,  Thiokol,  Philco-Ford,  Atlantic  Richfield  and  in 
I      KSfm  "^V  ^^^^  ^^^^^  ^^^^  by  outstanding  leaders  whose  re- 

sponsibilities  include  constant  review  of  the  curricuium,  counseling  and  place- 
ment help,  on-the-job  training,  and  coordination  rdth  the  business  community. 
I  am  telling  you  all  this  to  emphasize  the  fact  that  there  Is  a  positive  attitude 
on  the  part  of  all  Dallas  to  provide  solution^,  to  the  problems  in  education  that 
confront  us. 

I  have  not  yet  spoken  of  race  relations  in  Dallas.  In  i;.i7,  ve»  v  shortlv  after 
the  first  disruptions  in  Little  Rock,  the  black  and  white  civic  I  iders  of*Dallas 
formed  a  group  known  as  Thf  Committee  of  Fourteen.  Bri^  ly,  it  was  composed 
of  seven  whites  and  seven  Negroes  dedicated  to  working  .ogetner  to  Jbegin  a 
harmonious  move  into  desegregation.  From  the  beginning'  jut  Dallas  citizens 
acoTrd  prospect  of  integration  and  seized  the  initiative  of  their  o^Ti 

Calmly  and  without  furor  we  desegregated  our  public  facilities,  our  transporta. 
tion,  amusement  areas  and  schools— and  we  did  it  all  with  commendable  grace, 
80-449—72— -pt.  2  24 
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We  have  had  no  race  riots.  No  fire  bombings.  No  vicious  confrontations— and  no 
violenee. 

Now,  I  am  not  saying  for  one  minute  tlmt  we  have  not  had  our  share  of  raciallv 
inf?i)irea  incidents.  We  have  had  picketing,  but  nothing  on  the  .scale  of  Jack.soii. 
we  have  had  boycotts,  but  nothing  to  remotely  compare  with  Birmingham.  We 
have  had  no  Watts— no  Harlem.  No  bus  burnings,  even  now.  What  troubles  we 
have  had.  the  black  and  the  white  community  have  faced  shoulder  to  shoulder 
through  the  due  proc-ess  of  th<>  law.  To  the  extent  that  we  have  made  progress, 
we  have  done  so  through  fierce  and  faithful  eflfort.  Courageous  men  and  women 
have  spent  months  and  years  of  eflfort,  endurance  and  frustration  in  pursuit  of 
the  highest  order  of  unity  for  each  and  every  person  who  lives  and  works  in 
Dallas. 

But,  all  of  this  effort,  all  of  this  climate  of  supi>ort,  will  be  in  vain  if  we  find 
ourselves  on  the  disastrous  path  so  many  others  have  followed.  No  matter  what 
.stel>s  we  take  to  improve  the  quality  of  education  for  all  our  children,  a  massive, 
compulsory  busing  operation  is  not  the  solution.  You  have  seen  in  your  own  city 
of  Washington  the  horrendous  results.  In  Atlanta,  when  desegregation  began  13 
years  ago,  the  school  system  was  70  percent  w^hite  and  30  percent  black.  Today, 
it  is  70  percent  black  and  30  i)ercent  white.  During  the  1970-71  school  vear,  the 
district  lost  7,000  white  school  children  and  gained  1,000  blacks.  The  St.  Iy>uis 
sclufol  district  has  gone  from  78  percent  white  to  63  percent  Negro,  and  the  same 
observation  applies  in  varying  degrees  to  just  about  every  other  city  with  40 
percent  or  more  of  Negro  children  in  its  schools. 

White  flight  is  not  a  demagogy's  flight  of  funcy—it  is  a  viable  and  very  real 
chreat  tc-  the  ends  we  have  so  vigoroi  sly  tried  to  pursue. 

In  Feoruary  of  this  year.  Dr.  Nolan  Estes,  General  Supei intendent  of  the 
Dallas  Independent  School  District,  who  just  appeared  before  you,  became  con- 
cerned over  an  apparent  and  very  visible  increase  in  iwlarization  within  our 
communities.  He  turned  to  the  Greater  Dallas  Oomniunity  Eolations  Commissicm, 
asking  for  their  help  in  uncovering  the  true  state  of  affairs.  The  Commission  is 
a  private  agency,  chartered  as  a  Texas  nonprofit  corporation  and  funded  by  gifts 
from  charitable  foundation^?.  It  is  not  a  governmental  agency  and  has  no  legal 
authority.  It  can  neither  suDpena  witnesses  nor  compel  testimony.  It  can  take  no 
legal  action.  Yet  its  members  who  are  broadly  representative  of  all  racial,  reli- 
gious, ethnic,  social,  economic,  and  geographic  sectors  of  the  community,  are 
committed  to  use  their  collective  and  individual  influence  to  create  a  mon- whole- 
some moral  climate  in  Dallas. 

In  resimnse  to  the  nniuest  by  Dr.  Estes,  the  Commission  agreed  to  undertake 
a  study  of  the  problems  of  tho  D)llas  Independent  School  District  and  the  com- 
munity as  a  whole  were  facing.  To  do  thi.<!  it  created  a  special  task  <.rce  com- 
I>ose(l  of  twf^nty-one  members  comprising  whites,  blar'-^s  and  chicano? 

Ba^d  on  its  investigations,  the  conclusion  the  Commission  reached  i.s  as  fol- 
lows, and  I  quote  from  the  Report  of  the  Commission:  *'*  *  *  that  within  our 
commimity  the  relationship  between  blacks  and  Anglos  is  deteriorating  rapidly, 
It  seems  quite  dear  that  Anglos  are  growing  more  fearful  of  blacks  and  blacks 
are  growing  more  distrustful  and  resentful  of  Anglos.  Out  of  this  climate  of  dis- 
trust, fear,  and  hostility,  and  possihily  because  of  a  vacuum  of  positive  leader* 
ship,  .<?egments  within  both  the  Anglo  and  black  communities  are  too  quick  to 
apply  r.icial  overtones  to  any  situation  or  incident.  Rnmort*  are  accepted  ns  lact 
and  without  substantiation.  Generalizations  are  drawn  from  the  most  isohted 
incidents.  If  this  situation  continues,  our  community  is  building  a  Donfirfe  of 
inevitable  social  conflagration.  This  deterioration  of  relations  between  the  races 
IS  reflected  in.  hut  not  cau^  by.  those  public  schools  now  in  the  throes  of  racial 
integration  for  the  first  time  on  any  significant  scale.  Unless  the  whole  community 
recognizes  the  seriousness  of  this  deterioration  and  mobilizes  its  total  resources 
toward  slowing  its  advance  nnd  reversing  itn  trend,  we  shall  soon  have  tw^o 
separate,  hostile  communitie.s — one  white,  one  black.** 

It  has  been  privately  expressed  to  us  by  one  member  of  the  Commission  that 
the  whole  experience  of  busing  in  Dallas  I'as  effectively  set  our  race  relations 
back  ten  years. 

And  there,  gentlemen,  is  where  w»e  stand  today. 

We  do  not  come  before  you  n'ite rating  the  old  cry  of  ^;epa^ate  but  equal.  But 
we  do  say  that  the  results  so  optimistically  predicted  have  certainly  not  been 
nttaiiied— even  ii.  a  school  district  with  no  history  of  racial  disharmony  and  a 
stroni:  goodwill  to  comply.  Quite  the  opiwsite.  We  api)eal  to  you  instead  to  allow 
us  to  develop  some  rational  alternatives  for  the  current  national  crisis  in  the 
schools  through  the  kind  of  leadership  that  con  be  provided  only  by  the  schools 
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thi»mselves.  For  only  the  school  district  knows  what  is  educationally  sound,  what 
is  administratively  feasible,  and  what  is  economically  possible. 

What  was  begun— in  all  good  faith— to  bring  us  together,  is  now  inexorably 
driving  us  apart  Before  it  is  too  late,  let  us  begin  to  think— not  politically— but 
in  terms  <.J  whether  our  schools  are  being  allowed  to  do  what  they  are  intended 
to  do — educate  our  children. 

Compulsory  busing  because  of  the  color  of  a  child's  skin  is  cruel,  humiliating, 
and  is  educationally  unbound.  We  oppose  it  If  a  constitutional  amendment  is 
the  only  way  to  stop  it  so  he  it. 

Mr,  Brooks.  Now  we  would  like  to  recognize  Congressman  Teague 
to  introduce,  our  next  witness,  Mr,  Clark. 
We  are  delighted  to  have  you  introduce  him, 

STATEMENT  OF  HON.  OLIN  E,  TEAGUE,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  TEXAS 

Mr.  Teague.  Ben  is  a  good  old  American,  a  good  Texan,  a  friend 
that  I  am  proud  to  call  a  friend. 

Ben  has  a  lot  of  good  old  common  horsesense  and  has  taken  a  big 
interest  in  this  subject  and  done  a  great  job.  I  haven't  read  his  state- 
ment but  I  know  it  will  be  a  good  one. 

IVhilc  I  am  talking^  Jack,  I  would  like  to  say  to  this  group  here  how 
much  T  appreciate  this  committee  having  stayed  here  hour  after  hour 
and  listenmg  to  testimony  on  this  very  important  subject.  We 
appreciate  it.  , 

Mr.  Brooks.  We  are  always  glad  to  hear  from  you.  Congressman, 
Mr.  Clark,  you  may  proceed. 

STATEMENT  OF  BEN  CLARK,  GENERAL  CHAIRMAN,  COUNCIL  OF 
CITIZENS  FOR  NEIGHBORHOOD  SCHOOLS,  DALLAS,  TEX, 

Mr.  Clark.  Tliank  you,  Mr.  Chairman  and  members  of  the  Judi- 
ciary ('ommittee.  Congressman  McCulloch  had  asked  earlier  as  to 
some  of  the  citizens'  views  and  I  would  like  to  elaborate  a  little  bit 
here. 

The  citizens  rosily  feel  that  if  we  define  quality  education  in  Dallas 
or  through  our  Nation  to  its  highest  excellent  point,  what  have  we 
accomplished  if  we  have  destroyed  the  learning  environment  within 
the  classrooms,  lleally  what  I  am  saying  is  the  excess  baggage  of  social 
progress  and  desegregation  of  the  school  can't  be  totally  carried  upon 
the  nan-ow  sliouldeis  of  our  children  and  we  need  to  put  it  back  in 
the  adult  world,  put  a  little  more  support  on  our  square  shoulders 
than  on  our  children. 

I  appear  before  you  at  the  invitation  of  the  committee  to  present 
the  citizens  of  Dalh\s  opinions  regarding  the  forced  busing  of 
American  schoolchildren  to  achieve  racial  balance. 

By  way  of  preface  to  my  remarks  on  this  grave  issue,  let  me  pro- 
vide you  with  some  background  information  on  the  Citizens  for 
Neighborhood  Schools  Orp:anization, 

First,  let  me  say  that  this  organization  is  not  opposed  to  quality  edu- 
cation for  all  students.  We  are,  however,  opposed  to  forced  busing  to 
achieve  racial  I>alancc  and  liave  searched  vigorously  for  reasonable 
alternatives  to  this  obviously  unworkable  plan. 

The  Citizens  for  Neighborhood  Schools  was  organized  to  present 
the  people's  point  of  view  to  the  courts.  The  organization  is  presently 
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managed  by  a  nmltira<?ial  oxcfMitive  coniinittoe  elected  by  the  people 
of  tlie  conimiuiity  to  represent  the  high  school  of  their  area.  This 
committee  rei)resents  all  the  Dallas  area. 

This  organi^ation  has  always  worked  in  compliance  with  the  law; 
exercising  all  legal  means  available  to  bring  out  a  judicial  solution 
to  the  forced  busing  problem. 

In  addition  to  the  court,  actions,  this  group  has,  within  a  10  day 
period,  obtained  ovor  200,0(X)  signatures  on  petitions  and  lettci-&  sup- 
porting neighborhood  schools  and  opi.s)sing  forced  busing. 

Mr.  Brooks.  Mr.  Claik,  what  was  the  date  of  your  organi;2ation  ? 

Mr.  Clark.  We  are  trying  to  catch  the  liorse  after  it  was  out  of  the 
race  in  J uly  and  August  of  1971  last  year,  sir. 

These  200,000  signatures  were  sent  with  a  letter  from  U.S.  Senator 
John  Tower  to  the  personal  attention  of  President  Nixon  at  the  White 
House.  In  addition  to  the  trip  to  Washington  during  which  these 
petitions  were  delivered.  meml)ers  of  this  organization  have  made 
five  additional  trips  and  delivered  another  135,000  petitions  and  per- 
sonal handwritten  lottei's. 

My  point  in  mentioning  all  of  this,  is  to  put  the  feelings  of  the 
people  of  Dallas  into  the  proper  perspective  of  disillusionment  and 
disappomtment  with  the  approaches  taken  thus  far  and  to  mention 
the  animosity  caused  by  the  courts'  rulings. 

We  feel  that  the  courts  have  gone  beyond  any  powers  given  them 
in  existing  civil  rights  legislation  and*^  tliat  anv  future  legislation 
forbidding  forced  busing  to  achieve  racial  balance  would  simplv  be 
overturned  by  the  courts.  How  can  the  citizens  believe  anythinfr  else  ^ 
The  Civil  Rights  Act  of  1964  states : 

P  ovided  that  nothing  herein  shall  empower  any  official  or  court  of  the 
Unit  (I  States  to  issue  any  order  seeking  to  achieve  a  racial  balance  in  anv 
school  by  requiring  the  transportation  of  pupils  or  student.s  from  one  school 
to  another  or  one  school  district  to  another  in  order  to  achieve  such  racial 
balance,  or  otherwise  enlarfre  the  existing  power  of  the  court  to  insure  com- 
pliance with  constitutional  standards, 

Mr.  Polk.  Mr.  Chairman,  if  I  may  inquire? 
Jlr.  Brooks.  Yes,  Counsel. 

Mr.  Polk.  What  in  the  language  that  you  have  quoted  wouLI  pro- 
hibit busing?  ^  ^ 

Jlr.  Clark.  I  am  afraid  I  am  not  technii,al  on  the  courts  and  the 
laws.  ]^fay  I  i?fer  this  to  the  attorney,  Mr.  Green? 

^Iv,  Grekx.  I  didn't  get  your  question.  What  do  you  mean,  sir? 
AA^^''^.■^M^'?;.'^'^^  witne?s  read  some  language  from  title  IV  of  the 
19G1:  Civil  Rights  Act  in  order  to  indicate  that  the  language  \vould 
prohibit  busing. 

Mr.  Greex.  It  is  my  understanding,  and  I  am  not  going  to  pass 
the  buck  to  him,  but  Dr.  Estes  was  there  when  it  was  written  and  that 
was  intended  to  eliminate  forced  busing. 

Mr.  Polk.  But  that  languanre  was  not  written  

Mr.  Greex.  The  Supreme  Court  in  the  Swann  case  says  that  it  would 
not  impinge  upon,  as  I  understand  Chief  Justice  Burger's  opinion,  that 
would  not  impinge  upon  the  equitable  jurisdiction  of  the  Supreme 
Court,  tins  congressional  langiifigo. 

Mr.  Polk.  I  don't  believe  he  said  that  in  the  Sivann  decision.  I 
thi!.k  he  did  refer  to  the  question  of  impinging  on  remedial  powers 
in  the  North  Carolina  case,  decided  the  same  day. 
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Mr.  Clark.  Yet  the  courts  have  ordered  forced  busing. 

Compatible  with  this  feeling,  is  tlie  strong  support  we  wish  to  ffive 
this  constitutional  amendment. 

According  to  a  recent  Gallup  poll,  the  majority  of  people  in  Dallas, 
and  m  the  countiy,  opijose  the  forced  busing  of  American  school- 
cliildi  en  simply  to  achieve  a  racial  balance. 

To  bring  the  problem  to  a  point  of  very  sharp  focus,  let  us  consider 
the  problem  of  Dallas  specifically. 

Dallas  is  the  eiglith  largest  city  in  the  United  States.  The  forced 
busing  of  Dallas  schoolcluldren  represents  the  first  time  tlie  courts 
have  ordered  this  action  in  a  sclioof  district  of  our  size.  Dallas  is  the 
hub  ot  the  Southwest  and  consequently  what  is  ultimately  resolved 
regarding  the  busing  issue  ui  Dallas  would  undoubtedlv  "provide  a 
guidepost  for  the  rest  of  tlie  United  Stiites.  ' 

With  these  possible  alternatives,  with  the  mechanism  in  Dallas  we 
can  come  up  with  a  possible  first  step  toward  a  national  policy. 

The  destiny  of  Dallas  is  the  destiny  of  the  country.  To  turn  the 
analogy  around,  and  provide  an  even  better  insight  into  the  problem, 
one  must  consider  the  Oak  Cliff  section  of  Dallas.  Oak  Cliff  is  the 
section  of  Dallas  in  which  I  live. 

*?i'^'^T^  ^  coinmunity  of  350,000  which  comprises  35  percent 
of  the  Dallas  population  Fifty-five  percent  of  the  city's  black  iwpula- 
tioii  l,v3  m  Oak  Chff  and  64  percent  of  the  homes  owned  by  blacks  in 
the  city  are  in  Oak  Cliff. 

Mjich  work  has  been  done  in  Oak  Cliff  to  achieve  the  level  of  com- 
munity education  and  social  responsibility  necessaiT  to  make  this  a 
successfully  integrated  area.  ' 

Tlie  effect  forced  busing  has  on  the  people  of  Oak  Cliff  will  surely 
be  mirrored  and  magnified  by  the  people  of  Dallas  and  the  country 
as  a  whole.  Massive  busmg  plans,  such  as  those  proposed  bv  TEDTAC 
would  serve  only  to  make  this  major  problem  one  of  uuiinaginable 
proportions  The  effect  busing  has  had  in  Oak  Cliff  can  be  statSl  verv 
sunply— It  has  not  provided  what  it  was  designed  to,  namely  quality 
education  for  all  students  regardless  of  color.  J  i  J 

The  students  and  parents  have  tried  to  arduously,  with  all  <rood 
conscience,  to  comply  with  the  Court's  ruling.  It  has  not  worked.'Vou 
may  ask  why  not?  After  all  this  theoiy  seemed  very  reasonable  on 
paper,  that  is,  provide  a  valid  mathematical  proportion  of  each  etiinic 
group  at  each  facility  and  a  good  balance  would  result.  The  fallacy  in 
this  theory,  of  course,  is  the  very  incomplete  definition  of  quality 

A  complete  quality  education  system  really  has  two  integral  parts. 
Uiie  in  the  classroom  and  one  outside  the  classroom— because  the  edu- 
cation of  our  children  involves  more  than  just  the  academics  found 
in  class.  It  also  inyolves  all  of  the  outside  activities  offered  in  school 
which  help  mold  our  children  into  responsible  productive  members 
of  our  society. 

All  of  our  children— black,  brown,  and  white— need  high  quality 
education  and  they  need  it  now.  They  need  better  facilities,  schools 
which  create  a  learning  environment,  and  improved  teaching 
techniques.  ° 

Our  children  need  sports  activities  and  school  clubs  to  make  them 
complete  individuals,  mat  they  don't  need  is  forced  busing  which  de- 
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sti-oys  tho  total  education  system  by  taking  them  out  of  their  neighbor- 
hoods, out  of  their  cultural  environments,  and  out  of  their  natural 
learning  environment.  .  . 

Mr.  Zklexko.  What  do  you  moan  by  natural  learning  environment? 
Mr.  CtiARK.  We  find  thi-ough  many  of  the  complaints  that  we  have 
received  in  Dallas,  like  children  that  are  being  bused  out  of  their  neigh- 
borhood, what  they  consider  their' heritage,  into  the  classroom,  once 
they  are  called  on  a  discipline  matter  on  anything  that  is  a  little  dif- 
ferent from  the  way  they  conducted  themselves,  they  feel  they  are  being 
discriminated  against. 

It  is  really  a  misunderstanding  as  to  either  group  as  to  what  dis- 
cipline should  be  and  what  culture  and  heritage  is. 

Mr.  Zelexko.  One  of  the  points  you  make  in  your  statement  is  that 
extra-curricular  activities  are  eliminated  because  of  a  busing  program. 
Would  vour  objection  to  pupil  nssifrnment  transportation  for 
desegregation  be  reduced  if  there  were  provision  for  busing  for 
extra-curricular  activities? 

There  are  many  districts  which  have  adopted  biising  programs  and 
provide  transportation  for  extra-curricular  activities. 

Mr.  Clark.  I  think  the  citizens  of  Dallas  would  be  more  happy  if 
assignment  would  be  a  schedule  so  that  it  is  not  a  continuing  entire  year 
in  and  year  out  operation,  and  they  need  the  roots  of  the  neighborhood, 
and  then  to  answer  your  question,  an  extended  time  period  within  a 
davor  maybe  within  a  week.  -r*     .     ij-  i      i.-  i. 

Mr.  Zelenko.  The  reason  I  ask  that  is  because  Pontia<^  Mich.,  which 
is  a  school  district  smaller  than  Dallas  and  which  has  undergone  deseg- 
regation, apparentlv  is  providing  bus  transportation  for  students  for 
extra-curricular  activities,  not  only  sports  activity  but  non-spoFts  activ- 
ities as  well.  ,  ,    J.     ti  1-11 

Mr.  Clark.  This  is  one  of  the  areas  that  people  of  Dallas  probably 
would  be  favorable  to  if  they  could  do  it  by  choice  and  I  tJiink  they 
would  be  in  favor  of  exceptional  education  and  sports,  especially  some 
of  the  sports  such  as  swinuning. 

Mr.  Zelknko.  If  there  were  buses  available  to  assure  students  a  con- 
tinuation of  their  extra-curricular  activity,  do  you  think  that  w6uld 
diminish  some  of  the  objection  now  being  expressed  to  the  busing  of 

^Tln  CT.ARK.  I  think  students  would  feel  as  long  as  they  can  go  and 
participate  in  these  and  not  be  forced  to  participate  in  the  activity  no 
matter  wliere  thev  are,  that  attitude  A^ould  reflect  favorable  conditions. 
But  if  they  are  going  to  be  forced  to  participate,  it  is  not  going  to 
work. 

Mr.  Zklenko.  Thank  you.  ,         .      .       ,  .  i  j  • 

Mr.  Clark.  Busing  places  the  children  into  a  situation  which  dis- 
tracts them,  makes  them  feel  insecure  by  eliminating  a  verj^  real  part 
of  their  world,  and  makes  it  impossible  for  them  to  take  part  in  after- 
school  activities.  This  distorts  their  personal  development. 

Forced  busing  attacks  both  the  classroom  and  nonclassroom  aspects 
of  education  and  destroys  them  both,  rather  than  providing  quality 
education  for  all  students.  In  essence,  forced  businir  guarantees  that 
no  student  will  have  the  opportunity  to  obtain  a  quality  education  and 
generallv  causes  social  attitudes  to  revert  to  a  preintcgration  viewpoint. 

Forced  busing,  then,  is  obviously  not  the  tool  to  provide  quality  edu- 
cation to  all  students.  But  that  is  not  all. 
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In  addition  to  destroying  our  cliildi-en's  opportunity  for  quality 
education,  busing  creates  some  new  grave  problems  of  its  own.  These 
include  people  who  are  incensed  at  the  idea  of  their  children  being  used 
as  guinea  pigs  in  a  socioeconomic  experiment  that,  from  all  indications, 
seems  doomed  to  failure.  These  feelin^rs  breed  a  lack  of  support  for  our 
put)Jic  schools  which  adds  to,  rather  than  solves,  the  problem, 

All  of  the  evils  that  have  accompanied  forced  busing  elsewhere  are 
trying  to  seep  mto  Dallas.  Thore  are,  as  I  am  sure  you  are  aware,  a  long 
list  of  maladies  mciuding  such  things  as  "white  flight,"  resegreffation, 
student  suspensions,  and  on  and  on. 

To  lend  ci-edence  to  the  fact  that  this  cancer  is  growing  in  Dallas,  I 
have  included  in  appendix  form : 

One,  a  statement  from  the  Oak  Cliff  Chamber  of  Commerce  which 
states  in  part : 

Forcing  a  student  to  attend  a  particular  school  because  he  is  of  a  specific  race 
will  only  nld  in  resegregnting  an  Integrated  area  of  Dallas  ...  The  economic 
catostrophe  which  foUows  resegregation  is  well  known  to  business . .  < 

Two,  in  a  statement  from  a  concerned  mother  tliat  is  typical  of  the 
current  mood  in  Dallas. 

Mr.  Chairman,  may  I  ask  one  other  request.  We  are  trying  to  convey 
the  citizens'  feeling  here  and  I  think  the  concerned  mothers  are  the 
ones  that  really  have  a  feeling  about  their  children.  This  woman  that 
we  have  her  testimony  included  here,  whose  name  is  Joyce  DeHaven 
IS  here  today  and  I  would  not  want  to  take  a  lot  of  time  an^  I  am  closing 
now.  But  would  it  be  possible  if  we  listen  to  3-minute  testimony  of  hers 
just  as  an  average  concerned  mother  about  her  children  on  the  forced 
busing  issue.  May  I  ask  that,  Mr.  Chairman? 

Mr.  Brooks.  I  think  if  the  lady  is  here  and  won't  take  but  3  or 
4  minutes,  we  can  accommodate  you. 

Go  ahead  and  conclude. 

Mr.  Ci^\RK.  Three,  a  group  of  sworn  statements  from  a  cross  section 
of  homeowners  in  Dallas  County  stating  that  they  would  sell  their 
homes  and  move  to  avoid  the  forced  busing  of  their  children  which  def  i- 
nitelvrmakes  the  prospect  of  "white  flight"  an  imminent  reality. 

To  summarize,  busing  deprives  our  children  of  the  right  to  quality 
education  and  is  creatiufif  very  real  problems  in  areas  where  none 
existed  before.  The  American  people  are  opposed  to  busing.  ^Vhat  bus- 
ing does  is  to  provide  a  numerically  even  distribution  of  ethnic  groups 
to  learning  facilities,  but  it  destrovs  quality  education  a^  the  same 
time. 

The  Constitution  guarantees  the  right  of  everv  citizen  to  life, 
libert^^  and  the  pursuit  of  happiness.  Forced  busing  has  been  shown 
to  be  in  direct  violation  of  our  Constitutioii  by  denying  freedom  of 
choice. 

Gentlemen,  only  a  constitutional  amendment  will  insure  this  free- 
doni  of  choice  and  thus  provide  all  children  their  inherent  rio'lit  to 
quality  education. 

Our  social  problems  will  not  be  solved  bv  the  forced  busin^  of  our 
children,  but  by  pai-ents.  We  must  take  this  burden  from  the'^narrow 
shoulders  of  our  children  and  place  it  squarely  on  our  own  broad 
backs. 

Gentlemen,  I  urge  you  as  a  concerned  parent  and  citizen  to  bring 
House  Joint  Resolution  620  out  of  this  committee  and  to  the  floor  of 
the  House  for  a  vote. 
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Thank  you  very  much. 

(Tlio  appendixes  referred  to  follow :) 

APPEXDIXES 

(1)  Oak  cuff  Chamber  of  Commerce  Statement, 
/ol  Statement  of  (Joyce  DeHaven)  Concerned  Mother  of  Dallas* 
(3)  Random  Survey  of  a  Cross  Section  of  PaUas  County  Homeowners  on 
Implementation  of  Massive  Forced  Busing.*  ^wuers  uu 

Oak  Cliff  Chamber  of  Commerce 

POSITION  ON  THE  FORCED  ASSIGNMENT  OF  SCHOOL  CHILDREN 

The  Oak  Cliff  Chamber  of  CJommerce  of  Dallas,  Texas  supports  the  efforts 
of  Superintendent  of  Schools  of  the  Dallas  Independent  School  District  and 
John  Plath  Green,  Pi*esident  of  the  Dallas  Independent  School  District  to  be 
given  before  the  House  Judiciary  Committee  on  March  15, 1972. 

Oak  cuff,  a  community  of  350,000  people,  an  integral  part  of  the  City  of 
Dallas  comprises  35%  of  the  population  of  the  city.  Flfty-flve  percent  of  tiie 

Sll  dtrare  in  C^^^  """"^  ^''"'^^  ^^^^  ^^^^^^ 

«  Sf.M^SJjf.^^u''^*?^''^  integrated  neighborhoods.  Forcing  a  student  to  attend 
a  particular  school  because  he  is  of  a  specific  race  wiU  only  aid  in  resegregating 
an  integrated  area  of  Dallas.  Further,  the  economic  catastrophe  which  foUow'l 
resegregation  is  well  known  to  business  and  Industrial  leaders  throughout  the 
United  States. 

The  Oak  Cliff  Chamber  of  Commerce  believes  in  quality  education  for  all 
people.  However,  such  an  education  can  only  take  place  in  an  atmosphere  which 
allows  individuals  a  chance  to  grow  without  disruption  and  unnecessary 
pressures. 

It  is  the  position  of  the  Oak  Cliff  Chaml)er  of  Commerce  that  forced  assign- 
ment of  school  children  is  counter  productive  to  quality  education  for  all  of 
our  children,  not  just  in  Oak  Cliff,  but  the  whole  DaUas  Area  School  System. 

Carie  B.  Welch,  President. 
Bill  JIcCalib. 
Executive  Vice  President. 

Mr.  Brooks.  Mr.  Clark,  we  appreciate  your  testimony. 
Conprressman  Hungate. 

Mr.  HuNOATE.  Mr.  Clark,  I  feel  I  must  take  issu3  with  one  thinff 
you  say,  that  the  hub  of  Texas  is  in  Dallas. 

My  son  lives  in  Fort  Worth.  Could  we  agree  that  the  hub  is  near 
Love  Field. 

Mr.  Clark.  I  think  Dallas  and  Fort  Worth  have  grown  to  the 
point  that  they  are  overlapping  so  much  it  is  hard  to  decide  where 
the  hub  IS. 

Mr.  Hungate.  Thank  you. 

Mr.  McCuLLOCH.  Mr.  Chairman,  may  I  ask  a  question  ? 

Mr.  Brooks.  Mr.  McCulloch. 

Mr.  McCuLr/)CH.  May  I  inquire  how  old  vou  are  ? 

Mr.  Clark.  Yes,  sir;  I  am  33. 

Mr.  McCuLrx)CH.  How  many  children  do  you  have? 

Mr.  Clark.  Two,  sir.  One  will  be  3  this  April  and  the  other  child 
will  be  6  m  Ma".  I  have  one  boy  and  one  prl. 

Mr.  McCuLrx)CH.  Is  the  youngster  approaching  6  years  of  a^e  in 
kindergarten  or  in  the  first  grade  of  school? 

Mr.  Clark.  Not  at  this  time,  sir. 

Mr.  McCulloch.  What  is  your  occupation  ? 

*  Mrs.  DoHnvon'^  stntement  nppoars  at  p.  OBf^. 

*  Signature  sheets  are  retained  in  committee  flies. 
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Mr.  Clark.  Well,  sir,  I  work  for  Electronic  Systems. 

Mr.  McCuLLOCH.  Have  you  a  plan  whereby  we  might  bring  quality 
education  to  all  children  ? 

Mr.  Clark.  Yes,  sir,  as  a  committee  and  working  with  citizens  of 
Dallas  we  have  worked  on  various  proposals.  We  felt  that,  being  my 
expertise  is  not  as  an  educator,  we  have  ffiven  most  of  these  to  our 
administration  and  to  the  school  board  and  hopefully  they  can  deter- 
mine themselves  if  they  are  educationally  soimd. 

I  think  some  of  these  points  have  been  brought  out  briefly  in  Dr«. 
Estes'  alternatives. 

Mr.  McCuLLOCH.  I  am  pleased  by  your  efforts.  We  are  struggling 
with  answering  this  question  in  a  way  that  satisfies  not  only  you  but 
tens  or  hundreds  of  thousands  of  other  parents  in  America. 

I  am  interested,  in  the  first  instance,  in  seeing  that  all  our  children 
^et  a  quality  education  in  accordance  with  the  best  traditions  of  Amer- 
ica. We  are  glad  to  hear  you  say  these  things. 

Mr.  Clark.  Yes,  sir,  that  is  why  I  feel  Dallas  can  be  a  turning  point 
toward  a  mechanism  that  may  lead  to  a  policy  that  will  suffice. 

Mr.  McCuLLOCH.  Our  representative  system  and  our  Federal  system 
have  made  it  possible  for  one  jurisdiction  to  instruct  otliers.  This  is  per- 
haps the  most  difficult  problem  that  we  have  experienced.  We  are  glad 
you  are  here. 

Mr.  Clapt^..  Thank  you,  sir. 

ilr.  Brooks.  Thank  you,  Mr.  Clark. 

Congressman  McCloiy. 

ilr.  !JIc'Clory.  I  would  like  to  mp.ke  a  few  comments  and  then  ask 
one  or  two  questions  if  I  may. 

I  want  to  observe  that  you  come  under  very  good  auspices  when 
you  come  under  the  auspices  of  the  gentleman  from  Texas,  Mr.  Teague, 
the  very  able  Chairman  of  the  Veterans'  Affairs  Committee  in  the 
House  of  Representatives. 

Mr.  Clark.  We  also  think  veiy  highly  of  Congressman  Teague. 

Mr.  McClory.  I  am  interested  in  your  organization,  Mr.  Clark.  I 
would  like  to  know  what  kind  of  a  constituency  it  represents.  Do  you 
have  any  figures  on  the  number  of  members  you  have  ?  Is  it  representa- 
tive of  blacks  and  whites?  Does  it  inclucle  Moxican-Americans  or 
Spanish-speaking  people  ? 

How  generally  hela  is  this  position  that  you  are  stating? 

Mr.  Clark.  The  organizational  structure,  this  is  a  question  of  tlie 
Citizens  of  Neighborhood  Schools.  The  first  trip  to  Washington  we 
came  as  a  delegation  of  five  with  two  attonieys,  myself,  Pooo,  who  is 
a  Mexican-American,  and  Rev.  Jarrell  from  South  Oak  Cliff  High 
School,  who  is  a  supporting  teacher  and  minister  in  the  area. 

Those  people  are  members  and  active  people  working  on  this 
committee. 

Reverend  Jarrell  is  of  the  black  community  and  is  a  Negro. 

To  ans^yer  your  question  as  to  the  number  of  people  that  belong  to 
our  organization,  wo  have  a  vei-y  hard  time  defining  our  membership 
because  we  have  never  asked,  only  on  given  programs  within  the  Citi- 
zens for  Xoighborhood  Schools,  for  n  membership  and  we  are  very 
cautious  of  getting  a  list  of  peopio  s  ujanes  because  we  are  nonpartisan. 

We  are  nonpjrofitmaking  and  m  would  rather  not  have  a  list  that 
would  be  accessible  to  any  political  ramifications* 
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Jlr.  McClory.  Do  you  feel  that  your  organi;5ation  is  representative 
of  the  views  of  blacks  and  whites  and  Mexican-Americans  ? 

Mr.  Clajik.  Yes,  sir;  we  had  worked  with  these  communities.  As  a 
matter  of  feet,  the  Gallup  poll  taken  in  Dallas  on  forced  bu^ing  issues, 
white  was  9  to  1,  and  the  Negro  community  was  over  50  percent 
against  forced  busing. 

Mr.  McClory.  Thank  you. 

Air.  Brooks.  Would  you  introduce  the  lady  ? 

Mr.  Clark.  This  is  Joyce  DeHaven,  Mr.  Chairman.  She  lives  in  the 
JSoith  Dallas  area  of  our  city. 

STATEMEIJT  OP  MRS,  JOYCE  DeHAVEN,  NORTH  DALLAS,  TEL 

Mrs.  DeHaven.  Mr.  Chairman  and  membei-s  of  the  committee,  I 
thank  you  for  letting  mo  give  my  statement. 

Mr.  Brooks.  It  is  irregular  procedure  but  we  are  present  and  we 
'Will  hear  you  now. 

Mrs.  DeHavex.  It  is  very  short  and  I  hope  to  the  point. 

I  am  here  because  I  am  a  very  concerned  mother.,  I  am  concerned 
because  I  have  four  children  and  I  want  the  best  possible  education 
for  these  children.  I  am  tired  of  all  the  strife,  tension,  and  the  violence 
that  exists  in  Dallas  today.  I  want  my  children  to  have  the  be,st  possible 
education  in  an  atmosphere  of  cooperation  and  understanding. 

Discipline  is  something  you  cannot  teach  nor  can  you  teach  re- 
sponsibility nor  can  you  teach  integration  in  an  atmosphere  of  violence 
and  tension  r/hich  exists  in  the  public  schools  today. 

Since  our  courts  have  ordered  racial  mixing  by  busing,  tension  and 
violence  permeate  the  atmosphere  of  our  scl-ools  in  Dallas  today.  Since 
September  when  Dallas  started  forced  biT.,ing  because  someone  frit 
we  needed  this  racial  balance  in  the  public  schools,  the  oualitv  of  educa- 
tion has  gone  from  mediocre  to  practicallv  impossible.  The  grade 
standards  have  been  lowered  not  only  for  learning  but  for  extracur- 
ricular activities.  In  other  words,  if  you  want  to  trv  out  for  cheer- 
leader or  try  out  for  something  like  this,  the  sta  idards  have  been 
lowered,  and  if  you  have  gotten  a  "C"  last  vear,  you  probablv  will  get 
a  "B"  this  year. 

^Y\\oh  grades  ha^-e  been  mo^-ed  from  one  building  to  another  be- 
cause, of  court  orders  and  teachei-s  have  been  changed  after  2  or  8  weeks 
of  school  to  achieve  a  color  balance.  These  things  are  happening  to 
blacks  and  to  whites  and  to  Mexican- Americans. 

Some  teachers  in  my  two  daughters'  junior  hiirh  school  cla.sses  have 
taken  the  entire  class  period  to  explain  to  children  what  to  do  in  case 
of  a  riot. 

Classes  have  been  com plet<ely  disrupted  manv  times  while  the  teacher 
tries  to  discipline  a  student  instead  of  the  teacher  teaching  the  course. 

Basing  just  to  achieve  a  racipl  balanco  in  a  community  should  not 
be  the  sole  responsibility  of  the  public  srhools  in  this  country.  It  is 
futile  to  force  people  to  come  tosfether  with  tensions  and  animosities 
under  the  false  assumption  that  they  will  learn  better. 

You  cannot  force  a  child  to  learn.  Ho  does  not  learn  by  osr.iosis.  He 
must  be  taught  in  an  atmosphere  of  cooperation.  And  this  school  vear 
has  been  chaotic,  disruptive,  tension-fil'lod,  and  even  violent.  The  edu- 
caMon  of  the  students  has  been  more  on  .self-preservation  and  tnctics. 
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The  students  of  Dallas  have  for  all  practical  purposes  missetl  this 
year  in  their  lives.  They  have  been  moved  to  black  or  white  schools 
and  the  quality  of  education  has  dropped  as  a  result  of  forced  busing. 

Teachere  are  moved  to  get  a  perfect  racial  balance  regardless  of  their 
(jualifications.  Tensions  are  created  l)ecause  of  a  student  who  is  forced 
into  an  unfamiliar  surrounding,  and  violence  results  from  these 
tensions. 

Discipline  problems  arise  because  teachers  are  afraid  to  discipline. 

I  would  like  to  ask  tliis  committee  how  they  can  assure  all  of  the 
mothers,  black,  white,  and  Mexican-American,  that  their  children  will 
develop  into  mature,  socially  well-adjusted  adults  who  can  control  the 
destiny  of  this  country  and  obviously  forced  busing  is  not  the  answer. 

Mv.  Brooks.  Thank  you. 

I  will  ask  you  one  question. 

T  noted  that  you  stated  in  the  middle  of  j^our  second  to  last  para- 
graph '^students  have  for  all  practical  purposes  missed  this  year  in 
their  lives.  Tliey  have  been  moved  to  black  or  white  schools  and  the 
quality  of  education  has  dropped  as  a  result  of  forced  busing." 

Do  I  take  it  that  you  feel  there  are  schools  which  arc  scgreirated  in 
your  mind  as  black  <5chools  and  othci-s  as  white  schools? 

^frs.  DkHavex.  As  Dr.  Estes  pointed  out,  there  are  areas  in  Dallas, 
because  of  housing  patterns  and  because  of  changing  patterns,  you 
would  tem  more  black  and  more  white  than  you  would  both. 

^fr.,  BnooKS.  Any  questions,  gentlemen  ? 

I  want  to  say  we  thank  you  veiT  much,  Mi:s.  DeHaven,  for  coming 
here.  We  enjoyed  your  tei?timony. 

^fr.  Tkaoue.  May  I  ask  the  people  from  Dallas  who  have  not  been 
introduced  to  stand? 

^fr.  Brooks.  Please  do  so. 

Afr.  TEAotTE.  I  will  tell  the  committee  a  large  groun  of  them  left 
Dallas  last,  night  at  midnight  and  arrived  at  tlie  Ravbum  Building 
at  0  o'clock  this  morning. 

^[r.  Brooks.  We  are  delighted  to  have  you  here.  We  hope  it  has  been 
a  fniitful  and  successful  day  for  you. 

Tliank  you. 

Mr.  Brooks.  I  will  include  in  the  record  the  followinir  communica- 
tions statement  of  Hon.  William  L.  Dickinson,  a  U.S.  Representa- 
tive in  Congress  from  the  State  of  Alabamn. 

A  statement  of  Hon.  T.onis  Frey,  Jr.,  a  TT.S.  Representative  in  Con- 
gress from  the  Sfate  of  Floridn. 

A  statement  of  the  Philadelphia  T'rban  Conlit  ion.  Education  Task 
Force. 

T/Ctter  to  Cliairmnn  Celler  from  Mrs.  Barbara  Soltis,  executive 
secretary,  Pnronts  Rights  Organization,  Parma.  Ohio,  dated  KIsivch  8, 
1972. 

Letter  to  Chairman  Celler  from  R.  Lee  Dav^s,  Nashville,  Tonn., 
dflted  March  K  1072,  enc1o«;ing  his  letter  to  the  erlitor  of  the  Nashville 
Banner  of  March  (>. 

L<»tter  to  Cliainnan  Celler  from  Jean  Fair,  President,  the  Na- 
tional Council  for  the  Social  Studies,  Washington,  D.C.,  dated 
March  10,  1072. 

Letter  to  Cliairman  Celler  from  Jtulson  Bemis,  ^Unneapolis,  Minn., 
dated  March  7, 1072. 
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Statement  of  the  American  Baptist  Board  of  Education  and  Publica- 
tion and  the  American  Baptist  Home  Mission  Societies. 

Statement  of  Council  of  Chief  State  School  Officers. 

Statement  of  Mrs.  Kay  Copeland  on  behalf  of  tlie  Citizens  for 
Xeijorhborhood  Schools  of  Dallas. 

Statements  of  Mrs.  Jeanette  Guest,  on  behalf  of  Citizens  for  Neigh- 
borhood Schools. 

(The  correspondence  and  statements  referred  to  follow:) 

Statement  of  Hon.  Wm.  L.  Dickinson,  a  U.S.  iIepresextative  in  Congress 
From  the  State  of  Alabama 

Mr.  Chairman,  it  is  a  privilege  to  come  before  your  committee  in  suppnr*^  of 
legi.slation  to  prohibit  the  forced  bnslng  of  school  children.  Two  years  ago  last 
month.  I  led  a  special  order  on  the  floor  of  the  Hou.se  of  Representatives  to  present 
the  South's  position  on  htisinjj  to  the  members  of  the  House.  At  that  time.  I 
predicted  this  problem  would  inevitably  spread  tiiroughont  this  eonntry,  and  I 
believe  my  predictions  have  proven  true.  Now  it  seems  that  the  htie  and  cry 
against  busing  has  grown — and  hopefully  now  that  the  rest  of  the  nation  is 
suffering  we  will  see  some  concrete  re.snlt  to  stop  this  arbitrary  nnd  artificial 
requirement  that  various  schools  come  tip  to  a  certain  percentage  of  rncial  en- 
rollment totally  disregarding  the  neighborhood  school  concept. 

I  am  unalterably  opposed,  and  always  will  be,  to  busing  school  children  away 
from  their  homes  and  away  from  their  nonnal  schools,  sometimes  as  mncli  as  10 
or  15  miles,  to  schools  where  they  are  strangers  and  where  they  are  out  of  theii 
natural  habitat— schools  which  they  do  not  wish  to  attend.  Mr.  Chairman,  T  refer 
to  borh  Maek  and  white  students  who  want  to  go  to  their  neighborhood  schools 
and  who  want  to  stay  with  their  families  and  friends.  These  students  do  not 
want  to  be  hnsed. 

It  i<s  not  my  intention  to  debate  the  merits,  or  not.  of  integration  oppo<:od  to 
segregation.  We  recognize  what  i««  the  law  of  the  land,  hut  it  is  my  cofit^>ntion 
that  some  bureaucrats  in  the  Federal  government,  while  thev  might  recognize 
what  is  the  law  of  the  land,  choose  to  ignore  the  law  of  the  land. 

I  contend  that  busing  to  achieve  integration  i.s  contrary  to  laws  already  on 
the  statute  books  Title  IV  of  the  1904  Civil  Higlits  .\ct  states:  ^'De.^etrrcz  ition 
does  not  mean  fi<signment  of  students  to  schools  in  ordrr  to  overcome  racial 
imbalance  and  n<»thing  in  the  title  shall  authorize  a  court  or  any  official  to  order 
the  transportation  of  student.s  from  one  school  district  to  another  in  order  to 
achieve  racial  balance.**  In  succeeding  years,  the  Court  has  invented  the  arti- 
ficial distinction  betwwn  "de  facto**  and  "de  jure'*  segregation,  and  claimed  that 
language  in  the  Civil  Rights  Act  which  forbade  the  assignment  of  students  to 
public  schools  in  order  to  overcome  racial  imbalance  referred  onlv  to  "de  facto** 
segrecration.  In  point  of  fact,  the  intention  of  Congres.s  in  inclwling  this  lan- 
guage was  exactly  the  opposite  of  the  Coiirt*s  interpretation.  Without  question, 
the  Courts  have  fiagrantly  distorted  the  legislative  intent 

The  Supreme  Court  in  its  1J*54  decision  ruled  that  students  have  a  riffht  to 
quality  education  regardless  of  race,  creed,  or  color.  Now  the  courts  seem  to 
f.ay  that  regardless  of  your  race,  creed,  or  color,  quality  education  is  or,t— a 
goal  of  the  past. 

It  has  been  the  custom  for  generations  for  the  public  schools  to  bo  the  center 
or  focal  point  of  the  community.  When  one  moves  into  a  new  neighborhood,  the 
first  consideration  is  the  proximity  of  the  ucigbhorhood  school  and  the  qinMtv 
of  the  education  that  is  offered.  .\t  least,  that  used  to  be  the  prime  considera- 
tion. Today  one  has  to  determine  whether  or  not  busing  will  plav  a  part  or  their 
child*s  daily  routine, 

Forred  busing  not  only  has  a  detrimental  effect  on  children  who  are  taken 
from  their  familiar  environment  where  they  have  established  good  friends,  but 
it  is  most  expensive*  to  main*nin  a  massive*  Jnisfv^-  *!v^f^m,  K'?u^ation  cosf--  .ire 
ri.sinc  fast  enough,  so  why  should  wo  amiernte  ^h(»^e  co.sts  bv  insiilnting  nnd 
maintaining  inas<^ivc  for^^ed  busing  systems  that  the  parcnts'and  children  do 
not  want  in  the  first  place? 

.\s  parent**,  we  are  concerned  rbout  our  children \s  education.  We  want  the  best 
edn(^tion  available  for  them,  hut,  at  the  same  time,  we  want  our  right  under 
the  Constitution— freedom  of  choico— the  law  of  the  land.  Under  the  forced 
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busing  system,  if  a  child  chooses  to  go  to  a  school  two  blocks  from  Iils  hoMe 
he  may  be  denied  that  right  and  be  bused  20  miles  to  another  school.  We  must 
secure  for  all  the  citissens  of  the  United  States  their  inalienable  right— freedom 
of  choice.  Forced  busing  is  not  the  answer.  "wium 
Nothing  could  be  fairer  than  freedom  of  choice,  for  it  is  the  freedom  of  every 
school  child  and  public  school  teacher  (or  other  public  employee),  black  or  white 
to  choose  the  school  (or  job)  of  his  or  her  choice.  The  government  should  not 
have  the  power  to  comi>el  one  to  attend  a  distant  school  purely  for  sociological 
theyTre?^^"  ^    ^^"^  started  concentrating  on  educatin;?  children  w^ere 

I  am  sure,  Mr.  Chairman,  that  my  many  colleagues  who  have  appeared  be- 
fore this  committee  to  testifby  in  favor  of  anti-busing  legislation  have  ably 
stated  the  case  for  thepe  Mils  and.  therefore,  I  will  not  take  any  more  of  your 
ume.  1  will  only  offer  my  sincere  hope  that  the  conclusion  of  those  hearings  will 
bnng  legislation  to  the  floor  of  the  House  of  Representatives  proposing  an  amend- 
ment to  the  Constitution  to  end  arbitrary  forced  assignment  to  schools  or  Joba 
because  of  race,  creed,  or  color  ov,uuuio  ui  ju4i» 

Thank  you.  Mr,  Chairman. 


Statembnt  of  Uox.  Louis  Fket,  Jk„  AU.S,  Representative  in  Congress 
Pko.m  the  State  of  Flohiua 

•^/fL^^^''"™^":^  appreciate  having  the  opportunity  to  appear  before  this  com- 
Uontf  our-S^^^  ^"  ^"^^"^     '  —  -tegra- 

Similar  to  other  resolutions  before  this  Committee,  H,R,  Res  75  which  I 
intrwluced  prohibits  the  issuance  of  an  order  b-  any  U.S,  official  or  court:  re- 
^"k.  f""  transportation  or  busing  of  pupils  from  one  school  to  another  or  one 
school  district  to  another  to  attend  any  other  school  against  the  choice  of  his  or 
SreSn/'  ^"""^  ^''^''''^       "^'^  established  purposely  to  perpetuate 

It  is  no\y  18  years  since  the  Supreme  Court  held  in  the  historic  Brotm  v  Board 
vinS^fnn  n?  H^o'''^^^^'  state<ompelled  racial  segregation  in  public  schools  is  a 
\io  ation  of  the  eaual  protection  clause  in  the  14th  amendment  The  underivinc 
rationale  was  that  each  American  regardless  of  race,  creed  or  color  is  entitled 
to  the  best  education  possible,  enciciea 

Any  form  of  stateKromiHJlled  segregation  is  inherently  discriminatorv  and  ab- 
horrent to  our  constitutional  form  of  government..  However  in  the  intervening 
years  since  that  landmark  case,  successive  court  decisions  and  administrative 
actions  have  not  only  set  back  the  movement  toward  integration,  but  also  led  to 
a  deterioration  in  the  quality  of  education  in  this  country. 

Most  recently,  the  Supreme  Court  last  year  in  Suyin  ^.  Charloiie-Mccklcnhuro 
Board  of  Education  held  that  school  boards  have  an  affirtmtive  duty  to  arrange 
all  aspects  of  their  school  policies— assignment  of  pupils,  faculties  and  staff!s 
transportation,  school  construction,  and  zoning— to  remove  all  racial  identifica- 
court- "       ^^^^^^        "extensive  busing  is  within  the  remedial  powers  of  the 

This  recent  decision  culminating  a  long  line  of  dedsions  and  administrative 
rulings  by  HEW  acting  under  the  Civil  Rights  Act  of  1004  have,  as  I  mentioned, 
actually  retarded  the  movement  toward  integration,  *"^"tiuneu, 

Our  objectives,  it  seems  to  me,  have  become  confused.  Since  1954  the  principle 
of  segregrtion  has  been  effectively  denied,  those  who  held  it  have  been  made 
to  repudiate  it,  and  the  rigid  legal  structure  that  embodied  it  has  been  destroved 
But,  as  experience  has  shown^  to  dismantle  the  official  structure  of  segregation' 
even  with  the  good  faith  cooperation  of  local  auihorities,  does  not  necessarilv 
create  integrated  schools,  anymore  than  integrated  schools  are  produced  in  the 
Aorth  by  the  absence  of  an  official  structure  of  school  segregation. 

By  going  beyond  disestablishing  segregation  and  forcing  integration  by  the 
use  of  "extensive  busing'*  and  other  methods  we  have  produced  the  abstird  re- 
sult of  reseoregation.  Integration  reaches  a  tipping  point.  If  whites  are  bus*«ed 
or  sent  to  constitute  a  minority  in  a  school  that  is  largely  black,  or  if  blacks  are 
sent  to  constitute  something  near  half  the  population  of  a  school  that  was  for- 
merly white  or  neariy  all  white,  the  whites  fl(»e  and  the  school  becomes  all  or 
neariy  all  black.  Resegregation  sets  in,  blacks  simply  changing  places  with  whites 
The  whites  move  within  a  city  or  out  of  it  into  the  suburbs  so  that  under  a  system 
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of  zoning  tiioy  are  in  wliitr-  schools  because  the  <;chools  refl(*et  residential  segre- 
gation, or  they  flee  the  jmblic  school  system  altogether  into  private  and  imro- 
chial  schools. 

Not  only  is  "extensive  husing"  actually  harming  the  cause  of  civil  rifrhts  by 
''resegregntion"  and  heightening  racial  tensions,  but  it  is  also  diminishing 
the  quality  of  education  which  our  children  receive. 

Who  is  to  pay  for  all  this  busing?  The  Sunreme  Court  in  its  de<-isions  does  not 
authorize  or  appropriate  funds  to  implement  desegregation  plans.  And  the  costs 
are  substantial,  both  hi  dollars  and  energy  and  time  devoted  to  adiuinistering 
such  schemes. 

For  example,  u  sc!iool  board  official  fnmi  Vero  Beach.  Florida  write.«5 : 

"In  our  county  the  busing  of  the  small  children  in  the  elemental ry  schools  np 
to  grade  5  has  been  a  real  problem  and  an  additional  cost  to  the  taxpayer  that 
does  not  reap  any  real  benefit,  o*^her  than  to  say  that  we  Imve  integrated 
schools  .  . .  The  actual  cost  at  the  time  we  had  to  go  to  busing  was  an  additional 
10  new  buses,  staggered  hours  of  the  s<-hools,  with  all  buses  making  additional 
runs  and  of  coursw*  runr'ng  ui»  more  mileage  in  a  shorter, periml  of  lime,  which 
will  make  us  have  to  bu,*  new  buses  every  7  years  rather  than  the  10  year  i>eri(Hi 
that  we  have  used  for  year*^.** 

And,  Mr.  Chairman,  pursuit  of  a  policy  of  integration  esi)ccially  in  metropolitan 
areas  where  whites  are  fleeinr  to  the  residentially  segregated  neighlK>rhoods  or 
suburbs,  is  going  to  eventual! 7  inquire  pursuit  of  the  whites  with  busloads  of 
inner-city  black  children.  Very  substantial  resources  would  be  needed  that  have, 
as  yet,  not  been  committed  by  any  city. 

Let's  stop  this  insanity  before  the  itenchant  to  rearrange  our  ^social  .svsteni  de- 
stroys the  very  foundation  upon  which  our  society  i.s  built:  (juaUty  public  educa- 
tion for  all  our  citizens. 

Instead,  energies  and  resources  could  be  more  effectively  used  to  train  teachers, 
improve  facilitie.s,  and  fund  experimental  attempt^s  to  improve  the  quality  of 
education. 

It  might  also  be  noted.  Mr.  Chairman,  that  the  bunlen  of  financing  through 
taxes  the  bu.se.**,  drivers,  and  new  consolidated  schools  which  replace  the  neighbor- 
h(»od  scht>ol  falls  the  hardest  on  those  who  can  least  afford  it  and  also  tho^^o  for 
whom  improvement  in  educational  quality  would  mean  the  most. 

Furthennore,  our  children  are  being  used  as  pawns  in  a  national  chess  game 
calle<l  "social  engineering.'*  Anyone  who  has  seen  a  group  of  weary  little  children 
laden  with  lunchboxes  and  books  waiting  in  the  dark  or  in  the  snow  for  the  long 
ride  h(»me.  must  have  doubts  about  busing.  One  letter  typical  of  the  many  I  re- 
ceive, reads : 

*'In  (mr  case,  our  child  will  be  traveling  14  miles  to  school  having  to  arise  2 
hours  earlier  than  usual,  also  possibly  having  to  stand  on  this  bus,  and  will  not 
be  able  to  participate  in  sports  which  is  also  an  important  part  of  his  education. 
Ko  one  ever  learned  anything  riding  on  a  bus  which  no  doubt  will  tire  the  child 
to  the  extent  that  upon  arrival  at  school,  be  cannot  concentrate  on  studies.  .  .  ." 

Moreover,  more  buses  and  longer  drives  to  s<'hool  increase  the  chances  of  ac- 
cident. The  number  of  bills  introduced  in  this  Ccmgress  on  safety  standards  for 
school  buses  reflect  the  inadefpiacy  of  i)n\sent  standards  and  the  national  concern 
f o  r  the  .safety  of  ou  r  children . 

By  abolishing  the  neighborhood  school,  we  are  also,  Mr.  Chairman,  in  effect 
widening  the  "generation  gap"  between  parent  and  child.  Busing  to  distant  schools 
makes  parental  concern  and  involvement  with  the  education  of  their  children  all 
the  more  difflcult..  The  involvement  of  cohesive  communities  of  imrents  with  the 
schools  not  only  result5  in  closer  ties  between  parent  and  child,  but  also  results 
in  more  res^ponsive  education.  The  cooperation  of  school  officials  and  parents,  fur- 
thermore, produces  a  more  socially  stable,  disciplined  school  environment. 

In  summary,  once  the  official  structure  of  segn»gation  has  l>een  dismantled  and 
a  parent  has  the  freedom  to  choose  where  to  send  his  or  her  child,  any  attempt 
to  use  rirtiflcial  means  .«^uch  as  busing  to  achieve  numerical  integration  becomes 
self-defeating.  Less  economically  and  sm-ially  costly  means  such  as  residential 
zoning  and  pairing  are  available  to  stimulate  integration.  The  objective,  it  .seems 
to  me,  is  to  improve  the  quality  of  education  for  all  our  citizens  and  not  the 
achievement  of  a  ratio  or  percentage  that  bears  no  relation  to  educational  m»eds. 
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The  rniLADELTHiA  Urban  Coalition— Education  Task  Fouce 

POSITION  PAPER  ON  BUSING  TO  ACHIEVE  RACIAL  INTEGRATION 

The  score  of  Anti-Busing  resolutions  which  havo  bren  inundating  the  United 
States  Congress  is  a  blatant  attempt  to  circumvent  the  Supreme  Court  decision 
on  May  17.  1954,  which  calls  •'segregated  schools  inherently  inferior."  It  gives 
those  who  are  segregated  a  false  sense  of  inferiority  while  imiwsuig  a  false  sense 
of  superiority  on  the  segregator. 

The  hue  and  cry  about  busing  to  achieve  balance  is  an  attempt  to  switch  the 
real  issue— integration.  This  sudden  concern  about  the  busing  of  children  smacks 
of  racism  because  more  than  256,000  yellow  school  buses  transport  20,000.000 
pupil.s,  which  is  65  percent  of  the  nation*s  public  school  pupils,  2.2  billion  miles 
annually. 

Busing  is  an  everjday  fact  of  life  in  both  rural  and  suburban  communities. 
Busing  has  just  become  an  emotional  i.ssue  since  the  Black  pupil  ix»pulatlou  has 
passe<l  that  of  the  white  in  the  ma.1or  cities  across  this  country.  It  is  ironic  that 
at  a  time  when  ^J^aw  and  Order"  is  on  the  lips  of  so  many  iKH>ple,  and  it  has  he- 
come  a  political  expedient  that  such  a  massive  attempt  to  circumvent  the  law  of 
the  land  by  tlies<»  same  devotees  is  endeavorwl. 

The  public  must  not  be  fooled  or  caught  up  with  this  rash  of  resolutions  which 
have  bwn  introduced  in  both  chanilK?rs  of  the  Congress.  The  concept  of  neigh- 
borhood schools,  freedom  of  choice,  and  the  prohibition  of  busing  to  achieve  racial 
balance  are  the  niceties  which  attempt  to  disguise  appeals  to  fear  and  prejudice 

Politicians  must  stop  using  the  busing  issue  to  inflame  people  to  gain  political 
favor  in  this  presidential  election  year.  It  is  even  more  unfortunate  that  the  Presi- 
dent of  this  country  has  felt  constrained  to  join  in  this  campaign. 

Each  of  these  proi)osed  constitutional  amendments  allows  six  years  for  passage 
of  same  which  indicates  the  political  exi>ediency  of  their  being  introduced  at  this 
time, 

William  O.  Miller,  Cochainnon. 


Lee  Davis  and  Associates,  Inc., 
„  ^  Nashville,  Tenn.,  March  8, 1912. 

Hon,  Emanuel  Celler, 
Chairman,  House  Judiciary  Committee, 
Hayhnm  Office  Building, 
Waf<hinffton,  0.(\.^ 

Dear  Mr.  Celler;  Please  enter  this  as  my  testimony  in  the  hearings  before 
your  Committee  regarding  busing  legislation. 

I  am  opposed  to  forced  busing  to  obtain  racial  balance  and  I  urge  your  Com- 
mittee to  recommend  the  strongest  possible  legislation  which  will  stop  the  busine 
as  soon  as  imssible. 

Attached  is  a  copy  of  my  letter  to  the  editor  of  the  Nashville  Banner  of  March 
Cth,  As  a  long  time  Methodist  layman,  I  get  calls  from  Methodist  lavmen,  as 
well  as  others,  asking.  "What  can  we  do?".  My  letter  to  the  editor  was  to  help 
some  of  the  silent  majority  express  their  opinions  through  proper  channels. 

We  are  proud  that  our  Tennessee  Senators,  Baker  and  Brock,  supported  by 
onr  Congressman  Dick  Fulton  and  all  the  other  Tennessee  Representatives,  as 
well  as  the  Governor  and  the  Mayors  have  already  expressed  themselves  loudly  in 
an  effort  to  stop  the  busing. 

I  would  like  to  say  in  the  strongest  language  possible  that  our  children  cannot 
afford  to  pay  the  price  of  the  damage  to  their  education,  health,  and  morale 
through  the  forcc<l  busing.  They  will  never  be  able  to  relearn  what  they  have 
missed  in  this  frustration  and  confusion. 
Very  sincerely  yours, 

_  R  Lee  Davis,  PrcHident. 

Enclosure, 
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[Vvom  the  Nashville  Banner,  Mar.  C,  1972} 
To  Help  Halt  Busing 

On  Wednesday  morning  I  got  seven  telephone  calls  from  Methodist  laymen, 
objecting  strenuously  to  the  contents  of  an  item  in  the  morning  paper,  stating  that 
Dr.  Joseph  Yeakel,  General  Secretary  of  the  Board  of  Evangelism,  United  Meth- 
odist Church,  planned  to  testify  before  Rep.  Emmanuel  Celler's  Judiciary  Com- 
mittec  in  Washington  on  March  9.  Dr.  Yeakel  wa«  quoted  as  saying  he  would 
testify  in  favor  of  busing  and  against  the  anti-busing  legislation  now  pending. 
Thp  Isiymon  were  asking  what  can  we  do  to  off-.*5et  this  kind  of  testimony.  esi)ecial- 
ly  the  implication  in  the  item  that  Dr.  Yeakel  represents  the  Methodist  Church. 
I  am  sure  Dr.  Yeakel  would  state  very  positively  that  he  is  speaking  as  an  in- 
dividual and  not  for  the  Church.  I  agree  with  the  Laymen  that  because  Dr. 
Yeakel  is  a  minister  and  an  employee  of  tiie  Methodist  Church,  that  he  should  be 
more  sensitive  to  the  possible  implication  in  the  news  media. 

My  answer  to  the  Laymen  as  to  what  to  do  is,  first,  let's  agree  with  Dr.  Yeakel 
that  the  ultimate  goal  must  be  'Equality,  integrated  education.''  Secondly,  let's 
agree  that  Dr.  Yeakel  as  a  citizen  has  a  right  to  express  a  personal  opinion 
before  any  representative  body,  but  also  every  other  citizen  has  the  same  right 
and.  I  feel,  strong  responsibility  and  duty  to  make  his  wishes  known  through  all 
proper  political  chnnnels. 

In  the  history  of  our  state  and  nation,  I  do  not  know  of  any  matter  on  which 
almost  everyone  agrees  that  busing  to  force  a  racial  balance  i.s  not  justifiable 
and  is  doing  irreparable  dama^xe  to  children  and  the  school  system  in  the  com- 
munity. When  every  elected  representative  in  Tennessee,  including  our  two  Sena- 
tors, nine  Oon?res«imen.  the  Governor,  the  Mayor,  Metro  School  Board,  supported 
by  President  Xison's  recent  statement,  and  the  recent  debates  in  Congress,  pend- 
ing legislation,  it  means  that  they  have  gotten  tlie  mess.n2re  from  the  homefolks 
and  are  going  to  do  something  about  it. 

They  know  and  we  all  know  that  this  great  nation  was  built  around  the  family 
and  the  community.  Every  neighborhood  consisted  of  a  group  of  homes,  churches, 
and  schools  and  every  neighborhood  represented  its  government  through  pre- 
cincts, wards,  and  districts.  The  P.T.A.*s  in  every  community  have  been  the  prin- 
cipal source  of  communication  between  the  home  and  the  school.  The  long  haul 
busing,  simply  to  create  an  artificial  balance  between  the  races  makes  the  work 
of  the  P.T.A.  and  all  other  neighborhood  activities  imposi^ible.  This  is  the  real 
daniatre  being  done  to  our  nation.  It  is  not  changed  quickly,  the  damage  to 
the  children  and  the  educational  system  will  require  years  or  generations  to  re- 
cover, if  ever. 

Here  is  what  I  am  doing  and  I  urge  everyone  to  do  the  same.  Write  a  short 
letter  to  Representative  Emanuel  Cellers,  Chairman,  House  Judiciary  Committee 
21.37  Ray  burn  Bldg.,  Washington,  D.C.  and  say  you  want  to  express  your  opinion 
before  the  Committee  in  writing  to  go  into  the  recor**  of  the  hearings  and  you 
want  to  vote  against  busing  and  for  anti-busing  legislation.  Write  another  letter 
or  send  a  copy  to  both  our  Senators,  Baker  and  Brock,  and  to  your  Congressman 
and  congratulate  them  for  the  strong  effort  they  have  already  made  in  this  mat- 
ter and  urge  them  to  redouble  their  efforts,  which  they  will  be  glad  to  do,  know- 
ing they  have  your  full  support  Then  write  a  letter  to  President  Nixon,  con- 
gratulate him  for  his  recent  courageous  effort  to  build  a  bridge  for  peace  through- 
out the  world,  but  remind  him  also  that  a  bridge  of  peace  must  have  a  solid 
foundation  in  this  nation  and  that  begins  with  the  neighborhood  school  system 
and  urge  our  President  t^  take  immediate  action  to  bring  the  forced  busing  to 
an  end. 

R.  Lee  Davis. 


JUDSON  BEMiS, 

M1nmapoU$t  Minn,t  March  7, 1972. 

Hon.  Emanttel  Celler, 
Chairman,  Committee  on  the  Judiciary ^ 
Home  of  RcprescntativcBt 
Washington^  D,C. 

Dear  Mb.  Celleb:  Your  Committee  has  before  it  a  number  of  bills,  including 
proposed  amendments  to  the  Constitution  of  the  United  States,  relating  to  busing 
public  school  students  for  purposes  of  achieving  racial  balance  within  the  school 
system. 

I  would  respectfully  like  to  request  an  opportunity  tc  testify  before  your  Com- 
mittee on  this  subject,  but  unfortunately  I  have  to  be  out  of  the  country  for  a 
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period  during  the  next  thirty  days  and  my  remaining  travel  schedule  is  such  that 
even  if  you  were  to  grant  me  that  favor,  the  chances  of  my  being  within  reach  of 
Washington  at  the  convenience  of  the  Committee  are  slight ;  consequently  I  would 
like  to  present  my  views  to  the  Committee  in  the  form  of  this  letter,  and  will  hope 
that  they  may  be  of  interest 

First,  perhaps  I  should  present  my  qualifications:  For  thirty  years  I  have  been 
closely  associated  with  minority  education  through  service  as  a  Trustee  of  Fisk 
University,  Nashville,  Tennessee,  a  liberal  arts  college  with  a  predominately,  but 
not  exclusively,  black  student  body.  Also  I  have  been  involved  in  secondary  educa- 
tion having  served  a  few  years  ago  several  terms  as  a  Trustee  and  also  as  president 
of  the  board  of  trustees  of  an  independent  school.  I  was  one  of  14  Minneapolis 
businessmen  who  assisted  in  the  birth  of  the  Minneapolis  Urban  Coalition,  sub- 
sequently serving  on  its  board  of  directors,  executive  committee,  as  its  treasurer 
and  for  a  term  of  one  year  as  its  chairman.  Until  last  year  I  was  president  and 
am  now  oliairman  of  one  of  Fortune's  500  largest  industrial  companies.  One  of  inv 
associates  in  our  company  is  serving  A  6-year  term  on  the  Minneapolis  School 
Board  and  currently  is  chairman  of  that  body. 

Appropriate  education  of  high  quality  surely  is  an  essential  incrredient  in 
preparing  our  youth  for  a  responsible  constructive  place  in  our  society  today. 
I  say  ''appropriate"  education  because  it  seems  to  me  that  differing  kinds  of  in- 
terests and  careers  call  for  differing  kinds  and  levels  of  education.  Appropriate 
education  of  high  quality  surely  should  be  available  to  all  our  youth  regardlessj 
of  race. 

Because  of  the  extensive  history  of  low  quality  education  existing  in  segregated 
.vehonls,  we  have  drawn  the  conclusion  that  all  we  have  to  do  to  improve  the 
quality  of  that  erlucation  Is  to  integrate  our  schools.  While  I  agree  that  "separate 
hwt  equal"  is  not  hy  any  means  enough,  it  does  not  follow  that  common,  or  inte- 
grated schools  of  poor  quality  is  an  adequate  answer  either. 

Tl;e  thrust  of  our  long-range  solution  to  the  problem  of  educating  properly 
our  children  must  he  in  the  direction  of  quality  education  and  student  bodV 
raeinl  balance.  Neither  one  hy  itself  is  sufficient. 

Tt  is  most  unfortunate  that  "busing"  has  beoome  such  a  highly  charged,  emo- 
tional issue  because  certainly  in  any  over-all  well  conceived  plan  to  achieve  both 
quality  education  and  racial  balance  in  our  schools  in  any  practical,  ccopomie 
way.  busing  in  some  degree  is  an  essential  tool.  Like  any  other  tool,  it  can  he  used 
excessively..  Sensibly  used  it.  in  itself,  obviously  cannot  bo  harmful  in  any  wav. 
Tf  it  can  be.  then  W(»  should  concern  ourselves  immediately  with  the  dangerous 
plight  of  all  our  rural  children  to  whom  a  45  or  even  CtO  minute  1ms  ride  is  as 
nat^:ral  as  corn.  We  would  then,  of  course,  also  have  to  re-establish  tho  T.ittle  Rod 
Sc1wu)1!k)tiso— tljc  "nei^^'hborhood  school"  of  country  areas,  which  incidentally 
were  abandoned,  over  considerable  dissent,  for  economic  reasons.  Apparentlv, 
'  neighborhood  sehords"  must  go  when  budgetary  considerations  indicate,  but 
nin^f  stay  when  considerations  of  racial  bias  indicate. 

I  respectfully  but  deeply  hope  that  the  Congress  will  rise  above  emotion, 
above  politics,  above  pettiness  and  recognize  a  school  bus  for  what  it  should  be, 
a  rule  to  an  educational  opportunity  of  the  highest  <iuality. 

As  for  amending  the  Con.stitution  of  the  United  States  to  prohibit  school  bns- 
ini;.  for  whatever  reascm,  what  a  travesty  on  and  insult  to  that  great  document 
drawn  to  implement  the  principles  enunciated  in  the  Declaration  of  Independ- 
ence, including  the  concepts  of  equal  opportunity  and  freedom  of  the  individual  \ 
Did  we  learn  nothing  from  the  fiasco  of  the  18th  Amendment  The  Constituticm 
must  treat  "what",  not  "how".  Busing  is  a  "how".  Try  translating  that  *'Jiow" 
into  its  "what"  counterpart— the  basic  principal  involved— and  sec  how  it  would 
look  as  part  of  The  Coastltution  of  the  United  States,  that  document  dedicated 
to  protecting  the  rights  of  each  and  every  citizen  against  intolerance,  bigoti-v 
and  even  simple  binnan  failing. 
Sincendy, 

Jt'DSON  BK^ns. 


Statkment  of  the  American  Baptist  Board  op  EnrcATioN  and  Pubucation 
AND  THE  American  Baptist  Home  Mission  Societies 

Mr.  Chairman,  my  name  is  Leonard  L.  Smalls.  I  am  pastor  of  the  Fifty-Ninth 
Street  Baptist  Church  and  Chairman  of  the  Haven  House  Community  Service 
Center  in  Philadelphia  (alternate  witnesses  are:  The  Reverend  Mr.  Amos  John- 
son. Director,  Fellowship  House,  Philadelphia,  Pennsylvania,  and  Dr.  E.  Theo- 
dore Jones,  Associate  Vice  President  of  Student  Affairs,  Temple  University, 
SO-440— 72— pt.  '1  25 
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Philadelphia,  Peimsylvnnia).  I  am  prcsonting  this  testimony  on  behalf  of  the 
American  Baptist  Board  of  Education  and  Publication  and  the  American  Baptist 
Homo  Mission  Societies.  These  organizations  are  two  of  the  national  agencies 
of  the  American  Baptist  Convention,  a  national  church  of  1.5  million  member'^. 

I  would  first  like  to  .«:uinmarize  the  position  of  our  two  agencie.s  on  the  issue 
before  thi.s  committee.  You  are  cou.sideriug  a  number  of  propostMl  (Vmstitutional 
an<*ndments  designed  to  prevent  or  limit  tlie  transporting  of  public  school  stu- 
^♦•ur.«?.  Such  amendments  reject  the  transporting  of  students  as  a  way  of  over- 
coming the  racially  discriminatory  assignment  of  students  to  certain  schools. 
(1)  Wo  Mieve  that  this  is  not  the  kind  of  issue  that  should  be  dealt  with  by 
a  Constitutional  amendment.  (2)  We  support  all  moves  to  provide  integratecl 
edncation  in  all  sections  of  our  coimtiy  because  we  believe  the  best  education 
will  result  from  multi-cnltural  exiwsure  and  through  equalizing  educational 
opportunities.  (3)  We  believe  that  the  transporting  of  students  is  one  legitliuate 
nnd  often  necessary  way  to  eciualize  educational  opportunity.  (4)  We  believe 
that  the  debate  about  transporting  students  should  not  cloud  the  i'^sne  of  the 
needing  to  invest  much  more  of  onr  nation's  resotirces  in  the  iniprovinn:  of  our 
public  schools.  Our  position  is  based  on  a  number  of  resolutions  of  our  American 
Bnntist  Convention  passM  by  delegates  from  our  churches.  These  re.solntions 
fn\or  desegregation  of  all  public  facilities  and  equal  opportunities  for  all  race.s 
a'».*  reject  the  concept  that  equal  education  can  bo  carried  out  in  so  called 
"separate  hut  equal"  facilities.  So  that  you  can  underst^ind  the  tone  and  content 
of  some  of  our  resolutions,  let  me  quote  from  a  few  : 

In  1004.  the  American  Baptist  Convention  in  its  resolutions  said:  "We  rec- 
ognize that  during  the  past  ten  years  in  America  and  that  it  was  a  logical  next 
step  for  the  Supreme  Court  to  declare  two  yoaT<  atro  that  our  public  schools- 
must  be  integrated  to  assure  equality  of  educational  opportunity. 

"We  fully  support  the  Supreme  Court  decision  and  denlore  the  resistance  to 
this  decision  in  certain  states  where  integration  of  public  education  has  met 
organized  opposition. 

"Onr  Convention  has  spoken  out  aga1n.<:t  segregation  and  has  repeatedly  urged 
church  leaders  to  work  as  unceasingly  for  a  nonsegrecraterl  church  as  for  nn 
integrated  society.'*  On  the  same  matter  in  IDGo,  the  American  Bapti.st  Conven- 
tion .said : 

"We  confess  that  un-Christian  housing  practices  have  offered  racial  chettos; 
that  un-Christian  employment  practices  have  placed  severe  econmie  restrictions 
upon  the  non-white;  that  un-Christlan  educational  practices  have  created  segre- 
gnted  .schools  often  of  poor  quality,  which  have  left  many  young  people  educ.n- 
tionally  handicapped :  and  that  un-Cnnsstian  community  life  has  exc1ude<l  the 
non-wnites  from  participation  in  the  political  and  civil  life  of  the  community 
and  the  nation.  Discrimination  in  housing  and  segregated  schools  have  prevented 
children  from  havincr  playmates  and  sc^hoolmates  of  a  different  racial  background 
and  have  left  them  ill-prepared  to  live  in  an  integrated  world.  Tbe  poor  e<luca- 
tion  that  Xecro  children  have  often  received  both  in  the  North  and  in  the  South 
and  discrimination  in  employment  have  prevented  adults  from  having  coworkers 
of  a  different  racial  background  who  carry  responsibility  on  an  equal  or  higher 
level. 

"Thus  barriers  of  racial  discrimination  bave  kept  people  from  knowing  eacb 
other  a.s  friends  and  equals  and  have  placed  upon  the  non-white  an  unjust  burden 
of  poor  housing,  meager  job  opportunities,  limited  income,  restricted  participa- 
tion in  national  life,  disfranchisement  and  unequal  treatment  by  law." 

And  again  in  1071.  the  American  Baptist  Convention  said:  "Onr  communities 
are  divided  into  a  variety  of  fragments ;  e.g.,  white  middle  ela.ss  families  in 
Suburban  dovelopments.  the  poor  in  slums  or  housing  projects,  the  elderly 
in  high  rise  apartments,  racial  and  ethnic  groups  in  confining  and  limited 
neighborhood.s. 

"All  people  uTO  bound  into  one  interdependent  economic/political  community. 
This  existing  oneness  is  denied  and  fractured  by  many  separate  mnnici])jiHtles, 
disparate  tax  rates,  housing  codes,  educational  sy.stems,  and  inadequate  trans- 
portation. Inner  city  areas  frequently  are  abandoned  to  deterioration  and  ex- 
ploitation by  unscrupulous  interests  with  high  density  of  population,  poor  schools 
and  inadequate  public  services.  Competition  for  basic  services  pits  one  group 
against  another  in  unhealthy  tension." 

TiCt  me  now  expand  upon  the  points  summarized  above.  We  believe  to  n.se  the 
Constitutional  amendment  route  to  deal  with  this  iRsue  is  unwise  and  unjustified. 
The  Constitution  is  a  document  of  great  principle  set  in  a  general  form  that  can 
be  adapted  and  applied  to  changing  circumstances.  To  approve  such  an  amend- 
ment is  to  clutter  up  the  Constitution  with  details  that  will  weaken  it  in  the  long 
nm. 
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We  further  believe  that  to  use  the  Constitutional  amendment  route  is  to  by- 
pass the  checks  and  balances  system  built  into  our  form  of  government.  Beginning 
In  1934,  the  courts  have  taken  significant  steps  in  interpreting  the  Constitution 
anil  in  ordering  the  integration  of  public  facilities.  Our  Convention  has  many 
times  welcomed  and  affirmed  these  developments.  Martin  Luther  King,  Jr.,  who 
wan  one  of  our  pastors  an  many  more  of  our  pastors  and  laymen  and  lavwomen, 
gave  of  their  very  lives  to  the  cause  of  freedom  for  all  people.  If  it  lie  "the  case 
that  political  considerations  now  dictate  a  temporary  reduction  of  the  pace  in 
carrying  out  the  1954  Supreme  Court  decision  and  subsequent  court  decisions, 
to  embody  this  into  a  Constitutional  amendment  and  thus  to  declare  it  as  the 
h.ghest  belief  in  the  land  would  advertise  the  beginning  of  a  second  period  of 
Reconstruction. 

However,  the  issue  before  us  is  not  just  one  of  transporting  of  students,  the 
real  issue  is  the  need  to  provide  adequate,  meaningful,  quality  public  education 
opportunities  for  students  of  all  races.  We  believe  that  when  there  are  segregated 
schools,  there  will  be  unequal  distribution  of  resources  with  the  resultant  in- 
equity 111  educational  opportunity.  So  we  conic  down  on  the  issue  of  the  need  for 
the  best  possible  kind  of  education  for  all  students  and  believe  this  can  he 
accomplished  only  when  schools  are  integrated. 

\Ve  are  aware  that  since  1954  schools  in  the  South  have  desegregated  at  a 
fa.ster  rate  than  those  in  the  North  and  that  the  present  flurry  of  attempts  to 
stop  courts  from  mandating  integration  of  schools  in  the  North  is  indicative  of 
the  resistance  to  this  r^ove.  Most  of  our  churches  are  in  the  Northern  state" 
we  are  not  unaware  o£  the  tensions  that  such  moves  can.se.  Yet  we  cannot  change 
our  convic  ion  timt  integrated  education  is  for  all  citizens  becausfrgh  q  aHtv 
education  s  for  all  and  the  quality  of  all  school  will  be  improved  when  persons 
from  varying  economic  and  cultural  backgrounds  can  learn  from  each  o' her 
»vo^f^r,  ",fTi  ,  ?''"^lr,''^  ''"^  knowledge  and  abilities  to  contrUmte  to  the 
«o  f,ir.  of  the  whole.  Thus,  the  niajorit.v  members  will  i,en..fit  as  mu-h  as  the 
nnori  y  in  intecr.ited  educational  exiK-rienoes.  In  this  dav  few  if  anv  of  ,,u? 
minority  ethnie  groups  want  to  deculturize,  but  rather  want  to  contrilmte  to 
tlio  whole  out  of  tlieir  ethnirity.  I'eople  of  all  e(>ononiic  hrackHs  of  all  raWs  have 
si«ni,!<  ant  r.-sourci^  and  values  to  share.  If  one  of  the  gf.als  of  our  nation  is  to 
c.  Zn;!^7!lt*T:^  cultural,  and  economic;  group,  understand  ea.h  other  and 
this  strengths,  integrate*!  education  is  necessary  to  achieve 

p..rim.'^7ivo'w!fn!rn"'fT''''?""^  «l"™""n  opportunities  in  some 

P'isp(-(tnc.  «(.  do  not  advocate  unneressaiy  transporting  of  stu<lfn!s  f  ir  from 
heir  homes.  We  would  hoiK,-  that  options  such  as  the  pairing  of  4i,ooL,^  t^h^^ 
1 1.  .!!}.  of  ,.,l„,v:t..mal  parks  and  other  type  schools  to  serve  larger,  more^?^ 
nr^i'l  .v'l-"'^''  roilrawlngof  altendance  zone  boundaries   nd  ev^ 

r  .tfZ',  J^  ^'T'^^  «'"«'"«n«l  opportunities  for  a  1  would 

iL  ,  i,    L     ■  t'"'  neighborhood  .school  but  we  feel 

Its    alues  are  being  overdrawn.  All  students  deserve  the  same  rights  and 
pnvi-ows  ami  wo  must  design  oiir  educational  system  to  this  end 
And  finally.  It  is  our  hope  that  the  present  debate  about  the  transporting 

with  ,y  the  federal  state,  and  local  covernnients.  industry,  business,  voluntarv 
.r*        ions  im  luding  churches,  and  the  private  clti/en  is  the  upgrading  of  on? 
mbl  c  cdu-  atlon  system.  We  must  find  ways  to  support  it  more  ad"i  "elv  W," 
mmt  lin.  ways  to  redi.stribnte  our  su,.port  .so  students  from  poor  (lis  ri,  s  w  1 
receive  tl  c  .siinie  educatlcmal  opportunities  as  those  from  wcalthv  dlsfricts  We 
must  fin.  w.,.vs  for  urban  .md  .suburban  areas  to  share  the  same  wS^^ 
opportuniiies  We  must  encourage  educational  Innovation  and  reform  so  hat  o^ce 
aialn  our  public  educational  .sy.stem  ran  be  the  road  for  any  mson  to^^ 
himself.  Education  should  be  not  only  a  privilege  but  b  joy  a^l^^  miM  nZ 

public  clucatinn  cnten>rise  so  that  it  can  .sei  ve  all  people 


Statemknt  ov  tite  OotJNCiT.  OF  riTiKF  State  .<!citooi.  Offickbs  on  Schooi, 

DKSnOREOATION  AM>  BtTSINd  OF  .StITDKNTS 

»  i''-,^!!'!!""'''"  ""'^  .Members  of  the  Subcommittee.  The  Council  of  Chief  State 
School  Officers,  foundcl  in  1028,  is  an  organization  of  " uperintendente 
ana  con.iiii.ssioners  of  oduoition  entirely  independent  of  anv  other  prSoS" 
or  official  organisation.  Its  membership  consists  of,  and  is  limit^  to  the 
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fiftv  «^:i*o  ??"l!Ooi  ofBrc^r^  plus  thp  1io;k1j?  of  or1ii<»'iti<^n  :isrpnri;*s  in  All»en'c:^n 
S'lnioa.  tho  C-innl  Zone,  Onnin.  Puorfo  Ri^»o,  tlio  Virgin  I*!lnndj?.  nnfl  tho  Trust 
Torritory  of  Mip  Taclfir  Islands!,  Since  all  stnte  f-onstltutions  r(K*oiaiize  that 
tlip  nriinnry  rosponsihillty  for  pnblic  education  Hw{  with  tho  state  the  members 
of  the  Cotmcil  are  state  officials  as  well  as  professional  leader?.  They  are  re- 
smn^bU'  for  ndministratiou  and  (level<n>Jnent  of  ednc:ition  in  tlieir  states  and 
territorjps. 

The  CounHl  has  an  Kxerntive  Secretarv  and  a  small  stiff  in  Washincrton, 
operatinir  under  the  direction  of  a  Board  of  Directors  in  acconi  with  hasic 
policies  adoi)ted  by  tho  fnll  membership.  The  Council  appreciates  the  opportunity 
to  nro«pnt  tbis  s'talemont  to  this  sul>oommittee. 

Mr  Chainnan.  as  you  cnn  reidily  see  from  the  above  description  of  the  Council 
onrani^ation.  tho  individual  members  have  been  vitaly  concerned  with  and 
directlv  involvecl  in  the  problems  of  school  desecrecation  and  busjnc:  of  children 
since  tbo  Supreme  Court's  landmark  decision  in  1954,  As  the  chief  ftite  school 
officer  in  each  stnte  the  members  of  the  Council  have  worked  with  local  school 
districts  in  tryinir  to  brine:  al»out  a  smooth  transition  of  chancres  reniiired  by 
dececreiration  orders  and  some  of  them  have  been  made  parties  to  desejrrefralion 
suits.  The  reso?uiions  which  appear  below  Rrew  out  of  the  experience  of  mem- 
bers in  workinir  With  tliese  problems  durine  the  past  10  years.  They  w**re 
pivsentwl  fit  fim\  approved  by  the  membership  at  the  annual  meeting  held  in 
liouisville,  ICentucky,  November  17,  1972. 

It  should  be  pointed  out  that  the  Council,  speaking  on  issues  in  American 
education  throueh  its  ba.sic  policies,  resolutions  and  statements  by  its  off.rer.s 
or  staff,  does  not  speak  specifically  for  any  state  department,  of  education  or 
for  any  individual  state.  It  makes  representations  general ly  on  educational 
issues  of  material  importance  thronsrh  policies  officially  adopted  hv  the  Council 
as  a  whole  and  these  policy  stiitements  may  not  represent  the  views  of  Individual 
states.  The  officers  and  staff  of  the  Council  do  not  represent  or  speak  for  any 
state  or  state  department  of  education  specifically  unless  requested  to  do  so  by 
the  chief  state  school  officer  of  that  state.  For  these  reasons  the  Council's  policy 
statomA?its  are  presented  below  ,iu«5t  as  tliey  were  approved  by  the  Council  witb- 
out  further  comment.  There  is  a  general  preamlile  which  serves  as  a  bnckjrround 
statement  for  three  separate  policy  statements  expressin^r  the  position  of  the 
Conncir«  membership  on  the  question  of  desegregation  and  busing  of  school 
children.  The  statements  follow ; 

A  POSTURE  OF  I.EAnERSnn»— SCHOOr,  UESEORATION 

Preamhlc 

"The  American  system  of  universal  education  Is  uninne  in  world  bistorv  and 
is  a  distincruisbing  characteristic  of  our  society.  Dedicated  to  the  principles  of 
eqiiaMfv  of  opfiortnuitv  mid  democracy,  this  system  safeininnls  the  freedom  and 
unity  of  our  people  and  is  one  of  the  best  guarantees  of  their  social  and  economic 
well-being.  Improved  education  of  successive  generations  of  citizens  is  among 
our  most  important  local,  K.ate.  and  national  responsibilities"  (f^Utte  and  Loral 
RenponnihUificnfor  Education,  the  ConnciJ,  1068) 

Itac1:qround  and  raUonale 

**A  court  decision  in  10o4  mrown  vs,  Board  of  Kducation  Topeka)  and  a  law 
in  10r4  (Civil  Tlights  Act  of  1064)  directed  desegregation  of  pnbli/»  elementiry 
and  secondary  schools  to  provide  enuality  of  educational  opjiortunities.  Some 
leadership  in  achieving  desegration  hai?  come  from  local  school  districts  and 
a  limited  number  of  state  education  agencies.  However,  the  major  impetus  for 
change  lias  been  provided  by  direction  from  tlie  Courts  and  the  Department  of 
Jleatth,  Kducation  and  Welfare. 

It  has  been  said  that.  *Wars  are  made  in  the  minds  of  men/  So  it  ^»an  also  he 
said  that  segregation,  desegregation,  and  integration  are  made  in  the  minds  of 
men.  In  our  free  society  we  still  do  not  commend  or  condemn  men  for  the 
thoughts  that  motivate  them.  We  do  note  actions  that  seem  to  imply  motive,  intent 
and  premeditation,  It  seems  nppropriate  that  the  Council  of  Clii'ef  State  School 
Officers  as  an  institution  and  its  members  as  individuals  seek  to  establish  goal.s, 
means  and  methods  of  desegregating  schools  in  compliance  with  the  law  of  the 
land. 

The  alternatives  before  state  education  agencies  seem  to  be  these : 

1.  Respond  to  dccmons  of  the  courts  based  upon  adversary  action  by  aggrieved 
parties, 

2.  Assume  a  posture  of  leadership  by  making  decisions  leading  to  desegrega- 
tion of  schools. 
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This  statement  of  policy  is  based  upon  the  second  alteraative. 

Two  higher  court  opinions,  and  several  cases  pending  seem  to  imply  the  di- 
rection for  tomorrow  for  applying  this  basic  position.  Cases  in  California  and 
Michigan  challenge  the  propriety  of  using  property  taxes  within  school  district 
boundaries  as  a  substantial  means  for  the  support  of  public  schools.  In  severmi 
states  there  are  cases  that  seek  to  change  school  district  boundaries  in  order 
to  promote  effective  unitary  school  districts." 

School  Desegregation 

"As  chief  state  school  officers  we  believe  that  desegregation  carried  out  with 
integrity  and  adequate  financial  resources  provides  better  educational  opi>or- 
tunities  for  all  youth  and  does  not  result  in  a  locerio ration  of  the  quality  of 
that  educational  experience." 

Transportation  of  Students 

"Although  transportation  of  students  as  a  method  of  achieving  desegregation 
has  become  a  highly  controversial  issue  throughout  the  Nation*  the  members  of 
the  Council  of  Chief  State  School  Officers  believe  it  is  a  viable  means  of  achiev- 
ing equal  educational  opportunity  and  should  be  supported." 

Resistance  to  Desegregation 

"State  and  Federal  legislative  and  executive  efforts  to  imi>ede  or  prohibit 
school  desegregation  are  increasing.  The  Council  believes  that  state  education 
agencies  should  continue  to  resist  all  efforts  to  prohibit  implementation  of  school 
desegregation." 

Employment  of  Members  of  Afinority  Groups 

•V/here  state  or  local  education  agencies  have  few  or  no  staff  members  from 
racial  and  ethnic  minority  groups,  they  should  move  aggressively  to  employ 
qualified  minority  group  staff  members." 


Statement  of  Mrs.  Kay  Copeland  on  Behalf  of  the  Citizkns  for 
Neighborhood  Schools  of  Dallas 

Chairman  Celler,  members  of  the  committee,  ladies  and  gentlemen :  It  is  truly 
an  honor  and  a  bit  scary  to  speak  before  this  committee.  As  you  sit  here  and  make 
laws  and  pa.ss  judgment  about  what  should  tak^>  place  in  education  all  over  our 
great  country,  it  is  unfortunate  that  you  cannoi  risit  school  districts  throughout 
the  iand  so  yuu  conld  have  first  hand  information  on  the  effects  of  forced  busing. 
Many  of  your  children  are  happily  situated  in  private  schools.  Mine  cannot  and 
will  not  be  in  private  schools.  I  am  a  firm  believer  in  the  public  school  svstem. 
However,  my  children  have  just  wasted  a  year  in  schoo;,  and  this  I  resent.  The 
quality  of  our  education,  and  I  include  in  that  curriculum,  teadiing  staff,  disci- 
pline, etc.,  has  diminished  considerably  this  year.  Grade  standards  have  been 
lowered  so  the  militants  and  trouble  makers  can  participate.  No  longer  is  it  an 
honor  to  have  good  citizenship  and  good  grades  l)ecause  there  are  no  rewards  for 
that. 

I  have  read  in  the  newspaper  that  you  want  testimony  from  exi^orts  and  pro- 
fossionals  in  the  field.  I  can  give  you  test  results  from  many  profe.ssioiials  you 
have  not  hearv.  .  .  studies  conducted  on  inten^ei-sonai  attractions  between 
members  of  differing  cultural  and  ethnic  groupings.  And  these  studies  sub.stantiate 
my  vle^;t)oint.  And,  what  better  experts  ca  i  you  ask  for  than  the  students  who 
are  living  with  this  chaos  day  in  and  day  out  now? 

The  forced  busing  of  childr  las  done  nothing  but  polarize  the  students  in 
our  area.  Klaeks  who  have  go.,  o  our  school  since  10G4  when  N.e  })ecame  inte- 
grated are  now  leading  the  demonstraljons  against  ^e  school.  These  were  the 
outstanding  students ! 

I  fear  for  the  saf'^ty  of  my  children  and  all  children  in  .-^iir  schools.  Are  security 
gujirds  conducive  to  a  healthy  leaming  situation?  My  answer  is  NO.  emphatically ! 

liavo  you  gentlemen  once  considered  the  feelings  of  the  sti  dents  vou  are  dealing 
with  ?  Do  you  think  they  can  perfr)rm  »»'^tter  when  they  are  a  statisfic?  As- 1  under* 
stand  the  three  nain  concern.s  ot  many  of  the  school  superintendents  today  are 
motivation,  spirit  and  attendance.  Would  you  be  motivated  after  a  long  has  ride? 
Would  you  attend  school?  And  would  you  cheerfully  support  a  scliool  with  the 
same  spirit  you  supported  one  in  your  neighborhood  that  your  family  had  attended 
and  you  had  long  looked  forward  to  attending? 
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Thorc  is  no  way  that  the  public  school  system  can  survive  if  the  fodv^ral  courts 
are  goinj?  to  dictate  to  our  school  boards  and  administrators.  A  constitutional 
amendment  is  «ie  only  positive  action  they  will  understand.  Any  other  kind  of 
legislation  will  be  interprete<l  as  many  different  ways  as  we  have  courts  to  <lo  the 
interpretations.  I  beg  of  y^u Help  as  save  our  public  school*^.  This  generation 
of  children  deserves  more  lhan  they  are  getting.  They  are  truly  being  short 
changed  and  in  many  ways  1  *he  most  iniporUint  is  in  education  and  vou  iKH)])le 
have  the  key  to  that  in  yo  nd  now..  Please  act  positively  and  affirmatively 
now.  Thank  yo». 


Statement  of  Mrs.  Jeanette  Guest  on  Behalf  of  Citizens  fob 
n'eigiibokhood  schools 

Gentlemen, 

The  Dallas  Independent  School  District  had  been  complying  with  the  integra- 
tion guidelines  set  forth  by  the  courts  and  had  gone  to  very  consideral)le  exi)ense 
to  provide  equal  school  facilities  and  education  for  all.  This  jmst  year  21 
plaintift's  filed  suit  i'srainst  the  school  administration  and  busing  was  ordered. 
Tlie  school  district  has  been  functioning  under  this  federal  ruling  for  seven 
months.  There  are  no  facts  or  figures  to  prove  this  has  been  advantageous  to  any 
child.  It  has  caused  great  emotional  stress  for  students  and  faculty. 

The  school  administration  has  been  hampered  In  many  endeavors  to  achieve 
quality  education  and  discipline  in  our  schools  by  court  orders  and  court  ordered 
conunittcps  who  are  not  qualified  in  any  respect  to  determine  what  is  best  for  all 
school  children. 

As  of  tli(»  first  of  February,  17  teachers  had  been  assaulted,  and  Ihe  schools  have 
not  oi)eratcd  without  incident  among  students.  Tensions  are  veiy  high  thereby 
creating  an  untenable  learning  situation.  Students  don't  want  to  be  used  as  tool's 
and  pa  routs  are  resentful  of  their  .-hildreu  being  used  as  pa^^ns  for  political 
reasons. 

Tn  niy  children's  school  they  have  been  integrated  since  1005  duo  to  boundary 
lines  and  this  was  \\ithont  incident  until  this  year  when  the  courts  of  this  lanil 
began  to  remove  from  its  jieople  of  Dallas  and  other  cities  the  democratic  j)rivilege 
to  attend  neighborhood  schools. 

There  are  many  people  who  have  moved  from  Dallas  and  others  ^^ho  have  en- 
rollefl  their  childrcni  in  private  schools.  Should  the  court.s  onler  nmsslve  !>using 
I'm  sure  there  would  !»e  many  more  leave  Dallas  creating  white  flight  thus  caus- 
ing an  extreme  economic  crisis  in  our  All- American  city  i)lus  creating  a  demise 
of  the  i>nblic  school  system. 

I  implore  you  to  halt  using  the  children  of  this-  great  nation  as  a  tool  for 
political  reasons  and  restore  the  neighborhood  concept  of  schools.  IMease  remem- 
ber it  is  not  economically  feasible  for  all  peoi)le  to  avail  the  use  of  private  schools 
as  many  of  our  noted  politicians  do.  Halt  the  court.s  from  destroying  our  public 
school  systems  and  cities. 

Thank  you. 


Parents  Rights  Oroamzatton.s. 

Parma,  Ohio,  March  8, 1972. 

Re  Anti-forced-bu<:ing  amendment. 
Emanuel  Celler,  M.C. 
House  Judiciary  Committee, 
Home  of  Representatives, 
Washinfftnn,  B.C. 

DsAR  RhrPESENTATivE  Celler  :  Parents  of  every  race,  color,  creed  and  national 
origin  are  overwhelmingly  opjiosed  to  the  Insanity  of  forced  busing  of  school 
children  away  from  their  neighborhood  schools  to  achieve  racial  integration. 
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II  is  immoral,  unjust,  and  downright  cruel  to  force  children  to  ride  buses  for 
long  distances,  into  strange — perhaps  hostile — neighborhood  to  attend  a  school 
other  tlian  the  :>ne  closest  to  their  hoaies.  It  is  raw  abuse  of  usurpetl  power  for 
insensitive  federal  judges  to  upset  and  endanger  children  in  this  manner,  and 
to  lessen  the  respect  for  law  in  everyone  who  is  tyrannized  by  forced  busing  or- 
ders. No  amount  of  legal  sophistry  can  legitimate  the  unwarranted  usurpation  of 
authority  by  the  federal  government  over  wLat  has  historically  been  regarded 
as  the  epitome  of  a  purely  local  concern— the  determination  of  what  schools 
American  children  will  attend.  Nothing  but  bitterness  and  resentment  is  en- 
gendered by  these  illegitimate  forced-bu.slng  edicts  of  unrestrained  judicial 
tyrants,  with  life-time  appointments  making  tliem  unresponsive  to  tiie  people, 
whose  government  this,  after  all,  is. 

Any  federal  judge  who  sends  his  own  (jhild  to  an  exclusive,  private,  segregated 
school,  but  who  decrees  forced-busing  of  the  children  of  decent^  hard-working 
Americans  who  form  the  backbone  of  this  nation,  should  be  inti>eached. 

Since  impeachment  is  not  likely,  the  only  check  aiul  balance  on  such  oligarchs 
is  a  Constitutional  Amendment  forbidding  forced-busing.  They  have  defied  Con- 
gressional legislation  apiinst  -'assignment  of  children  to  public  schools  in  order 
to  overcome  racial  imbalance".  Only  a  Constitutional  Amendment  speiiing  it  out 
so  clejirly  that  even  a  federal  judge  can  understand  it  will  ensure  the  end  of 
forced  busing. 

It  is  not  overlooked  that  l.iose  members  of  Congress  who  want  the  average 
American's  child  bused,  against  his  parents*  will,  themselves  pay  high  tuitirm 
to  send  their  precious  darlings  to  exclusive,  private,  segregated  schooks.  Tlieir 
hypocrisy  is  only  exceeded  by  the'*'  callous  indifference  to  the  concern  other 
parents  have  for  their  children.  It  s  the  same  aristocratic  indifference  which 
led  to  the  French  Revolution:  **If  they  can't  afford  the  private  schools  we  cnn  on 
our  fat  firovernnieat  snlaries  and  other  emoluments  of  our  office,  let  their  children 
face  the  dangers,  inconvenience,  and  harm  of  forced-busing." 
Resi)ectfully  your.s* 

Barbara  Soltis. 
Executive  Secretary. 


Xatioxai,  CorxciT.  fou  the  Social  Studie.s, 

Washuwt07i,  B.C.,  March  JO,  1012, 

Hon.  F3UANUET,  Ceixkr, 
Chairman,  IIouhc  Judiciary  CommUicc, 
House  Offive  HxiihVmg, 
Waffhingtou,  B.C. 

Dhar  Mr.  CKrj.KR:<  The  Nntional  Council  for  the  Soci:il  Studies  supports  equal 
opportunity  for  quality  education  for  all  young  people  of  all  races  and 
backgroinuls. 

Busing  students  has  been  one  means  used  to  make  progress  toward  this  goal. 
Consequently^  we  are  alarmed  by  any  flat  prohibition  against  using  this  means 
and  against  the  flexibility  of  fruitful  local  school  decisions. 

Segregation  in  schools  ought  not  to  be  encouraged  through  mandatory  pro- 
hibition against  busing. 
Sincerely, 

Jean  Fair,  President-, 

Air.  BuooKs.  Tl  e  committee  stands  adjourned. 
(Whereupon,  at  3:55  p.m.,  the  coinmitt^x^  adjourned  to  reconvene 
at  10  a.m.,  Tliursday,  March  16, 1972.) 


SCHOOL  BUSING 


THUBSDAY,  MARCH  16,  1972 

House  of  REPRESENTAm^s, 
Subcommittee  No.  5  ot*  the 
Committee  on  the  Judiciart, 

Washington^  D.C. 
The  subcommittee  met  at  10  a.m.,  pursuant  to  recess,  in  room  2141, 
Raybuni  House  Office  Building,  Hon.  Emanuel  Ccller  (chairman  of 
tlie  subcommittee)  presiding. 

Present :  Representatives  Celler,  Brooks,  McCulloch,  Poff,  Hutchin- 
son, and  ]^IcClo^5^ 

Staff  members  present:  Benjamin,  L.  Zelenko,  general  counsel; 

i^cinKliii  G.  Polk,  associate  counsel,  and  Hei'bert  E.  Hoffman,  counsel. 

Chairman  Celt.er.  The  meeting  will  come  to  order. 

The  Cliair  wishes  to  make  this  statement.  Today  the  subcommittee 
coiuhicts  the  lltli  session  of  hearings  on  House  Joint  Resolution  G20 
and  related  proposals  dealing  with  pupil  assignment  and  transporta- 
t'on. 

Tlie  hearings  began  on  February  2S.  At  the  conclusion  of  today's 
session,  the  subcommittee  will  have  leceived  testimony  from  approxi- 
mately 85  witnesses.  A  number  of  requests  to  be  lieai'd  are  still  pend- 
ing before  the  subrommittee.  These  involve  Members  of  Congress, 
indivuUial  citizens,  and  \arious  professional  and  civil  organizations. 

It:  addition,  the  C  liaii'  has  written  to  the  Department  of  Justice  and 
the  Depai'tmont  of  Health,  Education,  and  Welfare  requesting  views 
and  connnenfs  on  t!,o  proposed  amendments  to  the  Constitution  and 
other  legislation  respectr>g  pupil  transportation  and  assignment  which 
are  heiore  thosnl^rommittee. 

Furthermore,  the  public  pi-css  reports  that  the  President  plans  to 
suonnt  his  views  on  pupil  assignment  and  busing  in  a  message  to  Con- 
gress. Copies  of  my  Icttei^  to  former  Attoi-ncy  General  Mitchell  and 
Secretary  Richardson  i-equesting  departmental  views  on  these  pro- 
posals will  be>p]aced  in  the  record  at  this  point, 

(The  letters  referred  to  follow :) 

Hon.  JouN"  >7.  Mitchell^ 

Attorney  General  of  the  United  States, 

Department  of  Justice,  Washington,  D.C. 

Dbar  Mr.  ATTonNEY  GENRnAi.:  Subcommittee  No.  5  of  the  House  Committee 
on  the  Judiciary  wiU  begin  public  bearings  March  Jst  on  proposed  amendments 
to  Uie  Constltt.tion,  and  other  legislative  proposals,  respecting  the  transporta- 
tion and  assignment  of  public  school  pupils. 
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The  subject  of  pupil  assignment  in  the  context  of  an  amendment  to  the  Con- 
stitution raises  serious  and  complex  issues.  Accordingly,  the  Committee  earnestly 
seeks  your  views  aji.i  comments  on  these  proposals. 
Sincerely  yours, 


The  Committee  now  has  before  it  approximately  thirtv  different  tvpes  of 
proposals.  A  list  of  these  mea.sures  (copies  of  which  are  attached)  includes: 


The  subject  of  pupil  assignment  in  tlie  context  of  an  amendment  to  the  Con- 
stitution  raises  sorious  and  complex  issues.  Aooordingly,  the  Committee  earnestly 
.v-eeks  your  views  and  comments  on  these  propf>.«?als  as  tliov  affect  the  rospoiisi- 
bilitios  of  the  Department  of  IloaUb.  Education,  and  Welfare  in  tlie  area.<^  of 
oivil  riu'bts  and  eduratioii. 
Sincerely  yours. 


IT'»ii.  ToTTN  X.  MTTriirTJ,. 

.Ufomni  Ortipr^l  of  the  Vnited  f^tntcst. 

Department  of  Justice,  Washhiffton.  D.C. 

X)r.\n  Mr.  ArroiiNrY  Gr!NEn\T.:  With  further  reference  to  niv  letter  of  Febru- 
ary 7.  T  enolo«;e  ropies  of  ll.n.  10014.  H.R.  lOfia^  H.R.  12«27.  and  H.Tt  1.'?024. 
ff>ur  additional  inea.vures  whirh  will  be  couRidered  at  forthooining  public  henr- 
i«?M  on  pro|w>sed  :iniendment*i  to  the  Constitution  ond  other  legislation  resT>erting 
the  trnnsportntion  and  assignment  of  public  school  pupils. 

Tt  will  be  beli>fnl  to  the  Committee  to  liavc  the  views  of  the  Department  of 
Jiistlce  on  th(»se  measures  as  woll  as  those  referred  to  in  my  earlier  letter. 

AVIth  cordial  greetings, 
Sinc<»rely  your.s. 


Emanuel  Celler,  Chairman. 


Hon.  Elliot  L.  Richardson, 

Fiocrotorjh  Department  of  Health,  Education,  and  Welfare, 
Washinffton,  D>C> 


H..T.  Res.  30 
H..T.  Res.  43 
K.J.  Res.  75 
H.J.  Res.  79 
IT..T.  Res.  94 
H..T.  Res.  150 
H..T.  Res,  179 
H.J.  Res.  56X 
H..T.  Res.  579 
H..T.  Re  S.  587 
n..T.  Res.  600 
H..T.  Res.  607 
II  J.  Res.  620 
H.J.  Res.  628 


H.J.  Res.  636 
H.J.  Res.  S54 
H..T.  Res.  855 
H..T.  Res.  983 
H.J.  Res.  1035 
H.J.  Res.  1039 
H.J.  Res.  1043 
H.  Res.  135 
H.R.  a5 
H.R.  66 
H.R.  159 
H.R  1295 
H.R.  5670 
H.R.  11401 


n\tAXUEL  Celler,  Chairman 


KxfANUEL  Celler.  Chairman, 
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Hon,  Klliot  L.  Richabdson, 

Secretary,  Department  of  Health,  Education,  and  Welfare, 
Wa^hin{fton,  D,C., 

I):ar  Mit.  Secretary:  With  further  roffronce  to  my  letter  of  February  7.  I 
end  >se  copies  of  U.K.  10614.  H.R.  10693,  H.R.  12827,  and  H.R  1.30S4.  four  addi- 
tional mea.«nires  which  will  he  con-sidered  at  forthcoming  public  hearings  on 
proiKised  amendments  to  the  Ck)nstitution  and  other  legislation  respecting  the 
ti  :iiisi>ortation  and  assignment  of  public  school  pupils. 

It  will  lH>  helpful  to  the  Committee  to  liave  the  Wews  of  the  Department  of 
Health.  PMucation,  and  Welfare  on  these  mca inures  as  well  as  those  referred  to 
in  my  earlier  letter. 

With  cordial  greetings, 
Sincerely  your.s 

Emanuel  Cellek,  Chairman, 


Cliainnan  Ckllkk.  In  this  context,  at  the  conclusion  of  twlay  s  tosti- 
niony  the  Chair  will  recess  tlic  hearing  subject  to  call.  The  public 
hoarin«rs  will  resume  on  the  first  AVw:biesday,  April  12,  following  the 
ronchision  of  the  Easter  recess  of  the  House." 

Our  fii-st  witness  this  moniing  is  Mr,  Rov  Wilkins,  chairman. 
Leadership  Conference  on  Civil  Kights.  I  understand  he  is  accom- 
panied by  Js^athaniel  K.  Jones.  Esquire,  general  counsel,  XAACR 

>rr.  Wilkins,  we  are  very  glad  to  hear  from  you  and  your  associate. 
x  on  ar(^  always  welcome  lx*iore  this  committee. 

Mr.  McCuLLonr.  Mr.  Chairman,  may  I  say  that  I  am  particularly 
/rlad  Uiat  Koy  Wilkins  and  the  general  counsel  oi  the  Ix^adei-ship 
Conference  arc  liere  this  morning.  They  have  been  in  the  forefront  of 
tlie  battle  for  minority  l  ights  for  maily,  many  years,  and  they  have 
been  helpful  to  those  forward-looking  people' who  "seek  to  make  this 
a  nation  with  justice  and  equal  opportunity  for  all. 

Thank  you. 

STATEMENT  OF  ROY  WILKINS,  CHAIRMAN,  LEADERSHIP  COITFER- 
ENCE  OIJ  CIVIL  RIGHTS,  ACCOMPANIED  BY  NATHANIEL  R. 
JONES,  ESQ.,  GENERAL  COUNSEL,  NAACP 

^fr.  Wii^Tuxs.  Thank  you.  Mr.  Chainnan,  and  meml)ers  of  the  com- 
mittee. My  name  is  Koy  Wilkins  and  I  am  the  executive  director  of 
the  National  Association  for  the  Advancement  of  Colored  People  with 
headquartei-s  in  New  York  (Ity,  and  chainnan  of  the  Leadership 
Conleronce  on  Civil  Kights,  a  body  with  more  than  100  national  or- 
ganjzntions  as  meinbei-s,  with  headfiuai-tei-s  here  in  Washington  at 
2027  ]\Iassachusetts  Avenue  XW.  I  wish  to  thank  the  committee  for 
botli  organizations  and  for  myself  for  pennission  to  te^^tifv  at  tliis 
hen  ring  today. 

I  ah'kcd  that  my  associate,  the  general  counsel,  Mr.  Xathaniel  I?. 
Jones,  ac(;om})any  me  and  add  to  my  remarks. 

Urban  issues  affecting  the  wliolc  population  have  a  sharpened  effect 
on  the  Negro  American  citizen,  not  only  because  Jie,  too,  lives  in  the 
cities  of  the  Nation,  hut  because  color  prejudice  influences  State  and 
national  policies  in  a  wide  variety  of  activities,  including  public  edu- 
cation, housing  and  employment.  It  might  help  to  talk  a  few  minutes 
about  why  the  Ncjgro  is  in  what  is  now  called  the  inner  cities. 

Ihe  Negro  is  living  where  he  lives  because  he  was  put  there  by  a 
combimition  of  racial  prejudice  and  property-owner  gixied.  He  is  there 
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bv  no  luipponst4inco.  Similarly,  liis  "liard  way  to  ^o*'  in  semrinsr  an 
education  is  not  a  happenstance,  as  far  as  lie  is  concenied,  but  an 
integral  pait  of  a  delibci*ate  plot  to  ke?.p  liim  as  ignorant  as  possible 
for  as  lon£^  as  possible. 

It  is  necessary,  in  considering  today's  highly  emotional  issue  of  tlie 
busing  of  sclioolcliildren,  to  go  back'tf  the  first  sizable  migration  of 
soutlieni  Xegroesto  the  industrial  cities  of  the  North  durinjr  and  after 
World  War  T. 

Northern  industry,  dependent  on  immigrants  from  Europe,  found 
itself  in  a  crippling  labor  shortage  as  Old  WoHd  nations  kept  their 
people  at  liome  to  fight.  The  muscles  of  Negro  workers  from  the 
phintations  in  the  South  were  drafted  by  industry  in  the  face  of  oppo- 
sition reminiscent  of  the  ninaway  slave  period, 

Tlu  »se  new  workei*s  in  the  plants  of  industrial  centers  were  herded 
into  ghetto  districts  and  kept  thei-c  by  unpublicized,  but  tightly  bind- 
ing agreements  between  mortgage  money  suppliers,  landlords  of 
deteriorating  property,  real  estate  boards  and  individual  re^al  estate 
dealers. 

School  hoards,  a*?  one  iiistnimeiit  of  the  iK)wer  stnicture  of  the  cities, 
lx»came  nllits  in  the  nationwide  scheme.  They  gerr^mandei-ed  districts, 
m;uii]>ulated  ]»upi!  transfers  from  school  districts,*  intrenched  a  system 
of  teacher  a«si/iiimeiits.  curriculum  procedures,  toxt.lx)ok  approvals,  et 
cetera.  They  l)cat  the  drum,  of  r^ourse,  for  the  neiglioorhood-scliool  con- 
cept, fliuliiig  parents  and  parent-teacher  groui>s  dedicated  in  Iceeping 
onr  children  away  from  them. 

The  Jieiglihorliood  school  thus  lx»caine  a  reflection  of  tlie  jrhetto 
anomul  it — black,  Tn  a  short  time  it  became,  and  remained,  inferior.  Its 
teachers  wore  su])-titutes.  ficsli  out  of  teacher  training  schools.  Its 
ph>sicjil  ))l;nits  were  old  niid  its  tcxtl)ooks,  if  furnished  hy  the  school 
authorities;,  several  years  behind  the  texts  lx»iiig  used  by  white  scliool- 
children. 

It;  Boston,  ^fass,,  for  example,  ;i  repoit  by  the  school  committee  s 
own  (Mighieers  branded  eight  .schools,  seven' of  them  p?-edomiiiaiitly 
hia.'k,  as  "unfit  for  school  use."  ^fany  others  had  no  libraries  and  cafe- 
terias and  GTvmnnsiunis,  Some  predominantly  black  high  schools  had 
no  «;ci(>iice  laboratories. 

Now  comes  srhoolbiisinfl:  which  is  being  opjwsed  bv  those  who  either 
designed  and  perp(»tuated  the  hlack  ghettoes  or  who  niiitnred  their 
class  and  racial  fex^lings  in  the  security  of  their  iieighliorhood  s 
whiteness. 

It  is  beinir  o]ipo.sed,  too,  by  those  who  do  not  l)other  to  conceal  or  to 
c^monflaire  their  personal  or  i>olitical  emotions.  These  latter  have  a 
naked  aiiti-Xegro  feeliiijjf  nnd  es])ecially  recent  what  they  term  as  in- 
te.rferciico  bv  the  Federal  rfovernmeiit  with  the  method's  which  t!iey 
hav'»  devised  for  the  control  of  the  black  population. 

The  opponents,  too,  have  a  small  scattere<l  contingent  of  NeKrro 
Americans,  f-ome  whose  a  ntibnsiiig  position  is  tied  directly  to  what  they 
call  "eoniniunity  control'^of  education. 

Few  in  this  number  were  ever  identified  in  the  past  with  the  prob- 
lems  of  education  and  the  suspicion  will  not  down  that  they  arc  in- 
tx^Tested  primarily  in  irctting  tlieir  hands  on  school  funds  and  in  dic- 
tating the  content  of  textbooks  and  the  personnel  and  methods  of 
teaching. 
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Tho  tnitli  of  tlio  busing  oontrovci^sy,  in  the  light  of  the  Xegix)s 
history  of  forcible  rele^tion  to  ghetto  existence,  is  that  the  opponents 
still  \vaiit  to  confine  him  to  tlie  black  neighborhoods  and  they  still 
M'ant  his  children  to  have  no  escai)e  from  inferior  education.  They  are 
iu)t  a  bit  concerned  that  opposition  to  busing  practically'  nullifies  tlie 
Supreme  Court's  unanimous  opinion  in  the  Brovm  case  in  1954:.  Their 
Opposition,  if  successful  in  this  election  }ear,  will  also  repeiil  or  nulli- 


Once  a  section  or  the  Civil  Eights  Act  of  1964  is  effectively  bypassed, 
tho  incessant  effoit  to  make  a  dead  letter  of  the  Voting  Rights  Act  of 
1065  arid  of  the  Fair  Housing  Act  of  19G8  will  proceed  with  new  in- 
genuity and  new  vigor. 
Antibusing  is  but  another  way  of  restating  racial  segregation, 
Chainnan  Celler.  Those  acts,  Mr.  Wilkins,  were  proce.^sod  by  this 
committee,  were  sponsored  by  this  committee,  and  Mr,  McCnlloch  on 
my  right  and  I  floor-managed  those  bills.  I  can  assure  you  we  are 
going  to  do  all  we  possibly  can  to  pi-event  any  result  of  the  type  you 
have  just  described. 

Mr.  WiLKiNS.  We  remember  with  pleasure,  sir,  your  stalwait  work 
in  bclalf  of  this  legislation.  We  remember  especially  the  work  of 
Congressman  McCulloch  who  had  been  an  outspoken  advocate  in  the 
civil  rights  field. 

As  for  the  proposed  constitutional  amendment  prohibiting  busing. 
Dr.  Kenneth  B.  Clark  of  the  faculty  of  the  College  of  the  Citv  of 
New  York,  has  well  written  that  it  would  make  the  Constitution' *'an 
instnnnent  for  the  peipettiation  of  racism  .  . 

He  characterizes  the  proposal  to  forbid  the  courts  to  i«?ne  orders  to 
employ  busing  in  this  language : 

Any  attempt  to  curtail  the  power  of  a  judicial  branch  of  tlio  Fodpial  Oov- 
ernment  to  protect  the  rights  of  minorities  .  .  ,  is  a  throat  to  tlie  f^Mindation 
of  a  dynamic  democracy,  an  invitation  to  authoritarian  govennmMit  and  a  serious 
danger  to  civil  rights  and  liberties. 

Negro  Americans  ask  access  for  hlaclc  children  to  the  be-t  possible 
.available  education.  If  that  requiivs  a  bus  ride,  tlien  so  be  it.  They 
believe  that  opponents  of  busing  would  l)ar  children  from  f|iia]ity 
education  as  surely  as  if  they  stood  in  the  door  of  a  school  and  physi- 
cally turned  away  blacks. 

Since  the  busing  of  schoolchildren  to  achieve  de<50irrea:ation  has 
usurped  the  places  of  all  other  items  in  jMiblic  education  and  lias  ha- 
come  one  of  the  two  or  three  principal  issues  on  which  a  cnndidnte 
for  the  office  of  President  of  the  United  States  is  judirod.  it  M-ould  l)e 
well  here  to  quote  the  latest  Imsinir  ruling  from  the  Sujireme  Court, 

In  a  unanimous  o])inion,  the  Coui*t  niled  in  Sirmw  v.  Chm-lotfe- 
Mecklenhxirg  Board  of  KdKcnfiou  on  April  20,  1071 : 

Bus  transportation  has  been  an  integral  part  of  the  public  ednration  systom 
for  years  and  was  perhaps  the  single  most  important  fat-tor  in  the  transition 
from  the  one-room  schoolhoiise  to  tho  consolidated  school.  Eighteen  million  of 
the  nation's  public  school  rliildren.  approximately  WS)  percent,  wevi*  transported 
to  their  schools  by  bus  in  1900-1970  in  all  parts  of  the  country. 

The  importance  of  bns  transportation  as  a  normal  and  accepted  tool  of  edu- 
cational policy  is  readily  discernible.  .  .  .  The  District  Court/s  coriclnsion  that 
as<<icnnient  of  children  to  the  school  nearest  their  home  servhiir  their  pmde 
would  not  produce  an  effective  dismantliiitc  of  th'>  dual  system  x<  ..rtrd  by 
the  record.  .  .  , 
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In  these  circumstances,  we  find  no  basis  for  holding  that  the  local  school 
authorities  may  not  be  required  to  employ  bus  transportation  as  one  tool  of 
school  desegregation. 

And  the  Court  concluded : 

Desegregation  plans  cannot  be  limited  to  the  walk-iu  school. 

All  of  which  means,  in  the  mind  of  the  avera^rc  black  citizen,  that 
if  the  present  public  hysteria  and  Ic^slativc  squeeze  plays  prevail,  the 
United  States  Mill  employ  the  bus  transportation  of  schoolchildren 
for  any  purposes  except  that  of  promotin^r  racial  dese^rre^tion.  This 
will  be  the  same  old  racial  deal  and  the  same  chcatini^  of  black 
children. 

Public  odur^ation,  of  course,  is  more  than  busin^r.  although  from  the 
current  clamor  one  would  not  think  so.  The  excellence  of  elementary 
and  secondar}^  education,  the  inclusion  of  contributions  of  minority 
jT^roups  and  individuals  to  the  Nation  in  textbooks  and  reference  read- 
ing, the  increase  in  black  teachers  and  administrators,  the  revampino' 
of  the  colle^  admissions  procedures,  fair  treatment  and  finniicial  as- 
sistance for  predominantly  bhick  colleges,  and  access  to  vocational 
and  specialty  trainin^r.  especially  in  medical  and  dental  scliools,  are 
all  part  of  the  whole  picture  of  education. 

Kducatioii  remains  hisrh  on  the  list  of  priorities,  if  not  in  the  Xo.  1 
spot,  of  Xeo:ro  Americans,  just  as  it  lias  since  post-Civil  War  days 
when  the  ex-slaves  were  revealed  as  the  outriiGrht  owners  of  more  tlian 
500  schools  used  for  the  education  of  their  children.  Out  of  their  slen- 
der resources  they  contributed  to  the  Freedmen's  Bureau  one-seventh 
as  much  in  dollars  as  did  the  U.S.  Treasury. 

As  they  stru  "rffle  in  1072  toward  parity,  they  and  their  friends  have 
no  intention  of  settling  for  anythin^r  less  than  equitable  treatment  from 
their  lo^^al.  State,  and  Federal  /Ofovernments. 

Tl.^re  is  one  factor  in  the  present  businp:  controversy  which  Nefrro 
^  mr  -ican  citizens  bitterly  accept,  but  with  a  vow  that  it  shall 
s-tror!;-fhen  rather  than  weaken  their  resolve  to  secure  the  host  educn- 
tjon  fi  r  their  children.  That  factor  is  that  the  President  of  the  United 
States  has  c]iml)ed  down  from  his  hiirh  post  of  Chief  Executive  of  ;»11 
Americans  to  convene  the  authors  of  various  antibusin^r  proposals, 
including  the  plan.  House  Joint  Resolution  620,  for  an  amendment 
totlie  US.  Constitution  which  is  before  this  committee.  Tn  this  action, 
he  differed  from  that  of  the  coura^reous  and  principled  Governor  of 
Florida.  Reubin  Askew,  who  risked  his  political  career  to  campai^rn 
m  support  of  school  busin^r  in  a  State  where  such  a  position  was  un- 
ponular  and  was  destined  for  defeat. 

The  22  millions  of  loyal  black  Americans  have  contended  with  everv 
imaorinablc  obstacle  as  they  have  made  their  tortuous  way  forward. 
They  have  met  and  conquered  preed  and  contempt  and  cruelty  and 
deception  and  lies.  They  have  known  trickery  and  betra\al.  They  have 
stnijrjrled  to  escape  life's  pfhettos,  but  each  time  tliev  have  been  beaten 
back.  They,  too,  have  met  and  conquered  death,  both  in  body  and  in 
the  spirit. 

Rut,  even  with  their  experience  with  crude  and  refined  det^rr/nts, 
they  were  unpref^arcd  for  the  partisan  action  bv  their  President.  They 
wei-e  (and  are  still)  incredulous  at  his  alinement  with  the  su:>porters 
of  racial  senrefration.  In  this  year  of  our  Jjovd,  despite  all  rhetorical 
excuses,  th9,t  is  wlmt  most  of  these  people  are,  particularly  those  who 
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propose  a  constitutional  amendment.  And  they  are  more  by  far.  They 
are  enemies  posing,  in  this  time  of  hysf^ria  and  stress,  as  friends  of 
the  America  we  love.  They  are  Brutus,  oven  now  plunging  the  dacrger 
of  ease  and  compromise  into  America's  back.  ^  " 

Our  President  has  made  his  choice.  He  is  leading  tlie  mob  which  is 
tearing  at  the  concept  of  equal  protection  of  the  law. 

Each  of  us  in  this  room  must  make  his  choice.  Are  we  for  the  hlHi, 
hard  road  where  man  adds  to  his  freedom  each  time  he  reaches  another 
plateau?  Or  are  we  for  the  low  road  of  political  expediency  where 
each  alluring  poison  is  tiisted  and  no  thought  ffiven  to  the  certain  dvin^ 
inside.  ^ 

We  Negro  Americans  are  not  afraid.  We  tremble  for  our  country's 
coui^o^.  but  we  are  not  afraid.  We  strive  with  all  our  power  to  restrain 
here.  But  if  we  fail  and  she  stumbles,  we  will  be  there  at  the  end  of 
the  nightmare  of  error  steadying  the  strays,  out  of  the  strenrrth  of 
our  surt'eriiig  and  of  our  certainty. 

Chairman  Cklfxr.  Mr.  Wilkins,  it  has  been  repoited  that  the  recent 
National  Black  Convention  in  Garv,  Iiul,  went  on  record  opposing 
busing  to  desegregate  public  schools.  Does  this  mean  the  black  com"^ 
munity  repudiates  efforts  to  desegregate  public  schools  ? 

ilr.  WiLKixs.  No;  it  does  not,  nor  does  it  mean  even  that  the  Black 
Convention  repudiates  such  efforts  l)ecause  the  same  reports  detailed 
that  jVIayor  Richard  Hatcher,  of  Gary,  one  of  the  convenors  of  the 
Black  Convention,  hold  a  press  conference  vesterday  in  which  he  at- 
tempted to  single  out  two  resolutions,  one  of  them  the  antibusiiig  reso- 
lution, which  he  said  did  not  mean  that  the  Black  Convention  was 
against  busing. 

And  the  other  was  the  resolution  on  Israel  whicli  he  termed  "unfor- 
tunate.'- Now,  several  reports  have  come  from  Gary  and  one  of  them 
IS,  and  this  was  borne  out  by  Mayor  Hatcher,  that  some  of  these  reso- 
lutions were  snuck  in,  to  use  his  expression,  that  is,  they  used  the  old 
technique  of  waiting  until  most  of  the  delegates  were  out  of  the  hall 
for  one  excuse  or  another,  then  the  resolutions  were  i)assed  by  accla- 
mation, by  voice  vote,  nol)odv  taking  authority  for  anything. 

And  in  this  way  tlie  antibusing  amendment  and  the  anti-Israel 
amendment  wore  passed.  But  iAIayor  Hatcher  has  oflicially  disclaimed 
and  we  do  not  know  what  the  other  sponsors  of  this  convention  will  do, 
but  Mayor  Hatcher  made  the  opening  speech.  He  welcomed  the  people 
to  Gary.  He  was  one  of  the  convenors  of  the  convention,  and  so  his 
opinion  niust  be  accepted,  it  seems  to  me,  when  he  says  th.  t  the  con- 
vention did  not  intend  to  repudiate  busing  as  a  method  o  nchievino- 
school  desegregation.  ^ 

The  black  caucus,  Mr.  Chairman,  yesterday  reaffirmed  its  support 
of  busing.  Plus  would  tend  to  indicate  that  the  reported  convention 
attitude  was  not  actually  like  the  statement. 

Chairman  Ckllkr.  f^ome  of  the  witnesses  at  these  hearings  have 
charged  that  the  racial  assignment  of  pupils  to  overcome  scnool  se<''- 
regation  demeans  black  children  and  imposes  feelings  of  in^c»rioritv 
Would  you  care  to  comment? 

Mr.  Wilkins.  Yes.  It  is  inconceivable  to  me  that  this  kind  of  an 
excuse  could  be  thought  up  because  I  remember  the  story  of  a  blaclc 
boy  who  was  trying  to  get  an  education  in  rural  Georgia  and  he  said 
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each  day  the  schoolbus  bearin^r  white  cliildren  went  by  him  and  lie 
liad  to  wal k  6  m  iles  to  get  an  education . 
If  that  isn't  demeanin^r,  I  would  like  to  know  what  is 
Chairman  Cfxlkr.  It  has  also  been  chariyed  that  tlie  abandonment 
of  all  black  schools,  especially  hi<:h  schools,  adversely  affects  black 
commimities'  spirit,  black  pride,  and  accomplishment 

Mr.  WiLKiNS.  My  view  on  that,  Mr.  Chairman,  would  be-  tliat  the 
Coleman  report.,  which  is  tlie  one  which  the  Government  relied  iinon 
and  still  quotes,  the  Coleman  report  had  as  its  central  theme,  that 
the  performance  of  black  children  in  the  classroom  was  dependent 
in  lar^re  measure,  completely  on  their  contact  with  other  pupils  in  the 
same  school. 

Thus,  it  is  difficult  for  me  to,  althou^rh  I  can  understand  the  black 
pride  argument  and  the  desire  to  prove  that  Negroes  can  do  tliis,  that, 
and  the  other,  it  is  difficult  for  nie  to  understand  the  argument  that 
the  abolition  of  all  black  schools  would  be  a  harm  to  the  Xeirio 
community. 

I^t  me  t^ll  you  just  one  minute  a  story  from  Indianapolis,  Tnd., 
re5rardinc:  the  establishment  there,  in  1030,  of  the  Crisnus  Atturk^ 
IJiirh  School.  Indiana,  at  that  time,  had  a  permissive  policy.  It  could 
either  liave  segregation,  or  could  have  integration,  as  ench  school 
board  chose. 

Crisnus  Attucks  Hiirh  School  was  constnicted  with  the  idea  of  beine 
an  all -black  high  school  and  the  argument  was  made  to  the  black 
community  that  now  instead  of  having  just  a  few  janitors,  you  cnu 
have  the  principal,  the  vice  principal,  and  the  supervisors  and 
teachers,  and  so  on  and  so  fortli,  on  down  to  the  custodians  and  vou 
will  have  many  more  lobs. 

Our  assoHation  did  our  best  at  that  time  to  persuade  the  people  of 
Indianapolis,  the  black  communitv,  that  this  was  a  sellout,  but  we 
were  unable  to  prevail  against  the  idea  of  more  jobs,  more  dignity,  anrl 
more  occupied  position. 

And  no  parent  stepped  forward  to  ask  for  a  lawsuit.  But  20  vear^ 
later  in  1050,  a  Negro  boy  wanted  to  become  a  geologist  and  he  neederl 
to  take  a  course  in  topogi'aphy.  He  inquired  at  Crispus  Attucks  Higli 
School  and  they  liad  no  course  in  topography. 

They  said,  we  have  a  course  in  topoirraphy,  biit  it  is  over  at  the  white 
high  Pf'liool  and  you  can't  go  there  because  you  are  black.  Then  hi<= 
parents  eame  to  us  and  asked  our  legal  department,  represented  here 
by  Mr.  Jones  today,  to  enter  a  suit  so  that  their  bov  could  l>ecomo  a 
freologist  and  eould  study  topography  and  we  did  enter  a  suit  and  the 
boy  was  admitted  to  the  class  and  went  on  to  become  what  the  boy 
concluded  then  that  lie  wanted  to  be,  a  geologist;  he  was  on  his  way 
to  become  a  geologist. 

But  this  only  proves  20  years  later,  too  late,  that  segregation  breeds 
exclusiveness  and  breeds  inferiority  and  lack  of  opportunity. 

Chairman  CEixEn.  Any  questions? 

Mr.  McCttllocit.  I  would  like  to  say  this  comment.  It  has  been  mt 
pleasure  and  my  good  fortune  to* have  known  about  Roy  Wilkins  and 
to  have  been  associated  with  him  in  various  matters  over  many  years. 
He  has  made  a  great  contribution,  not  only  to  minorities  but  to  the 
entire  Nation. 

Mr.  Wilkins.  Thank  you. 
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Mr.  McCuLLOcn.  As  I  said  before,  I  am  glad  you  are  here  tliis 
morning. 
Mr.  WiLKiNs.  Tliank you. 
Chairman  Celleh.  Mr.McCIory. 

Mr.  McClohy.  I  would  like  to  ask  a  question,  if  I  may.  Mr.  "Wilkins, 
you  Iiave  made  some  very  sharp  and  very  blunt  statements  here  this 
morning  m  your  testimony.  I  am  wondering  if  you  feel  tliat  there  is 
no  need  for  any  legislation  with  regard  to  desegregation  or  with 
regard  to  tlie  subject  of  busing?  Do  you  feel  we  should  just  do  nothing? 

Mr.  WiLKiNS.  It  IS  my  feeling,  sir,  that  the  Federal  courts,  which 
have  never  released  their  custody  of  these  cases,  and  which  are  con- 
SKlcring  each  day  new  approaches,  should  be  left  to  proceed  in  the 
same  way  they  have.  I  would  much  rather  see  that  than  to  see  the 
borifrress,  for  examjple,  enact  a  bill  forbidding  the  courts  to  nilc  on 
JegiBlation  that  would  be  immediately  challenged. 

Mr.  McClohy.  Do  you  not  feel  that  if  this  committee  does  notliino-, 
It  will  further  polarize  the  situation  and  further  exacerbate  it,  or  do 
you  think  it  would  allow  some  kind  of  reconciliation  to  develop? 

Mr.  WiLKiNS.  I  hope,  perhaps  vainly,  but  I  hope,  nevertheless,  for 
reconciliation  I  think  this  is  a  tcrrib'c  issue  on  which  to  divide  our 
people.  The  childi-en  themselves  in  handling  the  busing  issue  that  has 
been  decreed  by  the  courts  m  various  parts  of  the  countiT  have  given 
a  little,  less  on  the  adults  in  adjusting  to  the  situation,  in  discovering 
new  playmates,  m  discovering,  indeed,  new  knowledge  about  other 
peoples  and  m  all  of  the  discussions,  Mr.  McClory,  nothing  has  been 
mentioned  about  what  is  one  of  the  most  important  dividends  from 
mtegrated  education,  and  that  is,  that  white  boys  and  girls  get  to  know 
blacksboysandgirls,and  vice  versa. 

ITiis  is  the  strength  on  which  our  country  depends.  You  cannot 
have  polarization  with  one  thinking  white  and  one  thinking  black  and 
both  with  two  chips  on  each  shoulder.  I  hope  tliat  this  will  Se  resolved 
1  would  hate  to  see  the  issue  perhaps  add  to  the  pressures  on  the  com- 
mittee which  are  such  that  I  don't  appreciate  it. 

Mr.  McCwHY.  Even  in  the  Simnn  case,  which  has  caused  so  much 
discontent,  there  are  indications  that  there  are  valid  limits  to  busin'r. 
These  limits  could  be  refined  and  codified.  I  note  that  black  po'iticd 
leaders,  including  one  of  my  colleagues  from  Illinois,  have  siio-crpstcd 
pi&sibl'e  *°  "'^  ^^"^^^'^^      ''"^''"^  ^  legislative  solutTon  is 

Mr.  WiuciNS.  I  think  it  is  an  appropriate  area,  but  I  hesitate  to  roc- 
ommend  it  across  the  board  because  it  will  be  used  as  an  umbrella  under 
tiicoo-  vfivmxvi  other  types  of  disobedience  to  the  busing 

Mr.  McCixjRY.  Eegardless  of  what  we  do  or  don't  do,  the  solution 
^lifrmnfT^r/'""*'-  ^^''^d^'^n'-s  which  take  into  account  the  particular 
(lilliculties  of  various  communities;  isn  t  that  so" 

Mr.  WiLKiNS  Yes;  I  think  so.  I  think  so.  I  can  imagine  a  black 
mother  feeling  that  her  child's  health  is  in  danger  by  busin-  I  can 
nnagn.e  a  white  mother  feeling  the  same  reluctance.  Mothers  very 

vIrTnn".w'J'''*'  '^'uT  *°  ^^S^ "?  ^^"^  a^^'^^y  f^om  the  home  and  the 
l^A.  ^^,^""  neighborhood  and  I  can  see  any  exceptions  which  arc 
made  on  the  ground  of  health  or  convenience,  how  far  is  too  far?  Was 
too  far  by  horse  and  buggy  2  miles? 
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But  is  it  too  far  by  automobile  todav  ? 

Mr  McCi/)«Y  ^fr.  -Wilkiiis,  yoii  aon't  know  wliat  tlic  Prosidont  is 
goin  «r  to  sa  v  m  Ins  niossajje.  do  von  «  »  siaont  is 

>rcCT.ORv.  That  will  bp  pood :  won't  it » 

\\r  ^^rr^]^^.^  ^'^  ''•''^ii'^tio".  I'o  will  p:o  for  inst  as  bad. 

Ml.  ^I'^um.  I  wfinld  likp  to  rcsorvc,  indcrrnpnt  on  tbp  Prosidont's 
mossapc  nnfl  T  have  board  it  and  I  have,  had  an  opportnnitAr^  sSj 

Jf'"' a)  ';^^''^'^-  i;**"?-  i'xlOTipnt  initil  Tsop. 

T  I       A  "1"''^  """T"  •^^^I'^r  s^ronir  Phar^ps  berp  and 

prai^Jcworthv.  1  linnk  vou  vow  mnoli  • 

Vr^'^ovi^Tll'li^V^^'  ""m  ^«        ^'  ^'n  von.  Mr.  JonPS. 

1;  T      V      "'^'«"-T"^''■•  f^''""Tnan  and  momWrs  of  thp  com- 
mittpp.  I  am  ?v^atbaniPl  R.  Jones,  .-pnpral  ronnspl  of  the  National  \Z- 
e.at.on  for  tbp  AdvanemPnt  of  Colored  Ppoplp.  T  appSfe  thJs 
^"PP''"""""^-       ^^^"^i"'''  ^-^"""".v  ^vitb';Ellowh;^ 
In  a  loner  serips  of  school  cases  from  <7^;,.*  to  Swnmt.  tlip     S  Sii 
premc  Court  bas  eonsistPntly  bpld  that  tbp  eonstitntional   Vht  "f 

evon  in  the  faci  of  eoinmnnitv  hostility.  ' 

Bii'ldina  on  the.se  decisions  linve  been  ^ijrnJficant  Xorthern  cases 
VSi      :f     ^'"^  ''^^  P'f  i^'^n.tinff  evil  o^f  Northern  scEl  seJ^- 
ion   riiese  cases  have  had  the  tendency  to  reinforce  t),.-  faith  of 
black  Americans  ,n  the  eftieacy  of  law  as  a  corrective  instnimont. 
fI.of  i„  .V"  ''"^•^ir'"'-''ly  "•'■•"ortod  to  the  same  remedial  toollK)x 

bat  Soiitbei-m«d<re.s  utilized  to  dismantlp  dual  svstcms.  One  tool  h^s 
V'on  bnsino..  Biisino;  b..s  comP  in  for  attack  bv  opponents  of  intern 
tion  Blacks  view  tbc«e  attacks  as  t!  nly  veiled  forms  of  rS.sm  " 

One  such  form  comes  from  white  pennons  with  tbe  andacitv  to  nt- 
temnt  to  .sjK^ak  to  !„Kl  interpret  the'mood  of  black  AiScans  wi-tb 
recj,nl  to  biismjr., Tbev  insist  that  Xetnoes  are  onposod  to  ba'-in"  thS 
<tV;roTSem^     -^""""'^  diWaiillinTof 

mS^  ll'Z  fj-om  ''lack  separatists.  Do  not  be 

mi.sled  bv  them  either.  Aside  from  the  fact  that  tbeir  voice  volnme 
rS  s  i  nw^r'^''^'  .n  coiisiderin^r  the  question  of  con.stitiiSl 
n,crhts.  It  must  be  remembered  that  niimben?  are  not  the  cnicial  test 
A  con.<=titiitional  n<rbt  to  a  quality  education  is  a  personal  ri<St  not 
eonditioned  upon  white  or  black  .seffn^pationist.s'  de.sb^s.  In  tbe  en 
forcement  of  tins  pei-sonal  riflrbt,  courts  do  not.  and  T  am  s„i.\,"  1  „„" 

to  whiSSmJ.^""''"  ^P'^"'*'^  ^""'"^"^  '^'^^  ^'^••y  hTvc 

<rZ7oA?'''  ^i^^'^  Iniow  that  their  children  are  not  jrottinir  a 

Wl,  w  T  "verwhclininp:  number  of  school  systems  in  th^ 
>ortl  and  We.st.  And  they  want  to  .sec  the  .systems  deal  with  this 
denial  in  a  meaninjrfnl  and  effective  wav. 

As  pneral  counsel  of  the  NAAOf  I  am  presently  involved  in 
bMpatmg  cases  m  San  Francisco,  Indianapolis,  Grand^Kapids,  Be!" 
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ton  Harbor,  Detroit,  and  Kalamazoo.  Lawsuits  are  in  prepai-ation :  in 
fact  one  was  file.}  in  Boston  yest^-rday.  We  anticipate  filing  suits  in 
Dayton,  Spi  ingfield,  111.,  and  Waterloo,  Iowa. 

Ke<inests  are  pendinja:  for  branches  in  Flint;  Cleveland.  Columbus. 
Cincinnati,  and  Mansfield,  Ohio.  I  wish  to  emphasize  these  requests 
emanate  from  black  parents.  This  certainly  reflects  their  continuin<r 
taitli  in  law  and  the  courts  as  a  means  of  changing  practices  and  poli"^ 
cies  which  offend  them  and  the  Constitution. 

The  Detroit  case  is  most  instructive  on  the  question  of  Northern 
culpability.  1  here,,  our  lawyers  clearly  established  that  a  dual  school 
system  has  been  m  operation  in  that  community.  Both  white  and  black 
children  undersfcuid  in  Detroit  that  they  are  largely  contained  ra- 
cially separate  schools  and  that  a  stigma  of  inferiority  attaches  to  the 
so-called  black  schools.  Both  black  and  white  communities  generally 
perceive  the  white  schools  as  superior  and  the  black  schools  as  inferior. 

You  should  also  know  that  although  almost  all  of  the  schools  in 
Detroit  were  b(^low  the  nationwide  norm,  predominantly  black  schools 
)y  f^he  eighth  grade  were  in  the  average  two  or  more  grade  levels  be- 
hind predominantly  white  schools,  as  me^jisured  by  standard  achieve- 
ment test  scores. 

As  a  group  and  on  the  average,  black  and  white  children  arrived  in 
school  with  the  same  potential  and  much  of  the  same  levels  of  test 
achievement.  Only  thereafter,  with  the  experience  of  .c^hool  segiega- 
giition.  did  this  tested  achievement  disparity  appear  and  grow,  wTth 
the  final  result  being  systematically  inferior  education  for  black  chil- 
(lioii  as  compared  to  white  children  in  the  Detroit  district 

In  that  case,  it  was  conceded  by  the  school  authorities  that  racial 
discrnnination.  past  and  present,  resulted  in  adverse  effect,^  on  dispro- 
portionnte  numbers  of  black  pupils.  The  effect  was  cleariy  observable. 
flTJ  t'^'i-f  eS'itwl  educational  experience  had  cumulative  ef- 
fects on  the  attitudes  and  behavior  of  the  children. 

A\e  also  established  by  our  proofs  that  Detroit  systematically  dis- 
criminated against  black  children  and  black  schools  in  the  provision  oi 
ol)iPctively  measurable  educational  resources.  For  example,  althouHv 
eacher-piipil  ratios  were  the  same,  more  emergency  substitutes,  fewer 
hijrher  paid  and  experienced  teaehei-sand  more  inexperienced  and  low- 
paid  teachers  were  assigned  by  black  schools  than  to  white 

iM-en  m  the  allocation  of  the  district's  own  funds,  the  average  ex- 
penditure per  teacher  in  black  schools  was  between  fiJl.800  and  81.400 
less    an  the  average  salary  of  teachers  assigned  to  the  white  schools. 

h„i.l  ""^^f}"  P'""''''  ^^""^  ^'•'"^'^  chMron  in  Detroit  were 

being  cheated.  This  pattern  perpetuates  the  twin  cancers  of  racism 

edlSSopTornJ^"'^  '^'"'^ 

The_  foregoing  testimony,  when  added  to  the  jiroof  of  t!ie  t-:ins- 
poitation  policy  utilized  by  the  school  district;  the  way  in  which  the 
school  attendance  patterns  built  upon  existing  racial  segregation  -  the 
creation  and  inaiutenance  of  optional  attendance  zones  in  neighimr- 
uxMls  undergoing  racial  transition  and  between  high  school  attetTdance 

^nH^fl.?'''''  ^^™^"'"'u'!"^ '•impositions;  the  utilization  of 
in  .let.  using  which  saw  black  youngsters  segregated  in  schools  to 
which  they  were  transported  and  the  construction  of  new  schools  in 
such  a  manner  as  to  perpetuate  and  further  distort  residential  segre- 
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gation  all  combined  to  lead  the  court  to  conclude,  as  a  matccr  of  fact 
and  law,  that  the  State  of  Michigan,  through  its  various  entities,  did, 
to  a  significant  degree,  contribut<3  to  school  segregiition, 

I  may  interject  this  observation  also.  The  court  went  on  to  find  that 
residential  segregation  and  school  segregation  were  interdependent 
phenomena,  incapable  of  separation. 

With  that  finding,  the  court  concluded  that  it  had  to  int<irvenc  and 
fashion  a  remedy.  To  now  deny  a  Federal  coiiit  in  such  a  case,  on 
such  a  i-ecord,  the  power  to  use  the  busing  tool,  if  it  is  found  appro- 
priate to  correct  the  constitutional  violations,  is  to  grant  a  license 
to  the  Noith — now  denied  to  the  South— to  continue  segregating  and 
depriving  black  children  of  their  constitutional  right  to  an  equal 
education. 

It  is  clear  to  an  increasing  number  of  Xegroes  that  what  aiitibusing 
people  are  doing  in  tampering  M'ith  the  Constitution  is  attempting 
to  re][)eal  the  14th  amendment.  These  moves  of  antibusing  advocates, 
constitute  attempts  to  change  the  rules  halfway  through  the  l)all 
game. 

If  they  succeed,  the  power  of  couits  to  enlorce  other  rights  for  racial 
minorities  will  be  in  serious  jeopardy.  Limiting  the  autliority  of  a 
Fedei*al  court  to  correct  constitutional  violatioiis,  in  the  same  way 
that  judges  did  in  dealing  with  southern  segregation,  will  guarantee 
that  no  meaningful  desegregation  will  occur  in  the  North, 

Should  congressional  act^-n  be  taken  to  impair  or  diminish  the 
power  of  a  couit  to  deal  v  i  the  problem  of  segregated  education, 
it  will  constitute  a  severe  blow^  to  methods  used  by  organizations  such 
as  the  N AACP.  Damaging  the  credibility  of  the  approach  we  espouse 
will  be  int^^jM-eted  as  a  clear  signal  to'Xegroes  that  the  battle  for 
change  must  be  taken  underground. 

And  the  Congress  as  well  as  the  executive  branch,  if  they  succuml) 
to  or  continue  to  exploit  the  mass  hysteria  of  the  moment  will  have 
contributed  to  the  undermining  of  tlie  constitutional  form  of  govern- 
ment that  an  increasing  number  of  black  people  were  beginning  to 
respect  and  trust. 

Chairman  Celler.  We  want  to  thank  both  of  you  gentlemen  for 
a  very  hel])ful  statement. 

yiv.  PoKF.  ;Mr.  Chairman,  I  have  no  questions,  but  I  asked  for  tlie 
time  simply  to  make  an  explanation  and  oiler  ai)ologies  to  the  wit- 
nesses. I  was  absent  not  bv  choice,  but  because  I  was  testifying  before 
another  subcommittee  of  the  Committee  on  the  Judiciary. 

Mr.  Poi.K.  Mr.  Chairman,  Mr,  Wilkins,  meml)ers  of  the  S!il)commit- 
teo  have,  in  the  coui^  of  these  hearmgs,  attempted  to  determine  if 
there  are  ava^^able  eirective  alternatives  to  court-ordered  busing  to 
achieve  desegregation., 

Severn!  theories  or  ap])roaches  have,  \n  tni-n,  been  i)roposed  ))y  wit- 
nesses. The  first  is  tlv*  open-housiiiir  theory:  since  opon-housing  laws 
are  now  on  the  books,  the  way  to  solve  the  prol)lem  is  to  allow  the  black 
to  move  up  in  eeononnc  status  and  to  buy  a  heme  in  a  white  neighbor- 
hood so  that  when  the  neighborhoods  f)ecome  integrated,  the  neigh- 
borhood ,schools  will  ipso  facto  also  be  integrated. 
Could  vou  eomment  on  that  approach  ? 

Mr.  WiLKixs.  I  would  be  interested  in  what  our  general  counsel 
would  say  on  that,  but  1  ceKainly  believe  that  it  would  take  too  long 
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to  integfrate  a  nei^ffhborliood  dependent  i\ix>n  tlie  ability  of  black  pur- 
chasei-s  to  get  together  and  get  the  mortgage  money  available  so  that 
they  could  move,  provided  they  had  the  desire  to  move,  into  this 
neighboi'hood. 

What  soems  to  be  overlooked  is  that  each  yeai*  we  delay  this,  some 
kind  of  a  summary  adjustment,  the  black  cliildivn  are  being  systemat- 
ically cheated  of  the  access  to  adequate  education.  They  are  only  11 
yeai-s  old  oucc.  They  are  only  Id  yeai-s  old  once.  When  they  pass  that, 
they  are  passed,  and  something  that  may  hapnou  in  1980  won't  IxMiofit 
the  kids  in  1977. 

This  is  my  only  comment. 

Mr.  Polk.  Another  approach  that  has  been  suggested  is  compensa- 
tory education*  There  has  been  testimony  that  nnllions  of  dollai-s  are 
spent  to  buy  sehoolbuses  and  to  maintain  and  opei"at<»  them.  If  that 
money  wore  poured  into  compensatory  education,  it  is  suggested  that 
that  would  do  nuich  more  to  upgrade  the  quality  of  education  for 
blacks  than  busing  docs. 

Could  you  connnent  on  that  ? 

ilr.  Joxi:s.  If  I  may  address  myself  to  thnt,  ^Ir.  Tounsel,  eacli  of 
these  suggestions  have  l)cen  pi-eseiited  to  couits  in  tlic  various  cases 
that  liavf>  been  befoi'e  the  courts  and  the  coui-ts  have  found  that  they 
liave  not  been  an  effective  remedy.. 

The  Supreme  Court  has  manclated  in  the  Oree7i  case  and  in  Alex- 
muler  that  the  i-einedies  that  must  be  applied  to  dismantle  the  dual 
school  systems  and  to  coi-rect  the  constitutional  violations  nuist  Ixi 
remedies  that  will  work  ai^.d  work  now.. The  voluntary  open  em'olhnent 
liotion,  the  compensatoiT  education  route,  all  of  these  have  been  tried. 
Tliey  were  tried  in  Deiroit  and  they  were  found  to  be  woefully  in- 
adenuiite  to  meet  the  pi'oblem. 

It  ]  may  just  follow  up  on  what  Mr.  Wilkinssaid,  to  show  vou  how 
all  of  this  ties  together,  last  year  ^\y,  Wilkins  hnd  me  go  to  West  Ger- 
many to  investigate  the  coinplaints  of  black  GI's  concerning  discrim- 
ination in  housing,  pi-omotion,  and  administration  of  justice, 

We^  were  concerned  because  over  50  percent  of  the  GI's  who 
were  in  the  stockade  were  black  and  a  disproportionate  number  of 
courts-martial  that  wore  meted  out  and  ai'^^icle  15  punishments  Ix'ing 
handed  out  were  being  handed  out  to  black  GI's  and  dispropoi'tion- 
ate  innnbei'  of  dishouoi'able  discharges  '.vei'e  being  given  to  black  GI's. 

We  found  a  lot  of  this  was  I'ooted  Uck  into  our  scliool  system  be- 
cause these  black  servicemen  were  tested  when  they  en'tei'cd  the 
service.  They  took  an  AFQT  test  and  because  they  performed  pooi'lv, 
iH'CMuse  their  reading  skills  were  not  adequate  they  wei'o  put  in  oei-tain 
job  cai-eer  fields  which  did  not  permit  vei'y  rapid'advanceinent  and  so 
they  became  very  disenchanled  and  they  were,  in  effect,  in  segregated 
units  ovoi-  in  West  Gci'inauv. 

Because  they  could  not  advance  and  they  saw  their  wliite  cmmter- 
parts  of  tlieir  same  age  group  moving  much  faster  than  they  wei*e, 
they  took  the  position  that  they  were  crippled  and  that  they  could  not 
advance. 

The  fact  that  they  did  perform  pocTly  on  their  AFQT  test  went 
back  to  our  ?^cb.oo]  system.  When  you  tie 'that  in  with  what  we  found 
in  Detroit,  that  when  a  youngster  reaches  the  eighth  grade  in  a  pre- 
dominantly black  school,  his  reading  skills  are  2  to  3  years  behind 
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those  of  students  in  a  white  school,  then  you  see  he  can't  wait  3  or  4 
or  5  years  to  correct  the  situation. 

Mr.  Polk.  A  third  approacli  was  suggested  bv  a  witness  yosterdav, 
and  that  is  the  approach  of  one-way  busing.  Would  you  coinnicnt  on 
tlic  wisdom  or  legality  of  that  approach  ( 
Mr.  Jones.  One-way  busing  is  an  insult  to  the  black  coininuiiitv 
Mr.PoLK.^^^lyisthat?  ^' 
Mr.  Jones.  It  is  an  insult  because  it  says  to  the  black  youngster  the 
only  way  you  can  learu  is  to  go  out  into  a  white  milieu.  We  take  a 
position  that  when  seats  are  vacant,  when  there  is  s])ace  available  in 
solid  physical  plants  and  they  are  loca<-od  within  the  black  coiiiinunitv, 
there  IS  no  reason  why  those  buildings  should  not  be  used  as  well.  * 

In  Detroit,  for  instance,  at  a  time  when  there  were  26,000  vacant 
.ceats  ni  schools  located  in  the  inner  city  of  Detroit,  the  Detroit  School 
Board  wa.s  contemplating  constructing  a  new  hieh  school  and  the 
court  enjoined  that  construction  because  it  took  the  position  that  if 
there  were  overcrowding  in  these  various  outlying  schools,  it  could 
have  been  met  by  transferring  some  of  tliose  students  into  the  inner 
citv  schools. 

But  the  way  to  cure  tliat  situation  is  to  provide  schools  of  sii])orior 
qiiality  throughout  a  system  and  then  you  no  longer  have  identifiable 
white  schools  and  identifiable  black  scliools.  That  is  what  the  courts 
are  talking  about.  If  you  eliminate  identifiability  of  schools,  then  yon 
don  t  have  any  problem  of  one-way  or  two-way  busing.  You  move  kids 
around  without  anv  stigma  involved. 

Mr.  Polk.  Why  is  one-way  busing  demeaning  to  blacks  whereas  two- 
wav  bnshig  is  not? 

Mr.  JoNKS.  For  this  reason.  If  schools  are  brought  up  to  snuff,  if  the 
schools  in  the  inner  city  have  been  good  enough  for  black  vounirsters, 
then  tliere  is  no  reason  why  they  should  not  be  open  to  the'  white 
yoiniirstei's. 

Mr.  WfLKiNR.  The  truth  of  the  matter  is  of  eour.se  that  the  so-(»alled 
I)l;ick  schfx)ls  which  we  complain  about  and  talk  about  as  inferior,  the 
M'liite  parents  are  ju.ct  now  finding  out  by  means  of  this  two-way 
busing  that  their  children  are  boinir  sent  not  only  to  a  neiir!i])orliood 
sfl^ool  that  they  have  learned  to  distrust  but  to  schools  wliich  are  in 
fnct  inferior. 

Our  contention  is  that  the  true  integration  of  the  scliool  system  em- 
bodies the  quality  education  of  every  child.  You  either  have  to  bus 
thorn  to  where  the  good  education  is  or  you  have  to  leave  tliem  to  wal- 
low in  the  inferior  education. 

We  have  found,  for  example,  that  when  von  briiiff  white  kids  into  a 
heretofore  black  school  and  the  parents  find  out  that  thev  are  not 
pitting  this  nnd  they  are  not  being  taught  tliat,  and  so  forth,  thev 
hocoine  very  vocal  to  the  school  board  and  improvements  have  tnkeii 
pl;)ce  111  the  black  school  because  thr.  wliites  are  there  and  because 
thev  refuse  to  be  satisfied  with  the  standards  that  were  in  effect. 

Mr.  Polk.  You  are  suggesting  this  would  not  happen  otherwise? 

Mr.  WiLKTNs.  It  hasn't  happened.  Txit's  put  it  that  way.  Tlie  best 
proof  of  whether  it  will  happen  is  whether  it  has  happened  and  there 
is  no  record  anywhere  in  America.  Take  Boston.  Boston  is  a  prime 
example.  Take  Pasadena,  Calif.  Pasadena  is  a  prime  example.  Take 
Chicago.  Take  any  cit;,  in  the  North  or  West  and  they  have  drao'^red 
tlieir  feet  on  improving  the  quality  of  all  of  the  schools. 
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Mr.  Polk.  Thank  you,  Mr.  Wilkins, 

Chairman  Celler  We  are  grateful  for  your  testimony,  both  of 
you  gentlemen.  We  thank  you,  j,     t  ui. 

.  The  committ<?e  is  in  a  bit  of  difficulty,  One  of  its  bills  is  to  be  con- 
sidcipd  tins  morning  and  the  House  goes  into  session  at  11.  We  still 
if  '-^'^^  chaimiaa  must  leave  shortly  because  I  am 

will  ^  "^^^^  ^'''^  gentleman  from  Texas 

]\j|anwhiie  I  am  going  to  ask  all  of  the  other  witnesses  to  be  as 
bnef  as  possible.  We  will  accept  their  statements  for  the  record  and 
request  that  they  epitomize  them. 

r.  ^-'^^r^^'"^^?,^  is  Mrs  Lamell  A,  Cleveland  who  will  be  accom- 
panied by  Mrs.  Geraldine  Urbonas. 

I  know  that  you  have  a  statement  of  30-odd  pages.  We  will  include 
your  statement  and  data  for  the  record  and  files  and  ask  vou  to  epito- 
mize your  position,  "  ^ 

(The  prepared  statement  referred  to  is  at  p.  1001.) 

STATEMENT  OF  MRS.  lARNEII  A.  CLEVELAND,  ACCOMPANIED  BY 
MES.  GERALDDTE  TJEBONAS,  ROCHESTER,  N.Y, 

Mrs.  Clkvki  AND.  Could  I  read  rny  stutomeiit?  It  will  not  take  loii<r. 

C  lairmaii  (  kllkr.  We  have  aslced  you,  if  possible,  to  gi^•e  it  to  iTs 
orally,  not  repcatmg  it  word  for  word,  because  we  will  liave  to  cut  vou 
.^liort;  not  taat  we  want  to  do  tliat,  but  the  exi<reiicies  of  tlip  mornin<r 
roqnire  sonietlimg  of  that  nature.  Otherwise,  wo  will  niialile  to  heaT' 
all  ot  the  witnesses  before  we  go  to  the  floor. 

Mi-s.  ChmiLASD,  If  I  may  take  10  minutes,  that  will  be  all  ri^rht. 

(  liairniaii  Ckllkr.  Ju.st  do  the  l>est  von  can, 

Mrs.  (^.KVDLAxn.  All  rinrht.  Representative  Celler  and  members  of 
tJie  commirtee,  I  am  Mrs.  Lariiell  A.  Cleveland.  My  com])aiii(m  is  Mr.s. 
(reraldiiie  T  rhonas  and  we  are  both  from  Rocliester,  N.Y.  Mrs.  Ur- 
bonas is  diainnan  of  the  committee  and  cocliairinan  of  tlie  united 
council  of  education. 

I  live  at  oOil  Hay  ward  Avenue  in  Rochester,  a  iieiffhl>orliood  which  is 
thoroughly  inte^rrated.  We  do  not  own  our  house  and  cannot  afford  to 
l)uy.  I  have  two  dau<rhters  and  a  son,  all  teenairers,  atleiidint^  s»»h()ols  in 
the  Rochester  Scliool  District. 

My  husband  and  I  voluntarily  bused  our  yonn<rest  daiiirhter  for  o 
years  under  the  open  enrollment  plan  to  an  intc-trratorl  .school.  We  do 
not  l>elon^  to  any  antil>usin*r  or<rani^:itioii  or  school  or<,'anizalioii  al- 
thou<rh  we  sympathize  with  their  cause. 

I  am  here  on  behalf  of  myself  and  many,  many  ])arents  and  children 
of  Roehest(»r  who  are  under<roin/T  hardsliips  and'anxiety  brouirlu  on  by 
compnlsory  busintr.  This  busincr  pro/xrain  separates  lirothers,  .si.sters. 
and  friends,  and  takes  children  loni;  distances  from  their  homes. 

I  am  in  favor  of  voluntary  Inisin^?  and  voluntary  transfer,  but  vclic- 
mently  o]>])osed  to  compulsory  busing  to  achieve  racial  l)alance  in  onr 
school.s.  Compulsory  busing  lias  polai-ixed  our  cities.  Mothers  of  chil- 
dren in  lK)th  black  and  white  .schools  do  not  want  their  children  bused. 

The  ultraliheral  or  left  is  synipatlietic  to  the  caus(»  of  tl;e  anarchist 
whose  goals  are  to  demolish  the  social  structure  and  undermine  our 
Government  which  appears  to  be  succeeding  by  the  mere  fact  that  I 
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am  liere  pleading  for  my  constitutional  right  of  freedom  of  choice 
guaranteed  under  our  Constitution. 

Tho.se  innorcity  ]).•! rents  are  against  husing  when  they  see  their  cliil- 
dren  shorNchanged  in  education  in  order  to  pay  $11  million  this  year 
alone  for  busing.  Next  year  as  more  loans  are  implemented  the  busing 
costs  will  begi*eater.  See  exhibit  1  and  1-A,  please. 

And  then  also  the  cost  of  monitors  who  arc  actually  riding  shotgun. 
The  citizenry  of  Rochester  has  Ijcen  fighting  this  fight  against  the  com- 
pulsory busing  since  1907,  at  which  time  Superintendent  Herman  Gold- 
berg introduced  his  ])ai  :  plan  which  included  compulsory  busing  at  a 
school  lx)ard  meeting  at  East  Hiirh  School. 

The  programs  proposed  by  Mr.  Goldberg  woi-e  defeated  and  it  was 
then  the  open  eni'ollnient  and  voluntary  transfer  program  was  bom. 
Tlie  I'acinl  problems  started  in  our  schools  thereafter. 

After  l>oycotts  by  both  teachers  and  parents,  violent  outbreaks  in 
the  S(^l)Ools,  the  board  still  voted  in  the  i-eorganization  plan.  In  1970, 
two  elementaiy  oi'ganizatio!!  plans,  A  and  C  zone  consisting  of  seven 
schools  wei'c  implemented  under  the  fii^st  phase  of  this  plan. 

All  children  involved  in  these  zones  were  within  walking  distance. 
T'ndei'  the  reorganization  plan,  elementary  schools  were  broken  down 
into  categories  K-.*]  and  -^-fi,  7  through  8,  and  9  thiough  12. 

Ill  reorganizing  in  this  fashion,  it  compelled  cliildren  to  walk  far- 
ther distances  from  home  and  at  the  same  time  pass  their  neighborhood 
school  on  their  long  jouniey  to  the  it;or£?anize^  schools. 

It  was  explnined  to  the  community  by  Commissioner  Thomas  Frey 
that  thi«i  was  an  exporimeiital  proirrM*^ni  that  had  to  be  evahiated  l)ef{)re 
implenuMiting  Aii-tiier  -/ones.  Exhibit  2.  But  in  1971,  the  following 
year,  they  implemented  the  junior  and  senior  high  schools  and  one 
more  ehMuentary  zone. 

Kof^hester  consists  of  30.44  squaiv  miles  and  a  school  population 
of  over  ^4,000  children.  Due  to  its  peculiar  geographical  shape,  the 
bus  runs  up  <o  [Ty  minutes  one  way  in  irood  weather,  so  iirentleinen, 
you  oixn  uniynno.  the  time  involved  in  rainy  or  .snowy  weather.  Under 
poor  potiditions  and  good  conditions  buses  nni  late'and  children  are 
If^ft  sfiMuling  in  rain  or  snow  nnd  zero  temperature. 

In  view  of  this  fact  and  the  fact  that  oftentimes  children  miss  a* 
bus,  truancy  lias  spiraled  upward.  Parents  and  children  are  under- 
hnrdship.s  because  of  busing  due  to  the  early  Jiour  a  child  has 
to  arise  in  tlie  morning.  He  gets  home  late  and  he  is  therefore  unable  to 
participate  in  extracurricular  activities. 

Parents  who  have'more  than  one  child  often  find  their  program 
in  as  mnny  as  five  difFeront  schools.  Keorganization's  r,-ime  function 
was  to  iiiteirrate  our  schools  thronirh  busing.  It  has  failed  miseral)ly. 
Onv  schools  were  never  segregated  .  Racially  imbalanced,  yes,  but 
never  h(\irivgJited. 

Today  wp  have  "sciri'euated*'  integrated  sc]iools.  Blacks  n^main  with 
blacks,  whites  with  wliites,  Puei-to  Ricans  with  Puerto  Ricans,  on  the 
bus(^s,  in  cla^se*^,  assembly/ and  in  the  cafeteria. 

Poen-ion  in  any  program  will  lejul  only  to  failure.  Where  we  used 
to  have  a  student  union,  ow  we  have  black,  white,  and  Puerto  Rican 
student  unions.  Many  in  Jvochester  came  into  existence  during  vioilent 
times. 
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In  my  opinion  we  have  thi*oe  armies  in  school,  wliite,  black,  and 
Puerto  Kican.  Tliey  were  formed  out  of  fear.  Our  youth  is  friglitoned. 
Tlic  Imtred  is  kindled  by  tlie  scliooPs  double  standard  set  up  by  teach- 
ei-s  and  administratoi-s.  Unity,  gentlemen,  tlie  word  unity  is  "dead  as 
long  as  we  are  talking  color  and  making  laM's  in  color. 

As  soon  as  tlie  statement  has  to  be  prefaced  with  a  word,  white, 
black,  or  Puerto  Piioan,  you  imply  that  white,  black,  or  Pu(  rto  Rican 
cannot  tmst  each  other  and  this  has  happened  in  our  school. 

In  September  the  Rochester  schools  expf»ct<?d  4r>,()00  childnMi  but 
they  lacked  1,500.  The  dropout  situation  has  spiraled,  1,500  in  the 
fii-st  2  moiitiis.  The  Rochester  School  District  has  b(»en  involved  for 
many  yeai-s  in  many  federally  funded  and  locally  funded  experimental 
proiirams. 

The  children  in  our  community  have  been  guinea  pigs  tested  with 
programs  that  cannot  be  evaluated.  Quality  integrated  edu-^ation  is 
education  in  which  all  children  of  aV  people  iro  to  first-rate  schools. 
This  is  a  quotation  f mm  Mr.  Herman  R.  Goldberg,  past  su])erintend- 
ent  of  schools,  see  exhibits  5  and  6. 

I  do  have  the  crime  report.  Crime  has  increased  in  Rochester 
schools  this  year  255  percent  and  I  break  it  down.  The  name  of  the 
plan  IS  a  farce.  All  schools  were  integrat4?d.  Some  schools  had  the  same 
percentage  of  ethnic  groups  as  they  had  before.  Busing  and  voluntarv 
transfers  are  not  the  only  evils  of  the  reorganization  plan. 

As  I  mentioned  previously,  experimental  programs  such  as  a  cluster 
system,  nongrading  and  a  school  without  walls.  Schools  do  not  meet 
buildmg  codes  and  school  equipment  is  davenports  and  mattresses  on 
the  floor.  Children  come  and  go  as  they  please.  I  quote  from  Rochester 
History,  edited  by  Blake  McKelvey,  Rochester  city  historian,  dated 
April  19G0: 

The  IHm'H  were  a  crucial  dec;ule  in  Rochester's  educational  historv.  The  hoard 
of  education  recognized  the  rights  of  Negro  children  to  equal  and  unsegre^jaiod 
educational  opportunities  a  full  decade  before  the  State  granted  the  right  to 
vote. 

I  would  like  to  mention  that  in  the  last  10  yeai-s,  Rochester  has  lost 
60  major  industries,  so  unem^ilovment  is  prevahMit.  Pjooks  in  the 
schools  are  short.  The  ratio  is  three  books  for  five  c])ildren.  The  crisis 
in  education  today  in  Rochester  is  to  educate  without  indulging  in 
social*  experiments. 

The  demogra])liic  conditions  in  Rochester  preclude  any  possibility 
of  accomplishing  any  stable  integration.  A  mei  e  glance  at  the  annual 
Ethnic  Census  of  1070-71  put  out  bv  the  division  of  planning  and  re- 
search of  the  Rochester  School  District,  exhibit  7. 

In  speaking  of  desegregation  and  integnition,  we  often  Iofc  sight 
of  what  these  mean  within  the  context  of  a  free,  o])eii,  i)1uralistic 
society.  We  cannot  he  free  and  at  the  ^amo  time  1«»  rerjiiired  to  fit 
our  lives  into  prescribed  places  on  a  racial  grid,  whether  segregJited  or 
integrated  and  whether  by  some  mathematical  formula  or  assignment. 

An  open  society  does  not  have  to  be  homogeneous  or  fully  inte- 
grated. Especially  in  a  Xation  like  America  it  is  natural  and  right 
that  we  have  Italian  or  Irish  or  Negro  or  Norwegian  neighborhoods. 
It  is  a  natural  and  right  thing  that  members  of  these  communities 
feel  a  sense  of  group  identity  and  group  pride. 
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The  right  and  ability  of  each  person  to  decide  for  himself  where  and 
how  he  wants  to  live,  whether  as  part  of  the  ethnic  enclave  or  as  part 
of  a  hirger  society  or,  as  many  ob,  share  the  life  of  both, 

I  have  a  quote  in  here  by  Eobert  Kemicdy  or  words  to  that  effect, 
bnt  I  would  like  to  say  over  150  years  ago  President  Tliomus  Jeffer- 
son said  that  if  our  Kepublic  over  falls,  it  will  be  the  fault  of  the  Fed- 
eral judiciary. 

The  time  lias  come  for  you,  the  legislature,  to  realize  that  now  is  the 
time  for  you  to  assert  >;mirsclf  and  live  up  to  your  responsibilities 
and  desires  of  your  t  onstituents,  tlie  purpose  for  which  you  were  elect- 
ed. Any  further  usurpation  of  your  prerogatives  by  the  Supreme 
Court  would  be  complete  capitulation  on  your  part.  The  end  result 
would  wpII  be  the  disruption  of  our  Kepublic. 

An  ainendnioiit  to  the  Constitution  is  needed  to  prevent  capricious 
and  arbitrary  decisions  by  appointed  state  and  federal  officials  from 
ovon  uling  locally  elected  officials.  For  example,  Mr.  Ewald  Xyquist 
and  conmiissionors  of  schools  in  Xew  York  State. 

To  prevent  capricious  and  arbitrary  decisions  made  by  State  and 
Federal  courts  from  mandating  busing  situations  that  arc  impossible 
for  school  districts  to  implement  either  logistically  or  fuinnrially. 

To  put  tlio  Su])rome  Couit  of  tlie  United  Statins  out  of  the  legislative 
structure  o  our  Govei-ninent  and  back  to  the  judiciary  section  wheie 
it  belongs.  10  prevent  fniiher  loss  of  fi-eedom  foi*  our  ritizens  and  the 
quantum  stops  that  have  boon  taken  toward  a  totalitarian  state  in 
recent  years.  To  help  ]/revont  the  insidious  Fodoi'al  bui'caucracy  such 
as  the  I>eparimont  of  Ilcaltli,  Educntio'i,  and  Wolfnro  from  heooming 
mo.e  of  a  govermnent  within  a  government  than  tlioy  already  are. 

To  prevent,  abortive  attempts  bv  the  Depai-tment  of  TTeal'th,  Edu- 
cation, and  Welfare  to  racially  balance  school  children  in  large  cities 
of  the  Unit  e<l  States,  an  action  which  invai-iably  leads  to  dosogrogation 
by  whites  and  the  more  well-to-do  blacks. 

Representative  Emanuel  Celler,  you  should  bo  most  cognizant  of  the 
danger  of  these  situations.  Even  without  massive  busing  progi  ams,  the 
city  of  Xew  York  in  the  last  census  period  lost  800,000  whites  with 
an  educational  median  of  12.5  years  and  at  the  same  time  gained 
ToO.OOO  blacks,  whose  eduoation  median  was  not  ascertainable. 

The  city  of  "Roohester,  with  a  population  of  loss  than  300,000,  gained 
over  2.5,000  blacks,  a  114-percent  increase  in  the  last  10  years.  At  the 
same  time,  they  lost  over  50,000  whites.  Assiirn  a  public  school  .student 
bocau.se  of  race,  color  or  creed — why?  To  bus  to  racially  balance — 
why?  To  relinquish  more  of  your  inalienable  rights — God  forbid  it. 
To  comply  with  the  wishes  and  beliefs  of  the  overwhelming  majority 
of  citizens  of  this  Republic. 

If  any  politician,  by  this  T  mean  the  President  or  Members  of  the 
Congress,  does  not  believe  this  is  a  viable  statement,  lot  them  speak 
out  for  busing  and  against  this  re.solution.  And  if  he  or  she  is  up  for 
election,  we  will  send  them  back  to  their  homes  defeated. 

I  would  like  to  show  you  what  is  in  the  exhibit,  but  T  can  now 
show  you  in  full  where  on  September  24,  the  Rochester  evening  paper 
has  the  sdiool  complaints  growing  and  Senator  Javits'  article  cites 
our  city  as  a  beautiful  example  of  integration  and  how  peaceful  it  was. 

Chairman  Ceu.er.  T  will  have  to  cut  you  off  because,  as  T  said,  we 
have  four  more  witnesses.  One  has  come  from  Denver,  Colo.,  and 
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others  also  from  distant  places,  and  we  cannot  keep  tliem  over  today.  I 
am  afraid  we  will  have  to  cut  you  off. 

I  don't  do  tliat  disrespectfully  in  any  sense.  We  will  put  vour  com- 
plete statement  and  that  of  Mi*s.  Urbonas  in  the  record,  and  all  of 
your  exhibits  will  be  retained  in  our  files.  All  will  receive  our  full 
consideration.  At  this  time,  we  thank  you  very  much. 

(The  statement  i-oferred  to  follows:) 

Statement  of  rilus.  L.vbnei.l  A.  Cleveland,  Accompanied  ijy  M«s.  Geiuldink 

Urbonas 

I  am  Mrs.  LarnoU  A.  Cleveland,  my  companion  is  Mrs.  Goraldine  Urbonas 
and  we  are  both  from  Rochester,  Now  York. 

ougn\y  hitcgme"'^  Avenue  in  Rochester,  a  neighborhood  which  is  thor- 

I  have  2  (laughters  and  a  son  ali  teiMiagers  and  attending  schools  in  the 
Rochester  fechool  District.  At  the  present  time,  I  have  a  daughter  in  the  block 
schools  because  in  my  opinion  the  school  she  did  attend  was  unsafe 

My  husband  and  I  voluntarily  bused  our  youngest  daughter  for  three  vears 
under  the  oimi  enrollment  plan  to  an  integrated  school.  ^ 

We  do  not  belong  to  any  anti-busing  organization  or  j^chool  organization, 
altliongh  sympathize  with  their  cause.  I  am  here  on  behalf  of  mvsclf  and 
many,  many  parents  and  children  of  I{oche^ter  who  are  undergoing  hsird- 
shiDs  and  anxiety  brought  on  by  compulsory  busing.  This  busing  program 
which  separates  brothers,  sisters  and  friends  takes  our  children  long  distances 
from  their  famines  and  familiar  environment. 

I  am  in  favor  of  voluntary  busing  or  voluntary  transfer  but  vehementlv  oppose 
compulsory  busing  to  achieve  racial  balance  in  our  schools 

Conipul^(.ry  bnsing  has  polarized  our  city— mothers  of  'children  in  both  ^ho 
win  to  a  nd  black  communities  do  not  want  their  children  bused,  althmigh  the 
ultra  liberal  faction  who  have  been  the  .*<trongest  proj)onents  of  this  plan  do 

1  u'i,   m"'  ^•|»''*^'*^*"  '''^"'^^  ^hem  in  this  program. 

The  ultra  liberal  or  leftist  who  is  sympathetic  to  the  cau.se  of  the  anarchist 
and  communist,  whose  goals  are  to  demoli.sb  the  social  structure  and  under- 
mine our  government,  appear  to  be  succeeding— by  the  mere  fact  that  I  am  here 
pleading  for  m>  constitutional  right  of  freedom  of  choice  guaranteed  under  our 
constitution. 

Inner  city  parents  are  as  vociferous  as  miter  city  parents  against  bu.ssing  as 
they  .stv  their  children  .short  changed  in  education  in  order  to  pay  $1.8  million 
dollars  this  year  alone  for  bussing.  Next  year  if  more  zones  are  implemented  the 
bassing  cost  will  be  that  much  greater,  not  to  mention  the  cost  of  monitors  who 
have  been  hire<l  to  keep  order  on  the  bus.ses  (See  Exhibit  #1)  and  help  protect 
the  bus  drivers  and  prevent  the  dismantling  of  the  busses,  a  true  description  of 
the  nnmitor  would  be  "nding  shot  gun." 

Tlie  citizenry  of  Rochester  has  been  in  this  fight  against  compalsorv  bussing 
since  1067  at  which  time  Supt.  Herman  Goldberg,  introduced  his  Park  Plan  and 

^V}}  H^^V.^  included  compulsory  bussing  at  a  School  Board  Meeting  at 
Kast  High  School. 

This  particular  School  Board  Meeting  ran  into  the  wee  hours  of  the  morning 
before  all  spi^akers  were  heard~~4:00  a.m.  to  be  exact.  The  programs  proposed 
by  Mr.  Goldberg  were  defeated  and  it  was  then  that  the  open  enrollment  or  volun- 
tary transfer  program  was  born  and  racial  problems  started  in  our  schools 
shortly  thereafter. 

In  lOCD  after  many  bitter  fights  between  School  Roard  Commisisoners  and 
constituents,  after  boycott  of  schools  by  both  teachers  and  parents,  after  picketing 
of  schools  and  Commi.ssioners*  homes,  after  many  violent  outbreaks  in  our  nools 
and  after  refu.sing  the  community  of  Rochester  a  referendum  on  this  highly  con- 
troversial i.ssue.  the  School  Board  voted  into  being  the  Reorganization  Plan  which 
Is  nothing  more  than  compulsory  bus.sing  and  involuntary  transfer. 

In  September,  1070,  two  elementary  zones.  A  and  C  Zone,  consisting  of  seven 
(7)  schools  were  implemented  under  the  first  phase  of  this  plan.  An  children  in- 
volved in  these  zones  were  in  walking  distance— N.Y.S.  law  designates  V/^  miles 
from  home  to  school  as  walking  distance.  Under  tlie  reorganization  plan  ele- 
mentny  .schools  were  broken  into  two  categories  K-3  and  4-6  from  K-6.  In  reor- 
ganizing in  this  fashion,  it  compelled  children  to  walk  farther  distances  and  at 
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the  same  time  pass  their  neighborhood  school  on  their  long  journev  to  the  reor- 
ganized school. 

It  was  explained  to  the  community  by  Commissioner  Thomas  Prey  that  this 
was  an  exiK»rimental  program  that  had  to  be  evaluated  before  implementing  other 
zones  (Exhiiut  #2).  But  in  1971  the  School  Board  Commissioners  imploment<Hi 
Zone  G.  and  included  the  reorganization  of  both  Junior  and  Senior  high  schools 
jvlnch  threw  our  community  into  an  "educational  crisis,"  because  compulsory 
bussing  wns  the  means  to  thiH  end. 

.^^'^^^^^^  consists  of  36.44  square  miles  with  a  school  population  of  just  over 
44.000  pupils  (Exhibit  #3).  Due  to  its  r)eculinr  geographical  shape,  /here  nr*^ 
hns  rui  s  up  to  4.)  min.  one  way  in  good  weather.  So.  gentlemen,  yoii  can  imagine 
tl'.e  time  involved  in  rainy  or  snowy  weather.  Urder  poor  conditions  and  good 
C(»nditions  blisses  run  late  and  children  are  left  standing  in  rain,  snow  and  zero 
temperatures.  In  view  of  this  fact  and  the  fact  that  often  limes  students  miss  a 
bu>< — truancy  has  spiralled  upward. 

Parents  and  students  are  undergoing  many  hardships—with  the  time  involve^: 
in  bussing,  the  early  hour  a  child  has  to  rise  in  the  morning  along  with  bus  time 
sclicHlule  after  school,  deprives  them  of  either  leisure  time  or  time  applicable  tn 
academic  or  cultural  studies  (homework,  music,  etc.)  and  it  also  deprives  them 
of  extra-ourricular  participation  such  as  sports,  student  government  vearbook 
social  committees,  which  in  fact  is  infringing  on  their  richts  to  obtain  the  op^ 
pf>rtunifies  olTerod  to  them  in  many  different  fields.  Manv  musicians  got  their 
start  in  the  high  school  band  and  profe.ssional  athletes  took  advantage  of  high 
school  basketball,  football  and  baseball  teams. 

Parents  who  have  more  than  one  child  in  school  often  find  that  all  her  children 
are  in  different  schools.  A  case  in  mind  is  a  woman  in  Rochester  that  has  five 
children  in  five  different  schools.  But  still  gentlemen  we  hear  the  crv  of  the  edu- 
cator "parent  involvement**  ^support  PTA  "  Reorganization  makes  this  almost 
impossible  because  the  parent  either  doesn't  have  the  transportation  nor  the  time 
to  run  from  one  end  of  the  city  to  the  other  and  often  time  her  child  is  bussed 
Into  a  neighborhod  that  she  wouldn*t  be  safe  to  enter. 

Bussing  is  a  threat  to  family  life— brothers  and  sisters  are  *;eparnted  nnd  the 
securitv  that  a  child  has  by  knowing  that  either  fan  ily.  friend  or  neiihlwr  are 
all  together  in  fnmiliar  environment  is  stripped  from  them  and  school  becomes 
a  traumatic  experience. 

Reorganization's  prime  function  was  to  inipgraip  our  schools  through  Ini^ssing— 
It  has  failed  miserably.  A  point  of  fact,  our  school',  were  never  segregnted.  racially 
unbalanced,  yes.  but  never  segregated.  But,  today  we  have  "sorrreirated— inte- 
ffrated  sHioo's  '  Invause  blacks  remain  with  blacks,  white  with  white  and  Puerto 
Rican  with  Puerto  Bican-^n  the  bus,ses,  in  classes,  in  assemblv,  in  cafeteria. 
Coercion  in  any  program  will  onlv  lead  to  failure. 

Where  a  Student  Tnion  or  Student  Council  was  r-^presentative  of  a  «5tudent 
body,  we  now  have  Black  Student  Tnion,  White  Student  T^nion  and  Puerto 
K  cnn  Student  Tnion.  T  have  no  trouble  with  student  unions  whatever  color-- 
what  doe«?  caiKC  me  consternation  is  the  reason  thev  were  born.  Manv  in  Rocbe^'ter 
came  into  existence  during  the  violent  times  in  our  <;choolR.  Tn  mv  opinion  we 
have  3  armies  in  a  school— white,  black  and  Puerto  Bican.  They  were  formed  out 
of  fear—Black  Student  Tnion,  in  numbers  they  could  fight  tlip  wlHte.  White 
Student  T^nion,  in  numbers  thev  could  fight  the  black.  Puerto  Ricnii  Student 
Tnlon.  in  numbers  thev  could  fight  the  white  and  black.  Nu  t  tbi*?  snd  gentle- 
men—the hatred  that  is  inbred  in  our  youth  is  frightening.  The  hatred  hns  I»een 
kindled  bv  th^  schools  double  standard  set  up  by  teachers  and  administrators 
i^'^n^l'lilT'  ^^ho  say  "the  only  good  nigger  is  a  dead  nigger"  ami  those  who  sav 

we  11  kill  the  white  mother  nre  really  saying  'Ve  have  to  kill  the  svstem." 

The  hatred  is  really  for  the  inlustices  that  have  come  forth  from  tho*  double 
standard  set  through  reorganization. 

!]"*^-^r7^^"^^^'"^"'~^^^  ^^''^^  ""^^-^     ^^^^     ^^"^  ^^^^^  talking  in  color 

and  makinf'  laws  in  color.  As  soon  as  a  statement  h««?  'o  be  Tirf»fnc^»d  ^vlfh  the 
T  ''^\  ^r.,^*^^^**      Puerto  Rican.  you  implv  that  neitli^^r  Black  or  White  or 

/U"u«  i?l!^'''".v''""''^  ^^^^^  ^^^^  ^^^^"^  ^«  ^hnt  happened  in  our  schools. 

(Kxhihlt  No.  4) 

^i-ISJ'^^^?,'"^^''  prolecter  number  of  attendance  in  Rochester  schools  was 
4.1.000 pupils  but  actual  enrollment  was  down  l.'SOO  ^^tud^^nts. 

The  dropout  situation  in  Rochester  is  disastrous.  In  September.  1071,  there 
werp  mm  children  and  in  Ocfober  1071,  there  were  three  hundred.  The^r*  figures 
added  to  the  ^HOO  less  f  nr'>:ied  adds  up  to  the  nice  and  tidv  sum  of  2400  decrease 
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ill  two  years.  Thosp  figures  were  compute<l  by  Mr.  Joseph  Farbo.  prese  it 
School  Commissioner. 

Rochester  School  District  has  been  involved  for  years  in  many  federally 
funded  or  locally  funded  experimental  projects.  The  children  in  our  community 
have  been  p:uinea  pigs — tested  with  programs  that  still  cannot  be  evaluate<i : 
as  per  example,  "Reorganization".  To  give  proper  name,  "Grade  R«organizati<ja 
and  Desegregation  of  the  Rochester  I^ublic  Schools.*' 

"Quality  Integrated  Education  is  education  in  which  all  the  children  of  all 
people  go  to  first  rate  .schools  together  free  of  the  fears  of  men."  This  is  a 
quotation  of  Mr.  Herman  A.  Goldl)erg.  past  Supt.  of  Schools  in  Rochester,  and 
a  great  proponent  of  the  Reorganization  Plan.  (Exhibit  Xo.  .T  and  r>.) 

Remembering  these  words  gentlemen  from  an  expert  in  the  field  of  education, 
isn't  it  ironic  that  in  Rochester  since  1970,  crimes  in  the  school»  based  on 
Rofhe'ster  Police  Dept.  Report — there  has  been  a  25n%  vise  in  school  crime. 

Since  September  1971.  94%  of  unprovoked  types  of  crimes  committed  in  school 
or  on  the  school  grrunds  has  been  blacks  attacking  whites.  90^^  of  these  were 
committed  by  .<^i:udents  bussed  into  the  school  (needless  to  say  schools  not  re- 
organized are  also  feeling  a  rise  In  crime  due  to  the  young  Rev.  students  of  the 
Third  World  Movement  in:t  not  comparable.)  50%  of  these  were  black  boys 
attacking  white  girls.  We  hare  had  every  tyi>e  of  crime  imaginable.  In  1071  Police 
Commi.s.sioner  John  A.  Mastrella  said  that  the  police  department  last  year  pro- 
vided «ix  (0)  police  officers  full  time  and  others  part  time  to  the  school  district. 
Ho  «iaid  it  cost       department  $100,000  to  patrol  the  schools  last  year. 

Mr.  Hubert  A.  Norton,  aduiini^itrative  director,  said  busses  will  be  lined  up 
each  day  for  a  quarter  of  a  mile.  "With  busses  lined  up  like  that,  we  can't  imnduo 
the  problems  that  might  occur*'  he  said.  More  than  5.000  junior  and  senior  high 
school  students  will  be  attending  schools  thai  they  aren't  familiar  with. 

The  unme  of  the  pinn  is  a  "farce.**  All  Rochester  Schools  integrated  nrlor 
to  the  i>lau.  Some  schools  have  the  <;ame  percentage  of  ethnic  groups  as  they  had 
befnre  ReorffaniJiation.  (See  Exhibit 

Ru«:s'ing  and  involuntary  transfer  are  not  the  only  evils  of  the  reortcanlzation 
plan.  As  T  mentioned  previouslv  evi)erlmental  proirranis  «ncli  as  the  cbister  svs- 
totti.  iKtn  srJiriua  and  schooN  siuWi  as  the  School  Without  Walls  and  the  Tn*^erim 
School  which  do  not  meet  buiUling  codes  where  .school  equipment  is  davenports 
nnd  nifittre<se<;  on  the  floor,  children  can  come  and  go  as  thev  please  and  wander 
the  streets  individually,  go  where  they  like,  do  what  they  like  and  this  is  what 
thev  call  education. 

The  School  Without  Walls  is  patterned  in  the  same  way  as  (quoted  f»*nni 
Koehester  History..  Edited  hy  Blake  McKelvey.  Pity  Historian,  dated  Anril  lOfiO.) 
"The  1S.">0*<;  were  a  crucial  dccnde  in  Rochester  s  educMtioml  history.  The  B'^ord 
of  Rdnr'ntion  recocrnized  the  riffht.*;  of  negro  cliildren  to  equal  aud  unsegregated 
edncation'd  or»portunitics  a  full  decade  before  the  state  granted  their  fathers  tbe 
right  to  vcte." 

Rocho^*^or  Pity  Sehnol  District  has  right  now  a  deficit  of  over  $2.5  million  and 
will  hnvo  to  CO  to  the  Pity  Council  to  get  funds  to  complete  this  sch(K)l  vcar.  n< 
thev  are  not  fiscnlly  independent. 

FfPfrnrinlht.  Roehester  is  in  dire  straits.  fiO  mniMr  industri^^j  hove  left 
Rochester  within  the  last  10  years.  To  mention  a  few  nationnllv  known.  Oetioral 
Dyuamies.  employing  15.000  people.  Friden  Division  of  Singer — 4.000  p^^opTe. 
R.  T.  French.  Beechnut  Packine  Co..  Xerox  moved  headquarters  to  Tonnecticnt. 
Ea.stmau  Kodak  building  in  Colorado— the  reason  high  taxes.  School  ta\e<?  on  a 
7  room  hon<:e  in  our  area— 1P69-1970— I^J'^.52.  1970-1071— 203.7fV~this  vear  a 
raise  of  5.32  pc  thousand. 

For  Snle  signs  almund  on  houses.  People  cannot  sell  bouses — yet  cannot  keep 
tliem  up. 

R'^chester  school*?,  at  the  present  time,  are  among  tbe  lowest  in  the  s^ate  in 
reading  and  lunth  levels  due  to  ihe  non. graded  svstem  part  of  reorganization 
plan  in  .some  schools  and  standard  grading  in  others.  Many  (»hitdren  are  just 
being  ivissed  whether  they  should  be  or  not.  This  is  a  great  injusMce  to  all  chil- 
dreu.  Most  children  graduating  12th  grade  have  6th  grade  reading  level.  (See 
Exhibit  #0  10).  Subjects  in  schools  are  watered  down  to  the  average  student 
and  the  bright  child  or  the  slow  learner  has  little  chance  of  learning  the  wav 
they  should. 

Phildren  come  home  from  school  complaining  about  disruptions  and  fights  in 
classes  where  some  teachers  cannot  control  the  children.  The  ratio  of  books  in 
many  schools  is  3  to  5  children  per  book, 
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The  crisis  in  education  in  Rochester  today  is  to  educate  without  indulging  in 
social  experiments.  More  money  does  not  mean  quality  education.  We  firmly 
believe  If  monies  appropriated  to  bussing  would  be  used  to  bring  every  public 
stliool  in  Rochester  up  to  a  point  where  there  would  be  no  better  school  then 
pntlemen  equal  opportunity  would  be  oflfered  because  then  all  children  would 
be  educationally  equipped  to  pick  up  the  challenge  of  )i*^e, 

Tho  demographic  conditions  in  Rochester  cleariy  ^/reclude  any  possibility  of 
accomplishing:  any  true  and  stable  inte^^ratiou.  A  mere  glance  at  tJio  Annual 
Lthnic  Census  of  1970-1071  put  out  by  the  division  of  Planning  and  Research  of 
the  RcK-hestor  City  School  District, 

To  siK'nd  njillions  of  dollars  to  bus  children  in  an  attempt  to  create  a  par- 
ticuhir  racial  balance  is  utteriy  beyond  comprehen.-ion  when  one  considers  that 
thi.s  situativn,  in  k^s  than  three  years,  will  no  longer  exist  In  fact,  the  racial 
b.-ilance  is  changing  dramatically  every  year. 

In  rr(»sident  Nixon's  Policy  Statement  of  1970  on  desegregation  of  Schools  he 
.stated  in  i)arLs : 

**TIio  goal  of  this  Administration  is  a  free  and  or>eii  society.  In  wiving  this,  I 
UKo  the  words  "free"  and  "open"  quite  precisely.  Frecxlom'  has  two  essential 
eleuieurs,Th.e  right  to  choose,  and  the  ability  to  choose. 

In  speaking  of  "desegregation"  or  "int(»gration,"  we  often  lo!*e  sight  of  what 
these  mean  within  the  context  of  a  free,  oi)en,  pluralistic  >ociety.'Tre  cannot 
he  frvc  and  at  the  same  tivw  he  required  to  fit  our  Uvch  into  prcl<cr\l)cd  places 
on  a  rariol  g  rid— whet  her  scgrcf/atcd  or  micnratvd,  and  whether  hy  some  mathe- 
uxiiinif  formula  or  hy  an  autowattc  assignment. 

"An  open  ^-odety  does  not  have  to  be  homogeneous,  or  even  fullv  integrated. 
There  is  room  within  it  for  communities.  Ksi>ecial1y  in  a  Nation  like  America  it 
is  neiural  and  right  that  we  have  Italian  or  Irish  or  Negro  or  Norwegian 
nclu'Iiltorhoods  it  is  natural  and  right  that  mcml>ers  of  those  communities  feel 
a  sen>e  of  group  identity  and  group  pride.  The  right  and  abilitv  of  each  person 
to  deri(l(»  for  him.self  where  and  how  he  wants  to  live,  whether' as  u  part  of  the 
ethnic  enclave  or  as  jmrt  of  the  iarger  society— or  as  many  do,  share  life  of  both." 

The  late  Senator  Rol>ert  F.  Kennedy  i?aid,  before  the  Senate  Sul)comnuttee  on 
H(Mi<ing  and  Crban  .Vffnirs  (fn  im^)  on  the  Senate  Floor; 

'To  .seek  a  rebuilding  of  our  urban  kIuius  is  not  to  turn  our  backs  nn  inte- 
gral ion.  It  is  only  to  say  that  oi)en  occupancy  laws  alone  with  not  suffiee  and 
that  sen.sitivity  must  be  showTi  to  tiie  asi)eraUons  of  Negroes  and  other  iion- 
wliites  who  would  build  their  own  communities  and  occnpv  decent  housing  in 
iifigh'wjrhonds  ^\here  they  now  live.  And  in  the  long  run,' this  willingnes.s  to 
come  to  grijw  with  the  blight  of  our  center  city  will  lead  us  toward  an  oi)en 
sficiely.  Vov  it  is  the  coaipariibility  of  housing  and  full  employment  that  are  the 
keys  to  free  movement  and  to  establishment  of  a  so-^ety  in  which  each  man  has 
a  real  opj'ortnnity  to  ch(X)se  whom  he  will  call  neighbor," 

Oentlenien,  faee  the  facts.  Over  ir^O  years  ago  Pnsident  Tliomas  .Tefiferson 
^}•^{ed  "that  if  our  Republic  ever  falls,  it  will  he  the  fault  of  the  Federal 
Judiciary,"  The  time  has  come  for  you  in  the  liegislature  to  realize  this  and 
that  ju>\v  is  the  time  for  you  to  assert  your  «elves  and  live  up  to  your  resimnsi- 
bilities.  to  tJie  desires  of  your  constituents,  the  panose  for  which  vou  were 
elct-lcjl.  Any  further  of  ycmr  prerogatives  as  legislators  by  the  Supreme  Court 
would  be  tantamount  to  complete  capitulation  on  your  part.  The  end  result  of 
^'.  hwh  eould  well  be  the  disolution  of  our  Republic. 

An  amendment  to  the  Constitution  of  the  United  States  such  as  that  proposed 
by  the  II,J.  Res.  020,  Introduced  by  Rem  Nornnn  Lent  of  N.Y.  State,  5th  Dis- 
trict is  vitally  needed  for  the  following  reasons: 

1.  To  prevent  capricious  and  arbitrary  decisions  by  appointed  State  and  :^>d- 
eral  ofTiriala  from  overruling  locally  elected  offitials.  (Example — Nyquist), 

U.  To  prevent  capriciou.-^  aad  arbitrary  decisions  by  St^ite  and  Federal  Courts? 
fnmi  mandating  busing  situations  that  are  impo.<qsible  for  school  districts  to 
lji?!)lement  either  logistic  lly  or  financially. 

To  init  the  Supren-  Court  of  the  United  States  out  of  the  I>egislative  struc- 
ture of  our  Government  r>nd  back  to  the  Judiciary  section  where  it  belongs, 

4.  To  prevent  the  /liPher  loss  of  Freedom  for  our  citizens  and  the  quantum 
steps  that  have  been  taken  toward  a  totalitarian  State  in  recent  vears. 

n.  To  help  prevent  the  invidious  Federal  bureaucracy  such  as  the  Dept  of 
Health.  Kducation  and  Welfare,  from  becoming  more  of  a  government  within  a 
government  than  they  already  are, 

(>.  To  prevent  al)ortive  attempts  by  the  Dept.  of  H.E.W,  to  raciallv  balance 
school  children  In  the  large  cities  of  the  U.S.  An  action  that  invariably  leads  to 
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resegregation  by  whites  and  the  more  well-to-do  blacks.  Rep.  Eiuanuel  Cellar 
should  be  most  cognizant  of  the  danger  in  these  situations.  Even  without  mas- 
sive bussing  programs;  the  City  of  New  York  in  the  last  Census  period  lOGO- 
1970  lost  800,000  whites  with  an  educational  median  of  12.5  years.  At  the  same 
tiUKs  New  York  City  gained  750,000  blacks  whose  educational  median  was  not 
ascertainable!  The  city  of  Roehester,  with  a  population  of  less  than  300,000 
gained  over  25,000  blacks  (114%  increase)  and  at  the  same  time  lost  over  50,000 
whites.  (See  Exhibit  As  you  can  see  by  the  exhibit  entitled  Annual  Ethnic 
Census  1070-71,  we  have  in  Roche.ster  a  total  non-white  population  of  17.2%. 
At  the  same  time  we  have  40%  non-white  in  our  school  district.  Tlie  generally 
accepted  prognosis  is  that  we  will  have  by  1075  a  non-white  population  of  'n-eV 
40%,  with  our  school  system  having  05-75%  non-wMiite.  In  1980  Roehester  will 
be  over  ()0%.  no n -white  with  our  school  district  virtually  100%  no n -white. 

Assign  a  pultlie  school  student  because  of  race,  creed,  or  color,  why? 

To  bus  to  raeially  balance,  why? 

To  reli^qui'^h  any  more  of  our  "inalienable  rights."  God  forbid  it. 

To  comply  with  tiie  wislies  and  beliefs  of  the  overwhelming  majority  of  the 
Citizens  of  the  Republic. — If  any  p<»litician.  by  this  I  mean  President  and  Mem- 
bers of  Congress,  does  not  believe  this  is  a  viable  statement,  let  him  speak  out 
for  busing  and  against  this  II..T.  Res.  620  Resolution  and  thi.s  November  if  he  or 
she  is  up  for  reelection  or  election,  we  will  send  tlieni  back  to  their  home,s— 
defeated. 

VOX  POVVLI 

The  course  of  events  which  hare  surrounded  the  School  System  of  the  City 
of  Rochester  aiv  as  complex  as  they  are  numerous.  They  uiay  be  simplified  to 
the  basic  context  of  freedom.  Busing  is  a  means  to  implement  integration  and 
quality  education,  it  has  uncovered  only  the  bitterest  emotions  of  this  city's 
people.  It  has  lailed  in  its  two  prime  objectives  and  has  only  .sown  the  seeds 
of  hatred  and  disilusionment.  This  is  only  natural  when  the  .state  of  coercion 
presents  it«elf  as  a  real  force.  The  constituents  of  Rochester  voted  in  November 
for  a  board  of  five  people  committed  to  the  rescinding  of  the  reorganization 
plan.  The  result  of  the  November  election  resulted  in  almost  2  to  1  plurality 
for  the  proponents  of  rescinding  this  plan.  It  is  very  clear  that  '*vox  populi"  has 
spoken  and  has  given  a  clear  mandate  to  its  five  legally  elected  school  board 
eommi.ssioners.  Any  impairment  on  the  part  of  the  courts  against  this  plan  i.s 
a  blatant  obstruction  of  American  rights. 

The  Civil  Rights  Act  of  1904  states:  'There  shall  be  no  involuntary  busing 
for  the  purpose  of  achieving  racial  balance."  Rochester,  though  it  may  be  an 
exception  to  the  country  as  a  whole,  has  never  perpetrated  segregated  schools. 
The  charge  that  this  board  is  trying  to  i)erpetrate  segregation  i.s  ludicrous.  Q'he 
judicial  system  if  it  insists  that  the  populus  mu.st  accept  involuntary  trans- 
fer will  in  effect  be  undermining  every  constitutional  right  American  citizens 
now  possess.  Can  we  ju.stify  the  abridgement  of  human  rights  for  any  reason? 
Can  the  courts,  by  handing  down  a  decision  obviot.sly  in  discord  with  the  vast 
majority  of  people,  justify  their  omnipotent  actions?  I  think  not.  For  a  body 
to  decide  against  the  wishes  and  desires  of  the  people  it  supiwsedly  represents 
is  a  blatant  deJiance  of  the  liberties  we  all  should  cherish.  By  deciding  what 
needs  to  be  done  and  when  it  should  be  done  regardless  of  the  ix*op!es'  rinjucsts, 
the  courts  are  in  essence  expounding  the  basic  tenets  of  totalitarianism.  It  is 
our  wish  and  frrvant  hope  that  the  courts  will  recognize  our  legal  rights  as  free 
citizens  in  a  democracy  and  will  act  accordingly.  The  majority  must  be  heard 
or  American  liberty  will  be  doomed. 

GkraldineUkbonas, 
Xasareth  College,  Rochester,  N.Y. 

City  Scitool  Board  Okays  Private  S-Yeau  I5u«  Pact 

(By  Kathleen  Ma tichek) 

jThe  City  Board  of  Education  yesterday,  in  a  3-2  party  line  vote,  awarded  a 
three-year  bus  contract  to  Golden  Arro\v  Line  Inc. 

The  contract,  which  calls  for  108  buses  to  begin  service  in  September,  has 
biH»n  estimated  to  cost  $1.8  million  for  the  1971-72  school  year. 

*  Additional  mntorlals  submitted  by  Mrs.  Cleveland  are  retained  in  the  committee's  fdes. 
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Board  Democrats,  who  with  tiieir  vital  third  vote  approved  the  contract,  said 
that  the  City  School  District  s  own  fleet  of  chartered  buses  "is  the  best  thing 
we  could  (h)  for  the  people  of  Rochester." 

jThe  board  s  two  Uepublicans  disagreed.  Dorothy  B.  Phillips,  board  president 
blasted  the  Democrats  by  .saying  •'you  have  struck  a  fierce  blow  at  the  standards 
for  which  thus  com.uunity  has  been  built  by  voting  to  discontinue  the  service 
now  being  provided  by  the  Regional  Transit  Service."  Gordon  J.  DeHond  also 
(li.ssented. 

In  September,  no  city  secondary  school  students  will  ride  UTS  bases  with 
the  p:i.*;ses  for  which  the  school  district  now  pays  $104  each. 

The  board's  vice  president,  David  R.  .branch,  a  Democrat,  said  that  the  RTS 
could  have  bid  on  the  entire  contract  "but  it  was  their  decision  not  to." 

The  school  district  now  charters  77  buses.  Because  of  secondary  and  ele- 
menlary  school  reorganization,  slated  to  begin  this  fall,  01  more  buses  are 

liCHU-U. 

Cost  of  additional  buses  for  the  reorganization  plan  is  about  $800,000. 

Of  the  lt>8  buses.  105  will  be  used  for  secondary  school  students  and  will  have 
to  make  I  wo  round  trips  daily.  With  staggered  schedules,  there  will  be  273 
routes. 

Mrs.  Phillips  pointed  out  that  staggering  schedules  "niijjht  have  some  .schools 
.start  cla.Sbes  at  7:30  a.m.  If  this  is  so,  these  students  might  be  waiting  for  buses 
at  0 :60  a.m.  -Wiiat  if  they  miss  their  busV" 

It  school  hours  were  changed  from  present  8:30  a.m.  starting  time,  the  board 
would  Iiave  to  negotiate  new  starting  times  with  the  Rochester  Teachers 
Association. 

Wjoimi  Best  said  that  past  experience  with  Genesee  Bus  Service  Inc.  Golden 
Arrows  suhsidijiry.  "has  denionstraled  better  scr\ice  than  the  RTS  provided  • 

About  two  months  ago,  the  school  district  took  away  10  routes  from  RTS  and 
gave  thein  to  Gent  .'  ee  because  of  ^very  poor  service  on  RTS  s  part." 

John  G.  Nolan,  president  of  Golden  Arrow,  said  his  company  could  guarantee 
enough  buses  by  Scplcm'jcr  and  that  his  company  would  employ  12o  more  drivers 
:ind  nieclianics. 

Mrs.  Phillip.s  said  it  was  a  careless  move  to  hire  a  non-union  bus  company 
which  doesn't  pay  (he  prevailing  wage  rates. 

Paul  Jj.  Reason,  assi.stant  superintendent  for  business,  said  tliat  the  RTS 
wouldn  t  have  to  laj-ofif  any  drivers  because  of  losing  tlie  54  chartered  routes 
it  now  supplies. 

Mrs.  Phillips  said  a  (Iiree-year  contract  provides  for  "laiilt  in  rigiditv." 
Tlioma^  II.  Kri'y  said  such  a  contract,  provides  for  "bnilL  in  ee<moni\"  beeau.se 
the  (  Dntract  states  that  prices  can  t  be  raised  more  than  5  per  cent  a  year. 

School  Aidks  Debate  Stand  on  Authouity 

The  city's  W  .'secondary  school  principals  and  the  city  Bo.n-d  of  Education  last 
ni^'ht  said  they  have  begun  to  decide  how  to  deal  with  disruptive  stiidenl.s. 

After  a  avi-.'ionr  closed  meeting,  meinl)ers  of  the  two  groups  said  thev  will 
work  out  a  pivwedure  next  week  and  that  defines  antliorilv  of  principals. 

On  Tuesday,  the  principals  told  their  I)oard  tliey  wanred  their  authority  de- 
fined by  Ain  il  3<),  when  classes  resume  after  Kaster  vacation. 

ABC  Against  Rkorgamzation 

Tlie  city's  anti-poverty  agency  last  night  announced  its  oppositicm  to  a  city 
.^cliool  reorganization  plan  after  overcoming  fears  of  .several  l)oard  ineml)ers  that 
such  a  stand  would  align  it  with  what  .s(»nie  called  racist  groups. 

In  approving  the  reeonimendntions  of  a  committee,  J.amcs  McCuller.  executive 
director  of  Action  for  a  Better  Community,  said  opposition  was  justified  because 
the  reorganization  plan  contained  "no  guarantees  of  educational  qimlitv." 

Built-in  controls  that  would  insure  such  quality  are  necessary,  he  said. 

Tile  Rev.  Kugene  Tennis  of  the  city's  Community  Relations  Department  told 
the  board  that  a  negative  stance  toward  the  reorganization  wouldn't  be  con- 
sidered a  racist  one. 
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Commissioner  Thomas  Fbet,  Rochestee,  r.Y.,  March  15,  1971. 

Education  Building, 
Rochetter,  N.Y. 

Dear  Tom  ;  You  may  remember  that  I  was  present  at  the  stormy  No  8  school 
Reorganization  informational  „,eeting  last  Spring.  This  is  my  "neiSborhoo^ 

T  }  f^^A^  question  oi  Dr.  Rentach  and  Mr.  Siebert.  The  question  stated  that 
I  had  no  doubt  that  zones  A  and  C  would  be  reorganized  but  would  future  imo^^^^ 
nientaUon  rest  upon  an  evaluation  of  the  experiment  in  zones  A  and  C 
.Jj"^  assured  that  it  would.  When  I  asked  what  pre-testing  had  been  done 
what  was  to  be  done,  and  if  the  control  group  had  been  identifi^  and  in^su?^' 
the  reply  was  negative.  But  I  was  told  it  was  to  be  done.  measurea, 
i.ioLf„„  ^^"^^^  meeting  a  representative  of  the  Department  of 

Planning  and  Research  spoke  to  the  House  about  an  evaluation  instrument  that 
had  been  designed  to  evaluate  the  schools  and  pupiU  in  zones  A  and  C 

^,'0^.^^".^?""  ">at  he  wislied  tlie  support  of  the  RTA  in  the 

,,r«cp  I.  ^^"^  P'"'^^-  ^         t*"*'      evaluation  has  still  not  taken 

place  but  that  other  zones  have  been  scheduled  for  implementation. 

.«Z^^rZV^^,'  ^  .^"f"''  "  ^^"^  present  reorganization  plan  is  educationally 
superior  or  inferior  but  am  asked  to  support  it. 

Since  you  voted  for  further  implementation,  what  evidence  do  you  have  that 
liu^trons  Mhi^l.'     ''^"^       ""^^^^  acceptance  of  the  answer  to  my 
Very  truly  yours, 

RoBEBT  &.  Kesel. 


80-449  O  .  72  •  pt,  2  -  27 
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Some  Schools  Missed  Racial  Balance 
(By  John  Machacek) 

School  reorganization  has  improved  racial  balance  of  city  high  school  enroll- 
ments, but  desegregation  goals  of  the  plan  fell  far  short  in  three  schools. 

The  annual  school  ethnic  census,  released  by  the  Oily  School  District,  showed 
Jjpfferson,  Marshall,  and  Madison  senior  high  schools  enrollments  considerably  oflf 
the  anticipated  racial  balance  objective  of  approximately  60  per  cent  white  and 
40  per  cent  non-white. 

Other  reorganized  secondary  schools  were  within  10  per  cent  of  the  expected 
ratio. 

Jefferson  has  a  21  per  cent  minority  enrollment  instead  of  the  projected  34 
per  cent ;  Marshall.  15  per  cent  Instead  of  a  projected  36  per  cent  and  Madison, 
50  per  cent  instead  of  a  projected  40  per  cent. 

Before  reorganization,  Marshall  and  Jefferson  were  less  than  10  per  cent  non- 
white  and  Madison  was  80  per  cent  non-white. 

One  reason  Madison  ended  up  with  more  blacks  than  whites  was  a  decision 
by  Principal  Johnny  Wilson  to  enroll  black  youths  who  had  dropped  out  of 
school  but  wanted  to  come  back  for  a  second  chance,  said  Josh  Lofton,  admin- 
istrative director  for  reorganization. 

The  two  major  reasons  the  projections  weren't  reached,  according  to  Orrln 
Bowman,  acting  director  of  planning  and  research,  were  the  options  available 
to  students  who  wanted  to  transfer  to  another  school  for  a  particular  course, 
and  the  block  schools  organized  by  parents  opposed  to  reorganization. 

School  officials  said  387  students  given  '^out  of  district  permits"  to  remain  in 
courses  not  offered  at  the  school  they  were  assigned  under  the  reorganization 
plan. 

Such  courses  included  Russian  at  East  Senior  High  School ;  Latin  at  Franklin 
Senior  High.  Music  theater  at  Marshall  Senior  HigL  and  advanced  placement 
courses  at  Madison  Senior  High. 

Also,  nearly  six  per  cent  of  students  assigned  to  Marshall  by  reorganization 
ended  up  at  Franklin  \vhen  the  bi-lingual  program  was  placed  there.  The 
transfer  of  100  students  to  the  bi-lingual  program  at  Monroe  Junior  High  made 
that  school  about  10  per  cent  more  non-white  than  expected. 

Fiv^e  block  schools  enrolled  471  students  who  had  been  included  in  projected 
attendance  figures  for  this  year. 

There  were  also  a  "substantial  number**  of  student  transfers  due  to  change 
of  guardianships  and  address  changes. 

School  Superintendent  John  M.  Franco  said  the  district  would  not  attempt  to 
improve  racial  balance  fuither  this  year  in  order  not  to  disrupt  any  student*8 
academic  program. 

School  officials  believe  they  may  be  able  to  achieve  th.  60-40  racial  balance 
next  year  by  rearranging  r?eder  nattems  and  having  a  more  uniform  offering 
of  courses. 

Enrollments  at  other  reorganized  schools  turned  out  just  abcut  the  way  thoy 
had  been  anti^*ipat^  ? 

Her<  ^  n  breakdown  of  nonwhlte  percentages ;  East,  33  per  cent ;  Franklin,  42 ; 
Charlotte  ,iua,or  High,  32;  Douglass  Junior  Hi.;h,  S5;  West,  42;  Monroe,  52. 

Zone  G  elementary  schools;  School  1,  30  per  cent  nonwhi^e;  School  14,  39  per 
cent ;,  School  28,  50  per  cent ;  School  46,  30  per  cent ;  School  l>^,  28  per  cent. 


At  Franklin— Whites  Form  Group 
(By  Kathy  O'Toole) 

A  group  of  white  students  at  Benjamin  Franklin  High  School  yesterday 
formed  the  first  white  student  union  in  city  school^ 

Superintendent  .John  M.  Franco  said  such  organizations  are  "not  common*'  in 
secondary  schools,  although  black  and  Puerto  Ricar  student  unions  are  prevalent 
here  and  in  many  citiec 

'  Franco  said  the  whites  are  guaranteed  the  right  to  organize  their  own  union 
under  the  nfudent  hill  of  rights  passed  by  ,he  City  Board  of  Education  last 
spring.  They  ,  ^o  have  the  right  to  hold  a  ctiltural  day  in  the  school  as  blacks 
and  Puerto  Ricans  frequently  have  done  in  the  last  two  years,  he  said. 
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"But  the  ideal,"  Franco  warned,  is  not  three  separate  organizations  for  stu- 
dents, but  "a  complete,  integrated  student  government." 

The  student  bill  of  rights  gave  students  the  right  to  form  "political,  social  and 
educational  organizations"  within  the  school. 

Student  unions,  which  have  been  formed  to  increase  awareness  and  to  discuss 
the  problems  of  a  particular  racial  group,  are  permitted  if  students  have  a  fac- 
ulty sponsor  approved  by  the  principal  and  if  they  admit  any  student 

"If  three  different  student  unions  create  problems  in  our  schools,  I  would 
hope  we  can  get  down  to  discussing  how  to  integrate  these  student  groups  into 
student  government  this  year"  Franco  said. 

Franco  said  that  the  blacks  in  city  schools  began  organizing  their  own  student 
unions  about  there  years  ago  "because  they  were  left  out  of  student  govern- 
ment .  ,  , 

"I  don't  quite  know  what  the  students'  purpose  is.  They  are  represented  on 
student  governments,"  he  said. 

One  teacher  at  Franklin  said,  however,  that  the  students  who  formed  the  union 
yesterday  are  the  whites  "who  are  left  out  of  the  white  groups  hich  have 
leaders"  in  school  government. 


U.S,  Rejects  Bid  for  School  Funds 

The  City  School  District  has  been  eliminated  from  a  $12  million  experimental 
school  program  sponsored  by  the  federal  government,  school  officials  said  yester- 
day, 

Rochester  was  one  of  eight  school  districts  chosen  to  submit  proposals  for  a 
$3  million  program. 

None  of  the  eight  finalist  was  recommended  by  a  selection  committee,  but  four 
districts  will  be  given  further  consideration,  Rochester  won't  be. 

The  committee  said  Rochester's  100-page  proposal,  concerning  elimination  of 
de  facto  segregation  through  clustering  of  schools,  "suffered  from  internal  in- 
consistency and  the  lack  of  adequate  planning," 

The  $3  million  would  have  provided  a  comprehensive  kindergarten  through 
twleve  grade  program  including  an  interim  junior  high  school. 

Other  funds  now  will  have  to  be  found  to  pay  for  leasing  two  buildings  for 
the  junior  high. 


City  Schools  Lose  Bid  fob  U,S,  Funds 

City  school  officials  learned  yesterday  that  Rochester  will  not  get  any  federal 
experimental  schools  money  for  which  it  had  been  competing  with  seven  other 
cities. 

The  $3,1  million  which  Ro  chester  sought  would  have  been  used  to  enhance 
instrictlon  and  other  programs  in  some  r-v>rganized  schools  and  to  provide  funds 
for  the  interim  junior  high  school,  schoo^  vvithout  walls  (a  senior  high  program) 
and  World  of  Inquiry  school. 

Acting  Supt  John  Franco  said  tne  failure  to  get  the  money  would  not  affect 
the  reorganization  of  high  schools  or  five  elementary  schools  (Zone  G), 

Thomas  Frey,  member  of  the  board*  Democratic  majority,  agreed,  "They 
(proposed  uses  of  experimental  money)  were  pluses,"  Frey  said.  "They  would 
have  been  added  things,"  "We  can  still  do  the  minimum  without  the  money." 

However,  other  funds  now  have  to  be  found  for  leasing  and  preparing  two 
buildings  for  the  Interim  junior  high  schools,  Frey  said. 

The  board  will  use  buildings  at  31  Prince  St  and  421  University  Ave.,  both 
now  occupied  l>y  the  Singer  Corp. 

Ren*il  is  figured  at  about  $88,000  a  year  and  renovation  at  $30,000  spread 
over  three  years.  Frey  said. 

The  City  School  District  has  applied  for  a  $140,000  grant  under  Title  4  of  the 
Civil  Right^s  Act  to  keep  reorganization  advisory  specialists  on  the  payroll  after 
June  30  and  to  train  teachers  in  reorganized  schools. 
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Incidents  reported  to  Police  Department  of  Rochester,  all  of  which  happened 
on  SchotiJ  Grounds  or  in  School— February'  1-29, 1972 

Harassments  ,                                       _  g 

Assaults  "         _~ ~  ~~     ~  "~"  ~~~~~  24 

Lolt'^ring   I—  II  I  i 

Robberies  Hl.lll.l  4 

Petty  larcenies  I  III'I    21 

Grand  larceny  IIII-IIII-II-IIII-I__IIIII.II_  o 

All  sex  crimes  I"    I  2 

Burglaries   I  IIIIIIIIIIIIIIIII.  I       _  x 


Total  

Submitted  by  Mr  Frank  Claccla,  Vice  President  of  Rochester  School  Boaid 
from  Official  Rochester  Police  Reports. 
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CiTT  School  District,  Rochester.  N.Y.— Hiohliohts  op  the  Annual  Ethnic 

Census,  1970-71 

In  October  1970.  the  City  School  District  conducted  its  tenth  Annual  Ethnic 
Census  as  part  of  the  Basic  Educational  Data  System,  a  Statewide  infonnation 
collecting  service.  The  minority  group  designations,  as  used  by  the  State,  distin- 
guish those  racial,  color,  or  national  origin  groups  which  are  numerically  the 
largest  in  the  United  States.  All  persons  not  classified  in  one  of  the  s|)ecified 
minority  groupe,  including  those  considered  to  be  white,  are  included  in  the 
"other"  category. 

The  five  year  period  reported  in  this  study  shows  a  rather  consistent  2  percent 
per  annum  increase  in  the  pupil  population  designated  as  Negro,  Spanish  sur 
named,  American  Indian  and  Oriental.  When  viewed  in  persi)ective,  these  ethnic 
minority  r  —qs  comprise  40.0  percent  of  the  elementary  scho.>ls'  enrollment,  33.4 
percent  of  the  secondary  level  and  an  overall  K-12  iwrcentai^e  of  37.5. 

More  specific  highlights  and  a  summary  of  this  year's  opnsus  follow. 

A.  OENERAL 

1.  The  percentage  of  Negro.  Spanish  sumamed,  American  Indian  and  Oriental 
pupils  in  Grades  K-12  has  increased  from  34.8  percent  in  1969  to  37.5  percent  in 
1970,  an  increase  of  2.7  percent..  The  >mparable  percentage  recorded  in  1966  was 
28.7  percent. 

2.  The  percentage  of  ethnic  minority  pupils  is  highest  at  Grade  One  (44.6%) 
and  declines  to  a  low  of  20.4  percent  of  the  students  enrolled  at  Grade  Twelve. 
A  year  ago  these  percentages  were  40.9  percent  at  the  first  grade  level  and  19.1 
percent  at  the  twelfth  grade  level. 

3.  In  the  1970  listing,  white  pupils  account  for  60.0  i)ercent  of  the  elementary 
population  and  66.6  percent  of  the  secondary  population,  or  62.5  percent  of  the 
total  school  enrollment.  The  corresponding  percentages  for  1969  were  61.6,  71.2, 
and  62.5  respectively. 

4.  Negro  children  made  up  the  second  largest  group  of  pupils.  They  constituted 
35.2  percent  of  the  elementary  population  and  29.7  i>ercent  of  the  secondary 
population,  or  33.1  percent  of  the  total  school  enrolhnent.  Comparable  percentages 
for  1969  were  33.9,  25.8,  and  30.1. 

5.  Pupils  wHh  Spanish  surnames  accountal  for  4.0  percent  of  the  1970  total 
school  enrollment  as  compared  with  3.6  percent  for  1969. 

B.  EI  'MENTARY  SCHOOLS 

1.  The  percentage  of  Negro,  Spanish  surnamed,  American  Indian  and  Oriental 
pupils  increased  from  38.4  in  1969  to  40.0  in  1970.  an  increase  of  1.6  i>ercent.  Tlie 
increases  over  the  previous  3  years,  i.e.  1967, 1968  and  1969,  were  1.9  percent,  1.3 
percent,  and  2.0  percent  respectively. 

2.  The  total  number  of  ethnic  minority  pupils  in  elementarv  schools  has  in- 
creased from  9878  in  1966  to  11,402  in  1970.  an  increa.se  of  i5.4  percent.  The 
increase  in  the  percentage  of  the  total  elementary  population  has  changed  from 
33.2  in  1966  to  40.0  in  1970  for  an  overall  percentage  gain  of  6.8. 

3.  Ten  elementary  schools,  with  white  pupils  accounting  for  less  than  25  per- 
cent of  its  enrollment  in  1970,  are  the  same  schools  which  had  a  white  pupil  popu- 
lation of  less  than  25  per  cent  of  its  enrollment  in  1909.  Five  of  these  ten  schools 
recorded  a  decrease  in  the  pi»rcentage  of  white  pupils  ranging  from  0.2  to  6.5 
since  1969.  Four  schools  recor  led  an  increase  in  the  percentage  of  white  pupils 
ranging  from  0.6  to  7.4  since  11/69.  One  school  in  this  group  often  schools  had  the 
same  percentage  of  white  pupils  in  1970  as  in  1969. 

4.  Seven  elementary  schools  (two  more  than  in  1969)  bad  an  enrollment  which 
is  made  up  of  over  90.0  percent  white  pupils. 

5.  Twelve  of  the  seventeen  schools  that  were  within  the  65.6  percent  to  20.1 
percent  range  of  pupils  in  the  minority  grouiw.  as  shown  in  Table  11.  reconled 
increases  in  the  percentage  of  Xegro,  Spanish  surnamed.  American  Indian  and 
Oriental  pupils.  These  increases  ranged  from  0.2  i)ercent  to  12.7  percent  above  the 
I>ercentage  for  1969. 

C.  Two  elementary  schools  had  a  Spanish  surnamed  population  in  excess  of 
25  percent.  At  ('bester  Dewey  School  No.  14.  those  of  Spanish  origin  made  up 
26.2  percent  of  the  population  and  at  Henry  Lomb  School  No.  20  they  constitute 
25.9  percent  of  the  total  enrollment. 
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7.  The  results  of  the  Board  of  Education  action  to  implement  Zone  A  and 
Zone  C  of  the  Grade  Reorganization  and  Desegregation  Hcjport  are  shown  in  the 
following  listing : 

PERCENTAGE  OF  ETHNIC  MINORITY  GROUPS  IN  ZONE  A  AND  ZONE  C  SCHOOLS 


Zone  School 


Percentage 

1969 

1970 

Change 

34.8 

31.6 

-3.2 

17.2 

26.0 

+8  8 

15.6 

20  3 

+4.7 

28.8 

41.5 

-rl2.7 

23.6 

23.8 

+.2 

79.7 

79.2 

-.7 

29.5 

29.2 

-.3 

>  Intermediate  schools. 


(a)  III  1969  the  range  in  the  percentage  of  ethnic  minority  pupils  between 
.s._ii()(>ls  in  Zone  A  was  10.4.  In  1970  this  differeuee  was  reiiuced  to  11.3  percent. 
In  Zone  C\  the  .16.3  percent  difference  between  schools  in  1969  was  reduced  to 
55.4  percent  in  1070. 

(b)  Schools  No.  16  and  20,  for  the  first  time  in  five  years,  reported  a  decrease 
in  i>ercentage  of  ethnic  minority  pupil.*-*. 

(c)  School  Xo.  22,  with  an  increase  of  12.7  i>ercent  over  1969,  reported  an 
othnic  minority  jmpulation  of  41.5  percent,  which  is  1.5  percent  above  the  city- 
wide  average  elementary-  percentage. 


C.  SECONDARY  SCHOOLS 

1.  T.  Xegro,  Spanish  sumamed,  American  Indian  and  Oriental  population 
have  increased  more  rapidly  in  the  secondary  sch-wls  than  in  the  elementary 
.schools  over  the  past  five  years.  The  actual  number  of  ethnic  minority  students 
inereaswl  from  3137  in  1966  tx)  5i>83  in  1970,  an  increase  of  iwrcent.  This 
represent.s  nn  increase  from  20.1  i>ercent  of  the  total  seconda.T  population  in 
1966  to  33.4  percent  in  1970,  a  gain  of  13.3  percent. 

2.  The  Madison  student  population  included  80.3  percent  from  etn.Mc  minority 
groups,  nn  increase  of  6.1  |>ercent  over  1969. 

3.  West  High  ethnic  minority  impubition  increaseti  from  54.8  ncivent  in  1969 
to  59.7  pero(»nt  in  1970. 

4.  Monroe  High  School  recorded  the  highest  increase  in  percentage  of  ethnic 
minority  .students— 21.0  in  1969  to  32.5,  a  gain  of  11.5. 

5.  At  Monrot*  High  School,  8.2  percent  of  the  student  body  are  f^anish  sur- 
i:anje(l.  At  Franklin  8.0  percent  of  the  student  body  are  Simnish  sumamed. 


n.  SUMMARY 

1.  The  total  enrollment  in  all  schools  decreased  from  46,618  in  1969  to  45,500 
in  19<0,  derrea.se  of  2.4  percent.  Tlic  citywide  enrollment  in  previous  years 
included  in  this  reiwrt,  have  recf>rded  annual  increa.ses.  Tlie  combine<l  impiilati^n 
of  ethnic  minority  groups  has  increased  from  16,244  in  1969  to  17,085  in  1970, 
an  increase  of  5.1  percent. 

2.  The  increase  in  percentage  of  ethnic  minority  pupil.s  in  elementary  .schools 
in  3970  is  1.6  as  compared  with  2.0  in  1969.  The  increase  in  percentage  of  ethnic 
minority  .students  in  swondary  schools  in  1970  is  4.6  as  conipare<l  with  2.6  in 
3909.  On  a  citywide  l)asis  the  increase  in  1970  is  2.7  percent. 

3.  For  the  five-year  pericKl  396(W970  the  total  number  of  students  from  ethnic 
minorit,\  groups  has  increa.se<l  from  13,015  to  17,085,  an  increa.se  of  31.3  percent. 

4.  In  1966  the  students  fmm  ethnic  minority  groups  <>on.stitute<]  28.7  percent 
of  the  entire  enrollnunit in  1970.  35.7  percent,  an  incieasc*  of  8.8  iwPcent  in  the 
five-year  period. 
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TABLE  l.-ETHNIC  CENSUS  BY  GRAOE.  197fr-71 


Grade 


Enrollment       Number  i  Percentage! 


Elementary: 

Prekindergarten  and  kindergarten... ... 

Special  education. . .>!.':!-:- ->y 

Total  elementary.-;. . .> . 

Combined  grade  7  (elementary  and  secondary) 
Secondary. 

Speoal  education.. .  . ■ 
Total  secondary,,.;...:. .  . .:. . 
City  total. .. . .  . .:. .... 


4.548 
4, 534 
4,140 
3,783 
3J15 
3,295 
3,078 
722 
1,085 


28,500 


3,241 

2,519 
3,053 
3, 182 
2,791 
2,451 
2, 161 
843 


17,000 


1,768 
2. 021 
1,837 
1,569 
1,191 
1,275 
1,095 
164 
482 


11,402 


1,300 

1,136 
1,118 
1,050 
804 
633 
440 
502 


5,683 


38.9 
44.6 
44.4 
41.5 

35.9 
38.7 
35.6 
22.7 
44.4 


40.0 


40.1 

45.1 

36.6 
33  0 
28.8 
25.8 
20.4 
59.5 


33.4 


45,500 


17,085 


37.5 


1  Includes  Negro, Spanish  surnamed,  American  Indian,  and  Oriental. 

TABLE  11.— MINORITY  GROUPS  i  BY  SCHOOL,  196e-70 


Number!  Perrentage> 


Elementary  school: 

9.,........: 

\9.::::..../ 
lA,,..:::...: 

27:^^;^:^:: 
20.....-.-.-.;:. 
26....-.;.. 

k^-T 

58.....: 

22........... 

13...:......-..: 

36..V...;-. 

17...-.-.-..-..-... 

16... 

50...-.  :... 

37...-.-.-.-.-.... 

8.......-.;:....-.: 

33.. 

44...-.;.,..:. 
25..-.. 

49......  .. 

11....;.;...../ 
1.. ..:.;;;...; 

28....:;^ 

24...-..:.:..:.-. 
21...  .; ;  .:.: 
38..;.-.: ...-.:: 
46...-;.;:.,. .;;: 
23.::v..:.: 

7.. 

41,.-.-..-.;. . 
42...:.;.-.;..- 

30... 


1966 

1967 

1968 

1969 

1970 

1966 

1967 

1968 

1969 

1970 

752 

725 

660 

647 

660 

98.0 

93.4 

98.4 

99.5 

99.5 

894 

817 

759 

728 

631 

96.9 

98.1 

91.2 
98.1 

96.1 

98.3 

824 

787 

663 

671 

605 

98.4 

97.9 

98.5 

97.9 

827 

787 

843 

814 

880 

86.8 

88.5 

93  5 

94.6 

97.1 

718 

816 

711 

721 

706 

90.4 

93.4 

94.7 

96.4 

96.8 

690 

418 

366 

350 

368 

98.6 

99.5 

97.9 

98.3 

96.1 

947 

811 

807 

884 

955 

97.9 

81.3 

80.8 

80.6 

87.1 

772 

737 

712 

775 

808 

76.6 

75.4 

78.8 

83.0 

83.2 

638 

701 

639 

659 

477 

72.7 

76.9 

77.1 

79.9 

79.2 

"375** 

129 

193 

296  . 

86.0 

86.5 

79.1 

"'"*446* 

486 

547 

607 

"*38.*9'' 

**46.'6' 

54.7 

59.5 

65.6 

148 

168 

161 

196 

208 

36.9 

41.5 

43.9 

£8.8 

50.1 

206 

254 

275 

314 

304 

29.9 

39.3 

40.0 

47.4 

46.3 

124 

131 

134 

138 

147 

25.3 

27.5 

31.1 

35.6 

43.1 

"'""i47" 

62 

84 

84  . 

42.5 

43.1 

42.9 

***"88  * 
109 

172 

243 

366 

10.9 

17.5 

20  S 

28.8 

41.5 

129 

157 

175 

206 

18.9 

22.4 

27.8 

31.3 

35.9 

172 

194 

226 

301 

323 

19.5 

23.5 

26.1 

32.4 

35.4 

188 
109 

276 

283 

254 

292 

19.3 

26.9 

32.0 

28.7 

32.9 

155 

260 

305 

213 

14.0 

19.7 

30.4 

34.8 

31.6 

108 

109 

92 

125 

99 

28.2 

28.2 

24.0 

29.5 

29.2 

169 

216 

200 

208 

211 

19.1 

25.4 

26.8 

28.4 

26.8 

53 

88 

77 

no 

119 

185 

8.8 

14.6 

16.6 

17.2 

26.0 

58 

111 

163 

120 

9.1 

12.3 

17.4 

23.6 

23.8 

108 

138 

176 

191 

187 

11.8 

14.6 

19.  i 

20.2 

20.5 

42 

78 

72 

93 

124 

8.8 

14.0 

12.4 

15.6 

20.3 

49 

44 

62 

71 

112 

8.4 

7.3 

11.4 

12.9 

20.1 

46 

56 

50 

87 

91 

11.2 

13.6 

11.  R 

19  3 

19.5 

28 

59 

81 

121 

144 

3.5 

7.2 

10  3 

15.7 

18.6 

50 

96 

88 

79 

71 

11.1 

21.4 

23.5 

21.3 

17.8 

75 

86 

94 

92 

95 

14.1 

15.3 

17.8 

19.1 

16.7 

34 

38 

49 

54 

66 

6.7 

8.1 

10.1 

11.3 

14.6 

<3 

96 

69 

56 

62 

8.9 

18.8 

14.0 

10.8 

12.3 

4:* 

78 

62 

87 

73 

6.6 

10.5 

8.8 

12.9 

11.9 

22 

35 

37 

60 

45 

4.3 

7.0 

7.9 

15.2 

11.6 

61 

96 

99 

81 

55 

13  2 

19.8 

20.6 

16.4 

11.4 

24 

36 

131 

96 

76 

4.5 

6.5 

18.6 

16.6 

11.2 

19 

83 

99 

82 

77 

2.5 

10.5 

12.2 

10.7 

10.8 

10 

64 

87 

76 

69 

1.2 

7.6 

10.2 

9.0 

8.8 

76 

62 

61 

75 

60 

10.3 

8.1 

7.9 

10.2 

8.4 

12 

16 

26 

29 

50 

2.3 

3.2 

4.7 

5.1 

8.3 

53 

104 

91 

81 

45 

7.7 

15.3 

13.5 

12.0 

7.2 

1021 


TABLE  n -MINORITY  GROUPS  »  BY  SCHOOL,  1966-7a-Continued 


 Numberi  Percentage  > 

1966      1967      1968     1969     1970     1966     1967      1968     1969  1970 


52.... 

43...;.;: 

34...:.:.:..:..;;^::.. 

Tttal,  elementary. 

Secondary  school: 
Madison...-..-..-.-.  . 
we$t...-.-..:..:.o..-.. 
OYA.....:...: . 

Franklin...-.  

Douglass....... .... 

Monroe..-..-..-.-.-.-.... 

East...-.-.:.:..::::..; 

Edison.  ... 
Marshall.:.-.. .-.:..:.:.. - 

Jefferson  

Charlotte... >...:.:.:.:.. 

Total,  secondary. . 

City...:..:..,.,.,:.:.., 


13 

61 
34 


72 


40 

55 
36 


52 
28 
49 


38 

2.5 

3.0 

7.1 

9.3 

27 

9.3 

12.9 

9.5 

4  8 

34 

4.6 

8  7 

4  7 

6.3 

9,878  10,426  10,583   11,260   11,402     33.2     35.  1      36  4  38.4 


905 

1,065 

1,199 

1, 147 

458 

553 

612 

737 

813"" 

"935" 

1, 135 

1,148 

363 

422 

364" 

"379" 

498 

450 

283 

286 

319 

625 

74 

81 

106 

1?9 

139 

90 

117 

120 

58 

95 

110 

101 

103 

56 

86 

105 

1.377 

848 
81  . 
1,125 

425  . 

678 

644 

m 

150 
118 
117 


61.3 
33.8 


64.1 
40.6 


44.4 


74.2 
54.8 


30.9  33.3 


15.3 
10.4 
6.0 
7.8 
5.6 
7  3 


18.3 
10.4 
6.9 
5.6 
8.1 
4.4 


39.8 
25  9 
21.6 
14.0 
9  3 
7.1 
8  9 
6.3 


41  6 
30.9 
21  0 
23.3 
11.7 
7.1 
7.7 
7.6 


6.6 
5.1 
4.7 


40.0 


80  3 
59.7 
53.3 
42.6 
35.0 
32.5 
25.3 
11.6 
9.6 
9.2 
8.6 


3,137  3,540  4,545  4,98<  5,683  20. 1  22. 3  26  2  28. 8  33. 4 
13,015  13,i56  15,128  16,244   17,085     28.7     30.6   ~32r6"""34?8"  37.5 


1  Includes  Negro. Spanish  surnamed,  American  Indian,  and  oriental. 

TA3LE  m.-ETHNlC  DISTRIBUTION  OF  SCHOOL  EMROLLMENT,  1970-71 


Elementary  school.- 
1.. 
2.. 
3.. 
4.. 
5.. 
6.. 
7.. 
8.. 
9.. 
11. 
13. 
14. 
15. 
16. 
17. 
19. 
20., 
21;. 
22. 
23. 
24.. 
25.. 
26.. 
27.. 
28.. 
29.. 
30.. 
31.. 
33.. 
34.. 
35.. 
36.. 
37.. 
38.. 
39.. 
40.. 
41.. 
42.. 
43.. 
44.. 
46.. 


Total 
enroll-  - 
ment 


Negro 


American  Indian 
and  Oriental 


Spanish  surnamed 


Number  Percent 


398 

70 

17.6  . 

1,096 

955 

87.1  . 

383 

358 

96  1  . 

663 

652 

98.3  . 

656 

181 

27.6 

"""3 

693 

667 

96.3  . 

663 

74 

11.2  . 

505 

61 

12.1  . 

618 

575 

93  0  . 

772 

130 

16.8 

574 

188 

32.8 

3 

729 

514 

70.5 

1 

341 

119 

34.9 

8 

674 

202 

30.0 

5 

886 

212 

23.9 

9 

906 

875 

96.6  .. 

.:.:.>.... 

602 

319 

52.0 

504 

54 

10.7  .. 

882 

259 

29  4  .  . 

484 

54 

11.2  .. 

453 

38 

8.4 

556 

82 

14.7 

1 

374 

263 

70.3 

4 

971 

683 

70.3  .. 

569 

93 

16.3  .. 

-I-:.:-:--. 

926 

587 

63.4 

622 

45 

7.2  .. 

408 

188 

46.1 

■  >-2' 

913 

155 

17.0 

2 

730 

32 

4.4  . 

716 

54 

7.6 

'  'z 

912 

224 

24.6 

6 

712 

172 

24.2 

10 

613 

73 

11.9  .. 

788 

192 

?4.4 

....... 

599 

42 

7.0 

5 

710 

73 

10.2  .. 

787 

69 

8.8  .. 

539 

22 

4.1 

■  *  *3" 
1 

609 

116 

19.0 

389 

45 

11.6 

Other 


Percent 

Number 

Percent 

Number 

Percent 

1 

0.2 

327 

82.2 

141 

12.9 

..>:...... 

15 

3.9 

3 

.5 

"""0.4" 

120 

18.3 

352 

53.7 

14 

2.0 

12 

1.7 

2 

3 

587 

88.5 

59 

11.7 

385 

76.2 

.......... 

30 

4.9 

13 

2.1 

13 

1.7 

628 

81.4 

.5 

15 

2.6 

368 

64.1 

.1 

191 

26.2 

23 

3.2 

2.3 

30 

5.9 

194 

56.9 

.7 

6 

.9 

461 

6e.4 

1.0 

71 

8.0 

594 

67.1 

5 

.5 

26 

2.9 

156 

25.9 

125 

20.8 

8 

1.6 

442 

87.7 

107 

12.1 

516 

58.5 

""■■2;6' 

1 

.2 

429 

88.6 

16 

3.6 

387 

85.4 

.2 

29 

5.? 

444 

79.9 

1.1 

29 

7.7 

78 

20.9 

125 

12.9 

163 

16.8 

.:.::..... 

2 

.4 

474 

83.3 

10 

1.1 

319 

34.4 

577 

92.8 

200 

49.0 

.2 

30 

3.3 

726 

79.5 

.,.  ..... 

2 

.3 

696 

95.3 

3 

.4 

656 

91.6 

.6 

93 

10.2 

589 

64.6 

1.4 

3 

.4 

S27 

74.0 

b40 

88.1 

*  ■'i6" 

2.0" 

577 

73.2 

.8 

3 

.5 

549 

91.7 

4 

.6 

633 

89.2 

718 

91.2 

*  ■  \"6" 

:  ... 

512 

94.9 

.2 

7 

1.1 

485 

79.7 

344 

88.4 
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TABLE  Ml  -ETHNIC  DISTRIBUTION  OF  SCHOOL  ENROLLMENT,  1970-71 -Continued 


Negro 


American  Indian 
and  Oriental 


Spanish  surnamed 


Other 


Total 
enroll-  - 

ment    Number   percent    Number  percent    Number   percent    Number  percent 


50............. 

52.....;...:.... 
58....... 


4eo 

339 
574 
196 


81 
85 
34 

65 


17.4 
25.1 
5.9 
33.2 


.6 

7 

3.'l 


6 
12 


33 


1.3 
3.5 


6.6 


375 
240 
536 
112 


Total  eltnentary..    28.500     10,042  35.2 


110 


1.250 


Secondary  schools. 
Charlotte.. 

East.....:,  .-.v. 

Franklin........... 

J  tfferson...x.~. 
Midison..-:. ....... 

Marshall..-.-.-.-...-..-. 
Monroe.,.-..-. 

west.....;.:..^..;;-. 

Edison...-.:.:..-.....'.-.. 
Douglass..-.-..-..-.-.-.. 

OYA....:.;.;^.:;^;; 

Total  secondary... 

City.. 


1,353 
2,547 
2,642 
1,284 
1,715 
1,561 
2.080 
1,421 
1,032 
1.213 
152 


17  000 


116 
559 
911 

85 
1,372 
139 
491 
834 

81 
383 

69 


8.5  . 
21.9 
34.5 

6.6 
80.0 

8.9 
23.6 
58.7 

7.8  . 
31.6 
45.4  . 


6 
16 
3 


.2 
.1 
.6 

w 

.7 
.2 


1 

80 
211 

25 
5 
5 

171 
11 
39 
40 
12 


5,040 


29.7 


43 


600 


4.4  17,098 


.1 
3.2 
8.0 
2.0 

.3 

.3 
8.2 

.8 
3.8 
3.3 
7.9 


1.236 
1,903 
1,517 
1.166 
338 
1.411 
1,402 
573 
912 
788 
71 


3.5  11,317 


45.500     15,082  33.1 


80.5 
70.8 
93.4 
57.1 


60.0 


91.4 
74.7 
57.4 
90.8 
19.7 
90.4 
67.5 
40.3 
88.4 
65.0 
46.7 


153 


1,850 


4.0     29  •  5 


66.6 
62.5 


Math,  Reading — Cm  K-iDS  Dip  Below  Mabk 
(By  Charles  It.  Holcomb) 

Scores  on  state  tests  gJven  in  thir  i  and  sixth  jades  show  that  more  and 
more  youngsters  in  the  Rochester  p'  olic  schools  have  been  falling  below  what 
the  statp  considers  "minimuu.  coiXipetence"  u.   eading  and  mathematics. 

An  exception— and  this  is  true  statewide — s  in  third-grade  math,  where  scores 
are  improving. 

Statewide,  sixth-grade  math  scores  are  worsening.  So,  to  a  lesser  degree,  ar- 
scores  in  sixth-grade  reading,  although  third-grade  reading  generally  is  holding 
about  even. 

In  Monroe  County  school  districts  outside  of  Rochester^  results  vary,  but  in 
many  districts  trouble  in  the  sixth-grade  math  test  has  showed  up. 

State  officials  warn  thp*^  the  tests  indicate  a  school  district's  ''need"  more 
than  whether  or  not  it  is  doing  a  good  job.  How  many  pupils  fall  below  the 
minimum-competence  line  hinges  not  only  on  the  school  program  but  on  the 
capacities  and  background  of  the  youngsters  and  the  cultural  and  financial  re- 
f  Durces  of  the  community, 

The  minimum-competence  H  ^  an  arbitrary  benchmark  established  when 
tl  .;  tesN  were  launched  in  1966.  i^viesenting  what  was  felt  to  be  the  minimum 
skills  need  for  class  work.  At  that  time,  23  per  cent  of  the  youngsters  statewide 
had  scores  in  the  bottom  third,  54  per  ant  were  in  the  middle  third  and  23  per 
cent  were  in  the  top  third. 

So  the  percentage  of  youngsters  whose  scores  were  in  the  lower  third  is  con- 
sidered a  yardstick  of  educational  deprivation. 

Some  3.140  third  graders  In  the  Pochester  schools  took  the  reading  test  in  l»e* 
fall  of  1966.  Of  these,  16  per  cent  scored  in  the  upper  group,  55  per  cent  in  the 
middle  or  average  group,  and  29  per  cent  in  the  below-averai?e  group. 

In  1967  things  deteriorated  somewhat,  with  13  per  cent  in  the  top  group,  54 
per  cent  in  the  mid  lie  and  34  per  cent  falling  below  minimum  competence  levels. 

\v.6  by  1970,  only  12  per  cent  scored  in  the  top  third,  with  40  in  the  middle 
third,  and  41  in  the  bottom  third. 

Third-grade  math  showed  a  down-and-up  rmttern,  with  44  per  cent  falling  be- 
low the  minimum-oorapetence  level  in  1966,  49  per  rent  in  1967,  but  41  per  cent 
in  1970. 

The  sixth-grade  story  was  one  of  steady  slippage.  Slightly  more  than  half  the 
pupils  scored  in  the  r  .iddle  t*'ird  in  all  three  years,  but  fewer  ranked  in  the  top 
g^'onp,  and  more  in  the  bottom  group. 
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In  3960,  27  per  cent  were  below  the  minimums  in  reading  and  30  per  cent 
in  tL^*.h.  In  1966,  it  was  33  per  cent  in  reading  and  35  per  cent  in  math,  and,  in 
1970,  t  was  39  per  cent  below  competence  in  reading  and  46  per  cent  in  math. 

Basically,  1967's  third  graders  were  llVTO's  sixth  graders,  and  there  is  a  fair 
correlation.  Thirteen  per  cent  were  in  the  top  third  of  third-grade  readers  in 
1967,  but  only  10  per  cent  were  there  in  the  sixth  grade  in  1970.  Meanwliile,  tlie 
middle  group  of  64  per  cent  in  3967  had  uecome  51  percent  in  1970,  and  tlie 
lower  group  went  from  34  to  39  per  cent. 

Among  smburban  school  districts,  Brightoii  shows  some  contradictory  trends. 
At  the  Uiird-grade  level,  both  reading  and  math  seems  to  l)e  getting  better.  For 
example,  62  per  cent  were  in  the  top  third  in  1970  in  reading  and  math,  with 
only  4  and  2  per  cent  below  competence,  re^iK^otively,  and  the  rest  in  tlie  middle. 
But  at  the  sixth  grade  level,  while  reading  was  alK>nt  the  same  (40  per  cent  in 
top  group  in  1970,  53  per  cent  in  1966,  46  per  cent  in  1967,  with  6,  7  and  8  per  cent 
below  competence),  matU  was  falling  off — from  zero  per  cent  l>elow  competence 
in  1966,  to  11  per  cent  in  1967  to  14  per  cent  in  1970. 

Gates-Chili  showed  remarkable  consistency  from  1966  to  1970,  with  its  below- 
competence  percentage  in  third-grade  reading  going  from  20  in  1966  to  17  in 
1967  and  19  in  1970.  Similarly,  in  third-grade  math,  the  bottom  third  figures 
were  18  in  1966  and  1967  and  21  in  1970,  not  a  statistically  important  difference. 

At  the  sixth-grade  level,  trouble  showed  p  in  reading,  in  that  the  "deprived" 
group  amounted  to  14  per  cent  in  1966,  16  per  cent  in  1967  and  23  per  cent  in 
1970.  But  math  was  slightly  more  consistent  •  i  h  the  lower  group  counting  18 
per  cent  in  1966,  the  same  the  next  year  and  21 .  * :  cent  in  1970. 

In  the  Greece  Central  Schools,  third-grade  leading  scores  declined  slightly — 
10  per  cent  in  the  bottom  third  in  1966,  8  i^er  cent  in  1967  and  17  per  cent  in 
1970,  but  tb^rd-gradi.  math  held  firm— 9  per  cent,  8  per  cent  and  10  per  cent, 
respectively. 


MoEB  Pupils  Below  Par  in  Reading,  Math 

Albany. — More  children  in  Xew  York  State  schools  are  failing  below  minimal 
standards  in  reading  arithmetic. 

The  State  Education  Department  today  relea-sed  summary  results  of  its  Pupil 
EJvaluation  Program  (PEP)  which  showed  that  nearly  one-fourth  of  the  pupils 
tested  fell  l)elow  desirable  standards  in  raiding  and  niatJiematics.  The  bludy  was 
conducted  among  pupils  in  grades  three,  six  and  nine. 

Based  on  test  given  in  Octol)er.  1970,  t  «  results  showe<l  that  24.7  per  cent 
of  the  students  wer<»  below  the  desirable  level  in  reading,  an  increase  2.4  per 
cent  over  the  22.3  per  cent  who  fell  below  the  minimum  in  1966,  the  rst  year 
the  te^s  were  given. 

In  mathematics,  the  deportment  said,  24.9  per  cent  of  all  students  tested  we  e 
classified  as  e<lucationally  disadvantaged,  an  increaf^e  of  2.7  per  cent  alM)ve  the 
l)elow*minimum  group  in  1966. 

The  department  said  an  analysis  of  the  tests  .shows  that  the  rate  of  educational 
disadvantage  continues  to  be  much  higher  in  the  public  schools  than  in  the  iion- 
public  schools. 

I"  1970,  27.6  per  cent  of  all  students  in  public  schools  were  below  minimum 
levels  in  rwiding,  compared  to  11.5  i^r  c(»nt  in  the  private  and  parochial  schools. 
In  1966,  the  rate  was  25.11  for  public  school  .«itudents  and  10.2  per  cent  for  non- 
public pupils. 

In  mathematics,  the  average  rate  in  1970  for  public  school  incompetence 
was  25.6  per  cent,  compared  to  32.8  per  cent.  Both  were  higher  than  the  24.7 
per  ceni  respectively  of  the  3966  tests. 

The  rates  of  below-minimum  performance  were  sharply  higher  in  larger 
cities,  with  New  York  City  scoring  a  38  per  cent  below  acceptable  standards  in 
reading  and  40  per  cent  under  achievement  in  mathematics. 

The  department  noted,  however,  that  the  per  <'ent  of  pupils  below  mini- 
mum standards  increased  at  generally  the  same  rate  for  each  type  of  com- 
munity in  the  five  year  period  frmn  3960  through  3970. 

Victor  Tabor,  director  of  the  department's  Division  of  Education  Testing, 
said  "the  numl>ei  of  educationally  disadvantage<l  students  in  a  school  is  not, 
ill  itself,  an  index  of  the  quality  of  the  educational  program  in  the  school." 

Taber  said  other  factors,  including  the  total  environment  of  the  school, 
teaching  and  learning  setting  and  pupil  potential,  also  figure  into  the  results. 
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Low  test  results,  therefore,  do  not  necessarily  indicate  poor  teaching;  but 
?  I  M  ^  casually  diimiissed  as  attributable  to  iwor  pupil  poten* 

tial  Taber  said.  "In  each  particular  school  situation,  constructive  action 
leading  to  an  improved  educational  achievement  will  rcMiuire  a  realistic  look 
at  all  the  factors  influencing  pupil  achievement." 


Standabd  Test  Grades  Mixed 

faf^^'lnu  in^fi  '^^^^^^^^e^t  tests,  traditionally  as  much  a  part  of  school  as 
fat  pencils  in  first  grade,  have  become  a  sort  of  anachronism. 

That  standard"  reference  which  comixires  one  child  with  scores  of  others, 
explains  an  €Klucation  professor  at  the  State  University  College  at  Brockport 
just  doesn  t  jibe  with  the  emphasis  on  individualization  in  today's  classrooms' 
c«.!^n°  yo*"^^  evaluating  ench  individual  in  terms  of  hic  pereonol  gi'owth,'^ 
^  I>onald  Nasca,  "the  norm-referenced  test  doesn't  make  mucii  sense." 
I  expect  it  will  have  to  fade  out."  says  Nasca,  chairman  ot  the  Depart- 
ment of  Educational  Research  at  Brockport. 

"When  you  start  using  any  kind  of  standardized  test,"  says  Dr  George  J 
Rentsch  assistant  superintendent  in  charge  of  instruction  of  the  Rochester 
schools,'  you  run  into  a  conflict  between  what  is  taught  and  what  is  tested  '« 
f^  ?  you  non-grade  a  program  and  y  i've  got  a  standard 

test  for  third-graders— you  have  to  ask  what's  a  third-grader*'" 
^v.?f"L^^*f^^^^^*^      ^^J^^  once-a-year-achievement  tests  only  underscores  the 

T  ii  •  ^    1^  complicated  art  of  fe^.ing  is  because  of  educational  changes 

Individualization  is  only  one. 

Another  is  "huL,anism"— emphasis  ing^'noii-factual"  things  like  attitudes  feel- 
ings, creativity,  and  just  plain  learning  to  live  with  others. 

Nobody,  educators  say,  has  found  a  way  t    evaluate  how  vvell  teachers  are 
teaching  those  things,  or  how  :,ell  ( hildi^n  are  learning  them. 
tiona?sta%^''^  looking,  and  tnat'^  why  testing  is  in  what  Nasca  calls  "a  transl- 

••rTmfil?,l^f^!lff    M^""^^^     tha?  occur  in  monitoring  and  testing,"  says  Rentsch, 
I    ouldii  t  apt  to  throw  everj'tMng  out  and  do  nothing »»  ° 
n,iSVV?^«VTI.'^"i''      Rochester  school  district,  like  others,  has  committees  and 
admiiiistra  ors  looking  for  better  ways  to  evaluate  children's  progress  and 
their  school  system's  eflfecUveness.  i  *  b  ^3  uuu 

Helen  R.  Gerhardt,  director  of  elementary  education,  explains  that  one  of 
those  conuiiittees  is  working  on  a  method  of  measuring  progress  according  to  the 
city  school's  objectives,  instead  of  according  to  the  o?>jectivesTa  ifational 

^^^^al^/'^  ^^}P'^If^  ^^^^j""^'  P^"^*^^  familiarii:e  children  with  test-taking 
so  that  formal  testing  doesn't  scare  them  into  doing  pov>rly. 


[From  the  Rochester  Democrat  and  Chronicle,  Apr.  4, 1971] 
NoNwiiiTES  UP  114  Percent  Here 

«riIr!'frnn^%?5'A?'^l^-n^       nou-white  population  of  th^  Rochester  metropolitan 

fhT  ^'1  Vf^2       ^^^^'^''^  metropolitan  area  in 

the  state,  census  statistics  reveal. 

T  ,3?^^  "/>'»-^hife  impu^tion  in  tJie  Rochester  metropolitan  area-.Monroe,  W.ivne, 
UMiigston  ami  Orleans  counties— rose  fr  m  20,025  in  1060  to  02,147  in  1070  an 
Increase  of  114  per  cent. 

v7?*^-J;^riS^  ^^^""'^  V"""^  County's  non-white  iwpulation  increased  from 
2iMm7  to  .)«.006,  a  jump  of  124  per  cent. 

Those  figun>s  compare  with  Increases  of  80  per  cent  in  the  Svracnse  .netro- 
poli  an  area  and  3S  ix^r  cent  in  the  Buffalo  nietroiwlitan  area. 
^  Jhe  noii-white  population  in  Xew  York  State        01  per  (^nt  iti  the  same 

Non-whites  are  Negroes,  Orientals  and  American  Indians. 
About  52,0j)0  of  Monroe  Oounfy's  non-whites  a*^  concentrated  in  Rochester 
comprising  iT.ti  i>er  (Vnt  of  the  citv's  population. 

Buffalo's^*^^*''  "'"^'^         ^"^^  '^'^^     Syracuse's  iH)pulatioii  and  21.3  iK»r  cent  of 
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More  than  2  million  of  the  state's  apj^roximately  2.4  million  non-whites  live 
in  the  Nt'W  York  uietroiidlitan  area,  um\  alwut  1.8  million  non-whites  live  in 
New  York  City. 

Chairman  Celli:r.  Our  next  witness  is  the  distinguished  New  York 
State  commissionf.r  of  education,  Commissioner  Ewald  B.  Nyquist. 
He  is  also  president  of  the  University  of  the  State  of  New  York  and 
no  stranger  to  us. 

You  are  a  very  distinguished  public  servant  and  we  welcome  you, 
sir. 

STATEMENT  OF  EWALD  B.  NYQUIST,  NEW  YORK  STATE 
COMMISSIONER  OF  EDUCATION 

Mr.  Nyquist.  Thank  you,  Mr.  Chairman.  Mr.  Chairman  and  mem- 
bers of  the  committee,  my  name  is  Ewald  B.  Nyquist,  commissioner 
of  education.  State  of  New  York  and  president  of  the  University  of 
the  State  of  New  York. 

I  filed  with  you  for  the  record  a  full  statement  and  I  would  like 
to  sunimarize  or  read  parts  that  won't  take  more  than  5  minutes. 

Chairman  Celler.  Your  statement  will  be  accepted  for  the  record, 

(The  prepared  statement  follows:) 

Statement  of  Ewald  B.  Nyquist,  President,  the  tJN'i\T:RSiTY  of  the  State  of 
New  Yobk  and  Commissioner  of*  Education 

Mr.  Chairman  and  members  of  the  committee,  I  thank  you  for  the  opportunity 
to  address  the  Usue  of  House  Joint  Resolution  620.  The  Resolution  proposes  an 
amendment  to  the  Constitution  of  the  United  States  to  insure  that : 

"No  public  school  student  shall  l)ecause  of  his  race,  creed,  or  color,  be  assigned 
to  or  refpiired  to  attend  a  particular  school.*' 

A  fimdamentnl  responsibiUty  of  government  is  to  establish  and  maintain  the 
broad  conditicms  under  which  the  education  of  free  men  can  b»  carried  fruin  gen- 
eration to  generati(m.  State  government  has  a  primary  responsibility  for  educa- 
tion. Policies  of  the  Federal  Government,  however,  can  greatly  influence  the  ways 
in  which  state  governments  cany  out  their  responsibilities  in  education,  and 
therefore,  those  of  us  in  State  educational  agencies  and  State  government  have 
a  vital  concern  with  legislation  such  a?  the  Resoluticm  before  you. 

The  State  Board  of  Regents  declared  in  1960  the  conWction  that  equality  of 
educational  opi)ortunity  is  being  denied  to  large  numbers  of  boys  and  girls— white 
as  well  as  black  and  othe;  minority  group  children — because  of  racially  segregated 
Schools.  Since  the  adoption  of  that  policy  the  Board  has  held  steadfastly  to  the 
position  that  segregation  in  education  must  be  eliminated,  and  that  the  educa- 
tional conditions  under  which  each  individual  may  grow  in  self-respec-c,  respect 
for  others,  and  in  the  attainment  of  his  full  potential  shall  exist  everywhere 
in  the  State. 

The  New  York  State  Commission  on  the  Quality,  Cost  and  Financing  of  Elemen- 
tary and  Sec(mdar>-  Kducation  jointly  appointed  by  Governor  Rockefeller  and  the 
Board  of  Regents,  has  recently  is.s  jed  several  chapters  of  its  report.  Chapter  4 
focii-ses  on  racial  and  ethnic  integration.  After  extensive  study  of  education 
throughout  the  iitate  of  Now  York  this  Commission  reaches  conclusions  stror.gly 
supportive  of  the  policies  of  the  State  Board  of  Regents.  The  recommendations 
of  the  Commission  are  consistent  with  those  which  I  shall  outline  as  necessary 
to  the  succes.s-ful  desegregation  of  the  schools. 

Current  conditions  of  unrest,  frustration  and  violenc3  .show  too  clearly  that  the 
.struggle  against  racial  prejudice  and  injustice  is  far  from  over.  In  fact,  there  has 
been  a  perilous  weakening  in  the  foimdation  of  understanding  and  mutual  respect 
upon  which  true  social  justice  and  hinnan  progress  can  be  huilt. 

These  Cfmditions  point  up  dramatically  the  importance  of  education  to  our  so- 
ciety's cohosiveness.  Education  must  bring  children  together  to  grow  up  in  nat- 
ural, genuine  iinderstanding  and  mutual  resi>ect  It  must  produce  respon.siblo 
citiz«»nsbip :  foster  behav*  •  based  on  moral  and  si>iritual  values;  prepare  for 
Jol)S;  and  instill  the  conftdi  .^ce  for  managing  one's  own  life.  Education  must  not 
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mirror  society's  ills  but  provide  a  demonstration  of  the  praoticalifv  and  w^rV- 
alJiMty  of  the  principles  of  deiuocracy,  thus  shapinp  ih<»  future  ror  the  .v^tricty. 

The  stiibility  of  our  social  older  dei)ends  on  the  understanding  and  resper 
which  derive  from  a  common  educational  experience  amomr  diverse  racial,  social 
and  economic  groups.  We  must  l)e  concenied  thnt  all  means  are  employed  for 
different  groups  to  work  and  learn  together  in  good  school  buildings,  with  com- 
petent teachers,  and  the  best  of  materials  and  equipment  combined  in  the  best 
totiil  educational  programs  we  can  create. 

The  .school  classroom  is  a  key  place  where  a  variety  of  children  find  the 
Opportunity  to  learn  to  know  each  other  through  study  and  play  and  to  learu 
that  social,  economic,  religious  and  national  differences  are  not  a  valid  ba.«is 
for  prejudice.  The  good  educational  prot:ram-~good  in  buinani.stic  as  well  as 
scholastic  term.^ — uses  diversity  as  a  source  of  richnes.s  to  l)e  enjoyed,  not  .strange- 
ness to  be  feared.  It  will  promote  the  mut»ial  understanding  and  respect  es.sen- 
tial  to  the  best  development  of  our  life  t^ether. 

The  challenge,  then,  is  to  take  whatever  steps  are  necessary  to  provide  a  setting 
for  education  which  will  enhance  the  opportunities  for  every  child  to  claim  the 
birthright  of  his  American  citizenship  and  in  which  no  child  is  handicai^ped  in 
his  education  by  circum.stances  of  family  wealth,  the  social,  religious  or  national 
background  of  his  parents,  place  of  residence,  or  the  color  of  his  skin. 

For  a  number  of  years  we  in  Xew  York  and  persons  in  other  parts  of  the 
nation  have  been  working  to  attain  the  goals  of  integrated  education.  In  m-»ny 
parts  of  the  nation  C(»urageou*i  nnd  important  steps  have  been  taken  to  bvmg 
about  the  desegregation  and  integn.fion  of  the  schools.  It  is  of  the  highest  im- 
portance to  understand  the  effects  of  those  changes.  Does  the  integration  of  white 
f*\\(i  black  children  in  the  .school  result  in  the  lowering  or  rai.sing  of  academic 
.standards?  Do  white  or  black  children  receive  as  good  an  education  as  they 
did  before  dt segregation?  Does  integration  create  ho.stility  within  the  school 
or  does  it  create  frustration  becau.se  of  ihe  change  of  competition  in  the  desegre- 
gated classroom  ?  I^t  me  comment  on  results  to  date 

The  New  York  State  Education  Department  in  IfKU)  initiated  a  comnrehen.sive 
review  of  studies  of  desegregation  and  integration  in  order  to  test  whether  tlu- 
policy  we  were  following  in  New  York  Stat^  was  right  and  to  be  a.ssured  thr.t  we 
were  fulfilling  our  obligation  to  provide  equality  of  educational  oi)portunit?' 
throughout  the  State,  Tliis  review  included  the  re«nlt«  of  actions  taken  by  the  New- 
York  Commissioner  of  Ednra*ion  and  by  Boards  of  E<lucation  in  N;  »v  York 
Strte.  the  results  of  other  desegregation  efforts  throughout  the  nation  and 
more  than  50  local  studies  bearing  on  racial  integration  of  the  schools  and  tlie 
effects  that  .schools  have  had  in  mitigating  the  con.seqnences  of  .social  class 
and  c^^hnic  differences.  The  princiiwil  findings  are  snmmari7>ed  as  follows: 

1.  The  results  of  current  research  clearly  indicate  that  schools  i.solated  on  the 
basis  of  race  mav  he  decldedlv  harmful  to  the  academic  achievement  of  their 
xtndent.s.  The  evidence  indicates  that  the  negative  efft^cts  of  segreeated  .schooling 
are  not  a  result  of  racial  Isolation  alone  but  are  a  con.se<jnence  of  the  dominant 
.social  and  economic  environment  of  the  school  and  cla.ssroom.  The  problem  of 
racial  Isolation  is  a  part  of  the  broader  problem  of  .social  cla.ss  i.solation,  Negroes 
and  certain  other  minority  group  menrf>ers  are  proportionately  more  disad- 
vantaged becan.se  of  the  c^o.se  correlation  between  race  and  economic  status  and 
the  continuing  and  exacerbating  influence  of  residential  and  .school  segregation. 
However,  any  .student — whether  he  be  Negro.  Puerto  Rican.  white,  or  a  member 
of  any  other  identifiable  group — is  likely  to  .suffer  some  degree  of  underachieve- 
ment  as  a  result  of  attendance  In  schools  and  cla.ssrooms  with  predominantly 
lower  .social  and  economic  .status  children.  ("Social  and  econo^nic  status**  is 
hereafter  r'^ferred  to  as  "status.'*  Ix>wer  or  :;pper  "statn.s**  Is  men.snred  hy  rela- 
tive levels  of  occni)atlon.  Income  and  education.) 

2.  The  shidies  of  more  than  oO  school  integration  programs  generally  .  ub; 
.stantlate  the  positive  effects  of  Integration  reported  in  the  more  repres(»ntative 
national  or  regional  studies  of  the  Issue.  Furthermore,  these  .studies  show 
that  a  wide  variety  of  Integration  eff< :  ^  ln\olving  tran.sfer  programs  within 
the  urban  netting  or  bu.sing  from  nrl)an  to  suburban  areas  generally  facilitated 
the  educational  development  of  Negro  students  while  white  students  continued 
to  make  the  n.snal  achievement  gain.s.  The  evidence  further  indicates  that  inte- 
gration is  more  effective  hi  promoting  educational  development  among  >V'gro 
.students  than  is  compensatory  ,»dncation  in  .segn»gated  school  seHlng.s. 

3.  When  lower-.statt<s  students  are  trnn.sferred  to  schools  with  i)redomlnantly 
npper-.stntns  .students,  the  evidence  suggests  that  continued  residence  In  a  lower- 
.status  neighborhood  will  not  interfere  with  the  achievement  Kain  that  is  to 


1027 


be  expected  as  a  result  of  attendance  in  the  school  with  predominantly  upi)er' 
status  students. 

4.  In  intepnj^Md  schools  the  aspirations  and  the  self-esteem  of  black  students 
are  positively  affected. 

5.  The  findings  of  national  local  studies  generally  indicate  that  the  inte- 
grated school  setting  improves  interracial  understanding  among  Negro  and  white 
students.  The  development  of  interracial  friendships  (made  more  possible  in  the 
in^^ograted  .*^hool  setting)  appears  to  be  an  important  condition  in  educational 
and  psychological  development  aa.  .ng  disadvantaged  minority  group  students. 

().  Transfer  of  the  minority  child  to  schools  with  predominantly  majority 
children  is  more  likely  to  help  his  education  if  : 

(a)  transfer  occurs  continuously  beginning  in  the  earliest  elementary  grades. 

(b)  the  proportion  of  mirit)rity  children  in  the  school  is  below  30%,  and 

(c)  the  association  of  minority  and  majority  children  occurs  within  class- 
rooms as  well  as  in  the  entire  school. 

A  major  concern  in  the  implementation  of  desegregation  is  that  if  the  schools 
are  desegregated  the  majority  iwpulation  will  flee  the  school  district-  In  New 
\oTk  State  we  made  a  statistical  analysis  to  test  whether  or  not  this  is  true. 
We  analyze<l  the  school  population  characteristics  in  nineteen  school  districts 
(A)  in  which  affirmative  local  action  has  not  been  taken  to  desegregate.  These 
districts  enroll  abimt  266.000  pupils.  They  were  compared  to  school  population 
characteristics  in  twenty-three  .school  districts,  (B)  enrolling  about  200,000 
pupils,  which  have  taken  affirmative  action  to  desegregate.  During  a  four  year 
period,  from  1966  to  1970.  ♦here  was  a  decline  in  white  population  in  both  nets 
of  districts.  However,  there  was  no  significant  difference  in  the  loss  of  white 
population  in  the  two  .sets  of  districts.  The  A  districts  showed  a  decrease  of 
5.8%  while  the  B  districts  had  a  loss  of  4.8%?.  U.S.  Census  Data  for  the  name 
.school  districts  covering  the  decade  from  1960  to  1970  show  that  boUi  sets  of 
districts?  had  a  decline  of  white  population— 13.4%  for  the  A  districts  and  12.8% 
for  the  B  districts.  The  evidence  indicates  that  where  affirmative  action  to 
desegregate  has  l)een  taken  it  has  not  accelerated  a  decline  in  white  population. 

In  summary*,  then,  we  conclude  from  the  several  studies  and  the  impulation 
figures,  that  the  overall  effects  of  taking  affirmative  action  to  bring  about  deseg- 
regation in  the  schools  are  positive.  The  proce.s8  of  desegregation  and  the  integra- 
tion of  the  .schools  involves  a  number  of  elements.  Wo  must  consider  doing 
tiiuch  more  than  mixing  children.  These  elements  are  essential  to  successful 
integration :: 

1.  Clas.iroom  as  well  as  schoolroom  integration, — In  an  Integrated  school  eftort 
should  be  made  to  insure  that  individual  clas.ses  reflect  the  racial  composition 
of  the  entire  grade. 

2.  Teaeher  training.— We  recognize  the  netnl  for  helping  teachers  and  adminis- 
trators to  be  accepting  and  understanding  of  cultural  differences  so  that  these 
do  not  l>ecome  a  barrier  to  communication  but  a  resource  for  learning.  Botli 
pn\service  and  in-service  training  of  educati*>nal  i>ersonnel  are  necesary. 

3.  An  integrated  curncw /Mm.— Every  child  !s  entitled  to  have  at  bis  disposal 
the  l)est  of  equipment  and  materials  of  instruction,  materials  which  reflect  the 
participation  in  and  contributions  to  American  life  of  all  minorities.  Selection 
of  curricular  imits  and  activities  that  relate  t^)  the  minority  child's  cultural 
backgroimd  can  ol)Viously  do  much  to  increase  the  white  child's  resi»ect  and 
regard  f(»r  him  as  well  as  to  heighten  the  minority  cbiurs  self-Image. 

4.  School  /an7»7ic«.— School  buildings  and  other  physical  equipment  repre.sent 
a  tremendous  capital  investment  and  have  a  strong  long-term  impact  on  the 
potential  for  jiroviding  integrated  education.  How  they  are  de*  igned  and  used 
and  where  tiiey  are  built  obviously  effects  the  progress  of  integration. 

5.  Integration  speeialists.-^Tralned  and  qualified  iwrsonnel  whose  responsi- 
bilities are  solely  related  to  school  desegregation  iind  integration  should  lye  em- 
ployed by  school  districts.  These  high  level  administrators  should  provide  leader- 
.ship  in  insuring  equality  of  educational  opimrtunlty  throughout  the  district. 

6.  Participant  prrparation.-^Vrior  to  desegregation  and  integration,  planning 
by  the  direct  participants  (students,  teaohors,  administrators),  and  the  indirect 
participants  (parents,  community  leaders,  members  of  community  groups)  is 
advisable*.  Preparation  for  change  including  some  attention  to  the  emotional 
pro«»sses  at  work  in  all  participants  is  needed  at  its  beginning  and  as  desegrega- 
tion contlnU'^s. 

7.  Assigntucnt  of  students,— Jn  order  to  achieve  the  objectives  of  school  inte- 
gration, loca!  and  state  educational  ofllcials  have  an  affi.Tnative  '•<»spfm.sibility 
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In  the  assignment  of  students  which  includes  consideration  of  the  factor  of  ra'-e 
Neither  lederal  law  nor  the  Federal  Constitution  should  restrict  tuis 
responsibility. 

S.  Tran^portation.-^Jn  addition  to  all  the  elements  that  have  been  presented 
above,  it  is  sometimes  necessary  to  transport  students  in  order  to  achieve  school 
desegregaUon.  About  40%  of  all  American  school  children  ride  buses  to  the 
schools  to  which  they  are  assigned,  and  nearly  50%  of  all  children  in  New  York 
State  do  so.  Transportation  which  will  enhance  educational  opportunity  is  an 
accepted  practice  across  this  land.  The  portion  of  this  transportation  used 
to  bring  about  desegregation  Is  very  small.  Indeed,  it  is  estimated  that  about  3% 
of  pupils  transported  ride  school  buses  to  achieve  desegregation.  It  should  lie 
noted  that  transportation  makes  possible  better  use  of  existing  school  facilities 
and  can  serve  to  reduce  capital  outlays  for  new  facilities.  Neither  Ftederal  law 
nor  the  Fwleral  Constitution  should  restrict  local  and  state  decisions  regarding 
transportation  for  education. 

As  Commissioner  of  Education  of  the  State  of  New  York,  mv  obligation  is 
to  give  the  best  thought,  planning  and  leadership  to  implement  educational 
progTPms  that  promise  to  be  an  improvement  over  what  has  been  done  in 
the  past.  There  is  no  evidence  that  putting  money  and  man-power  into  old 
style  programs  %vill  do  the  trick.  On  the  other  hand,  well  planned  programs 
in  ntegrated  settings  nave  produced  better  results  for  children  than  were 
achieved  when  they  were  in  s.?parate  schools.  I  advocate  extending  to  more 
and  naore  school  districts  a  stylo  of  education  that  brings  a  double  benefit-  im- 
proved  academic  achievement  tc  minority  group  students  'Without  any  loss  to 
majority  ^rouP  students;  and  the  opportunity  for  increased  mutual  knowledge 
and  understanding  of  diflferent  racial  and  social  groups  that  is  possible  In  an 
integrated  setting.  Let  me  share  with  you  my  own  definition  of  integrated 
education : 

Integrated  education  Is  one  in  which  the  child  learns  that  he  lives  in  a 
multi-racial  society,  in  a  multi-racial  world,  a  world  which  is  largely  non-white 
non^emocratic,  and  non-Christian,  a  worid  in  which  no  race  can  choo.se  to  live 
apart  It  is  one  that  teaches  him  to  judge  individuals  for  wliat  they  are  rather 
than  for  what  group  they  belong  to.  From  this  viewpoint,  he  learns  that  dif- 
ferences among  people  are  not  as  great  as  similarities,  and  that  difference  is  a 
source  of  richness  and  value  rather  than  a  thing  to  be  feared  and  denied 
^-i^^'T^  fully  the  principle  of  the  Federal  Emergency  School  Assistance  Act 
r^lf^fl!  ^^-^  billion  for  the  purpose  of  supporting  desegregation  knd 

JS"^.^!?*^  legislation,  including  proposed  Constitutional  amend- 
ments, affects  the  total  educational  effort,  and  since  some  transportation  ma^  be 
^sential  to  the  success  of  that  total  effort  I  urge  strongly  that  restrictions  not  \>e 
jMaced  on  local  school  systems  which  are  desegregating  or  have  desemgated 
tneir  schools  either  voluntarily  or  because  of  a  State  requirement 

My  brief  statement  has  presented  (1)  our  commitment  to  a  policy  of  educa- 
t\on&\  integration;  (2)  the  evidence  of  the  effects  of  integration;  and  <H)  the 
l^y  elements  in  planning  and  implementing  integration  in  the  future.  Tiie  task 
before  ou.  -tion  In  realizing  racial  understanding  and  in  learning  to  live  iti 
a  multl-i«urti  and  multi-ethnic  society  and  worid  is  immense.  The  schools  have 
a  critical  contribution  to  make  toward  this  objective.  In  no  way  should  the 
schools  be  restricted  by  Federal  action-wither  by  constraints  on  student  assign- 
ment or  on  transportation. 

Let  the  decisions  we  make  at  this  time  reaffirm  our  faith  that  the  American 
Creed  aiylie  to  all  American  children,  with'>ut  exception.  In  that  faith  let  us 
give  substance  to  the  things  we  all  ho\)e  for  for  our  country  anfi  its  children. 

Mr.  Nyquist.  The  State  Board  of  Regents,  my  Board  of  Governors 
in  the  State  of  New  York,  declared  in  1960  the  conviction  that  eciuality 
of  educational  opportunity  is  being  denied  to  large  numbers  of  l)oys 
and  girls->-white  as  wf'll  as  black  and  other  minority  group  cliildren— 
because  of  racially  sc-jegated  schools. 

Since  the  adoption  of  that  policy  the  Board  of  Regents  has  held 
steadfastly  to  t^e  position  that  segregation  in  education  must  be 
eliminated,  btl  that  the  educational  conditions  under  which  each 
individual  may  grow  in  self-respect  and  respect  for  others,  and  may 
attam  his  full  potential,  shall  exist  everywhere  in  the  St'ire. 
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The  New  York  State  commission  on  the  quality,  cost,  and  financing 
of  elementary  and  secondary  education,  known  as  the  Flei?chman 
Commission,  jointly  appointed  by  Governor  Rockefeller  and  the 
Board  of  Regents,  readied  conclusions  strongly  suppo^ti^x  of  the 
policy  of  the  State  Board  of  Regents. 

In  1969  the  New  York  State  Education  Dei)artment  initiated  a 
comprehensive  review  of  studies  of  desegregation  and  integration 
in  order  to  test  whether  the  policy  we  were  following  in  New  York 
State  was  sound.  We  wanted  to  be  assured  that  we  were  fulfilling  our 
obligation  to  provide  equality  of  educational  opportunity  through- 
out the  State. 

This  review  included  the  results  of  actions  taken  by  New  York 
State,  the  results  of  other  desegregation  efforts  throughout  the  Nation, 
and  more  than  50  local  studies  bearing  on  racial  integration  of  the 
schools.  The  studies  of  more  than  50  school  inte^ation  programs  gen- 
erally substantiate  positive  effects  of  integration  reportSi  in  more 
representative  national  or  re^yional  studies  of  the  issue. 

A  major  concern  in  the  implementation  of  desegregation  is  the 
question  of  whether  the  majority  population  will  flee  a  school  district 
that  is  undergoing  .lesogregation  procedures.  In  New  York  State  we 
made  a  statistical  analysis  to  test  whether  or  not  this  ih  true. 

We  analyzed  the  school  population  characteristics  in  19  school  dis- 
tricts in  which  affirmative  local  action  has  not  been  taken  to  desegre- 
gate. Tliesc  districts  enroll  about  266,000  studenta 

They  were  compared  to  school  population  characteristics  in  23 
school  districts  enrolling  about  200,000  students,  which  have  taken 
affirmative  action  to  desegregate.  During  a  4-year  period,  from  1966 
to  1970,  there  was  a  dexiline  in  white  population  in  both  sets  of  districts. 

However,  there  was  no  significant  difference  in  tlie  loss  of  white 
population  in  the  two  sets  of  districts.  The  nonsegre^ited  districts 
show  a  decrease  of  5.8  percent,  whereas  desegregated  ai.stricts  had  a 
loss  oi  4.8  percent.  U.S.  cen.sus  data  for  the  same  school  districts 
covering  the  deca<le  from  1960  to  1970  show  that  both  sets  of  districts 
had  a  13.4-percei.t  decline  of  white  population  for  nonsegregated 
districts  and  12.8  percent  for  dese^egated  districts.  The  evidence  in- 
dicates that  where  affirmative  action  to  d^segvegsite  has  been  tal:en, 
it  has  not  accelerated  a  decline  in  white  population. 

In  .summary,  then,  wo  conclude  from  the  several  studies  and  the 
population  figures,  that  the  overall  effects  of  taking  affirmative  action 
to  oring  about  desegregation  m  the  schools  are  positive. 

The  process  of  desegregation  and  the  integration  of  the  schools  in- 
volves a  nir  iber  of  elements.  We  must  consider  doing  much  mere  than 
mixing  children.  These  elements  are  e^ssential  to  successful  integi-ation. 

I  wont  name  all  the  dements  here,  but  I  will  dwell  on  two  oecause 
they  are  directly  before  your  committee.  The  first  involves  the  ossi'^- 
ment  of  students.  In  order  to  achieve  the  objectives  of  .school  integra- 
tioii,  loo>al  and  State  educational  officials  have  an  affirmative  responsi- 
bility in  the  assigiiment  of  stndent^^  which  includes  consideration  of 
the  factor  of  race.  Neither  Federal  law  nor  the  Federal  Constitution 
.should  restrict  this  refjponsibility. 

Secondly,  on  trans|>ortation,  it  is  sometimes  necessary  to  bus  stu- 
dents in  order  to  achieve  school  desogregatioii.  About  40  percent  of 
all  American  school  children  ride  buses  to  the  schools  to  which  they 
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are  assigned,  and  nearly  50  percent  of  all  children  in  New  York  State 
do  so. 

Transportation  which  will  enhance  educational  opportunity  is  an 
accepted  practice  across  this  land.  The  portion  of  this  transportation 
used  to  bring  about  desegregation  is  very  small.  Indeed,  it  is  estimated 
that  about  3  percent  of  pupils  transported  ride  school  buses  to  achieve 
desegregation. 

Neither  Federal  law  nor  the  Federal  Constitution  should  restrict 
local  or  State  decisions  regarding  transportation  for  education.  Well- 
planned  programs  in  integrated  settings  have  produced  better  results 
for  children  than  were  achieved  when  they  were  in  separate  schools. 

I  advocate  extending  to  more  and  more  school  districts  a  style  of  edu- 
cation tiiat  brings  a  double  benefit:  the  improved  academic  achieve- 
ment of  minority  group  students  without  any  loss  to  majority  group 
students,  and  the  opportunity  for  increased  mutual  knowledge  and 
understanding  of  different  racial  and  social  groups  that  is  possible 
in  an  integrated  setting. 

The  proposed  constitutional  amendment  affects  total  educational 
effoi-t  since  some  transportation  may  l>e  essential  to  the  success  of  the 
total  effort.  I  urge  strongly  that  restrictions  not  be  pla<ied  on  local 
school  systems. 

Chai  rman  Celler.  The  Board  of  Regents  of  New  York  State  is  op- 
posed to  the  constitutional  amendment,  is  that  correct? 
Mr.  Nyquist.  I  am  sure  they  would  be. 

Chai  rman  Celler.  What  would  be  the  effect  in  New  York  State 
and  in  the  communities  which  have  undertaken  voluntary  desegre- 
gption  plans  if  the  amendment  became  part  of  the  Constitution  ? 

Mr.  Nyquist.  I  think  wc  would  move  backwards  toward  a  reseg- 
regation. 

Chairman  Celler.  The  bell  has  rung  for  a  vote. 
Mr.  Nyquist.  I  have  finished  the  summary  of  my  full  statement,  Mr. 
Chairman. 

Chairman  Celler.  I  want  to  thank  you  very  much.  We  are  sorry  we 
have  to  be  so  hurried  but  there  is  a  vote  pending  on  the  floor  now  and 
the  members  will  have  to  leave.  We  will  adjourn  to  meet  at  half  past  1 . 
Would  you  care  to  come  back.  Commissioner,  for  further  interrogation  ? 

Mr.  NYQtnsT.     your  pleasure. 

Chairman  Celler.  All  right.  We  will  adjourn  until  1 :30. 
(Whereupon,  at  11 :30,  the  subcommittee  recessed,  to  reconvene  for 
further  hearing  at  1 :30  p.m.,  the  same  day.) 

afternoon  session 

(The  subco.nmittec  reconvened  at  1:30  p.m.,  Hon.  Jack  Brooks 
presiding.) 

Mr.  Brooks.  The  subcommittee  will  come  to  order.  Commissioner 
Nyquist,  you  may  resume.  Immediately  after  the  conclusion  of  the 
questions  for  Commissioner  Nyquist,  we  will  hep r  Mr.  Victor  Solomon. 

<Jommissioner,  is  there  any  evidence  in  the  3tat^.  of  New  York  that 
a  neighborhood  school  system  is  a  superior  le^irning  environment  as 
compared  with  a  desegregated  or  integrated  school  system  ? 

Mr.  Nyquist.  I  know  of  no  such  evidence  or  such  study. 

Mr.  Brook8.  What  would  be  the  effect  in  New  York  State  and  in 
the  communities  which  have  undertaken  voluntary  desegregation 
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plans  if  House  Joint  Resolution  620  became  a  part  of  the  Constitu- 
tion? 

Mr.  Nyquist.  I  think  we  would  revert  to  a  segregated  situtaion  all 
over  the  State,  ,  .  _ 

Mr.  Zelkvko.  Mr.  Commissioner,  what  would  nappen  with  respect 
to  communities  that  have  adopted  desegregation  plans,  would  they  be 
required  to  reassign  students?  .  , 

Mr  XygrisT.  You  mean  would  you  undo  something  in  view  of  the 
Constitutional  prohibition?  They  have  been  assigned  on  a  desegre- 
gated basis  obviously.  I  am  sure  the  question  would  come  up. 

Mr.  Zklenko.  In  other  words,  you  are  certain  what  the  impact  of  the 
amendment  would  be  in  communities  that  have  already  undertaken 
desegregation  efforts? 

Mr.  Nyquist.  Would  you  restate  that  ? 

Mr.  Brooks.  We  are  asking  for  your  opinion  as  to  what  the  impuct 
of  House  .Toint  Resohition  620  would  be  H  it  were  a  part  or  the  Con- 
stiUition  in  those  communities  which  have  assigned  students  to  over- 
come segregated  systems  and  to  disperse  black  students  within  the 
schools? 

The  question  is  what  impact  the  amendment  would  have  on  those 
efforts  in  various  communities.  ^ 

Mr.  NyQt'isT.  I  think  in  communities  that  haven't  desegregated,  it 
would  certainly  forestall  integration.  In  those  that  had  desegregated, 
I  am  pretty  sure  that,  without  being  a  lawyer,  you  would  tend  to  undo 
it.  . 

Mr.  MrCrLLOCH.  I  would  like  to  ask  this  question,  M^.  Chairman. 
I  would  like  to  ri?k  the  \ntnoss  if  he  knows  of  any  tried  and  proven 
plan  that  effectively  would  bir  r  equality  of  educational  opportUi-ity 
to  school  districts  that  have  mixed  populations  which  does  not  require 
busing? 

Mr.  NvQiriRT.  I  assume  you  imply  that  with  no  busing  you  would 
have  excellence  prevailing? 

Mr.  MrCt'iJx)cn.  If  Houpe  Joint  Kesolutii»n  620  were  to  become  a 
part  of  the  Constitution,  do  you  believe  it  would  be  possible  to  offer 
quality  cduration  equally  to  all  the  students  ? 

Mr.  "V-v « i>  TST.  I  do  not  believe  it  would  be  possible. 

Mr.  McCuTjx^cTi.  T  thank  vou  sir. 

Mr.  PcLK.  Mr.  Chairman  ? 

Mr.  Brooks.  One  question  first,  counsel.  Docs  your  office  have  any 
information  as  to  the  average  distance  traveled  and  average  ti*ne  rpent 
by  pupils  in  New  York  State  that  arc  being  bussed  pursuant  to  de- 
segregation orders? 

Mr.  Nyqtjtst.  Yes,  we  do.  Tx»t  me  start  off  bv  sayin<r  in  the  State  of 
New  York  we  spent  $260  million  i  year  on  transportation  of  students, 
for  all  students,  for  whate  er  purpose. 

Brooks.  Could  you  give  us  some  details? 

Mr.  Nyottist.  T  will  irive  yow  those  statistics.  The  average  distance 
traveled  now  is  about  7  miles.  It  dikes  nbout  80  to  35  minutes.  The  aver- 
age longdistance  is  about  20  mi'i-.  s  and  it  takes  about  an  h^ur.  We  also 
have  cases  in  the  State  of  New  York  where  some  handicapped  students 
arc  transported  about  50  or  55  miles,  taking  an  hoitr  or  an  lioui  and  4.5 
minutes. 
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Mr.  Zfxenko,  Excuse  me.  Are  those  students  beinff  transported  pur- 
suant to  desegregation  plans  ? 

Mr.  Ntquist,  No,  this  is  the  avera<re  case  of  a  general  busing  situa- 
tion out  m  rural  areas  or  in  the  cities, 

Mr.  Brooks,  If  you  have  a  breakdown  on  those,  it  would  be  helpful 
for  the  committee's  consideration, 

Mr  Nyqui^,  On  desegregation  the  average  distance  is  much  les.s 
than  7  miles.  Most  of  it  is  under  1  or  2  miles,  I  would  say. 

Mr.  Brooks.  Would  you  give  us  both  sets  of  figures  so  we  would 
know  what  your  average  is  across  the  board  and  what  the  average  is 
on  those  that  have  to  do  with  desegregation  plans  and  orders.  The  com- 
parison would  be  obvious, 

Mr.  Ntquist.  The  average  distance  now  traveled  is  about  7  miles 
one  way,  not  back  and  forth.  It  takes  about  30  or  35  minutes.  The  aver- 
age distence  for  desegregation  purposes  for  busing  is  under  2  miles 

Mr.  Zelenko.  One  way  ? 

Mr.  Nyqtjist.  One  way. 

Mr.  Zelekko.  And  it  takes  how  long  ? 

Mr  Nyqtjist.  Well,  I  don't  know.  I  can  estimate  that  but  it  is  ob- 
viously less  than  30  to  35  minutes. 

Mr.  Brooks.  Thank  you.  Counsel  ? 
^  Mr,  Polk.  Mr,  Nvquist.,  there  lias  been  much  discussion  in  our  hear- 
ings about  equal  educational  opportunity,  and  I  think  the  discussion 
has  assumed  that  the  word  "education*'  has  a  common,  agreed-upon 
detinition.  However,  some  of  the  witnesses  seem  to  imply  that  educa- 
tion IS  confined  to  learning  the  three  R's.  I  was  wondering  if  you  could 
olfer  to  the  committee  your  definition  of  education? 

Mr.  Nyquist.  Can  I  give  you  two  related  definitions? 

Mr.  Polk,  Certainly. 

Mr.  Nyquist.  One  of  ^.hom  I  wo  1  like  to  read  in  mv  testimony 
and  it  wont  t4ike  a  mimue  T  thir  .  le  purposes  of  education  are 
two.  One  IS  obviously  career  r-ieparaVion— how  to  make  a  living.  The 
second,  I  won  d  say,  is  how  to  live  a  life.  That  is  to  sav,  a  sensitive, 
creafjve,  and  human  life.  How  to  make  a  living  and  how  to  live  a 
lite  if  YOU  want  io  say  it  in  plain  words. 

Now,  I  will  read  my  owr  definition  of  integrated  education:  inte- 
grated education  is  one  in  which  a  child  learns  that  he  lives  in  a 
multiracial  society,  m  a  multiracial  world,  a  world  which  is  largely 
nonu-liite,  nondemocratlc  and  non-Christian,  a  world  in  which  no  race 
can  choose  to  live  apart.  It  is  one  that  teaches  him  to  judge  individuals 
for  what  th-y  an^  rather  than  for  the  group  they  belong  to.  From 
tins  viewpoint  lie  learns  that  differences  among  people  are  not  as  great 
as  similarities,  and  tnat  difference  is  a  source  of  /icLness  and  value 
rather  than  a  thing  to  be  feared  and  denied. 

Mr.  Polk.  Thank  you.  T  have  one  other  question.  In  your  exporience. 
lave  you  found  that  a  pr(;gmni  of  com|>ensatory  education  would 
bo  an  adequate  '^Mhstitute  for  desegregation  ? 

IVfr.  Nyquist.  No,  In  my  written  te.stimonv  that  I  filexl  and  my 
summary  I  did  say  exactly  the  opposite;  that 'is  to  .say,  that  it  is  not 
a  sul)stitute. 

Mr.  Polk.  Has  that  been  your  experience  in  the  St^te  of  Now  York  ? 
Mr.  Nyquist.  That  has  been  our  e\;  ^^ience. 
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A.Ir.  Polk,  Are  there  any  reasons  that  you  can  give  for  that  con- 
chision? 

Mr.  Nyquist.  I  tliink  compensatoiy  education  is  a  part  of  a  tull 
education  but  I  don't  think  it  can  do  the  job  alone. 
Mr.  Polk.  Thank  you. 

INIr.,  Brooks.  Thank  you.  Without  objection,  we  will  file  a  copy  of 
a  sunnnary  of  chapter  4  .>f  the  repoit  to  which  you  referred,  prepared 
by  the  New  York  State  Commission  on  the  Quality,  Care  and  Financ- 
in^  of  Elementary  and  Secondary  Education. 

We  tliank  you  for  coming  and  for  your  testimony  and  your  contri- 
bution toward  a  solution  to  this  problem. 

Mr.  Nyquist.  Thank  you. 

(The  docimient  referred  to  follows :) 

SUMMAKY  OF  CHAPTER  4:  RACIAL  AND  ETHNIC  INTEGRATION 

Equal  educational  opportunity  for  each  child  in  New  York  State  must  become 
a  reality  in  tlii.s  decade  ;  the  attainment  of  such  opportunity  is  conditional  upon 
racial  and  ethnic  integration,  and  such  integration  will  involve  the  busing  of 
students,  the  New  York  State  Commission  on  Quality,  Cost  and  Financing  of 
Elementary  and  Secondary  Education  stated  today  in  another  chapter  of  its 
report  to  the  Governor.  Regents  and  the  Legislature. 

Citing  persistently  increasing  segregation  in  New  York,  the  Commission  said, 
"Racial,  and  in  some  cases  ethnic,  isolation  as  it  exists  in  the  public  schools  of 
New  York  State,  reflects,  in  the  view  of  this  Commission,  a  monumental  societal 
failure  which  must  he  corrected  regardless  of  its  cause."  The  18-member  gnmp, 
which  has  been  studying  the  .state's  schools  for  two  years,  called  upon  the  lieg- 
isluture  to  create  statutory  obligations  on  the  part  of  school  districts  to  eliminate 
racial  and  ethnic  imbalance  and  to  take  other  steps  to  promote  inter-raciaL  and 
inter-ethnic  understanding. 

The  Commission  Med  statistics  showing  that  racial  imbalance  in  New  York 
now  exceeds  that  in  the  eleven  Southern  states;  the  TrenU  toward  racial  im- 
balance in  this  state  is  increasing. 

In  this  connev^^ion,  the  Commission  said  that  "of  the  state's  3.500,592  public 
school  students,  a.2U.').90O— or  1)3.3  per  cent  of  the  total  enrollnienl — are  going 
to  schools  in  'racially  isolated*  or  'segregated*  districts;  only  234,771.  or  fi.T  per 
cent  of  the  total,  attend  schools  in  'desegregated*  districts.'  (Included  in  the 
Commission's  definition  of  "racially  isolated"  district.s  are  those  districts  not 
enrolling  enough  minority  {Students  to  he  considered  racially  balanced.  "Segre- 
gated" districts  are  those  in  which  the  racial  enrollment  in  individual  schools 
varies  significantly  from  the  racial  enrollment  of  the  entire  district.) 

Even  more  alarming,  said  the  Connnission,  is  the  number  of  students  in  the 
state  attending  gro.<«<ly  segregated  schools.  The  percentage  of  minority  students 
attending  public  schools  in  which  the  t  rollment  of  minority  students  excee<ls 
90  per  cent  has  increased  from  45.5  per  cent  in  1968  to  49.2  per  cent  in  1970. 
Conversely,  durir.g  the  school  ywir  1970-71.  74.4  per  cent  of  the  state's  white 
students  attended  schools  in  which  the  minority  population  was  less  than  10  per 
cent.  By  contrast,  in  the  11  Southern  states  the  i)erce»*tages  of  whites  in  schools 
with  a  minority  iK>pulation  of  le.ss  than  10  i)er  cent  decreased  fiom  70.5  per 
( ent  to  40  3  per  cent  over  the  same  i)eriod. 

Legal  action  and  executive  leadership  we:x»  said  to  he  the  prime  factors  behind 
the  desegregation  of  the  schools  in  the  South.  The  Comniis.si(m  also  pointeil  out 
that  Federal  court  decisions  are  increasingly  being  directed  toward  the  elimina- 
tion of  segregation  in  areas  which  never  had  formal  dual  school  *?y8tems  and  that 
the  much-heralded  distinction  l^etween  rfc  jure  and  de  facto  segregation  is  losing 
significance  under  careful  ludicial  scrutiny  because  almost  no  public  school 
segregation  is  wholly  acventitious.  The  Commission  asserted  that  "it  would  seen. 
muc*i  more  sound,  as  a  matter  of  public  iwlicy,  for  those  in  positions  of  leader- 
ship and  authority  to  bring  almut  desegregation  vr  jntarlly**  rather  then  to  wait 
to  l)e  required  to  do  so  by  judicial  mandate. 
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flZlnt^lrT^'^',''?  f  ,^  P^I'aring  its  recommendations  for  an  intense 

X""ng"^^^^^^^^^^  ^■"^•^  -"ved  „t  the 

(1)  Racial  and  ethnic  segregation  are  linnnful  to  all  children. 

In  si)lte  of  ii  fini)  jiolicy  pr^ nnilgnted  by  the  Board  of  Regents  and  offorts 
nt  nnplemeutntion  by  the  State  Education  Dei.artu.ent.  racia  f ml  ethnic  hoKv 
'  Ffn"?"-^'"^  <lran.„tically  in  New  York  State  during  the  I:..st  decade 
{.A)  liliinlnation  of  racial  and  ethnic  isolation  in  the  schools  cannot  he  uost- 

Tnf  are  elimlnatd                                """^  "<"'«i"1  ""d  enS- 

sinlV                              de«fg'-fgation  occur  at  the  elementary  school  level 

n  w       c                    "^^-^        "'^  possibilities  of  overcoming  racism  and 

other  forms  of  prejudice  are  greatest.  uhu 

hiiifi  /"  "'^  "v^-"*"^      ^^""^  leadership,  the  state  bears  ultlmaio  responsl- 
n^,     f,^  education  opportunities,  and  It  is  the  obligation  of  local 

scl  wl  authorities  to  develop  „ud  implement  plaas  in  hannony  with  state  pollcv! 
,  JiHnoi   «  J"  niitithetical  to  the  continued  cultural,  racial  and 

I)oiitical  efforts  and  achievements  of  minority  group.s;  Indeed,  only  through  the 
onT^la."n  <'"'«'vt'  political  viewpoints  tlmt  a,^  ba  ed  soleb 

on  racial  and  ethnic  distinctions  be  eliminated. 

School  integration  is  a  means  to  create  an  atmosphere  in  which  our  society's 
remarkable  racial  and  cultural  diversity  can  flourish  to  the  l>enefit  of  all 

ninp«H.«o«rff  yV:'  the  Nixon  Administration-sponsored 

amendment  to  the  pro  osed  Emerrency  School  Assistance  Act  which  would  ex- 

J  ?u  "iJ         "^^  ''^""i'  ^^-5  billion  to  defray  the  cost  of  any 

busing  other  than  that  required  by  law. 

«Zf^*V*^**^"  Federal  government.  '  said  the  Commission,  "has  had  the 

efifect  of  undennining  desegregation  efforts  throughout  the  country,  confusing 
the  Americah  public  and  eroding  the  position  of  those  officials  who  have  extended 
themselves  to  discharge  their  legal  and  moral  responsibilities  by  attempting  to 
implement  desegregation."  ° 

The  Conimission  added  that  "the  issue  of  desegregation  in  general,  and  bu*«ing 
In  particular,  threatens  to  hwome  a  partisan  political  matter  in  the  1072  Presi- 
(lential  election.  This  complex  and  agonizing  problem  must  be  dealt  with  at  all 
evels  on  a  bi-partisan  basis  if  solutions  are  to  be  found.  The  issue  is  not  whether 
to  hrs  or  not;  the  issue  is  the  quality  of  education  at  the  end  of  the  bus  ride 
and  uideetl.  in  a  largt  r  sense,  the  quality,  tenor  and  tone  of  life  in  this  country  " 

In  a  vigorous  defense  of  busing,  the  Commi.ssion  said  it  "flrmlv  believes  that 
opposition  to  busing  can  be  overcome  when  .steps  are  taken  to  reassure  parents 
-fi  *  I*     ^  ^  ^^1^'  *b^>r  children."  '*We  also  l)elieve,"  said  the  Commission, 
that  If  ni  a  particular  instance  coininuhity  control  and  integration  cannot  he 
reconciled,  the  latter  must  prevail." 

The  Commission  said  the  United  States  Supreme  Court  "recognized  as  recent- 
ly as  April  3971,  that  student  tran-sportation  is  necessary  to  accomplish  racial  and 
ethnic  desegregation.  Unfortunately,  however,  the  torm  'busing'  has  been  inve.sted 
with  fearful  connotations.  Tlie  fact  is,"  the  Commi.s.sion  continued,  "that  19  6 
million  of  the  nation's  public  .school  children— approximately  42  percent  of  the 
total— are  bused  to  school  every  day.  in  every  section  of  the  country.  Two  million 
of  these  children  are  in  New  York  State  aloue.  In  fact,  some  58  per  cent  of  the 
public  sdiool  children  in  the  state,  excluding  New  York  City,  are  bused  to  school 
The  proponderance  of  this  husing  is  not  compellcHl  by  court  order ;  in  fact,  most  of 
It  o(vurs  in  predominantly  white  suburban  and  rural  areas  where  parents  imv 
handsomely,  either  directly  or  indirectly,  for  wl   .  they  consider  the  privilege" 

'  Bus  transportation."  the  ronimi-sion  contiru.-d.  "has  been  an  integral  part 
of  the  public  education  system  for  years  and  was  perhaps  the  single  most  im- 
portant factor  in  th?  transition  from  the  one-rooni  schoolhoiise  to  the  consoli- 
dated school  Within  tolerable  limits,  busing  neither  endangers  health  or  safety 
nor  impinges  on  the  education  proc<*ss." 

"However."  the  panel  acknowledged,  "the  anxiety  parents  feel  at  the  prospect 
Of  spnding  their  young  chiliren  on  buses  to  schools  a  distance  from  their  homes 
IS  ver.T  real,  and  school  ndniini.strators  must  niake  every  effort  to  show  pafents 
their  children  are  safe  and  cared  for.  Parents  themselves  might  be  recruited  to 
ride  the  buses  as  chaperones.  Parents  from  outside  the  district  might  also  he 
hired  as  liai.smi  workers  or  in  some  other  capacity  in  the  school  to  minister 
to  tile  .^special  needs  of  children  who  come  from  other  neighborhoods." 

The  section  of  the  Commis.sion*s  report  n'leased  today  also  contained  a  detailed 
analysis  of  integration  efforts  in  the  state's  three  largest  citie.s— New  York.  Rnf- 
faloand  Rochester." 
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The  Commission  recommended  the  following  specific  action  by  Xev  York  State 
au^!lorities : 

(1)  Creation  !>y  the  LegisJature  of  a  statutory  obligation  on  the  part  of  each 
local  school  district  to  develop  a  plan  designed  to  uroniote  racial  and  ethnic 
uiiderstaudinf:  and  positive  interracial  ami  inter-ethnic  attitudes  in  the  schools 
within  its  jurisdiction.  Wliose  applicable,  the  Commission  said  the  elements  of 
such  a  plan  shouhl  include  the  elimination  of  racial  and  ethnic  imbalance  with- 
in the  schools,  the  hiring  of  multiracial  and  multiethnic  administrative  and  t<*ach- 
ing  staflfs.  and  the  use  of  multi-racial  and  multi-ethnic  curriculam  materials.  Such 
a  plan,  the  Commission  said,  would  demonstrate  commitment  and  leadership  on 

the  part  of  the  Legislature,  which  would  lead  local  school  authorities  towanl 
accomplishment  of  these  goals.  Moreover,  it  would  create  statutory  duties  on  the 
part  of  local  school  authorities  that  could  be  en^'orced  by  the  State's  Supreme 
Court.  The  Commission  called  this  "the  single  most  important  recommendation" 
in  this  area. 

(2)  Restoration  and  increased  funding  of  the  Racial  Imbalance  Fund  in  the 
Education  Department  s  fiscal  1973  appropriation  for  such  item.s  as  pupil  trans- 
portation and  temporary  school  space  and  for  defraying  other  costs  related  to 
integration  efforts. 

(3)  Expansion  of  the  Division  of  Intercultural  Relations  of  the  State  Educa- 
tion Department.  The  Division  should  be  carefully  staffed  with  representatives 
of  all  minority  groups  and  both  sexes  to  assist  local  boards  in  preparing,  up- 
dating and  implementing  integration  plans,  the  Commission  said. 

(4)  Facilitation  of  consolidation  of  school  districts  to  achieve  desegregation  as 
well  as  elimination  of  statutory  obstacles  to  cross-busing  of  children  across 
district  lines  for  the  same  purpose. 

(5)  Pending  such  legislative  corrections,  development  of  regional  solutions 
where  needed,  by  the  State  Education  Department.. 

(6)  Submission  by  all  school  districts  to  the  Intereulturnl  Relations  Division  of 
a  description  of  the  use  and  presentation  of  multi-racial  and  multi-ethnic 
materials  in  their  curriculum,  to  ensure  that  textbooks  are  fre  of  historical 
error  and  ethnic  bias,  and  that  the  positive  contributions  of  ethnic  groups  to 
American  and  other  societies  are  stressed.  "In  short,  the  curriculum  .should  he 
integrated  even  if  the  student  body  is  not,"  th»-  Commission  noted. 

"As  for  local  action,"  the  Commission  saio.  "the  goal  of  integration  will  only 
be  achie\cd  with  the  full  cooperation  and  involvement  of  evf»ry  school  district 
in  New  York  State.  While  Federa*  and  state  authorities  may  provide  direction 
and  guidance,  the  real  momentum  for  this  effort  must  come  from  local  districts, 
each  of  which  should  view  equality  and  integration  as  an  essential  goal  of  its 
educational  system." 

The  Commission  then  li«led  four  steps  which  it  said  should  be  taken  in  local 
districts  :• 

(1)  Development  of  plans  for  community  participation  in  desegregation  in 
order  to  ensure  that  civic  leaders,  administrators,  teachers,  parents  and  .students 
are  prepared  for  full  integration  to  take  place. 

(2)  Even  whore  desegregation  has  occurred,  continued  e.Torts  to  assure  that 
full  integration  is  accomplished.  The  Commission  said  that  "conflict  should  be 
expected  between  civic  leader"^  parents,  administrators,  teachers  and  students 
when  desegregation  is  effected  Conflict  is  normal  and  integration  has  a  better 
chance  to  succeed  if  it  is  ex'^Vii^  ^d  as  a  learning  device  to  produce  greater  self- 
awareness  and  understanding  of  otners.  In  order  to  b?  prepared  for  such 
conflict,  however,  local  school  authorities  must  take  active  steps  to  educate 
themselves  and  the  community  at  large  , ,  ,  Also,  students  should  be  encouraged 
to  explore  openly  the  nature  of  racism  and  prejudice,  not  only  in  society  at  large 
but  among  themselves." 

(3)  An  annual  comprehensive  as.sessment  of  interracial  and  interethnic  rela- 
tions to  which  representatives  of  each  racial  p.:h1  ethnic  group  would  contribute. 

(4)  Initiatives  by  each  district— w^  ite.  black  and  iesegregated  in  seeking 
ways  to  improve  racial  balance  throughout  its  schools,  including  cooperative 
arrangements  with  adjoining  school  districts  and  exploration  ol  opportunities 
for  regional  consolidation. 

The  Commission  said  that  its  recommendations  relating  to  regional  governance 
are  to  be  set  forth  in  detail  in  a  forthcoming  chapter  on  gAvernance.  It  is  con- 
templated that  many  services  to  facilitate  desegregation  and  integration  could  be 
accomplished  at  the  regional  level.  Region-wide  desegregation  planning,  the 
Commission  said,  should  occur  in  order  to  facilitate  interdistrict  cooi)cration  gen- 
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erally.  Also,  school  construction  should  take  place  with  a  view  toward  encourag- 
ing Integration,  and  efforts  to  recruit  minority-group  teachers  should  be  coordi- 
nated regionally. 

The  Commission  also  recommended  that  large  regional  "exemplary  schools" 
be  constructed,  with  either  Federal  or  state  financing,  to  provide  alternative 
and  Imaginative  approaches  to  education.  Located  on  the  outskirts  of  cities, 
these  schools  would  enroll  students  from  many  different  racial,  ethnic  and  socio- 
economic backgrounds. 

The  Commission  said  It  believes  that  alternative  types  of  public  education 
should  be  available  to  students  and  parents.  It  said  It  wished  to  encourage  Indi- 
vidual schools  to  establish  identities  and  styles  of  their  own  and  to  publicize 
Information  relating  to  their  Individual  characteristics  as  well  as  their  perform- 
ance so  that  families  might  make  a  rational  choice  among  several  schools,  "How- 
ever," It  added,  "family  choice  plans  In  segregated  areas  might  result  In  Increased 
segregation ;  therefore,  we  Insist  that  safeguards  against  this  eventuality  be  In- 
corporated Into  any  such  plan," 

STATEMENT  OF  VICTOR  SOLOMON,  ASSOQATE  NATIONAL  DIREC- 
TOR, CONGRESS  OF  RACIAL  EQUALITY,  ACCOMPANIED  BY 
EDWARD  BROWN,  POLITICAL  DIRECOR,  CORE 

Mr.  Brooks.  Mr,  Victor  Solomon,  Associate  National  Director,  Con- 
gress of  Racial  Equality  (CORE) . 

Mr.  Solomon.  With  me  is  Mr.  Edward  Brown,  Political  Director  of 
CORE. 

Mr.  Brooks.  We  are  delighted  to  have  you  here.  I  understand  that 
you  have  a  lengthy  statement  which  we  will  accept  for  the  record  and 
that  you  now  are  going  to  proceed  to  summarize  that  in  your  own 
words.  Please  proceed.  •/• 

(The  statement  referred  to  follows :) 

Statement  op  Victob  Solomon,  Associate  National  DnuBcrroR,  Conobess  of 

Facial  Equality 

The  Congress  of  Racial  Equality  (CORE)  is  a  national  organization  of  Black 
American  Citizens  of  various  backgrounds,  professions  and  occupations,  hav- 
ing member  chapters  throughout  the  various  states.  All  CORE  members  are  de- 
dicated to  the  principle  of  racial  parity,  religious  and  political  freedom  and  to 
the  eradication  of  every  obstacle  blocking  the  path  to  opportunity  for  Black 
Americans. 

During  its  early  period,  CORE'S  direct  action  techniques  were  based  on  the 
concept  that  moral  suasion  alone  could  achieve  the  desired  goal  of  the  organizrf- 
tion.  The  sit-in-and-the-picket-Une  thus  became  its  hallmark,  and  its  mem- 
bers became  known  for  their  courage,  their  tough  idealism,  and  their  willJng- 
uess  to  undertake  any  project  in  the  inteerst  of  justice  no  matter  what  the 
risks  to  their  persons. 

The  dramatic  sit-ins  and  Freedom  Rides  or^nized  and  conducted  by  CORE 
had  tangible  results  in  civil  rights  legislation,  in  desegregating  public  facilities, 
and  in  opening  up  Jobs  in  many  areas. 

CORE  has  had  a  long  history  of  involvf>tnent  in  school  problems,  princi- 
pally as  these  affect  not  only  public  8chy>ol  pupils  but  the  entire  health  and 
welfare  of  Black  communities. 

CORE'S  flpst  hand  experience  with  the  totality  of  problems  affecting  Black 
communities  had  led  the  organization  to  focus  on  education  and  in  particular, 
on  the  inequality  of  educational  opport*inity  accompanying  segregation  as  the 
host  of  other  problems  which  plague  Blacks  in  their  efforts  to  progress. 

Inspired  by  the  Brown  decision,  CORE  moved  into  the  field  with  vigor  to 
help  hasten  the  end  of  segregation.  North  and  South.  As  the  NAAOP  moved 
through  rtie  courts  after  1954.  CORE  moved  in  the  field  with  bodies.  Both 
organizations  pursuing  one  sole  interpretation  of  Brown,  i,e, — that  desegrega- 
tion meant  integration. 
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In  the  mid  sixties,  CORE'S  field  experience  began  to  dictate  that  integra- 
tion was  not  only  impractical  in  many  situations—such  as  Harlem  and  other 
urban  Black  communities ;  experience  showed  integration  to  be  in  serious  conflict 
with  other  needs  of  I  he  Black  community — cohesion,  opportunity  to  exert  in- 
fluence, majoritiness,  and  mental  health. 

Guided  in  the  fleld  by  common  sense,  a  careful  study  of  the  entire  history  of 
the  struggle  for  equality  since  the  Civil  war,  and  a  realistic  view  of  the  day  to 
day  needs  of  the  Black  communities  CORE  has  departed  from  its  earlier  course 
of  holding  up  "integration  now"  as  the  highest  value.  CORE  is  of  the  flrm  belief 
that  desegregation  and  the  road  to  equality  for  Blacks  in  sizeable  Black  com- 
munities lies  in  the  direction  of  quality  local  schools  with  local  control. 

Whereas,  CORE  is  of  the  flrm  belief  that  "segregation  must  go!"  CORE 
no  less  flrmly  believes  that  desegregation  need  not  oe  synonymous  with 
integration. 

Segregation  when  properly  deflned  is  a  policy  of  separating  pupils  racially  into 
a  dual  pattern  within  a  given  lega?  state  school  district  where  there  exists  one 
school  board  with  the  responsibility  for  running  schools  within  that  district; 
wherein,  one  of  the  two  races  involved,  generally  white,  controls  the  board  and 
thus  the  flow  of  goods  and  services. 

Viewed  in  this  light,  the  school  district  of  the  city  of  New  York  is  just  as 
segregated  as  is  that  of  any  large  city  in  the  South  with  a  history  of  De  Jure 
segregation. 

CORE  maintains  that  in  breaking  up  segregation,  i.e.  inequality — that  we  don't 
focus  anew  on  stigmatizing  Blacks  by  placing  a  premium  on  their  dispersal.  But 
rather,  that  we  focus  on  empowering  Blacks  in  order  to  bring  opportunity  for 
equality  within  their  grasp. 

SpeciflciUy  then,  desegregation  of  most  of  the  cities  in  the  United  States  with 
sizeable  Black  populations  would  involve  the  creation  within  these  ''inner  cities" 
of  state  school  districts,  guaranteeing  such  districts  equitable  educational 
resources. 

In  the  years  since  1964  the  Blacks  throughout  the  United  States  have  grown 
through  experiences  similar  to  CORE'S.  The  prevailing  sentiment  among  the 
majority  of  Blacks  is  for  quality  education  in  the  area  in  which  they  reside. 

The  recent  referendum  in  Florida  showed  a  majority  of  Blacks  not  supporting 
bussing,  but  strongly  supporting  quality  education. 

Just  as  recently,  the  National  Black  Convention  in  Gary,  Indiana,  overwhelm- 
ingly supported  CORE'S  approach  to  desegregation.  (See  Florida  and  South 
Carolina  resolutions. 

pROFOSEo  Constitutional  Amendment  for  Discussion 

"section  1" 

No  public  school  student  shall,  because  of  his  race,  creed,  or  color,  be  assigned 
to,  required  to  attend,  or  excluded  from  a  particular  school. 

^'SECTION  2*' 

A  sizable  community  of  persons,  of  like  educational  interest,  regardless  of 
race  or  color,  shall  have  the  option  of  being  constituted  a  state  school  district. 
This  option  shall  not  be  denied  because  of  existing  city,  county,  or  other  intra* 
state  boundaries. 

"section  8*' 

Within  any  given  State,  each  pMic  school  district  shall  be  entitled  to  receive 
an  equal  share  of  the  sum  of  all  local  and  state  allotments  for  educational  serv- 
ices, pro-rated  according  to  the  n?jmber  of  public  school  students  enrolled  in  the 
schools  in  each  such  district. 

''SECTION  4*' 

"The  Congress  shall  have  the  power  to  enforce  this  article  by  appropriate 
legislation". 
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National  Black  Convention,  Gary,  Ind.— Mabch  10- i2,  r972 
(Subject :  Resolution  on  bussing  and  forced  integrw^on) 

SOUTH  CAROUNa/FLOEIDA  RESOLUTION 

We  condemn  forced  racial  integration  <;f  sciiools  as  a  bankrupt,  suicidal 
method  of  desegregating  schools,  based  on  the  false  notion  that  Black  children 
are  unable  to  learn  unless  they  are  in  the  same  setting  with  white  children. 
As  an  alternative  to  bussing  of  Black  children  tx>  achieve  racial  balance  we  de- 
mand quality  education  in  the  Black  community  through  community-controlled 
state  school  districts  and  a  guaranteed  equal  share  of  all  educational  money. 

Be  it  resolved  that  we  condemn  any  anti-bussing  amendment  that  does  not 
include  a  section  allowing  for  Black  community  control  of  schools.  The  Black 
Political  Convention  goes  on  record  in  supporting  of  the  C.O.R.B.  Unitary 
School  Plan  as  a  legitimate  method  of  desegregating  schools  and  a  ylable  and 
desirable  Black  alternative  to  racist  imposed  integrationist  tactics  to  destroy 
Black  schools. 

NEW  TORK  RESOLUTION 

We  condemn  the  Nixon  Administration  as  being  a  racist  administration. 
While  we  both  condemn  the  same  concept  (forced  bussing  bo  achieve  racial 
balance)  it  is  for  different  reasons.  We  demand  that  the  money  that  would 
have  been  used  to  bus  rather  be  spent  in  the  Black  community  to  guarantee 
quality  education  under  the  control  of  the  Black  community.  In  the  face  of 
inferior  school  fecilities  in  the  Black  community  contrasted  by  adequate  edu- 
cational facilities  in  the  white  community,  for  Richard  Nixon  to  refuse  to  give 
resources  and  control  to  the  Black  communty  and  yet  to  deny  Black  children 
the  right  to  bus  to  white  neighborhoods  demonstrates  the  highest  form  of  im- 
morality. This  is  Americans  current  posture. 

Mr.  Solomon.  That  is  correct,  Mr.  Chairman.  I  will  try  to  be  as 
brief  as  possible  in  the  attempt  to  summarize.  The  hope  is  that  we 
will  be  able  to  entertain  some  que^ions. 

In  view  of  the  fact  that  the  material  we  planned  to  present  is  ad- 
mittedly of  a  controversial  nature,  it  represents  a  departure  for  an 
organization  like  ours  and  to  a  large  extent  it  represents  what  to  us  is 
very  clearly  the  dominant  point  of  view  in  the  black  community. 

A  word  about  our  organization.  The  Congress  of  Racial  Equality 
(CORF)  is  a  national  organization  of  black  American  citizens  of 
various  backgrounds,  professions,  and  occupations,  having  member 
chapters  through  the  various  States. 

All  CORE  members  are  dedicated  to  the  principle  of  racial  parity, 
religious,  and  political  freedom  and  to  the  eradication  of  every  obstacle 
blocking  the  path  to  opportunity  for  Black  Americans. 

During  its  early  period,  CORE'S  direct  action  techniijues  were  based 
on  the  concept  that  moral  suasion  alone  could  not  achieve  the  desired 
goal  of  the  organization. 

The  sit-in  and  the  picket  line  thus  became  its  hallmark,  and  its 
members  became  known  for  their  courage,  their  tough  idealism,  and 
their  willingness  to  undertake  any  project  in  the  interest  of  justice, 
no  matter  w7iat  the  risks  to  their  persons. 

The  dramatic  sit-ins  and  freedom  rides  or^nized  and  conducted  by 
CORE  had  tangible  results  in  civil  rights  legislation,  in  desegregating 
public  facilities,  and  in  opening  up  jofe  in  many  areas. 

CORE  has  had  a  long  history  of  involvement  in  school  problems, 
principally  a^  thesp  affect  not  only  public  school  pupils  but  the  entire 
health  and  welfare  of  black  communities. 

core's  firsthand  experience  with  the  totality  of  problems  affecting 
black  communities  has  led  the  organization  to  focus  on  education  and 
in  particular,  in  the  inequality  of  educational  opportunity  accompany- 
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nIaCP  moved  through  the  courts  after  1954,  CORE  moved  in  the 
field  with  bodies.  Both  organizations  pursuing  one  sole  interpretation 
of  Broxm,  that  is,  that  desegregation  meant  integration. 

In  the  mid-sixties,  CORE'S  field  experience  began  to  dictate  that  m- 
tegration  was  not  only  impractical  in  many  situations— such  as  Har- 
lem and  other  urf)an  black  communities;  experience  showed  integra- 
tion to  be  in  serious  conflict  with  other  needs  of  the  black  community — 
cohesion,  opportunity  to  exert  influence,  majoritiness,  and  mental 
health,  and  a  host  of  the  areas  that  can  be  defined  as  a  need  for  sanity 
and  mental  health. 

Since  the  mid-sixties,  CORE,  guided  in  the  field  by  common  sense, 
a  careful  study  of  the  entire  history  of  the  struggle  for  equality  since 
the  Civil  War,  and  a  realistic  view  of  the  day-to-day  needs  of  the  black 
communities  CORE  has  departed  from  its  earlier  course  of  holding  up 
integration  now  as  the  highest  value. 

CORE  is  of  the  firm  belief  that  desegregation  and  the  road  to  equal- 
ity for  blacks  in  sizable  black  communities  lies  in  the  direction  of  qual- 
ity local  schools  with  local  control. 

Whereas,  CORE  is  of  the  firm  belief  that  segregation  must  go. 
CORE  no  less  firmly  believes  that  desegregation  need  not  be  synony- 
mous with  integration. 

Segre^tion  when  properly  defined  is  a  policy  of  separating  pupils 
racially  into  a  dual  pattern  within  a  given  legal  State  school  district; 
wherein,  one  of  the  two  races  involved,  generally  white,  controls  the 
board  and  thus  the  flow  of  goods  and  services. 

Viewed  in  this  light,  the  school  district  of  the  city  of  New  York  is 
just  as  segregated  as  is  that  of  any  large  city  in  the  South  with  a  his- 


So  that  the  most  basic  aspect  of  segregation,  which  is  hardly  ever 
considered,  is  not  just  that  there  are  black  schools  and  white  schools 
identifiably  so,  but  who  controls  both  sets  of  schools.  Can  it  be  said  that 
a  town  which  happens  to  be  all  black  and  is  a  community  entity  de- 
fined by  the  State  law,  the  Constitution,  or  what  have  you,  that  has  a 
duly  elected  government,  that  may  have  a  school  board  which  is  a  legal 
school  district,  can  it  be  said  that  that  school  district  is  ipso  facto 
segre^ted?  To  say  so  and  to  imply  by  stating  that  it  is  segregated 
that  it  is  inherently  inferior,  is  to  condemn  black  folks  in  particular 
and  in  general  as  an  inferior  people. 

That  is  the  dilemma  that  we  have  got  to  deal  with.  This  is  t!\e 
dilemma  that  this  committee  has  to  resolve.  Certainly  the  courts  have 
failed  to  resolve  that  dilemma  up  to  this  point. 

In  addressing  this  committee,  we  wnll  offer  testimony  to  the  effect 
that  it  is  very  possible  that  the  courts  need  some  guidance,  that  the  Con- 
stitution needs  to  be  amended  for  the  purpose  of  clarifying  certain 
basic  guidelines,  and  it  is  our  contention  that  we  have  got  to  talk  about 
an  extension  in  a  sense  of  the  14th  amendment  and  the  equal  oppor- 
tunity provisions  therein.  We  will  offer  some  specifications  in  this 
regard. 

80*449  O  •  72  •  pt.  2  .  29 
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CORE  maintains  that  in  breaking  up  segregation,  that  is,  inequal- 
ity, that  we  don't  focus  anew  on  stigmatizing  blacks  by  placing  a  pre- 
mium on  their  dispersal,  which  is  what  HEW  has  been  about  and  to  an 
extent  what  the  Justice  Department  has  also  been  about,  the  dispersal 
of  black  people. 

But,  rather,  that  we  focus  on  empowering  black  in  order  to  bring 
opportunity  for  equality  within  their  grasp.  Specificallv,  then,  de- 
segration  of  most  of  the  cities  in  the  United  States  with  sizable  black 
populations  would  involve  the  creation  within  these  inner  cities  of 
State  school  districts,  guaranteeing  such  districts  equitable  educational 
resources. 

We  hope  that  too  will  be  addressed  in  the  proposed  constituti<Mial 
amendment.  Basic  equality  of  educational  resources  to  school  dis- 
tricts within  a  State.  Suffice  it  to  say  that  in  the  years  wnce  1964  the 
blacks  throughout  the  United  States  have  grown  through  experiencee 
similar  to  CORE'S.  The  prevailing  sentiment  among  the  majority  of. 
blacks  is  for  quality  education  in  the  area  in  which  they  reside. 

The  recent  referendum  in  Florida  showed  a  majority  of  blacks 
not  supporting  busing,  but  strongly  supporting  quality  education, 
the  i^her  item  in  the  referendum. 

Mr.  McCutLOCH.  Mr.  Chairman,  may  I  ask  the  witness  a  question! 

Mr.  Brooks.  Mr.  McCulloch. 

Mr.  MoCuixocH.  How  are  you  going  to  provide  quality  education 
in  the  hundreds  of  districts  in  the  United  States  if  you  are  going  to 
make  it  unlawful  by  constitutional  amendments  to  bus  studentsT 

Mr.  Solomon.  Mr.  Chairman,  wherever  there  are  blacks  residing, 
and  all  of  the  statistics  show  us  that  increasingly  they  are  in  ghettos, 
so^lled  ghettos,  large  communities  

Mr.  McCJuLiiOCH.  Tliere  are  many  blacks  living  in  many  school  dis- 
tricts who  i  re  living  outside  the  large  urban  ghettos. 

Mr.  Solomon.  We  would  propose  something  whidi  has  been  ap- 
parently forgotten  in  the  whole  discussion  of  schools  and  that  is  c<Mn- 
monsense.  Kids  should  go  to  the  schools  near  where  thev  live.  If  a 
nei^borhood  happens  to  be  salt-and-pepper  in  terms  of  black  and 
white,  black  and  white  kids  walk  to  their  neighborhood  school. 

Mr.  McCulloch.  Yes,  we  have  all  heard  that  recited  innumerable 
times.  I  will  repeat  the  question  that  I  asked.  How  are  you  going 
to  bring  quality  education  equaUy  to  all  students  in  America?  Which 
IS  your  plan? 

Mr.  Solomon.  I  think  the  basic  point  we  would  make  on  that  is  pos- 
sibly to  cover  the  points  we  make  in  our  proposed  amendment  We 
don't  think  

Mr.  MoCulloch.  Might  I  asir  you  if  your  statement  supports  any 
one  of  the  constitutional  amendments  before  us  or  are  you  proposing 
a  new  amendment  which  is  not  before  us? 

Mr.  Sou>MON.  We  have  been  in  dialog  with  Congressman  Lent  and 
Senator  Brock  and  in  our  recent  discussions  we  have  agreed  that  the 
amendments  they  have  submitted  are  deficient  in  one  very  important 
aspect  and  I  would  like  to  address  myself  to  specifically  where  they 
are  deficient.  We  would  like  to  have  section  1  of  the  Brock  or  Lent 
amendment  read : 

That  no  public  school  pupil  shall  be  forced,  because  of  his  race,  creed  or  color, 
to  be  assigned  or  required  to  attend  or  excluded  from  a  particular  school. 
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Anybody  who  simply  says  *^hat  no  public  school  pupil  shall,  because 
of  his  race,  creed,  or  color,  be  bused,"  is  commiting  a  basic  error  in 
that  situation  is  where  folte  voluntarily  want  to  bus;  they  can't  do  so 
possibly  if  somebody  challenges  it,  but  the  question  of  being  forced 
IS  the  same  old  principle  which  is  sound  and  which  the  Supreme  Court 
never  rejected  in  itself;  freedom  of  choice. 

The  Supreme  Court  rejected  freedom  of  choice  as  a  rus  ,  as  a  way 
of  escaping  certain  affirmative  actions  that  had  to  be  taken.  I  don  t 
believe- anybody  should  be  bused  anywhere  by  force  against  his  will. 

Our  section  2  is  a  very  important  section  and  this  gets  to  the  heart 
of  the  matter.  There  is  no  black  person  in  his  right  mind  in  this  coun- 
try who  would  not  support  a  constitutional  amendment  the  minute  that 
they  found  out  the  contents,  who  would  not  support  it  if  it  had  this 
section  and  that  is  that.  Can  a  black  community  constitute  a  school 
district  if  they  are  guaranteed  an  equitable  distribution  of  moneys? 

The  courts  have  been  moving  in  this  direction  of  guaranteemg  a 
State  formula  in  Cisneros,  more  recently  in  Texas,  in  New  Jersey, 
and  I  think  it  definitely  should  be  a  constitutional  provision  within  a 
State,  which  is  not  to  say  that  Mississippi  has  to  provide  the  same 
amoimt  of  educational  dollars  as  New  York,  but  certainly  any  school 
district  within  the  State  of  New  York  or  any  school  district  within  the 
State  of  Mississippi  should  be  guaranteed  that  minimum. 

Finally,  certainly  that  Congress  shall  have  the  power  to  enforce  the 
article  by  appropriate  legislation  is  understood.  IBut  such  an  amend- 
ment, our  experience  has  shown,  and  Florida  has  shown,  Gary  has 
shown,  and  gentlemen,  I  have  just  come  from  Gary  where  I  did  not 
see  the  honorable  venerable  old  gentleman  who  testified  this  morning. 
He  wasn't  there. 

There  were  10,000  black  people  there.  Old  ladies  and  young  folks 
representing  people  from  every  walk  of  life.  They  had  only  one  common 
denominator  ana  that  is  that  they  were  black.  Four  thousand  of  them 
were  delegates  and  they  were  as  varied  and  during  the  peak  of  attend- 
ance, the  following  resolutions  were  passed  unanimously  or  by  ac- 
claim. South  Carolina,  Florida,  and  Maryland  submitted  the  following 
resolutions : 

We  condemn  force^l  racial  integration  of  schools  as  a  bankrapt,  suicidal 
method  of  desegregationg  schools.  .  .  . 

Mr.  Brooks.  Mr.  Solomon,  we  have  a  copy  of  that.  It  has  already 
been  placed  in  tlie  record.  We  are  not  going  to  have  time  to  ask  you  but 
one  question  and  we  have  two  more  witnesses. 

Mr.  SoLOMox.  May  I  make  a  request? 

Mr.  Brooks.  Surely. 

Mr.  Solomon.  Together  we  represent,  we  feel,  a  maiority  point  of 
view  in  the  black  community.  This  morning  we  heard  one  other  point 
of  view  which  said  nothing  new  and  we  have  sat  patiently  and  listened 
for  over  an  hour.  Now,  being  more  modest,  we  will  settle  ioi'  half  the 
time. 

Mr.  Brooks.  You  have  just  about  had  it. 
Mr.  SotOMox.  There  are  two  of  us. 

Mr.  Brooks.  The  problem,  as  I  tried  to  explain  earlier,  is  that  the 
House  of  Representatives  is  going  to  have  a  vote  in  a  few  moments. 
Mr.  McCulloch  and  I  will  be  required  to  go  over  there  and  vote.  We 
will  have  to  adjourn  this  hearing.  It  will  not  reconvene  for  3  weeks. 
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We  are  trying  to  hear  yoii  and  Mrs.  Wolf  and  Mrs.  Cristofano.  We 
have  accepted  your  statement.  Wc  have  listened  to  you  for  20  minutes. 
I  am  asking  you,  as  I  thought  yo!i  were  about  io  do,  to  conclude  and 
not  to  read  sometliing  just  submitt<L>d  to  us. 

If  you  have  any  further  comments  on  it,  or  conclusions,  and  you 
want  to  refer  to  these  ix?solutions  that  were  adopted  by  the  caucus  in 
Gary  

Mr.  SoLOMOK.  Suffice  it  to  say  in  terms  of  summarizing  the  resolu- 
tion, that  they  endorsed  the  concept  which  we  are  presentin/f  to  you 
now  of  the  idea  of  State  school  districts  conforming  to  natural  com- 
munities of  like  educational  interests  which  would  do  more  to  move 
toward  equality  in  education  and  desegregation. 

A^in,  desegregation  within  the  concept  of  Brown  by  stating  that 
withm  any  scliool  district,  whether  it  be  predominantly  black  or  white, 
any  student  within  that  school  district  would  have  the  right  to  attend 
any  school.  Some  of  these  school  districts  would  be  almost  all  black  if 
they  happened  to  be  in  Harlem  or  Roxbury  or  Watts  or  Mobile  or  any 
city  in  this  country  that  has  a  significantly  large  black  community 
su<^h  as  Richmond. 

What  we  are  talking  about,  gentlemen,  is  that  we  have  the  need  to 
get  away  f  rc^m  the  bankrupt  approaches  to  desegregation  which  have 
been  presented  to  the  courts.  We  will  submit  one  final  statement  with 
respect  to  the  need  for  a  constitutional  amendment. 

It  is  that  we  feel  that  the  courts,  although  they  have  at  times  been 
guilty  of  activism,  are  not  totally  the  culprits  in  the  bind  they  have 
placed  the  Nation  in.  There  is  no  doubt  that  we  are  all  against  the 
wall.  We  are  on  the  ropes  on  this  one. 

The  national  resolution  against  the  busing  is  a  testament  to  that. 
The  polarization  between  the  races  is  testament  to  that.  The  courts  arc 
not  entirely  the  culprits.  The  courts  have  at  times  had  to  rule  between 
two  alternatives,  that  of  the  old-fashioned  segregation  and  the  inte- 
gration approach  which  has  been  presented  to  them  primarily  by 
the  one  organization  let  into  the  court  and  that  is  NA  ACP. 

There  are  other  points  of  view  which  have  not  been  expressed  in 
the  courts.  Not  until  the  Swann  case  was  there  a  friend  of  the  coui*t 
brief  even  that  was  prjsented  befoi-e  the  court  that  offered  a  position 
that  was  different  from  that  of  the  Solicitor  General,  the  plaintiff  or 
the  defendant.  That  is  the  i)osition  of  community  control. 

Mr.  Brooks.  That  is  an  excellent  dissertation  of  your  position, 
Mr.  Solomon,  and  it  does  make  a  contribution  to  this  hearmg.  We 
have  a  couple  of  questions  I  would  like  to  ask  you.  We  accept  your 
statement  of  course,  in  full. 

Do  I  understand  that  you  support  the  constitutional  amendniont 
only  so  long  as  it  requii*es  black  community  control  of  community 
schools? 

Mr.  SoLOMOX.  As  it  enables  that. 

Mr.  Brooks.  And  one  other  question.  Do  you  fo/*l  that  it  is  more 
important  to  get  some  immediate  legislative  action  for  the  guidance  of 
the  courts,  as  you  have  indicated,  as  compared  with  the  longer,  moiv 
rock-strewn  road  traveled  by  a  constitutional  amendment  ? 

Mr.  SoiX)MON.  I  think  three  actions  arc  needed.  I  think  a  consti- 
tutional amendment  is  definitely  needed  along  the  lines  we  have  ex* 
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pivssed.  We  feel  that  legislation  is  needed  immediately  and  we  think 
tli.it  new  kinds  of  ur«runients  are  needed  before  the  courts. 
Mr.  Hkooks.  That  is  a  jrood  answer. 

Gentlemen,  any  fnilher  questions?  We  want  to  tliank  you  and 
your  associate  very  much  for  ai)pearing.  AVe  appreciate  your  state- 
ments and  your  waitin^ovcr  to  this  aftei'uoon  to  testify. 

Our  next  witness  is  Mrs.  Robert  E.  Wolf,  member,  Board  of  Educa- 
tion of  Prince  Georges  County,  Md. 

STATEMENT  OF  MBS.  ROBERT  E.  WOLF,  MEMBER,  BOARD  OF 
EDUCATION  OF  PRINCE  GEORGES  OOUHTT,  MD. 

Mr.  Biu)OKS.  Mi's.  Wolf,  we  accept  your  statement  for  the  record 
and  appreciate  its  submission  and  ask  that  you  summarize  it  as  much 
as  possible.  In  view  of  the  fact  that  you  have  some  very  interesting 
maps  over  there,  would  you  make  available  to  the  committee  some 
snial ler  copies  of  tho^  maps  ? 

Mrs.  Wolf.  I  will  nave  that  done  for  you,  Mr.  Chairman. 

Mr.  BiKJOKs.  If  you  wish,  you  may  submit  that  for  the  record. 

(The  statement  and  maps  referred  to  follow :) 

Statkmext  or  Mrs.  Robert  E.  Wolf,  Member,  Board  of  Education  of  I*kince 

Georges  County,  Md. 

Mr.  Chairman  and  memlwrs  of  the  sulicommittee:  I  am  Ktith  S.  Wolf,  nHMiilK»r 
of  the  Board  of  Education  of  Prince  George's  County,  Maryland. 

I  was  ap|K)inted  in  11)68  by  then  Governor  Ajpiew.  In  the  year  1070-71  I  was 
Board  President. 

Our  system  has  over  162.000  students  and  more  than  230  schools.  It  is  the 
10th  largest  school  system  in  the  country. 

We  are  well  acciuainted  with  that  term  called  "busing".  We  transport  daily 
about  47%  of  our  students;  76,13')  to  19.1  Nchools  using  over  700  huses.  one  of 
the  hirgest  school  bus  fleets  in  tLe  nation.  None  of  this  "busiuK"  is  done  f(n* 
racial  balance.  Until  the  recent  hysteria  on  the  subject  I  had  heard  only  requests 
from  parents  for  more  buses.  This  isn't  strange  since  National  Safety  C/OUncil 
data  show  busing  is  the  safest  way  to  get  children  to  school. 

We  do  have  some  paired  elementary  schools.  Our  4W  square  mile  county  i.s 
nrban,  suburban,  and  rural.  Our  schools  overall  are  7S%  White,  22%  Black. 
In  addition,  le.ss  than  10%  of  the  children  attend  non-public  .schools  in  out* 
County,  the  District  of  Columbia  and  surrounding  counties.  This  percentage 
has  been  declining  .slightly. 

My  testimony  is  concerned  with  how  tlie  proposal  before  you  would  in  my 
view  adversely  aftoct  our  school  system. 

The  field  in  which  you  are  asked  to  legislate  has  been  well  plowed  and  disked 
this  year.  However,  the  seed  Congres.sman  I^nt  and  bis  associates  ask  you  to 
pi  mt.  like  all  .seed,  looks  innocent.  These  seed  i)eddlers  promise  a  pretty  flower 
lik»»  the  poppy.  This  pretty  flower  however,  will  produce  a  poisonous  substance ;  as 
destructive  to  our  body  i>olitie  and  social  a.«  heroin.  I  urge  that  yon  reject  their 
pretty  seed — and  the  poison  it  exude.s.  Let  us  plant  those  seeds  that  make  a  hardy, 
strong,  united  .\nierica.  Let  ns  not  cultivate  the  flower  that  poisons  our  minds, 
divides  our  iK^opleand  destroys  our  National  purjiose. 

Not  one  word  in  t^i*  Lent  tyi»e  proiK)sals  deal  with  their  real  purpose.  Congress- 
man I>ent  .says  he  wants  to  give  us :  "relief  from  these  sweeping  court-<»rdered 
busing  edicts".  Not  one  wonl  in  his  proiwsal  will  (1)  ''return  control  of  educa- 
tion to  local  school  board.s*\  (2)  "prewt^rve  the  neighborhooti  school  sy.stem",  (3) 
•'eliminate  forced  busing  and  the  threat  of  .school  consolidation  to  achieve  purely 
arbitrary  racial  balance".. 

These  proposals  will,  rather,  take  away  the  present  authority  of  each  school 
board  to  manage  its  o»vn  affairs.  They  will  foster  segregated  neighborhoods.  They 
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will  promote  arbitrary  racial  imbalance.  They  will  create  a  National  policy  of 
raciniiy  separate  schools. 

rrhe  major  ht»arings  in  the  Administrations'  Amicus  Cunae  brief  and  their 
recommendations  in  Stcann  are  enlightening.  They  urge  five  alleged  alternatives 
to  busing : 

(a)  Change  grade  structure  so  a  school  has  fewer  grades  thus  serves  a  larger 
area. 

(b)  Majority-minority  transfers  providing  transportation. 

(c)  Close  unneeded  or  substandard  schools. 

(d)  Draw  zone  lines  across  rather  timn  encircling  racially  impacted  areas. 

(e)  Plan  new  school  construction  so  as  to  serve  students  of  both  races. 
Each  of  these  5  alternative  srequires  more  busing  not  less.  Four  of  tiiem  require 

.student  assignment  based  on  race.  They  thus  require,  even  in  the  se'ise  tiie 
Administration  uses  the  term,  ••forced  busing  to  achieve  racial  balance". 

The  I^nt  type  proposals  would  take  away  every  desegregation  tool — even  those 
tiie  Administration  opted  for  in  Swann, 

School  boards  can  obtain  relief  from  court  ordered  busing  better  by  meeting 
their  resi)Onsibliitles.  Chief  Justice  Purger  pointed  this  out  in  the  Stcann  iieci- 
sion.  I  agree.  Xo  one  has  usurped  local  school  board  authority.  School  boards 
tiiat  have  not  followed  the  law  have  given  it  away.  This  is  typified  by  a  pa.st 
President  of  our  Board  who  said  in  s-peaking  of  school  desegregation:.  *'I  would 
rather  be  told  by  a  Court  to  do  this,  than  do  it  myseir*. 

Jiroton  and  most  of  tiie  other  landmark  school  cases  come  from  citizens  suits — 
not  from  HEW  or  Federal  or  State  instituted  suits. 

Only  one  Justice  who  signed  the  Brown  decision  still  serves  on  the  Supreme 
Court.  Four  of  the  Justices  who  unanimously  decided  Stcann  are  Eisenhower  or 
Xixon  api>ointees.  Ever  since  1^54,  no  matter  who  appointed  them,  the  Court  has 
decided  school  case  after  case  with  remarkable  unanimity  and  consistency. 

Eighteen  years  after  Broicn  there  is  no  excuse  for  local  Boards  failing  to  do 
wiiat  the  law  and  proi)er  policy  direct. 

Wimt  are  the  .specifics  in  our  County?  We  are  under  legal  attack  for  doing 
•  too  much."  Tlie  case  of  Borders  vs  Board  of  Education,  is  Interesting  because  its 
i)asis  is  the  theme  of  tiie  liCnt  propo.^al.  The  Maryland  Circuit  Court  has  upheld 
the  Boards  authority.  A  key  quote  in  that  decision  states :  "It  is  apparent  that 
whether  segregaticm  results  from  legal  sanctions  or  from  previously  drawn  at- 
tendance zones  which  have  since  become  1009i  black  neighborhoods,  correction  of 
the  condition  is  within  the  authority  of  th:-  Board." 

In  quick  capsule  our  system  was  fuliy  de  jure  in  1054.  Through  1964  we  were 
still  using  Freedom  of  Choice;  no  transportation  furnished  to  transferees.  Most 
Blacks  were  still  bused  across  the  county  to  ail  Black  schools.  In  1065.  eleven 
years  after  Broun,  we  stopped  this  practice.  We  placed  white  students  in  some 
previously  all  black  schools,  mainly  in  the  rural  part  of  the  county.  This  short- 
ended  busing  distance  for  many  Blacks  and  some  whites.  We  did  not  eliminate  the 
de  jure  system  root  and  i)rancii.  We  promised  to  continue  our  desegregation 
efforts.  This  was  an  era  of  National  leadership  on  school  desegregation,  although 
there  were  protests,  the  change-s  which  were  sub.stantiai,  were  effected  smoothly. 

In  1068—60  there  were  continuing  discussions  i)etwecn  our  Board  and  IIBW 
We  again  pronii.sed  to  continue  our  desegregation  of  staff  and  facilities  and  offered 
as  one  concrete  step  the  desegregation  of  two  adjacent  de  jure  secondary  schools ; 
nil  Black  Ij^irmont  Heights  Sonior  High  Schools  and  Mary  M.  Bethune  Junior 
Higi'  ^chooi.  In  contrast  to  our  1065  action  this  step  was  modest.  The  climate  vf 
Xationai  leadership  had  changed.  The  President  was  speaking  as  tiiough  seg^ 
regntion  were  voluntary  while  Integration  were  forced ;  and  as  though  a  short  bus 
ride  to  an  integrated  school  was  forced  busing  while  a  longer  ride  to  segregated 
school  was  voluntary. 

The  two  schools  affected  were  in  ail  Black  suburban  neighborhoods.  Fairmont 
was  ^^  empty,  our  only  9-12  grade  High  School ;  Bethune  was  our  only  Junior 
High  School  with  a  6th  grade. 

I  want  to  stress  that  the  device  we  used  was  a  boundary  change  not  a  bus- 
ri  le — the  white  students  assigne<i  were  already  on  buses.  In  addition,  the  action 
was  timed  to  coincide  with  the  opening  or  a  nearby  new  Hiffh  School  which  in 
and  of  itseif  required  boundary  changes  for  many  schools.  AIho  we  acted  to  relieve 
ov<«i  cn)wdiiig  In  contiguous  .schools. 

The  .storm  centered  in  the  town  where  I  live  rnd  nearby  white  residential  areas. 
Sj)me  iK>ople  in  suiKstaiitiai  leadership  positions  shout(Mi  ''busing"  and  "cross- 
imslng"-  called  the  plan  ••idiotic."  and  pledged  to  work  to  overturn  it,  They  fed 
the  fires  of  the  segregationists. 
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This  niap  deals  with  just  the  Senior  High  School  change.  The  Junior  High 
Sclio<»l  pictur*'  is  so  siaiiiar  it  would  be  rept'titious  to  expiain  it.  I  wili  not  describe 
all  the  elements,  but  highlight  those  which  produced  the  furore. 

Fin^t  let  nie  touch  on  the  neighborhood  school  theme.  When  Bladensburg  High 
School  oiiened  in  li>5X  it  served  a  very  large  area,  over  50  square  miles.  It 
ser\'ed  iimny  towns  and  unincon>orated  communities.  As  other  High  Scnools 
opened  Bladensburg's  boundaries  were  reduced.  By  no  stretch  of  the  term  are 
our  High  Schools  neighborhood  schools,  unless  that  term  has  a  black-white 
meaning.  In  1009  its  attendance  zone  covered  12  square  miles  (the  green  area). 

Fairmont  Heights  also  opened  In  mO  to  ser\e  Black  students  in  one-half 
the  County,  over  200  square  miles.  It  was  not  a  neighborhood  school.  When 
its  boundarj-  was  redone  in  the  1065  action  it  was  reduced  to  cover  an  all  Black 
area  of  only  3  square  miles,  tlie  smallest  in  the  County. 

Here  on  Jined  In  red  is  the  1900  Fairmont  Heights  boundary. 

These  other  dots  show  adjacent  Parkdale,  Central  and  I^rgo  Senior  High 
Schools. 

This  next  overiay  shows  the  pertinent  1970  changes.  The  green  Bladensburg 
area  to  the  east  went  to  the  new  Largo  High  School.  Its  attendance  area  extends 
to  the  County's  east  line  covering  about  40  square  miles.  (High  School  attend- 
ance  areas  average  28  s(iuare  miles  in  our  county.)  Bladem*burgV  attendance 
area  was  reduced  from  12  to  ,'ibout  6  square  miles.  It  received  some  of  Park- 
dale's  area.  Fairmont  lost  a  small  portion  on  the  south  to  Central.  Fainnont's 
att  mdance  area  rose  to  o^/^  square  miles. 

The  portion  with  the  red  and  green  check  color  which  was  added  to  Ti^iirmont 
Heights  had  mainly  white  students.  Their  l)us  route  went  to  Fainnont  Helgiits 
rarher  than  Bladen.sbnrg.  There  was  no  '  busing'*  or  *'cross  busing"  as  the  terms 
are  used,  just  boundary  changes.  The  racial  comiiosition  of  f*\i»ry  surrmmding 
school  was  affected. 

Cleariy  we  had  two  major  purposes. 

(1)  Overall:  To  relieve  overcapacity  and  undercapacity  situations. 

(2)  Specifically::  To  desegregate  Fairmont  Heights  High  School.. 

Any  way  we  approache<l  it,  the  I^argo  opening  was  Iwund  tx)  dtange  racial 
composition  In  the  otiier  schools — even  if  we  had  left  Fairmont  with  its  100% 
Black  three  square  mile  attendance  area. 

This  circle  shows  a  t^x  mile  radius  on  this  map.  It  Is  obvious  wp  shortened  the 
distance  most  students  travel.  If  we  were  required,  by  tiie  Con.s-tltution,  to  freeze 
boundaries  because  racial  composition  would  l)e  distur!>ed,  then  \vhenever  a  new 
school  opens  no  adjacent  school's  raeiai  comiK)sltlon  could  materially  change. 
The  result  would  l»e  lioundaries  that  look  like  a  more  irregular  jig  saw  pattern 
than  our  present  ones. 

The  vocal  reaction  to  the  desegregation  of  Fairmont  Heights  produced  solid 
evidence  on  the  real  Issiu'.  Some  opiwnent/?  of  "busing",  uho  luid  always  previ- 
ously had  their  children  in  imbllc  schools,  placed  their  children  in  non-public 
schools  six  miles,  ten  miles  and  even  fartlier  away. 

Xow  I  submit  that  If  the  real  issue  were  'busing'*  tliest*  children  wouldn't  he 
on  a  private  school  bus,  or  car  iwol  l»u.sing  them  fjirther  away. 

The  cry  also  went  up  *  save  our  neighborhood  scumil".  Kvery  child  that  is 
^Lssigned  to  the  two  elementary  schools  primarily  .serving  Cheverly  was  previ- 
ously iu  the  Bladensburg  Junior  and  Senior  IIig)i  attendance  area.  Kvery  morn- 
ing they  assemble<l  at  the  Ims  stop  and  rode  out  of  the  community  tx>  tliose 
schools  where  they  Joino<l  hundreds  of  other  clilldren  getting  off  other  ?9Chool 
buses.  After  spending  the  day  In  school  together  tliey  rode  Imck  to  their  respec- 
tive communities. 

When  we  change<l  the  lioundaries  these  Cheverly  students  .still  went  together 
to  the  saaie  bus  stop.  They  wee  A\  ns.slgne<i  to  Bethune  and  J^iinnont  They 
were  all  .still  together — and  the  sihool  was  nearer  most  of  their  homes. 

The  Bethune  .scl.tiol  assignment  w?is  no  more  tniumatic  for  a  Cheverly  student 
entering  .Junior  High  School  than  going  to  Bladensburg  Jr.  High.  At  either 
school  Cheverly  pupils  were  going  to  r.iet^t  stud'^nts  from  different  feeder  ele- 
mentary sch(K)ls — except  at  Bethune  some  would  be  white  and  scmie  Black,  wlille 
at  Bhidensi)urg  Junior  High  School  J)r>%  of  the  students  would  be  white. 

If  I  .*5eem  skeiJticai  a!K)Ut  nil  this  sudden  concern  for  neigh ghorhood  schools 
and  transimrtntion  it's  because  I  have  seen  the  .^weot  sndles  and  beard  the  fine 
phmses,  !nit  I've  i\Uo  hwird  "nigger  lover"  and  wors<»  spit  out  at  me,  and  my 
eliildren.  I'm  ske|vticnl  l)(»cause  I've  been  on  the  firing  line  and  I  know  what 
this  imtJtle  is  all  a*)Out.  It  Isn't  "busing'— It  is  race. 
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Again.st  the  ^i€Cific«  which  grow  out  of  our  1969  action  here  is  our  current 
.situation. 

We  did  alino.st  nothing  on  teaclier  staffing  until  1971  and  then  only  after  State 
and  Federal  agencies  called  for  action. 

We  did  nothing  to  further  des^regate  remaining  de  jure  elementary  shcools. 
We  did  nothing  about  resegregation,  which  may  not  be  re<iuired  by  law,  but  is 
nonetheless  a  significant  problem. 

HBW  reviewed  whether  the  Fairmont  and  liethune  plan  was  faitnfiilly  carriwl 
out,  elementar>-  schools;  and  teacher  staffing.  After  the  Sicamt  decision  IIKW 
asked  what  action  we  would  take  on  these  prcMtlemv  and  when.  The  major i;y 
of  our  school  Board  answerwl  in  effect  "nothing  and  never.  "  II EW  cited  us  for 
non-compliance  last  August.  The  hearing  will  be  held  in  April.  At  this  point 
I  want  to  .stress  that  HEW  has  not  said  "bus".  They  have  simply  IK>inted  out 
those  situations  where  they  believe  de  jure  vestiges  remain,  reminded  us  of 
our  i>n)mise  to  cure  them  (which  dates  from  1965 — 7  years  ago)  and  asked  us 
how  and  when  we  would  do  it. 

These  maps  and  exhibits  will  give  you  a  picture  of  how  the  Lent  tyi>e  proi)osals 
would  set  Irtick  school  integration. 

Maryland  isn't  a  large  or  esi)ecially  rural  state.  In  some  counties  Junior- 
Senior  High  Schcool  attendance  areas  average  over  300  square  miles.  In  Trince 
George's  County  elementary  areas  average  three  S4iiiare  miles;  Junior  High 
Schools  14  square  miles;  Senior  High  Schools  28  .square  miles. 

It  is  pertinent  that  private  schools,  in  our  County  tradition  illy  have  drawn 
students  from  larger  attendance  areas  than  comimrr.ble  level  public  schools. 

This  map  shows  the  entire  county.  At  the  Senior  High  School  level  voc-ational 
.students  attend  either  Bladensburg  or  Crossland.  Tlie  county  is  divided  at 
Central  Avenue  into  two  districts  each  over  200  scpmre  miles. 

This  overlay  shows  our  18  Senior  Hign  School  attendance  areas.  These  vary 
from  six  square  miles  to  125  .<«qnare  mil(»s.  When  we  {)\yen  the  two  Senior  High 
Schools  now  under  constniction  obviousiy  boundaries  will  l>e  changed. 

This  next  overlay  shows  our  39  Junior  High  Schools.  Attendance  areas  vary 
from  less  than  two  square  miles  to  about  120  square  miles.  You  will  note  the  lack 
of  unity  between  the  Senior  High  School  and  Junior  High  School  attendance 
areas,  lliis  is  significant.  We  do  not  maintain  school  attendance  neighb<»rh<MKls  as 
students  move  from  elementar>'  to  Junior  High  and  from  Jimior  High  to  .Seni<ir 
High. 

We  will  open  four  Jimior  High  Schools  in  September.  To  set  these  four  Ikiuu- 
daries  will  affect  Iwundaries  of  19  other  Junior  High  SchooLs— over  half  those 
in  the  county.  No  matter  how  these  lines  are  drawn  there  will  be  changes  in 
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these  sclioolK*  racial  composition.  We  uia.v  fnrtlier  segregation ;  wx  may  further 
integration  ;  but  we  will  change. 

Our  .schfK)ls  also  have  t.  high  degree  of  racial  isolation.  This  is  ilhistrated  by 
these  graphs.  They  repres*Mit  in  total  13(>  of  our  scluwls  and  1024S3  pupils.  A  sur- 
prisingly large  nnnilier  of  pnpils  are  huse<l  to  these  racially  isolated  schools. 

The  upi)er  graph  shows  51,806  elementary  students  in  88  schools  averaging 
97%  white;  the  lower  graph  shows  7,508  students  in  12  schools  averagi4.g  98% 
Black, 

The  Junior  and  Senior  High  Schools  show  the  same  iiattern  of  racial  isolation. 
22  Junior  High  Schools  housing  21,077  students  in  schools  averaging  95%  white  ; 
and  3  Junior  High  .Schools  with  3^73  students  in  schools  averaging  80%  Black. 

At  the  .Senior  High  .Scho<»l  level  the-e  are  8  schools  housing  14,744  students 
averaging  over  95%  white  and  3  .Senior  High  Schwls  housing  3,075  students 
averaging  72%  Black. 

An  excess  of  44,000  pupils  are  "huseil"  t(»  these  racially  isrdated  schools.  More 
•students  both  in  numlier  and  iiercent  an-  lmse<I  to  the  predominately  white 
schools. 

Whut,  then,  is  the  meaning  of  this  frequently  heard  term  "hnsinp  to  achieve 
artificial  racial  balance"?  I  submit  that  in  a  County  only  22%  Black,  busing  over 
44,000  students  to  130  racially  isolated  schools  is  basing  to  maintain  artificial 
racial  l>alnnce.  The  balance  has  l^een  tipt>ed  toward  segregation. 

This  next  overlay  shows  the  165  elementary  school  attendance  areas  in  our 
county. 

It  does  not^show  our  eight  Si»ecial  Education  centers.  We  currently  bus  some 
of  the  handicapped  children  over  three  hours  i»er  day.  Under  a  policy  change 
I  recommeu(h*d,  we  ndopteil  a  two  hour  limit  on  their  tninsportalion  time. 

Our  regular  elementary  atten«]nnce  areas  in  our  c'onnty  range  from  one  fourth 
.squan*  mile  to  40  square  miles  and  from  103%  bus<Hl  to  1(»0%  walking.  Some 
towns  are  servwl  by  several  elementarii*s  whilt  others  sene  several  communities. 
We  have  wmst meted  over  00  new  elementaries  in  the  past  decade.  Boundary 
eh  angles  have  l)een  numerous.  There  will  l)e  more  changes  when  we  oihmi  three  new 
elementaries  this  .Septemlier. 

This  overlay  shows  the  racial  composition  of  these  schools  by  percentiles.  The 
color  chart  you  have  will  enable  you  to  see  the  co<le.  This  chart  also  gives  a 
g<MHl  picture  of  the  County's  racial  pattern.  Our  elementar>*  schools  average 
76%  white— 24%  Black,  but  precious  few  come  within  10%  of  the  average— 
21  to  Ik'  exact. 
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Rocioi  Composition  and  Transportation 
Eiomontory  Schools  1971-^72 
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You  can  see  these  school  arees  very  widely  in  size  and  configuration. 

Look  at  Kettering,  It  has  a  most  peculiar  shape.  It  has  25  Black  pupils  (4%). 
Next  to  it  are  Randolph  Village  83%  Black,  Ardmore  96%  Black  and  Arrow- 
head 67%  Black  to.  name  a  few.  61%  of  the  students  in  these  schools  are  bused 
now. 

Should  we  decide  to  change  the  Kettering  attendance  boundary  due  to  area 
growth  or  new  school  construction  the  racial  composition  of  all  these  schools 
might  change.  Could  this  not  be  <»onstrued,  under  the  language  of  the  various 
amendments  as  "assigning  students  because  of  race"?  I  ask  you  to  envisage 
the  amount  of  litigation  every  such  change  could  engender— even  if  the  purpose 
were  not  to  create  a  specific  racial  composition* 

I  request  you  think  of  our  attendance  areas  when  you  consider  these  amend- 
ments and  ask  yourself  whether  It  would  help  Prince  George's  County  make 
future  boundary  changes. 

These  facts  and  maps  also  help  penetrate  the  myth  of  the  so  called  "neighbor- 
hood school".  Which  of  these  schools  server,  a  neighborhood?  Ketterin??  Orme 
•  which  students  ride  over  seven  miles  to  school?  Or  Randolph  Villiage  87% 
i>iack  right  next  to  Ritchie  17%  Black— with  every  student  bused  to  both 
schools? 

What  is  a  neighborhood?  Franklin  Roosevelt  included  all  the  Americas  in  his 
"good  neighbor"  policy. 

But  the  definition  of  neighbor  more  meaningful  in  this  dialogue  comes  from 
words  of  Jesus  of  Nazareth.  When  asked  "who  is  my  neighbor"  He  told  the 
parable  of  the  Good  Samaritan. 

^®  ^"  neighbors  in  this  larger  sense.  Any  action  which 
seeks  to  divide  us  and  to  separate  us,  corrupts  our  National  moral  resolve.  We 
are  asked  to  support  a  concept  that  would  bankrupt  us  as  a  force  for  world 
leadership.  We  are  asked  to  divide  ourselves  North,  South,  East  and  West— 
oy  race. 

If  you  support  local  school  board  autonomy  then  you  must  reject  these  pro- 
posed amendments.  Instead  you  must  add  your  voice  to  that  of  Chief  Justice 
u^^aI*  by  Pointiug  out  that  the  courts  are  only  called  in  ^'because  of  the  school 
boards'  failure  to  fulfill  their  constitutional  obligations" 

The  Prince  George's  system  has  still  a  long  way  to  go  to  be  ii  egrated.  Num- 
bers are  not  as  important  as  spirit  and  intent. 

I  ^11,?^^^^  ^^^F^  member  my  interest  in  education  is  broad.  The  issue  of 
ha^M^  this  Nation  divided.  The  need  to  integrate  our  schools  cannot 
be  avoided  Separatism  is  no  solution.  With  two^thirds  of  the  school  c  ildrei/ 
suplwrt^^  ^^^^  ^^"^  education,  busing  is  ratifiod  and 

The  phrase  •^unnecessary  busing  for  the  sole  purpose  of  achieving  an  arbitrary 
racial  balance"  (emphasis  supplied)  is  a  negative  and  misleading  sKent 

Governmental  acts  that  are  arbitrary  and  unnecessary  have  been  struck  down 
by  Court  after  Court  wherever  this  mistake  has  been  midl^  Whenevlr^^Lrere^^ 
and  however  committed  such  acts  are  bad  public  policy. 

My  philosophy  is  this.  The  public  schools  of  the  United  States  are  the  training 
ground  for  future  citizens  in  a  Nation  which  seeks  to  promote  plic^oSd  w^^^ 
in  the  worid.  School  boards  should  use  all  tools  available  applyinr^teria  of 
rn«?rniJ^;ir''^TH^^°^''  flexibility  to  assigu  pupils  to  public  sch<K)l8  and  to 
instruct  them.  Assignment  and  instruction  must  be  designed  to  guide  eacSi  stu. 
dent  to  be  a  productive  member  of  society.  The  bed  rock  goal  of  public  education 
is  to  promote  a  United  States  of  one  people-indivisible  education 

orll*«i^ww"u^  ^""^  ^^^"'^  what  it  really  means, 

or  mean  what  it  really  says,  ' 

Its  intent  is  pernicious  and  malign,  I  urge  you  to  reject  it 
(The  following  data  have  been  reassembled  to  conform  to  the  coding 
on  the  attached  maps  by  Dr.  J.  C.  Thomas,  Catholic  University.  His 
maps  are  the  same  as  used  by  Mrs.  Wolf  in  her  testimony  except  that 
they  are  in  black  and  white  whereas  Mrs.  Wolf's  were  in  color  and  not 
reproducible,) 
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PRINCE  GEORGES  COUNTY  PUBLIC  SCHOOLS  RACIAL  AND  TRANSPORTATION  DATA 


Percent 

Number        Number        avenge        Number  Percent 
Percent  black  students  schools  pupils  blacK     transported  transported 


Elementary: 


0  to  4.9. . ...... . . ............ 

63 

37,164 

1.5 

9,969 

26.8 

5  to 9.9. . 

.;.;  25 

14.624 

7.0 

/.443 

51.8 

10  to  29.9 . 

31 

17,279 

16.4 

6,886 

39.7 

30  (0  39.9. .v.  .1. 

3 

996 

36.2 

480 

48.: 

40  to  59.9. 

,.;.  18 

9,927 

48.5 

4, 463 

45.0 

60  to  100.... .. 

.-:->  25 

14,675 

87.8 

3.664 

25.0 

Junior  high  schools- 

Oto4.9....  

14 

14,184 

3.2 

7,341 

51.8 

5  to  9.9. . . 

.;..  6 

5.727 

7.4 

4,210 

73.5 

10  to  29.9 . .... . . 

9 

8,214 

18.9 

4.993 

60.7 

30  to  39.9 . . . . 

.-.:.-.  3 

2.632 

35.3 

1,127 

42.8 

40  to  59.9 . , . 

;.;.  2 

2,030 

52.  S 

1,660 

81.5 

60  to  100. . ;. ;. . . 

..:..  5 

4,946 

80.7 

2,031 

41.0 

Senior  high  schools: 

75.7 

0  to  4.9...-...-....-..-.-..-..-.-..... 

4 

8,438 

2.8 

6.318 

5 to 9.9...:. 

;:.:.;  4 

6.293 

7.0 

4.630 

73.6 

10  to  29.9 . . ... . ... .  .  . . . ...... 

....  6 

11,201 

18.6 

7.666 

68.5 

30  to  39.9. 

...;  0 

""'88.'0 

40  to  59.9..:..:....;..;;:..:.:.:..; 

.;.;  1 

->->-- -^20*™ 

"52.*i""" 

""368""''' 

60  to  100.....;....:..:......;.; 

;..;  3 

3,075 

72.1 

2.067 

67.5 
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Mrs.  Wolf.  I  appreciate  this  opportunity  to  appear  before  you  and 
will  summarize  my  remarks.  I  have  a  group  of  outstanding  students 
from  Fairmont  Heights  Senior  High.  Four  of  them  will  help  me  with 
the  presentation  of  the  map.  I  am  a  member  of  the  board  of  educi- 
tions  of  Prince  Georges  County  appointed  in  1968  by  then  Governor 
Agnew. 

Our  school  system  has  162,000  students,  more  than  230  schools,  and 
IS  the  10th  largest  school  system  in  the  country. 

We  are  very  well  acquainted  with  a  term  called  "busing."  We 
transport  daily  47  percent  of  our  students,  over  76,000  to  195  schools 
usmg  over  700  buses,  one  of  the  largest  school  bus  fleets  in  the  Nation, 
None  of  this  busing  is  for  racial  balance. 

Until  the  recent  hysteria  on  the  subject,  I  had  heard  only  requests 
from  parents  for  more  transportation,  which  means  more  buses.  Our 
schools  are  overall  78  percent  white  and  22  percent  black.  My  testi- 
mony is  concerned  with  how  the  proposal  before  you  would  in  my  view 
adversely  affect  a  specific  school  district. 

The  field  in  which  you  are  asked  to  legislate  has  been  well  plowed 
and  disked.  However,  the  seed  Congressman  Lent  and  his  associates 
asked  you  to  plant,  like  all  seed,  looks,  innocent.  The  seed  peddlers 
promise  a  pretty  flower  like  the  poppy.  This  pretty  flower,  however, 
Will  produce  a  poisonous  substance  as  destructive  to  our  body  politic 
and  social  as  heroin. 

I  urge  you  to  reject  their  pretty  seed  and  the  poison  it  exudes.  Let 
us  plant  those  seeds  that  make  us  united  America.  There  is  t  one 
word  in  the  Lent-type  proposals  that  deals  with  the  real  purpose. 
Congressman  Lent  says  that  he  wants  to  give  us  relief  from  those 
sweeping  court  ordered  busing  edicts.  Not  one  word  in  his  proposal 
would:  (1)  return  control  of  education  to  local  schools;  (2)  preserve 
neighborhood  school  system;  (3)  eliminate  forced  busing,  or  (4)  the 
threat  of  school  consolidation  to  achieve  purely  arbitrary  racial  bal- 
ance. 

I  ask  you  to  look  at  one  action  our  school  board  took  in  1969-70 
to  eliminate  two  adjacent  de  jure  secondary  schools.  On  the  map  you 
will  see  an  area  outlined  in  red  that  was  all  black,  Fairmont  Heights 
benior  High  School.  It  was  our  smallest  senior  high  school  in  attend- 
ance area,  it  had  3  square  miles,  even  though  it  had  gi'ades  9  through 
12. 

Adjacent  to  it  outlined  in  green  was  Bladensburg  Senior  High 
bchool— 12  square  miles.  When  we  were  opening  new  schools,  we 
proceeded  to  try  to  desegregate  these  schools.  You  can  see  that  in  no 
way  were  these  neighborhood  schools.  No  Prince  Georges  County 
high  school  is  a  neighborhood  school. 

In  September  1970,  we  desegregated  these  schools.  On  the  overlay 
the  students  have  put  up,  the  green  area  to  the  east  went  to  a  newly 
opened  T^argo  Senior  High  School.  This  school's  r.ttendance  area 
covere  40  square  mile^  It  goes  out  to  the  eastern  county  line, 

Fairmont  Heigl^  ^>  i  )st  a  snail  portion  to  the  south  to  Central  High 
School.  Tho  led-g  ecu  checked  portion  that  was  added  to  Fairmont 
Heights  had  mainly  white  students  who  previously  attended  Bladens- 
burg Senio»'  High.  Their  bus  route  was  changed  to  Fairmont  Heights 
rather  than  Bladeusburg.  There  was  no  busing  or  cross-busing  as  the 
terms  are  used,  just  a  boundary  change. 
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The  racial  composition  of  every  surrounding  school  as  aflfected. 
Clearly  we  had  two  purposes:  (1)  to  relieve  the  overall,  over  capacity 
and  under  capacity  situation.  Fairmont  Heights  before  the  change  was 
one-third  empty;  (2)  specifically  to  desegregate  Fairmont  High 
School. 

Under  constitutional  amendments  of  this  type  I  seriously  doubt  that 
this  type  of  change  would  be  legal.  I  would  like  to  stress  that  this 
change  as  you  can  see  was  not  a  bus  ride.  All  of  the  students  were  al- 
ready on  buses.  The  bus  ended  up  going  in  a  different  direction. 

Of  special  note  is  the  fact  that  most  of  the  white  students  ended  up 
going  to  a  school  closer  to  their  home  than  they  had  before. 

The  vocal  reaction  to  the  desegregation  of  Fairmont  Heights  pro- 
duced solid  evidence  on  the  real  issue  of  some  of  the  opponente  of  bus- 
ing. Many  of  the  opponents  of  busing  who  had  always  had  their  stu- 
dents previously  in  fjublic  schools  placed  their  children  in  nonpublic 
schools  6  miles,  10  miles,  and  even  farther  awav.  I  know  these  people 
personally  and  I  can  submit  the  facts  if  you  need  them. 

I  submit  that  if  the  real  issue  were  busing,  these  children  would  not 
be  on  a  private  school  bus  or  in  carpools  going  three  or  four  times  as 
far  away  as  they  would  to  a  public  segregation  school. 

If  I  seem  skeptical  about  all  of  the  sudden  concern  for  neighborhood 
schools  and  transportation,  it  is  because  I  have  seen  the  sweet  smiles 
and  heard  the  fine  phrases  but  I  have  also  heard  "nigger  lover"  and 
worse,  people  spit  at  me  and  my  children. 

I  have  been  on  the  firing  line  and  know  what  this  battle  is  all  about. 
It  is  not  about  busing.  It  is  about  race. 

We  did  nothing  to  further  desegregation  of  remaining  de  jure 
schools.  We  did  nothing  about  resegregation  which  may  not  be  re- 


You  have  copies  of  the  charts  dealing  with  the  exhibits.  Due  to 
the  time  limit,  I  will  not  go  into  great  detail.  I  will  show  you  the  high 
degree  of  racial  isolation  we  still  have  within  the  schools  in  our  dis- 
trict. You  will  note  that  100  of  our  165  elementary  schools  are  racially 
isolated.  Eight-eight  average  97  percent  white.  Twelve  average  98  per- 
cent black.  And  over  33  percent  of  the  students  are  bused  to  these 
racially  isolated  "white"  schools,  not  busing  for  integration  but,  I 
submit,  busing  to  maintain  a  segregated  pattern.  Only  10  percent  are 
bused  to  the  98  percent  "black"  schools. 

At  the  junior  high  level,  the  situation  is  much  the  same.  We  have 
22  schools  averaging  95  percent  white.  Then  at  the  other  end  we  have 
three  schools  averaging  86  percent  black.  And  in  this  case,  55  percent 
of  the  students  are  bused  t.o  these  racially  isolated  "white"  schools, 
while  only  33  percent  are  bused  to  three  "black"  schools. 

At  i/he  senior  high  level,  the  busing  jumps  to  74  percent  of  the  stu- 
dents bused  to  the  eight  high  schools  which  average  95  percent  white. 

We  have  three  high  schools  which  average  72  percent  black.  We 
bus  67  percent  of  the  students  to  these  racitilly  isolated  "black"  schools. 

I  submit  in  a  county  like  ours  that  is  22  plercent  black  when  we  bus 
over  44,000  stndents  to  racially  isolated  schools  we  are  busing  to  achieve 
artificial  racial  balance  but  the  balnnce  is  tipped  toward  segregation. 

The  stude  ^ts  will  now  put  up  a  map  of  our  elementary  attendance 
areas  in  our  'H>unty.  I  onut  the  junior  and  fcnior  high  overlays.  TTiey 
show  the  3anie  pattern.  The  elementary  one  is  more  revealing.  They 


quired  by  law  but  is  nonetheless 


ificant  problem  in  our  county. 
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average  in  size  from     pt  a  square  mile  to  40  square  miles,  from  100 
percent  bused  to  lOO  percent  walking, 
Mr.  Zelenko,  Did  you  say  40  miles  ? 

Mrs,  WoLK.  Yes;  we  have  elementaiy  school  districts  such  as  Baden 
that  are  40  miles  in  area.  As  you  can  see,  our  schools  serve  several  small 
and  separate?  communities.  In  larger  communities  we  may  have  several 
schools.  The  next  overlay  will  show  you  the  racial  composition  of  each 
of  these  elementary  school  districts  by  percentile  of  black  student^, 
I  will  not  read  the  statistics  for  each  percentile.  You  will  see  a  very 
interesting  pattern  as  you  will  look  at  the  chart. 

You  ciUi  see  with  the  color  pattern  overlay  that  these  school  districts 
vary  widely  not  only  in  size  but  also  in  configuration.  The  clear  areas 
are  the  88  schools  that  average  3,1  percent  black.  The  brown  and  black 
ai-eas  are  the  scliwls  which  average  98  percent  black, 

I  would  ask  you  to  look  at  Kettering,  a  particular  elementary  school. 
It  has  a  most  peculiar  shape  and  is  10  miles  long.  It  has  25  black 
students,  4  percent,  Next  to  it  are  Randolph  Village,  which  is  83 
percent  black;  Ardmore,  which  is  96. percent  black,  and  Arrowhead, 
67  percent  black  to  name  a  few. 

Sixty-one  percent  of  the  students  are  now  bused  to  this  group  of 
schools.  Should  we  decide  to  change  the  boundary  for  Kettering, 
through  growth  and  new  school  construction,  the  racial  composition 
of  all  of  these  schools  might  chaiige.  Could  this  not  be  construed  under 
the  laJiiguage  of  the  various  amendments  as  assigning  students  because 
of  race  ? 

I  ask  you  to  en\nsage  the  amount  of  litigation  every  such  change 
could  bring  to  our  school  district  ev,  n  if  our  pui*pose  were  not  to 
create  a  specific  racial  balance.  I  reqm  4,  that  you  think  of  our  atten- 
diince  areas  when  you  consider  the  amendments  and  ask  yourself 
whether  they  would  help  us  make  further  changes  and  we  will  have 
to  maki^  further  changes. 

We  have  built  60  elementary  schools  alone  in  the  last  10  years.  The 
facts  on  this  map  also  help  penetrate  the  myth  of  the  so-called  "neigh- 
l)orhood  school,"  Which  of  these  schools  is  a  neighborhood  school? 
Kettering?  Orme,  which  you  can  see  in  the  Southeast  to  which  stu- 
dents ride  7  miles  on  a  bus?  Baden,  where  they  ride  13  miles  and 
85  minutes  on  a  bus?  Or  Randolph  Village  which  is  87  percent  black 
right  next  to  Ritchie,  which  is  17  percent  black  and  every  student  is 
now  bused  to  both  of  those  schools. 

In  summary ;  In  this  Nation  we  are  all  neighbors  in  a  large  sense 
and  the  neighborhood  school  concepts  should  take  this  into  considera- 
tion. Any  action  that  seeks  to  divide  us,  corrupts  our  national  moral 
resolve.  We  are  asked  to  sui)port  a  concept  that  would  bankrupt 
us  as  a  force  for  world  leadership. 

My  i)hilosophy  is  this:  The  public  schools  of  the  United  States 
are  training  grounds  for  future  citizens  in  a  nation  which  seeks 
to  promote  peace  and  good  will  in  the  world. 

School  boards  should  ni;e  nil  tools  available  applying  criteria  of 
necessity,  reasonableness  and  flexibility  to  assign  pupils  to  public 
schools  and  to  instruct  them.  Assignment  and  instruction  must  bo 
designed  to  guide  each  student  to  be  a  p|roductive  member  of  society. 

The  bedrock  goy]  of  public  education  is  to  promote  a  United  States 
of  one  people,  indi^  ib'ble. 
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The  legislation  before  you  is  bad  because  it  does  not  say  what  it 
really  m  »ans  <  r  mean  what  it  really  says. 

Its  int.  nt  is  pernicious  and  nialifrn  and  I  urge  you  to  reject  it. 

Mr.  Bp<  oks.  We  would  appreciate  the  audience  refraining  from 
comment,  pro  or  con.  We  want  to  thank  you,  Mrs.  Wolf,  for  a 
very  well  thought-out  statement  which  indicates  you  are  pretty 
familiar  ^viti*  the  facts  in  your  area.  You  have  presented  your  views 
concisely  and  more  effectively  than  if  you  had  taken  an  hour  to  do  it. 

I  wonder  if  you  would  outline  for  the  record  the  10  longest  bus- 
lines and  10  shortest  buslines  serving  elementary  and' high  school? 

Mrs.  Wolf.  I  would  have  to  supply  the  detail  on  that  for  the  record. 
I  can  give  you  some  examples.  We  have  vocational  students  who  ride  an 
hour  and  35  minutes  to  high  school.  We  only  have  two  vocational  high 
schools. 

We  have  rides  as  short  as  two  blocks  because  of  highways.  The 
thing  that  bothers  me  the  most  is  we  have  handicapped  children  who 
ride  an  hour  and  a  half  each  way  to  school  because  the  facilities  for 
handicapped  children  are  not  as  many  as  for  regular  students. 

I  submit,  when  I  hear  parents  of  healthy  high  school  students  tell- 
ing me  they  can't  ride  on  a  bus  when  I  know  we  have  6-year-old  handi- 
capped children  riding  an  hour  and  a  half.  I  think  there  is  something 
wronff  with  the  concept. 

I  think  if  any  relief  is  needed,  it  is  on  behalf  of  the  handicapped 
children. 

(The  information  to  be  supplied  follows :) 

PRINCE  GEORGES  COUNTY  PUBLIC  SCHOOLS.  UPPER  MARLBORO.  MD. 
10  LONGEST  SPECIAL  EDUCATION  BUS  RUNS 


Ltnith 

oftrip- 
I  way 

Bus  No.  School  (minutts) 


1426. . ...       .  Capitol  Heights  Canter  a nd  Hillcrest  Heights  Center   .     .  >  1 50 

1424. .      . . .  .do.  . . .:. . .:. .    .u  »  ms 

1317.....-..-..-..  ''•pple  Grove  Elementary  and  RosecroftPark  Elementary  .-.-.•....-..-..v.-.'.'.-.-..-....'-  '  125 

1332 .... .  . . . . . .  Nicholas  Oram  Junior  High . . . .-o  • . . . . . -  . . . . .-.  . . . . .  .  .  . . .  -  - . .  i25 

1373. . .  ... .  Bowie  Special  Center  .   .  ,  .  .  . . .-.     . . .         .  125 

1406. . . .  Capitol  Heights  Center  and  Hillcrest  Heightf  Center.. .   . .      .  » 1 20 

1314... .        .  Holly  Park  Orthopedic  Center. .  .  .  .  . ^. .  .  . ..... ...      . . .  X.  :.  120 

1372. . . . .  Lincoln  Special  Center  ..... ......  109 

130S. ..         .  Apple  Grove  Elementary  and  RosMroft  Park  Elementary  .        .        .  . .  .>  *  105 

1365. . . .      . .  Bowie  Special  Center        .  .  . . .   .>  .> . . 102 


10  LONGEST  ELEMENTARY  BUS  TRIPS 


62   . .  Baden  Elementary. . . . .-. . . ^. .  . . . .-. .-. . . .  .  40 

13... . . ;. . . . .  Tall  Oaks  ElemenUry. . . .  .        .    . . .:. . . . . ...... .; . .  . . .  39 

82.. . . . . .  Pointer  Ridge  Elementary. . . .  .  . .         . .   ......  . .  .  c- -  -   ---   -:-     .  -  -:.:.>  .:.  ■  ■  ■  35 

87. . .      . . .  Tall  Oaks  Elementary . . .    .  .   . .  .          . . . . . . ... . . ..... . . ...... . ..... .  .  .  35 

190   Woodmore  Elementary ..... .  . .  .  .  . . . ... .:. .:. . . .... ... . . .    .  .;.:.:.> . . .  .:.> ... ...  35 

519... . .    , . . . .  Baden  Elementary. . .:. ... . . .  ..... ... . .  .       . . .  .>  .:.  .>  .  .:.>  .:. 35 

520.  .\ . .  .V.-. .  Orme  Elementary  . .  .  .  .v.  ...  .v...  . ... .  .  . . .  ....  ^. .        .  .    ...  .;.:.:.>  35 

34C  . . .  Brandywine  Elementary . . .  ^. .                     -:. . . .;.         -x.;<. ...  -:.> .  30 

43.. . .  .^.v:;;.  do  .          .;.;..:.x<.  -x-:- . .  .  <      .  -  .>rv>  o  ^>    .  .       •  •  <•  30 

81 ... .  .*.  .  .  .v. . . .  Kettering  Elementary  . ...       . . . .  .>:.  ......>...... .;. . .  .> .» . .  .>  .  30 

182...'.-.'...'... . . .  Biden  Elementary. . .  .  .  .  .> . . ...  ...>......  .:. ... ... .-. .>  .>.>...      -> ->     -:■ .  - .»  30 


1  Thtse  bus  trips  include  shuttle  service  betwMn  the  2  centers.  The  4  ichools  serve  the  southern  half  of  Prince  Georges 

County. 


326.. 
182.. 
376.. 
241... 
272... 
324.. 
183... 
375... 
62.-. 

185.;. 

104... 
253... 
372... 


1344.. 
1318.. 
1408.. 
1419.. 
1453.. 
1363.. 
1379.. 
1404.. 
1404.. 
1453.. 
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10  LONGEST  8US  RUNS  FOR  JUNIOR  ANO  SENIOR  HIGH  SCHOOLS 


.  CrossUnd  Stnior  High  School  (vocational  students  only). 

.  Gwyn  Park  Senior  Hifh   ;  .  , 

.  Gwyn  Park  Junior  Hieh...... 

.  BIsdtrisburg  Senior  High  (vocational  studtnts  only)..'.  .' 

.  Crossland  Senior  High  (vocational  students  only).  .>,:. 

.  Gwyn  Park  Senior  High'/;"1 il'"'-' ':' ':'  T:":"  "; 

do  "'^ "  '** '''' " " ''' ''  ''' ''  '''  * " ' ' ' ' 

.  Bladefl$bufg  Senlor'High'(vow^^ 

.  Frederick  Douglass  Senior  High  

.  Bladensburg  Senior  High  (vocational  students  oiily)..:. 


90 
80 

65 
60 
60 
58 
55 
53 
50 
50 
50 
50 
50 


10  SHORTEST  SPECIAL  EDUCATION  BUS  RUNS 


.  Samuel  Ogle  Junior  High  

.  Overlook  Elementary. .  . 
.  Gallatin  Street  Center.      .  .- 

Highland  Park  Elementary...; 
..  Woodley  Knoll  Elementary.. . 

.  Accokeek  Elementary  

.  Northwestern  Senior  High. v.. 
.  Benjamin  Tasker  Junior  High. 
,  Mullikin  Special  Center  

Lyndon  Hill  Elementary. .... 


8 

10 
10 
10 
10 

11 

15 
18 
20 
20 


ID  SHORTEST  ELEMENTARY  BUS  TRIPS' 


331...;...^;.-.->-  TayK Elementary  -~ 

224..>.... Waldon  Woods  Elementary    .  .... 

211.. . ... .  Francis  T.  Evans  Elementary. . . 

130.,... . .  Tanglewood  Elementa ry. .-. 

75..... Powder  Mill  Elementary. ...^  ........ 

120. ... . .  .y  .y-. . .  Fort  Washington  Forest  Elementary . 

456....      .:. .  D.  W.  Phair  Elementary  .." 

232..  . . .      . . .  Powder  Mill  Elementa  ry....-  . .-. 

76. ... .-. Oaklands  Elementary  . .   .1 ". . 

41 .  ..w. . . . ... .  Avaion  Elementary  -. . . ... .-. 


10  SHORTEST  JUNIOR  HIGH  BUS  RUNS 


64. .... .     . . .  John  Hansen  Junior  High. ...... 

26. . . . .:. ......  Lord  Baltimore  Junior  High . . 

71.... ..........do...-.-  ^.  .....I:....; : 

72. .. . ... . . . do. . . . . . .... . . . ... ; ... : 

214. . .:. .  Nicholas  Oram  Junior  High  . . 

244 . .:. . . .  Walker  Mill  Junior  High  

270.....:.:.-.-..-..  Suitland  Junior  High  

M7. .. ,  D.  B.  Eisenbowor  Junior  High. .. 
325. .;. .  . . .  Francis  Scott  Key  Junior  Hjh. . . 
328.  ...-.;.>-..:...  Roger  B.  Taney  Junior  High 


10  SHORTEST  SENIOR  HIGH  BUS  RUNS 


192.  .> .  ..  .  ..  .  . .  Duval  Senior  High. . . . 

123. .:. .       . .  Friotidly  Senior  High. .  .V.- 

639... High  PointSenlofHigh..; 
633.... Crossland  Senior  High...; 

166.  .> . .  .  .  . . .  Surrattsville  Senior  High . . 

171 ...  ..»>.-. ..  Crossland  Senior  High.... 

2C. ... . .      . ,  High  Point  Senior  High. 

337...-.;.-.;. ,  ....do  .-  

3..... >..:.;.:..;..  Central  Senior  High...;.:.^ 
24...;.:.....,.,......-  PotomK  Senior  High....].: 


1  There  are  an  additional  38  buses»  each  having  5*minute  runs, 
s  6  additional  buses  have  S^minute  runs. 
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Mr.  Brooks.  Counsel  ? 

Mr,  Zklenko.  Mi-s.  Wolf,  do  your  children  attend  school  in  Prince 
(leorgo's  Coimty? 

Mi-s.  Wolf.  I  have  two  who  graduated  from  our  schools.  I  have 
one  in  elementary  school  and  niy  15-year-old  daugliter  is  in  one  of 
our  three  senior  high  schools,  which  are  over  nO-percent  black  Ijecause 
I  live  in  that  schools  attendance  area  and  it  is  the  school  nearest  my 
residence. 

Mr.  Brooks.  We  want  to  thank  you  very  much  for  your  testimonv 
and  your  students  for  their  assistance.  We  are  glad  you  could  all  hie 
liei'e.  Thank  you  very  much. 

(Subsequently  Mrs.  Wolf  submitted  the  following  statement  on  the 
projx^sed  busing  moratorium  legislation :) 

Statement  of  Ruth  S.  Wou,  Membeb,  Boabd  of  Education  of  Prince  Georges 
CoUNTV,  Ma,  ox  H.R.  13016 

This  sets  forth  my  views  on  why  this  proposed  legislation  is  a  bad  policy.  I 
wiU  leave  to  others  the  legal  analysis ;  a  policy  can  be  Constitutional  and  yet 
ho  bad. 

One  element  ought  tc  be  made  perfectly  dear  at  the  outset.  This  legislation 
directly  favors  only  a  few  school  boards  which,  after  due  process,  with  full  and 
adwiuate  protection  of  their  judicial  rights^  have  been  found  to  be  violating  the 
Constiaitional  rights  of  their  students  and  thus  the  Constitution  itself.  The  legis- 
lation proposes  to  strip  the  Courts  of  their  duty  to  secure  effective  compliance 
with  the  Constitution  using  school  integration  plans  that  promise  to  work  real- 
istically and  work  now. 

Th()S(»  schools  districts  which  require  even  a  little  bit  more  transportation 
along  witli  those  which  may  require  much  more  to  integrate  their  schools  are 
to  bo  so  favored.  IMstricts  that  can  integrate  schools  by  various  means  without 
more  transportation,  however,  must  desegregate.  Clearly  the  remedies  are  to  be 
une<jual  for  the  same  \'iolation  of  the  same  Constitution. 

hven  more  insidious  is  that  the  legislation,  if  enacted,  will  erode  local  initia- 
tive to  do  what  is  right  and  just.  It  encourages  every  school  district  that  thinks 
it  might  benefit  to  get  taken  to  court— not  to  get  a  legal  issue  adjudicated  but 
in  mininnze  the  effectiveness  of  the  cure. 

When  those  who  rob  banks  are  brought  to  Court  and  found  guilty  the  penal- 
ties are  prescribed,  When  a  school  board  robs  children  of  their  Constitutional 
rights,  however,  the  continuation  of  the  crime  is  going  to  be  sanctioned  by  law. 

All  of  the  seven  findings  in  the  bill  are  a  combination  of  unproven  supposition, 
fiights  into  fancy,  speculation  and  pure  sophistry.  No  bill  of  particulars  has  been 
supplied  by  the  administration  to  support  one  of  the  allegation  labelled  as 
Findings. 

The  legislation  is  a  direct  assault  on  the  integrity  of  the  Supreme  Court  dfr- 
spite  the  fact  that  since  1954  its  Chief  Justices  were  and  are  now  bona  fide 
Republicans. 

The  legislation  warps  the  unanimous  findings  in  Charlotte-.Uc^jklenburg  and 
Mobile.  Prior  to  that  decision,  large  numbers  of  students  w*:ie  bused  in  these 
school  systems  without  regard  to  desegregation  plans;  more  elementary  students 
were  bused,  than  secondary  students.  The  plan  the  Supreme  Court  affirmed  was 
the  one  the  local  District  Judge  had  accepted,  It  provided  shorter  trips  for  the 
integrated  system  to  replace  the  longer  trips  existent  in  the  segregated  system. 

The  President's  proposal  is  fatally  fiawed  because  its  logic  is  upside  down.  It 
attacks  one  of  the  means  of  integrating  schools  in  a  system  where  Constitutional 
rights  have  been  violated. 

On  March  20,  President  Nixon  described  the  need  for  Executive  Reorganiza- 
tion. He  touted  that  proposal  ])ecause : 

Its  metiiod  is  to  organize  around  the  ends  which  public  policy  seeks,  rather 
than  (as  too  often  in  the  i)ast)  around  the  means  employed  in  seeking  them,*' 

On  school  integration  the  President  ignores  his  own  prescription  for  effecting 
a  sound  policy. 

If  the  President  opposes  school  integration  let  him  come  out  fiatly  and  say 
why.  The  net  effect  of  this  legislation  would  be  to  stifie  all  local  initiative  while 
crippling  the  ability  of  the  Court  to  p/ovide  redress. 
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The  President  states  he  is  opposed  to  the  evil  disease  of  segregation,  but  has 
told  those  trying  to  cure  it  tiiat  they  may  not  use  one  of  the  most  effective 
"medicines."  ,  ^ 

He  has  proposed  setting  National  "busing"  standards,  while  extohing  local 
control."  Even  in  the  state  of  Maryland,  with  only  24  school  districts— any 
"standard"  which  would  apply  to,  for  example,  Garrett  Coimty  (one  Black  pu- 
pil ill  its  entire  district)  would  be  more  than  broad  enough,  in  terms  of  time  and 
miles,  to  effectively  desegregate  every  school  in  our  county.  Garrett  County  buses 
92%  of  its  students,  buses  students  to  every  school  and  buses  students  longer  dis- 
tances than  does  Prince  George's  County.  We  bus  47%  of  our  students  and  have 
some  all  walking  schools.  All  the  facts  suggest  that  80%  white  Prince  George's 
County  could  thoroughly  and  effectively  desegregate  all  its  schools  by  busing  a 
irr  lower  percentage  of  its  students  less  distance  than  is  now  practiced  in  100% 
wlniti  Garrett  County.  It  should  he  obvious,  no  fair,  rational,  practical  national 
standarl  can  be  ;et  for  busing. 

Shouk  the  Omgress  be  persuaded  to  enact  this  legislation  it  ought  to  be 
candid  ard  r^Stle  the  hill.  Its  title  ought  to  be,  "a  Bill  to  rewanl  violators  of 
the  Constitution  of  the  United  States  of  America,  to  reduce  the  Constitutional 
rights  of  school  children,  and  convert  public  schools  into  segregated  institutions." 

i;nless  the  Congress  is  prepared  to  do  this  it  ought  to  return  the  bill  to  the 
President,  reciting  his  failure  to  set  forth  any  factual  basis  for  its  enactment. 


I  BiNCE  Georges  County  Pumjc  Schools, 

Upper  Marlboro.  Md,  May  11, 1912. 

Hon.  Emanuel  Ceixeb, 

Chairnuw,  Committee  on  the  Judiciarjh 

}ya^hinfjton,  D,C. 

Dear  Mr.  Chairman:  With  further  refer-nee  to  President  Nixon's  Student 
Transportation  Moratorium  Act.  HR1391G  and  S33«8  data  now  available  indi- 
cates how  it  would  absolutely  prohibit  even  minimal  integration  in  a  manner 
dosigiiateil  to  re<luce  overall  busing.  lender  contract  HEW-OS-Tl-lSTi,  the  Lam- 
bda Con)oration  conducted  a  prototype  study  in  Prince  Georges  County,  Mary- 
land, dated  April  28,  1!)72.  Tables  III,  IV  and  V  rite  desegregation  alteniatives. 
From  my  eariier  testimony,  you  have  data  on  numbers  of  students  bused.  My 
staff  now  advises  actual  average  bus  trip  time  one  way  for  Prince  George's  stu- 
dents is :  ^ 

Minutes 

Elementary.  K-6        H.O 

Junior  High.  7-9       1^.6 

Senior  High,  10-12      

Lambda  computations  show  actual  degnM*  of  desegregation  (based  on  index 
they  developiMl),  and  percent  transporte<l 


Actual  Actual 
desegregation  transported 
percent  percent 


Elementary. ................   -    -   -   -  Jf  ?| 

JunJOrhlgfi........       ...  -         .....  i.  <    -   -      >  ?2 

Senior  high.::.   o-:  :--  -  >    -oo-:-   70  78 


They  developed  5  prototype  plans  at  elementary  levels.  Each  reduced  percent 
of  stuIleKts  bused  to  2r,.9%  to  34.7%  range.  Each  raised  percent  of  students  de- 
segregated to  58%  to  96%  range.  One  plan  reduced  average  travel  time  per  stu- 
dent to  9  minutes :  other  4  ranged  from  11.3  to  14.0  minutes. 

At  Junior  and  Senior  High  levels,  3  alternative  shown. 

Junior  High  option.s  .-educed  percent  of  students  bused  to  38%  to  43%  range. 
Each  raised  percent  of  students  desegregated  71%  to  9S%..  Each  reduced  travel 
time  to  8.1  to  11.3  minutes.  Senior  High  p*ans  reduced  percentage  of  students 
bused  to  04%  to  68%  range.  Desegregation  rose  to  78%  up  to  99%  level.  Travel 
thue  reduced  to  10.4  to  11.3  minutes. 

Section  3  (1)  and  (2)  restrictions  would  render  impossible  actual  overall  sav- 
ings in  total  number  of  students  transported  and  overall  reduced  travel  time. 
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The  Lambda  study  showed  present  pattern  of  se^egation  was  abetted  by  our 
busing  practices.  However,  to  achieve  savings  and  integrate,  some  students  now 
walking  must  ride  and  some  students  must  be  assigned  to  different  schools. 

Lambda  data  suggests  Nixon's  plan  will  be  counter  productive.  It  will  force 
school  boards  with  unconstitutional  segregation  maintained  by  excessive  busing 
to  continue  not  only  to  violate  the  Constitution,  but  also  to  waste  tax  dollars  to 
to  so.  It  currently  costs  us  about  $55  per  student  per  year  for  busing. 

If  any  "moratorium"  bill  is  to  be  enacted,  a  section  ought  to  be  included  \\hit± 
makes  Section  3  (1)  and  (2)  totally  inapplicable  to  any  school  district  where 
facts  show  students  are  bused  to  force  segregation. 
Sincerely  yours, 

Ruth  S.  Wolf,  Mefnher. 

Mr.  Brooks.  The  next  witness  is  Mrs.  Mary  Ann  Cristofano,  presi- 
dent, United  Schools  Against  Forced  Busing,  from  Denver,  Colo.  Mrs. 
Cristofano,  you  understand  our  problem.  I  saw  you  in  my  office.  We 
are  glad  you  are  here  today  to  hear  you  and  we  look  f oi-ward  to  your 
statement. 

STATEMENT  OF  MARY  ANN  CRISTOFANO,  PRESIDENT,  UNITED 
SCHOOLS  AGAINST  FORCED  BUSING,  DENVER,  COLO. 

Mrs.  Cristofano.  Thank  you,  Mr.  Brooks. 

Mr.  McCuLLOCH.  Could  I  ask  one  question.  Conld  you  tell  me  when 
USAFB  was  organized  and  how  many  members  you  have  and  whether 
they  are  paying  members? 

Mrs.  Cristofano.  We  were  organized  May  23  last.  We  have  over 
500  members,  and  there  are  no  dues  involved. 

Mr.  Chairman  and  members  of  the  committee,  I  am  Mary  Ann 
Cristofano,  president  of  United  Schools  Against  Forced  Busing  in 
Denver,  Colo.,  an  organization  opposed  to  compulsory  busing  of  chil- 
dren out  of  their  neighborhood  schools. 

Each  affected  area  believes  that  it  is  the  only  one  suffering  or  that 
it  is  the  most  important  part  of  the  whole  problem.  We  in  Denver 
share  that  view,  Tbut  we  find  some  impartial  support  from  Joseph 
Alsop,  whose  Washington  Post  article  of  March  13  indicates  the  im- 
portance of  the  Denver  case. 

Needless  to  say,  we  support  the  Lent  bill— House  Joint  Resolution 
620--and  urge  this  committee  to  report  out  that  specific  bill  so  that 
debate  and  vote  can  take  place. 

At  the  outset,  let  me  make  it  very  clear  that  our  group  does  not 
oppose  integration.  Denver  has  one  of  tlie  oldest  open  housing  laws  in 
the  country.  All  of  my  children  attend  integrated  schools.  The  con- 
stant attempt  by  demagogues  to  equate  opposition  to  compulsory  bus- 
ing witli  opposition  to  integration  is  not  only  false  but  in  some  eases 
maliciously  misleading. 

If  the  Florida  primary  settled  anything,  it  did  lay  to  rest  that  can- 
ard. According  to  figures  obtained  yesterday,  74  percent  of  the  vot4?rs 
in  Florida  oppose  busing  and  7(5  percent  are  for  quality  education. 
Votes  on  these  two  Florida  propositions  are  wholly  consistent  with 
our  philosophy  that  we  can  oppose  destruction  of  the  neighborhood 
school  without  opposing  integmtion.  Governor  Askew  should  be  com- 
plimented for  insisting  that  the  second  proposition  be  added  to  the 
ballot. 

luct  me  interject  that  the  Florida  primary  results  proved  in  another 
manner  that  the  problem  of  compulsory  busing  is  not  an  integration 
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versus  segregation  issue.  Three  candidates  in  that  primary  supported 
a  constitutional  amendment — Wallace,  Jackson,  and  Ashbrook. 

According  to  the  Washington  Post  this  morning,  the  three  candi- 
dates received  the'  following  votes:  515,916;  167,667;  35,983;  for  a 
total  of  719,566.  The  Post  also  spells  out  that  1,111,366  voters  support 
the  constitutional  amendment.  Thus  nearly  400,000  people  have  dem- 
onsti-ated  that  they  are  for  the  constitutional  amendment,  and  yet 
thej^  voted  for  candidates  who  either  had  not  declared  themselves  on  the 
subject  or  actually  opposed  the  amendment.  If  that  doesn't  eliminate 
segregatio-  from  the  issue,  then  people  who  are  doing  it  are  doing  it 
for  propaganda  purposes. 

Further  elaboration,  if  such  is  needed — Mr.  Brooks,  I  came  2,000 
miles.  Could  you  give  me  10  minutes,  please,  a  courteous  10  minutes 
of  attention  ? 

Mr.  Brooks,  If  you  are  concerned  about  counsels  question,  there  is 
a  case  we  want  to  discuss  with  you  that  we  are  trying  to  look  up.  We 
are  indeed  honored  that  you  came  these  2,000  miles.  I  came  back  1,500 
miles  so  I  could  be  here  to  hear  you. 

Mrs.  Cristofano.  Mr.  Brooks,  you  could  afford  to  pay  your  own 
way.  I  had  to  go  out  and  raise  my  money.  Further  elaboration,  if  such 
is  needed,  lies  m  the  fact  that  most  groui>s  opi)Osed  to  busing  include 
members  of  all  races,  creeds,  and  colors. 

You  have  already  heard  testimony  from  Clay  Smothers,  the  black 
man  from  Texas,  who  told  yon  not  to  bus  his  children  out  of  the  neigh- 
borhood schools.  Another  witness  before  this  committee  was  the  former 
Cuban  who  is  president  of  a  school  board  in  Michigan  and  who  op- 
poses busing.  It  has  been  brought  to  your  attention  by  Mr.  Lent,  spon- 
sor of  House  Joint  Resolution  620,  that  CORE  is  opposed  to  busing. 
Only  this  week  newspapers  carried  the  report  of  the  opposition  to 
busing  by  the  National  Black  Political  Convention  in  Gary,  Ind.  And 
Mr.  Solomon  was  there  and  said  no  one  was  in  the  hall.  It  has  also 
been  brought  to  your  attention  in  testimony  that  black  coltminist,  Wil- 
liam Raspberry,  has  said :  "But  to  send  black  children  chasing  to  hell 
and  gone  behind  white  children  is  also  wrong  and  psychologically 
destructive." 

In  summary,  then,  I  appear  today  on  the  sole  ground  of  USAFB's 
opposition  to  compulsory  busing. 

To  justify  this  mass  idiocy  known  as  compulsory  busing,  one  report 
is  repeatedly  referred  to  for  documentation  to  support  the  Ixmacy  of 
our  courts.  Judge  William  E.  Doyle  in  the  U.S.  district  court  in  Den- 
ver utilized  this  report,  too.  It  is  the  very  (jiie^ionable  Coleman  report, 
and,  for  this  committee's  edification  and  infomation,  I  would  like  to 
give  you  gentlemen  a  little  background  on  this  document. 

Before  we  can  talk  about  the  Coleman  report,  we  have  to  go  further 
back  to  tlie  Moynihan  report.  President  Johnson  commissioned  the 
Moyiiihan  report  following  the  Watts  riot.  Tlie  purpose  of  this  report 
was  to  find  whether  there  were  any  tangible  reasons  for  that  tragedy. 
Three  conclusions  were  reached : 

(1)  The  black  man's  vicious  cycle  of  frustration  with  his  lot  in  life. 

(2)  Distintegration  of  the  black  family  as  a  unit. 

(3)  Promises  made  by  politicians  which  ^  hey  cannot  keep. 
President  Johnson  hailed  tliis  report  as  j  breakthrough  in  racial 

understanding.  Now  Americans  could  see  "officially"  that  the  problems 
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within  tlie  ffhetto  could  not  be  tied  to  an  indictment  of  the  white  com- 
munity and  Its  educational  system. 

The  immediate  reaction  of  the  Civil  Rights  Commission  was  to 
throw  out  the  whole  thmg  und  label  it  as  Avhite  racism.  Gentlemen 
whatever  happened  to  the  Moynihan  report,  so  highly  thought  of  by 
the  Johnson  adm  mist  ration?  ^  ^  ,y 

Because  the  Moynihan  study  reported  conclusion  contrary  to  some 
of  their  pet  theories,  the  Civil  Rights  Commission  ordered  its  own 
study— the  Co  eman  report.  One  must  question  the  objectiveness  under 
which  this  study  was  commissioned. 

Air.  Zklknko.  Excuse  me.  Mrs,  Cristofano,  I  think  you  will  find  that 
the  Coleman  report  was  prepared  pursuant  to  a  direction  of  the  Con- 
gress, namely  section  402  of  the  Civil  Rights  Act  of  1964.  and  at  the 
direction  of  the  Commissioner  of  Education. 

Mrs.  Cristofano.  If  that  is  so,  I  st^ind  corrected.  I  thought  it  had 
come  from  the  Civil  Rights  Commission.  Mv  information  is  incorrect. 
^  The  Coleman  report,  covered  4,000  schools.'  They  seemed  to  l>e  search- 
ing for  an  indictment  of  the  white  educational  system  but  were  unsuc- 
ce.ssfiil  in  their  attempt.  They  had  set  up  their  hypothesis  but  were 
unable  to  prove  it  in  any  acceptable  fashion. 

Yet  judges  all  across  this  country  hold  up  the  Coleman  report  as 
sacred,  whi  e  they  ignore  completely  the  Movnihan  studv.  In  Denver 
Judge  Doyle,  who  has  no  children  of  his  own,  did  likewise  While 
ther«.  wns  much  evidence  even  then  that  the  Coleman  studies  were 
inconclusive  and  in  view  of  the  fact  that  Denver  school  officials  had 
their  own  studies  conducted,  Judge  Dovle  .still  presented  his  omniscient 
decision  to  use  our  children  as  pawns  in  his  silly  chess  game. 

Dr.  James  Coleman,  author  of  the  Coleman  report,  in  SAvorn  testi- 
mony in  Denver,  says  him.self,  that  his  .studies  are  inconchisive  \ 
statement  from  the  Center  for  the  Study  of  Education,  a  nonprofit 
C  olorado  cor])oration  dedicated  to  the  promotion  of  educational 
philosophy  as  the  basic  tool  for  creating  new  and  sound  educational 
|)rograins.says: 

Two  major  msearoli  studies  have  been  conducted  in  Donvor  rej;ardine  the 
off^ctH  of  iiit*»^'rntiou.  The  couclusions  rencliwl  couflict  vory  Imsicallr  with  the 
f^m Hups  of  the  Colonian  studies  (the  priinarj'  basis  for  .Tudjje  Dovlo's  rnlines) 
Although  the  Denvor  school  officials  have  sjwit  hundreds  of  nian-iK.urs  to  deui- 
onstrate  the  weakneses  of  labelini?  a  caufie-aud^frect  relationship  betnoeu 
racial  isolation  and  low  acldevonient.  Jud^e  Doyle  rf»>m/wrf  their  nrqumcntn  in 
one  Mhart  paragraph  m  hin  firtft  rnUtiff.  (Emphasis  added.)  Not  onlv  are  there 
niauy  reasons  for  low  achievement  iu  low  economic  areas  but  also  there  are  verv 
irood  reasons  to  doulit  the  validity  and  intellectual  honestv  of  the  reports  oii 
which  .Tudpc  Doyle  baswl  his  finding. 

With  all  this,  Jmbre  Dov^e  referred  to  Dr.  (^oleman  and  his  report 
repeatedly  in  his  decision  and  based  his  riilin?rs  on  this  study.  Si^mifi- 
cantly,  the  Coleman  report  is  no  loiiirer  available.  Our  school  Imard 
attorneys  m  Denver  have  l)een  told  that  it  is  "out  of  print  '  whatever 
tliat  mean.s,so  they  have  had  it  on  order  for  a  verv  longtime. 

If  any  of  you  gentlemen  can  provide  me  with  a  copy  oif  this  docu- 
ment, T  will  bring  it  back  to  our  attornevs  in  Denveh' All  references 
to  tlie  Coleman  report  hereafter  are  derived  from  the  Atlantic  Monthlv 
articleof  SeptemlK-r  lf)Tl  by  Richard  Herrnstein. 

One  of  the  key  .statements  which  Dr.,  Coleman  makes  is  that  black 
children  lag  Miind  white  children  in  scholastic  achievement  from 
grades  1  through  12  and  the  difference  increas(»s  with  age.  The  lotHcal 
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assumption  at  this  point  would  seem  to  be  the  iuhei-ent  inferiority 
of  black  schools  in  our  white  system.  Yet  the  Coleman  study  could 
not  come  up  with  any  clear-cut,  conclusive  proof  that  school  quality  had 
any  effect  on  scholastic  achievement  for  white  children. 

If  school  quality  is  to  blame  for  the  poor  performance  of  black  chil- 
dren, why  aren't  some  white  children  similarly  affected?  The  reiison 
is  that  there  a  e  many  more  determining  factors  than  the  inequality  of 
the  educational  system.  Even  the  plaintiffs  in  Denver's  case  have  to 
agree  reluctantly  with  that  statement : 

"The  defendants  do  not  acknowledge  that  segregated  schools  per  se 
produce  lower  achievement  and  an  inferior  educational  opportmiity. 
They  point  to  other  factoi-s,  such  as  home  and  comnumity  environ- 
ment, socioeconomic  status  of  the  family,  and  the  educational  back- 
ground of  the  parents  as  the  major  causes  of  inferior  achievement.  We 
do  not  disagree  that  these  factors  are  relevant  *  *  Quoted  from 
trial  papers  supplied  by  school  board  attorney. 

At  the  time  the  Coleman  repoii  came  out,'  Commissioner  Howe  and 
the  then  Secretary  of  Health,  Education,  and  Welfare,  John  Gardner, 
came  to  the  tentative,  guarded  conclusion  that  the  difference  in  black 
and  white  scholastic  achievement  resulted  from  the  cultinal  sin- 
roimdings  at  home. 

Both  the  Moynihan  and  Coleman  reports  grappled  with  the  idea  that  some- 
thing within  the  black  community  itself  was  holding  back  its  economic  and  educa- 
titonal  advance.  Neither  report  denied  the  clear  evidence  that  racist  customs 
and  even  laws  were  in  large  part  responsible  for  the  lag.  But  both  reports  no*«d 
that,  for  reasons  not  wholly  understood,  the  removal  of  external  barriers  such 
as  racist  customs  and  laws  did  not  always  bring  the  promised  improvement  in 
economic  and  educational  condition,  presumably  l>ecause  of  internal  barriers— 
for  example,  family  structure  or  cultural  ambience.  Such  a  presumption  made 
both  reports  intensely  unwelcome  to  civil  rights  interests  ♦  *  ♦.—From  preface 
by  the  editors  to  "I.Q.,"  by  Richard  Herrnstein,  Atlantic  Monthly,  September 
1971. 

Now,  to  compensate  for  the  alleged  inequality,  the  Coleman  study 
recommended  massive  federally  fimdcd  compensatory  educational  pro- 
grams across  the  United  States.  These  recommendations  were  imple- 
mented hy  the  Federal  Government. 

This  brin^rs  us  to  onr  next  study,  the  Jensen  repoit.  Prof.  Arthur  R. 
Jensen,  of  the  University  of  California  at  Berkeley,  does  a  thorough 
study  of  compensatory  educational  programs  and  has  this  to  say  about 
them: 

Compensatory  education  has  been  tried  and  it  apparently  has  failed. 

Compensatory  education  has  lK»eu  practiced  cm  a  mnssivc  scale  for  several 
years  in  many  cities  across  the  Nation.  It  began  with  auspicious  enthusiasm  and 
high  hopes  of  educators.  It  had  unprecedented  support  from  Federal  funds.  It 
had  theoretical  sanction  from  social  scientists  csi>ousing  the  major  underpinning 
of  its  rationale:  the  'deprivation  hypothesis,'  according  to  which  academic  lag 
is  mainly  the  result  of  social,  economic,  and  educational  deprivation  and  dis- 
crimination—an hypotliesis  that  has  met  with  wi^'e,  uncritical  acceptance  in 
the  atmosphere  of  society's  growing  concern  about  the  plight  of  minority  groups 
and  the  economically  disadvantaged. 

The  chief  goal  of  compensatory  education— to  remedy  the  educational  lag  of 
disadvantaged  children  and  thereliy  narrow  the  achievement  gap  between  'mi- 
nority' and  'majority'  pupils— has  been  utterly  unrealized  in  any  of  the  large 
conu>ensatory  (nliK-ntion  prograuis  that  have  been  evaluated  so  far. — "I.Q.,** 
op.  cit 

The  purpose  of  the  Jenstui  article  was  to  study  tho.sc  compensatory 
programs  set  up  at  the  recommendation  of  the  Coleman  report  and,  as 
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I  have  already  quoted  from  Professor  Jensen,  the  programs  have 
failed.  Arthur  Jensen's  findin;]^  were  so  highly  controversial  that  they 
were  immediately  subjected  to  some  unreasoning  comment. 

Still  our  courts  dare  to  use  our  children  experimentally  as  a  means 
to  achieve  the  end  already  assumed  by  the  sociologists.  In  other  words, 
the  social  tinkerers  drew  up  an  hypothesis,  which  was  then  accc^pted 
by  our  judges,  and  then  they  set  about  to  find  facts  which  would  sub- 
stantiate the  assumed  hypothesis.  To  put  it  even  more  simply,  the  runs 
in  the  ball  game  were  tallied  before  all  the  innings  were  played. 

Have  any  of  you  gentlemen  on  the  committee  seen  the  Jensen  ar- 
ticle ?  I  will  bet  that  it  is  as  unavailable  as  the  Moynihan  and  Coleman 
studies  are. 

Compensatory  education  was  designed  to  raise  the  IQ  level,  but  the 
glaring  fact  is  that  it  has  been  unable  to  do  it. 

Professor  Hermstein's  article  referred  to  above  discusses  all  three 
reports — Moynihan,  Coleman,  and  Jensen.  He  comes  to  some  disturb- 
ing and  controversial  conclusions.  His  most  controversial  statement — 
an  Of  inion  shared  by  other  experts  in  the  field — is  that  intelligence  is 
80  percent  nature  and  20  percent  nurture.  If  that  is  true,  we  are  spend- 
ing a  tremendous  number  of  dollars  with  little  hope  of  much  return. 

In  commenting  on  his  subject,  Mr.  Hermstein  makes  this  state- 
ment: "It  is  whether  inquiry  shall  (again)  be  shut  off  because  some- 
one thinks  society  is  best  left  m  ignorance." 

We  believe  that  the  same  statement  is  applicable  to  the  philosophical 
basis  espoused  to  support  compulsory  busmp.  Why  haveq't  the  Moyni- 
han, Coleman,  and  Jensen  articles,  along  with  Hermstein's  comments^ 
been  made  a  part  of  the  judicial  record  in  these  court  cases  involving 
compulsory  busing? 

Conclusions  of  these  men  are  not  isolated.  In  the  Washingtx)n  Post 
of  March  12  appeared  a  review  of  a  new  book-length  analysis  of  the 
data  accumulated  by  Coleman.  As  Lawrence  Feinberg,  the  Post  col- 
umnist, said: 

A  major  new  analysis  of  the  Coleman  refport  on  race  and  education  reaffirms 
its  central  findings  that  academic  achievement  depends  far  more  on  family  back- 
ground than  on  what  bairns  in  the  classrooms. 

The  new  study  suggests  that  the  best  way  to  deal  with  the  educa- 
tional problems  of  poor  children — ^black  and  white,  may  thus  be  to 
improve  the  jobs  and  incomes  of  their  families. 

Neither  racial  integration  nor  increased  spending  on  schools  has 
^nuch  effect,  the  report  concludes,  on  the  educational  performance  of 
lower-class  children  or  on  that  of  any  others. 

These  conclusions  are  contained  in  a  book-length  analysis  by  a  group 
of  researchers  at  Harvard  University,  headed  by  Frederick  Mosteller, 
a  mathamatical  statistician,  and  Daniel  P.  Moynihan,  a  social  scientist 
and  former  aide  to  President  Nixon. 

Their  study  is  a  reassessment  of  datu  on  about  570,000  students  in 
4,000  schools.  Collected  by  the  TT.S.  Office  of  Education  for  a  1966  re- 
port on  educational  equality,  those  data  comprise  the  most  extensive 
survey  of  the  subject  ever  conducted. 

The  1066  study,  known  as  the  Coleman  nmort,  was  directed  by 
James  S.  Coleman,  a  sociologist  at  Johns  Hopkins  TTniversity. 

Using  somewhat  different  statistical  methods  from  Pettigrew,  David 
J.  Armor,  another  sociologist,  estimated  that  the  Coleman  data  show 
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that  integration  reduces  the  achievement  gap  between  black  and 
white  students  by  just  slightly  more  than  10  percent. 

He  said  in  an  interview  that  more  recent,  though  less  comprehen- 
sive reseai-ch,  makes  him  skeptical  that  there  is  even  that  much  of  a 
gain. 

In  the  report,  Armor  writes : 

The  poHcy  Implication  here  is  that  programs  which  stress  financial  a?d  to  dis- 
advantaged black  families  may  be  just  as  important,  if  not  more  so,  than  pro- 
grams aimed  at  integrating  blacks  into  white  neighborhoods  and  schools. 

Armor  is  an  associate  professor  at  Harvard  and  has  also  served 
as  a  consultant  to  the  Civil  Eights  Commission. 

Here  it  would  appear  that  the  Coleman  reports  refute  Professor 
Jensen's  disturbing  findings.  Even  the  special  report  of  the  National 
Committee  for  Furtherance  of  Jewish  Education,  which  .was  inserted 
in  the  Congressional  Record  on  February  23, 1972,  says : 

It  is  thought  that  the  Negro  children  in  the  original  studies  improved  educa- 
tionally because  of  other  factors,  and  not  the  busing.  We  are  beginning  to  realize 
that  these  Negro  children  were  not  representative  of  all  Negro  children,  but  were 
from  middle-class  Negro  families  who  were  aggressively  trying  to  upgrade  their 
status.  Thus,  the  group  surveyed  was  atypical,  and  the  results  obtained  with 
them  do  not  apply  to  the  majority  of  Negro  youth,  millions  of  whom  are  not 
middle-class. 

If,  indeed,  it  is  the  desire  of  this  committee  to  study  thoroughly  the 
inequities  in  our  educational  system,  then  I  say  you  cannot  do  that 
until  you  have  conscientiously  and  with  a  fine  tooth  comb  asse^ed 
the  reports  I  have  brought  before  you.  If  quality  education  is  the  goal, 
then  let's  stop  busing. 

Our  group,  USAFB,  conducted  a  research  project  on  all  the  schools 
of  Denver.  A  copy  of  that  is  with  me  today  and  I  offer  it  to  the  com- 
mittee for  its  further  use.  The  important  part  to  be  derived  from  the 
data  presented  is  what  the  variable  factors  we  can  find  in  Denver 
which  affect  achievement  are  the  mobility  of  families— the  more  mobile 
or  transient,  the  less  achievement — and  the  absenteeism  of  pupils— 
the  more  absence,  the  less  achievement.  This  tends  to  support  the  find- 
ings of  the  learned  men  discussed  above. 

But  no  matter  what  kind  of  facts  America  offers  to  prove  the  fallacy 
of  busing  to  achieve  anything,  the  courts  ignore  this  evidence  and  con- 
tinue to  bus  the  innocent  of  our  society  all  over  this  country.  To  achieve 
his  ends  in  Denver,  Judge  Doyle  states  in  his  ruling : 

Desegregation  in  and  of  itself  cannot  achieve  the  objective  of  improving  the 
quality  of  the  education  in  schools.  It  must  be  carried  out  in  an  atmosphere  of 
comprehensive  education  and  preparation  of  teachers,  pupils,  parents,  and  the 
community.  It  also  must  be  coupled  with  an  Intense  and  massive  compensatory 
education  program  for  the  stuJ^^nts  if  it  Is  to  be  successful. 

Obviously  Judge  Doyle  never  read  any  of  the  three  reports  discussed 
earlier,  except,  perhaps,  a  few  lines  of  the  coleman  report  Judge  Doyle, 
and  you  gentlemen  as  well,  sliould  consult  with  Professor  Herrnstein 
of  Harvard,  author  of  the  Atlantic  Monthly  article  referred  to. 

The  good  Judge  Doyle  also  chose  to  ignore  the  testimony  of  the 
then  Superintendent  of  Denver  Public  Schools,  Dr.  Robert  Gilberts, 
who  stated  that  "low  achievement  among  children  in  the  court-desig- 
nated schools  was  the  result  of  a  number  of  factors,  including  home 
situation,  lack  of  discipline,  absence  of  stimulation  by  parents,  and 
verbal  deficiencies  resulting  from  the  families'  limited  vocabulary.'' 
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He  also  maintained  that  "there  is  no  affirmative  evidence  that  de- 
segregation would  aid  in  providing  an  equal  educational  opportunity 
for  minority  children/'  Furthermore,  Dr.  Gilberts  expressed  doubt 
that  desegregation  could  be  successful  without  broad  community 
*  support. 

The  U.S.  Constitution  set  down  the  rules  for  this  land  of  freedom 
and  choice.  A  document  called  the  Bill  of  Rights  guarantees  among 
our  freedoms  the  right  to  "life,  liberty,  and  the  pursuit  of  happiness." 
But  some  judge— and  thereafter  many  judges — misinterpreted  "pur- 
suit" to  mean  "chase  after"  and  "happiness"  to  mean  "Anglo  schools." 

To  implement  this  feather-brained  interpretation,  the  Office  of 
Health,  Education,  and  Welfare  is  going  to  provide  the  money  to  buy 
the  yellow  buses  to  help  the  dark-skinned  children  get  to  the  side  of 
the  light-skinned  children,  after  which  something  dramatic  is  sup- 
posed to  happen  by  way  of  osmosis. 

And  who  is  to  pay  for  all  this  nonsense?  Why,  you  and  I  gentle- 
men, the  always  faithful  taxpayer.  Isn't  that  interestmg  ?  Mr.  and  Mrs. 
America  are  forced  to  pay  for  this  blight  on  our  sanity  which  we  never 
wanted  in  the  first  place. 

In  Denver,  Judge  Doyle  ruled  to  bus  our  children  all  over  the  city 
for  his  social  experimentation  because  of  the  third  count  of  the  plain- 
tiff's second  claim  for  relief  which  "urges  us  to  adopt  a  nile  of  law  that 
a  neighborhood  .school  policy  may  in  and  of  itself  create  and /or 
maintain  unconstitutional  segregation,  even  if  the  adoption  of  such  a 
policy  is  motivated  by  legfitimate  factors." 

Yet,  in  a  few  lines  down  in  my  copy  of  the  court  case,  we  read; 
"However,  the  law  in  our  circuit,  as  enunciated  in  Doinns  and  Doioelh 
supra,  is  that  a  neighl)orhood  school  policy,  even  if  it  produces  con- 
centration, is  not  per  se  unlawful  if:  it  is  carried  out  in  ffood  faith 
and  is  not  used  as  a  mask  to  further  and  perpetuate  racial  discrimina- 
tion. Board  of  Education,  etc.  v.  DoweU.  375  F.  2d  158,  166  (10th 
Cir.  1967).  The  United  States  Supreme  Court  has  not  yet  ruled  on 
this  question,  and  we  are  hero  subject  to  the  strong  pronouncements 
of  our  circuit  court. 

It  will  not  be  long  now  before  the  Supreme  Court  nile>s  on  this 
question  since  Denver  now  waits  to  he  heard  sometime  this  spring. 
That  oligarchy  of  nine  men  will  decree  that  this  generation  must  l)e 
equal  in  mediocrity  of  achievement,  must  experience  only  sameness, 
must  be  equal  in  the  wav  that  cabbages  are  equal. 

Of  course,  the  tool  being  utilized  to  achieve  this  incredible  end  is 
forced  busing.  Even  the  plaintiffs  in  the  case  in  Denver  say,  "The 
evidence  in  this  case  shows  that  neither  the  plaintiffs  nor  the  defend- 
ants nor  other  interested  parties  are  in  favor  of  busing  as  such  *  *  * 
Setting  up  an  artificial  and  extensive  system  of  busing  which  compels 
cross- movement  and  wliich  is  not  supporter!  by  either  side  has  some 
tendency  to  undermine  the  program  from,  the  starts  [Emphasis 
added.l 

That  is  amazing.  They  know  it  cannot  work,  but  they  are  going 
to  force  the  busing  on  us  anyway — all  in  the  name  of  the  i4th  amend- 
ment* which  says  that  no  State*  shall  "do  ix  to  any  person  Avithin  its 
jurisdiction  the  equal  protection  of  the  law 

Apparently  the  courts  do  not  consider  those  of  us  opposed  to  com- 
pulsory busing  as  "pe!*sons."  We  are  merely  cattle  who  should  be 
thankful  for  any  tidbit  tossed  our  way,  as  exemplified  in  the  stupid 
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Mansfield-Scott  amendment  to  the  gigantic  $24  billion  education  bill. 
The  only  amendment  with  any  teeth  in  it,  Senator  Griffin  s,  was 


McGovem — the  great  wliite  fathers  in  Washington  who  think  it  is 
so  moral  to  bus  our  children  all  over  this  country  while  they  either 
have  no  children  who  can  be  affected  or  who  safely  tuck  them  away 
in  private  schools. 

These  are  the  kinds  of  men  who  are  determining  the  fate  of  Mr, 
and  Mrs.  America  and  their  children  and  I  say  it  is  time  they  wei-c 
replaced.  Will  the  i-eal  American  leaders  in  our  country  please  stand 
up?  The  way  you  can  stand  up  for  us  is  by  reporting  out  House  Joint 
Resolution  620,  Congressman  Lent's  constitutional  amendment,  to  the 
floor  of  the  House  for  debate  and  a  vote. 

It  is  because  of  this  ugly  manipulation  of  our  children  that  thinking 
Americans  are  demandmg  a  constitutional  amendment.  Indeed,  it  is 
the  onlv  way  left  to  us  to  bring  an  end  to  this  madness  of  busing. 

We  have  gone  through  all  the  channels  of  the  establishment>— 
appeals  to  school  boards;  letters  and  telegrams  to  the  White  House; 
appeals  to  our  Congressmen ;  the  expensive  and  wasteful  road  through 
the  courts.  We  have  been  left  with  only  one  other  alternative — a 
constitutional  amendment,  the  only  thing  no  judge  has  ruled  to  be 
unconstitutional — at  least  not  yet. 

People  are  not  running  away  to  avoid  integration,  but  to  fly  from 
the  governmental  bureaucracy  which  has  beoome  so  stifling  that  it 
strives  to  control  even  a  man's  will.  The  bureaucracy  is  so  afi-encom- 
passing  now  that  it  rules  de  facto  segregation,  the  kind  brought  about 
by  housing  patterns,  is  in  truth,  de  jure — as  a  result  of  school  board 
decisions  in  choosing  sites  and  building  schools. 

So  the  citizen  who  saw  the  mighty  claw  of  the  courts  hovering  over 
his  head  ran  in  the  hope  that  he  could  avoid  its  grasp.  But  alas,  he 
could  not  because  the  courts  saw  him  run  and  now  the  courts  will 
strike  down  all  school  district  boundaries  and  merge  all  these  little 
suburbs  into  incredibly  massive  cities  and  we,  the  citizens,  have  noth- 
ing to  say  about  it. 

The  bureaucratic  courts  in  Richmond,  Va.,  so  decided,  and  I  say 
they  will  nile  exactly  the  same  way  in  the  Denver  case.  The  courts 
must  decide  this  way  to  show  the  country  that  all  these  judicial  deci- 
sions are  fair  and  equal— if  they  destroy  the  freedoms  and  rights  to 
choose  of  our  Southern  neighbors,  so  must  they  strike  down  the  same 
freedoms  in  the  North.  It  would  not  be  deniocmtic  otherwise. 

The  issue,  therefore,  is  no  longer  de  jure  or  de  facto  segregation 
but  the  contrived  and  well-planned  step  by  step  destruction  of  everj- 
freedom  we  and  our  Constitution  hold  dear. 

What  better  excuse  is  there  for  the  Federal  Government  to  step  in 
and  take  over  the  education  of  our  youngsters  and  therefore  their 
attitudes  and  value  systems  than  school  districts  which  are  bankrupt? 
The  best  way  for  a  school  district  to  go  bankrupt,  of  course,  is  to  have 


You  and  I  know  which  wav  the  courts  will  continue  to  nile.  Den- 
ver s  case  IS  next,  so  you  stall  until  such  time  as  that  decision  will 
come  down,  ni  the  hopes  that  you  can  take  up  most  of  tliis  short 
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session  in  rhetoric  and  get  through  the  November  elections  without 
any  positive  action  in  the  busing  furor. 

But  while  you  are  stalling,  we  are  fighting  for  a  constitutional 
amendment  and  we  will  win  or  the  men  here  in  Washington  will  be 
applying  for  jobs  as  bus  drivers  next  November. 

There  appears  to  be  no  other  solution  to  this  problem  except  a  con- 
stitutional amendment.  I  charge  you  to  stop  this  stalling  and  get  to 
the  business  of  bringing  H.J.  Res.  620  to  the  floor  for  debate. 

Thank  you  for  the  opportunity  to  appear  today  and  present  our 
view^. 

Mr.  Brooks.  Any  questions  ? 

Mr.  McCuLLOCH.  I  have  no  questions.  ^  . 

Mr.  Polk.  I  would  like  to  read  from  the  report  of  the  Commission 
on  Civil  Disorders,  of  which  Mr.-  McCulloch  was  a  member,  and  I 
think  it  has  something  to  say  with  regard  to  the  discussion  we  have 
had  today. 

We  have  cited  the  extent  of  racial  isolation  in  our  urban  schools.  It  is  great 
and  it  is  growing.  It  will  not  easily  be  overcome.  Nonetheless,  we  believe  school 
integration  to  be  vital  to  the  well-being  of  this  country. 

We  base  this  conclusion  not  on  the  effect  of  racial  and  economic  segregation 
on  achievement  of  Negro  students,  although  there  is  some  evidence  of  such 
relationship ;  nor  on  effect  of  racial  isolation  on  the  even  more  segregated  white 
students  although  lack  of  opportunity  to  associate  with  persons  of  different 
ethnic  and  socio-economic  backgrounds  surely  limits  their  learning  experience. 

"We  support  integration  as  the  priority  education  strategy  because  it  is 
essentia  to  the  future  of  American  society.  We  have  seen  in  this  last  summer's 
disorders  the  consequences  of  racial  isolation,  at  all  levels,  and  of  attitudes 
toward  race,  on  both  sides,  produced  by  three  centuries  of  myth,  ignorance  and 
bias.  It  is  indispensable  that  opportunities  for  interaction  between  the  races  be 
expanded.  The  problems  this  society  has  will  not  be  solved  unless  and  until  our 
children  are  brought  into  a  common  encounter  and  encouraged  to  forge  a  new  and 
more  viable  design  of  life. 

Mrs.  Cristopano.  Mr,  Counsel,  I  submit  that  you  didn't  listen. 

Mr.  Brooks.  Mrs.  Crist  of  ano,  did  you  liave  a  comment? 

Mrs.  Cristopano.  Yes;  Mr.  Counsel,  I  submit  you  didn't  listen.  One 
of  the  first  lines  was  that  I  did  not  oppose  integration  and  that  my 
children  were  in  perfectly  racially  balanced  schools  in  Denver.  You 
don't  listen. 

Mr.  Polk.  I  am  sorry  if  you  were  offended.  However,  to  endorse 
an  end  but  oppose  the  means  is,  to  me,  another  way  of  opposing  the 
end. 

Mr.  Brooks.  Any  questions? 

We  are  pleased  to  have  you  here  and  glad  we  could  be  here  to  hear 

your  testimonv.  We  thank  you  very  much. 
We  will  include  in  the  record  the  following  letters  and  statements: 
A  letter  to  Chairman  Celler  from  Hon.  Olin  E.  Teague,  a  U.S. 

Representative  in  Congress  from  the  State  of  Texas,  Marcli  13,  1972, 

enclosing  letter  from  Texas  State  Representative  Jack  Blanton, 

March  7,  1972. 

A  statement  of  Hon.  Sam  Gibbons,  a  U.S.  Representative  in  Con- 
gress from  the  State  of  Florida. 

A  statement  of  Hon.  Jack  Edwards,  a  U.S.  Representative  from 
the  State  of  Alabama. 

A  fact  sheet  on  busing  and  desegregated  schools  in  Pontiac,  Mich., 
submitted  by  Dixie  McCleary,  Pontiac,  Mich. 
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A  statement  of  Hon.  G.  V.  Montgomery,  a  U.S.  Representative  in 
Congress  from  the  State  of  Mississippi. 

A  statement  of  the  Southern  States  Industrial  Council,  Nashville, 
Tenn. 

A  statement  of  the  League  of  Women  Voters  of  Jefferso  i,  Parish, 
Metaire,  La. 

A  statement  of  the  League  of  Women  Voters  of  Michigan,  Detroit, 
Mich. 

A  statement  of  the  League  of  Women  Voters  of  New  Castle,  Pa. 
(Th*5  statements  referred  to  follow :) 

House  of  REPSESENTAriVES, 
Washington,  D.C.,  March  IS,  1972. 

Hon.  Emanuel  Celleb, 
Chairman,  Committee  on  the  Judiciary 
House  of  Kepreaentativea, 
Washington,  D,C. 

Deab  Mb.  Chaibman  :  Vould  you  be  kind  enough  to  place  the  enclosed  letter 
from  Jack  Blanton,  Hous  of  Representatives,  CarroUton,  Texas,  in  the  record 
of  the  Hearings  on  Busing 

Thanking  you,  I  am 
Sincerely  yours, 

Olin  E.  Teaoue, 
  Member  of  Congress, 

State  op  Texas, 
House  of  Refbesentatives, 

Austin,  Marcht,  IBU, 

Hon.  Olin  Teaoue, 
Congress  of  the  United  States, 
House  Office  Building, 
Washington,  D,C. 

Deab  Coxobessman  Teague:  With  reference  to  your  letter  of  February  18,  I 
am  pleased  to  submit  my  views  of  the  subject  of  forced  bussing  of  school 
children  for  the  purpose  of  achieving  racial  balance. 

It  is  my  opinion  that  a  student  is  tiut  apt  to  learn  anything  while  on  a  school 
bus  that  \vill  be  of  benefit  to  him.  I  therefore,  am  opposed  to  the  use  of 
bu.sses  beyond  getting  a  child  fro  •  his  home  to  the  nearest  neighborhood 
school.  I  would  much  prefer  that  all  of  the  money  and  effort  being  spent  on 
bussing  be  used  for  the  purposes  of  enlightening  the  minds  of  the  children  attend- 
ing such  schools  and  thereby  accomplishing  the  real  purpose  of  education. 
Yours  truly. 

Jack  Blanton. 


States  ent  op  Hon.  SaM  Gibbons,  a  U.S.  REPBBSENTATrvE  in  Conobess  Fbom 

THE  State  of  Flobida 

Mr.  Chairman  and  distinguished  members  of  the  Judiciary  Committee,  I 
greatly  appreciate  the  opportunity  to  offer  my  support  of  H.J.  Res.  620  which 
calls  for  the  prohibition  of  forced  busing  for  the  purpose  of  achieving  racial 
balance  in  our  public  schools.  I  have  introduced  a  similar  proposal  (H.J.  Res. 
747)  to  amend  the  Constitution  to  guarantee  students  the  right  to  attend  schools 
nearest  their  place  of  residency  regardless  of  race^  color,  national  origin,  reli- 
gion, or  sex. 

Mr.  Cnairman,  the  concept  of  the  neighborhood  school  is -part  of  the  American 
public  school  tradition.  It  reflects  the  important  neea  of  the  child  for  a  sense 
of  security  and  A'ell-heing  which  can  best  be  fulfilled  by  being  a  member  of  a 
community.  Neighborhood  schools  allow  parents  to  participate  and  take  a 
greater  persrual  interest  in  the  child's  day-to-day  activities  through  ready 
accessioility  for  meetings  with  the  school  board,  parents,  teachers,  and  children. 
The  child  himself  is  able  to  participate  in  after-school  activities  and  thus  develop 
a  greater  rapport  with  his  peers,  as  well  as  developing  friendships  at  home  which 
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are  carried  over  Into  the  classroom.  The  neighborhood  school  often  becomes  a 
center  for  cultural  education.  The  Chinese  Americans  in  San  Francisco  use  their 
nelg^iborhood  schools  to  teach  Chinese  language  and  culture  classes  after  hours, 
and  schools  in  predominantly  black  communities  can  focus  on  black  culture 
and  respond  to  the  special  needs  of  thel;lac'  child  in  society. 

Busing,  on  the  other  hand,  can  deter  .  ie  development  of  this  much-needed 
sense  of  security.  Children  are  sent  to  strange  neighborhoods  where  only  the 
school  itself  becomes  familiar  as  they  are  bused  back  to  their  own  communities 
at  the  close  of  the  school  day.  Thus  there  Is  little  opportunity  for  extra-curricular 
activities  or  continuing  friendships  outside  the  classroom.  Parents  also  have  less 
opportunity  to  become  involved  In  a  school  which  may  be  on  the  other  side  of 
town,  anl  consequently  they  may  not  encourage  their  children's  success  as 
much  as  at  the  neighborhood  school. 

Mr.  Chairman,  we  must  look  at  the  history  of  the  court  decisions  to  see 
that  forced  busing  Is  a  gross  exaggeration  of  what  was  meant  to  be.  The 
1954  Brown  v.  Board  of  Education  condemned  state  laws  compelling  sepa- 
rate schools  based  on  race,  caUing  for  the  elimination  of  dual  school  systems 
and  the  establishment  of  single  desegregated  systems.  In  effect,  race  was  to 
be  eliminated  as  a  factor  for  distinctive  treatment  in  determining  the  compo- 
sition of  a  school  system;  schools  were  to  l)e  *coior-blln(l".  Quality  of  educa- 
tion was  the  motivating  factor  In  the  decision;  dual  school  systems  were  in 
fact  unequal.  The  Swann  decision  In  1971  declared  that  in  order  to  determine 
whether  a  school  system  was  desegregated  the  concept  of  racial  balance  in- 
volving a.  specific  ratio  of  black/white  might  be  useful  as  a  starting  point 
One  method  of  achie\ing  such  a  racial  balance  was  busing  school  children. 
Somehow  In  the  intervening  months  since  that  decision,  quality  of  education, 
the  motivating  factor  In  the  Brown  decision,  has  been  subordinated  to  the 
Idea  of  racial  balance,  and  we  now  find  ourselves  in  this  intolerable  situation 
where  thousands  of  school  children,  black  and  white,  are  being  forcibly  bused 
miles  from  their  homes  to  schools  in  strange  neighborhoods  in  order  to  achieve 
a  numerical  ratio  of  blacks  to  whites. 

Mr.  Chairman,  we  cannot  lose  sight  of  the  primary  goal  of  offering  equal 
opportunity  of  education  to  each  and  every  child.  It  is  iwlutless  to  send  children 
to  a  poorer  school  In  a  strange  neighborhood  when  the  sense  of  security  they 
need  and  a  good  school  are  available  within  \\-alking  distance  of  home.  Busing 
Is  meant  to  be  a  tool  to  achieve  a  good  education,  not  an  end  in  Itself. 

We  cannot,  on  the  other  hand,  ignore  the  fact  that  for  those  children  who 
are  victims  of  poverty,  the  sense  of  security  developed  by  living  in  a  commu- 
nity with  a  happy  home  situation  is  lacking.  For  them  .school  becomes  especially 
Important  as  their  only  chance  to  gain  an  awareness  of  their  problems  and  to 
develop  the  skills  to  enable  them  to  better  themselves.  Busing  for  these  children 
can  lead  to  a  traumatized  life  as  they  are  singled  out  as  '^different  *  or  Inferior 
compered  to  their  white  counterparts. 

For  these  disadvantaged  children,  money  must  be  allocated  to  their  schools 
to  provide  an  equal  educational  opiwrtunlty  for  all.  Mas.slve  bu.sing  costs 
thousands  of  dollars  to  taxpayers  and  hours  of  time  to  schoolchildren.  The 
money  could  be  put  to  better  use  by  providing  additonal  teachers  and  more 
school  equipment.  Especially  Important  Is  the  need  for  professionals  and  para- 
professlonals  to  offer  guidance  to  disadvantaged  children  in  the  form  of  prac- 
tical Instruction  of  how  to  survive  In  today's  mas«  industrial  society.  With 
a  better  educational  backgroimd  and  a  knowledge  of  how  to  get  along  as  n 
member  of  a  minority  group  In  >oclety,  blacks  can  achlevo  a  higher  standard 
of  living  and  integrate  predominantly  white  communities  a,s  participating  resi- 
dents, not  as  poor  children  bused  In  and  out  for  eight  huiirs  of  a  school 
day. 

Mr.  Chairman,  as  members  of  Congress  representing  the  people  of  this  nation, 
we  have  to  consider  what  the  public  want«,  and  the  public  does  not  want  busing. 
According  to  the  latest  Gallup  l»oll.  three  out  of  four  people  hi  all  areas  of  the 
United  States  were  opposed  to  busing ;  that  is,  76%  of  the  American  public  oppose 
busing,  and  47%  of  those  i^eople  are  black.  We  cannot  say,  therefore,  that  forced 
busing  Is  opposed  only  by  whites  who  vant  to  prevent  their  children  from  at- 
tending frequently  poorer  black  schools.  Some  peo|)le  advocate  busing  as  a  means 
to  achieving  better  race  relations  in  the  United  .States.  Mr.  Clmlrnmn.  I  ask  you 
to  look  at  the  state  of  the  nation  on  this  Issue ;  It  has  caused  much  bitterness 
and  strife  among  both  the  black  and  white  jwimlatlon.  We  cannot  forget  the 
actual  physical  conflicts  that  have  occurred  hi  such  places  as  Pontlac.  Michigan 
and  Lamar,  S.C.  where  actual  busing  has  started. 
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Mr.  Chairman,  we  must  put  an  immediate  end  to  this  intolerable  situation 
whlcli  is  destroying  the  \nierican  public  schools.  The  best  way  is  through  Con- 
stitutional amendment  ^MlicIl  will  once  and  for  all  guarantee  our  school  children 
the  right  to  attend  the  school  nearest  their  place  of  residency  regardless  of  race, 
color,  national  origin,  religion,  or  sex. 


'  Fac.  ^iiEET  ON  Busing  and  Seqbeoated  Schools  in  Pontiac,  Mich., 
SuBMiTTEa)  BY  DixiE  A.  McClcary 

equality 

On  the  opening  day  of  school,  September,  1071,  Pontiac  parents  could  no  longer 
complain  that  their  children  were  being  discriminated  against.  Discriminatory 
"track"  systems  imiy  have  develoiied  in  some  .schools  since  then,  but  the  system 
will  never  become  as  hopelessly  unjust  as  before  desegregation. 

COST 

The  cost  of  busing  to  achieve  desegregation  i.s  minimal  .  .  ,  about  1.6%  of  the 
school  budget,  or  $16.55  per  child. 
The  following  figures  are  from  the  Board  of  Education,  Feliniary,  1972: 

Cliildren  enrolled  in  Pontiac  Schools,  1971-72  :  21343 

Pontiac  Education  Budget,  1971-72 :  $21,642,894.00 

(Per  ch\:^  average,  using  above  figures :  $1,014.00) 

Children  bused  to  school  in  Pontiac,  1970-71 :  3,775 

(There  was  no  general  protest  that  It  Is  "unsafe"  to  bus  retarded,  handi- 
capped, or  small  children  out  of  their  neighborhoods) 
Total  number  of  children  b  ised  in  Pontiac,  1071-72 :  9,500 
NUMBER    OF    CHILDREX    BUSED    TO    SEGREGATE  PONTIAC 
SCHOOLS :  5,725  (9,500  minus  3,775) 
Amount  sj)ent  for  busing,  1970-71 :  $328,499.79 
Total  amount  budgeted  for  I)using,  1971-72 :  $681,581.00 
COST  OF  BUSING  TO  ACHIEVE  DESEGREGATION  IN  PONTIAC: 
$353,081.21 

(This  is  about  1.6%  of  the  total  school  budget,  or  $16.55  of  the  $1,014.05 
l»er  child,  being  spent  in  the  Pontine  School  District  this  year ) 

DISTANCE 

The  median  or  average  distance  that  a  Pontiac  child  Is  bused  is  2%  miles  and 
takes  nl)out  15  minutes.  (This  Is  a  coasiderably  shorter  distance  than  the  50 
miles  to  Montgomery  which  Black  dilldren  In  Selmn,  Alabama  were  bused,  for 
the  purpose  of  maintaining  segregation,  during  the  administration  of  George 
Wallace). 

The  longest  distance  that  Pontine  children  travel  is  5%  miles.  These  same 
children  were  bu.sed  the  same  distance  In.st  year  (and  all  the  years  before  that) 
l>ecause  their  jmrents  choose  to  live  on  the  fringes  of  the  school  district. 

VIOLENCE 

In  Pontiac,  the  School  Board  did  not  keep  records  on  incidents  of  violoice 
for  1970-71  and  no  statistical  comparison  is  possible.  However,  the  Superintend- 
ent of  Pontiac  Schools  believes  that,  "There  was  considerably  more  violence  in 
the  2  Senior  high  schools  and  In  the  2  Ninth  grade  schools  during  the  first  6 
weeks  of  the  1971-72  term.  After  that,  all  schools  returned  to  normal/'  Let's 
examine  that  supposition.  Disruption  at  the  Senior-high  level  (grades  10,  11, 
12)  cannot  lie  directly  attributed  to  the  desegregation  policy  of  1071-72  because 
school  boundaries  for  these  schools  were  changeil  in  the  Summer  of  1070.  There 
were  no  school  attendance  changes  for  these  schools  in  1071-72!  That  leaves  2 
Ninth  grade  schools  which  were  disrupted  for  a  i»eriod  of  6  weeks.  (A  part  of  the 
mihapplness  of  these  .students  can  l»e  attributed  to  the  fact  that  for  2  years  they 
were  underdogs  in  a  jnnlor-hlgh  system  which  included  7th,  8th,  &  0th  ^des, 
but  In  Sei)teniber,  1071,  they  were  placed  In  separate  schools  and  denied  the 
prestige  and  privileges  of  upper-classmen. 

To  (late,  busing  injuries  have  been  minor  and  negligible. 

No  white  child  has  been  injured,  molested,  or  mistreated  by  people  in  or  about 
the  schools  In  Black  areas. 
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8TBAN0B  SUBBOUNDIN08 

White  children  are  going  to  schools  in  which  they  are  a  %  majority.  About  % 
of  the  children  in  every  class-room  are  former  classmates.  Teachers  move  with 
Che  children.  Many  were  surprised  to  find  some  of  their  fiivorite  teachers  in 
their  new  schools. 

Where  necessary,  unsafe  conditions  and  delapidated  slum  schools  were  reha- 
bilitated before  white  children  were  bused  to  them. 

The  caildren  are  bused  directly  to  school  and  do  not  roam  strange  neighbor- 
hoods When  on  the  buses,  to  and  from  school,  children  are  with  their  own  peer 
group,  i.e.,  children  from  the  same  neighborhood  and  of  the  same  age. 

Statement  of  Hon,  Jack  Edwards,  a  U.S.  Representative  in  Congbess 
From  the  State  of  Alabama 

Mr,  Chairman :  I  am  concerned  that  the  policy  of  unneceeslary  busing  of  chil- 
dren in  order  to  reach  a  racial  balance  in  our  schools  is  paving  the  way  for  a 
collapse  of  quality  education  in  this  nation. 

Last  year,  when  the  Supreme  Court  decreed  that  busing  could  be  used  t^  ac- 
complish a  balanced  integration  of  ooir  nation's  schools,  there  were  those  among 
us  who  acknowledged  that  forced  busing  would  be  a  rude  awakening  to  many 
Americans;  that  the  decisions  which  were  giving  us  so  much  trouble  in  the 
South  would  one  day  be  applied  in  other  paits  of  the  country ;  and  tJhat  when 
that  day  came  Oongreee  would  take  a  closer  look  at  the  problem.  This  has  all 
come  to  pass  now  and  thanks  to  the  help  we  are  now  getting  from  some  of  our 
Northern  colleagues,  we  are  finally  getting  a  hearing. 

Mr,  Chairman,  buMng  young  people  to  the  nearest  school  sen'es  a  purpose, 
In  fact  the  only  •^urpoee  of  the  nation's  schools— to  educate.  Busing  for  any 
other  putpos.  cauaot  ordinarily  be  justified  and  In  fact  is  a  complete  failure 
Insofar  as  advancing  the  cause  of  education  Is  concerned.  With  all  the  misery 
and  frustration  busing  has  created,  the  Federal  Government  and.  In  purtlci  lar, 
the  Federal  Judiciary,  has  remained  adamant  In  refusing  to  even  compromise 
the  Issue. 

In  the  past,  objections  to  hauling  children  nine,  ten  or  even  20  miles  from 
their  homes  to  school  to  obtain  a  racial  balance  were  supposed  to  be  nothing 
more  than  the  rantlngs  of  bigoted.  Southern  racists.  Any  other  objections, 
whether  on  educational  grounds,  the  disruption  of  neighborhood  cohesion.  In- 
convenience to  the  children  or  .heir  parents,  the  great  expense  Involved,  or 
perhaps  the  most  Important  of  all,  the  destruction  of  human  relationships  and 
the  diminution  of  racial  tolerance,  were  all  dismissed  as  excuses  of  segregation- 
ists. Even  blacks  who  exhlWted  disfavor  over  having  to  bus  their  children  were 
tagged  **Uncle  Toms," 

Well,  the  rtioe  Is  on  the  other  foot  now.  Communities  In  the  Xorth,  the  Easrt, 
and  the  West  have  begun  to  veht?piently  protest  busing  as  It  has  been  applied  In 
their  areas.  In  short,  busing  Is  now  a  national  Issue. 

It  Is  Ironic  and  unfortunate  that  the  tragedy  of  forced  busing  should  become  an 
Issue  at  a  time  when  a  majority  of  the  people  of  the  nation  (The  Wall  Street 
Journal  reports  at  last  80  percent)  today  accept  Integration  In  schools  and  other 
aspects  of  public  life.  If  the  public  accepts  Int  gratlon,  and  It  has  progressed  fur- 
ther than  at  any  previous  time  in  the  nation's  history,  then  why  muddy  the  waters 
with  a  thing  as  unpopular  and  unsuccessful  as  forced  busing?  The  logic  escapes 
me.  James  Kllpatrick  lias  noted  that  we  are  substituting  dishonest  integration  for 
honest  desegregation,  and  I  agree. 

Sociologically,  forced  busing  has  been  a  nightmare  for  chL  n  throughout  the 
land.  It  Is  taking  small  children,  black  as  well  as  white,  and  aiaklng  them  con- 
sume a  seven  or  eight  hour  day  for  only  six  or  seven  liours  of  schooling  and  putting 
them  In  a  position  where  school  friends  are  not  neighborhood  friends  or  vice- 
versa, 

I  challenge  anyone  here  concerned  with  providing  the  best  education  possible 
for  our  chPdren  to  stand  up  and  advise  this  Committee  what  tnngihle  va\ne  can 
be  gained  from  busing  a  child,  who  lives  wltWn  walking  distance  of  an  elemen- 
tary school,  an  extra  hour  across  the  city  to  another  school. 

Mr,  Chairman,  I  believe  we  have  reached  the  point  of  no  return.  We  must 
resolve  the  Issue  of  forced  busing  once  and  for  all. 

In  1964,  Congress  passed  very  specific  legislation  prohibiting  pupil  assignment 
and  forced  busing  to  overcome  racial  Imbalunce  In  the  nation's  schools.  No  one, 
especially  the  Federal  Judiciary,  paid  any  heed.  We  have  passed  the  so-called 
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Wbitten  amendments  and  other  similar  amendments  all  to  no  avail.  The  courts 
continue  to  ignore  the  expressed  intention  of  Congress.  Apparently  additional 
legislation  is  not  the  answer. 

I  am  not  one  of  those  who  believes  in  numerors  amendments  to  the  Constitu- 
tion. I  believe  that  great  document  should  not  Ik*  tamiwred  wit  v  more  than 
absolutely  necessary.  But,  Mr.  Chairman,  we  have  tried  just  abc  very  avenue 
without  success. 

The  Soipreme  Court  has  ruled  that  busing  is  an  available  tool,  not  that  it  is  ar 
absolute  must.  But  the  Circuit  Courts  of  Api^ls  and  many  District  Courts  have 
insisted  that  there  must  be  busing,  past  schools,  across  cities  and  counties  and 
now  even  between  counties.  Legislation  has  not  been  able  to  stem  the  tide. 

And  so  I  have  reluctantly  come  to  the  conclusion  that  the  Constitutional  Amend- 
ment is  theo>  answer. 

As  I  see  it,  t^ere  are  two  basic  conflicts  that  divide  us  on  this  issue.  But  flrst 
let  me  digress  and  say  that  I  am  painfully  aware  of  the  fact  that  we  in  the  South 
have  "cried  wolf"  too  often  over  the  years.  When  the  ultimate  **wolf"  started  com- 
ing around  in  busing  clothing,  we  once  again  cried  out  in  alarm,  bnt  no  one  could 
listen  to  us. 

And  so  we  come  to  the  first  conflict,  namely  that  those  who  oppose  busing  are 
automatically  racists,  segregationists,  against  civil  rights,  and  all  the  other 
things  you  have  heard.  By  the  same  token  those  who  are  for  integration,  for  civil 
rights  somehow  feel  that  they  must  automatically  be  for  busing.  That  Is  until 
they  get  hit  between  the  eyes  with  the  problem. 

The  second  conflict  arises  with  those  who  flnd  reason  to  oppose  mass  busing. 
The  basic  controversy  here  is  how  to  flght  it  Ijegislatlon?  In  the  Courts?  Or  a 
Constitutional  Amei^dment?  In  this  group  are  those  who  want  to  be  on  record 
but  don't  really  want  to  get  too  involved  .  .  those  who  still  have  faith  that 
legislation  will  be  sufilclent  .  .  .  those  who  think  there  is  some  hope  that  the 
Courts  will  clarify  this  issue.  And  those  who  have  seen  everything  else  fail  and 
who  turn  to  the  Constitution  as  a  last  resort.  I  fall  in  the  latter  group. 

Mr.  Chairman,  ''anti-busing''  is  not  synonymous  with  "racism"  or  "segregation." 
And  it  naturally  follows  that  a  "civil  rights  advocate"  or  an  integrationist" 
if  you  will,  is  not  any  less  an  advocate  because  he  is  opposed  to  busing. 

There  was  even  a  time  not  too  long  ago  that  a  reference  to  "quality  education" 
was  considered  a  code  word  for  segregation.  Now  everyone  is  speaking  out  for 
quality  education.  So  in  the  realm  of  civil  rights  it  is  hard  to  keep  up  with  the 
language. 

My  point  is  that  regardless  of  what  particular  connotation  someone  cares 
to  attach  to  particular  phrases,  our  principal  concern  should  be  quality  educa- 
tion for  all  our  children.  If  busing  a  child  to  the  nearest  available  school  is  re- 
quired for  reasons  of  distance,  health  or  safety  then  I*m  for  that  kind  of  busing. 
This  serves  an  educational  purpose  and  is  therefore  desirable.  Busing  for  reasons 
other  than  this  cannot  possibly  serve  any  educational  purpose.  And,  after  all, 
the  sole  purpose  of  schools  should  be  to  educate  and  anything  that  impedes  the 
execution  of  that  purpose  should  be  discontinued. 

In  conclusion,  I  urge  the  Committee  to  report  favorably  the  Lent  Constitu- 
tional Amendment  proposal,  II..T.  Res.  620,  or  my  own  proposal,  H.J.  Res.  504, 
both  of  which  call  for  a  Constitutional  Amendment  to  prohibit  forced  assign- 
ment to  schools  because  of  race,  creed  or  color. 

The  need  for  quality  education  in  all  schools  is  apparent.  Education  is  not 
enhanced  by  massive  busing  purely  for  purposes  of  racial  balance.  Let's  put 
a  stop  to  the  excessive  busing  now  beofre  we  do^^troy  the  very  educational  oppor- 
tunity which  we  so  desire  for  all  children. 

Mr.  Chairman.  I  thank  you  for  the  opportunity  to  appear  before  you  and 
your  Committee  today. 


Statement  of  Hon.  G.  V.  Montoomery,  a  U.S.  Representative  in  Congress 
From  the  State  oc  Mississippi 

Thank  you  for  allowing  me  to  express  my  support  for  n  Constitutional  Amend- 
ment, such  as  proi)osed  by  II.J.  Res,  620,  which  would  protect  the  concept  of 
neighborhood  schools  and  establish,  for  all  time,  a  uniform  national  policy  on 
school  desegregation. 

Since  the  federal  courts  have  seen  flt  to  disregard  the  express  legislative  pr , 
hibitions  contained  in  the  Civil  Rights  Act  of  1904,  which  unequivocally  prohibit 
"any  ofllcial  or  any  ccmrt  of  the  United  States  from  requiring  the  transportation 
of  pupils  from  one  school  to  another  in  order  to  achieve  a  racial  balance",  it  now 
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becomes  incumbent  upon  the  legislative  branch  of  the  government  to  piotect  the 
people  of  this  Nation  from  these  arbitrary  decisions. 

The  people  of  this  Nation,  who  are  overwhelmingly  opposed  to  forced  busing 
to  achieve  a  racial  balance,  are  rightfully  entitled  to  equal  protection  under  the 
laws.  Furthermore,  when  the  courts  of  this  Nation  disregard  express,  unequivocal 
provisions  of  law  to  justify  their  own  personal  philosophical  ends  and  usurp  the 
authority  of  the  legislative  branch  of  government,  it  is  appropriate  and  timely 
that  affirmative  action  be  taken  by  the  legislative  branch  of  goveniment  to  cor- 
rect this  intolerable  situation  by  passage  of  a  Constitutional  Amendment. 

For  too  long  this  Nation  has  endured  the  double  standard  sanctioned  by  the 
Supreme  Court  of  de  facto  and  de  jure  segregation.  As  the  situation  exists,  de 
jure  segregation  is  absolutely  forbidden  and  de  facto  segregation  is  accepted 
as  a  fact  everyday  life.  Notwithstanding  some  of  the  arguments  that  the 
Southern  de  jure-Northem  de  facto  distinction  has  been  rendered  void  by  the 
courts  finding  de  jure  segregation  in  some  Northern  and  Western  cities,  I  can 
count  those  cases  on  one  hand.  There  remain  those  hundreds  of  cities  in  the 
North  and  West  with  their  predominantly  black  areas  and  white  suburbs  which 
have  the  Court's  tacit  blessing  of  de  facto  segregation — something  the  Supreme 
Court  refuses  to  touch.  In  fact,  the  Court  said  in  Sicann  v.  Charlotte-Mecklenherg 
Board  of  Education,  "it  might  well  be  desirable  to  assign  pupils  to  schoob  .learest 
their  homes."  Thus,  the  Court  has  sanctioned  a  standard  in  the  North  that  it 
has  forbidden  in  the  South.  This  hypocritical  approach  is  compounded  in  light 
of  recent  surveys  that  show  significant  integration  in  the  South  and  continuing 
re-segregation  in  the  North.  But  the  Court  forgets  that  the  rationale  <  the 
Brown  v.  Board  of  Education  decision  is  also  applicable  to  de  facto  segregation 
and  renders  the  distinction  between  de  facto  and  de  jure  segregation  illusory. 
The  Court  said  in  Brown  that  "segregation  of  white  and  colored  children  in 
public  schools  has  a  detrimental  effect  ui>on  the  colored  children."  While  the 
Court  pointed  out  that  the  impact  is  greater  when  it  has  the  sanction  of  law» 
the  Brown  decision  nevertheless  turned  on  the  sociological  effects  of  segregation. 
This  was  the  basis  of  the  decision  because  the  history  of  the  "equal  protection" 
clause  was  inconclusive  and  the  Court  "looked  instead  to  the  effect  of  segregation 
itself  on  public  education." 

Mr.  Chairman,  I  know  of  no  sociologists  who  say  the  adverse  effects  of  segre- 
gation are  limited  to  de  jure  segregation.  Instead,  I  think  the  effects  are  identical 
in  all  parts  of  America.  But  the  Court's  analysis  is  that,  residential  segregation 
in  the  North  was  accidental  or  de  facto,  and  that,  somehow,  made  it  better  than 
the  legally  supported  de  jure  segregation  of  the  South.  It  is  a  hard  distinction 
for  Uack  children  in  totally  segregated  schools  in  the  North  to  understand.  Can 
anyone  explain  it? 

Northerners  have,  for  years,  been  doing  a  great  deal  of  pious  moralizing  about 
segregated  schools  in  the  South,  while  passing  off  their  segregated  schools  as 
being  a  result  of  residential  segregation,  and  thus  de  facto.  It  is  indeed  amusing 
to  hear  the  excuses  as  to  why  Northern  white  children  sihouldn't  be  bused  out 
of  their  neighborhoods.  ^Vhen  Southerners  made  these  same  arguments,  it  was 
denounced  as  a  subterfuge  and  smokescreen  for  segregation ;  yet  these  very  argu- 
ments have  suddenly  obtained  a  great  deal  of  merit  and  validity 

Let  me  predict  that,  should  the  Court  make  the  Stvann  ruling  applicable  to  the 
entire  Nation  as  well  as  the  South,  H.J.  Res.  620  would  pass  the  Congress  in  a 
matter  of  hours. 

The  children  of  America  are  not  pawns  of  the  State.  The  parents  and  tax- 
payers of  this  Nation  i<end  their  children  to  school  to  be  educated.  They  do  not 
.send  their  children  to  school  to  be  used  in  social  experimrntation. 


Statement  op  the  Southern  States  Industrial  Council 

Chairman  Celler  and  members  of  House  Judiciary  SulxcHnmittee  No.  r> :  The 
Southern  States  Industrial  Council,  a  business  organisation  representing  ap- 
proximately 3,000  member  conipiinies  nationwide,  is  p1eaf«ed  to  have  an  opportu- 
nity to  submit  a  statement  urging  approval  of  a  Constitutional  amendment 
prohibiting  forced  busing  of  school  children  to  achieve  racial  balance. 

SSIC  menil)er  companies  employ  more  than  ;i,000,000  i»eople.  We  believe  the 
Council's  views  cm  the  is<iie  before  this  SulKommittee  reflect  not  only  those  of 
the  executives  of  these  companies,  but  also  of  the  majority  of  the  employ(»es, 
with  whom  they  are  in  continual  communication.  Furthermore,  most  of  the 
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business  leaders  associated  with  the  Coumnl  are  commimlty  leaders  in  close 
touch  with  the  sentiments  of  residents  of  their  home  communities. 

In  the  judgment  of  the  SSIC,  a  Constitutional  amendment  is  needed  to  stabilize' 
the  public  school  situation  in  the  country  and  to  prevent  deterioration  of  com- 
munity relations  and  community  valuer.  Both  the  courts  and  federal  agencies  have 
required  busing  in  order  to  achieve  racial  balance  in  the  school,  thereby  caus- 
ing nationwide  distress  among  parents  of  both  races. 

It  is  the  iwsition  of  the  .S«IC  that  the  function  of  public  schools  is  to  impart 
academic  instruction  and  to  prepare  young  people  for  a  productive  life.  L'n- 
fortunately,  the  courts  and  the  Department  of  Health,  Kducution  and  Welfare 
have,  on  umny  occasions,  sought  to  use  the  schools  for  purposes  of  social  trans- 
formation. This  is  not  a  proper  use  of  educational  institutions  ami  is  not  ap- 
proved by  the  people  or  warranted  under  the  Omstitution  of  the  United  States 
and  the  constitutions  of  tho  fifty  stati*s.  Schools  are  not  proiwrly  utilized  as  social 
laboratories,  and  when  they  are  so  used,  the  result  is  strife,  bitterness,  and  ero- 
sion of  the  quality  of  education. 

Nothing  would  be  more  effective  in  giving  Ameircan  school  children  a  qual- 
ity education  than  approval  of  a  Constitutional  amendment  forbidding  forced 
busing,  which  is  inimical  to  a  good  school  situation. 

The  threat  of  forced  busing  has  caused  acute  distress  among  the  American 
people.  Parents,  imderstandably,  are  bitterly  opposed  to  the  transportation  of 
their  children  over  long  distances  during  rush  hours,  siiuplv  to  create  a  melting 
pot  effect  in  the  classroo  n.  Not  only  is  the  safety  of  children  jeopardized  bv 
extended  busing,  but  the  time  involve<l  makes  iiece;ssary  the  elimination  of  pro- 
grams and  extracurricular  activities  important  to  the  educational  process. 

Constant  jugghng  of  school  districts,  merging  of  schools  and  districts,  and 
revamping  of  bus  routes  and  .schedules  in  order  to  achieve  an  arbitrary  mix  in 
the  classroom  result  in  an  increase  of  tensions  in  schools  and  entire  communities. 
Parents,  disturbwl  by  the  busing  situation,  an;  inclined  to  shift  their  residence 
to  communities  or  areas  where  busing  is  not  rt quired.  Thus,  busing  is  the  major 
factor  in  the  destabilization  and  unsettling  of  neighborhoods  and  towns  and 
citie^s. 

Indeed,  it  is  clear  that  the  entin*  suburban  world  in  the  United  States — the 
areas  that  provide  imiwrtant  tax  revenues  and  community  leadershii)— is  threat- 
ened by  the  federal  government  s  obsession  with  forced  busing.  Parents,  tax- 
payers, and  other  citizens  have  a  right  to  sensible  public  school  policies  that 
promote  harmony  and  sound  education.  The  pursuit  of  suburbanites,  through 
the  medium  of  forced  busing,  is  destructive  of  harmony  and  ruinous  to  the 
developments  of  minds  and  skills.  Moreover,  forced  i  using  is  another  example 
of  the  profoundly  hurtful  interference  cf  federal  autl,«>rities  in  the  local  school 
situation.  Busing  is  a  virtual  guarantee  that  the  ne'.jihborhood  school,  part  of 
the  bedHKk  of  American  education  in  the  past,  will  be  completely  eliminated. 

The  a nti -busing  amendment,  therefore,  shouhl  be  seen  *  •  Congress  and  the 
l)eoplcas  imrt  of  a  common  sense  movement  to  return  pubilc  sch(M)l;-  to  their  true 
educational  mission,  emphasizi.ig  use  of  the  classroom  for  learning,  instead  of 
compulsory  associatioi!  and  sociological  reconstruction. 

The  Southern  States  Industrial  Council  urges  that  tiiis  Subcommittee  and 
the  full  Judiciary  Connuittee  rejiort  out.  with  reconunendation  for  passage,  H.J. 
lies.  020  by  Uepresentative  Norman  F.  U»nt,  providing  for  a  Constitutional 
amendment  whose  effect  will  be  to  prohibit  forced  busing  of  school  children  to 
achieve  racial  balance. 


Statement  of  the  League  op  Women  Voters  op  Jefferson  Parish,  Metairib;,  La. 

anti-busino  statement 

Jefferson  Parish,  acting  under  court  order,  initiated  a  plan  of  busing  student*; 
for  racial  bf '-.ace  in  Sei>temher,  1071.  .Jefferson  has  for  the  most  part  bused  its 
students  to  school  hut  individnat  district  lines  wen>  snrreptiously  drawn  to  have 
the  smallest  possible  amount  of  integration  in  the  elementary  and  middle  .schools. 
(High  schools  are  consolidated  on  each  Imnk  of  Jefferson  and  are  further  segre- 
gated by  sex.)  Another  factor  leading  to  small  amounts  of  integration  is  the 
fairly  easy  manner  in  which  white  students  were  allowed  to  transfer  from  pre- 
dominately black  schools.  With  tliese  iwints  in  mind,  a  suit  was  filed  based  on 
the  Swann  decision. 


1080 


The  school  board  has  fought  this  decision  but  reiuctantly  implemented  the 
plan.  There  was  opposition  by  a  group  of  Me^airie  residents  who  formed  an  or- 
ganization called  "Operation  Bus  Stop",  It  was  the  expressed  desire  of  this 
group  to  stop  the  orderly  process  of  the  opening  of  school  and  defy  the  court- 
ordered  busing. 

School  opened  on  schedule.  There  was  no  violence  as  had  been  predicted.  There 
was  no  wholesale  dropping  out  of  students  and/or  transfer  of  students  to  private 
or  parochial  schools.  There  was,  however,  a  decline  in  student  enrollment  but  this 
has  been  explained  by  normal  attrition  and  a  declining  birthrate. 

In  the  six  months  since  school  has  begun,  there  has  been  no  trouble  which  can 
be  directly  related  to  busing.  We  have  ccmtacted  a  principal  of  a  formerly  pre- 
dominately black  elementary  school  and  he  has  borne  out  the  fact  that  there 
have  been  no  problema  An  assistant  principal  at  another  formely  predominately 
black  middle  school  has  said  that  there  have  been  no  problems.  It  may  be  noted 
that  this  middle  school  was  one  of  the  focal  points  of  "Operation  Bus  Stop", 
Parents  of  students  now  attending  this  school  have  expressed  satis&ction  and 
are  giving  support  to  the  school  by  participating  In  PTA  and  sdiocd-related 
activities. 

We,  in  Jefferson  are,  show  .ig  that  busing  can  work  and  is  working.  While  you 
may  find  support  for  an  anti*busing  amendment  in  Jefferson,  we  must  ask  what 
is  the  alternative?  We  cannot  accept  a  ^tum  to  a  dual  system  of  education. 
There  is  no  truth  the  idea  of  "separate  but  equal".  For  the  time  being,  there 
really  is  not  an  alternative  to  basing. 

There  la  another  significant  reason  for  opposition  to  the  anti-busing  amend- 
ment. The  Constitution  of  the  United  States  is  not  a  document  which  should  be 
tampered  with  for  purely  emotional  reasons.  Our  constitution  was  amended  only 
one  time  to  solve  a  purely  social  problem.  The  only  result  was  chaos  and  the 
eventual  passing  of  another  amendment  to  revoke  the  original  amendment  This, 
of  course,  was  prohibition. 

We  cannot  be  so  naive  to  believe  that  the  passing  of  an  anti-busing  amend- 
ment will  be  the  panacea  that  the  public  desires.  The  passing  of  this  amendment 
will  only  create  more  problems.  We  cannot  let  emotions  be  the  guide.  Reason 
must  triumph. 


Statement  of  the  League  of  Women  Voters  or  Michigan— DEXRorr,  Mich, 

The  many  attempts  to  amend  the  U,S,  constitution  to  forbid  school  busing  to 
desegregate  have  given  an  air  of  respectability  to  those  in  Michigan  who  wish 
to  perpetuate  a  segregated  society. 

Our  state  legislature  has  felt  itself  pressured  by  political  winds  to  the  extent 
that  75  of  our  110  representatives  recently  co-sponsored  a  Joint  resolution  to 
amend  the  Michigan  constitution  to  forbid  assignment  as  well  as  transportation 
of  school  children  to  desegregate  schools. 

The  national  legislative  furor  concerning  school  busing  has  polarized  com- 
munity opinion  in  this  state.  Attempts  to  reform  the  financing  of  education  in 
Michigan,  a  truly  crucial  subject  here,  have  taken  a  very  decided  back  seat  in 
the  whole  hysterical  atmosphere  of  busing,  or  else  have  become  linked  in  people's 
minds  with  attempts  to  desegregate  schools.  Chances  of  making  substantial 
reforms  in  our  system  of  financing  schools,  a  subject  that  is  vital  to  every  citizen 
in  our  state,  are  growing  slim  because  of  misunderstandings  about  the  whole 
general  subject  of  school  busing. 

Pontine  and  Kalamazoo  are  two  school  systems  operating  imder  court  or<lered 
busing  to  desegregate.  Both  are  making  satisfactory  progress  and  community 
acceptance  is  growing  dally. 

The  Lansing,  Jackson,  and  Saginaw  public  schools  are  presently  each  attempt- 
ing to  draw  up  school  attendance  plans  that  further  desegregate  their  schools. 
None  of  the  systems  is  under  any  court  direction  to  do  so.  These  conmiunities 
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are  finding  it  difficult  to  even  talk  about  their  plans  because  possibilities  of  con- 
stitutional amendments  are  acting  as  a  divisive  force  in  the  community.  Obvious- 
ly these  attempts  are  counter-productive  to  such  communities  who  are  positively 
trying  to  move. 

If  busing  as  a  total  of  desegregation  is  prohibited  or  made  almost  impossible 
to  use,  many,  many  school  districts  will  be  deprived  of  the  means  to  begin  integro- 
tion  plans. 

We  cannot  believe  that  the  citizens  of  this  country  are  willing  to  tuni  away 
from  the  progress  that  has  been  made  since  the  painful  early  day«  following 
the  Brown  court  decision  and  sentence  ms  once  more  to  the  spector  of  two  separate 
societies  in  this  country.  Indeed  we  can  not  help  but  feel  that  if  positive  leader- 
ship is  not  forthcoming  from  the  national  level  on  this  issue  of  desegregation, 
we  stand  in  danger  of  fulfilling  the  prophecies  of  the  Kemer  Report. 

Members  of  the  League  of  Women  Voters  of  Michigan  urge  each  and  every 
member  of  Congress  to  do  all  in  their  power  to  see  that  integration  in  our  schools 
continues  to  move  forward. 


Statement  op  the  League  of  Women  Voters  of  New  Castle,  Pa. 

Anti'busing  amendments  endorse  arbitrary  prohibitions  which  are  designed  to 
inhibit  the  orderly  progress  of  legally  and  voluntarily  integrating  our  nation*s 
schools. 

Aiiti-busing  amendments  place  the  burden  of  desegregation  on  blacks,  and  such 
amendments  avoid  the  hard  fact  that  busing  is  the  only  way  to  desegregate  large- 
city  systems. 

Here  in  New  Castle,  Pennsylvania,  talk  of  "quality  education*'  as  a  substitute 
for  desegregation  doe.s  not  ring  true,  for  the  one  elementary  school  which  has 
a  non-white  enrollment  alwve  the  percentage  mc  dated  by  the  state  Human  Rela- 
tions Commission  has  had  an  on-going  program  for  many  years  for  ''quality  edu- 
cation*\  This  includes  a  plant  equal  to  or  better  than  the  other  predominantly 
white  schools  in  the  city,  qualified  teachers,  innovative  programs,  and  a  quali- 
fied, respected  black  principal.  The  children  nonetheless  enter  integrated  junior 
high  schools  considerably  behind  their  white  peers. 

Even  those  black  parents  in  New  Castle  who  are  not  receptive  to  large-scale 
busing  react  to  anti-busing  amendments  for  what  they  are — racist. 

Here  iu  New  Castle  as  elsewhere  in  the  country  there  is  an  inescapable  tie 
between  housing  patterns  and  the  racial  make-up  of  schools.  Solutions  require 
more  than  local  initiative:  strong  federal  and  state  leadership  is  vital.  The  panic 
of  the  anti-busing  amendments  is  the  antithesis  of  creative  leadership. 

Tampering  with  the  Constitution  or  with  hard-won  gains  in  integration  of 
schools  in  order  to  stop  busing  would  prove  most  destructive  in  white-minority 
group  relations.  After  all,  it  is  well' known  what  previous  uses  of  busing  have 
been— to  get  rural  children  to  more  efficient  consolidated  schools,  to  transport 
suburban  children  to  their  excellent  schools,  to  provide  city  children  a  safer 
mothod  of  getting  to  school.  No  one  would  argue  that  busing  such  children  is 
unworthy  of  the  cost  involved.  Neither  do  people  argue  against  distance  if  the 
srhool  is  efficient  or  excellent. 

As  busing  has  l>een  an  essential  first  step  in  reaching  quality  education  for 
numerous  rural  and  suburban  children,  so  is  busing  an  essential  first  step  in 
reaching  quality  education  for  the  urban  poor. 

Mr.  Brooks.  The  committee  stands  adjourned,  to  reconvene  at  the 
call  of  the  Chair. 

(Whereupon,  at  2:50  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene subject  to  call  of  the  Chair.) 
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WEDNESDAY,  APRIL  12,  1972 

House  of  Representatives, 
Subcommittee  No.  5  of  the 
Committee  on  the  Judiciary, 

Washington^  D.C. 


The  suboommltstee  met  at  10  a.m.,  pursuant  to  recess,  in  room  2141, 
Rayburn  House  Office  Building,  Hon.  Emanuel  Celler  (chairman  of 
the  subcommittee) ,  presiding. 

Present:  Representatives  Celler,  Brooks,  Hungate,  Mikva,  Mc- 
Culloch,  Poff,  Hutchinson,  and  McClory. 

Staff  members  present:  Benjamin  L.  S^elenko,  general  counsel; 
Franklin  G.  Polk,  associate  counsel ;  and  Herbert  E.  Hoffman,  counsel. 
Chairman  Celler.  The  meeting  will  come  to  order. 
Today  Subcommittee  No.  5  resumes  its  hearings  on  the  problems 
of  school  desegregation  and  pupil  transportation  as  a  means  of 


Since  our  last  meeting  on  March  16,  President  Nixon  spoke  on 
national  television  and  recommended  two  legislative  measures  to  the 
Congress,  One  of  these,  the  so-called  Student  Transportation  Mora- 
tarium  Act  of  1972  (H.R.  13916),  has  been  referred  to  this  commit- 
tee and  will  be  considered  along  with  other  legislation  and  proposed 
an^mdments  to  the  Constitution  on  the  subject.  The  second  proposal, 
the  so-called  Equal  Educational  Opportunities  Act  (H.R.  13915), 
has  been  referred  to  the  Committee  on  Education  and  Labor. 

The  morutorium  bill  is  reminiscent,  I  must  confess,  of  an  earlier 
proposal  which  I  opposed  at  the  time,  to  enlarge  the  size  of  the 
Supreme  Court.  That  proposal  was  made  when  certain  decisions  of 
the  High  Court  were  widely  criticized  during  the  administration  of 
Frankhn  Delano  Roosevelt. 

It  seemed  to  me  that  the  court-packing  plan  was  an  unwarranted 
attack  on  the  integrity  of  the  Federal  courts  and  I  must  say  the 
President  never  forgave  me  for  that  view.  The  busing  moratorium 
bill  which  is  now  before  this  committee  appears  to  reflect  similar  lack 
of  confidence  in  the  capacity  of  the  Federal  judiciary  properly  to 
implement  constitutional  protections. 

It  has  been  charged  by  some  that  the  Federal  courts  have  dis- 
regarded explicit  provisions  of  the  Civil  Rights  Act  of  1964  when  they 
ordered  school  districts  to  dismantle  their  dual  school  systems. 

It  has  been  charged  that  the  Federal  courts  have  ordol-ed  bushig  of 
school  pupils  to  achieve  racial  balance.  I  shall  ask  the  Acting  Attorney 
General  whether  he  shares  these  views,  and  if  he  does,  to  ftirnish  illus- 
trative court  decisions  to  the  subcommittee. 


,  :<  [  am) 
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The  Cliair  has  written  to  a  number  of  nationally  recognized  au- 
thorities on  constitutional  law,  requesting  their  views  and  comments 
on  the  Presidents  busing  moratorium  proposal.  Replies  have  been 
received  from  Prof.  Alexander  Bickel  of  Yale  Law  School;  Profs. 
Harold  Horowitz  and  Kenneth  Karst  of  UCLA  Law  School;  and 
Prof.  Milton  Katz  of  Harvard  Law  School.  Each  of  these  comments 
expresses  objections  to  the  busing  moratorium  bill  on  constitutional 
grounds. 

Copies  of  these  letters  together  with  copies  of  H.R.  13916  and  H.R. 
U915  and  the  President's  message  to  Congress  on  busing  will  be 
placed  in  the  record  at  this  point. 

(The  documents  referred  to  follow :) 

Univessitt  of  California,  Los  Angeixs, 

School  of  Law, 
Lo8  Angeles,  Calif.,  March  30, 1972, 

Hon.  Emanuel  Celleb, 
Chairman^  Committee  on  the  Judiciary, 
U,8.  House  of  Representatives, 
Washington,  B.C. 

My  Dear  Mb.  Celleb:  This  is  in  response  to  your  letter  asking  for  my  com- 
ments on  H.R.  13916,  the  ''Student  Transportation  Moratorium  Act  of  1972."  I 
have  asked  my  coUeague,  Kemieth  Karst,  to  join  me  in  responding. 

It  would  not  be  wise,  we  believe,  to  enact  this  legislation.  We  base  this  con* 
elusion  on  a  weighing  of  the  iM)tential  benefit  and  harm  which  would  result  from 
adoption  of  the  moratorium. 

This  bill  would  stay  the  implementation  of  the  transportation  aspects  of  any 
order  of  a  federal  court  entered  after  enactment  of  H.R.  13916  until  July  1, 
1973,  or  the  enactment  of  legislation  such  as  H.R.  13915.  The  stay  is  said,  in  Sec. 
2(a)  (5),  to  be  needed  because  there  is  a  substantial  likelihood  that  i)ending  con- 
sideration by  the  CJongress  of  H.R.  13915  many  local  educational  agencies  wUl  be 
required  to  implement  desegregation  plans  ''that  impose  a  greater  obligation  than 
required  by  the  fourteenth  amendment  and  permitted  by"  H.R.  13915.  Considera- 
tion of  the  moratorium  proposal  requires,  therefore,  an  understanding  of  the 
provisions  of  H.R.  13915. 

H.R.  13915  declares  that  only  dual  school  systems  (deUberate  segregation) 
and  the  "vestiges'*  of  dual  systems  are  violations  of  the  equal  protection  clause. 
Failure  to  attain  racial  balance,  and  the  assignment  of  students  to  the  schools 
nearest  their  places  of  residence  are  said,  in  sections  202  and  203,  not  to  be 
denials  of  equal  educational  ofpportunity.  The  use  of  tran^rtation  of  students 
as  a  remedy  for  denial  of  equal  educational  opportunity  is  narrowly  restricted 
by  sections  402  and  403.  H.R.  13915  thus  states  congressional  interpretations 
of  the  equal  protection  clause  of  the  fourteenth  amendment,  with  declarations 
that  only  some  types  of  racial  separation  in  the  public  schools  are  in  violation 
of  the  amendment,  and  that  some  types  of  remedies  for  unconstitutional  state 
action  shall  not  be  given  effect.  On  the  first  of  these  questions  the  Omgress  would 
be  declaring  an  interpretation  of  the  Constitution  on  an  issue  on  which  the 
United  States  Supreme  Court  has  not  yet  ruled.  On  the  sec(md  of  the  questions 
the  Congress  would  be  declaring  that  the  Court's  interpretation  of  the  equal 
protection  clause  in  the  Swann  case  should  no  longer  be  given  effect  There 
are,  of  course,  substantial  questions  whether  this  legislation  would  be  constitu- 
tional, in  light  of  the  much-discussed  statements  in  the  opinions  in  Katzenhach 
V.  Morgan  and  Shapiro  v.  Thompson, 

What  the  proposed  moratorium  would  accomplish  would  be  effective  tem- 
porary enactment  of  the  very  substantive  provisions  of  H.R.  13915  whose  con- 
stitutionality is  dubious.  The  Congress  would  be  declaring  that,  pending  its  own 
iVliberation  of  these  serious  constitutional  issues,  the  constitutional  rights  of 
school  children  are  to  be  deferred.  But  in  the  case  of  a  school  child,  whose 
edt nation  goes  on  from  year  to  year  until  graduation,  to  "defer"  a  right  means 
the  lenial  of  the  right.  During  the  congressional  deliberations  on  H.R.  13915, 
we  believe  that  Congress  should  leave  the  Swann  decision  undisturbed.  For  the 
same  reafions.  Congress  should  not,  as  an  "interim"  measure,  prevent  federal 
courts  fron.  using  the  remedy  of  transportation  in  cases  in  which  those  courts 
find  constitutional  violations  with  respect  to  "de  facto"  school  segregation. 


1085 


,The  issues  before  your  CJommittee  with  tespect  to  the  proposed  moratorium, 
in  other  words,  are  not  separable  from  the  issues  concerning  HR.  13915  itself. 
The  denial  of  constitutional  rights  should  not  casually  be  enacted.  There  is  great 
potential  harm,  real  and  symbolic,  in  telling  black  children.  North  and  South, 
that  the  Congress  is  deliberating  on  whether  it  should  deny  them  a  desegrega- 
tion remedy,  that  if  Congress  does  deny  that  remedy  there  is  a  considerable 
likelihood  the  denial  of  the  remedy  will  be  held  to  be  unconstitutional,  and  that 
in  the  meanwhile  the  Congress  is  going  to  deny  them  that  remedy..  This  harm, 
we  believe,  plainly  outweighs  any  benefit  (benefit  to  whom?)  to  be  gained  from 
a  moratorium. 
Sincerely, 

Habold  W.  Hobowitz, 

Professor  of  Law. 

Kenneth  L.  Kabst, 

Professor  of  Low. 


Law  School  of  Habvabd  Univebsitt, 

Cambridge,  Mass.,  April  5. 1972. 

Hon,  Emanuel  Celler, 

Chairman,  Judiciary  Committee,  U.8.  House  of  Representatives,  Rayhum  House 
Office  Building,  Washington,  B.C. 
Dear  Conoeessman  Cellfb  :  I  am  writing  to  recommend  that  you  use  your 
office  and  influence  to  oppose  President  Nixon's  recently  introduced  bills,  the 
^  Student  Transportation  Moratorium  Bill'*  and  the  bill  "To  Further  the  Achieve- 
ment of  Equal  Educational  OK>ortunity".  I  have  read  and  analyzed  both  bills 
with  care. 

The  President's  proposed  measures  do  not  seek  to  have  Congress  regulate  al- 
leged excesees  In  the  mandatory  reassignment  of  pupils  and  In  busing  In  a  selec- 
tive and  sensible  way.  On  the  contrary,  they  seek  to  place  far-reaching,  rigid,  and 
mechanical  limitations  on  the  exercise  of  judgment  by  courts,  government  de- 
partments and  administrative  agencies  alike.  In  effect,  the  President's  bills  would 
seek  to  counter  alleged  excesses  In  a  good  direction  by  replacing  them  with  clear 
excesses  In  a  bad  direction. 

I  recognize  that  serious  questions  about  various  aspects  of  bushig  have  been 
raised  by  conscientious  citizens,  both  black  and  white.  In  the  administration  of 
any  policy,  however  wise  and  Important.,  U  'j  possible  for  administrators — or 
courts— at  times  to  take  steps  that  ix^f^  uunecessarr  an!  misdirected.  In  such 
cases,  the  appropriate  remedy  would  be  to  Insist  on  go<«  i  sense  and  good  judg- 
ment, not  to  throw  out  the  baby  with  the  :>ath. 

The  situation  calls  for  moderation,  c'  -eful  judgment,  uud  a  painstaking  selec- 
tion of  appropriate  targets.  The  Preslder  t  proposes  to  brh.g  up  two  blunderbusses 
to  fire  In  all  directions. 
Sincerely  yours, 

Milton  Katz, 
Ht  i.  i/  w.  •  .mson,  Professor  of  Law, 
Director,  International  Legal  Studies, 


Yale  Law  Schooa^ 
New  Have  i.  Conn.,  April  7,  1972. 

Hon.  Emanuel  Celler, 

t/.g.  House  of  Representatives 

Committee  on  the  Judiciary, 

Washington,  D,C.  -jk 

Dear  Mr.  Chairman  :  I  have  been  away,  and  so  have  been  unable  to  make  an 
eariler  answer  to  your  letter  of  March  21  concerning  H.R.  13916,  the  President's 
moratorium  bill. 

In  my  judgmenN  the  constitutional  validity  of  the  moratorium  depends  In  the 
first  Instance  on  the  constitutionality  of  the  mandatory  provisions  of  the  Presi- 
dent's second  bill,  H.R.  13015.  legislative  moratoriums,  forgiving  repayments  of 
debts  or  of  interest  on  debts  for  the  time  l)elng,  have  been  upheld  In  the  past, 
when  they  have  been,  on  the  ground  that  legislatures  have  iwwer  to  regulate 
the  property  Interests  of  creditors;  not— short  of  the  martial  law  situation— on 
any  general  groimd  that  the  legislature  may  temporarily  Ktop  a  court  from  doing 
something  that  the  legislature  has  no  jwwer  to  prevent  ijermanently.  Of  course, 
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if  Ck>ngTes8  can  pennanenUy  forbid  busing  below  the  sixth  grade  or  across  district 
lines,  it  may  forbid  it  temporarily.  But  if  not,  the  question  has  to  be  whether 
Congress  \h  credibly  in  train  of  doing  sometliing  else,  which  is  within  its  consti- 
tutional power,  and  which  exigently  requires  the  courts  to  stay  their  hands  tem- 
porarily in  order  to  enable  Congress  to  achieve  its  end.  (The  declarative,  admoni- 
tory and  financial  provisions  of  H.R.  13915  can  scarcely  be  deemed  exigently  to 
re^iuire  a  moratorium.)  Unless  the  question  is  put  this  way,  rather  closely  and 
with  built-in  qualifications,  the  argument  in  behalf  of  the  moratorium,  whatever 
its  trappings,  necessarily  boils  do\vn  to  the  claim  that  Congress  always  has 
plenary  power  to  susjHjnd  enforcement  of  Constitutional  rights.  But  the  "judi- 
cial power  of  the  United  States"  is  vested  by  Article  HI  of  the  Constitution  in  the 
courts,  not  in  Congress,  and  ever  since  John  Marshall's  deciKion  in  Marbury  v. 
Madison^  the  judicial  power  has  been  held  to  be  supreme  over  the  legislative,  so 
far  as  the  application  and  enforcement  of  the  Constitution  is  concerned.  Since 
the  Court  cannot  be  asked  to  guess  what  Congres.s  might  have  a  mind  to  do,  or 
to  deliver  an  advance,  abstract  judgment  on  the  constitutionaHty  of  hypothetical 
future  laws,  1  would  tliink,  moreover,  that  no  plausible  claim  for  the  validity  of 
a  moratorium  can  be  made  unless  the  moratorium  is  attached  to  the  very  legisla- 
tion  which,  in  the  view  of  Congress,  renders  it  exigent. 

Everything  hangs,  therefore,  on  the  validity  of  the  mandatory  provisions  of 
the  second  bill.  The  strongest  proposition  supporting  the  constitutionality  of 
Ihese  provisions  is  that  even  where  individual  constitutional  rights  are  in 
uuestion.  Congress,  though  it  cannot  overrule  the  judicial  definition  of  the 
substance  of  those  rights,  has  power  to  prescribe  appropriate  remedies  for 
efTectuating  them,  and  to  forbid  the  courts  to  employ  other  remedies.  But  the 
line  between  substance  and  remedy  is  not  so  clear  as  this  proposition  would 
have  it.  As  the  late  Professor  Henr>'  M.  Hart  Jr.  pointed  out,  "the  denial  of  one 
rt»medy  while  another  is  left  open,  or  the  substitution  of  one  [remedy]  for 
another  is  very  different"  from  the  "denial  of  any  remedy."  Hart  and  Wechsler, 
The  Federal  Courts  and  the  Federal  System  312. 313  ( 195!J) . 

In  a  companion  case  to  the  Stcann  case  of  last  spring  {North  Carolina  State 
Board  of  Education  v.  Stcann) ,  the  Supreme  Court  had  before  it  North  Caro- 
lina statute  that  provided  as  follows : 

"No  student  shall  be  assigned  or  comi)elled  to  attend  any  ^hool  on  account 
of  race,  creed,  t-olor  or  national  origin,  or  for  tlie  puri)Ose  of  creating  a  balance 
or  ratio  of  race,  religion,  or  national  origins.  Involuntary  busing  of  students  in 
mntravention  of  this  article  is  pr(^ibited,  and  public  funds  shall  not  be  used  for 
my  such  busing." 

The  Court  declared  the  statute  unconstitutional  beca^ise  it  operated  "to  hinder 
vindication  of  federal  Constitutional  guarantees.*'  Not  only  the  prohibition  of 
assignments  of  students  on  account  of  race,  but  even  the  prohibition  against 
assignments  for  the  purpose  cf  creating  racial  balance,  said  the  Court,  "must 
inevitably  conflict  with  the  duty  of  school  authorities  to  disestablish  dual  school 
systems/'  For  even  though  racial  balance  was  not  mandated  by  the  C<mstitu- 
tion,  some  ratios  were  likely  in  many  cases  to  be  useful  starting  points  in  the 
shaping  of  a  remedy-  An  absolute  prohibition  of  ratios,  even  as  a  starting  point, 
interfered  unconstitutionally  with  the  shaping  of  appropriate  remedies.  The 
same  was  true  of  the  prohibition  against  busing.  Bus  transportation,  said  the 
Court,  as  it  had  noted  in  its  main  opinion  in  the  Swann  case,  "has  long  been  an 
integral  part  of  all  public  educational  systems,  and  it  i»  unlikely  that  a  truly 
eflfective  remedy  could  be  devised  vvithout  continued  reliance  upon  it.'* 

Is  there  reason  to  think  that  Congress  has  any  more  power  than  the  states 
to  deprive  the  federal  courts  of  a  means  that  the  Supreme  Court  has  said  may 
i)e  essential  for  giving  effect  to  the  Constitutional  rights  declared  in  Broum  v. 
Board  of  Education?  To  bo  sure.  Congress  has  power,  which  the  states  lade,  to 
regulate  the  jurisdi  .ion  of  federal  courts,  and  to  govern  their  procedure  and 
their  choice  of  remedies.  So  it  did  in  the  Norris-LaGuardia  Anti-lrabor  Injunction 
Act  of  1^2,  for  example.  But  there  it  deprived  courts  of  the  jiower  to  grant  a 
remedy  historically  viewed  as  extraordinary.  The  remedy  ordinarily  available 
was  not  aff^ected.  And  in  the  vaist  niunber  of  its  ai^lications,  the  Norri»-La- 
Guardia  Act  was  not  concerned  with  remedies  for  the  denial  of  constitutional 
rights. 

The  short  of  it,  it  seems  to  me,  is  this.  The  Supreme  Court  has  held  that  there 
are  cases  in  which  the  only  effective  remedy  for  school  segregation  is  to  order 
more  extensive  bu^^ing  of  children  below  the  sixth  grade  than  has  been  used 
l)efore,  and  may  hold  tliat  busing  across  district  lines  is  essential.  If  in  such 
a  case,  having  determined  that  but  for  the  more  extensive  busing  or  the  crossing 
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of  district  lines  the  segregation  of  schools  would  go  unremedied,  the  Court  should 
accept  the  command  of  Congress  that  it  may  not  administer  what  it  regards  as 
the  essential  remedy,  the  Court  will  have  accepted  a  more  far-reaching  limitation 
on  judicial  ixiwer,  a  greater  (|ualification  of  the  power  of  judicial  review  estab- 
lished by  3rarhury  r,  Madison  than  ever  before  in  its  history,  greater  than  in  tiu* 
Reconstruction  case  of  Ex  parte  McCardle,  which  is  itself  aberrational,  and 
which  in  coiiimoii  with  the  late  Professor  Hart  I  read  as  a  fairly  narrow  holding. 
Tlieoretically.  to  be  sure,  state  courts  retain  power  to  order  busing  of  any  sort 
iK^low  the  sixth  grade.  But  exercise  of  the  appellate  jurisdiction  of  the  Supreme 
Court  is  restricted  in  this  regard,  in  this  specific  regard  only,  and  with  specific 
substantive  consequences.  And  the  general  Jurisdiction  of  lower  federal  courts, 
otherwise  also  unaltered,  is  also  restricted  in  this  .specific  regard.  The  power  of 
Congress  to  regulate  judicial  jurisdiction  has  never  been  held  to  enable  Con- 
gress to  change  specific  substantive  results.  It  should  not  be,  and  cannot  be—not 
consistently  with  Marhury  t?.  Madison. 
Faithfully  yours, 

Alexander  M.  Biokel. 
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H.  R.  13915 


IN  THE  HOUSE  OF  REPRESENTATIVES 

March  ^,  1972 

Mr.  McCuLixxu!  (for  hinisolf.  Mr.  Qvn%  and  Mr.  Gkr  uj)  R.  Ford)  intixuluceil 
the  following  bill;  which  was  referred  to  the  Committee  on  Kdncatioii  and 
Labor 


A  BILL 

To  further  the  achievement  of  equal  educational  opportunities. 

1  Be  if  enacted  hif  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congre^  avtembledf 

3  That  this  Act  may  be  cited  as  the  "Equal  Educational  Op- 

4  portunities  Act  of  1972". 

5  I'OLTCY  AND  PUKPOSE 

6  Skc.  2.  (a)  The  Congress  declares  it  to  be  the  policy 

7  of  the  United  States  that— 

8  (1)  ^ill  children  enrolled  in  public  schools  are  en- 

9  titled  to  equal  educational  opportunity  without  regard  to 

10  race,  color,  or  national  origin;  and 

11  (2)  the  neighborhood  is  an  appropriate  basis  for 

12  determining  public  school  assignments. 
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1  In  order  to  carry  out  this  policy,  it  is  the  purpose 

2  of  this  Act  to  provide  Federal  financial  assistance  for  edu- 

3  cationally  deprived  students  and  to  specify  appropriate  reme- 

4  dies  for  the  orderly  removal  of  the  vestiges  of  the  dual  school 

5  system. 

6  FINDINGS 

7  Skc.  3.  (a)  The  Congress  finds  that— 

S  (1)  the  maintenance  of  dual  school  systems  in 

^        which  student^  are  assigned  to  schools  solely  on  the 

10  basis  of  race,  color,  or  national  origin  denies  to  those 
students  the  equal  protection  of  the  laws  guaranteed  by 

^2        the  fourteenth  amendment ; 

(2)  the  abolition  of  dual  school  systems  has  been 
virtually  completed  and  great  progress  has  been  made 
and  is  being  made  toward  the  elimination  of  the  vestiges 
of  those  systems; 

(3)  for  the  purpose  of  abolishing  dual  school  sys- 
^®        tems  and  eliminating  the  vestiges  thereof,  many  local 

educational  agencies  have  been  required  to  reorganize 
^        their  school  systems,  to  reassign  students,  and  to  engage 
in  the  extensive  transportation  of  students; 

(4)  the  implementation  of  desegregation  plans 
that  require  extensive  student  transportation  has,  in 


21 
22 
23 


1090 


3 

1  many  cases,  required  local  educational  agencies  to  ex- 

2  pend  large  amounts  of  funds,  thereby  depleting  their 

3  financial  resources  available  for  the  maintenance  or  im- 

4  provemeut  of  the  quality  of  educational  facilities  ajid 

5  iustructiou  piovided; 

6  (5)   excessive  transportation  of  students  creates 

7  serious  risks  to  their  health  and  Siifety,  disnipts  the 

8  educational  proce^ss  carried  out  with  respect  to  such 

9  students,  ami  inipiugos  significantly  on  their  educational 

10  opportunity; 

11  (^)  the  risks  and  harms  created  I)y  excessive  trans- 

12  portation  are  particularly  great  for  children  enrolled  in 

13  the  first  six  grades;  and 

W  (7)   the  guidelines  provided  by  the  courts  for 

15  fashioning  remedies  to  dismantle  dual  school  systems 

16  have  been,  as  the  Supreme  Court  of  the  United  States 

17  has  said,  ''incomplete  and  imperfect,"  and  have  failed 

18  to  establish  a  clear,  rational,  and  uniform  standard 

19  for  deterniiuing  the  extent  to  which  a  local  educational 

20  agency  is  required  to  reassign  and  transport  its  students 

21  in  order  lo  eliminate  the  vestiges  of  a  dual  school  system. 

22  (b)  For  the  foregoing  reasons.  It  is  necessary  and 

23  proper  that  the  Ctmgress,  pursuant  to  the  powers  granted  to 
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1  it  by  the  Constitution  of  the  United  States,  specify  appro- 

2  i)nato  renu^dic^5  for  the  elimination  of  the  vesti<res  of  dual 

3  school  systems. 

4  DECLARATION 

5  Sk(\  4,  The  Congress  declares  that  this  Act  is  the 
G  leijisiation  contemplated  by  section  2  (a)  (4)  of  the  '^Student 

7  Transportation  Moratorium  Act  of  1972/' 

8  TITLE  I-ASvSISTANCE 

9  (  OM'KN'l  KATION  of  KESOUIK'KS  FOR  COMrEXSATORY 

10  EDUCATION 

11  SivC.  101,  (a)  The  Secretary  of  Ilenlth,  Education,  and 

12  Welfare  (hereinafter  in  this  Act  referred  to  as  the  **Secrc- 
l:)  lary")  and  the  Commissioner  of  Education  shall— 

14  (I)  in  the  administration,  consistent  with  the  pro- 

15  visions  thereof,  of  the  program  established  by  title  I 

16  of  the  Elementary  and  Secondary  Education  Act  of 

17  1965;  and 

18  (2)  in  the  administration  of  any  pro«jram  desij?ned 

19  to  assist  local  educational  agencies  in  achieving  de- 

20  segregation  or  preventing,  reducing,  or  eliminating  i«o- 

21  lation  based  on  race   '3olor,  or  national  origin  in  the 

22  public  schools; 

23  take  such  action  consistent  with  ^he  provisions  of  this  title, 

24  as  the  Secretary  deems  necessary  to  provide  assistance  under 

25  such  programs  (notwithstanding  any  provision  of  law  which 
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1  establishes  a  program  described  by  clause  (2)  of  this  sub- 

2  section)  in  such  a  manner  as  to  concentrate,  consistent  with 


4  the  funds  available  for  carrying  ont  snch  programs  for  the 

5  provision  of  basic  instructional  services  and  basic  sn])portive 

6  services  for  educationally  deprived  students. 

7  (b)  A  local  educational  agency  shall  be  eligible  for  as- 

8  sistance  during  a  fiscal  year  under  any  program  described 

9  by  clause  (2)  of  subsection'  (a)  of  this  section  (notwith- 

10  standing  any  provision  of  law  which  establishes  such  pro- 

11  gram)  ifit— 

12  ( 1 )  is  eligible  for  a  basic  grant  for  such  fiscal  year 

13  under  title  I  of  the  Elementary  and  Secondary  Educa- 

14  tion  Actof  1965; 

^5  (2)  operates  a  school  during  such  fiscal  year  in 

16  which  a  substantial  proportion  of  tlic  students  enrolled 

17  are  from  low-income  families;  and 

15  (3)  provides  assurances  satisfact(>''y  to  the  Sccre- 

19  tary  that  ser\'ices  provided  during  such  fiscal  year  from 

20  State  and  local  funds  with  respect  to  each  of  the  schools 

21  described  in  clause  (2)  of  this  subsection  of  such  agency 

22  will  be  at  least  comparable  to  the  services  provided 

23  from  such  funds  with  respect  to  the  other  schools  of 

24  such  agency. 

25  (c)  In  carrying  out  this  section,  the  Secretary  and  the 
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1  Commissioner  of  Education  shall  seek  to  provide  assistance 

2  in  such  a  manner  thatr— 

3  (1)  the  amount  of  funds  available  for  the  pro- 

4  vision  of  basic  instructional  services  and  basic  supportive 

5  services  for  educationally  deprived  students  in  the  school 
^        districts  of  local  educational  agencies  which  receive  as- 

sistance  under  any  program  described  in  clause  (1)  or 
®  (2)  of  subsection  (a)  of  this  section  is  adequate  to  meet 
^        the  needs  of  such  students  for  such  services;  and 

(2)  there  will  be  adequate  provision  for  meeting 
the  needs  for  such  services  of  students  in  such  school 
^2  districts  who  transfer  from  schools  in  which  a  higher 
1^  proportion  of  the  number  of  students  enrolled  are  from 
low-income  families  to  schools  in  which  a  lower  proper- 
ly tion  of  the  number  of  students  enrolled  are  from  such 
1^  families; 

1'^  except  that  nothing  in  this  title  shall  authorize  the  provision 
1®  of  assistance  in  such  a  manner  as  to  encourage  or  reward  the 
1^  transfer  of  a  student  from  a  school  in  which  students  of  his 
2^  race  are  in  the  minority  to  a  school  in  which  students  of  his 

21  race  are  in  the  majority  or  the  transfer  of  a  student  which 

22  would  increase  the  degree  of  racial  impaction  in  the  schools 
2^  of  any  local  education  agency, 

2^         (d)  The  Secretary  shall  prescribe  by  regulation  the  pro- 
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1  portions  of  students  from  low-income  families  to  be  used  in 

2  the  program  established  by  this  title  and  may  prescribe  a 

3  range  of  family  incomes,  taking  into  accoimt  family  size,  for 

4  the  purpose  of  determining  whether  a  family  is  a  low-income 

5  family. 

6  KPFKCT  ON  KNTITLEMKNTS  AM)  ALLOTMENT  FORMULAS 

7  Sec.  102.  Nothing  in  this  title  shall  be  construed  to 
.  8  authorize  the  Secretary  or  the  C(mnnissioner  of  Education 

9  to— 

19  (1)  alter  the  amount  of  a  grant  which  any  local 

11  educalional  agency  is  eligible  to  receive  for  a  fiscal  year 

12  under  title  I  of  the  Elementaiy  and  Secondary  Educa- 

13  tion  Actof  1965;or 

14  (2)  alter  the  basis  on  which  funds  appropriated 

15  for  carrying  out  a  program  described  by  section  101  (a) 

16  (2)  of  this  title  would  otherwise  be  aUotted  or  appor- 

17  tioned  among  the  States. 

18  Seo.  108.  Upon  approval  of  a  grant  to  a  local  educa- 

19  tional  agency  to  carry  out  the  provisions  of  this  title,  the  as- 

20  snrances  required  by  the  Secretary  or  the  Commissioner  of 

21  Education  pursuant  thereto  shall  constitute  the  terms  of  a 

22  contract  between  the  United  States  and  the  local  educational 

23  agency,  which  shall  be  specifically  enforceable  in  action 

24  brought  by  the  United  States. 
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1  TITLE  II-UNLAWFUL  PRACTICES 

2  DKXIAL  OF  KQUAL  KI)U(\VTIOXAL  OPPOKTUNITY 

3  PROHIBITED 

4  Sec.  201.  No  State  shall  deny  equal  edueatioiml  oppor- 

5  tuuity  to  an  individual  on  account  of  his  race,  color,  or 

6  national  origin,  by — 

7  (a)  the  deliberate  segregation  by  an  educational 
3  ngency  of  students  on  the  basis  of  race,  color,  or 
9  national  origin  among  or  within  schools ; 

IQ  (b)  the  failure  of  an  educational  agency  which  has 

11  fonncrly  practiced  such  deliberate  segregation  to  take 

12  affirmative  steps,  consistent  with  title  IV  of  this  Act,  to 

13  remove  the  vestiges  of  a  dual  school  system; 

14  (c)  the  assignment  by  an  educational  agency  of  a 

15  student  to  a  school,  other  than  the  one  closest  to  his 

16  place  of  residence  within  the  school  district  in  which  he 

17  resides,  if  the  assignment  results  in  a  greater  degree  of 

18  segregation  of  students  on  the  basis  of  race,  color,  or 

19  national  origin  among  the  schools  of  such  agency  than 

20  would  result  if  such  student  were  assigned  to  the  school 

21  closest  to  his  place  of  residence  within  the  school  dis- 

22  trict  of  such  agency  providing  the  appropriate  grade 

23  level  and  type  of  education  for  such  student; 

24  (d)  discrimination  by     educational  agency  an  the 
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1  basis  of  race,  color,  or  national  origin  in  the  employ- 

2  ment,  employment  conditions,  or  assignment  to  schools 

3  of  its  faculty  or  staff; 

^  '   (e)  the  transfer  by  an  educational  agency,  whether 

5  voluntary  or  othenjiise,  of  a  student  from  one  school  to 
^        another  if  the  purpose  and  effect  of  such  transfer  is  to 

increase  segregation  of  students  on  the  basis  of  race, 
8  color,  or  national  origin  among  the  schools  of  such 
^        agency;  or  » 

(f)  the  failure  by  an  educational  agency  to  take 

appropriate  action  to  overcome  langu  tge  barriers  that 

impede  equal  participation  by  its  stud  nts  in  its  instruc- 

tional  programs.  ' 

14  RACIAL  BALANCE  NOT  REQUIRED 

15  Sec,  202.  The  failure  of  an  educational  agency  to  attain 

16  a  balance,  on  the  basis  of  race,  color,  or  national  origin,  of 

17  students  among  its  schools  shall  not  constitute  a  denial  of 

18  equal  educational  opportunity,  or  cqnal  protection  of  the  laws. 

19  ASSIGNMENT  ON  XEIGHBORHOOD  BASIS  NOT  A  DENIAL  OP 

20  EQUAL  EDTTPATIONAL  OPPORTUNITY 

21  Sec.  203.  Subject  to  the  other  provisions  of  this  title, 

22  the  assignment  by  an  educational  agency  of  a  student  to  the 

23  school  nearest  his  place  of  residence  which  provides  the 

24  appropriate  grade  level  and  type  of  education  for  such  student 
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1  is  not  a  denial  of  equal  educational  opportunity  unless  such 

2  assignment  is  for  the  purpose  of  segregating  students  on  the 

3  basis  of  race,  color,  or  national  origin,  or  the  school  to  which 
^  such  student  is  assigned  was  located  on  its  site  for  the  pur- 
^  pose  of  segregating  students  on  such  basis. 

6  TITLE  III-ENFORCEMENT 

CIVa  ACTIONS 

^  Sec.  301.  An  individual  denied  an  equal  educational 
^  opportunity,  as  defined  by  this  Act,  may  institute  a  civil 
action  in  an  appropriate  district  court  of  t^  e  United  States 
against  such  parties,  and  for  such  relief,  as  may  be  appro- 
priate.  The  Attorney  General  of  thp  United  States  (herein- 
after  in  this  Act  referred  to  as  the  "Attorney  General") ,  for 
or  in  the  name  of  the  United  States,  may  also  institute  ?uch 

15 

a  civil  action  on  holialf  of  such  an  individual. 

JURISDICTION  OF  DISTRICT  COURTS 

^'^  Sec.  302.  The  appropriate  district  court  of  the  United 
18 

States  shall  have  and  exercise  jurisdiction  of  proceedings 
instituted  under  section  301. 

iNTERVEJrfTION  BY  ATTORNEY  GENERAL 

21 

Sec.  303.  Whenever  a  civil  action  is  instituted  under 

22  . 

section  301  by  an  individual,  the  Attorney  General  may 

23  • 

mtervenc  in  such  action  upon  timely  application. 
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1  SUITS  BY  THE  ATTORNEY  GENERAL 

2  Sec.  304.  The  Attorney  General  shall  not  institute  a 

3  civU  action  under  section  301  before  he— 

4  (a)  gives  to  the  appropriate  educational  agency 

5  notice  of  the  condition  or  conditions  which,  iu  his  judj,'- 

6  ment,  constitute  a  violation  of  title  II  of  this  Act;  and 

7  (b)  certifies  to  the  appropriate  district  court  of 

8  the  United  States  that  he  is  satisfied  that  such  educa- 

9  tional  agency  has  not,  within  a  reasonable  time  after 
10  such  notice,  undertaken  appropriate  remedial  action. 

1^  attorneys'  FEES 

12  Sec.  305.  In  any  civil  action  instituted  under  this  Act, 

13  the  court,  in  its  discretion,  may  allow  the  prevailing  party, 

14  other  than  the  United  States,  a  reasonable  attorneys'  fee  as 

15  part  of  the  costs,  and  the  United  States  shall  be  liable  for 

16  costs  to  the  same  extent  as  a  private  person. 
^'^  TITLE  IV— REMEDIES 

18  FORMULATING  REMEDIES;  APPLICABILITY 

1^  Sec.  401.  In  formulating  a  remedy  for  a  denial  of  equal 

20  educational  opportunity  or  a  denial  of  the  equal  protection 

21  of  the  laws,  a  court,  department,  or  agency  of  the  United 

22  States  shall  seek  or  impose  only  such  remedies  as  are  essen- 

23  tial  to  correct  particular  denials  of  equal  educational  oppor- 

24  tunity  or  equal  protection  of  the  laws. 
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1  Sec.  402,  In  foiTnulating  a  remedy  for  a  denial  of  equal 

2  educational  opportunity  or.  a  denial  of  the  equal  protection  of 

3  the  laws,  which  may  involve  directly  or  indirectly  the  trans- 

4  portation  of  students,  a  court,  department,  or  agency  of  the 

5  United  States  shall  consider  and  make  specific  findings  on 

6  the  eflficacy  in  correcting  such  denial  of  the  following  rem- 

7  edies  and  shall  require  implementation  of  the  first  of  the 

8  remedies  set  out  below,  or  on  the  first  combination  thereof, 

9  which  would  remedy  such  denial: 

10  (a)  assigning  students  to  the  schools  closest  to  their 

11  places  of  residenc/C  which  provide  the  appropriate  grade 

12  level  and^ytype  of  education  for  such  students,  taking  into 

13  account  school  capacities  and  natural  physical  barriers; 

14  (b)  assigning  students  to  the  schools  closest  to  their 

15  places  of  residence  which  provide  the  appropriate  grade 

16  level  and  type  of  education  for  such  students,  taking  into 

17  account  only  school  capacities ; 

18  (c)  permitting  students  to  transfer  from  a  school  in 

19  which  a  majority  of  the  students  are  of  their  race,  color, 

20  or  national  origin  to  a  school  in  which  a  minority  of  the 

21  students  are  of  their  race,  color,  or  national  origin; 

22  (d)  the  creation  Cs  revision  of  attendance  zones 

23  or  grade  structures  without  exceeding  the  transportation 

24  limits  set  forth  in  section  403  ,* 
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1  (e)  the  construction  of  new  schools  or  the  closinsf 

2  of  inferior  schools ; 

3  (f)  the  construction  or  establishmi  nt  of  magnet 

4  schools  or  educational  parks ;  or 

5  (g)  the  developniont  and  implementation  of  any 

6  other  plan  which  is  educationally  sound  and  adminis- 

7  tratively  feasible,  sul)ject  to  the  provisions  of  sections 

8  403and404of  this  Act. 

^  TRANSPORTATION  OF  STUDENTS 

10  Sec.  403.  (a)  No  court,  department,  or  agency  of  the 

11  United  States  shall,  pursuant  to  section  402,  order  the  iniple- 

12  mentation  of  a  plan  that  would  require  an  increase  for  any 
1*^  school  year  in— 

(1)  either  the  average  daily  distance  to  be  traveled 

15  by,  or  the  average  daily  time  of  travel  for,  all  students 

16  in  the  sixth  grade  or  below  transported  by  an  educational 

17  agency  over  the  comparable  averages  for  the  preceding 

18  school  year;  or 

^9  (2)  the  average  daily  number  of  students  in  the 

20  sixth  grade  or  below  transported  by  an  educational 

21  agency  over  the  comparable  average  for  the  preceding 

22  school  year,  disregarding  the  transportation  of  any  stu- 

23  dent  which  results  from  a  change  in  such  student^s  resi- 
2'*  dence,  his  advancement  to  a  higher  level  of  education. 
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1  or  his  attendance  at  a  school  operated  by  an  educational 

2  agency  for  the  first  time. 

3  (b)  No  court,  department,  or  agency  of  the  United 

4  States  shall,  pursuant  to  section  402,  order  the  implementa- 

5  tion  of  a  plan  which  would  require  an  increase  for  any  school 

6  year  in —  * 

7  (1)  either  the  average  daily  distance  to  be  traveled 

8  by,  or  the  average  daily  tune  of  travel  for,  all  students 

9  iu  the  seventh  grade  or  above  transported  by  an  educa- 

10  tioual  agency  over  the  comparable  averages  for  the 

11  preceding  school  year;  or 

32  (2)  the  average  daily  number  of  students  in  the 

13  seventh  grade  or  above  transported  by  an  educational 

14  agency  over  the  comparable  average  for  the  preceding 

15  school  year,  disregarding  the  transportation  of  any  stu- 

16  dent  which  results  from  a  change  in  such  student's  resi- 

17  dencc,  his  advancement  to  a  higher  level  of  education,  or 

18  his  att^^ndance  at  a  school  operated  by  an  educational 

19  agency  for  the  first  time, 

20  unless  it  is  demonstrated  by  clear  and  convincing  evidence 

21  that  no  other  method  set  out  in  section  402  will  provide  an 

22  adequate  remedy  for  the  denial  of  equal  educational  op- 

23  portunity  or  equal  protection  of  the  laws  that  ha^  hi  en  foiuid 

24  by  such  court,  department,  or  agencv.  The  implementation 

25  of  a  plan  calling  for  increased  transportation,  as  described  in 
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1  clause  (1)  or  (2)  of  this  subsection,  shall  be  deemed  a  teni- 

2  porary  measure.  In  any  event  such  plan  shall  be  subject  to 

3  the  limitation  of  section  407  of  this  Act  and  shall  only  be 

4  ordered  in  conjunction  with  the  development  of  a  long  term 

5  plan  involvinpj  one  or  more  of  the  remedies  set  out  in  clauses 

6  (a)  through  (g)  of  section  402.  If  a  United  States  district 

7  court  orders  implementation  of  a  plan  requiring  an  increase 

8  in  transportation,  as  described  in  clause  (1)  or  (2)  of  this 

9  subsection,  the  appropriate  court  of  appeals  shall,  upon  timely 
10  application  by  a  defendant  educational  agenry,  grant  a  stay 
^1  of  such  order  until  it  has  reviewed  such  order. 

^2         (c)  No  court,  department,  or  agency  of  the  United 

13  States  shall  require  directly  or  indirectly  the  transportation 

14  any  student  if  such  transportation  poses  a  risk  to  the  health 

15  of  such  student  or  constitutes  a  sigiiificjmt  impingement  on 

16  the  educational  process  with  respect  to  such  student. 

17  DISTRICT  LINES 

18  Sec.  404.  In  the  formulation  of  remedies  under  section 

19  401  or  402  of  this  Act,  the  lines  drawn  by  a  State,  subdivid- 

20  ing  its  territory  into  separate  school  districts,  shall  not  be 

21  ignored  or  altered  except  where  it  is  established  that  the  lines 

22  were  drawn  for  the  purpose,  and  had  the  effect,  of  segregating 

23  children  among  public  schools  on  the  basis  of  race,  color,  or 

24  national  ori^. 
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1  VOLVNTARV  ADOrTION  OF  BKMEDIBS 

2  Sec.  405.  Nothing  in  this  Act  prohibits  an  educational 

3  agency  from  proposing,  adopting,  requiring,  or  iniplonient- 

4  ing  any  phin  of  desegregation,  otherwise  lawful,  that  is  at 

5  variance  with  the  standards  set  out  in  this  title,  nor  shall  any 

6  court,  department,  or  agency  of  the  United  States  be  pro- 

7  hibited  from  approving  implementation  of  a  plan  which  goes 

8  beyond  what  can  be  required  under  ihi*^  title,  if  such  plan 

9  is  voluntarily  proposed  by  the  appropriate  educational 

10  agency. 

11  REOPENING  PROCEEDIXGS 

12  Sec.  400.  On  the  application  of  an  educational  agency. 

13  court  orders  or  desegi-egation  plans  under  title  VI  of  the 

14  Civil  Kights  Act  of  1964  in  effect  on  the  date  of  enactment 

15  of  this  Act  and  intended  to  end  segregation  of  students  on 

16  ')e  basis  of  race,  color,  or  nati<mal  origin  shall  be  reopened 

17  and  modified  to  com])ly  with  the  provisions  of  this  xVet., 

18  TIME  LIMITATION  OX  ORDERS 

19  Sec  407..  Any  court  order  requiring,  directly  or  in- 

20  directly,  th"  transportation  of  students  for  the  purpose  of 

21  remedying  a  denial  of  the  equal  protection  of  the  laws  shall, 

22  to  the  extent  of  such  transportation,  terminate  after  it  has 

23  been  in  effect  for  five  years  if  the  defendant  educational 

24  agency  is  found  to  have  been  in  good  faith  compliance  with 

25  such  order  for  such  period.  Xo  additional  order  requiring 
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1  such  educational  agency  to  transport  students  for  such  pnr- 

2  pose  shall  be  entered  unless  such  agency  is  found  to  have 

3  denied  equal  educational  opportunity  op  the  equal  protection 

4  of  the  laws  subsequent  to  such  order,  nor  remain  in  eflfect  for 

5  more  than  five  years. 

6  Set..  408.  Any  court  order  requiring  the  desegregation 

7  of  a  school  system  shall  terminate  after  it  has  been  in  effect 

8  for  ten  years  if  the  defendant  educational  agency  is  found 

9  to  have  been  in  good  faith  compliance  with  such  order  for 

10  such  period.  No  additional  order  shall  be  entered  against 

11  such  agency  for  such  purpose  unless  such  agency  is  found  to 

12  have  denied  equal  educational  opportunity  or  the  equal  pro- 

13  tection  of  the  laws  .subsequent  to  such  order,  nor  remain  in 

14  effect  for  more  than  ten  years. 

15  Sec.  409.  For  the  purposes  of  sections  407  and  408  of 

16  this  Act,  no  period  of  time  prior  to  the  effective  date  of  this 

17  Act,  shall  be  included  in  determining  the  termination  date 

18  of  an  order. 

19  TITLE  V-DEFINITI0N8 

20  Hkv.  501.  For  the  purposes  of  this  Act — 

21  (a)  The  tcnn  ^'educational  agency''  means  a  local  edu- 

22  cational  agency  or  ft  "State  etlacalional  agency''  as  defined 

23  by  section  801  (k)  of  the  Elementary  and  Secondary  Edu- 

24  cation  Act  of  1965. 

25  (b)  The  term  "local  educational  agency"  means  a  local 
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1  educational  agency  as  defined  by  section  801  (f)  of  the  Ele- 

2  mentary  and  Secondary  Education  Act  of  1965. 

3  (c)  The  term  "segregation"  means  the  operation  of  a 

4  school  system  in  which  students  are  wholly  or  substantially 

5  separated  among  the  schools  of  an  educational  agency  or 

6  within  a  school  on  the  basis  of  race,  color,  or  national  origin. 

7  (d)  The  term  "desegregation"  means  "desegregation" 

8  as  defined  by  section  401  (b)  of  the  Civil  Rights  Act  of 

9  1964. 

10  (e)  An  educationol  agency  shall  be  deemed  to  traiis- 

11  port  a  student  if  any  part  of  the  cost  of  such  student's  trans- 

12  portation  is  paid  by  such  agency. 

13  (f)  The  term  "basic  instructional  services*'  nieaiis  iii- 

14  structioiial  services  in  the  field  of  niatheniatics  or  language 

15  skills  which  meet  such  standards  as  the  Secretary  may  pre- 

16  scribe. 

17  (g)  The  term  "basic  supportive  services"  means  non- 
18  instructionol  services,  including  health  or  nutritional  services, 

19  as  prescribed  by  the  Secretary. 

20  (li)  Expenditures  for  basic  instructional  services  or 

21  basic  supportive  services  do  not  include  expenditures  for  ad- 

22  ministration,  operation  and  maintenance  of  plant,  or  for 

23  capital  outlay,  or  such  other  expenditures  as  the  S<*cretary 

24  may  prescribe. 
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..s»„K  H.R.  13916 


IN  THE  HOUSE  OF  EEP11ESENTA^I\ES 

March  20,1972 

Mr.  McCuLLOcH  (for  himself,  and  Mr.  Gerald  R.  Foiid)  introduced  tlie  fol- 
lowing bill ;  wir.ch  was  referred  to  the  Coniniittee  on  the  Judiciary 


A  BILL 

To  impose  a  moratorium  on  new  and  additional  studeut 
transportation. 

1  Be  it  enacted  hfj  the  Senate  and  House  of  Bepresenta- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  **Student  Transport^itioii 

4  Moratorium  Act  of  1972." 

5  FINDINGS  AND  PURPOSE 

6  Sec.  2.  (a)  The  Congress  T.i  '^*?  that: 

7  (1)  For  the  purpose  of  desegregation,  many  local  edu- 

8  cational  agencies  Lav'^  been  required  to  reorganize  their 

9  school  systems,  to  reassign  students,  and  to  engage  in  the 
10  extensive  traiisportatiun  of  students. 


1107 


2 

1  (2)  In  many  cases  these  reorganizations,  with  attend- 

2  ant  increases  in  student  transportation,  have  caused  substan- 

3  tial  hardship  to  the  children  thereby  affected,  have  impinged 

4  on  the  educational  process  in  which  they  are  involved,  and 

5  h;,ve  required  increases  in  student  transportation  often  in 
^   excess  of  that  necessary  to  accomplish  desegregation. 

(3)  There  is  a  need  to  establish  a  clear,  rational,  and 
^  uniform  standard  for  determining  the  extent  to  which  a 
^  local  educational  agency  is  required  to  reassign  and  transport 

its  students  in  discharging  its  obligation  under  the  four- 
teenth  amendment  to  the  United  States  Constitution  to  de- 
segregate  its  schools. 

(4)  The  Congress  is  presently  considering  legislation 
to  establish  such  a  standard  and  define  that  obligation. 

(5)  There  is  a  substantial  likelihood  that,  pending  en- 
actment  of  such  legislation,  many  local  educat*')nal  agencies 
will  be  required  to  implement  desegregation  plans  that  i*n- 
pose  a  greater  obligation  than  required  by  the  fourteenth 
amendment  and  permitted  by  such  pending  legislation  and 
that  ther'e  plans  will  require  modification  in  light  of  the  leg- 


21    •  • 

islation's  requirements. 


22 

(6)  Imple*nentation  of  desegregation  plans  will  in  many 

23  .  .  . 

cases  require  local  educational  agencies  to  expend  large 

24  *  .  . 

amounts  of  funds  for  transportation  equipment,  which  may 

25  . . 

be  utilized  only  temporarily,  and  for  its  operation,  thus  di- 
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1  verting  those  funds  from  improvements  in  educational  facili- 

2  ties  and  instniction  which  otherwise  would  be  provided. 

3  (7)  The  modification  of  school  schedules  and  student 

4  assignments  resulting  from  implementation  of  desegregation 

5  plans  and  any  subsequent  modification  in  light  of  the  legis- 

6  lation's  requirements  would  place  substantial  unnecessary  ad- 

7  ministrative  burdens  on  local  educational  agencies  and  un- 
S  duly  disrupt  the  educational  process. 

9  (b)  It  is,  therefore,  the  purpose  of  this  Act  to  impose 

10  a  moratorium  on  the  implementation  of  Federal  court  orders 

11  that  require  local  educational  agencies  to  transport  students 

12  and  on  the  implementatir  \  of  certahi  desegregation  plans 
1*"^  under  title  VI  of  the  Civil  Eights  Act  of  1964,  in  order  to 

14  provide  Congress  time  to  fashion  such  a  standard,  and  to 
1^  define  such  an  obligation. 

1^  MORATORIUM  ON  ORDERS  AND  PLANS 

1*7  Sec.  3.  (a)  During  the  period  beginning  with  th< 

15  day  after  the  date  of  enactment  of  this  Act  and  ending  with 

19  July  1,  1973,  or  the  date  of  enactment  of  legislation  which 

20  the  Congress  declares  to  be  that  contemplated  by  section 

21  2(a)  (4),  whichever  is  earlier,  the  implementation  of  any 

22  order  of  a  court  of  the  United  States  entered  during  such  pe* 
^  nod  shall  be  stayed  to  the  extent  it  requires,  directly  or  in- 
^  directly,  a  local  educational  agency— 

( 1 )  to  transport  a  student  who  was  not  being  trans* 
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1  ported  by  such  local  educational  agency  immediately 

2  prior  to  the  entry  of  such  order;  or 

3  (2)  to  transport  a  student  to  or  from  a  school  to 

4  which  or  from  which  such  student  was  not  being  trans- 

5  ported  by  such  local  educational  agency  immediately 

6  prior  to  the  entry  of  such  order. 

7  (b)  During  the  period  described  in  subsection  (a)  of 

8  this  section,  a  local  educational  agency  shall  not  be  required 

9  to  implement  a  desegregation  plan  submitted  to  a  department 

10  or  agency  of  the  United  States  during  such  period  pursuant 

11  to  title  VI  of  the  Civil  Rights  Act  of  1964  to  the  extent  that 

12  such  plan  provides  for  such  local  educational  agency  to  carry 
IJi  out  any  action  described  in  clauses  (1)  or  (2)  of  subsection 

14  (a)  of  this  section. 

15  (c)  Nothing  in  this  Act  shall  prohibit  an  educational 

16  ngency  from  proposing,  adopting,  requiring,  or  implement- 

17  ing  any  desegregation  plan,  otherwise  lawful,  that  exceeds 

18  the  limitations  specified  5n  subsection  (a)  of  this  section,  nor 

19  shall  any  con  t  of  the  United  States  or  department  or  agency 

20  of  the  Federal  Government  be  prohibited  from  approving  im- 

21  plementation  of  a  plan  that  exceeds  the  limitations  specified 

22  in  subsection  (a)  of  this  section  if  the  plan  is  voluntarily 

23  proposed  by  the  appropriate  educational  agency. 
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1  Sec.  4.  For  purposes  of  this  Act— - 

2  (a)  The  term  "desegregation"  means  desegregation  as 

3  defined  by  section  401  (b)  of  the  Civil  Rights  Act  of  1964. 

4  (b)  The  term  "local  educational  agency"  means  a  local 

5  educational  agency  as  defined  by  section  801  (f)  of  the  Ele- 

6  nientary  and  Secondary  Education  Act  of  1965. 

7  (c)  A  local  educational  agency  shall  be  deemed  to 

8  transport  a  student  if  it  pays  any  part  of  the  cost  of  such 

9  student's  transportation,  or  otherwise  provides  such  trans- 
10  portation. 
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~"  H.  R.  13936 


IN  THE  HOUSE  OF  KBPRESENTATIVES 

March  20, 1972 

Mr.  TKv<ii'E  of  Toxns  intixxluaNl  the  follo^^iIlg  bill:  wliicli  was  ivft-rred  to  the 
Conunittec?  on  the  Jmlu-iarv 


A  BILL 

To  impose  a  moratoriuin  on  new  and  additional  student 
transportation. 

1  Be  it  enacted  hu  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled^ 

3  That  this  Act  may  be  cited  as  the  "Student  Transportation 

4  Moratorium  Act  of  1972." 

5  FIXDIXOS  AXD  PURPOSE 

6  Sec.  2.  (a)  The  Con^rrcss  finds  that: 

7  (1)  For  the  purpose  of  desegregation,  many  local  edu- 

8  rational  agencies  have  been  required  to  reorganize  their 
^   school  systems,  to  reassign  students,  and  to  engage  in  the  ex- 

tensive  transportation  of  students. 
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1  (2)  In  many  cases  these  reorganizations,  with  attendant 

2  increases  in  student  transportation,  have  caused  substantial 

3  hardship  to  the  children  thereby  affected,  have  impinged 

4  on  the  educational  process  in  which  they  are  involved,  and 

5  have  required  increases  in  student  transportation  often  in 
iy  excess  of  that  necessary  to  accomplish  desegregation. 

7  (3)  There  is  a  need  to  establish  a  clear,  rational,  and 

8  uniform  standard  for  determining  the  extent  to  which  a  local 

9  educational  agcacy  is  required  to  reassign  and  transport  its 

10  students  in  discharging  its  obligation  nnder  the  Fourteenth 

11  Anicndnunt  to  the  United  States  Constitution  to  desegregate 

12  its  schools. 

1«»  (4)  The  Congress  is  presently  considering  legislation 

14  to  establish  such  a  standard  and  defnie  that  obligation. 

15  (5)  There  is  a  substantial  likelihood  that,  pending  en- 

10  actment  of  such  legislation,  many  local  educational  agencies 

17  will  be  recjuired  to  implement  desegregation  plans  that  impose 

18  a  greater  obligation  than  required  by  the  Fourteenth  Amend- 

19  mcnt  and  permitted  by  such  pending  legislation  and  that 
2 '  these  plnns  will  require  modificaticm  in  light  of  the  Icgisla- 

21  tion's  requirements. 

22  (G)  Implementation  of  desegregation  plans  will  in  many 

23  cases  r(M[uire  local  educational  agencies  to  expend  large 

24  amounts  of  funds  for  transportation  c(iuipmcnt,  which  may 

25  be  utilized  only  temporarily,  and  for  its  operation,  thus 
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1  diverting  those  funds  from  improvements  in  educational 

2  facilities  and  instruction  which  otherwise  would  he  provided. 

3  (7)  The  modification  of  school  schedules  and  student 
^  assignments  resulting  from  implementation  of  desegregation 
^  plans  and  any  snhscquent  modification  in  light  of  the  legis- 
^  lation's  requirements  would  place  substantial  unnecessary 

administrative  bnrdoiis  (m  local  educational  agencies  and 

^  unduly  disrupt  the  ednc^Uional  process. 

^  (1))  is,  therefore,  the  purpose  of  this  Act  to  impose 
a  morfttorium  on  the  implementation  of  Federal  court  orders 
that  requhe  local  educational  agencies  to  transport  students 
and  on  the  impleUi^jntation  of  certain  desegregation  plans 
under  title  VI  of  the  Civil  Rights  Act  of  1964,  in  order  to 
provide  Congress  time  to  fashion  such  a  standard,  and  to 
define  such  an  obligation. 

*  MOKATORIUM  ON  ORDERS  AND  PLANS 

Sec.  8.  (a)  During  the  period  beginning  with  the  day 

after  the  date  of  enactment  of  this  Act  and  ending  with 

July  1,  1J)7:],  or  the  date  of  enactment  of  legishiticm  \vhi(*h 

the  Congress  declares  to  be  that  contemplated  by  secti(Mi 

'^^  2(a)  (4),  whichever  is  earlier,  the  implementation  of  any 

"  order  of  a  court  of  the  United  States  entere^l  during  such 

period  shall  be  stayed  to  the  extent  it  requires,  directly  or 
24   •  • 

nulirectly,  a  local  cducati(»nal  agency— 
"■'^  ( 1 )  to  transport  a  student  who  was  not  being  trans- 
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1  ported  by  such  local  educational  agency  innnediatcly 

2  prior  to  the  entry  of  such  order;  or 

(2)  to  transport  a  student  to  or  from  a  school  to 
4        which  or  from  which  such  student  was  not  being  trans- 

ported  by  such  local  educational  agency  immediately 
^        prior  to  the  entry  of  such  order. 

(b)  During  the  period  described  in  subsection  (a)  of 

8  this  section,  a  local  educational  agency  shall  not  be  required 

9  to  implement  a  desegregation  plan  submitted  to  a  depart- 
1^  ment  or  agency  of  the  United  States  during  such  period 
^1   pursuant  to  title  VI  of  the  Civil  Rights  Act  of  1904  to  the 

extent  that  such  plan  provides  for  such  local  educational 
agency  to  carry  out  any  action  described  in  clauses  (1)  or 
1"*    (2)  of  subsection  (a)  of  this  section. 
1^         (e)  Nothing  in  this  Act  shall  prohibit  an  educational 
1^   agency  from  proposing,  adopting,  requiring,  or  implementing 
17   any  desegregation  plan,  otherwise  lawful,  that  exceeds  the 
1^   limitations  specified  in  subsection  (a)  of  this  section,  nor 
1^   shall  any  court  of  the  United  States  or  department  or  agency 
of  the  Federal  Government  be  prohibited  from  approving 
^1   implementation  of  a  plan  that  exceeds  the  limitations  speei- 
fied  in  subsection  (a)  of  this  section  if  the  plan  is  voluntarily 
proposed  by  the  appropriate  .'educational  agency. 
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1  Sfx\  4.  For  purposes  of  this  Act— 

2  (a)  The  term  "desegregation"  means  desegregation  as 

3  defined  by  section  401  (b)  of  the  Civil  Rights  Act  of  1964. 

4  (b)  The  term  *%ca\  educational  agency'*  means  a  local 

5  educational  agency  as  defined  by  section  801  (f )  of  the 

6  Elementary  and  Secondarj'  Education  Act  of  1965. 

7  (c)  A  local  educational  agency  shall  be  deemed  to 

8  transport  a  student  if  it  pays  any  part  of  the  cost  of  such 

9  student's  transportation,  or  otherwise  provides  such  trans- 
10  portation. 
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92d  Congress  )  HOUSE  OF  BEPEESENTATIVES  (  Document 
M  Session     f  \   No.  92-195 


BUSING  AND  EQUALITY  OF  EDUCATIONAL 
OPPORTUNITY 


MESSAGE 

noic 


THE  PRESIDMT  OE  THE  UNITED  STATES 

RELATIVE  TO  BUSING  AND  EQUALITY  OP  EDUCATIONAL  OPPOR- 
TUNITY, AND  TRANSMITTING  A  DRAFT  OP  PROPOSED  LEGISLA- 
TION TO  IMPOSE  A  MORATORIUM  ON  NEW  AND  ADDITIONAL 
STUDENT  TRANSPORTATION 


Mabch  20,  1972.— Message  and  accomiianying  papers  referred  to  the  Committee 
of  the  Whole  House  on  the  State  of  the  Union  and  ordered  to  be  printed 


To  the  Congress  of  the  United  States  : 

In  this  message,  I  wish  to  discuss  a  question  which  divides  many 
Americans.  That  is  the  question  of  busing. 

I  want  to  do  so  in  a  way  that  will  enable  us  to  focus  our  attention 
on  a  question  which  unites  all  Americans.  That  is  the  question  of  how 
to  ensure  a  better  education  for  all  of  our  children. 

In  the  furor  over  busing,  it  has  become  all  too  easy  to  forget  what 
busing  IS  supposed  to  be  designed  to  achieve :  equality  of  educational 
opportunity  for  all  Americans. 

Conscience  and  the  Constitution  both  require  that  no  child  should 
be  denied  equal  educational  opportunity.  That  Constitutional  mandate 
was  laid  down  by  the  Supreme  Court  in  Brown  v.  Board  of  Education 
in  1954.  The  years  since  have  been  ones  of  dismantling  the  old  dual 
school  system  in  those  areas  where  it  existed— a  process  that  has  now 
been  substantially  completed. 

As  we  look  to  the  future,  it  is  clear  that  the  efforts  to  provide  equal 
educational  opportunity  must  now  focus  much  more  specifically  on 
education :  on  assuring  that  the  opportunity  is  not  only  equal,  but 
adequate,  and  that  in  those  remaining  cases  in  which  desegregation 
has  not  yet  been  completed  it  be  achieved  with  a  greater  sensitivity  to 
educational  needs. 

Acting  within  the  present  framework  of  Constitutional  and  case 
Jaw,  the  lower  Federal  courts  have  ordered  a  wide  variety  of  remedies 
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for  the  equal  protection  violations  they  have  found.  These  remedies 
have  included  such  plans  as  redrawing  attendance  zones,  pairing, 
clustering  and  consolidation  of  school  districts.  Some  of  these  plans 
have  not  required  extensive  additional  transportation  of  pupils.  But 
some  have  i-equired  that  pupils  be  bused  long  distances,  at  great  in- 
convenience. In  some  cases  plans  have  required  that  children  be  bused 
away  from  their  neighborhoods  to  schools  that  are  inferior  or  even 
unsafe. 

The  maze  of  differing  and  sometimes  inconsistent  orders  by  the 
various  lower  courts  has  led  to  contradiction  and  uncertainty,  and 
often  to  vastly  unequal  treatment  among  regions.  States  and  local 
school  districts.  In  the  absence  of  statutory  guidelines,  many  lower 
court  decisions  have  gone  far  beyond  what  most  people  would  con- 
sider reason^ible,  and  beyond  what  the  Supreme  Court  has  said  is 
necessary,  in  the  requirements  they  have  imposed  for  the  reorganiza- 
tion of  school  districts  and  the  transportation  of  school  pupils. 

All  too  often,  the  result  has  been  a  classic  case  of  the  remedy  for 
one  evil  creating  another  evil.  In  this  case,  a  remedy  for  the  historic 
evil  of  racial  discrimination  has  often  created  a  new  evil  of  disrupting 
communities  and  imposing  hardship  on  children— both  black  and 
white— who  are  themselves  wholly  innocent  of  the  wrongs  that  the 
plan  seeks  to  set  right. 

The  14th  Amendment  to  the  Constitution— under  which  the  school 
desegregation  cases  have  arisen— provides  that  "The  Congress  shall 
have  power  to  enforce,  by  appropriate  legislation,  the  provisions  of 
this  article." 

Until  now,  enforcement  has  been  left  largely  to  the  courts — which 
have  operated  within  a  limited  range  of  available  remedies,  and  in 
the  limited  context  of  case  law  rather  than  of  statutory  law.  I  pro- 
pose that  the  Congress  now  accept  the  responsibility  and  use  the 
authority  given  to  it  under  the  14th  Amendment  to  clear  up  the  con- 
fusion which  contradictory  court  orders  have  created,  and  to  establidi 
reasonable  national  standards. 

The  legislation  I  propose  today  would  accomplish  this. 

It  would  put  an  immediate  stop  to  further  new  busing  orders  by 
the  Federal  courts. 

It  would  enlist  the  wisdom,  the  resources  and  the  experience  of  the 
Congress  in  the  solution  of  the  vexing  problems  involved  in  fashioning 
school  desegregation  policies  that  are  true  to  the  Constitutional  re- 
quirements and  fair  to  the  people  and  communities  concerned. 

It  would  establish  uniform  national  criteria,  to  ensure  that  the 
Federal  courts  in  all  sections  and  all  States  would  have  a  common  set 
of  standards  to  guide  them. 

These  measures  would  protect  the  right  of  a  community  to  maintain 
neighborhood  schoolsr— while  also  establishing  a  shared  local  and 
Federal  responsibility  to  raise  the  level  of  education  in  the  neediest 
neighborhoods,  with  special  programs  for  those  disadvantaged  chil- 
dren who  need  special  attention. 

At  the  same  time,  these  measures  would  not  roll  back  the  Constitu- 
tion, or  undo  the  great  advances  that  have  been  made  in  ending  school 
segregation,  or  undermine  the  continuing  drive  for  equal  rights. 

Specifically,  I  propose  that  the  Congress  enact  two  measures  which 
together  would  shift  the  focus  from  more  transportation  to  better  edu- 
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cation,  and  would  curb  busing  while  expandlr.^^  educational  oppor- 
tunity. They  are; 

1.  The  E qual  Educational  Opportunities  Act  of  1972. 
This  would:  .  • 

—Require  that  no  State  or  locality  could  deny  equal  educational 
opportunity  to  any  person  on  account  of  race,  color  or  national 
origin. 

—Establish  criteria  for  determining  what  constitutes  a  denial  of 
equal  opportunity. 

—Establish  priorities  of  remedies  for  schools  that  are  required  to 
desegregate,  with  busing  to  be  required  only  as  a  last  resort,  and 
then  only  under  strict  limitations. 

—Provide  for  the  concentration  of  Federal  school-aid  funds  spe- 
cifically on  the  areas  of  greatest  educational  need,  in  a  way  and  in 
sufficient  quantities  so  they  can  have  a  real  and  substantial  impact 
in  terms  of  improving  the  education  of  children  from  poor 
families* 

2.  The  Student  Transportation  Moratorium  Act  of  J97e. 

—This  would  provide  a  period  of  time  during  which  any  future, 
i^ew  busing  orders  by  the  courts  would  not  go  into  effect,  while 
the  Congress  considered  legislative  approaches— such  as  the  Equal 
Educational  Opportunities  Act— to  the  questions  raised  by  school 
desegregation  cases.  This  moratorium  on  new  busing  would  be 
effective  until  Julj  1, 1973,  or  until  the  CJongress  passed  the  ap- 
propriate legislation,  whichever  was  sooner.  Its  purpose  would 
not  be  jo  contravene  rights  under  the  14th  Amendment,  but  simply 
to  hold  m  abevance  further  bns'ng  orders  while  the  Congress  in- 
vestigated and  considered  alternative  methods  of  securing  those 
rights— methods  that  could  establish  a  new  and  broader  context 
in  which  the  courts  could  decide  desegregation  cases,  and  that 
could  render  busing  orders  unnecessary. 
Together,  these  two  measures  would  provide  an  immediate  stop  to 
new  busing  in  the  short  run,  and  constructive  alternatives  to  busing 
in  the  long  nin— and  they  would  give  the  Congress  the  time  it  needs 
to  consider  fully  and  fairly  one  of  the  most  complex  and  difficult 
issues  to  confront  the  Nation  in  modem  times. 
Busing:  The  Fears  and  Concerns 

Before  discussing  the  specifics  of  these  proposals,  let  me  deal  can- 
didlv  with  the  controversy  surrounding  busing  itself. 

There  are  some  people  who  fear  any  curbs  on  busing  because  thoy 
fear  that  it  would  break  the  momentum  of  the  drive  for  equal  rights 
for  blacks  and  other  minorities.  Some  fear  it  would  go  further,  and 
that  It  would  set  in  motion  a  chain  of  reversals  that  would  undo  all 
the  advances  so  painfully  achieved  in  the  past  generation. 

It  IS  essential  that  whatever  we  do  to  curb  busing  be  done  in  a  way 
that  plainly  will  not  have  these  other  consequences.  It  is  vitally  im- 
portant that  thp  Nation's  continued  commitment  to  equal  rights  and 
equal  opportunities  be  clear  and  concrete. 

On  the  other  hand,  it  is  equally  important  that  we  not  allow  emo- 
tionalism to  crowd  out  reason,  or  get  so  lost  in  symbols  that  words  lose 
their  meaning. 

One  emotional  undercurrent  that  has  done  much  to  make  this  so 
difficult  an  issue  is  the  feeling  some  people  have  that  to  oppose  busing 
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is  to  be  anil-black.  This  is  closely  related  to  the  arguments  often  put 
forward  that  resistance  to  any  move,  no  matter  what,  that  may  be 
advanced  in  the  name  of  desegregation  is  "racist."  This  is  dangerous 
nonsense. 

There  is  no  escaping;  the  fact  thac  some  people  oppose  busing  be- 
cause of  racial  prejudice.  But  to  ^o  on  from  this  to  conclude  that  "anti- 
busing"  is  simply  a  code  word  for  prejudice  is  an  eiercise  in  arrant 
unreason.  There  are  right  reasons  for  opposing  busing^,  and  there  are 
wrong  reasons — and  most  people,  including  large  and  increasing  num- 
bers of  blacks  and  other  minorities,  oppose  it  for  reasons  that  have 
little  or  nothing  to  do  with  race.  It  would  compound  an  injustice 
to  persist  in  massive  busing  simply  because  some  people  oppose  it  for 
the  wrong  reasons. 

For  most  Americans,  the  school  bus  used  to  be  a  symbol  of  hope — 
or  better  education.  In  too  many  communities  today,  it  has  become 
a  symbol  of  helplessness,  frustration  ard  outrage — of  a  wrenching  of 
children  away  from  their  families,  and  from  the  schools  their  families 
may  have  moved  to  be  near,  and  sending  them  arbitrarily  to  others 
fni  listant. 

It  has  become  a  symbol  of  social  engineering  ca  the  basis  of  ab- 
stractions, wjth  t'K)  little  regard  for  the^  desires  ajH  tti^i  feelings  of 
those  most  directly  concerned :  the  children,  and  ther  f :,.iiilies. 

Schools  exist  to  serve  the  children,  not  to  bear  the  burden  of  social 
change.  As  I  put  it  in  my  policy  statement  on  school  desegre-^ation  2 
years  ago  (on  March  24. 1970) : 

One  of  the  mistakes  of  past  policy  has  been  to  de?naad  too 
much  of  our  schools:  Thev  hpve  been  expected  not  onlv  to 
educate,  but  also  to  accomplish  a  social  transformation.  Chil- 
dren in  many  instances  have  not  been  served,  but  used — in 
what  all  too  often  has  proved  a  tragically  futile  effort  co 
achieve  in  the  schools  the  kind  of  multiracial  society  which 
the  adult  community  has  failed  to  e.  Aieve  for  itself. 

If  we  are  to  be  realists,  we  must  recosjnize  that  in  a  free 
society  there  are  limits  to  the  amount  of  Goveriiment  coercion 
that  can  reasonably  be  used ;  that  in  achieving  desegregation 
we  must  proceed  with  the  least  possible  :  si\:  pt ion  of  the  edu- 
cation of  the  I'fati^n's  children:  and  that  our  children  are 
highly  sensitive  to  con^.ict,  and  highly  vulnerable  to  lasting 
Dsychic  injuiy.* 

Failing  to  recognize  these  factors,  past  policies  have  placed 
on  the  schools  and  the  children  too  firreat  a  share  of  the  burden 
of  eliminating  racial  disparities  throughout  our  society.  A 
major  part  of  this  task  falls  to  the  schools.  But  they  cannot 
do  it  all  or  even  most  of  it  by  themselves.  Other  institutions 
can  share  the  burden  of  breaKing  down  racial  barriers,  but 
only  the  schools  can  perform  the  task  of  education  itself.  If 
our  schools  fail  to  educate,  then  whatever  they  may  achieve  in 
integrating  the  races  will  tnm  out  to  be  only  a  Pyrrhic 
victory. 

The  Supreme  Court  has  also  recognizee'  this  problem.  Writing  for 
a  unanimous  Court  in  the  Swann  case  last  April,  Chief  Justice  Burger 
said: 
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The  constant  theme  and  thrust  of  every  holding  from 
Brcnon  I  to  date  is  that  State-enforced  separation  of  races  in 
public  schools  is  discrimination  that  violates  the  Equal  Pro- 
tection Clause.  The  remedy  commanded  was  to  dismantle  dual 
school  systems. 

We  are  concerned  in  these  cases  with  the  elimination  of 
the  discrimination  inherent  in  the  dual  school  systems,  not 
with  rayriad  factors  of  human  existence  which  can  cause 
discrimination  in  a  multitude  of  ways  on  racial,  religious, 
or  ethnic  grounds.  The  target  of  the  cases  from  Brovm  I  to 
the  present  was  the  dual  school  system.  The  elimination  of 
racial  discrimination  in  public  schools  is  a  large  task  and 
one  that  should  not  be  retarded  by  efforts  to  achieve 
broader  purposes  lying  beyond  the  jurisdiction  of  school 
authorities.  One  vehicle  can  carry  only  a  limited  amount  of 
baggage.  .  .  . 

Our  objective  in  dealing  with  the  issues  presented  by 
these  cases  is  to  see  that  school  authorities  exclude  no  pupil 
of  a  racial  minority  from  any  school,  directly  or  indirectly, 
on  account  of  race;  it  does  not  and  crnnot  embrace  all  the 
•  problems  of  racial  prejudice,  even  when  those  problems  con- 
tribute to  disproportionate  racial  concentrations  in  some 
schools. 

In  addressing  the  busing  question,  it  is  important  that  we  do  so 
in  historical  perspective. 

Busing  for  the  purpose  of  desegregation  was  begun — mostly  on  a 
modest  scale — as  one  of  a  mix  of  remedies  to  meet  the  requirements 
laid  down  by  various  lower  Federal  courts  for  achieving  the  difficult 
transition  from  the  ol'^  dual  school  system  to  a  new,  unitary  system. 

At  the  time,  the  problems  of  transition  that  loomed  ahead  were 
massive,  the  old  habits  deeply  entrenched,  community  resistance  often 
extremely  string.  As  the  years  wore  on,  the  courts  grew  increasingly 
impatient  with  what  they  sometimes  saw  as  delay  or  evasion,  and 
increasingly  insistent  that,  as  the  Supreme  Court  put  it  in  the  Green 
decision  in  1968,  desegregation  plans  must  promise  "realistically  to 
work,  and  ...  to  work  tmw^?." 

But  in  the  past  3  years,  progress  toward  eliminating  the  vestiges 
of  the  dual  system  has  been  phenomenal — and  so  too  has  been  the 
shift  in  public  attitudes  in  tb'^^^e  areas  where  dual  systems  were 
formerly  operated.  In  State  ufter  State  and  community  after  com- 
munity, local  civic,  business  md  educational  leaders  of  all  races  have 
come  forward  to  help  make  the  transition  peacefully  and  successfully. 
Few  voices  are  now  raised  urging  a  return  to  the  old  patterns  of  en- 
forced segregation. 

This  new  climat^.  of  acceptance  of  the  basic  Constitutional  doctrine 
is  a  new  elen^ent  of  great  importance :  fot  the  greater  the  elements 
of  basic  good  faith,  of  dedre  to  make  the  system  work,  the  less  need 
or  justification  there  is  for  extreme  remedies  rooted  in  coeicion. 

At  the  same  tim'*5,  there  has  been  a  marked  shift  in  the  focus  of 
concerns  by  blacks  und  members  of  other  minorities.  Minority  parents 
have  long  had  a  deep  and  special  concern  with  improving  the  quality 
of  their  children's  education.  For  a  number  of  years,  the  principal 
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emphasis  of  this  concern— and  of  the  Nation's  attention— was  on  de- 
segregating the  schools.  Now  that  the  dismantling  of  the  old  dual 
system  has  been  substantially  completed  there  is  once  again  a  fer 
greater  balance  of  emphasis  on  improving  schools,  on  convenience, 
on  the  chance  for  parental  involvement — m  short,  on  the  same  con- 
cerns that  motivate  white  parents — and,  in  many  communities,  on 
securing  a  greater  measure  of  control  over  schools  that  serve  pri- 
marily minority-group  communities.  Moving  forward  on  desegrega- 
tion is  still  important — but  the  principal  concern  is  with  preserving 
the  principle,  and  with  ensuring  that  the  great  gains  made  since 
B  'owTij  and  paiticularly  in  recent  years,  are  not  rolled  back  in  a  re- 
action against  excessive  busing.  Many  black  leaders  now  express 
private  concern,  moreover,  that  a  reckless  extension  of  busing  require- 
ments cculd  bring  about  precisely  the  results  they  fear  most:  a  re- 
action that  would  undo  those  gains,  and  that  would  begin  the  unravel 
ing  of  advances  in  other  areas  that  also  are  based  on  newly  expanded 
interpretations  of  basic  Constitutional  rights. 

Also,  it  has  not  escaped  their  notice  that  those  who  insist  on  system- 
wide  racial  balance  insist  on  a  condition  in  which,  in  most  communi- 
ties, every  school  would  be  run  by^  whites  end  dominated  by  whites, 
with  blacks  in  a  perranent  minority — and  without  *»cai)e  ftom  that 
minority  statiis.  The  result  would  be  to  deny  blacks  the  right  to  havi 
schools  in  which  they  are  the  majority. 

In  short,  this  is  not  the  simple  black- white  issv;e  that  some  sim- 
plistically  present  av  as  being.  There  are  deep  divinons  of  opinion 
among  people  of  all  races — with  recent  surveys  showing  strong  op- 
position to  busing  among  black  parents  as  well  as  amo-if*  white  par- 
ents— not  because  they  are  against  desegregation  but  because  they 
are  for  better  education. 

In  the  process  of  school  desegregation,  we  all  have  been  learning; 
perceptions  have  been  changing.  iSiose  who  once  said  "no^  to  racial 
intention  have  accept^^d  the  concept,  and  believe  in  equality  before 
the  law.  Those  who  once  thought  massive  busing  was  the  answer  have 
also  been  changing  their  minds  in  the  light  of  experience. 

As  we  cut  through  the  clouds  of  emotionalism^  that  surround  the 
busing  question,  we  can  begin  to  identify  the  legitimate  issues. 

Concern  for  the  quality  of  education  a  child  gets  is  legitimate. 

Concern  that  there  be  no  retreat  from  the  principle  of  ending  racial 
discrimination  is  legitimate. 

'['oncem  for  the  distance  a  child  has  to  travel  to  get  to  school  is 
legitimate. 

Concern  over  requiring  that  a  child  attend  a  more  distant  r  "hool 
when  one  is  available  near  his  home  is  legitimate. 

Concern  for  the  obligation  of  government  to  assure,  as  nearly  as 
possible,  that  all  the  children  of  a  given  district  have  equal  educa- 
tional opportunity  is  legitimate. 

Concern  fo"  the  way  educational  resources  are  allocated  among 
the  schools  of  a  district  is  legitimate. 

Concern  for  the  degree  of  control  parents  and  local  school  boards 
should  have  over  their  schools  is  legitimate. 

In  the  long,  difficult  effort  to  give  life  to  whai  is  ^  th^  law,  to 
desegregate  the  Nation's  schools  and  enforce  the  principle  of  equal 
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opportunity,  many  experiments  have  been  tried.  Some  have  worked, 
and  some  have  not.  We  now  have  the  bene/it  of  a  fuller  fund  of  ex- 
perience than  we  had  18  years  ago,  or  er^n  2  years  ago.  It  has  also 
become  apparent  that  community  res>;itance — black  as  well  as  white — 
to  plans  that  massively  disrupt  education  and  separate  parents  from 
their  children's  schools,  makes  those  plans  unacceptable  to  communi- 
ties on  which  they  are  imposed. 

Against  this  background,  the  objectives  of  the  reforms  I  propose 
are: 

—To  give  practical  meaning  to  the  concept  of  equal  educational 
oppoitumty. 

—To  apply  the  experience  gained  in  the  process  of  desegregation, 
and  also  in  efforts  to  give  special  help  to  the  educationally 
disadvantaged. 

— To  ensure  Sie  continuing  vitality  of  the  principles  laid  down  in 

Brovm  v.  Board  ofEdnicaUon, 
— To  downgrade  busing  as  a  tool  for  achieving  equal  educational 

opportunity. 

—To  sustam  the  rights  and  respopsibilities  vested  by  the  States  in 
local  school  boar<& 

THE  EQUAL  EDUCATIONAL  QPPOyrUJWlTlES  ACT 

In  the  hi£toric  effort  since  1854  to  end  the  system  of  State-enforced 
segregation  in  the  public  schools,  all  three  branches  of  Government 
have  had  important  functions  and  responsibilities.  Their  roles,  how- 
ever, have  been  unequal. 

If  some  of  the  Federal  courts  have  lately  tended  toward  extreme 
remedies  in  school  desegregation  cases— and  some  have— this  has  been 
in  considerable  part  because  the  work  has  largely  gone  forward  in  the 
courts,  case-by-case,  and  because  the  courts  have  carried  a  heavy  share 
of  the  burden  while  having  to  operate  within  a  limited  framework  of 
reference  and  remedies,  tlie  enorts  have  therefore  frequently  been 
disconnected,  and  the  result  has  been  not  only  great  progress  but  also 
the  creation  of  problems  severe  enou(;h  to  threaten  the  immense 
achievement  of  these  18  difficult  years. 

If  we  a;^  to  consolidate  our  gains  and  move  ahead  on  our  problems— 
both  the  old  and  the  new— we  must  undertake  now  to  bring  the  leaven 
of  expenvmce  to  the  logic  of  the  law. 

Drawing  on  the  lessons  of  experience,  we  Liust  provide  the  courts 
with  a  new  framework  of  reference  and  remedies. 

The  an/ny  debate  over  busing  has  at  one  and  the  same  time  both 
illuminated  and  obscured  a  number  of  broad  areas  in  which  realism 
and  shared  concern  in  fact  unite  most  American  parents,  whatever 
their  race.  Knowledge  of  such  shared  concerns  is  the  most  precious 
product  of  experience;  it  also  is  the  soundest  foundation  of  law.  The 
time  3  at  hand  for  the  legislative,  executive  and  judicial  branches  of 
Government  to  act  on  this  knowledge,  and  by  so  doing  to  lift  the  sense 
01  crisis  that  threatens  the  education  of  our  cluHdrcn  and  the  peace 
of  ourpeople. 

The  Equal  Educational  Oppprtuni  /*^  Act  that  I  propose  today 
draws  on  that  experience,  and  is  depig-ed  to  pve  the  courts  a  new 
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and  broader  base  on  which  to  decide  future  cases,  and  to  place  the 
emphasis  whei-e  it  belongs:  on  better  education  for  all  of  our  children. 
iEgiuil  Oppoi'tunity :  The  Criteria 

The  act  I  propose  undertakes,  in  the  light  of  experience,  both  to 
prohibit  and  to  define  the  denial  of  equal  educational  opportunity.  In 
essence,  it  provides  that : 
— No  State  shall  deny  equal  educational  opportunity  to  any  person 

on  account  of  race,  color  or  national  origin. 
— Students  shall  not  be  deliberately  segregated  either  among  or  with- 
in the  public  schools. 
— IMiere  deliberate  segregation  was  formerly  practiced,  educational 
agencies  have  an  affirmative  duty  to  remove  the  vestiges  of  the 
dual  system. 

—A  student  may  not  be  assigned  to  a  school  other  than  the  one 
nearest  his  home,  if  doing  so  would  result  in  a  greater  degree  of 
racial  segregation. 

— Subject  to  the  other  provisions  of  the  act,  the  assignment  of  stu- 
dents to  their  neighborhood  schools  would  not  be  considered  a 
denial  of  equal  educational  opportunity  unless  the  schools  were 
located  or  the  assignment  made  for  the  purpose  of  racial  segrega- 
tion. 

— Racial  balance  is  not  re<i  jired. 

—There  can  be  no  discrimination  in  the  employment  and  assignment 
of  faculty  and  staff. 

—School  authorities  may  not  authorize  student  transfers  that  would 
have  the  effect  of  increasing  segregation. 

— School  authorities  must  take  appropriate  action  to  overcome  what- 
ever language  barriers  might  exist,  in  order  to  enable  all  students 
to  participate  equally  in  educational  programs.  This  would  estab- 
lish, in  effect,  an  educational  bill  of  rights  for  Mexican-Ameri- 
cans, Puerto  Ricans,  Indians  and  others  'vho  ^.tart  under  lan- 
guage handicaps,  and  ensure  at  last  that  they  too  would  have 
etiual  opportunity. 

— Through  Federal  financial  assistance  and  incentives,  school  dis- 
tricts would  be  strongly  encouraged  not  onlv  to  avoid  sh^^rtchang- 
ing  the  schools  that  :;erve  their  neediest  children,  but  beyond  this 
to  establish  and  maintain  special  learning  programs  in  those 
schools  that  would  help  children  who  were  behind  to  catch  up. 
These  incentives  would  also  encourage  ychooX  authorities  to  pro- 
vide for  voluntary  transfers  of  students  that  would  reduce  racial 
concentrations. 

Thus,  the  act  would  set  standards  for  all  school  districts  throusrh- 
out  the  Nation,  as  the  basic  requirements  for  carrying  out,  in  the  field 
of  public  education,  the  Constitutional  guarantee  that  each  person 
shall  have  equal  protection  of  the  laws.  It  would  establish  br-  d- 
based  and  specific  criteria  to  ensure  against  racial  discrimination  in 
school  assignments,  to  ebtablish  the  equal  educational  rights  of  Mexi- 
can-Americans, Puerto  Ricans  and  othei-s  starting  with  language  han- 
dicaps, to  protect  the  principle  of  the  neighborhood  school.  It  would 
also  provide  mf>  and  incentives  to  help  ensure  for  schools  in  poor 
neighborhoods  ic  Tair  treatment  they  have  too  often  been  denied  in 
the  past,  and  t  ovide  the  special  learning  and  extra  attention  tha^ 
children  in  those  Jieighborhoods  so  often  need. 
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Denial  of  Equal  Opportunity:  The  Remedies 

In  the  past,  the  courts  have  largely  been  left  to  their  own  devices  in 
determining  appropriate  remedies  in  school  desegregation  cases.  The 
results  have  been  sometimes  sound,  sometimes  bizarre — but  certainly 
uneven.  The  time  has  come  for  the  Congress,  on  the  basis  of  experience, 
to  provide  guidance.  Where  a  violation  exists,  th^  act  I  propose  would 
provide  that : 

—The  remedies  imposed  must  be  limited  to  those  needed  to  correct 
the  particular  violations  that  have  been  found. 

— School  district  lines  must  not  be  ipiored  or  altered  unless  they 
are  clearly  shown  to  have  been  drawn  for  purposes  of  segregation. 

— Additional  busing  must  not  be  required  unless  no  other  remedy 
can  be  found  to  correct  the  particular  violation  that  exists. 

—A  priority  of  remedies  would  be  established,  with  the  court  re- 
quired to  use  the  first  remedy  on  the  list,  or  the  first  combination 
of  remedies,  that  would  correct  the  unlawful  condition.  The  list 
of  authorized  remedies — in  order — is : 

(1)  Assigning  students  to  the  schools  closest  to  their  homes 
that  provide  the  appropriate  level  and  type  of  education, 
taking  into  account  school  capacities  ana  natural  physi- 
cal barriers; 

(2)  Assigning  students  to  the  schools  closest  to  their  homes 
that  provide  the  appropriate  level  and  type  of  education, 
considering  only  school  capacities ; 

(3)  Permitting  students  ti  transfer  from  a  school  in  which 
their  race  is  a  majority  to  one  in  which  it  is  a  minority; 

(4)  Creation  or  revision  of  attendance  zones  or  grade  struc- 
tures without  necessitating  increased  student  trans- 
portation; 

(5)  Construction  of  new  schools  or  the  dosing  of  inferior 
schools ; 

(6)  The  use  of  magnet  schools  or  educational  parks  to  pro- 
mote integration; 

(7)  Any  other  plan  is  educationally  sound  and  administra- 
tively feasible.  However,  such  a  plan  could  not  requiie 
increased  busing  of  students  in  the  sixth  grade  or  below* 
If  a  plan  involved  additional  busing  of  older  children, 
then:  (a)  It  could  not  be  ordered  unless  there  was  clear 
and  convincing  evidence  that  no  other  method  would 
work;  (b)  in  no  case  could  it  be  ordered  on  other  than 
a  temporary  basis;  fc)  it  could  not  pose  a  risk  to  health, 
or  significantly  impinge  on  the  educational  process;  (d) 
the  school  district  could  be  granted  a  stay  until  the 

^      order  had  been  passed  on  by  the  court  of  appeais. 
—Beginning  with  the  effective  date  oi  the  act,  time  limits  would 
be  placed  on  lescgregation  orders.  They  would  be  limited  to  10 
years'  duration— or  5  years  if  they  calied  for  student  transpor- 
tation—provided that  during  that  period  the  school  authorities 
had  been  in  crood-faith  compliance.  New  orders  could  then  be 
entered  only  if  there  had  been  new  violations. 
These  rules  would  thus  cioarly  define  what  the  Federal  courts 
could  and  could  not  require;  however,  the  States  and  localities  would 
remain  free  to  carry  oul  volunt.'iry  school  integration  plans  that 
might  go  substantially  beyond  the  Federal  requirements* 
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This  is  an  important  distinction.  Where  busing  would  provide 
educational  advanLiges  for  the  community's  children,  and  where  the 
community  wants  to  undertake  it,  the  community  should — and  will- 
have  that  choice.  What  is  objectionable  is  an  arbitrary  Federal  require- 
ment— whether  administrative  or  judicial — that  the  community  must 
undertake  massive  additional  busing  as  a  matter  of  Federal  law.  The 
e^nce  of  a  free  society  is  to  restrict  the  range  of  wnat  must  be  done, 
and  broaden  the  range  of  what  may  be  done. 

Equal  Opportunity :  Brckxdening  the  Scope 

If  we  were  simply  to  place  curbs  on  busing  and  do  nothing  moi-o, 
then  we  would  not  have  kept  faith  with  the  hopes,  the  needs— or  the 
rights — of  the  neediest  of  our  childn^n. 

Evon  adding  the  many  protections  built  into  the  rights  and  remedies 
sections  of  the  Equal  Educational  Opportunities  Act,  we  would  not 
by  this  alone  provide  what  their  special  needs  require. 

Busing  helps  some  poor  children;  it  poses  a  hardship  for  others; 
but  there  are  mar.v  more,  and  in  many  areas  the  great  majority — in 
the  heart  of  New  York,  and  in  South  Chicago,  for  example— whom  it 
could  never  reach. 

If  we  were  to  treat  busing  as  some  sort  of  magic  panncea,  and  to 
concentrate  our  efforts  and  resources  on  that  as  the  principal  means  of 
achieving  quality  education  for  blacks  and  other  minorities,  then  in 
thei^e  areas  of  dense  minority  concentration  a  whole  generation  could 
be  lost. 

If  w:^.hold  massive  busing  to  be,  in  any  event,  an  unacceptable  rem- 
ed^ij^r  the  inequalitie^s  of  educational  opportunity  that  exist,  then 
v;e  must  do  more  to  improve  the  schools  where  poor  families  live. 

Rather  than  require  the  spending  of  scarce  resources  on  ever-longer 
bus  rides  for  those  who  happen  to  live  where  busing  is  possible,  we 
should  encouraare  the  putting  of  .those  resources  directly  irto  educa- 
tion— serving  all  the  disadvantaged  children,  not  merely  those  on  the 
bus  routes. 

In  order  to  reach  the  great  majority  of  the  children  who  most  need 
extra  help,  I  propose  a  new  approach  to  financing  the  extra  efforts 
required:  one  that  puts  the  money  v  ^^re  the  neeos  are,  drawing  on 
the  funds  I  have  requested  for  this  anu  che  next  fiscal  vear  under  Title 
I  of  the  Elementary  and  Secondary  Education  Act  of  1965  and  under 
the  Emergency  School  Aid  Ac.  now  pending  before  the  Congress. 

As  part  of  the  Equal  Education  Opportunities  Act,  I  propose  to 
broaden  the  uses  of  the  funds  imder  th.  Emergency  School  Aid  Act, 
and  to  provide  the  Secretary  of  Health,  Education,*  and  Welfare  with 
additional  authority  to  encourage  effective  special  learning  programs 
in  those  schools  where  the  needs  are  greatest. 

Detailed  program  criteria  would  be  spelled  out  in  administrative 
guidelines--4}ut  the  intent  of  this  program  is  to  ut:e  a  major  portion  of 
the  $1.5  billion  Emergency  School  Aid  money  as,  in  effect,  incentive 
grants  to  encourage  eligible  districts  to  design  educational  programs 
that  would  do  three  thmgs: 

— Assure  (as  a  condition  of  getting  t'.ie  grant)  that  the  district's 
expenditures  on  its  poorest  schools  were  at  least  comparable  to 
.hose  on  its  other  scliools. 

— Provide.  al)ove  this,  a  compensatory  «cation  grant  of  approxi- 
mately $300  per  low-income  pupil  for  chools  in  which  substantial 
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numbers  of  the  students  are  from  poor  families,  if  the  concentra- 
tion of  poor  students  exceeds  specified  limits. 

— Require,  tliat  this  compensatory  grant  be  spent  entirely  on  basic 
instructional  programs  for  language  skills  and  mathematics,  and 
on  basic  supportive  services  such  as  health  and  nutrition. 

— Provide  a  '^bonus"  to  the  receiving  school  for  each  pupil  transfer- 
ring from  a  poor  school  to  a  non-poor  school  where  his  race  is  in 
the  minority,  without  reducing  the  grant  to  the  transferring 
school. 

Priority  would  be  given  to  those  districts  that  are  desegregating 
either  voluntarily  or  under  court  order,  and  to  those  that  are  address- 
ing oroblenis  of  both  racial  and  economic  impaction. 

IJnder  this  plan,  the  remaining  portion  of  the  $1.5  billion  available 
imder  the  Emergency  School  Aid  Act  for  this  and  the  next  fiscal  year 
would  go  toward  the  other  kinds  of  aid  or^nnally  envisaged  under  it. 

This  partial  shift  of  funds  is  now  possibll  for  two  reasons:  First,  in 
the  nearly  2  years  since  I  first  proposed  the  Emergency  School  Aid 
Act,  much  of  what  it  was  designed  to  help  with  has  already  been  done. 
Second,  to  the  extent  that  the  standards  set  forth  jii  the  Equal  Educa- 
tional Opportunities  Act  would  relieve  desegregating  districts  of 
some  of  the  more  expensive  requirements  that  might  otherwise  be  laid 
upon  them,  a  part  of  ♦^he  money  originally  intended  to  help  meet  those 
expenses  can  logically  be  diverted  to  these  other,  closely  related  needs. 
I  would  stress  once  again,  in  this  connection,  the  importance  I  attach 
to  final  passage  of  the  Emergency  School  Aid  Act :  those  districts  that 
are  now  desegregating  still  need  its  help,  and  the  funds  to  be  made 
available  for  these  new  purposes  are  an  essential  element  of  a  balanced 
equal  opportunity  package. 

I  also  propose  that  instead  of  being  terminated  at  the  end  of  fiscal 
1973,  as  pres«nt]y  scheduled,  the  Emergency  School  Aid  Act  continue 
to  be  autnorized  at  a  $1  billion  annual  level-— of  which  I  would  expect 
the  greatest  part  to  be  used  for  the  purposes  I  have  outlined  here.  At 
the  current  level  of  funding  of  Title  I  of  the  Elementary  and  Second- 
arv  Education  Act  of  1965,  this  would  provide  a  total  approaching  $2.5 
billion  annually  for  compensatory  education  purposes. 

For  some  years  now,  there  has  been  a  running  debate  about  the  effec- 
tiveness of  added  spending  for  programs  of  compensatory  or  re- 
niedial  education.  Some  have  maintained  there  is  virtually  no  correla- 
tion between  dollar  input  an  ^  learning  output;  others  have  maintained 
there  is  a  direct  correlation ;  experience  has  been  mixed. 

What  does  now  seem  clear  is  that  whil,-  many  Title  I  experiments 
have  failed,  many  others  have  succeeded  substantially  and  even  dra- 
matically ;  and  what  also  is  clear  is  that  without  the  extra  efforts  such 
extra  funduig  would  make  possible,  there*  is  little  chance  of  breaking 
the  cycle  of  depiivation. 

A  case  can  be  made  that  Title  I  has  fallen  short  of  expectations,  and 
that  in  some  respects  if  has  failed.  In  many  cases,  pupils  in  the  pro- 
grams funded  by  it  have  shown  no  improvement  whatever,  and  funds 
have  frequently  been  misused  or  squandered  foolishly.  Federal  audits 
of  State  Title  I  efforts  have  found  instances  where  naivete,  inexperi- 
ence, confusion,  despair,  and  even  char  violations  of  the  law  have 
thwarted  the  act's  effectiveness.  In  some  instances.  Title  I  funds  have 
been  illegally  spent  on  unauthorized  materials  and  facilities,  or  used 


1127 


' )  fund  local  services  other  than  those  intended  by  the  act,  such  as 
paying  salaries  not  directly  related  to  the  act's  purposes. 

The  most  prevalent  failing  has  been  the  spending  of  Title  I  funds  as 
general  revenue.  Out  of  40  States  audited  between  1966  and  1970,  14 
were  found  to  have  spent  Title  I  funds  as  general  revenue. 

Too  often,  one  result  has  been  that  instead  of  actually  being  con- 
centrated in  the  areas  of  critical  need,  Title  I  moneys  have  been  dif- 
fused throughout  the  system ;  and  they  have  not  reached  the  targeted 
schools— and  targeted  children— in  sufficient  amounts  to  have  a  real 
impact. 

On  the  positive  bide.  Title  I  has  eflpected  some  important  changes  of 
benefit  to  disadvantaged  children. 

First,  Title  I  has  encouraged  some  States  to  expand  considerably 
the  contributions  from  State  and  local  funds  for  compensatory  educa- 
tion. In  the  1965-66  school  year,  the  States  spent  only  $2.7  million  of 
their  own  revenues,  but  by  the  1968-69  school  year— largely  due  to 
major  efforts  by  California  and  New  York— thev  were  contributins: 
$198  million.  ^  ^ 

Second,  Title  I  has  better  focused  attention  on  pupils  who  previ- 
ously were  too  often  ignored.  About  8  million  children  are  in  schools 
receiving  some  compensatory  funds.  In  46  States  programs  have  been 
established  to  aid  almost  a  quarter  of  a  million  children  of  migratory 
workers.  As  an  added  dividend,  many  States  have  begun  to  focus  edu- 
cational attention  on  the  early  childhood  years  which  are  so  important 
to  the  learning  process. 

Finally,  local  schools  have  be  ^n  encouraged  by  Title  I  to  experiment 
and  innovate.  Given  our  highly  decentralizecl  national  educational 
system  and  the  relatively  minor  role  one  Federal  program  usually 
P*.^y  V*^^^  ^^^^  encouraging  examples  of  programs  fostered  by 
Title  I  which  have  worked. 

In  designing  compensatory  programs,  it  is  difficult  to  know  exactly 
what  will  work.  The  circumstances  of  one  locality  may  differ  dra- 
matically from  those  of  other  localities.  What  helps  one  group  of 
children  may  not  be  of  particular  benefit  to  others.  In  these  experi- 
mental years,  local  educational  agencies  and  the  schools  have  had  to 
start  vrom  scratch,  and  to  leaxH  tor  themselves  how  to  educate  those 
who  m  the  past  had  too  often  simply  been  left  to  fall  further  behind. 

In  the  process,  some  schools  did  well  and  others  did  not.  Some  dis- 
tricts benefited  by  active  leadership  and  community  involvement,  while 
others  were  slow  to  innovate  and  to  break  new  ground. 

mile  there  is  a  great  deal  yet  to  learned  about  the  design  of 
successful  compensatory  programs,  the  experience  so  far  does  point 
m  one  crucial  direction:  to  the  importance  of  providing  sufficiently 
concentrated  funding  to  establish  the  educational  equivalent  of  a  "criti- 
cal mass,  or  threshold  level.  Where  funds  have  been  spread  too  thinly, 
they  have  been  wasted  or  dissipated  with  little  to  show  for  their  ex- 
penditure. Where  they  have  been  concentrated,  th-3  results  have  been 
frequently  encouraging  and  sometimes  dramatic. 

In  &  sample  of  some  10,000  disadvantaged  pupils  in  California,  82 
percent  of  those  in  projects  spending  less  than  $150  extra  per  oupil 
showed  little  or  no  achievement  gain.  Of  those  students  in  projects 
spending  over  $250  extra  per  pupil,  94  percent  gained  more  than  one 
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year  per  year  of  exposure;  58  percent  gained  between  1.4  and  1.9 
years  per  year  of  exposure.  Throughout  the  country  States  as  widely 
separated  as  Connecticut  and  Florida  have  recognized  a  correlation 
betw  ien  a  "critical  mass"  expenditure  and  marked  effectiveness. 

Uf  late,  several  important  studies  have  supported  the  idea  of  a 
•critical  mass '  compensatory  expenditure  to  afford  disadvantaged 
pupils  equal  educational  opportunity.  The  New  York  State  Commis- 
sion on  the  Quality,  Cost,  and  Financing  of  Elementary  and  Sec- 
opdary  Education,  the  National  Educational  Finance  Project,  and  the 
Presidents  Commission  on  School  Finance  have  all  cited  the  impor- 
tance of  such  a  substantial  additional  per  pupil  expenditure  for  dis- 
advantaged pupils,  r  r  r 

The  program  which  I  propose  aims  to  assure  schools  with  substan- 
tial concentrations  of  poor  children  of  receiving  an  average  $300  com- 
pensatonr  education  grant  for  each  child. 

In  order  to  encou.-age  voluntary  transfers,  under  circumstances 
where  they  would  reduce  both  racial  isolation  and  low-income  concen- 
school  accepting  such  transfers  would  receive  the  extra 
$*J00  allotted  for  the  transferring  student  plus  a  bonus  payment  de- 
pending on  the  proportion  of  poor  children  in  that  school. 

Une  key  to  the  success  of  this  new  approach  would  be  the  "critical 
r^^oKi  ""^i^y  l»th  "»c««sing  and  concentrating  the  funds  made 
available;  another  would  be  vigorous  administrative  foUow-throueh 
to  ensure  that  the  funds  are  used  in  the  intended  schools  and  for  the 
intended  purposes. 

THE  STUDENT  TRANSPORTATION  UORATO:  OK  ACT 

In  times  of  rapid  and  even  headlong  change,  there  occasionally  is  an 
urgent  need  for  reflection  and  reassessment.  This  is  especially  true 
when  powerful,  histonc  forces  are  moving  the  Nation  toward  a  con- 
flict of  fundamental  pnnciples— a  conflict  that  can  be  avoided  ii  each 
of  us  does  his  share,  and  if  aU  branches  of  Government  will  join  in 
helping  to  redefine  the  questions  before  us. 

Like  any  comprehensive  legislative  recommendation,  the  Equal  Ed- 
ucational Opportunities  Act  that  I  have  proposed  today  is  offered  as 
*  Congressio  lal  debate  and  action. 

The  Congress  has  both  the  Constitutional  authority  and  a  special 
capability  to  debate  and  define  new  methods  for  implementing  Con- 
stitutioLal  pnnciples.  And  the  educational,  financiafand  social  com- 
plexities of  this  issue  are  not,  and  are  not  properly,  susceptible  of 
Soie°"      '"<^»^dual  courts  alone  or  even  by  the  Supreme  Court 

This  is  a  moment  of  considerable  conflict  and  uncertainty;  but  it  is 
also  a  moment  of  great  opportunity. 

This  is  not  a  time  for  the  courts  to  plunge  ahead  at  full  opeed. 
,  If  we  are  to  set  a  course  that  enables  us  to  act  together,  and  not 
simply  to  do  more  but  to  do  better,  then  we  must  do  rJl  in  our  power 
to  create  an  atmosphere  that  permits  a  calm  and  though*,ful  assess- 
ment of  the  issi    ,  choices  and  consequences. 

I  propose,  therefore,  that  the  Congress  act  to  iiEpo:,c  a  temporary 
freeze  onnew  busing  orders  by  the  Federal  court*-  -to  estoblish  await- 
ing  penod  .vhile  the  Congress  considers  alternative  means  of  enforc- 
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ing  14th  Amendment  rights.  I  propose  that  this  freeze  be  effective 
immediately  on  enactment,  and  that  it  remain  in  effect  until  July  1, 
1973,  or  until  passage  of  the  appropriate  legislation,  whichever  is 
sooner. 


This  freeze  would  not  put  a  stop  to  desegregation  cases;  it  would 
only  bar  new  orders  durmg  its  effective  period,  to  the  extent  that  they 
orderea  new  busmg. 

This,  I  recognize,  is  an  unusual  procedure.  But  I  am  persuaded  that 
the  Congress  hrs  the  Constitutional  power  to  enact  such  a  stay,  and 
I  believe  the  imusual  nature  of  the  conflicts  and  pressures  that  con- 
front both  the  courts  .md  the  country  at  this  particular  time  requires 

Iv* 

It  has  become  abundantly  clear,  from  the  debates  in  the  Congress 
and  from  the  upwelling  of  sentiment  throughout  the  country,  that 
some  action  willbe  taken  to  limit  the  scope  of  busing  orders.  It  is  in 
the  interest  of  everyone— black  and  white,  children  and  parents,  school 
administrators  and  ^ocal  officials,  the  courts,  the  Congress  and  the 
executive  branch,  and  not  least  in  the  interest  of  consistency  in  Fed- 
eral policy,  that  while  this  matter  is  being  corsidered  bv  the  Congress 
we  not  speed  further  along  a  course  that  is  likely  to  be  changedT 

The  legislation  I  have^propcwed  would  provide  the  courts  with  a 
new  set  of  standards  and  criteria  that  would  enable  them  to  enforce 
the  basic  Constitutional  guarantees  in  different  ways. 

A  stay  would  relieve  the  pressure  on  the  Congress  to  act  on  the 
long-range  legislation  without  full  and  adequate  consideration.  By 
providing  immediate  relief  from  a  course  that  increasing  millions 
of  Amencans  are  finding  intolerable,  it  would  allow  the  debate  on 
permanent  solutions  vo  proceed  with  less  emotion  and  more  reas^^u 

For  these  reasons— iind  also  for  the  sake  of  the  additional  childi- 
faced  with  busing  now— I  urge  that  the  Congress  quickly  give  vjs 
approval  to  the  Student  Transportation  Moratorium  Act. 

No  message  to  the  Congress  on  school  desftgregation  would  be  com- 
plete uxi^sss  It  addressed  the  question  of  a  Constitutional  amendment. 
^  There  are  now  a  number  of  proposals  before  the  Coiini^ss.  with 
strcug  support,  to  amend  the  Constitution  in  ways  designe^^  to  abolish 
msing  or  to  bar  the  coui  iS  from  ordering  it. 

These  proposals  should  continue  to  receive  the  particularly  thought- 
ful and  careful  consideration  by  the  Congress  that  any  proposal  to 
amend  the  Constitution  merits. 

It  '8  important  to  rerx^gnize,  however,  that  a  Constitutional  amend- 
ment— even  if  it  could  secure  the  necessary  two-*hirds  support  in 
both  Houses  of  the  Congress— has  a  serious  flaw:  it  would  have  no 
inlpact  this  year;  it  would  not  come  into  effect  until  after  the  long 
process  of  ratification  by  three-fourths  of  the  State  legislatures.  What 
IS  needed  is  action  now;  a  Constitutional  amendment  fails  to  meet 
this  imUi^^diate  need. 

Legislalion  meets  the  problem  now.  Therefore,  I  recommend  that 
as  its  first  priority  the  Congress  go  forward  immediately  on  the  legis- 
lative route.  Legislation  can  also  treat  the  question  with  far  greater 
precision  and  detail  than  could  the  necessarily  generalized  language  of 
a  Constitutional  amenc'ment,  while  making  possible  a  balanced,  cc  ^;- 
prehensive  approach  to  equal  educational  opportunity. 
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CONCLUSION 

These  measures  I  have  proposed  would  place  firm  and  effective 
curbs  on  busing- -and  they  would  do  so  in  a  Constitutional  way,  aid- 
ing rather  than  ,^hallenging  the  courts,  respecting  the  mandate  of 
the  14th  Amendment,  and  exercising  the  n  jponsibility  of  the  Con- 
gress to  enforce  that  Amendment. 

Beyond  making  these  proposals,  I  am  directing  the  Executive  de- 
partments to  follow  policies  consistent  with  the  principles  on  which 
Ihey  are  based— iriiich  will  include  intervention  by  the  Justice  De- 
partment in  selected  cases  before  the  courts,  both  to  implement  the 
stay  and  to  resolve  some  of  those  questions  on  which  the  lower  courts 
have  gone  beyond  the  Supreme  Court. 

The  Equal  Educational  Opportunities  Act  I  have  proposed  reflects 
a  serious  and  wide-ranging  process  of  consultation— drawing  upon 
the  knowledge  and  experience  of  legislators,  Con-'titutional  scholars, 
educators  and  government  administrators,  and  of  men  and  women 
from  all  races  and  regions  of  the  country  who  shared  with  us  the  views 
and  feelings  of  their  communities. 

Its  design  is  in  large  measure  the  product  of  that  collaboration. 
When  enacted  it  would,  for  the  Prst  time,  furnish  a  framework  for 
collaborative  action  by  the  various  branches  of  Federal  and  local 
government,  enablirg  courts  and  communities  to  shape  effective  edu- 
cational solutions  which  are  responsive  not  only  to  Constitutional 
standards  but  also  to  the  physical  and  human  reality  of  diverse  edu- 
cational situations. 

It  will  create  more  local  choice  ana  more  options  to  choose  from ; 
and  it  will  marshal  and  target  Federal  resources  more  effectively  in 
support  of  each  particular  community's  effort. 

Most  importantly,  however,  these  ^.roposals  undertake  to  address  the 
problem  that  really  lies  at  the  heart  of  the  issue  at  this  time:  the 
inherent  inability  of  the  courts,  acting  alone,  to  deal  effectively  and 
acceptably  with  the  new  magnitude  of  educational  and  social  prob- 
lems generated  by  the  desegregation  process. 

If  these  proposals  are  adopted,  those  few  who  want  an  arbitrary 
racial  balance  to  be  imposed  on  the  schools  by  Federal  fiat  will  not 
get  their  way. 

Those  few  who  vant  a  return  to  segregated  schools  will  not  get 
their  way. 

Those  few  who  want  a  rollingback  of  the  basic  protections  blac'c 
and  other  minority  Americans  have  won  in  recent  yeirs  will  not  get 
their  way. 

I'his  Administration  means  what  it  says  about  dismantling  racial 
bai/iers,  about  opening  up  jobs  and  housing  and  schools  and  oppor- 
tunity Ui  all  Americans. 

It  is  not  merely  rhetoric,  but  our  record,  that  demonstrates  our 
determination. 

We  have  achieved  more  school  desegregation  in  the  laft  3  y  ^rs 
than  was  achieved  in  the  previous  15. 

We  have  taken  the  lead  in  opening  up  high-paying  jobs  to  minority 
workers. 
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We  have  taken  unprecedented  measures  to  spur  business  ownership 
by  members  of  minonties. 

We  have  brought  more  members  of  minorities  into  the  mir»dle  and 
upper  levels  of  pie  Federal  service  than  ever  before. 

We  have  provided  more  support  to  black  colleges  than  ever  before. 

We  have  put  more  money  and  muscle  into  enforcement  of  the  equal 
opportunity  laws  than  ev<ir  before. 

These  efforts  will  all  go  forward — with  vigor  and  with  conviction. 
Making  up  for  the  years  of  past  discrimination  is  not  simply  some- 
thing that  white  Americans  owe  to  black  Americans— it  is  somewhat 
the  entire  Nation  owes  to  itbelf . 

I  submit  these  proposals  to  the  Congress  mindful  of  the  profound 
importance  and  special  complexity  of  the  issues  they  address.  It  is  in 
that  spirit  that  1  have  undertaken  to  weigh  and  respect  the  conflicting 
interests;  to  strike  a  balance  which  is  thoughtful  and  just;  and  to 
search  for  answers  that  will  best  serve  all  of  the  Nation's  children. 
I  urge  the  Con^jress  to  consider  them  in  the  same  spirit. 

The  great  majority  of  Americans,  of  all  races,  w  *  ut  their  Govern- 
ment—the Congress,  the  Judiciary  and  the  Executive— to  follow  the 
course  of  deliberation,  not  confrontation.  To  do  this  we  must  act 
calmly  and  creatively,  and  we  must  act  together. 

The  great  majority  of  Americans,  of  all  races,  want  schools  that 
educate  and  rules  that  are  fair.  That  is  what  these  proposals  attempt 
to  provide, 

r«  -nr  ,  RiCHARD  NiXON, 

The  WnrrE  House,  March  17, 1979, 
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Chairman  Celler.  I  also  place  in  the  record  a  statement  issued 
March  29, 1972,  by  the  Commission  on  Civil  Rights,  comment inc  on  the 
President's  legislation  proposals. 

Statement  op  the  U.S.  Commission  on  Civil  Bights  Conoebnino  the  Pbesi- 
DENTS  Message  to  Congress  and  Proposed  Lex^islation  on  Busing  and  Equai 
Educational  Opportunities 

On  March  17,  1972,  the  President  sent  to  Congres,s  p  message  and  proposed 
legislation  dealing  with  the  most  deeply  felt  and  most  divisive  domestic  issue 
troubling  the  American  people  today.  The  issue  is  comraonlv  characterized  as 
busing  but  it  involves  far  more  fundamental  questions.  It  involves  questions 
concerning  the  kind  of  education  we  want  our  children  to  have,  the  firmness  of 
our  resolve  to  redeem  the  Nation's  pledge  of  equal  rights  for  all,  and,  in  the 
final  analysis,  the  kind  of  society  we  want  our  children  to  inherit 

The  Commission  has  serious  disagreement  with  the  proposed  legislation.  We 
believe  that  t  can  have  no  other  effect  than  to  roll  back  the  desegregation 
advances  made  so  slowly  and  so  painfuUy  over  the  18  years  since  the  Supieme 
Pnho^^nfi^  declared  that  ^'separate  educational  facilities  are 

inherently  unequal.'*  This  proposed  leigslatlon  is  retrogressive  on  several  counts' 
It  seeks  to  alter  the  substantive  standards  by  which  the  illegality  of 
school  segregation  could  or  should  be  judged  and  found  wanting 
It  seeks  to  hinder  the  capacity  of  the  courts  to  provide  relief  to  those 
if  oiIJ"^V^""^iL^lJ'*^^^      ^  desegregated  education  has  been  violated, 
It  seeks  to  curb  the  Executive  Branch  as  an  active  iwrticipunt  in  the 
effort  to  desegrate  the  schools. 
It  seeks  to  enshrine  the  neighborhood  school  as  a  fu^idamental  comer- 
educational  policy  when,  in  light  of  pervasive  juitterns  of  neigh- 

5!?I?!?^u^^^^^^"**"'  ^^^y  have  the  effect  of  perpetuating  sewe- 

gated  schools. 

It  would  a-ept  the  inevitability  of  the  continuation  of  school  segrega- 
tton  and  seek  to  create  equal  educational  opiwrtunity  by  equalizing  ra- 
dally  separate  schools,  in  other  words,  a  reversion  to  the  doctrine  and  prac- 
nee  or  "separate  but  equal." 
fh'^^™!^^  P'"Ov[si<)ns  in  the  legislation  would  render  lifeless  many  of 

A,l^\i1S*^^!J^^  established  in  the  Supreme  Court's  classic  Brotvn  decision. 
Although  the  Commission  has  serious  disagreement  with  the  President's  prem- 
ises and  recommendat  ons  for  legislation,  we  believe  that  it  is  not  only  right 
and  proper,  but  essential,  for  the  President  to  address  this  issue.  The  Commis- 
^on  is  mandated  by  law  to  advise  both  the  President  and  the  Congress  on 

i?^f«^^^S**°^  T^.  ^^1  ^^I^^  ^^^^  ^''^        contribute  to  con- 

stractiye  delmte  and  to  succe»jful  resolution  of  the  difiicult  problems  involved. 

What  has  divided  the  Nation  on  school  bu.iing  is  not  so  much  sharp  disagree- 
ment on  the  merits,  but  confusion  as  to  what  the  issues  really  are.  Public  di?- 
cussion  has  not  served  to  illuminate  these  issues.  The  complex  matter  of  over- 
coming in  a  few  years  the  inequities  of  tiio  long  past  through  the  medium  of 
desegre^t^  schools  has  been  reduced  to  the  question  of  whether  one  is  for  or 
against  busing. 

recognized  the  need  .o  address  these  im- 
portant issues  rationally  and  analytically.  In  addition,  tne  President  has  sought 
to  quiet  the  fear  that  his  legislation  placing  curbs  on  busing  will  mark  an 
iJ^  -  ^  achieve  equal  rights  and  even  undo  the  advances  made 

P  5®      years  since  the  Suprero.^  Court  of  the  United  States  declared  that 

separate  educational  facilities  are  inherently  unequal." 

Despite  the  I^esident's  assurances,  we  fear  that  this  legislation  will  none- 
the  ess  have  that  result.  It  focuses  on  the  wrong  issue— busing^nd  in  so  dolnir 
will  make  rational  debate  over  the  true  issues  of  school  desegregation  and  qual- 
ity education  much  more  difficult  Further,  if  enacted,  it  would  mirk  a  major 
govermnental  retreat  in  the  area  t^it  has  been  at  the  heart  of  the  struggle  for 
equal  rights.  Retreats  in  other  areas  might  well  follow. 

In  its  fifteen-year  history,  the  Ccmmission  hap  been  continuously  studying  the 
problems  of  achiex  ing  quality,  desegregated  education.  We  have  issued  jmne'X)us 
reports  dealing  with  various  aspects  of  the  problem  North  and  South,  and  ex- 
ploring ways  in  which  it  can  be  successfully  resolved.  We  issue  this  statement  out 
concern  that  progress  in  school  desegregation  not  be  halted  and 

not  be  diluted. 


r 
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LBGAL  BACKOBOITND 

In  1054,  the  Supreme  Court  in  Brotcn  v.  Board  of  Education  of  Topeka  estab- 
lished that  officially  sanctioned  segregation  in  public  schools  violates  the  14th 
Amendment  Most  clearly  this  holding  applied  to  those  States  in  which  segrega- 
tion was  expressly  required  or  authorized  by  law.  In  recent  years,  this  principle 
of  law  has  been  applied  as  well  to  Northern  school  districts  where  the  courts  have 
concluded  that  official  policies  and  actions  have  just  as  effectively  resulted  in 
racial  isolation  in  the  schools. 

In  the  18  years  since  Broum,  not  only  have  the  courts  continued  to  interpret 
what  constitutes  illegal  segregation,  but  the  courts  and  other  agencies  of  gov- 
ernment have  been  seeking  to  devise  effective  remedies  for  achieving  full  school 
integration. 

Throughout  the  late  1950's  and  lO^Cs,  many  school  districts  adopted  a  variety 
of  plans  which  produced  little  integration — in  fact,  less  than  3  percent  in  10 
years.  In  1968,  the  Supreme  Ck>urt  made  clear  that  Brown  requires  the  actual 
abolition  of  dual  school  systems — so  that  there  no  longer  are  "white  schools"  or 
"black  schools,"  but  simply  schools. 

The  loss  of  time,  the  loss  of  opportunity  for  a  generation  of  our  children  has 
been  discouraging.  But  remedies  have  be^n  developed.  A  variety  of  techniques  for 
achieving  desegregation  have  been  applied  successfully,  including  the  use  of  at- 
tendance zones,  pairing  of  schools,  construction  of  new  facilities,  such  as  educa- 
tion parks,  and,  as  a  last  rmrt,  busing. 

The  appropriateness  of  these  remedies  was  fully  dealt  with  last  April  by  the 
Supreme  Court  in  8u>ann  v.  Charlotte-Mecklenhurg.  In  that  case,  the  Court  recog- 
nized the  validity  and  necessity  of  each  of  these  remedies — including  busing— 
which  courts,  with  the  guidance  of  Federal,  State  and  local  officials,  had  con- 
cluded were  the  proper  means  for  achieving  desegregation  and  fulfUling  the 
promise  of  the  Brown  decision. 

It  is  against  the  background  of  this  history  that  the  legislation  proposed  by 
the  President  must  be  viewed. 

CURB  ON  THE  OOUBTS 

As  the  President  points  out,  all  three  branches  of  the  Federal  Government  have 
participated  in  the  effort  to  end  the  system  of  State-imposed  segregation  in  the 
public  schools.  As  he  also  points  out,  however,  they  have  been  unequal  partners. 
The  courts  have  carried  the  heaviest  share  of  the  burden.  During  the  ten  years 
following  the  1954  Brown  decision,  the  courts  labored  virtually  alone  with  little 
if  any  backing  from  the  executive  and  legislative  branches.  The  pace  of  desegre- 
gation was  painfully  slow,  in  contrast  to  the  court's  injunction  of  "all  deliberate 
speed." 

It  was  not  until  a  decade  later  that  Congress,  through  enactment  of  the  Civil 
Rights  Act  of  1964,  and  the  Executive  Branch,  through  eitforcement  of  Title 
VI  of  that  law,  joined  the  battle.  In  recent  years  the  courts  again  have  had  to 
carry  the  main  burden,  but  the  dramatic  increase  in  the  pace  of  desegregation 
Fince  1964  demonstrates  the  impact  that  all  three  branches,  working  together, 
can  have. 

The  disproportionate  burden  placed  unon  the  courts  has  been  unfair.  Further, 
the  case-by-case  approach,  which  is  inherent  in  the  judicial  process,  is  not  the 
most  effective  way  to  deal  with  a  problem  of  national  scope  and  concern.  The 
limited  range  of  remedies  available  t>  courts  further  limits  their  capacity  to 
meet  the  problem.  Congress,  with  its  power  to  enact  new  programs  and  to  appro- 
priate  funds,  and  the  Executive  Branch,  with  its  power  of  flexible  administration, 
are  necessary  partners.  Thus  we  agrve  with  the  President  when  he  urges  that 
Congress  accept  additional  responsibility  and  use  its  authority  under  the  14th 
Amendment  for  purposes  of  joining  the  effort  to  desegregate  the  schools. 

The  courts  need  support  and  assistance.  However,  the  legislation  proposed  by 
the  President  would  curb,  not  help,  theia.  It  would  seek  to  limit  the  remedies 
available  to  the  courts  by  restricting  anU,  in  some  cases,  removing,  their  power 
to  order  transportation  of  students.  It  would  also  blunt  the  force  of  the  Execu- 
tive Branch  through  similar  restrictions.  The  proposed  "Student  Transportation 
Moratorium  Act  of  1972"  would  bar,  until  July  1,  1973  or  until  appropriat**  legis- 
lation is  enacted  by  Congress,  all  new  busing  orders,  despite  the  unmistakably 
clear  and  strong  mandate  of  the  Supreme  Court  that  further  delay  in  carrying 
out  the  requirements  of  Brown  is  not  acceptable.  As  the  Court  has  said :  "The 
burden  on  a  school  board  today  Is  to  come  forth  with  a  plan  that  promises  realis- 
tically to  work,  and  promisee  realistically  to  work  now." 
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Ihe  proposed  "Equal  Educational  Opportunities  Act  of  11>72"  also  would  place 
severe  curbs  on  the  iwwer  of  the  courts  and  the  Executive  Branch  to  remedy  con- 
stitutional violations.  It  would  generally  prohibit  the  ordering  of  dese^rregation 
*  increase  in  the  amount  of  transportation.  For  elementary 

school  students,  this  prohibition  would  be  absolute.  It  should  be  stiressed  that 
this  anti-busing  proposal,  unlike  the  one  in  the  "Moratorium"  bill,  would  be  i>er- 
manent.  Thus  the  power  of  Federal  Courts  to  provide  relief  to  those  whose  con- 
stitutional nghts  have  been  violated  would  be  impaired— indefinitely.  Further, 
Ant  n/'fo^"'^  desegr^tion  plans  under  TiUe  VI  of  the  Civil  Rights 

Act  Of  1964  could  be  reopened  and  changed. 

The  legislation  also  would  seek  to  alter  the  standard  by  which  courts  judge 
constitutional  rights  and  remedies.  Provisions  of  the  bill,  such  as  those  eiS>hasi2 
nJ*^ih!^?^^5*^/ ne  ghborhood  school  as,signment  and  the  inviolability 
of  f>chool  district  lines,  would  not  only  impair  the  courts*  power  to  provide 
•T^^       ^l^^uh^  "^^""^  standard  of  constitutionality,  would 

intrude  on  the  traditional  prerogative  of  the  courts.  Thus  this  proposed  legisla- 
tion  raises  serious  constitutional  questions  concerning  separation  of  powers, 
^1,1.  Commission  urges  that  Congress  fully  examine  these  questions,  especially 
those  concerning  constitutionality,  before  acting.  The  courts  are  the  final  judges 
on  issu^  of  constitutionality,  but  Congress  has  its  own  heavy  responsibility  to 
assure  that  legislation  it  enacts  is  authorized  under  the  Constitution,  The  Com- 
mission believes  t^t  the  anti-busing  provision  in  this  legislation  not  only  would 
desegregation  efforts,  but  would  also  undermine  the  integrity  of  our 
Federal  judiciary. 

Ours  is  the  longest  enduring  Constitution  in  the  world  today  precisely  because 
«ie  founding  fathers  wisely  balanced  the  powers  to  preserve  constitutional  and 
equal  rights  for  all  citizem.  To  tamper  with  this  balance  is  a  threat  to  the  Nation 
and  its  future  life  and  health  which  far  transcends  the  issue  of  busing, 

BUBIirO  AND  NEIOHB<^HOOD  SCHOOLS 

What  Americans  must  keep  in  mind,  in  the  furor  over  the  busing  debate,  is 
that  to  restrict  busing  in  most  communities  is  simply  to  restrict  desegregation. 

\  t^u^^J^  segregated  neighborhoods  that  exist  from  coast  to 

coast.  North  and  South.  It  is  so  l)ecause  even  with  a  concerted  effort  to  eliminate 
well-entrenced  patterns  of  housing  segregation,  it  would  take  generations  to  undo 
?u  even  significantly  alter  them  and  thus  to  alter  the  educational  opportunity  of 
the  children  who  live  in  segregated  neighborhoods  near  inferior,  segregated 
neighborhood  schooiS,  What  you  really  say  to  these  children  wb-n  you  say  "no 
busing  is  stay  in  your  place  and  attend  your  inferior  schools  ♦  This  will,  in 
reality,  cost  us  another  whole  generation  of  badly  educated  minority  children, 
denied  their  constitutional  rights  to  equal  educational  opportunity.  No  amount  of 
talk  about  new  expenditures  to  create  what,  in  fact,  is  a  revision  to  the  uncon- 
stitutional and  bankrupt  policy  of  "separate  but  equal"  will  long  delude  minority 
parents  or  even  minority  students. 

This  is  not  to  say,  however,  that  busing  is  the  only  means  of  achieving  deseg- 
regation. In  many  towns  and  cities,  busing  is  not  necesisary  and  dei5egr«gatiMi 
can  be  achieved  within  the  confines  of  neighborhood  school  attendance  Great 
progrees  can  be  made  through  the  use  of  such  techniques  as  redrawing  school 
attendance  lines,  pairing  schools,  and  creating  central  schools. 

But  in  many  cases  these  techniquee,  no  matter  how  skillfully  and  consdenti- 
ously  applied,  cannot  bring  about  desegre*ration  without  busing.  That  is  becau.se 
very  oft^  school  attendance  areas  must  be  enlarged  in  order  to  accompil&h 
desegrej^ion,  and  some  pupiU  would  be  too  far  away  from  school  to  walk.  In 
these  instamres,  some  pupils  have  to  lf>  transport)ed  to  school.  Sincere  and  dedi- 
cated school  otBdals.  school  boards  and  courts  acro?a8  the  Nation  have  sought 
ways  to  desegregate  schools  In  a  number  of  dties  without  busing  and  have  had 
w  conclude,  finally,  that  in  some  casese  there  is  no  other  way. 

To  be  sure,  busing  tor  desegregation  purix>.«es  can  Ik*  inconvenient— 4)Ut  no 
more  so  than  busing  for  a  number  of  other  educational  purposes.  The  key  que©- 
tion  is  the  value  we  place-for  tiie  sake  of  our  chiUin^n  and  our  society—upon 
Imiing  quali^,  integrated  education.  The  Commission  is  convinced  that  the  rela- 
tively small  amount  of  busing  that  is  conducted  for  desegregation  purposes  is 
not  only  justified,  but  Is  ne^^easary.  The  Supreme  Court  recognijsetl  this  f^ct  in 
tna  Swann  case. 

.1  3^L?"?.*^l.^"^i;.^"  Stcann,  did  not  ignore  the  worires  of  iiarents  about 
erceSBlve'  busing.  The  Court  said  that  chUdren  should  not  be  bused  if  the 
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time  or  distance  would  endanger  either  the  child's  health  or  education,  and 
that  seems  a  reasonable  standard  to  this  Commission.  No  one  is  endorsing  the 
basing  of  any  child  to  an  inferior  school,  aithougti  just  this  bai)i>etted  to  many 
past  generations  of  minority  children.  The  fears  and  concerns  about  busing,  and 
the  extent  and  inconvenience  of  it,  have  been  greatly  overstated  in  the  course 
of  the  debate  now  sweeirfng  the  Nation.  'Regretfully,  too  many  leaders  have  been 
speaking  to  the  base  prejudices  of  the  American  people  rather  than  to  their  in- 
herent sense  of  justice  and  idealism. 

What  are  the  plain  facts  about  busing?  Every  day  nearly  20  million  school 
children  go  to  and  from  school  by  bos  and  tlieir  parents  seldom  complain  about 
iuconvenienca  Some  parents  prefer  to  have  their  children  go  to  school  by  bus 
rather  than  brave  dangerous  traffic  on  foot.  Some  school  boards  provide  buses 
for  handicapped  and  gifted  childreii,  so  that  they  can  attend  si^ecial  schools 
away  from  their  neighborhoods.  Rural  areas  have  virtually  abandoned  the  oncc- 
familiar  one-room  school  in  favor  of  modem  consolidated  schools  reached  by 
bus.  School  districts  often  take  pride  in  providing  transportation  for  these  pur- 
poses, sometimes  at  grpat  cost,  knowing  that  the  improved  education  that  awaits 
the  children  at  the  end  of  the  bus  ride  is  what  really  matters  and  this  is  well 
worth  the  inconvenience.  Only  when  busing  occurs  for  tlie  purpfwe  of  desegrega- 
tion are  objections  raised.  Some  would  Iiave  us  lielieve  that  for  this  purpose, 
busing  is  not  an  inconvenience,  but  an  absolute  evil. 

The  neighborhood  school  represents,  in  a  sense,  the  opposite  side  of  the  coin 
of  busing.  That  is,  just  as  the  fifty-year  old  practice^of  busing  rejiresents  an 
inconvenience,  not  an  absolute  evil,  neighborhood  schools  represent  a  convenience, 
not  a.i  absolute  good. 

As  noted,  neighborhood  schools  have  l^een  abandoned  by  the  thousands  in 
rural  areas  in  favor  of  larger  consolidated  schools  commonly  reached  by  bus. 
The  trend  of  modem  educational  thought  generally  is  away  from  the  neighlmr- 
hoiKl  school  and  toward  the  larger  central  units  that  can  provide  facilities, 
reachers,  services  and  curriculum  not  financially  feasible  in  smaller  neighborhood 
.schools. 

Xfighborhood  schools  realistically  should  he  viewed  as  only  one  of  several 
fonns  of  school  units,  ami  not  as  the  foundation  upon  which  our  entire  system 
of  public  education  should  rest.  In  plain  fact,  it  does  not.  Therefore  it  would 
he  a  .serious  mistake  for  the  proposed  "Equal  Education  Opportunities  Act"  to 
elevate  the  neighborhood  school  concept  to  the  position  of  a  new  national 
l»olicy  and  purpose.  To  do  so  would  not  only  undermine  desegregation ;  it  would 
discourage  the  efforts  of  educators  seeking  to  improve  the  organization  of  their 
.school  system  toward  providing  quality  education  for  every  pupil. 

INTEOBATION  AND  EQUAL  EDIXATIONAL  OPPORTUNITY 

The  cornerstone  of  the  proposed  "Equal  Educational  Opportunities  Act"  is 
the  declaration  of  national  policy  that:  all  children  enrolled  in  public  schools 
are  entitled  to  equal  education  opportunity,  without  regard  to  race,  color,  and 
national  origin. 

The  substantive  provisions  of  the  bill,  however,  seek  to  carry  out  this  policy 
while  at  the  same  time  curtailing  efforts  to  desegregate  the  schools.  Indeed  the 
President's  message,  as  well  as  the  legislation,  accept  the  inevitability  of  con- 
tinued school  segregation  and  seek  other  means— the  channelling  of  money  into 
ghetto  schools—to  achieve  equality  of  educational  opportunity. 

The  essence  of  the  President's  proposal  is  that  infusion  of  monev  can  make 
racially  Isolated  schools  equal  and  he  would  allocate  up  to  J<2.5  billion  in  pre- 
viously requested  funds  to  this  purpose.  The  Commission  doubts  the  value  of 
this  approach.  In  fact,  it  has  not  worked  even  with  a  larger  per  student  allot- 
ment in  the  s<  hools  of  Washington,  D.C. 

In  seeking  to  achieve  equal  educational  opportunity  by  equalizing  segregated 
facilities,  the  logislation  returns  to  the  tradition  of  the  discanled  "separate  but 
equal '  rule  of  Plcsftu  v.  Fcrffusnn,  which  the  Brown  decision  expressly  overturned 
as  unconstitutional. 

But  even  if  true  equaMty  could  he  achieved  under  segregated  conditions,  there 
i^  little  reason  to  beliex  j  that  the  expenditures  contemplated  would  accomplish 
this  result.  A  recent  report  prepared  by  Mosteller  and  Moynihan  of  Harvard 
i  nlversity  has  renffirmea  that  the  least  promising  way  to  improve  education  in 
giietto  schools  is  through  the  expenditure  of  additional  funds.  Many  studies, 
including  the  Commission's  own,  have  concluded  that  amounts  far  in  excess 
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of  those  presently  contemplated  would  be  necessary  before  compensatory  pro- 
grams in  ghetto  schools  would  in  fact  ''compensate*'  in  any  significant  degree. 

Is  pupil  integration  any  more  likely  than  increased  expenditures  to  achieve 
our  goals?  A  basic  finding  of  the  1966  Ofllce  of  Education  study,  "Equality  of 
Educational  Opportunity/'  (the  Coleman  Report)  was  that  a  child's  own  family 
background  was  by  far  the  most  important  influence  on  his  school  achievement 
and  later  life  experience.  Some  have  concluded  from  this  finding  that  the  schools 
are  virtually  powerless  as  a  positive  influence  on  our  children,  and  that  the  effort, 
instead,  must  be  in  the  area  of  jobs  and  income. 

We  believe  there  are  severe  fallacies  in  this  reasoning.  First,  the  reasoning  as- 
sumes incorrectly  that  there  is  only  one  road  to  the  achievement  of  equality  for 
minorities.  In  fact,  efforts  must  be  made  across  the  board— in  Jobs,  in  housing, 
and  in  education — if  that  goal  is  to  be  realized.  Experience  has  taught  us  that 
none  can  be  ignored,  that  there  is  no  quick  or  simple  cure  to  the  social  and  eco- 
nomic injogtices  which  have  been  allowed  to  grow  and  fester  for  decades. 

Second,  zL\8  reasoning  would  lead  us  to  write  off  at  least  one  more  genera- 
tion of  children,  knowingly  abandoning  efforts  to  help  them  develop  into  produc- 
tive participants  in  American  society  and  condemning  tl'.em  to  lives  of  inequality. 

Third,  the  conclusion  that  the  schools  are  powerlesf;  to  increase  and  improve 
their  impact  on  the  young  is  wrong.  As  the  Ofllce  of  Education  study  found,  as 
the  Commission  on  Civil  Rights'  own  study,  "Racial  Isolation  in  the  Public 
Schools/'  later  confirmed,  and  as  the  Harvard  University  report  recently  has  re- 
affirmed, the  social  and  economic  backgrounds  of  a  child's  classmates  bea  *  very 
significantly  on  his  or  her  achievement  in  school.  It  therefore  does  oiatter  g.  .atly 
that  disadvantaged  children  not  be  educated  in  Isolation. 

But  schools  play  a  much  more  important  function  than  merely  providing  chil- 
dren with  the  technical  tools  necessary  to  perform  well  on  achievement  tests.  It  is 
a  function  which  one  commentator  has  described  as  "to  prepare  people  not  just  to 
earn  a  living  but  also  to  live  a  life — a  creative,  humane,  and  sensitive  life.*'  In 
short,  the  tme  measure  of  how  well  schools  are  performing  cannot  be  gained 
solely  by  reference  to  test  results.  Two  ye»irs  ago,  the  President  underscored  the 
uniqueness  of  the  school  as  an  institution  of  society : 

It  is  a  place  not  only  of  learning  but  also  of  living — where  a  child's  friend- 
ships center,  where  he  learns  to  measure  himself  against  others,  to  share,  to 
complete,  to  cooperate  .... 

It  should  also  be  a  place  where  a  child  is  not  Isolated  in  inferior  surroundings 
as  part  of  an  unwanted  class  or  race  and  thus  told  from  the  beginning  of  the 
process  that  he  is  inferior. 

The  school  is  the  most  important  public  institution  bearing  on  a  child's  develop- 
ment as  an  informed,  educated  person  and  as  a  human  being  with  hope  for  the 
future.  It  represents  the  single  most  important  oi)portunity  afforded  to  society 
to  interrupt  the  endless  cycle  of  poverty  and,  above  all,  to  heal  the  great  social 
divisions  that  trouble  the  Nation.  For  children  of  white,  affluent  so^^cty,  as  well 
as  for  minorities,  integrated  education  if>  essential  if  they  are  to  thrive  in  the 
multi-radal  world  they  will  enter  and  help  redeem  America's  promise,  which 
school  children  each  day  are  asked  to  recite  and  believe  in — "One  Nation,  under 
God,  indivisible,  with  liberty  and  justice  for  all."  The  Commission  believes  it 
would  be  a  serious  mistake  for  Congress  to  enact  legislation— especially  legisla- 
tion entitled  "Equal  Educationul  Opportunities  Act" — that  accepts  the  inevitabil- 
ity of  school  segregation,  with  its  demonstrated  denial  of  equal  educational  op- 
portunity. 

Two  years  ago,  the  President  emphasized  the  close  tie  between  quality  educa- 
tion and  desegregation :  ''Quality  is  what  education  is  all  about ;  desegregation 
is  vital  to  that  quality." 

In  that  statement  the  President  took  a  position  with  which  we  concurred  then 
nnd  concur  now.  It  is  a  stand  that  is  just  as  correct  and  essential  today  as  it  was 
two  years  ago.  It  is  a  stand  from  which  the  President,  Congress,  American  educa- 
tion nnd  the  Nation  should  not  retreat. 

CONCLUSION 

The  Commission  has  discussed  its  reservations  about  the  proposed  legislation 
mainly  in  terms  of  its  effect  in  slowing  down  progress  In  school  desegre/(ation. 
Our  concerns,  however,  are  much  deeper. 

Since  the  Supreme  Court  decision  in  the  Oaines  case  in  1037,  requiring  the 
admission  of  a  black  man  to  the  law  school  of  the  University  of  Missouri,  there 
has  been  a  slow  but  steady  and  progressive  attack  on  segregation  and  discrimina- 
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t  on  m  thi8  Nation.  Executive  Orders  of  Presidenbt  beginning  in  1^1,  acts  of 
t^^n'r^tf^'''''^^^^^        ^^'"''^        ^^t^*-^^  decisionTof  the  courts,  have  all 
iH  if^H^i^^  M      '^'^^i''''  supported  standards  of  behavior  that 

would  lead  the  Nation  toward  human  cohesiveness  and  racial  equalitv 

r^ow  for  the  first  time  in  35  years  we  are  faced  with  a  series  of  leeisiative  nro- 
^is  including  an  amendment  to  the  ConstituUon  that  iX^  hack  atn^^^^^^ 

u  ^^^^""^  ^^^'S*^  never  see  again.  Tlie.se  Droiiosals  require  the  XaUon  to 
turns  its  face  away  from  finding  solutions  to  the  diflicult  task  of  seeking  effec- 
tive ways  of  implementing  the  decisions  of  the  courts  andX  dvilri^hte  la^ 
exacted  by  the  Congress,  We  must  now  defend  the  results  of  30  veanfof  effort 
ar4  nlliral^         ^'^"^  ^^^^  becoming  an  accepted  part  of  American  manners 

#  ^^iJ^ll^  app^r«  to  be  an  assault  on  school  Jesegregation.  will  in 
SlU^n^i^^  ^V^}  providing  solace,  comfort,  and  sui»port  to  those  ft*ho  op- 
posed all  civil  rights  advances  m  the  past  and  who  may  now  attempt  to  roll  back 
the  progress  made  in  other  areas. 

We  are  also  greaUy  troubled  that  millions  of  American  citizens  of  minority 
group  background  may  well  conclude  that  the  law»  and  court  decisions  that  had 

^  to  ger  erate  hope  and  faith  in  America's  commitment  to  a  desegregated 
society,  wiUi  equality  and  justice  for  all.  was  never  a  true  commitment,  but  only 
a  device  de.  »gned  to  muflie  the  voices  of  discontent  and  fmstration. 
A^^^J^^un^''*'*  that  deprives  or  makes  more  difficult  the  process  by  which 
children  of  all  races  learn  to  understand  each  other— through  the  kind 
vW^nH^wi^^f^  ^u^^  ^^"""^  of      NationlisTin  our 

^1"?^-,^,  ""^  ""^^""l  ^^^^  to  provide  equal 

irnir^^  IL^""^  l^ns  the  hope,  not  only  for  American  education  but  for 
American  children  and  our  Nation. 

Members  of  the  Commission : 

Rev.  Theotoke  »I.  Hesbuboh,  C.S.C, 

Chairman. 

Stcpheh  Hobn, 

Vice  Chairman. 

FSANKIE  M.  FbEEMAN, 

MAtmice  B.  MrrcHEix, 
Robert  S.  Rankin, 
Manuel  Ruiz, 
John  A«  Buggs, 

March  29. 1972.  Staff  Director-DeHffnate. 

Chairman  Celler.  Mr.  McCulloch. 
wp'"*iS?f^^*'"-  Mr.  Chairman,  on  March  20,  1972,  1  introduced 
H.K.  13916  at  the  request  of  the  administration.  That  bill,  if  enacted, 
would  prospectively  limit,  for  a  time,  the  power  of  the  Federal  courts 
to  desegregate  public  schools  where  desegregation  would  require  new 
or  additional  busing  of  schoolchildren.  new 

Certainlv,  Congress  has  in  the  past  enacted  legislation  limiting  the 
remedies  that  the  Federa  courts  might  give  in  particular  cases  But 
never  quite  like  this.  In  all  prior  instances  of  limiting  legislation,  Con- 
gress has  either  made  certain  that  other  effective  remedies  were  avail- 
able, such  as  in  Carey  vs.  Curtis  and  Ex  Parte  McCardle,  or  had  elimi- 
nated a  remedy,  where  It  had  already  onstitutionally  eliminated  the 
nght,  as  with  the  antun] unction  provision  of  the  Norris-LaGuardia 

•  Conj?fess  does  not  have  the  power  to  eliminate  constitutional 
rights,  and  it  is  not  uncommon  that  the  only  effective  remedy  for  the 
unconstitutional  wrong  of  school  segregation  involves  the  busing  of 
schoolchildren.  Could  it  be  that  although  Congress  does  not  have  the 
power  to  eliminate  constitutional  rights,  it  C4in  abri.lge  them  indirectly 
by  denying  the  only  effective  remedy  for  their  violation.  If  so,  I  sub- 
mit that  our  written  charter,  our  living  Constitution,  breathes  no  more. 

Make  no  mistake  about  my  question.  I  do  not  deny  the  Congress  the 
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power  to  regulate  the  jurisdictional  growth  of  the  Federal  courts. 
Kather,  I  suggest  that  Congress  cannot  use  the  courts  to  accomplish 
unconstittuional  ends.  That  is  the  history  of  Marhury  v.  Madison  and 
United  States  v.  Klein.  Once  the  Federal  courts  are  granted  jurisdic- 
tion over  the  subject  matter,  the  courts  decide  the  cases  according  to 
the  law  of  the  land,  and  congressionally  enacted  limitations  on  the 
power  of  the  courts  to  reach  the  result  required  bv  the  law  of  the  land 
are  null  and  void.  Congress  need  not  use  the  Federal  courts,  but  if  it 
decides  to  do  so,  it  cannot  prostitute  the  courts  for  an  unconstitutional 

Indeed,  the  end  is  unconstitutional.  In  Green  and  in  Alexander^  the 
Supreme  Court  held  that  the  Constitution  required  school  desegrega- 
tion and  "at  once."  Now  then,  can  Congress  defer  the  right  to  desegre- 
gated schooling  until  July  1, 1973?  And  if  it  could,  how  could  it  justify 
the  delav  ?  As  providing  time  to  seek  answers  to  questions  which  have 
already  been  answered  by  the  Supreme  Court?  As  providing  time  to 
adopt  *a  bill  that  would  prohibit  busing  younger  students  even  short 
distances  to  remedy  constitutional  violations  ? 

It  is  with  the  deepest  regret  that  I  sit  here  today  to  listen  to  a  spokes- 
man for  the  administratio.1  asking  the  Congress  to  prostitute  the 
courts  bv  obligating  them  to  suspend  the  equal  protection  clause  for  a 
time  so  that  Congress  may  debate  the  merits  of  further  slowing  down 
and  perhaps  even  rolling  back  desegregation  in  public  schools. 

I  fear  that  long  after  I  have  ceased  to  represent  the  Fourth  Con- . 
gressional  Di.strict  of  Ohio,  the  Nation  will  be  paying  the  price  for  the 
politics  of  1972  as  we  have  long  paid  the  price  for  the  pontics  of  1S7C. 

Wasn't  it  only  yesterday  that  we  in  Congress  told  our  deprived 
citizens  to  press  their  claims  not  in  the  .streets  but  in  the  courts?  N  )W, 
when  some  of  them  have  taken  their  case  to  the  court  and  under  the 
law  of  the  land  have  won  victories,  it  is  suggested  that  it  is  time 
to  change  the  rules. 

What  message  are  we  sending  to  our  black  people? 

Is  this  any  way  to  goverii  a  countrj'  ? 

Is  this  any  way  to  bring  peace  to  a  troubled  land  ? 

Chairman  Celleh.  McClory. 

Mr.  McClory.  Mr.  Chairman,  may  I  make  a  brief  statement? 

Chairman  Ceij.kr.  Yes. 

Sir.  McClory.  Thank  you,  Mr.  Chairman. 

I  wish  to  extend  a  warm  welcome  to  the  Acting  Attorney  General 
this  morning.  He  has  problems  enough  without  my  adding  to  them  here 
today.  But  I  do  want  to  say  that  I  think  that  we  have  a  very  serious 
and  very  sensitive  and  very  widespread  problem  to  deal  with.  I  want 
to  commend  the  administration  for  endeavoring  to  help  resolve  this 
problem  which  does  affect  every  section  of  this  country. 

I  certainlv  do  not  want  to  sit  here  and  prejudsre  the  statement  of 
the  Acting  Attorney  General  or  even  the  program  that  the  administi-a- 
tion  is  advancing.  I  want  to  listen  attentively  to  determir.e  whether  or 
not  tncre  is  a  constitutional  means  by  whicn  we  can  hel.  resolve  this 
very  iiflicult  problem. 

t  r.n  happy  that  the  Attorney  General  is  not  here  this  mommg  in 
support  of  a  constitutional  amendment,  a  subject  that  has  until  now 
been  the  focal  point  of  these  hearings.  I  cannot  help  but  feel  that  it 
has  been  the  meddlesome  activities  of  some  district  courts  in  overriding 
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duly  elected  school  boards  that  has  exacerbated  this  problem  and  has 
made  it  extremely  difficult  to  solve.  I  do  not  know  what  the  outcome 
is  going  to  be  but  I  cannot  help  but  feel  that  tr}'ing  to  provide  some 
national  remedy  and  some  general  answer  mighi  tend  to  cool  a  situa- 
tion that  has  certainly  grown  way  out  of  proportion. 

I  welcome  the  testimony  which  the  Attorney  General  is  presenting 
here  this  morning.  Thank  you. 

Chainnan  Cellkk.  Mr.  Kleindienst,  you  may  proceed. 

STATEMEISTT  OF  HOH.  RICHARD  G.  KLEHraiENST,  ACTING  ATTOR- 
NEY GENERAL  OF  THE  UNITED  STATES,  ACCOMPANIED  BY 
RAIPH  E.  ERICKSON,  ASSISTANT  ATTORNEY  GENERAL,  OFFICE 
OF  LEGAL  COUNSEL,  AND  DANIEL  J.  HcAUUFFE,  DEPUTY  ASSIST- 
ANT ATTORNEY  GENERAL 

Mr.  Kleixdiexst.  Thank  you,  Mr.  Chainnan  and  menil>ers  of  rhe 
committee. 

I  am  pleased  to  have  this  opportunity  to  appear  before  this  subcom- 
mittee this  morning. 

At  the  outset  I  would  like  to  introduce  to  the  chairman  and  niembci-s 
of  the  committee  two  gentlemen  who  are  here  with  me.  To  r/v  left  and 
to  your  right  is  Mr.  Ralph  K.  Erickson,  Assistant  Attoniey  General^ 
Office  of  I^gal  Counsel  in  the  Department  of  Justice.  To  mv  right 
and  to  your  left  is  Mr.  Dan  McAuliffe,  Deputv  Assistant  Ahorney 
General  of  the  Depariment  of  Justice. 

Chairman  Celleh.  We  welcome  them  both. 

Mr.  Kleikdiexst.  I  am  glad  to  be  here  concorning  legal  aspect?  of 
the  President's  proposals  to  limit  new  or  additional  transportation 
of  schooichildi-en  in  desegregation  cases. 

The  President's  program  envisions  an  early  adoption  of  the  Student 
Transportation  Moratorium  Act.  This  acc  provides,  in  pertinent  pjirt, 
tJiat  for  the  period  beginning  with  the  date  of  its  enactment  until  July 
1, 1073»  or  until  the  enactment  of  the  acoompanving  substantive  legis- 
lation, or  its  equivalent— whichever  is  the  earlier— "the  implementa- 
tion of  any  order  of  a  court  of  tlie  United  States  entered  durinir  such 
period  shall  be  stayed  to  the  extent  it  requires"  any  of  the  dcliiiod  in- 
creases in  student  transportation.  This  provision,  together  with  thor^> 
sections  of  the  President's  proposed  Equal  Educational  Opportunities 
Act  dealing  with  remedies  available  to  the  Federal  courts  have  been 
criticized  as  posing  substantial  constitutional  questions  relating  to  the 
soparation  of  powers.  It  is  further  contended  that  in  limiting  avail- 
able equitable  remedies.  Congress  would  violate  the  constitutional 
rights  of  black  school  children. 

With  respect  to  establishing  appropriate  equitable  remedies  and 
otherwise  asserting  its  constitutional  power  over  the  federal  courts 
Congress  has  ample  .^uthoritv.  The  constitutional  underpinninffs  for 
this  power  rest  on  both  section  5  of  the  14tli  amendment  and  those 
sections  of  articles  T  and  III  of  the  Constitution  granting  Congress 
certain  powers  over  the  Federal  courts. 

Congress  has  a  significant  role  to  play  in  the  development  and  pro- 
tection of  personal  rights  and  liberties  just  as  it  has  a  role  in  the  areas 
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of  property  riffhts  and  economic  regiilation.  In  the  latter  areas  the 
Congress'  role  nas  been  predominant  since  the  late  1930's.  With  respect 
to  personal  ri^jhts,  Congress'  role  has  heretofore  been  minimal,  but  that 
it  can  be  enlarged  withi  i  existing  Supreme  Court  cases  is  illustrated 
by  the  cases  decided  under  the  enforcement  clauses  of  the  14th  and 
15th  amendments.  For  example,  with  respect  to  voting  rights,  the 
Supreme  Court  in  Katzenbach  v.  Morgan^  384  U.S.  641  (1966),  held 
that  Congress  could  prohibit  certain  State  literacy  requirements  even 
through  tne  Court  itself  in  an  earlier  case  had  held  that  literacy  te.sts 
per  sc  were  not  invalid  exercises  of  State  power.  Likewise,  with  respect 
to  dealing  with  equitable  remedies  appropriate  for  use  by  the  Federal 
courts,  the  role  of  Congress  has  been  minimal,  but  here,  too,  the  decided 
cases  clearly  indicate  that  its  role  can  be  larger. 

Before  ^elaborating  on  this  role,  it  is  instructive  to  review  what  the 
courts  have  and  have  not  decided  since  Broxon  I  declared  the  rights 
to  education  in  a  desegrej^tcd  school  system.  The  most  important 
factor  in  this  development  is  that  to  date  the  courts  have  been  required 
to  fashion  remedies  to  implement  that  right  because  Congress  has  not 
used  its  power  to  provide  legislative  j^uidance. 

Another  significant  factor  is  that  the  Supreme  Court  has  consistently 
separated  the  finding  of  a  substantive  constitutional  right  from  the 
remedies  chosen  to  iniplement  the  ri^ht.  The  right  is  clearly  based  in 
the  Constitution,  while  the  remedy  is  based  in  the  courts'  equitable 
powc^rs.  This  separate  treatment  began  with  the  first  Brmm  decision — 
Brown  v.  Board  of  Education^  347  U.S.  483  (1954),  which  determined 
only  that  a  right  to  a  desegregated  education  was  constitutionally 
renuired. 

One  year  later  the  court  took  up  the  problem  of  remedies  separately, 
deciding  that  "in  fashioning  anr^  eilfectuating  the  decrees  the  (lower 
Federal)  courts  will  be  guided  by  equitable  principles." 

This  sanie  separation  of  right  and  remedy  is  apparent  in  subsequent 
<lescgregation  cases.  Thus,  in  its  mo<?t  recent  case,  Swann  v.  Board  of 
Education^  ^  U.S.  1  (197l]|,  the  Supreme  Court  ruled  that  busing 
was  a  permissible  remedy  falling  within  the  broad  equitable  powers  of 
a  Federal  court..  The  court  has  not  held  that  any  particular  remedy, 
including  busing,  is  constitutionally  required. 

Another  decision  handed  Aovm  on  the  same  day  as  Swann  m2L\ies 
cloiir  that  the  States  cannot  enact  laws  eliminating  remedies  if  they 
a.ffect  constitutional  rights.  There  the  court  declar^  unconstitutional 
a  North  Carolina  State  lav.-  which  flatly  prohibited  all  busing.  {North 
CaroVma  State  Board  of  Education  v.  Swann^  402  43  ( 1971 ) . ) 

In  our  opinion  this  decision  docs  not  conflict  with  the  adoption  by 
Congress  of  alternative  desegregation  remedies.  The  14th  amena- 
ment  is  specifically  designed  to  prohibit  State  action  whereas  Con^rress 
has  specific  constitutional  grants  of  legislative  authority  over  Federal 
courts.  This  is  not  to  say  that  Congress  is  not  subject  to  the  prohibi- 
tions of  the  14th  amendment  (Boiling  v.  Sfutrpe,  347  U.S.  492  (1954) ) , 
but  merely  to  emphasize  that  Conjgress  has  express  constitutional  au- 
thority with  respect  to  dealing  with  the  jurisdiction  and  remedies  of 
Federal  courts  wnereas  the  States  do  not. 

In  Swann  the  Chief  Justice's  opinion  suggests  the  court  would  wel- 
come assistance  from  the  Congress  in  dealing  with  desegregation  cases. 
He  noted  that  the  lower  court  there  acted  in  the  absence  of  legislative 
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guidance  and  was  required  to  fashion  a  remedy  of  its  own.  After  ex- 
amining the  provisions  of  the  Civil  Rights  Act  of  1964  he  concluded: 
"In  short,  there  is  nothing  in  the  act  that  provides  us  material  assis- 
tance in  answering  the  question  of  remedy  for  State-imposed  segrega- 
tion in  violation  ol  Brown  /"  402  IT.S.  at  18.  The  purpose  of  the  Presi- 
dent's substantive  legislation,  of  course,  is  to  provide  that  material 
assistance  to  the  courts. 

There  are  a  number  of  constitutional  provisions  that  deal  with  Con- 
givss  power  to  legislate  with  respect  to  Federal  courts,  \rticle  I  gives 
Congress  the  express  power  "To  constitute  tribunals  inferior  to  the 
Supreme  Court.''  This  same  power  in  slightly  differed  t  language,  also 
don  VPS  from  article  III.  (U.S.  Const.,  art.  1,  sec.  8,  Gl.  9;  U.S.  Con- 
stitution art.  Ill,  sec.  1.) 

Although  the  Supreme  Court  is  created  by  the  constitutional  doc- 
ument itself  rather  than  by  Congress,  its  appellate  jurisdiction  is  sub- 
ject to  "such  exceptions,  and  under  such  regulations  as  the  Congress 
shall  make."  (U.S.  Const.-  Art  III.  sec.  2,  Cl.  2.) 

This  is  the  thrust  of  Ex  parte  McCardle,  74  U.S.  (4  Wall)  506 
(1868). 

From  these  express  provisions  flow  a  number  of  implied  powers  of 
Congress  over  the  Federal  judiciary.  Thus,  the  power  to  establish  the 
lower  Federal  courts  includes  the  power  to  abolish  those  courts  as,  for 
example,  Congress  did  with  the  Commerce  Court  in  1913.  More  signifi- 
es* »it  is  Ongress'  po\%er  to  gnint  and  to  witlidraw  the  juri.sdiction  of 
all  Federal  courts,  other  than  the  original  jurisdiction  of  the  Supreme 
Court. 

The  power  of  Congress  to  control  the  jurisdiction  of  the  lower  Fed- 
.onil  courts  vi  similar  to  its  power  with  respect  to  the  Supreme  Court 
GVulden  v.  Zdanok,  370  U.S.  530, 567  ( 1962) . 

In  this  regard  it  is  significant  to  note  that  until  1875  the  lower 
Federal  courts  were  not  granted,  and  hence  did  not  possess,  general 
jurisdiction  to  decide  controversies  in  cases  resting  upon  Federal 
statutes,  treaties  or  the  U.S.  Constitution.  Only  State  courts  could 
rule  on  these  questions.  As  recently  as  1962,  the  Court  observed: 

The  great  constitutional  compromise  that  resulted  in  agreement  upon  Art  III, 
Section  1,  authoriied  but  did  not  obligate  Congress  to  create  inferior  courts  .  .  . 
Once  created,  they  passed  almost  a  century  without  exercising  any  very  sig- 
nificant jurisdiction  .  .  .  Throughout  this  period  and  beyond  it  up  to  todav,  thov 
remained  constantly  subject  to  jurisdictional  curtailment  ( Glidden  v.  Zdan'ok,  370 
U.S.  530,  551  (1962)). 

It  seems  clear  that,  if  Congress  has  the  power  to  create  or  abolish 
courts  and  to  grant,  withhold  or  revoke  jurisdiction,  it  has  the  lesser 
power  to  grant  or  deny  remedies  to  the  Federal  courts  or,  as  outlined 
in  the  President's  proposals,  to  minimally  alter  some  of  their  equitable 
remedies. 

It  appears  that  Congress  first  defined  the  equitable  jurisdiction  of 
the  Federal  courts  in  the  Judiciary  Act  of  1789.  Section  16  of  that 
act  prohibited  the  granting  of  any  eauitable  relief  where  there  is  an 
adequate  remedy  at  law.  More  significantly,  a  statute  that  has  been 
on  the  books  since  1793  prohibits  the  Federal  courts  from  issuing 
miunctions  against  State  court  proceedings. 

The  Norris-La  Guardia  Act  provides  that  "no  court  of  the  United 
States  shall  have  jurisdiction  to  issue  a  temporary  or  permanent  in- 
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junction  in  any  case  involving  or  growing  out  of  a  labor  dispute.'* 
Tliese  provisions  have  scarcclv  been  questioned  on  constitutional 
grounds.  In  one  case  upholding  the  Xorris-La  Guardia  Act^  the  Court 
said  merely  that — 

There  can  be  no  question  of  the  power  of  Congress  thus  to  define  and  Uniit  the 
jurisdiction  of  the  inferior  courts  of  the  United  States. 

The  Emergency  Price  Control  Act  of  1942  vested  the  Emergency 
Court  of  Appeals  with  exclusive  equity  jurisdiction  to  determine  the 
validity  of  the  price  regulations  issued  by  the  Office  of  Price  Admin- 
istration. All  other  courts,  ;3tate  and  Federal,  were  divested  of  this 
jurisdiction.  The  act,  in  addition,  denied  to  the  Emergency  Court 
the  equitable  remedies  of  the  temporary  restraining  order  and  the 
interlocutory  injunction.  Further,  in  the  event  a  permanent  injunction 
was  issued  by  the  Emergency  Court,  the  decree  could  not  be  effective 
until  the  Supreme  Court  denied  certiorari  or  until  after  a  hearing 
on  the  merits  in  that  Court. 

The  Supreme  Court  unanimously  held  that  Congress  could  vef?t 
jurisdiction  over  the  matter  in  any  court  that  it  chose  and  j^imul- 
taneously  divest  the  other  courts  of  this  jurisdiction.  Chief  Justiri^ 
Stone  stated  that — 

The  congressional  power  to  ordain  and  establish  inferior  courts  includes  the 
power  of  "Investing  them  with  jurisdiction  either  limited,  concurrent,  or  exclu- 
sive and  of  withholding  jurisdiction  from  tliem  in  the  exact  degrees  and  character 
which  to  Congress  may  seem  proper  for  the  public  good." 

The  provision  of  the  act  restricting  the  issuance  of  temporary  in- 
junctions and  delaying  the  effective  date  of  any  permanent  injunc- 
tion was  upheld  by  the  Court  in  the  Yakus  case.  There  the  Chief 
J ustice  stated  that — 

The  legislative  formulation  of  what  would  otherwist?  b*»  a  rule  of  judleinl  dis- 
cretion is  not  a  denial  of  due  process  or  a  usurpation  of  judicial  function^. 

It  should  be  noted  that  the  1942  act's  pro^-ision  affecting  equita- 
ble remedies  is  very  similar  to  the  President's  Moratorium  Act,  In 
each  instance  Congress  is  exercising  its  power  over  the  courts  to  de- 
fine the  appropriateness  of  ordering  equitable  remedies  that  in  the  ab- 
sence of  legislative  guidance  could  issue  as  a  matter  of  judicial  dis- 
cretion. 

In  a  later  case^  the  Court  again  approved  the  power  of  Congress 
to  limit  the  equitable  remedies  of  Federal  courts.  In  Glidden  it  ap- 
proved Congress  refusal  to  give  the  Court  of  Claims  the  power  to 
grant  equitable  relief,  stating  "no  question  can  be  raised  of  Congress' 
freedom,  consistently  with  article  III,  to  impose  such  a  limitation 

'^n  the  remedial  powers  of  a  Federal  court/*  Glidden  w  Zdanok^ 
Stc  U.S.  530, 557  (1962), 

A  frequent  argument  voiced  against  the  President's  pro[)09als  is 
that  although  they  are  nominally  directed  only  against  judicial  rem- 
tidies,  they  so  restrict  those  remedies  as  to  deny  or  substantially  abro- 
gate constitutional  rights.  The  constitutional  source  of  the  right  in 
this  instance,  of  course,  is  the  first  Brown  decision  in  which  the  Court 
held  that  the  equal  protection  clause  prohibits  officially  sanctioned 
segregation  in  the  public  schools.  Tlie  proposed  legislation  fully  rec- 
ognizes this  decision.  Indeed,  the  Equiil  Educational  Opportunities 
Act  expressly  reaffirms  the  Braion  I  right. 
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We  also  recognize  that  "Congre.ss  may  not  by  fiat  overturn  the 
constitutional  decisions  of  tlie  Court."  CAidden  v.  Zdanoh,  070  U.S. 
530,  541  (1962).  Neither  of  the  proposals  submitted  by  the  President 
has  as  either  a  purpose  or  an  effect  the  overtuniing  oi  constitutional 
decisions. 

The  Congress  has  a  proper  constitutional  role  to  play  in  the  defiiii- 
t'on  of  constitutional  rights  and  in  the  remedies  ap[>ropriate  for  im- 
plementing them.  Here  this  role  derives  from  sectioi  G  of  tlic  14th 
amendment  which  provides  that  "the  Congress  shall  have  the  pow- 
^\  r®'      appropriate  legislation,  the  provisions  of  this  arti- 

i  T'^?^^  ^«al  protection  and  due  process  clauses. 

With  the  exception  of  the  Civil  Eights  Act  of  1964,  congressional 
participation  in  the  enforcement  of  school  desegregation  has  been 
minimal  While  those  provisions  of  articles  I  and  III  discussed  earlier 
permit  congressional  action  solely  with  res  )ect  to  remedies,  section 
5  authorizes  Congress  to  legislate  as  to  matti^rs  dealing  with  constitu- 
tional rights  as  well. 

The  general  issue  of  congressional  pow^r  pursuant  to  this  section 
has  been  before  the  Court  recently  on  three  occasions— /S'«>z*^A  Caro- 
liim  V.  Katzenlxwh,  383  U-S.  301  (1966) :  Katzenbaoh  v.  Morgan,  384 
U.S.  641  (1966) ;  Oregon  v.  Mitchell,  400  U.S.  112  (1970)— involving 
the  Voting  Bights  Act  of  1965  and  the  1970  amendments  to  that 
net  m  which  Congress  dealt  with  the  qualifications  of  persons  to 
vote,  an  arer  of  iwwer  traditionally  reserved  to  the  States. 

Tlie  most  significant  of  these  cases  is  Katzenhaeh  v.  Morgan  which 
uplield  section  4(e)  of  the  1965  act  prohibiting  the  States  from  enforc- 
ing literacy  requirements  for  voting  against  "persons  educated  in 
American-flag  schools  in  which  the  predominant  classroom  laniniaire 
was  other  than  English." 

Although  the  Supreme  Court  had  itself  held  in  a  previous  case— 
Lassiter  v.  NoHhampton  Election  Board,  360  U.S.  45  (1959)— that 
litenicj;  tests  were  not  per  se  invalid,  in  all  circumstances,  it  upheld 
the  legislation  in  question  on  the  basis  of  Congress'  power  under  sec- 
tion 5  of  the  14th  amendment.  The  test  adopted  by  the  Court  for 
judging  the  constitutionality  of  congressional  enactments  under  the 
enforcement  clause  is: 

Whether  the  Act  may  be  regarded  as  an  enactment  to  enforce  the  equal  pro- 
tection  clause,  whether  it  is  "plainly  adapted  to  that  end^^  and  whether  it  is  not 
consistent  with  "the  letter  and  spirit  of  the  Conntitution/' 

o84  U.S.  at  651. 

The  Morgan  case  thus  establishes  chat  Congress  can  legislate  con- 
cernin;;  rights  alreadv  said  to  exist  within  equal  protection  clause 
guarantees  and  to  enlarge  those  guarantees  upon  a  proper  factual 
showing.  The  only  question  raised  by  Morgan,  with  respect  to  the 
Moratorium  Act,  is  whether  the  proposal  fits  within  the  warning 
issued  by  Justice  Brennan  in  a  footnote  that  Congress  has  "no  power 
to  ^trict,  abrogate,  or  dilute"  the  14th  amendment  guarantees,  384 
U.b.  at  651-52  note  10.  See  also  Justice  Black's  opinion  in  Oreaon  v. 
Mttclien,m\J.S.  112, 128  (1970),tothe  same  effect. 

We  do  not  believe  that  this  footnote  is  sufficient  authority  to  place 
m  doubt  the  President's  proposal  to  place  a  moratorium  on  the  imple- 
mentation of  new  busing  orders.  In  the  first  place,  the  footnote  refers 
only  to  powers  contained  in  section  5,  but  does  not  discuss  other  con- 
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stitiitional  clauses  bearing  on  tlie  moratorium  proposal,  namely,  the 
constitutional  powers  of  Congress  over  the  Federal  judiciary. 

Ill  addition,  iu  examining  this  issue,  one  must  consider  the  total 
legislative  proposal  su:  .litted.  Some  of  the  previsions,  such  as  the 
moratorium,  may  temporarily  limit  some  of  the  Courts'  previous 
l)owers,  but  others,  notably  the  provisions  in  the  Equal  iiducational 
Opportunities  Act  dealing  with  language  barriers,  increase  the  scope 
of  judicial  actions,  and  the  rights  of  individuals.  Wlien  the  proposal 
as  a  whole  is  examined  in  the  light,  its  overall  thrust  is  to  enlarge  upon 
and  enforce  tlie  individual  rights  embraced  by  the  equal  protection 
clause. 

Moreover,  we  believe  that  the  Morgan  footnote  overstates  the  case 
against  Congress'  power  to  deal  with  constitutional  rights.  In  a 
scholarly  article,  former  Solicitor  General  Cox  has  suggested  that 
there  may  indeed  be  areas  where  it  is  appropriate  for  Congress,  with 
its  superior  fact-finding  abilities,  to  substitute  its  judgment  of  the 
proper  implementation  of  constitutional  rights  for  that  of  tlie  courts. 
rCox,  "Tlic  Role  of  Congress  in  Constitutional  Determinations,''  40  U. 
Cinn.  L.  Rev.  199, 247-61  (1971).] 

Indeed,  in  some  respects  the.  Morgan  footnote  appears  to  contradict 
the  text  of  tlic  opinion  itself,  which  rowgni/iCS  that  insto^ul  of  consti- 
tutional rights  being  immediately  clear  from  the  face  of  the  Consti- 
tution, tlic  existence  of  some  rights  depends  upon  a  sliow-ing  of  par- 
ticular facts.  The  opinion  recognizes  the  superior  factfinding  abilities 
of  Congress  to  gather  and  to  weigh  the  various  considenUions  and  to 
use  its  discretion  iu  reaching  a  judgment  a]y)ut  const  it  utior.al  rights. 
Thus,  at  one  point  the  Couit  held  that : 

It  wns  for  (Vmffrcss.  ns  tlio  bnincb  that  inado  this  jndfrincnt,  to  iiffsess  and 
wfi«h  vnrioim  c«!iflictinfj  coiisidorations,  ,  .  ,  It  is  not  for  us  to  r<»vicw  the 
roiijjrcs»cioiiul  rc<<oliitioii  of  these  factors.  It  is  onoiii^h  that  we  Ik»  a>>lc  to  perc('!v(» 
a  h:!«is  iifwii  which  Iho  Conj^n  ss  mi^ht  resolve  tic  '  'Jiiflict  as  it  did  (384  U.8. 
at^Mo). 

Later  iu  the  opinion,  the  Court  explained  that  it  deferred  to  **a 
spccially-in formed  legislative  compet(»nce"  kvanso  "it  was  Cou<rress' 
prerogative  to  weigh  tlie^e  competing  considerations."  HSt  U.S.  at 

This  def(MTuce  to  CV)ng»05si()ual  pidirmeut  is  not  nn  unconnnon 
theme  of  Supreme  Conit  opinions.  I?i  1002  the  Supreme  Court  was 
faced  with  n  declai  atiou  hv  Congress  tlint  the  Conit  of  Claims  smd  the 
Court  of  Customs  and  Patent  App'^ls  were  constitutional  courts 
established  under  article  III  of  the  (\)n^titntion.  The  Com  t  had  pre- 
viously held  as  a  matter  of  constittitiouai  law  that  those  couits  ncre 
Joi'islative  courts  established  under  aiticle  I., 

In  its  later  decision,  however,  the  Con  t  deferred  to  Congress.  It 
hi  ld  that  although  the  Couit  is  the  uUimate  oxpositor  of  the  Co!i<-ti- 
tution,  its  responsibility  in  this  regard  is  not  compromir^cd  if  it  gives 
"due  weiirht''  to  congressional  declarations.  GU'hleii  v.  Z<hjnok^ 
U.S.  530/r>42  (10f>2). 

Tlie  lesson  of  these  cases  is  that  theiv  is  an  p-ea  iu  which  reasonable 
uieji  may  diflfer  over  the  proper  cxiui^se  to  take  in  im)>lenienting  consti- 
tutional guanintees.  In  this  area  the  Court  will  defer  to  the  su|ierior 
ability  of  Congress  to  weigh  all  the  factors  needed  to  reach  a  conclu- 
sion as  to  the  proper  course  to  take. 
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The  question  hero  is  the  appropriate  remedy  for  implementation  of 
the  right  to  a  desegregated  education,  an  area  in  Avhich  Congress' 
special  factfindnig  expertise  should  be  utilized.  Legitimate  questions 
that  might  be  raised  in  this  area  are,  for  example:  How  much  busing 
will  harm  tlie  health  of  a  child?  How  much  may  impair  the  educa- 
tional process?  How  great  are  the  benefits  to  children  in  receiving  a 
desegregated  education  compared  to  the  detriments  of  busing?  These 
are  essentially  legislative— not  judicial— questions. 

The  concept  of  a  moratorium  on  governmental  action  has  previous- 
ly been  upheld  by  the  Supreme  Couit.  This  was  the  case  with  Min- 
nesota s  2-year  moratorium  on  mortgage  foreclosures  during  the  de- 
TP^^ioTL^Home  Building  &  Loan  Association  v.  Blaisdell^  290  U.S. 

The  Supreme  Court  rejected  the  contention  that  this  statute  violated 
the  constitutional  guarantee  prohibiting  the  impairment  of  obliga- 
tions. Thus,  the  State  legislature  effectively,  and  within  the  constitu- 
tional ambit,  modified  the  remedies  available  in  cases  involvino"  Fed- 
eral constitutional  rights.  * 

The  Voting  Rights  Act  of  1965  contains  a  moratorium  prohibiting 
the  States  from  implementing  new  voter  regulations,  either  bv  statute 
or  constitutional  amendment,  until  they  can  be  examined  by*  Federal 
authorities.  South  Carolina's  claim  that  this  was  not  appropriate  leg- 
islation 'within  the  meaning  of  the  enforcement  clause  of  the 
15th  amendment  was  rejected  by  the  Court : 

This  may  have  been  an  uncommon  exercise  of  Congressional  power,  as  South 
Carolina  contends,  but  the  Court  has  recognized  that  exceptional  conditions  can 
justify  legislative  measures  not  otherwise  appropriate  {South  Carolina  v. 
Aaf^cn&ocft,  383  U.S.  301,  334  (1966)). 

The  situation  presented  by  the  Moratorium  Act  is  analogous.  Since 
Congress  is  presently  considerinjr  a  permanent  solution  to  the  busing 
problem,  one  that  permits  reopening  of  existing  busing  orders,  it  may 
well  deem  it  appropriate  to  withhold  tlip,  effective  date  of  new  busing 
orders  that  may  exceed  the  requirements  of  the  permanent  bill.  Other- 
wise, elaborate  busing  plans  could  be  imposed  by  the  Federal  couits 
only  to  be  subject  to  a  reopening  after  the  permanent  legislation  is 
adopted. 

The  Moratorium  Act  is  intended  merely  as  a  first  step  in  dealing 
^ylth  the  immediate  problem  of  busing.  It  is  pi*edicated  upon  congres- 
sional enactment  of  a  subsequent,  comprehensive  scheme  to  deal  with 
equal  educationai  opportunity.  We  believe  that  the  proposed  Equal 
Lducationa  Opportunities  Act  fulfills  that  need  and  will  satisfac- 
torily cstablisli  a  unifom,  national  standard  for  school  desesrregation 
based  on  present  constitutional  standards.  While  Secretary  Richard- 
son will  speak  to  that  part  of  the  proposal  intended  to  concentrate 
resources  for  compensatory  education,  I  wish  to  comment  briefly  on  the 
provisions  dealing  with  the  right  to  an  equal  educational  opportunity 
and  the  remedies  provided  for  achieving  that  right. 

The  act  prohibits  any  State  from  denying,  by  talcing  any  one  of  six 
prohibited  actions,  any  individual  an  equal  educational  opportunity 
on  account  of  his  race,  color,  or  national  origin.  Tliese  prohibitions  in- 
clude deliberate  segregation  of  students  by  race  and  similar  actions 
already  prohibited  by  the  Supreme  Court  as  denying  equal  protection. 
In  some  instances,  notably  the  failure  by  an  educational  agency  to  take 
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appropriate  action  to  overcome  language  barriers,  the  act  goes  beyond 
what  is  now  required  by  the  14th  amendment. 

To  implement  the  right  to  an  equal  cchicational  oppoitunitv,  every 
court,  agency,  or  department  of  the  United  States  must  adhere  to 
the  priority  list  of  remedies  as  specified  in  the  act.  These  remedies 
are  subject  to  certain  transportation  limits.  For  students  in  grades 
six  and  lower,  no  remedy  can  be  imposed  tiiat  results  in  an  increase 
in  transportation.  For  students  in  grades  seven  and  higher  no  increased 
busing  can  be  ordered  unless  it  is  demonstrated  by  clear  and  convincing 
evideno-e  that  no  other  remedy  set  forth  in  the  act  will  be  adequate. 

As  diafted,  these  provisions  fall  within  the  current  constitutional 
guidelines  set  forth  by  the  Supreme  Couit.  Since  the  act  embraces 
the  substantive  rights  flowing  from  the  guarantee  of  equal  protection 
and  provides  the  remedies  appropriate  for  enforcing  these  rights,  the 
constitutional  unde**pinnings  for  this  proposal,  as  in  the  case  of  the 
Moratoriimi  Act,  r^sts  on  both  section  5  of  the  14th  amendment  and 
Congress'  |M)wers  under  articles  I  and  III  to  deal  with  the  jurisdiction 
and  l  emedies  of  Federal  courts. 

Since  I  have  already  discussed  in  some  detail  the  scope  of  congres- 
sional power  arising  under  these  constitutional  provisions,  I  need  add 
only  a  few  observations  with  respect  to  this  particular  act.  To  the 
extent  the  act  enlarges  on  rights  flowing  from  equal  pi'otection,  it 
I'elies  oil  the  Supreme  Court/s  opinion  in  Katzenbach  v,  Morgan  en- 
doi3ing  an  expansive  role  of  Congress  imder  section  5, 

The  busing  limitations  are  predicated  not  only  on  Congress'  express 
constitutional  powers  with  respect  to  Federal  courts,  but  are  also 
tailored  to  meet  the  criteria  outlined  by  the  Chief  Justice  in  the 
Swamt  case.  There  the  appropriateness  of  busing  as  a  remedjr  is  tied 
to  such  factors  as  the  age  or  the  students,  and  the  possible  impair- 
ment of  health  and  the  educational  process  due  to  long-distance  busing. 
The  detemination  by  Congress  of  these  factors  will  be  given  due 


tiie  superior  factfinding  abilities  of  Congress. 

Finally,  I  wish  to  emphasize  that  one  of  the  most  significant  fea- 
tures of  tlie  President's  program  is  that,  althoiigli  Congress  has  the 
power  to  limit  the  jurisdiction  of  State  courts  as  to  Federal  questions — 
Boiales  v.  WiUwgham,  321  U.S.  508,  511-12  (1944)— neither  of  the 
bills  attempts  to  do  so.  Both  arts  apply  only  to  courts,  departments, 
or  agencies  of  the  United  States,  thus  leaving  the  State  courts  and 
State  agencies  completely  free  to  deal  with  any  violations  of  the  right 
to  education  in  a  desegregated  school  system. 

This  aspect  of  the  President's  program  meets  conclusively  an  oft- 
heard  objection  that  by  limiting  some  of  the  Federal  courts'  equitable 
remedies,  including  busing,  the  bills  may  improperly  dilute  or  den;v 
the  constitutional  right  to  education  in  a  desegregated  school  system. 
Even  if  one  were  to  concede  for  the  sake  of  argument  that  tlie  bills 
v>ould  deny  the  Federal  courts  the  power  to  deal  effectively  with  a 
desegregation  suit — a  position  hardly  consistent  with  the  tenns  of  the 
proposals— the  acts  remain  valid  by  Virtue  of  the  broad  constitutional 
authority  vested  in  Congress  to  allocate  the  Nation's  judicial' business 
among  tiie  courts. 

Tliere  is  ample  support  for  the  proposition  that  the  Constitution 
does  not  require  that  any  particular  tribunal  hear  Federal  question 


weight  by  the  courts  in  line  with 


decisions  acknowledging 
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cases.  As  noted  earlier,  until  1875  State  courts  were  the  *?enenil  re- 
lx>sitories  of  such  jurisdiction.  Also  in  Yakus,  where  jurisdiction  over 
certain  cases  had  been  removed  from  all  State  and.  Federal  coui't>s 
except  the  Emergency  Court  of  Appeals,  the  Supreme  Court  held 
that^ 

.  .  .  there  is  no  constitutional  requirement  that  .  .  .  (tej?ting  the  constitutional 
validity  of  a  regulation)  be  made  in  one  tribunal  rather  than  another,  so  long 
as  there  is  an  opportunity  to  be  heard  and  for  judicial  review  which  satisfies 
the  demands  of  due  process  {YakuH  v.  VM»  321  U.S.  414,  444  (liM4)  See  also 
Lockertp  v.  Phillips,  311)  U.S.  182. 188  (1!M3) ) . 

And  just  this  past  term  Justice  Douglas  stated  for  the  Court : 

Conffress  could,  of  course,  have  routed  all  Federal  constitutional  questions 
through  the  state  court  systems,  saving  to  this  Court  the  final  say  when  it  came 
to  review  of  the  State  court  judgments  {}yi8consin  v.  Comtantineau,  400  U.S. 
433,437  (1971)). 

Of  course,  neither  the  Moratorium  Act  nor  the  substantive  legisla- 
tion goes  this  far.  They  retain  the  jurisdiction  of  the  Federal  courts 
to  determine  both  the  existence  of  any  violation  of  the  riglit  to  a 
desegregated  education  and  to  afford  remedies  appropriat>e  to  rectify 
the  violation.  The  bills  do  affect  the  priority  of  remedies,  but  if  any 
aggrieved  party  feels  that  he  cannot  get  satisfactory  relief  in  the 
Federal  courts,  he  can  pursue  the  matter  in  tlie  State  courts.  The 
availability  of  these  forums  clerrly  precludes  any  argument  tliat  Co  i- 
gress  has  recognized  the  right  but  cut  off  the  remcd.y. 

I  might  add  a  few  \vords  about  the  various  constitutional  amend- 
ments that  have  been  proposed  on  school  busing.  We  arc  not  supjK)rt- 
ing.  at  this  time,  any  of  these  proposals.  Primarily,  this  is  true  because 
we  believe  that  the  President's  proposals  offer  an  adequate,  speedy,  and 
constitutional  solution  of  the  busing  dilemma.  If  these  premises  turn 
out  not  to  be  true,  we  arc  free  to  reconsider  the  matter  but  in  the 
meantime  we  urge  that  Congress'  consideration  of  the  amendmert 
approach  should  not  serve  to  delay  action  on  the  President's  proposal.^. 

In  conclusion,  it  is  our  view  that  Congress  has  an  important  role  to 
play  in  meeting  the  challenge  of  providing  a  better  education  for  tho 
schoolchildren  of  America.  This  education  must  be  provided  in  n 
desegregated  school  system  setting  and  yet  avoid  the  disruptive  and 
harmful  effects  of  excessive  busing.  Congress  can  fulfill  its  role  in 
this  impoitant  effort  by  enacting  the  two  proposals  submitted  by  the 
President,  The  Student  Transport^ition  Moratonum  Act  of  1972.  and 
the  Equal  Educational  Opportunities  Act  of  1072.  These  proposals  fit 
well  within  the  scope  of  the  power  of  Congress,  as  defined  by  the 
courts,  to  define  constitutional  rights  and  to  establish  approj^riate 
i^medies  to  effectuate  these  rights.  We  are  satisfied  that,  if  such  legis- 
lation is  enacted,  it  will  be  upheld  against  constitutional  attacks.  As 
Oliver  Wendell  Holmes  once  observed : 

Great  cfmsUtutional  provisions  must  be  administere<l  v\ith  caution.  Some  play 
must  be  allowed  for  the  Joints  of  the  machine,  and  it  must  be  remembered  that 
legislature  are  ultimate  guaradians  of  the  liberties  and  welfare  of  the  people 
in  quite  as  great  a  degree  as  the  courts. 

Thank  you.  Mr.  Chairman. 

Chairman  Celler.  I  want  to  commend  you,  Mr.  Kleindienst,  on  a 
very  fine  statement.  Of  coui-se,  that  does  not  mean  that  I,  personally, 
agree  witli  you  but  it  was  very  well  put  together. 
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The  Brown  decision  outlawed  segregation  by  race  in  the  public 
schools  under  the  14th  amendment.  Your  statement  says  tliat  you 
and  the  administration  agree  with  the  5roi(m  decision. 

That  decision  meant  me  granting  of  constitutional  right  not  to  be 
compelled  to  attend  a  segregated  school.  Since  that  time  the  Supreme 
Court  has  held  that  the  States  must  take  positive  steps  to  desegregate 
now  without  further  delay. 

I  ask  this  question :  Can  Congress,  by  statute,  now  delay  the  enjoy- 
ment of  these  constitutional  rights?  Justice  delayed,  is  justice  denied. 

Mr.  Kleindienst.  Mr.  Chairman,  I  believe,  with  respect  to  the 
limited  application  of  the  Student  Transportation  Moratorium  Act, 
it  can,  because  this  Moratorium  Act  does  not  ask  the  Congress  to  stop 
the  whole  process  of  desegregation  in  schools  that  the  States  did 
segregate  by  operation  of  la^y.  All  it  does  is  say  that  from  the  .date  cf 
the  enactment  of  this  act  until  July  1, 1973,  or  the  adoption  of  legisla- 
tion, whichever  is  sooner,  there  shall  be  no  additional  court  orders 
with  respect  to  one  particular  remedy  in  the  whole  problem  of  de- 
segregation, and  that  is  the  remedy  of  busing.  There  shall  be  no  in- 
creased busing.  That  does  not  prevent  courts  from  entering  appropri- 
ate ordei-s,  seeking  as  they  have  done  since  Brown  /,  to  continue  the 
process  of  desegregation  in  our  schools. 

I  think  that  there  has  been  groat  confusion,  Mr.  Chairman,  because 
the  Moratorium  Act  has  been  characterized  by  some  as  meaning  that 


does  not  mean  that.  It  merely  means  that  until  July  1, 1073,  one  par- 
ticular remedy,  and  that  is  the  remedy  of  transportation,  shall  not  be 
used  or  be  increased  by  an  order  of  a  Federal  couit  until  the  Congress 
deals  ^y)th  this  problem. 

Chairman  Celler.  That  is  what  I  am  tiying  to  say,  that  the  busing 
was  used  to  desegregate  or  to  integrate,  and  that  under  the  Brown 
decision  such  assignments  were  to  implement  constitutional  rights. 

Now,  liow  can  Congress  exercise  power  over  the  courts  to  delay 
or  postpone  enjoyment  of  a  constitutional  right? 

Mr.  Ki^EiXDiENST.  There  is  no  effort  here  to  deny  the  constitutional 
riglit  that  was  given  in  Broxon  I  and  the  subsequent  cases.  Indeed,  the 
Supreme  Court  addressed  itself  to  the  question  of  busing  in  the  Stcann 
case.  It  said,  I  believe,  that  there  is  no  absolute  right  to  basing  but 
that  busing  may  bo  one  of  tlie  tools,  one  of  the  remedies,  one  of  the 
techniques,  one  of  the  arrows  in  your  quiver  that  you  can  put  to  your 
bow  as  a  means  by  wliich  to  desegregate  our  schools. 

I  believe  that  just  as  a  court  can  issue  a  temporary  restraining  order 
to  give  it  the  time  to  determine  the  outcome  of  a  case,  so  the  Congress 
can  pass  a  law  and  say,  with  respect  to  this  one  particular  aspect  of  the 
matter,  we  are  going  to  just  call  a  halt  in  order  to  give  us  time  to  exer- 
cise our  expertise  anUour  wisdom  to  conduct  committee  hearings  and, 
based  on  the  evidence  that  would  be  adduced,  to  come  up  with  a  na- 
tional formula,  a  national  standard,  a  course  of  action  similar,  let  us 
say,  to  what  occun-ed  in  tlie  adoption  of  the  National  Labor  Relations 
Acts  in  1035  and  1036,  that  laid  to  rest  the  chaos  that  existed  with  re- 
spect to  the  rights  of  working  people  to  engage  in  concerted  activities 
and  collective  bargaining  and  strikes. 

Here  you  are  saying,  we  are  going  to  give  ourselves  a  year  in  order 
to  come  up  with  a  national  standr.'d  that  would  apply  in  Alabama, 


we  are  stopping  the  wliole 


of  desegregation  in  our  schools.  It 
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Massachusetts,  California  and  Illinois  and,  according  to  the  proposal 
of  the  President  of  the  United  States,  a  solution  that  contemplates  the 
use  of  busing.  The  substantive  legislation  of  the  President  of  the 
United  States,  among  other  things,  contemplates,  as  a  remedy,  the  use 
of  busing. 

Chairman  Cixler.  Now,  as  to  bnsinff,  let  us  see  what  the  Supreme 
Court  said  in  that  regard  and  you  make  much  of  this.  I  am  reading 
from  the  Board  of  Education  v.  Sivann, 

Bus  transportation  has  long  been  an  iutegral  part  of  aU  pubUc  educational 
systems,  and  it  is  unUkely  that  a  truly  effective  remedy  could  be  devised  without 
continued  reliance  upon  it.  Board  of  Education  v,  Sicann, 

Wliat  is  your  comment  on  that  ? 

Mr.  Kleindienst.  My  comment  is  this,  Mr.  Chairman :  I  think,  as  my 
principal  remarks  illustrate,  busing  is  an  equitable  remedy  of  the  Fed- 
eral courts,  the  lower  courts.  I  think  you  would  agree  with  me  that  the 
Congress  could  pass  a  law  in  which  it  could  abolish  all  Federal  courts 
except  the  Supreme  Court.  If  you  did  that,  then  you  would  have  no 
forum  in  the  federal  judiciary.  You  would  have  to  go  to  the  Supreme 
Court  in  the  first  instance. 

The  Congress  has  this  right,  and  the  Supreme  Court,  by  Chief  Jus- 
tice Burger,  significantly  said  this  as  part  of  his  opinion  in  the  Swann 
case : 

An  objection  to  transportation  of  students  may  have  validity  when  the  time  or 
di.st:ince  of  travel  is  so  great  as  to  either  risk  the  |iealth  of  the  children  or 
significantly  impinge  on  the  educational  process.  District  courts  must  weiph 
the  soundness  of  any  transportation  in  light  of  what  is  said  in  subdivisions  (1), 
(2).  and  (3)  above.  It  hardly  needs  stating  that  the  limits  on  time  of  travel 
wiU  vary  with  many  factors  but  probably  with  none  m  :e  than  the  age  of  the 
students.  The  reconciliation  of  competing  values  in  a  desegregation  oase  is.  of 
course,  a  difficult  task  with  many  sensitive  facets  but  fuudament?»il.v  no  more 
so  than  remedial  measures  courts  of  equity  have  traditionally  empl(..^ed. 

What  the  Chief  Justice  of  the  United  States  is  really  saying  is  that 
the  Congress  of  the  United  States  ou^ht  to  address  itself  to  the  ad- 
mittedly troublesome  problem  of  the  limits,  if  any,  that  should  be  im- 
posed upon  this  remedy  of  busing.  They  should  examine  into  whether 
excessive,  complete,  unabrogated  ousing  does  have  an  impact  on  a  child 
G  or  7  years  of  ago.  Can  excessive  busing  under  some  circumstanc<»jj 
impair  the  health  of  a  child? 

And  that  is  all  the  President  of  the  T'^nited  States  is  asking  the  Con- 
gress to  do;  that  is.  to  lay  down  a  guideline  that  woul  be  binding  upon 
the  \{)()  Federal  district  jud^^cs  in  this  sensitive  area. 

Chairman  Cru.KK.  I  am  happy  that  you  embrace  the  words  of  Chief 
Justice  Burger.  In  that  connection,  let  me  call  your  attention  to  the 
following :  This  administration  has  tried  to  del  ay  desegregation  before. 
This  is  liot  the  first  time.  Three  years  a^o  in  *19G9,  the  Government 
sought  to  delay  the  implementarion  of  cTescgrogation  in  Mississippi 
schools  so  that  so-called,  new  indepth  studios  could  be  made.  In  1969 
efforts  of  IIEAV  to  postpone  or  delay  desegregation  was  denied  and 
brought  forth  from  the  Supreme  Court  these  words : 

The  question  presented  is  one  of  paramount  importance,  involving  as  it  does 
denial  of  fundamental  rights  of  many  thousands  of  school  children  who  are 
presently  attending  Mississippi  schools  under  segregated  conditions  contrary 
to  the  applicahle  decisions  of  this  Court.  Against  this  background  the  Court  of 
Appeals  should  have  denied  all  motions  for  additional  time  because  continued 
operation  of  segregated  schools  under  a  standard  of  allowing  "aU  deliberate 
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speed"  for  desegregation  is  no  longer  constitutionally  permissible.  Under  explicit 
holdings  of  this  Court  the  obligation  of  every  school  district  is  to  terminate  dual 
school  systems  at  once  and  to  operate  now  and  hereafter  only  unitary  schools 
{Alexander  w  Ilolmea  County  Board  of  Education^  396  U.S.  19,  1283*  (1969).) 

Mr.  Kleindienst.  I  fully  endorse  and  adopt  that  statement  and 
accept  it  as  the  law  of  the  United  States  and  nothing  contained 
therein,  I  i*cspectfully  submit,  Mr.  Chairman,  is  inconsistent  with  the 
proposals  made  bv  the  President  of  the  United  States.  He  does  not 
propose  either  in  his  substantive  legislation  or  in  the  btudent  Trans- 
nortation  Moratorium  Act  to  stop  the  courts,  the  Federal  couits  of 
the  United  States,  from  dealing  with  the  problem  of  segre^tion  in 
our  schools.  All  he  is  saying  is  that  with  respeol  to  one  i-emecTy  that  is 
available  to  the  courts,  the  remedy  of  busing,  there  will  be  no  new  bus- 
ing orders  for  a  year  until  the  Congress  of  the  United  States  deals 
with  this  sensitive  problem. 

Chairman  Celi^r.  What  remedies  would  be  available  other  than 
busing — what  remedies  would  be  available  to  desegregate? 

Mr.  Kleixdiexst.  Mr.  Chairman,  there  are  all  kinds  of  remedies 
that  aro  available. 

Chaimian  Cellek.  For  example ? 

Mr.  Kleixwenst.  The  construction  of  new  schools,  the  allocation 
of  students  within  a  school  district  where  no  additional  busing  is  re- 
(luired,  the  reassignment  of  students  in  dejure  school  situations.  Indeed 
in  many  situations  vou  world  have  less  busing  than  you  would  now 
pursuant  to  a  f oiTnal  order  of  the  court.  The  f^wann  case  really  was  the 
fii'st  case  that  bej^an  to  deal  with  this  whole  problem  of  busing  and 
the  reason  \vhy  it  came  up,  and  I  believe  the  reason  why  it  is  the 
troublesome  issue  that  it  is  in  the  United  States  is  that  in  interpreting 
the  thrust  of  the  Stoann  case,  various  Federal  district  judges  have  given 
it  different  interpretations.  One  judge  would  say  that  Swann  means 
that  we  are  goin^  to  have  excessive  busing  to  bring  about  a  racial 
balance.  Another  judge  said  we  are  not  going  to  have  racial  balance 
but  we  have  to,  if  necessary,  have  extensive  busing. 

Another  judge  said  no  busing  is  necessary  or  required,  that  you 
can  do  it  another  way.  Other  judges  have  said  that,  in  order  to  imple- 
ment and  effectuate  Swann,  we  are  goin^  to  cut  across  traditional 
school  lines,  county  lines,  and  political  subdivision  lines. 

When  you  axe  a  citizen  of  one  State  and  you  are  subject  to  one  order 
and  you  hear  that  a  judge  does  something  else  in  another  case  with 
respect  to  this  matter,  I  think  you  have  a  right  to  ask  questions  whether 
or  not  it  is  time  for  the  Congress  

Chairman  Celleh.  Isn't  that  the  situation  in  all  types  of  litigation  ? 
In  antitrust  cases  you  may  have  differing  decisions  in  different  sections 
of  the  county.  That  is  our  judicial  system.  The  Supreme  Court  makes 
the  final  decision. 

Mr.  Kleixdiexst.  I  think  what  is  happening  here,  as  a  result  of 
the  fact  that  the  Congress  has  avoided  this  problem,  is  that  some  400 
Federal  district  judges  are  doing  the  legislating  and  that  was  not  con- 
templated by  our  Constitution.  The  courts  are  there  to  enforce  and 
effectuate  the  laws  of  the  Congress  and  ultimately  to  determine  whether 
those  laws  are  constitutional.  I  do  not  think  it  was  contemplated  to 
have  400  legislators  appointed  by  the  Presidents  of  the  United  States 
with  the  advice  of  the  Senate  who  call  themselves  Federal  judges.  That 
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IS  the  reason  why  the  National  Labor  Relations  Act  had  a  great  impact 
on  the  solution  to  a  very  serious  social  problem  in  the  United  States,  It 
created  a  standard, 

Chainnan  Celler.  You  don't  ^^ve  an  answer  to  the  question  as  to 
whether  or  not  you  agree  or  do  not  agree  with  the  pending  resolution, 
House  Joint  Kesolution  620,  providino;  for  a  const'tut^onal  amend- 
ment for  which  there  is  a  discharge  petition  on  the  Speaker's  desk.  Do 
you  still  insist  on  refusing  to  give  your  opinion  on  tliat? 

Mr.  XLKiNniEXST.  Yes,  sir ;  1  do. 

Chairman  Celler,  Why  do  you  do  that  ?  Suppose  that  discharge  pe- 
tition obtains  the  requisite  number  of  signatures?  We  have  no  such 
luxuiy  in  delaying  a  decision  on  that.  The  Membei-s  of  the  House  are 
confronted  with  a  very  serious  situation  here  and  we  are  asking  for  the 
advice  of  the  administration.  Why  shouldn't  we  get  that  advice  as  to 
whether  the  administration  approves  or  disapproves  the  proposed 
constitutional  amendment? 

Mr.  Kleindienst.  I  think  in  my  remarks  this  morning,  Mr.  Chair- 
man, I  have  indicated  that  the  preferable  approach  to  the  solution  of 
this  problem  from  the  standpoint  of  the  executive  branch  is  something 
sliort  of  a  constitutional  amendment  and  that  is  the  enactment,  by  the 
Congress  of  the  United  States,  of  substantive  legislation  that  will  give 
a  national  standard  for  providing  a  solution  to  this  problem  all  over 
the  United  States. 

Chairman  Celler.  I  understand  what  you  are  saying  but  I  again 
repeat,  we  have  not  the  luxury  of  delay  here.  We  are  confronted  with 
a  discharge  petition  now  with  over  150  signatures  and  we  would 
like  to  get  an  option  from  the  administration  on  that  proposed 
amendment.  *  * 

Mr.  Kleindienst.  We  have  given  it,  Mr.  Chairman.  We  do  think 
you  have  the  luxury  of  delay  for  a  reasonable  period  of  time  to  address 
yourselves  to  legislation.  The  moratorium  proposal  is  a  proper  func- 
tion of  the  Congress  of  the  United  States  to  provide  the  time  needed 
for  thoughtful  consideration  of  a  national  standard  with  respect  to 
education. 

Chairman  Celler.  Do  I  undei-stand  by  inference  that  one  can  say 
that  the  President  approves  the  constitutional  amendment  but,  because 
of  the  length  of  time  it  would  take  for  ratification,  that  he  does  not 
wish  to  have  it  processed  now  ? 

Mr.  Kleixdiexst.  Well,  I  think  he  feels,  as  I  interpret  liis  state- 
ments and  the  message  that  he  sent  to  the  Congress  on  Marcli  17,  this 
conviction:  Something  less  than  a  constitutional  amendment  can  be 
the  solution  to  this  problem,  that  is  to  say,  the  act  of  the  Congress  of 
the  United  States  and  that  is  something  that  you  can  do  now.  A  con- 
stitutional amendnipnt  is  something  that  realistically  could  not  be 
brought  to  bear  on  this  problem  for  several  years,  until  the  legislators 
of  the  requisite  nimber  of  States  adopted  it.  I  think  that,  Mr.  Chair- 
man, the  Congress  can  indulge  itself  in  the  luxury  of  time  here  if  it 
would  address  itself  to  this  problem  and  come  up  with  a  legislative 
solution  that  would  guarantee,  No.  1,  that  you  would  never  again  have 
a  dual  scliool  system  by  operation  of  law;  No.  2,  that  von  would  not 
have  students  ai5sigJied  to  schools  based  upon  race,  colon  or  creed,  and, 
No.  8,  that  remedies  would  be  provided  bv  the  Congress  that  would 
have  a  uniform  application  throughout  this  Nation  so  that  we  can 
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get  on  >vjth  the  business  of  providing  equal  educational  opportunities 
to  our  t'hildren  and  eliminate  the  scourge  of  racism  and  racial  segrega- 
tion. This  is  a  great  challenge  to  the  Congress  to  deal  with  this  problem. 

Chairman  Celler.  By  the  way,  when  I  referred  to  the  constitutional 
amendment  I  was  referring  to  House  Joint  Resolution  620.  You  stated, 
I  believe,  that  both  administration  proposals  applied  only  to  courts, 
departments,  or  agencies  of  the  United  States,  thus  leaving  the  State 
courts  and  State  agencies  completely  free  to  deal  with  any  violations 
of  the  right  to  education  in  a  desegregated  school  system.  But  could 
not  a  case  instituted,  in  a  State  court  be  removed  to  a  Federal  court 
by  the  defendant  school  board  ? 

Mr.  KiiEiNDiEXST.  Mr.  Chairman,  I  will  have  to  beg  your  indulgence. 
You  made  a  statement  with  respect  to  House  Joint  Resolution  620  and 
I  did  not  get  the  import  of  your  last  remark  and  I  apologize. 

Chairman  Celler.  My  last  statement  was  with  reference  to  your 
statement:  "Both  acts  apply  to  courts,  oapartments,  and  agencies  of 
the  United  States,  thus  leaving  the  State  courts  and  State  agencies 
completely  free  to  deal  with  any  violations  of  the  rights  to  education 
in  a  desegregated  school  system." 

NoW;  a  case  brought  in  a  State  court  can  be  removed  to  the  Federal 
court  inasmuch  as  deprivation  of  civil  rights  is  involved. 

Mr.  Kleixdien'st.  It  may  but  what  I  was  intending  to  point  out 
there.  Mr.  Chairman  

Chairman  Celler.  If  that  be  the  case,  what  remedy  would  in  fact 
be  available? 

Mr.  Kleikdiexst.  What  I  was  trying  to  point  out  is  that  in  the  event 
the  moratorium  bill  was  passed,  during  its  effective  period,  a  person 
\Vould  still  have  available  to  him  a  State  court  to  assert  any  Federal 
right  in  this  area.  If  you  are  talking  about  the  removal  statute,  I  do 
not  know  if  it  has  been  touched  upon  by  this  legislation.  I  am  consult- 
ing ^^  ith  my  colleagues,  Mr.  Chairman.  Just  one  minute,  please. 

We  have  a  doubt  in  our  minds  with  respect  to  the  answer  to  that 
q^nestion,  Mr.  Chairman,  and  therefore  I  would  like  to  submit  an  addi- 
tional statement  on  it.  We  arc  uncertain. 

Chairman  Celler.  Before  you  do,  let  counsel  read  from  one  Federal 
removal  statute ;  it  might  help  you. 

Mr.  Zelekko.  For  example,  section  1443  reads  i 

Any  of  the  foUowing  civil  actions  or  criminal  prosecutions  commonccd  in 
state  court  may  be  removed  by  the  defendant  to  District  Court  of  the  United 
States  for  the  district  and  diversion  embracing  the  place  wherein  it  is  pending 

*  *  4:  *  *  *  * 

(2)  For  any  act  under  color  of  authority  derived  from  any  law  providing 
equal  rights,  or  for  refusing  to  do  any  act  on  the  ground  that  it  would  be  incon- 
sistent with  such  law. 

Mr.  Kleixdiexst.  I  think,  Mr.  Zelenko,  you  probably  have  touched 
an  aspect  of  this  thing  that  wc  had  not  considered  and  that  is  that  a 
defendant,  a  school  board,  could  remove  it  to  Federal  court  and  then 
if  the  moratorium  was  in  effect,  -li  would  not  be  able;  no— I  have  to 
be  careful  about  thac — he  ^*ould  not  get  an  additional  busing  remedy 
during  the  existence  of  *^he  moratori' 

Chairman  Celleh.  That  is  a  vei;*  serious  situation  and  I  would  like 
you  to  give  us  the  answer  on  it. 

Mr.  Kleindiexst.  I  think  we  should,  Mr.  Chairman,  and  I  think  Mr. 
Zelenko  has  aided  us  in  pointing  t.iat  out. 
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Chairman  Celler.  Mr.  Hungate. 

Mr.  HuNGATE.  Thank  you,  Mr,  Chairman. 

We  are  glad  to  have  you  here,  Mr,  Kleindienst.  I  wondc  r  if  you  could 
teli  \is  some  of  the  recognized  constitutional  authorities  around  the 
country  who  support  the  President's  proposals,  suggesting  they  are 
constitutional.  Would  it  be  possible  to  submit  the  names  of  authori- 
ties with  such  a  view  to  aid  the  committee  in  weighing  this  matter? 

Mr.  Kleikdienst.  We  are  here  submitting  authorities  to  substantiate 
the  view  of  the  executive  department  We  are  advocates  for  a  cause. 
As  lawyers  we  sincerely  believe  that  the  constitutional  power  exists  and 
I  do  not  loiow,  Mr.  Hungate,  if  I  would  want  to  go  out  and  seek  argu- 
ments from  other  experts  who  oppose  our  point  of  view. 

Mr.  Hungate.  No,  I  did  not  mean  those  opposing  it.  I  meant  if  there 
were  othpr  recognized  scholars  who  concurrea  in  your  view,  it  might  be 
helpful. 

Mr.  Kleikdiexst.  We  consulted  many,  Mr.  Hungate,  and  as  a  result 
of  our  consultation  with  many  constitutional  experts  in  and  out  of  the 
(loverimient,  we  have  distilled  it  down  to  the  presentation  that  I  made 
for  you  today,  so  that  I  can  just  say  to  you  that  is  not  just  the  think- 
ing of  the  Department  of  Justice  and  lawyere  in  it.  This  has  been  par- 
ticipated in  by  la\yyei;s  throughout  the  Government  and  also  very 
distinguished  constitutional  lawyei'S  outside  of  the  Government. 

Mr.  HuxGATE.  All  I  am  suggesting  is  that  it  might  .strengthen  the 
case  perhaps  if  we  had  the  names  of  three  or  four  of  these  constitu- 
tional autlioritios — if  thoy  would  submit  letters  to  weigh  in  the  balance 
of  opinions  of  the  scholars  that  keep  rolling  in  here. 

Jlr.  Kleixdiexst.  Wo  would  endeavor  to  do  tliat.  I  cannot  guaranty 
that  tliov  would  be  willing  to  do  that  publicly  but  we  will  endeavor  to 
do  tliat. 

Mr.  HrxnATE.  I  unde  rstand  tliat.  I  would  say  not  all  of  the  com- 
mjttoe.,  perhaps,  regard  court  packing  as  a  ^'reat  mistake.  The  analogy 
with  Prosident  Roosevelt's  attempt  to  increase  the  size  of  the  Court 
reveals  tliat  it  is  not  necessarily  a  liberal  or  conservative  attitude.  He 
was  recognized  as  liberal  and  tried  to  increase  the  court.  There  are 
t]io?(.  who  feel  if  nine  Supreme  Court  Justices  are  good,  perhaps  15 
could  be  better. 

Mr.  Attorney  Gpneral,  are  there  not  lawsuits  now  pending  brought 
by  the  Justice  Department  that,  if  successful,  would  result  in  con- 
solidation of  school  districts  and  increased  busing? 

Mr.  Kt.ktxdiexst.  There  are  no  suits  brought  by  the  Department  of 
Justice  that  would  look  to  consolidation  of  school  districts.  There  are 
sui<  s  I>cfore  Federal  district  judges  which  have  been  brought  by  private 
parties. 

Let  us  take  the  I?ich  rnorul  case.  We  were  not  a  party  in  the  RichTnond 
case. 

Mr.  HrxcATE.  Perhaps  I  misunderstand  the  case  but  there  is  a  case 
in  Missouri  involving  Berkeley,  Kinloch,  and  Ferguson  Counties  that 
I  had  lUKlei-stood  was  brought  by  the  Justice  Department  to  combine 
three  basically  white  communities  with  a  basically  black  community 
and  accomplish  more  integration.  It  would  seem  to  me  busing  would 
nec^^ssarily  be  increased  in  that  case. 

Mr.  Kleixdienst.  I  do  not  know  if  we  are  a  party  or  not,  Mr, 
Hungate. 
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Mr.  HvNCATK.  Could  that  be  checked  and  •would  you  please  advise 
tho  committee? 

-Mr.  Kleindiexst.  What  was  the  name  of  the  case  ? 

^Ir.  HuNGATE.  The  case  is  in  the  Eastern  District  of  Missouri, 
St.  Jx)uis  Federal  Court  and  it  involves  the  communities  of  Kinloch, 
Avhich  is  basically  a  black  commimity,  and  Florissaat,  Ferguson,  and 
I^crkeley.,  ' ' 

Mr,  Kleixdiexst.  If  we  are  there,  we  would  ask  the  Court  to  await 
congressional  action  on  tl  e  Moratorium  Act  and  further,  upon  the 
passage  of  that,  we  would  ask  the  Court  to  await  the  action  of  the 
Congress  with  respect  to  the  adoption  of  a  national  standard. 

Mr.  IIuNOATE.  If  such  consolidation  would  result  in  increased  busing 
and  if  there  is  no  desire  to  increase  busing,  would  it  not  be  within  the 
discretion  of  the  department  to  dismiss  the  suit  if  they  brought  it? 

Mr.  Kleixdien'st.  I  do  not  think  we  would  do  that. 

Mr.  HuNOATB.  You  do  not  think  you  would  dismiss  it? 

Mr.  Kleindiexst.  The  question  is  not  whether  you  increase  or  de- 
crease busing  in  every  case.  The  question  is  one  of  a  priority  for  the 
use  of  remedies. 

Mr,  HuxoATE.  Pardon  me.  You  are  not  necessarily  opposed  to  in- 
creased busing  in  every  case  ? 

Mr,  Kleindiexst.  No,  all  we  want  to  do  is  to  have  every  Federal  dis- 
trict judge  apply  a  list  of  remedies  on  a  priority  basis  in  order  to 
achieve  two  things:  First,  quality  education  and,  second,  the  elimi- 
nation of  segregation  in  our  schools.  The  last  remody  is  busing.  If  you 
cannot  accomplish  those  objectives  without  busing,  then  you  use  it. 
I  can  see  hypothetically  in  some  cases  you  might  have  more  busing  and 
you  might  have  less.  The  significant  thing  is  that  with  respect  to  the 
use  of  busing,  it  would  be  pursuant  to  a  standard  that  would  apply 
equally  all  over  the  United  States. 

Mr.  Huxoate.  I  think  in  some  part  of  your  statement  we  were  talk- 
ing about  children  in  the  sixth  grade  and  below,  where  no  increased 
bup>:ng  would  be  permitted. 

Now,  in  some  cases  would  it  not  be  possible  in  unforeseen  circum- 
stances, perhaps  unrelated  to  race  or  quality  of  education,  that  would 
rcc[uire  some  increase  in  busing?  For  example,  a  10-percent  increase 
might  be  desirable? 

Mr.  Klkixdiexst.  Under  this  bill  it  would  prohibit  such  increased 
busing  and  it  seems  to  me  that  is  an  aspect  of  this  proposed  legislation 
that  the  Congress  would  have  to^  address  ifa  attention  to,  but  the  way 
it  is  now  written,  it  would  prohibit,  after  the  substantive  legislation 
was  passed,  increased  busing  of  those  who  are  in  the  sixth  grade  or 
below. 

Mr.  ITtTXOATE,  If  I  understood  you  previously,  the  busing  is  but  one 
tool  for  the  improvement  of  quality  education. 
Mr,  Klkixdiexst.  Yes,  sir. 

Mr.  Huxoate.  In  some  circumstances  it  mi^^ht  be  that  increased  bus- 
ing would  be  the  tool  you  would  need  to  use  to  increase  quality  of 
education. 

Mr.  Klkixdiexst.  I  would  like  to  add  one  footnote.  The  substantive 
legislation  piovides  that  a  State,  let's  say  tho  State  of  Missouri,  could 
l)ass  legislation  with  resj^ect  to,  let  us  say,  students  in  the  first  six 
grades.  They  would  have  increased  busing.  So  it  does  not  prohibit  any 
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increased  busing.  All  it  says  is  that  a  Federal  district  judge  shall  not 
in  his  order  increase  busing  over  that  which  existed  for  those  who  are 
in  the  first  six  grades. 

Mr.  HuxGATE.  A  Federal  judge  would  not  be  permitted  to  do  that, 
is  that  right? 

Mr.  Kleixdiexst.  The  way  this  bill  is  written ;  yes,  sir. 

ilr.  HuxGATE.  I^t  me  ask,  Mr.  Attorney  General,  would  you  think 
there  is  a  distinction  between  Broxm  I  and  Brown  11^  as  they  arc 
referred  to,  in  courts  applying  rules  to  effect  desegregation  as  opposed 
to  rules  and  orders  to  effect  integration  ? 

Mr.  Kleindienst.  Your  fundamental  law  was  announced  in  Brown 
I  and  in  every  case  that  has  been  decided  since  Broum  I  the  Supreme 
Court  has  either  further  interpreted  Broton  or  laid  down  requirements 
and  mandates  by  which  the  States  are  compelled  to  get  on  with  the 
business  of  desegregating  schools,  so  there  is  no  basic  conflict  between 
the  two. 

The  fundamental  proposition  is  stated  in  Broton  /. 

Mr.  HuxGATE.  Don't  vou  believe  that  it  is  possible  for  courts  to 
issue  orders  to  accomplish  desegregation  without  issuing  orc'ei'S  to 
accomplish  integration? 

Mr.  Klkixdiexst,  That  is  true 

Mr.  HuxGATE.  Do  you  find  thn  distinction  in  the  opinions  between 
<Je  facto  and  de  fare  segregation  ?  In  some  cases  schools  have  complied 
with  elimination  of  de  jure  segregation  whereas  they  have  not  gone 
so  far  as  to  el  iminate  de  farto  segregation. 

Mr.  Kletxdiexct.  I  think  that  the  principle  is  pretty  much  stated 
by  the  Supreme  Court  in  the  Swann  case  that  racial  balance  is  not  re- 
quired by  the  Constitution.  There  is  no  percentage  factor  required. 
You  don't  liave  to  have  a  50-50  or  60-40  or  45-35  allocation. 

I  think  some  Federal  district  judges  have  misinterpreted  Svmjm  and 
seem  to  be  looking  for  results  that  do  come  up  with  a  mathematical 
formula  and  the  Supreme  Court  has  said  that  is  not  required. 

Mr.  HuxG.vTE.  As  I  understand  it,  .vour  siiggestion  is  that  the  Con- 
irivss  has  power  under  article  I  or  article  TTT  to  withdraw  part  of  tlie 
jurisdiction  previouslv  extended  to  the  Federal  corrts. 

Mr.  Kletxdiexst.  They  have.  If  they  have  the  [,ower  to  abolish 
inferior  Federal  courts,  then  it  seems  to  me  they  have  the  power  to 
determine  the  remedies  that  the  courts  can  applv.  Indeed,  the  Congress 
in  the  past  has  enacted  legislation,  such  as  the  Norris-LaGuardia  Act, 
which  said  that  a  Federal  district  court  shall  not  i  sue  a  restraining 
order  in  labor  disputes. 

Mr.  HuxGATE.  How  would  you  deal  with  the  analoojy  that  altliougli 
a  State  may  in  some  cases  decline  to  issue  a  corporate  charter  it  may  not 
impose  unconstituional  conditions  in  lyrantin^  the  charter? 

Mr.  Kleixdiexst.  I  am  not  sure  of  the  analogy. 

Mr.  HuxGATE.  The  analogy  is  that,  while  you  may  abolish  a  court, 
does  that  necessarily  mean  you  can  create  a  court  and  strip  it  of 
powei's  to  remedy  a  constitutional  deprivation? 

Mr.  Klkixdiexst.  No :  I  do  not  think  you  can  create  a  court  nor  can 
Coniyress  pass  a  law  and  give  an  unconstitutional  jurisdiction  to  a 
co^H,  "^hi^t  woulfl  viol^ito  the  ron?ititntion. 

Mr.  HrxGATE.  Would  it  be  unconstitutional  to  take  away  the  courts' 
juri^-dirtion  as  to  public  school  cases? 
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Mr,  Kleindiexst,  I  do  not  think  it  would- 

I  do  not  think  that  would  ever  happen  but  I  do  not  think  it  would 
be  unconstitutional.  I  think  the  Congress  has  the  power  to  carve  out 
anything  it  wishes  with  re^rd  to  the  jurisdiction  of  the  inferior  courts. 
But  it  cannot  tell  an  inferior  court  what  it  must  decide  by  a  congres- 
sional enactment  which  is  contrary  to  the  Constitution, 

Mr.  HuxGATE.  Perhaps  this  analog}'  is  not  apt,  either,  but  I  am 
thinlang  of  the  Dartmouth  College  case  which,  of  course,  dealt  with 
the  contract  clause.  It  was  held  that  once  a  contract  was  granted,  the 
Supreme  Court  likened  the  charters  of  private  corporations  to  con- 
tracts. State  legislatures  could  not  constitutionally  impair  its  provi- 
sions. 

Mr,  Ku^iNDiExsT.  Only  the  Supreme  Court  can  determine  the  con- 
stitutionality of  an  act.  The  Supreme  Couit  long  ago  held  that  the 
Congress  cannot  deternune  an  act  unconstitutional  Your  final  arbiter, 
of  course,  is  the  Supreme  Court  of  the  United  States. 

Mr.  HuxGATE.  Thank  you. 

Chairman  Celler.  Mr.  Mikva. 

Mr.  HuxGATE.  I  am  sorry.  I  have  a  citation  on  the  ^Missouri  case  to 
which  I  referred,  United  States  v.  State  ofMmmirU  et  al..  Civil  Action 
Xo.  716.555-C,  September  3,  1971.  I  would  appreciate  it  if  von  would 
check  that. 

Mr.  MiKVA.  Mr.  Attorney  General,  I  did  not  share  the  experience 
that  you  and  Mr.  Hungate  had  of  going  to  the  same  law  school  so  yon 
will  have  to  back  up  a  little  bit  with  me. 

You  based  a  lot  of  your  statements  on  the  capacity  of  Conirros^  to 
either  strip  down  or  strip  out  the  inferior  Federal  courts  and  on  that 
there  has  been  no  argument. 

^  We  skipped  through  that  but  I  am  afraid  that  presents  more  con- 
Tusion  than  help  in  tenns  of  this  dispute  and  I  have  seen  several  pro- 
posals wandering!;  around  the  legislative  chamber  which  seem  to  revolve 
on  the  supposition  that  Congress  has  the  power  to  take  away  the 
capacity  of  the  judicial  branch  to  fashion  a  remedy  for  a  violation 
of  a  constitutional  right.  That  is  not  vour  position, 'is  it? 
^  Mr.  IvLrjxniKxsT.  Well,  it  is  not  'our  position  that  tlie  Federal 
judiciary  as  it  is  now  constituted  does  not  have  the  power  to  implement 
a  remedy.  It  does  have  tliat  power  right  now. 

Mr.  MiKvA.  I^t  me  ask  my  question  arid*  maybe  vou  can  answer  it. 
Is  there  anything  in  this  proposal,  H.R  13916,  which  would  deny  the 
U.S.  Sii])remo  Court— or  which  seeks  to  deny  the  U.S.  Supreme 
Court— the  power  to  impose  an  order  requiring* busing? 

Mr.  Kleixdiexst.  Xo;  in  our  opinion  tliere  is  nothing  in  H.I?.  13010 
that  contravenes  Swomh  and  the  cases  that  preceded  it., 

Mr.  Mtkva.  I  will  get  to  that  in  a  monent  and  I  am  not  trying  to 
spar.  I  am  trying  to  get  an  answer. 

If  we  were  to  pass  H.R.  13916  and  the  U.S.  Supreme  Court  were  to 
get  a  case — whether  through  the  Federal  courts  or  through  the  State 
court  system— in  which  it  decided  that  the  only  way  that  the  Federal 
constitutional  right  could  be  implemented  was  through  busing,  is  there 
anything  in  H.R.  13016  which  would  restrict  the  power  of  the  U.S. 
Supreme  Court  to  oi-der  such  busing  immediately  1 

Mr.  Kleindiexst,  The  only  restriction,  Mr.  Mikva,  would  be  that 
the  Couit  would  have  to  satisfy  itself  that  the  busing  order  that  was 
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issued  by  the  Federal  district  court  was  pursuant  to  the  terms  and  con- 
ditions of  this  legislation. 

Mr.  MiKVA.  You  missed  my  point. 

H.R.  13916  is  the  Moratorium  Act 

Mr.  Kleindienst.  I  am  sorry. 

Mr.  MiKVA.  I  did  not  mean  to  con  fuse  you. 

It  says  that  "During  the  period  beginning  with  the  day  after  the  date 
of  enactment  of  this  Act  and  ending  with  July  1, 1973  . .  .  the  imple- 
mentation of  any  order  of  a  court  of  the  United  States  entered  during 
such  period  shall  be  stayed  .  . 

Mr.  Kleindienst.  In  my  opinion  this  would  prevent  the  Supreme 
Court  from  issuing  a  new  busing  order  until  July  1,  1973,  if  this  bill 
were  passed  todav. 

Mr.  MiKVA.  That  has  nothing  to  do  with  the  congressional  power 
to  destroy  courts,  right? 

Mr.  Kleindienst.  I  agree. 

Mr.  MiKVA.  What  is  tliat  authority  based  on  ? 

Mr,  Kleindienst,  In  our  opinion,  that  is  based  upon  the  power  of  the 
Congress  of  the  United  States  to  declare  that  we  are  going  to  have  a 
moratorium  on  this  question  until  we  have  had  a  chance  to  look  at  it 
and  to  legislate  about  it,  and,  in  our  opinion,  the  Supreme  Couit  would 
say  that,  since  the  moratorium  has  been  passed,  we  are  not  going  to 
enter  such  an  order  until  July  1, 1973. 

Mr.  MiKVA.  xVt  least  we  are  now  getting  down  to  cases. 

Mr.  Kleindienst.  I  misunderstood  what  you  were  talking  about 
there,  Mr.  Mikva. 

It  was  my  fault. 

]Mr.  MiKVA.  On  what  is  that  po^yer  based  ? 

Mr.  Kleindienst.  That  power  is  based  on  the  powder  of  the  Congress 
with  respect  to  the  jurisdiction  of  the  Federal  courts. 

Mr.  MiKVA.  Do  we  have  any  power  to  restrict  the  jurisdiction  of 
the.  U.S.  Supreme  Couit  ? 

Where  is  that  power? 

Mr.  Kleindienst.  The  appellate  jurisdiction.  If  we  deprived  the 
Fedeml  district  courts  and  couits  of  appeal  of  jurisdiction  in  a  matter 
Hke  this,  I  do  not  know  how  the  issue  would  come  up  like  this. 

Mr.  jNIikva.  Bring  it  up  in  the  State  court  and  there  is  nothing  we 
can  do  to  take  away  tlie  Supreme  Court  appelhite  poAver  in  question 
involving  the  Constitution  arisin/o:  fi'om  cases  in  the  State  courts, 

Mr.  Kleindienst.  I  tliink  that  is  a  good  point  and  that  is  one  aspect 
of  tlie  matter  we  had  not  considered  on  that  basis, 

Mr,  MiKVA.  It  is  tlie  root  of  the  pi-oblem  because,  basically,  what  you 
arc  telling  us  and  the  President  is  telling  us  is  that  we  think  some  of 
the  lower-court  decisions  are  wrong. 

^fr.  Kr,i:ixnn:vsi-.  I  do  not  like  to  use  tlic  word  "wrong.*' 

Mr..  MiKVA.  Well,  inappropriate,  insufficient,  unwise,  any  adjective 
you  want  but  some  of  the  lower-court  decisions  are  not  in  the  best  in- 
terest of  the  objective  we  all  agree,  on.  Well,  the  way  that  is  normally 
1  nndled  is  by  the  highest  couit  in  the  land  correcting  its  inferior 
courts.  I  do  not  understand  wOiat  we  are  doing  here  that  is  going  to 
change  the  price  of  bananas,  if  you  will  pardon  my  using  the  vernacu- 
lar. Let  us  take  the  lilcJwwnd  case;  if  the  Iiicfimoud'cfxSQ  order  is 


1158 


rj^ht  and  the  Supreme  Court  of  the  United  States  affirms  that  order,  is 
there  anvtliinfj:  in  II.R.  1301G  which  would  change  that? 

yiv.  IvLi:i\i)iExsT.  I  do  not  believe  that  the  Moratorium  Act  would 
apply  to  the  nfch7no)id  case. 

yiv.  ^IiKVA,  Or  a  new  Richmond  case. 

y\v.  Kf  iKx'DiKxST.  I  am  not  goini^to  make  a  comment  here  as  to  this, 
whether  something  is  right  or  wrong. 
Mr.  MiKVA.  Those  are  bad  words. 

Mr.  Ki^iNDiENST.  When  any  Federal  district  judge  issues  an  order 
that  meets  the  requirements  of  the  Supreme  Couit  and  Constitution, 
It  IS  ri<:ht.  What  we  are  dealing  with  here  is  an  attempt  to  have  the 
C  ongiess  come  up  with  a  formula  that  is  going  to  have  national  uni- 
formity. It  is  no  more  right  or  wrong  than  a  particular  Federal  dis- 
trict judire  constitutionally  speaking.  All  it  is  is  t\v  legislative  function 
of  providing  a  uniform  national  standai-d  for  application. 

ilr.  MiKVA.  Here  is  where  my  different  law  school  education  creates 
a  problem  for  me.  I  refer  to  page  3,  of  H.R.  13016,  section  3(a)  "dur- 
ing the  period,''  and  that  is  commencing  with  the  dav  of  enactment  of 
this  act  ''implementation  of  any  order  of  a  court  of  the  United  States 
entered  during  such  period  shall  be  stayed." 

When  I  read  "of  a  couit  of  the  United  States,"  the  Supreme  Court 
IS  a  court  of  the  United  States  and  it  seems  to  me  that  we  are  telling 
the  Supreme  Court  of  the  United  States,  notwithstanding  the  powei^s 
you  thought  you  were  given  inider  article  III,  you  are  not  to  exercise 
those  powers  in  a  constitutional  case.  'WTiere  am  I  misreading  that 
languacre? 

Mr.  Kleindiexst.  We  have  two  comments  to  make  with  respect  to 
that.  ^ 

First  of  all,  section  3(a)  of  the  moratorium  bill  merely  is  a  require- 
ment by  this  Congress  that  there  be  a  stay,  not  that  vou  do  not  do  it, 
but  that  you  stay  doing  it  until  July  1, 1973. 

And  then  our  basic  authority  is  article  III  of  the  Constitution  which 
says,  "In  all  the  other  Cases  before-mentioned,  the  Supreme  Court 
shall  have  appellate  Jurisdiction,  both  as  to  Law  and  Fact,  with  such 
Exceptions  and  under  such  Regulations  as  the  Congress  shall  make." 

So  both  the  wording  of  the  moratorium  act,  whicn  is  merely  a  stay 
and  does  not  deprive  it  of  a  power  on  the  one  hand,  and  then  also 
Congress  saying  to  inferior  courts  and  appellate  courts,  that  you  are 
not  going  to  do  this. 

Mr.  MiKVA.  You  have  lost  me  again,  Mr.  Attorney  General,  and  I 
am  sure  you  did  not  mean  to. 

Let  us  get  back  to  the  basic  premise  I  was  trying  to  establish.  You 
are  not  suggesting  that  we,  in  any  way,  have  the  right  to  tell  the  Su- 
preme Court  of  the  United  Stctes  not  to  implement  a  constitutional 
right  or  to  uphold  it? 

Mr.  Kleindibnst.  We  are  saying  that  the  Congress  has  the  right  to 
require  that  the  Supreme  Court  stay  for  a  reasonable  period  of  time 
an  order  with  respect  to  an  area  in  which  the  Congress  is  legislating. 

Mr.  MiKVA.  Can  you  give  me  one  case  to  support  that  ? 

Mr.  Kleindtenst.  We  are  talking  about  an  equitable  remedy  here. 

Mr.  MiKVA.  We  are  talking  about  the  Supreme  Court  of  the  United 
States,  not  any  inferior  court. 

Mr.  IvLEiNDTExsT.  We  are  talking  about  a  fundamental  constitu- 
tional right;  I  would  say  you  are  right  If  you  are  talking  about 
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whether  the  Congi-ess  has  the  power  to  ask  the  Supreme  Couit  to  stay 
the  use  of  a  rem^y  as  compared  to  a  right,  and  that  is  the  equitable 
remedy  of  busing,  I  would  say  it  does. 

Chairman  Celler.  What  is  the  basis  of  that  statement,  Mr. 
Kleindienst  ? 

Mr.  Ki^EiNDiEN'ST.  The  basis  of  that  would  be  article  III  of  the  Con- 
stitution and  section  5. 
Chairman  Celler.  Read  article  III. 

Mr.  Kleindiexst.  *'In  all  other  cases  before  mentioned"  

Chairman  Celler.  Read  Section  1,  **The  judicial  power  of  the 
United  States,  shall  be  vested  in  one  Supreme  Court  .  .  , 

Mr.  Kleindiexst.  And  inferior  courts  and  also  section  5  of  the  14th 
amendment  where  the  rights  conferred  in  the  14th  amendment  ".shall 
be  those  as  prescribed  bj^'  the  Congress."  Fundamental  constitutional 
rights.  I  believe  you  are  right. 

Mr.  MiKVA.  The  question  is,  does  Broion  deal  with  constitutional 
ridits? 

Mr.  Kleindiexst.  Yes. 

Mr.  MiKVA.  You  are  saying  that  it  does  not. 

Mr.  Kleindiexst.  It  does. 

Mr.  MiKVA.  Can  you  cite  me  one  case — again  I  am  not  intending  to 
chide  or  debate — is  there  any  case  which  suggests  that  the  Congress  of 
the  United  States  lias  the  capacity  to  interfere  with  the  Supreme 
Court  s  power  to  effectuate  any  right  under  the  Constitution  of  the 
United  States? 

Mr.  Kleindiexst.  With  respect  to  a  particular  remedy,  I  believe  it 
does. 

Mr.  MiKVA. '\\Tiat  case  ? 

Mr.  Kloxdienst.  Well,  it  is  the  conclusions  drawn  from  the  cases  I 
have  cited  here  today. 

Mr.  MiKVA.  I  went  through  Glidden.  and.  of  course,  that  dealt  with 
the  capacity  of  an  inferior  court.  All  of  the  other  cases  you  cite — tlierc 
is  no  argument  about  that — deal  with  congressional  power  to  abolish 
all  of  the  Federal  courts  save  one.  I  might  even  concede  to  you  that  we 
might  restrict  the  jurisdiction  of  all  of  the  Federal  courts,  save  one, 
and  we  might  impose  on  them  a  nonarbitrary  jurisdictional  limitation. 
But  I  know  of  no,case  and  no  provision  of  the  Constitution  that  em- 
powers the  Confess  to  alter  or  diminish  the  power  of  the  Supreme 
Court  of  the  United  States  to  exercise  jurisdiction  over  matters  affect- 
ing the  Constitution  of  the  Ui  ited  States. 

Mr.  PoFF.  Mr.  Chairman,  would  my  distinf/ui^hed  colleague  yield? 

Mr.  MiKVA.  I  will  be  glad  to  yield. 

Mr.  PoFT.  I  asked  you  to  yield  simply  to  put  a  question.  I  confess 
I  do  not  know  the  answer  to  the  question  or  even  the  precise  relevancy 
of  it. 

But,  do  you  interpret  the  McCardle  case  as  being  a  case  in  point 
negativing  the  implication  in  the  question  you  just  put?  As  I  recall, 
that  case  went  to  the  Supreme  Court  and  the  Supreme  Couit  found 
that  Congress  indeed  had  the  power. 

Mr.  MiKVA.  I  do  not  think  so.  I  think  all  that  case  dealt  with  again 
was  the  question  of  our  capacity  to  affect  the  High  Court's  appellate 
jurisdiction,  not  its  power  to  implement  a  constitutional  right.  If  we 
strip  all  of  the  points  away,  that  decision  only  restricted  one  method 
of  ODtaining  Supreme  Court  review,  other  avenues  were  still  open. 
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Mr.  PoFF.  I  will  agree  with  the  gentleman  that  one  cannot  deny 
that  Congress  does  not  have  the  power  to  abridge  constitutional  rights. 
Wo  are,  however,  now  talking  about  remedies  for  violations  of  those 
rights. 

Mr.  :Mikva.  I  do  not  think  we  could  conclude  that  on  the  basis  of  the 
McCardle  case — ^that  is  really  wliat  I  think  this  entire  argument  is 
about. 

Mr.  Kleikdienst.  I  tliink  the  best  illustration  I  could  give  would  be 
the  passage  by  Congress  of  the  Norris-LaGuardia  Act,  with  the  re- 
quirement that  no  Federal  court  "sliall  issue  a  restraining  order  in  a 
labor  dispute."  Prior  to  that  time  I  guess,  imder  the  due  process  clause, 
the  court  would  have  had  a  right  to  issue  a  restraining  order.  But  Con- 
gress said  no,  this  is  a  remedy,  it  is  not  going  to  be  available  to  you, 
and  the  Supreme  Court  upheld  the  constitutionality  of  this. 

r.ir.  MiKVA.  That  was  going  to  be  my  next  question. 

Before  we  pass  any  constitutional  amendments  sucli  as  the  one  that 
is  being  considered  by  this  committee  and  by  tlie  Congress  as  a  whole, 
wliat  is  tlie  constitutional  riglit  that  is  in  conflict  with  the  rights  set 
forth  in  Brown  v.  Board  of  Education?  In  otlier  words,  is  there  a 
right — a  constitutional  right — not  to  take  a  bus  ? 

Mr.  Klfjxdienst.  I  do  not  think  in  the  remedial  sense  that  is  a  con- 
stitutional right. 

Mr.  MiKVA.  The  reason  I  think  the  Norris-LaGuardia  Act  is  not  a 
good  analogj^  is  that  there  the  Congress  found  tliere  was  a  constitu- 
tional right  being  jeopardized  by  Federal  court  action,  that  is,  the 
right  to  spee^ch,  the  first  amendment. 

Chaiman  Celler.  Tlie  Norris-TjaGuardia  Act  sought  to  redress 
the  constitutional  right.  Antistrike  injunctions  had  endangered  labor's 


Mr.  Polk.  Mr.  Chairman,  if  f  may  interrupt,  I  would  like  to  read 
from  this  committee's  report  on  the"  Norris-LaGuardia  Act.  The  re- 
port said : 

The  purpose  of  the  bill  is  to  protect  the  rights  of  labor  in  the  same  manner 
Congrefss  intended  whon  It  enacted  the  Clayton  Act,  October  15,  1014,  which 
act  by  reason  of  its  construction  and  application  by  Federal  courts,  is  inef- 
fectual to  accomplish  the  congressional  intent. 

AVhat  the  report  is  saying  is  that  in  1914  Congress  thought  tliat  it 
had  taken  away  the  statutory  rights  involved  but  the  courts  had  not 
interpreted  the  legislation  that  way.  Thus,  to  make  doublv  clear  that 
Congress  has  limited  the  statutory  right,  Congress  was  acting  again  to 
limit  the  remedy. 

Mr.  MiKVA.  that  is  why,  with  all  due  deference,  I  think  the  Nor- 
ris-La  Guardia  Act  rested  on  a  different  set  of  facts  than  this  mora- 
torium bill. 

I  have  one  last  question.  Putting  ai.ide  all  of  the  constitutional 
pmblems  which  is  like  puttmg  aside  the  world,  but  assuming  some- 
how we  can  reconcile  our  differences  on  all  of  those  and  I.  frankly, 
do  not  see  how  we  could  pass  such  a  stacute,  but  suppose  we  were  all 
persuaded  th*.  fc  this  was  constitutional. 

Now,  let  us  talk  about  the  wisdom  of  the  moratorium.  Do  you 
agree  that  the  necessity  for  H.R.  13916  is  bottomed  on  finding  H.R. 
13015,  that  is,  the  substantive  amendment,  to  be  sufficient? 

Mr.  Kleindiexst.  Or  something  substantially  like  H.R.  13915. 
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Mr.  MiKVA.  So  that  those  of  us  wlio  tliink  H.R,  13915  is  an  attempt 
to  statutorily  repeal  some  of  the  wisdom  of  Broim  v.  Board  of  Edu- 
cation, must  resist  the  moratorium  bill  ? 

Mr.  Kleindienst.  I  do  not  agree. 

Mr.  MiKVA.  But,  those  of  us  who  disagree  with  the  administration 
bill,  I  appreciate  that  you  would  not — would  not — find  H,R,  13916 
wise.  In  other  words,  K.R,  13915  has  to  offer  as  good  a  set  of  remedies 
in  effectuating  the  purposes  of  Braion  v,  Board  of  Education  in  order 
for  us  to  say  the  moratorium  makes  sense.  Would  you  agree? 

Mr.  Klkindienst.  In  part,  but  if  you  read  H.R.  13915,  in  section  201, 
it  specifically  declares  its  prohibition  which  affirms  Brown  and  subse- 
quent decisions. 

Section  401  and  subsequent  sections  affirm  Swann.  So  I  think  that 
the  wisdom  of  the  substantive  legislation — and  you  will  note  that 
the  two  are  tied  together — one  refers  to  the  other, 

]\rr.  MiKVA.  That  is  what  I  was  saying, 

Mr.  Kleindienst.  We  are  not  talkmg  in  a  vacuum  here.  We  are  ' 
talking  about  two  thin^  together. 

This  is  a  rr  ^  nimendation  to  the  Congress  of  the  United  States  by 
the  Pi^esident,  that  the  approach  taken  in  the  substantial  legislation 
is  an  adequate,  reseasonable,  viable  solution  to  a  very  critical  prob* 
lem  in  the  United  States. 

Mr.  MiKVA.  Thank  you  veiy  much. 

Mr.  HuNGATE.  Mr.  Chairman,  if  I  may  follow  that  up  with  one 
question. 

Mr.  Attorney  General,  in  response  to  Mr,  Mikva's  question  regard- 
ing power  of  Congress  temporarily  to  suspend  a  remedy,  why  would 
not  your  statement  on  the  top  of  page  17,  referring  to  the  Blaisdell 
case,  be  an  answer  to  that  ? 

Mr.  Kleindienst.  It  would  be  in  part,  yes  sir. 

Chairman  Celler.  Mr.  McCulloch. 

Mr.  McCulloch.  No  questions. 

Chairman  Celler.  Mr.  Poff. 

Mr.  Poff.  Thank  you,  Mr,  Chairman.. 

The  chairman  feels  that  the  legislation  is  unconstitutional.  The  De- 
partment of  Justice  feels  that  the  le^gislation  is  constitutional.  I  am 
about  to  ask  a  question  which  the  witness  may  choose  not  to  answer 
until  he  has  had  an  opportunity  to  reflect. 

In  the  Voting  Rights  Act  Amendments  of  1970  which  contains  a 
statute  reducing  the  voting  age  to  18,  there  was  incorporated  what  can 
be  teiined  a  "quick  court  test."  How  would  the  Justice  Department 
feel  about  addmg  a  similar  mechanism  to  the  moratorium  bill  ? 

Mr.  Klfjndienst.  We  would  have  no  objection  to  any  means  by 
which  the  constitutionality  of  any  proposal  of  the  Department  of 
Justice  could  be  resolved  by  the  Supreme  Court. 

Mr.  Poff.  That  mechanism  as  I  recall  

Mr.  Kleindienst.  I  do  not  have  to  reflect  on  that.  We  have  abso- 
lutely no  objection  to  any  quick  test  of  the  constitutionality  of  any 
proposal  that  we  make. 

Chainnan  Celler.  Would  the  gentleman  yield? 

Mr.  Poff.  Not  at  this  point,  Mr.  Chairman.  In  a  moment,  however, 
I  will  be  prepared  to  yield.  As  I  recall,  that  mechanism  instructed  the 
Attorney  General  to  bring  a  lawsuit  to  enforce  the  statute,  and  the 
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Attoniey  General  in  fact  brought  such  a  suit  against  Arizona  and 
Idaho  and  invoked  the  original  jurisdiction  of  the  Supreme  Court, 
and  at  tlie  same  time  Orcjjon  and  Texas  brought  a  lawsuit  against  the 
Attorney  General  invoking  again  the  original  jurisdiction  of  the 
Supreme  Court. 

The  mechanism  also  provided  that  the  question  could  be  tested  be- 
fore a  tliree-judge  district  court  in  accordance  with  title  28,  section 
2284.  That  section  authorizes  a  direct  appeal  from  the  decision  of  the 
three-judge  court  to  the  Supreme  Court. 

Xow,  one  thing  that  occurs  to  me  in  fashioning  this  remedy  is  the 
difficulty  of  adapting  the  concept  of  a  quick  couit  test  to  the  particular 
provisions  and  context  of  the  moratorium  bill.  But  if  it  is  possible  to 
do  so,  it  T70u1d  certainly  put  to  rest  promptly  the  dispute  about  the 
constitutionality  of  the  moratorium  bill  and  would  thereby  enable  the 
Congress  to  act  more  expeditiously. 

I  would  be  glad  to  have  any  suggestion  that  you  would  like  to  make 
alons:  that  line. 

Mr.  Kletndtrnst.  We  have  no  objection  to  any  such  procedure, 
Congressman  Poff. 
Mr.  PoFP.  I  will  yield  to  the  Chairman. 

Chairman  Cfxler.  It  is  my  understanding  that  both  of  tlu-se  bills 
would  be  presented  to  the  committee  so  we  could  consider  them  in 
committee.  Why  it  took  the  course  of  one  bill  going  to  the  other  com- 
mittee is  something  I  cannot  understand. 

Afr.  Popr.  I  am  afraid  I  c^mnothelp  the  chairman. 

Chairman  Celler.  We  should  have  had  both  bills  so  we  could  intel- 
ligently act  on  them. 

;Mr.  Poff.  I  yield  to  Mr.  Mikva. 

Mr.  Mikva.  I  take  it  you  are  referring  to  the  test  of  the  constitution- 
ality of  this  bill. 

Mr.  Poff.  And  this  bill  only  at  this  point. 

Mr.  Mikva.  I  am  still  troubled.  Are  you  assuming  that  it  would  he 
a  bill  which  would  apply  to  all  courts  or  just  to  those  inferior  courts? 

Mr.  PorF.  I  am  assuming  it  would  be  a  bill  that  this  committee 
would  report. 

Mr.  Mikva.  I^et  me  ask  it  specifically.  Are  you  suggesting  it  could 
be  a  bill  which  would  seek  to  limit  the  power  of  the  U.S.  Supreme 
Court  to  fashion  a  remedy? 

Mr.  Poff.  I  am  not  making  that  suggestion*  and  that  suggestion  is 
not  relevant  to  the  suggestion  that  I  am  making.  The  suggestion  I 
am  making  is  that  whatever  doubts  there  may  be  about  constitutional- 
ity can  be  and  ought  to  be  resolved  expeditiously. 

Chairman  Celler.  How  can  that  be— would  you  repeat  it  again? 

;Mr.  Poff.  I  have  tried  to  illustrate  that  by  reference  to  the  device 
used  in  the  Voting  Rights  Act  Amendments  of  197(>---more  to  describe 
what  our  purpose  should  be  rather  than  what  procedure  we  should 
adopt,  for  there  may  be  some  objections  to  that  procedure,  but  there 
probably  are  acceptable  alternatives,  which  is  something  I  think  we 
might  fruitfully  explore. 

Air.  Zei^nko.  Mr.  Chairman. 

Mr.  Poff.  I  am  glad  to  yield  to  counsel. 

Mr.  Zeijenko.  In  order  to  effectuate  what  Congressman  Poff  pro- 
poses, why  isn't  the  moratorium  proposal  attached  to  the  substantive 
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bill?  The  result  would  be  a  moratorium  on  additional  busing  until  and 
unless  the  standards  themselves  were  upheld  as  valid?  Why  does  the 
administration  send  the  Cion^ress  two  bills?. 

Mr.  KifiiNDiZNST.  I  think,  if  I  might  venture  an  opinion  on  that, 
Mr.  Zelenko,  it  was  in  recognition  of  the  fact  of  life  that  a  bill  this 
complicated  and  with  its  national  import,  is  one  that  requires  some 
time.  I  am  talking  about  the  substantive  bill.  The  purpose  of  the 
moratorium  bill  is  to  say  that,  while  the  Congress  is  engaged  in  that 
process,  there  will  be  no  new  busing  orders.  To  put  it  as  a  rider  or  as 
a  section  of  the  substantive  legislation  would  permit  the  continuation 
of  what  the  President  of  theTJnited  States  would  like  to  avoid  and 
that  is,  some  Federal  district  judges  issuing  excessive  busing  orders 
which,  in  the  opinion  of  many,  go  'way  beyond  the  requirements  of 
Brown  I  and  //,  Alexander^  Green  and  Swann.  Then  after  you  have 
passed  your  substantive  legislation,  you  could  likewise  put  in  it  a 
requirement  for  an  expeditious,  immediate  determination  as  to  its 
constitutionality,  but  the  President  has  asked  the  Congress  to  declare 
a  moratorium  with  respect  to  the  use  of  a  remedy,  and  only  the  remedy 
of  additional  busing  orders,  until  the  Con^yress  can  address  itself  to 
this  problem. 

Mr,  Zelenko.  We  do  not  need  a  moratorium  after  you  pass  the 
substantive  legislation. 
■  Xow,  Mr.  Poff  has  raised  a  question  a  draftsman  would  have  to 
answer  furnishing  a  procedure  for  testing  the  moratorium,  because  it 
is  unclear  who  the  i^ovcrnment  would  sue  to  test  it.  However,  it  is 
clear  who  tlic  government  would  sue  to  test  the  standards  of  tlie  sub- 
stantive bills. 

Mr,  IvLEiNDiENST.  I  tliiuk  Congress  can  figure  out  a  way  by  which 
wc  can  get  a  Supreme  Couit  test  and  we  would  be  happy  to  assist  the 
Congress  in  arriving  at  such  a  fonnula. 

Chairman  Cklleij.  Where  would  we  be  if,  for  example,  the  other 
committee  rejects  the  substantive  bill  and  wc  arc  standing  alone  with 
this  moratorium  ? 

What  would  happen  then? 

Mr.  Kletndienst.  The  moratorium  would  be  in  effect  luitil  July  1  or 
imtil  something  was  passed  or  until  the  Supreme  Comt  said  it  was 
unconstitutional. 

Chairman  Celleh.  What  would  it  cover? 

How  effecti  vc  would  it  be  ? 

Mr.  KunxmENST.  I  do  not  know  quite  how  to  answer  that.  It  is  my 
belief  that,  if  the  moratorium  is  passed,  because  of  the  nature  of  this 
problem,  Congro>ss  will  do  something  about  it  between  now  and  July 
1, 1973  and  will  find  the  means  by  which  itcould  do  it 

Chaimian  Celleh.  I  am  sorry,  Mr.  Poff. 

Jlr.  Poi-T,  That  is  all  right,  XIr.  Chairman. 

I  have  other  questions,  but  I  find  the  hour  is  almost  up.  I  will  defer 
to  my  colleagues. 
Chairman  Celleh,  Mr.  Hutchinson? 

Mr.  Hutchinson.  Mr,  Chairman,  I  want  to  state  on  the  record  that 
I  deeply  appreciate  the  excellence  of  the  statement  made  by  the  A  cting 
Attorney  General.  I  generally  agree  with  the  thrust  of  it. 

I  was  particularly  intercepted  in  the  way  that  the  Attorney  General 
handled  footnote  10  of  Katzeribach  v.  Morgan  which  suggests  that 
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Congress  could  enlarge  upon  some  constitutional  rights  provided  in 
the  Fourteenth  Amendment  but  could  not  limit  them.  It  seems  to  me 
that  if  Congress  can  expand  some  rights,  it  can  certainly  contract 
those  rights — at  least  insofar  as  they  were  exjpanded.  Would  you  agree 
with  the  proposition,  put  in  those  terms,  if  the  legislature  can  expand 
a  right,  it  can  contract  it  at  least  back  to  the  pomt  where  it  started  ? 

Mr.  Kleindienst.  Yes,  I  think,  again  if  you  are  talking  about 
remedies,  Mr.  Hutchinson,  it  can.  I  do  not  believe^and  I  tKnk  my 
dialogue  with  Mr.  Mikva  illustrates  that— that  the  Congress  could 
pass  a  law  that  would  deprive  an  individual  in  this  country  of  a  basic 
constitutional  right.  We  are  not  talking  about  that.  I  believe  it  can 
restrict  remedies  that  have  been  used  with  respect  to  the  enforcement 
of  a  right. 

Mr.  Hutchinson.  Then  you  would  not  go  as  far  as  I  would  go  and 
say  that  under  the  jfifth  section  of  the  14th  amendment,  which 
gives  Congress  power  to  enforce  the  provisions  of  the  amendment. 
Congress  has  the  power  to  define  the  provisions  of  the  amendment  with 
greater  f>recision  so  that  it  might  be  more  effectively  enforced  and  that 
the  original  drafters  of  the  14th  amendment  contemplated  that 
Congress  would  define  what  was  equal  protection  of  the  laws  and  due 
process  of  law  and  so  on  and  that  the  Court  would  retain  its  traditional 
position  of  interpreting  the  laws  that  Congress  passed  embodying  the 
more  precise  and  clear  national  standard? 

Mr.  Kleindienst.  Well,  you  interpret  the  laws  Congress  passes  sub- 
ject always  to  a  test  of  their  constitutionality. 

Mr.  Hutchinson.  Yes;  but  the  key  phrase  of  the  14th  amendment 
is  so  broad,  it  is  hard  to  say  there  is*^  any  definition  at  all.  Certainly, 
it  was  not  the  intent— I  hope  it  was  not  the  intent  of  the  writei*s  of  the 
14th  amendment — to  grant  the  courts  as  broad  a  legislative  power  as 
they  have  exercised.  It  seems  to  me  that  the  only  way  to  correct  this 

Sractice  of  judicial  legislation  is  for  Congress  to  assert  its  power  to 
efine  the  14th  amendment.  I  am  willing  to  accept  your  argument  con- 
cerning remedies.  But  I  think  I  would  go  even  further. 
Chairman  Celler.  Mr.  McClory. 
Mr.  McCiiORY.  Thank  you,  Mr.  Chairman. 

I  am  very  impressed  by  the  scholarly  and  enlightening  statement 
tliat  you  have  presented  here  today.  I  am  concerned  about  the  practical 
aspects  of  the  problem  that  is  confronting  us. 

You  noted  that  there  are  limits  on  busing  outlined  in  the  Swann  case. 
I  endorse  tliose  limits.  It  was  my  hope  that  the  administration  would 
recommend  some  legislation  which  would,  in  my  opinion,  be  more  in 
lino  with  what  the  Court  was  implicitly  telling  the  Congress  in  that 
part  of  the  opinion  outlining  the  limitations  on  busing. 
^  I  anticipate  that  unless  we  do  resolve  this  problem  now  it  will  con- 
tinue. It  will  not  abate.  People  are  moving  farther  and  farther  from 
the  city.  Thus,  in  order  to  accomplish  des'^gregation,  we  experience 
the  demand  to  bus  farther  and  farther.  And  so  the  question  of  the 
health  of  the  children,  the  distance  involved,  the  time  consumed,  and 
other  aspects  come  into  play  as  very  legitimate  questions,  questions 
that  I  believe  we  might  answer  with  legislation. 

I  do  not  think  that  the  moratorium  bill  is  going  to  accomplish  that. 

Mr.  Kleindienst.  I  agree  with  you,  except  for  the  fact  that  the  sub- 
stantive legislation,  which  is  a  companion  piece  to  this,  does  deal  with 
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those'  problems  raised  by  the  Swann  case.  Section  403  (a)  and  (b) 
specifically  deal  with  it  as  do  the  remedies  set  forth  in  section  402  and 
that  is  why  the  two  came  together.  One  is  a  moratorium  on  additional 
busing  until  Congress  has  an  opportunity  to  enact  something  like  H.R. 
13915  which  is  the  substantive  legislation  which  deals  witn  the  very 
problems  raised  by  the  Swann  case. 

Mr.  McCiiORY.  In  reviewing  H.R.  13915  in  your  statement,  you  men- 
tion that  the  Congress  is  considering  a  permanent  solution  to  the  busing 
problem— "one  that  permits  reopening  of  existing  busing  orders." 

Mr.  Kleindienst,  Ri^ht,  Section  ^6  of  the  substantive  legislation 
says  that  upon  the  application  of  any  school  agency,  every  desegrega- 
tion order  that  exists  in  this  country  may  be  reopened  to  see  to  it  that 
it  meets  the  standards  set  forth  in  this  legislation.  And  that,  it  seems 
to  me,  is  the  great  remedying  feature  of  tlus  legislation.  I  do  not  think 
that  there  is  anybody  in  this  country  that  can  speak  with  more  con- 
vincing clarity  and  persuasion  than  the  Congress  of  the  United  States, 
as  it  has  done  so  many  times  in  the  pj^t,  and  say  that  we  have  a  na- 
tional nroblem  here,  that  there  is  a  national  standard  that  is  going  to 
be  met  by  everyone.  If  you  are  going  to  say  that,  then  it  seems  to  me 
that  you  have  got  to  permit  the  reopeniag  of  cases  to  come  within  that 
standard.  Some  will  require  more  and  some  will  require  less  busing. 

Mr.  McCiiORY.  Is  it  your  opinion  that  the  enactment  of  H.R.  13915 
would  provide  a  right  then  to  reopen  all  of  the  desegregation  cases  that 
have  already  fy^en  litigated,  even  those  that  have  'been  decided  by  the 
Supreme  Courts 

Mr.  KusiNDiENST.  And  if  reopened,  with  respect  to  many  where 
there  is  no  busing,  under  this  law  there  could  be  some  busing. 

Chairman  Ceixer.  Will  the  gentleman  yield  ? 

Mr.  McCu)RY.  Would  the  right  to  reopen  apply  only  to  coses  which 
involve  busing? 

Mr.  Kleindienst.  No,  sir. 

Mr.,  McCiiORY.  Are  we  talking  about  only  busing  cases  or  all  de- 
segregation cases? 

Mr.  Kleindienst.  All  desegregation  cases,  even  where  busing  might 
not  even  be  an  issue  involved  in  it.  You  are  going  to  have  an  oppor- 
tunity for  a  school  agency  to  come  into  a  Federal  district  judge  and 
say,  this  order  was  entered  into  12  years  ago.  Congress  has  laid  down 
a  national  standard  and  we  want  to  reexamine  this  and  apply  the 
remedies  and  priorities  set  forth  in  the  national  standards,  and  obtain 
a  new  order  in  thisparticidar  case. 

l»Ir.  McCiiORY.  So  all  desegregation  cases  that  have  been  litigated 
and  in  which  there  have  be^  final  decisions  can  be  reopened? 

Mr.  Kleindienst.  Yes,  sir :  and  if  they  reopen  them,  the  Court  could 
order,  as  a  remedy,  busing,  wliere  they  had  none  before. 

Mr.  McClory.  There  is  only  one  other  point  that  I  want  to  clarify 
and  that  is  this :  Wliile  the  moratorium  bill  that  you  are  recommend-i 
ing  would  st^  the  hand  of  the  Federal  courts  in  busing  cases,  it  would 
not  do  so  in  State  court  cases  which,  if  a  constitutional  question  were 
involved,  could  be  appealed  from  the  highest  court  of  the  State  to  the 
Supreme  Court ;  is  that  conwt  ? 

Mr.  Kleindienst.  Yes,  si  r. 

Mr.  McClory.  That  is  all  I  have.  Thank  you  very  much. 
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Chairman  Celler.  Let  us  assume  that  this  substantive  bill  before  the 
other  committee  does  not  pass,  the  moratorium  would  only  refer  to 
the  future,  not  to  the  past,  so  that  it  could  not  apply  to  schoolchildren 
who  have  already  been  bused. 

Mr.  Kleindienst.  No,  sir. 

Chairman  Celler.  It  would  only  apply  to  future  opportunities  to 
bus  that  might  arise  ? 
Mr.  Kleindienst.  Correct. 

Chairman  Celler.  Would  it  be  possible  therefore,  that  the  14th 
amendment  would  apply  in  one  case  and  not  in  another — could  we 
thus  split  the  14th  amendment — ^make  it  inapplicable  to  future  cases 
and  applicable  only  to  past  cases  ? 

Mr.  Kleindienst.  You  would  split  a  fundamental  constitutional 
right.  You  would,  until  Julv  1, 1973,  under  your  hypothetical  case,  Mr. 
Cliairnian,  say  that  a  remedy  could  continue  to  be  used  in  one  case  but 
it  would  not  be  available  in  another. 

Chairaian  CELiiER.  In  other  words,  you  could  split  the  14th  amend- 
ment as  to  remedies. 

Mr.  Kleindienst.  As  to  remedies,  yes,  sir.  In  our  opinion  we  say 
that  we  can. 

Chairman  Celler.  May  I  ask  you  this  question?  What  is  the  pur- 
pose of  the  findinf?  set  forth  on  jpages  1,  2,  and  3  of  H.R.  13916? 

Mr.  Kleindienst.  I  believe  tnere  is  a  rational  purpose  for  those 
three  sections  and  that  is  to  provide  for  the  Supreme  Court,  by  con- 
gressional finding,  additional  bases  for  the  argument  in  favor  of  the 
constitntionality  of  H.R.  1391G.  I  am  personally  of  tlie  opinion  that 
tlie  Con<rress  would  not  have  to  make  those  findings  to  sustain  the 
constitutionality  of  the  moratorium,  but  by  making  tliose  findings,  I 
think  it  makes  tlie  argument  all  the  more  persuasive. 

Chairman  Cellek.  Would  3'ou  say  if  we  passed  the  moratorium,  those 
findings  would  have  tlie  force  and  effect  of  law  ? 

Mr.  KLriNDiENST.  Xo^  I  would  not;  no,  sir. 

Chairman  Celler.  Fmding  Xo.  1  on  page  1,  line  7,  refers  to  "Exten- 
sive transportation.''  Can  the  Department  of  Justice  furnish  specific 
information  to  document  finding  Xo.  1  ? 

I  supplement  that  by  the  following  observation:  Secretary  Rich- 
ardson made  the  following  statement  on  March  27  to  the  House  Com- 
mittee on  Education  and  Labor:  "We  do  not  have  clear  data  indica- 
tive of  the  precise  increase  in  the  quantity  of  busing  which  has  been 
brought  about  by  desegregation  orders  .  . 

Tlie  Civil  Ridits  Commission  in  testimony  of  April  11  st^ates  that 
the  inc  rease  in  busing  attributable  to  desegregation  is  less  than  1  per- 
cent nationally. 

You  might  submit  these  answers  later  if  you  wish.  I  also  refer  to 
finding  Xo.  2  on  page  2,  lines  1  through  6,  which  claims  that  busing 
has  caused  substantial  hardships  and  has  impinged  upon  the  educa- 
tional process.  Can  you  furnish  the  committee  with  specific  informa- 
tion to  document  that  finding?  In  this  connection  I  have  a  letter  from 
HEW  addressed  to  myself  as  chainnan,  dated  March  7,  1972,  which 
reads  in  part  as  follows: 

We  do  not  maintnin  infomation  which  would  indicate  the  average  time  sppnt 
in  trnnsit  and  average  distance  traveled  by  public  school  stuf'ents  transported 
either  on  a  district  by-district  basis  or  on  a  statewide  basis. 
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In  addition  HEW  indicates  that  it  does  not  have  transportatioa 
data  on  a  district-by-district  basis  prior  to  1970-71  school  year. 

Finding  No.  2  also  declares  that  desegregation  has  required  trans* 
portation  in  excess  of  that  required  to  desegregate.  What  examples 
can  the  Department  of  Justice  furnish  to  substantiate  this  finding! 
Apparently  the  moratorium  bill  is  predicated  on  tlie  finding  of  poten- 
tial harm  to  diildren  caused  by  busing?  See  finding  No.  2.  Does  the 
bill  onlv  prevent  new  busing  if  it  is  shown  to  be  injurious  or  cause 
a  hard^ip!  Or,  does  it  in  fact,  apply  whether  or  not  busing  promises 
a  hardship! 

I  would  appreciate  if  vou  could  respond  subsequently  to  those 
questions  and  give  us  the  data  if  you  have  it.  I  do  not  know  whether 
you  have  it,  but  we  would  like  to  get  that  information  so  we  can 
mtelligently  pass  upon  these  findings. 

Another  j^ound  tor  the  busing  freeze  is  that  school  districts  may 
be  requirea  to  expend  large  amounts  of  funds  for  transportation 
equipment. 

Does  the  proposed  "freeze^  only  apply  where  additional  financial 
investments  would  be  required?  Or,  does  it  apply  whether  or  not 
greater  financial  resources  must  be  used! 

We  would  appreciate  it  if  you  could  subsequently  give  us  that 
information. 

One  or  two  more  questions  and  I  am  finished. 

It  has  been  charged  that  the  Federal  courts  have  ordered  busmg 
of  school  pupils  to  achieve  racial  balance.  Do  you  believe  that  the 
Federal  courts  have  so  acted? 

Mr.  Eleindienst.  I  do  not  like  to  use  the  comprehensive  term  ^'the 
Federal  courts."  I  believe  some  Federal  judges  have  issued  orders, 
either  the  purpose  or  effect  of  which  was  to  achieve  a  racial  balance. 

Chairman  Celler.  Can  you  give  us  and  supply  the  cases  where  that 
is  so! 

Mr.  Eleindienst.  Tes,  sir. 

Chairman  Celler.  It  has  been  charged  that  the  Federal  courts 
have  disregarded  provisions  of  the  Civil  Sights  Act  of  1964  in  ordering 
certain  school  districts  to  dismantle  their  dual  school  system.  Do  you 
agree  with  that  charge? 

Mr.  Kleindiexst.  I  am  not  sure  I  understand  the  question. 

Chairman  Celler.  Will  you  give  some  thoug'ht  vo  that  and  let  us 
have  the  information  on  tihat  sub^uently  ? 

Mr.  Klbindienst.  Yes,  sir. 

Chairman  Celler.  Any  other  questions  ? 

Mr.  HuNOATE.  Yes,  Mr.  Chairman. 

Chairman  Celler.  Mr.  Hungate. 

Mr.  Hungate.  I  am  not  sure  I  understood  the  answer  to  a  previous 
question.  Certainly  as  the  Nation's  highest  legal  office  in  capacity  as 
Attorney  General,  I  assume  you  would  insist  on  the  right  and  discre- 
tion of  your  office  to  nolle  prosse  or  dismiss  any  suit  that  has  been 
brought  oy  your  department? 

Mr.  EiJBiNDiENST.  Well,  if  we  are  the  litigant,  the  sole  litiijant. 

Mr.  Hungate.  Let  u«  say  you  are  f\e  plaintiff  in  an  action  and  you 
have  brought  an  action,  would  you  not  insist  as  an  inherent  and 
ancient  right  of  the  prosecution  to  dismiss  that  action  when  deemed 
appropriate? 

80-440— 72— pt.  2  37 
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Mr.  Ku:tndienst.  If  the  circumstances  warranted,  sure. 

Mr.  HuxoATE.  Then  I  supi>ose  my  question  relates  to  tliosc  cases 
which  have  been  brought  to  consolidate  school  districts  or  to  seek  otlier 
orders  which  would,  in  effect,  result  in  more  busing.  If  it  is  the  adminis- 
tration policy  not  to  require  more  basing,  would  it  not  be  within  the 
power  of  the  Attorney  General's  office  to  go  into  court  to  urge  dismissal 
mall  such  cases? 

Mr.  Kleindienst.  If  we  were  sole  litigants  and  we  felt  that  was  the 
effect  of  it,  we  could  do  that. 

Mr.  HuxGATE.  If  you  were  the  plaintiff  or  one  of  the  plaintiffs,  would 
you  not  have  a  right  to  nolle  prosse  insofar  as  your  own  prosecution  of 
the  case  was  concerned  ?  Would  you  not  insist  that  you  had  such  a 
right? 

Mr.  Kleindiexst.  In  the  abstract,  that  might  be  a  right,  Mr.  Hun- 
gate.  ^ 

Mr.  Zelenko.  If  the  gentleman  would  yield,  I  believe  the  prosecution 
has  gone  to  jail  on  assertion  of  that  right  when  courts  ordered  them 
not  toand  they  have  insisted  they  would. 

Mr.  Kjubindienst.  I  do  not  want  to  go  to  jail. 

Mr.  HuNGATE.  But  you  would  insis^-would  you  not,  on  the  rights 
of  the  Attorney  General's  office  to  dismiss  prosecution  it  brought  when 
it  saw  fit? 

Mr.  Kleixdtexst.  In  the  context  of  our  dialog  here  today,  however, 
we  are  not  trying  to  dismiss  cases  that  deal  with  tHie  problem  of  de- 
segregation of  our  schools.  What  we  are  asking  is  that  the  Federal 
'judges  hold  the  phone  a  minute  so  we  can  come  back  and  get  along  w  ith 
the  business  of  quality  education  and  desegregation. 

Whether  or  not  it  would  be  appropriate  in  a  particular  case  to,  let 
us  say,  ask  that  tiie  case  be  dismissed,  we  would  have  to  determine  tliat 
after  we  looked  at  it.  I  doubt  if  we  would  want  to  do  that. 

Mr.  HuxGATE.  Let  us  assume  there  is  a  prayer  seeking  additional 
busing  to  accomi>lis?h  integration  of  schools.  AVould  you  not  agree  if 
It  was  Department  policy  to  contact  new  or  additional  busing  that- 
you  could  ask  leave  of  the  court  to  amend  the  prayer  for  relief? 

Mr.  Kleixdiexst.  We  could  and  we  could  also  ask  the  judge  to  wait 
and  see  what  liappens  with  the  U.S.  Congress. 

Mr,  ZEI.KXKO.  Would  you  furnish  the  committee  with  a  list  of  cases 
now  pending  m  the  Federal  courts  which  the  Department  fexils  will 
be  affected  by  this  moratorium  bill?  Can  you  also  tell  the  committee 
today  whether  cases  such  as  those  now  pending  in  Augusta,  Ga.,  and 
Chattanooga,  Tenn.,  where  the  Federal  courts  have  ordered  school 
desegregation  and  pupil  busing  in  stages— whether  the  Subsequent 
orders  m  those  continuing  cases  would  be  affected  by  the  moratorium? 

Mr.  KLEiXDffixsT.  In  my  opinion  any  order  that  is  in  effect  as  of 
nght  now  would  not  be  covered  by  the  moratorium  bill.  If,  however, 
a  Federal  district  judge  would  call  the  parties  back  and  hear  addi- 
tional evidence  and  then  come  up  with  an' additional  busing  order 
dunng  this  period  of  time,  it  would  be  prohibited  by  the  moratorium 
bill. 

Mr.  Zelexko.  The  moratorium  I  gather  would  freeze  all  busing 
whether  or  not  that  busing  exceeds  or  is  less  than  that  allowed  under 
the  substantive  bill  the  administration  has  propoe^. 

Mr.  Kleixdiexst.  All  additional  busing. 
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Mr.  Zelenko.  Why  should  the  busing  freeze  be  more  extensive,  be 
broader  tlian  the  amount  of  busing  the  administration  proposes  to 
allow  under  the  substantive  bill  ? 

Mr.  Kleindienst.  There  is  a  nice  answer  to  that,  Mr.  Zelenko.  The 
administration  is  not  the  Congress  of  the  United  States.  The  cover- 
age of  the  moratorium  is  the  responsibility  of  the  Congress  and  we  are 
just  saying,  wait  now  with  respect  to  busing  orders  until  the  Congress, 
in  its  wisaom,  can  come  up  with  a  national  policy.  When  it  does,  we 
will  be  right  back  before  you  and  say,  Judge,  enter  an  order  includ- 
ing busing  if  you  will,  under  the  law,  that  is  consistent  with  the  na- 
tional policy.  It  would  be  presumptuous  of  the  executive  brancli  of 
the  Government  to  presume  what  the  Congress  of  the  United  States 
is  goin«:  to  do. 

Mr.  Zelenko.  In  other  words,  the  busing  moratorium  does  not  de- 
pend on  whether  additional  busing  is  longer  or  shorter  in  distance 
or  in  time. 

Mr.  KLElNDIENf^T.  Right. 

Mr.  Zelenko.  It  docs  not  depend  upon  wliether  the  busing  in  fact 
is  injurious  or  not  injurious? 
Mr.  Kleindienst.  Correct. 

Mr.,  Zeocnko.  It  does  not  depend  on  whether  it  is  more  expensive 
or  loss  expensive? 

Mr.  Kleindienst.  Coirect.  With  respect  to  additional  busing,  that 
is  correct 

Mr.  MiKVA.  Would  counsel  yield? 

Mr.  Zelenko.  Yes,  sir. 

Mr.  MiKv.v.  Is  the  busing  policy  that  has  been  exercised  by  the 
Department  of  Justice  thus  far  founded  solely  on  a  statutory  basis?* 

Mr.  Kleindienst.  No.  The  busing  orders  of  the  various  Federal 
courts  

Mr.  MiKVA.  No.  The  policjr  that  the  Department  of  Justice  is  execut- 
ing on  behalf  of  the  Administration,  when  you  are  filing  these  suits, 
the  Dcpaiimentof  Justice  has  been  a  plaintiff  or  an  intervenor. 

Mr.  Kleindienst.  But  not  in  all. 

Mr.  MiKVA.  But  what  policy  are  you  executing  at  that  point? 

Mr.  Kleindienst.  It  depends  on  the  circumstances,  Mr.  Mikva.  If 
we  are  not  a  party,  which  we  were  not  in  the  Richmond  case,  in  some 
instances  in  order  to  eliminate  the  remaining  vestiges  of  the  dual 
school  system,  we  file  a  lawsuit,  or  HEW  is  before  the  Court  with  a 
plan  and  we  are  there  as  the  attorney  for  HEW  advocating  the  plan. 
There  is  no  statutory  scheme  in  this  thing  and  that  is  one  of  the  prob- 
lems tlie  Congress  has  not  dealt  with 

We  are  and  have  been,  up  to  now,  urging  on  the  courts  remedies 
that  effectuate  the  Constitution  of  the  United  States. 

Mr.  Mikva.  That  is  what  I  was  getting  at.  It  has  been  effectuation 
of  a  constitutional  

Mr.  Kleindienst.  Constitutional  right  as  enunciated  first  in  the 
Brojim  caSQ. 

Mr.  Zelenko.  Since  March  16, 1972,  the  date  of  the  announced  ad- 
ministration policy  in  what  cases  has  the  Department  of  Justice  moved 
to  defer  remeaies  in  school  desegregation  suits? 

Mr.  Kleindienst.  We  have,  I  think,  intervened  in  one  way  or 
other  in  three  cases:  Richmond,  Nashville,  and  Detroit 
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Mr.  Zelenko.  I  /gather  the  Court  has  not  yet  ruled  in  the  Detroit 
case  on  whether  the  motion  of  the  Gov^ernment  to  defer  remedies  will 
be  allowed. 

Mr.  Kleindibnst.  I  do  not  believe  it  has. 

Mr.  Zelenko.  In  the  Nashville  case  which  is  the  most  recent  motion 
the  Government  has  made,  hasn't  the  Government  asked  to  defer  the 
remedy  embodied  in  the  HDEW  plan  that  the  lower  court  adopted? 

Mr.  JKleindienst.  Right  What  we  did,  we  filed  a  motion  Monday  in 
Nashville  for  leave  to  me  a  brief  mdcm  curiae  in  whichj  in  effect,  we 
asked  the  Sixth  Circuit  to  send  this  case  back  to  the  distnct  jud^.  We 
stated  that  the  plan  that  that  judge  promulgated  was  an  original 
HEW-U.S.  Government  plan,  that  in  its  implementation,  it  has 
brought  about  severe  hardship  and  requested  that  the  District  Judge 
be  directed  to  re-examine  it  in  light  oi  the  hardships  that  have  come 
about,  namely,  the  effects  upon  young  children  of  the  distance  traveled. 
We  indicated  that,  if  the  court  wants,  we  would  be  available  to  provide 
technical  assistance  in  the  fashioning  of  a  new  plan.  We  would  like 
to  also  urge  the  Court  to  come  up  with  a  plan,  another  plan  by  Septem- 
ber 1.  In  the  event  the  moratonum  bill  is  passed,  and  in  the  event  the 
Sixth  Circuit  remands  the  case,  we  would  also  request  that  no  addi- 
tional busing  come  about  in  the  Nashville  case  pursuant  to  the  stand- 
ards we  have  been  talking  about  here. 

I  think  the  Nashville  case  is  a  good  example  of  what  has  happened 
in  the  country,  where  the  ori^al  plan  contemplated  for  getting  rid  of 
the  dual  school  systems  in  that  area  has,  in  the  course  of  its  implemen- 
tation, imposed  severe  hardships  upon  small  black  and  white  cnildrea 

Mr.  Zekbnko.  The  Nashville  desegregation  suit  started  in  1955, 1 
believe? 

Mr.  Kleindienst.  That  is  right 

Mr.  Zelenko.  If  the  Government  is  successful  in  the  circuit  court 
in  asking  for  rraiand  of  the  Nashville  case,  would  the  circuit  court 
remand  order  in  tlie  terms  of  the  bill  "indirectly  require  new  trans- 
portation" and  therefore  be  barred  by  the  moratorium  ? 

Mr.  Kleindienst.  We  would  have  to  see  what  the  order  is  first 

Mr.  Zelenko.  Would  any  modification  of  a  busing  order  by  any 
order  of  court  of  appeals  remanding  a  case  to  reexamine  a  prior 
desegregation  plan,  involving  modifications  which  might  lead  to  dif- 
ferent busing,  would  that  order  be  covered  by  the  moratorium  bill? 

Mr.  Kleindienst.  I  believe  it  would  if  it  required  additional  busing. 

Mr.  Zelenko.  Then  how  can  the  Government  succeed  in  pressing  its 
own  petition  if  the  moratorium  bill  is  passed  ? 

Mr.  KiJEaNDiENST.  We  are  going  to  urge  the  Court  to  enter  an  order 
to  eliminate  some  of  the  hardships^  to  decrease  busing. 

Mr.  Zelenko.  But  the  moratorium  bill  does  not  only  say  "increase" 
in  busing,  the  moratorium  bill  says  "different  busing.''  If  it  were  differ- 
ent busing  and  students  were  to  be  ordered  to  different  schools,  would 
the  Court  be  in  a  position  to  do  that  between  now  and  July  1,  1973? 

Mr.  Kleindienst.  I  do  not  think  they  would. 

Mr.  Brooks.  Mr.  Chairman. 

Chairman  Celler.  Mr.  Brooks. 

Mr.  Brooks.  Mr.  Kleindienst,  not  on  this  subicct,  but  on  an  irrele- 
vant matter  to  this  committee,  T  am  interested  in  the  Government 
Operations  Committee  on  Government  Architects,  You  have  ;3ent  me 
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a  long  letter  (HI  architects  and  engineers  and  we  had  been  hopeful 
we  could  get  in  touch  with  you  and  we  have  written  to  you  and  have 
not  been  able  to  get  a  direct  commitment  from  you  and  the  Antitrust 
staff  to  come  before  the  subcom  dttee. 

Mr.  Kleindibnst.  I  am  sorry  about  that,  Mr.  Brooks.  I  am  not 
consciously  aware  of  that  problem. 

Mr.  Brooks.  I  can  believe  that. 

Mr.  Kleindibnst.  I  will  address  myself  to  it  when  I  get  back  to 
the  office. 

Mr.  Broom.  Would  you  do  that.  I  realize  you  may  not  be  able  to 
appear  but  it  might  be  that  you  could  send  someone  from  Antitrust 
Division  who  is  cogmzant  of  this  problem. 

Mr.  Kleindiexst.  What  is  the  problem  ? 

Mr.  Brooke  The  Government  Activities  Subcommittee  of  Govern- 
ment Operations  is  considering  architect-engineering  legislation  about 
which  you  have  prepared  a  three  and  a  half  page  letter  eeneraUv  in 
opposition.  ^  ^ 

Mr.  Kleindibnst.  You  want  someone  from  the  Department  of 
Justice? 

Mr.  Brooks.  To  come  down  and  discuss  it.  We  want  to  visit  with 
Ti?         ^^"'^S'     "^^W  not  be  near  as  bad  as  some  of  the  others. 
Mr.  Kleindibnst.  I  will  have  Mr.  Comegys  of  the  Antitrust  Divi- 
sion contact  you  immediately  for  the  purpose  of  arranging  an  appear- 
ance* 

Mr.  Brooks.  TImt  would  be  very  helpful.  Thank  you,  sir. 

Mr.  Polk.  Mr.  Kleindienst,  does  Congress  have  the  power  to  take 
away  aU  desegregation  remedies  in  the  Federal  courts  ? 

Mr.  Kliindienst.  I  think,  if  vou  start  doing  that,  then  you  quit 
talking  about  remedies  and  you  find  yourself  in  the  substantive  law 
My  answer,  I  think,  would  be  no,  it  does  not  have  that  power  because! 

rffSts&righJin'XT' "^^^^"^  '^'^      '  ^"^^y 

Mr.  Polk.  Then  what  about  the  particular  case  where  in  fact  there  is 

*\3^tu^^^^^-  *  ^^^S  order.  I  believe  your  question  is 

that  If  busing  is  the  only  thing  that  would  perfect  or  preserve  the  right 

^Srw«*™  S^?  ***  'Jf*'"'*'  7<>"  »se  the  only  thing 

a^^ilable  until  July  1, 1973,  would  that  have  a  bearing  on  the  consti- 
tutionality of  moratorium  legislation?  It  raises  a goodquStioS.^S- 
not  believe  or  imagine  a  fact  situation  in  which  ftiat  would  arise  but 
It  does  raise  a  question.  I  am  not  prepared  to  answer  it  categoricallv 
one  way  or  another.  "  ^'^urii,vdiy 

Mr.  Polk.  Is  it  true  that  the  moratorium  bill  would  prevent  a  court 
from  ordering  a  school  district  to  bus  students  of  parents  who  volun- 
tarily request  ma]onty-to-minority  transfers? 

Mr.  Kleindienst.  No.  This  is  an  order  of  the  court.  If  the  school 
boards  and  parents  and  everybody  in  the  community  want  to  buy  them- 
selves I^OOO  buses  and  run  all  over  the  country,  thiy  can  have  a  gSd 
time.  There  is  no  prohibition.  ^  ^ 

Mr.  Polk.  But  there  have  been  court  orders  to  that  effect,  and  thev 
would  require  additional  busing.  ' 
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Mr.  Kleindikxst.  If  parents  want  to  bus  children  and  want  to  buy 
buses,  they  car  do  so. 
Mr.  Polk.  If  this  

Mr.  Kleindienst.  If  it  is  a  Fedei-al  court  order,  or  are  you  sjiying 
that  all  of  the  parties  come  in  and  stipulate,  we  want  to  do  this,  and 
now  we  .  ant  to  issue  an  order  ? 

Mr.  Polk.  No,  not  all  parties.  The  plaintiff  in  the  lawsuit  requests 
the  Federal  court  to  order  the  school  district  to  allow  a  majority-to- 
minority  transfer. 

]Mr.  Kleindienst.  They  can  do  it  without  an  order.  They  do  not  need 
an  order. 

Mr.  Polk.  If  the  school  board  objects — 

Mr.  Kleindienst.  Then  you  have  a  litigated  case,  where  then  you 
are  asking  the  court  to  drder  something,  and  the  moratorium  would  say, 
^'Don't  do  it  until  the  Congress  tells,  us  what  the  national  standard 
would  be." 

Mr.  Polk.  Thank  you.  Now  I  do  not  know  if  I  understood  correctly, 
but  I  think  earlier  you  said  that  the  momtorium  bill  would  not  apply 
to  the  Judge  Merliige  onler  in  Richmond,  is  that  correct  ? 

Mr.  Kleindienst.  I  do  not  believe  it  would.  That  order  was  entered. 
And  it  is  on  appeal.  It  would  not. 

Mr.  MiKVA.  Would  counsel  yield  at  that  point  ? 

Mr.  Polk.  Yes. 

Mr.  MiKVA.  Would  it  not  also  prevent  the  court  of  appeals  from 
modifying  Judge  Merliige's  order? 

Mr."^ Kleindienst.  If  the  court  of  appeals  entered  an  order,  itself, 
chat  altered  the  busing  in  the  Richmond  case,  I  believe  it  would  be 
barred  by  the  moratorium  bill.  If  it  sent  it  back  and  said,  i-econsider 
this  whole  thing,  and  then  the  Richmond  court,  wanted  to  alt(T  the  bus- 
ing, I  believe  the  moratorium  bill  would  prevent  that,  too. 

Mr.  Mjkva.  In  other  words,  it  wotild  freeze  the  Richmond  <le(!ision 
for  a  yearnr.d  ?>  montl.s. 

Mn  Kleindienst.  Ye>s. 

Mr.  MiKVA.  Will  you  take  responsibility  for  explaining  that  to  the 
Richmond  parents? 

Mr.  Polk.  Would  the  freeze  continue  even  after  the  Supreme  Court 
heard  the  Richmond  case  and  affirmed  ? 

Mr.  MiKVA.  If  you  are  asking  me,  I  do  not  think  we  can  do  any- 
thing to  change  the  Supreme  Court  power. 

Mr.  Kleindienst.  The  Supreme  Court  can  say  to  the  Richmond 
court,  your  order  is  invalid,  then  the  Federal  couit  would  have  to  stait 
over  again. 

I  think  the  court  of  appeals  would  have  that  power.  They  would 
reverse  Judge  Merhige  m  the  Federal  district  court  and  then  they 
would  start  over  again. 

Mr.  Zklexko.  M'WM  would  he  tho  law  in  Richmond  nieanwlule? 

Mr.  Kleindienst.  May  I  beg  your  indulgence?  Mv  associates  want 
a  caucus  which  apparently  means  I  have  said  something  they  want  to 
disagree  with.  .  ,     .  , 

Mr,  MiKVA.  I  would  lik(»  to  amend  niy  statement.  1  he  juajre  in  the 
Richmond  case  has  entered  an  order.  However,  should  the  Fourth  Cir- 
cuit reverse  on  some  ground  that  would  require  a  new  plan,  then  that 
would  be  subject  to  the  moratorium. 
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Mr.  Polk.  Mr.  Kleindienst,  then  does  not  the  order  entered  "indi- 
rectly" require  additional  busing? 
Mr.  Kleindienst.  Now,  I  do  not  know. 
Mr.  Polk.  That  is  the  language  in  the  bill. 

Mr.  Kleindienst.  You  asked  me  a  question  and  I  said  I  did  not  know. 
I  will  try  to  find  out 

Mr.  Zelenko.  Similarly,  could  you  tell  the  committee  whether  the 
cases  in  Indianapolis,  Detroit  and  San  Francisco  

Mr.  KxEiNDiENST.  There  is  no  busing  order  in  Grand  Rapids,  De- 
troit, Indianapolis  and,  I  believe,  in  San  Francisco. 

Mr.  Zelenko.  In  Detroit  there  is  an  order  of  a  court  finding  delib- 
erate segregation  and  that  order  may  or  may  not  come  within  the 
language  of  the  bill— an  order  "indirectly  requiring  transportation." 
VVe  would  like  to  know  whether  those  orders  are  or  are  not  covered 
under  this  bill. 

Mr.  Kleindienst.  I  would  have  to  see  the  orders.  We  are  speculating^ 
as  to  what  the  court  might  do. 

Mr.  Mtkva.  If  counsel  will  yield,  I  think  the  concern  Mr.  Polk 
u •  n  -^eleidTO  and  I  have  been  emphasizing  is  that  the  language  of 
the  bill,  not  of  any  court  order,  is  very  broad  in  this  respect  because  it 
says  directly  or  indirectly."  So,  therefore,  I  think  the  intention  of 
coun^l  and  I  think  I  would  agree,  would  be  that  anything  which 
woi  «d,  .a  any  way,  affect  an  existing  district  court  order  would  come 
under  this  bill. 

Mr  Kleindienst.  I  appreciate  that  and  I  think  I  should  have  the 
beneht  of  the  particular  court  order  and  look  at  it  in  light  of  the 
lamruagc  of  the  bill  so  I  could  give  a  reliable  opinion. 

Chairman  Celler.  We  would  like  to  have  your  views  on  that. 

Could  you  give  us  jour  views  as  to  that  now  or  subsequently? 

Mr.  Kleindienst.  '^o  the  extent  that  there  is  a  sufficient  order  of  a 
court  that  would  permit  us  to  do  so,  Mr.  Chairman. 
1  •n^^  ??^?\'^  ^^^^         troubled  by  the  aspect  of  the  moratorium 
bi  1  which  IS  broader  than  the  cliange  that  would  be  effectuated  bv  the 
substantive  legislation. 

I  am  wondering  what  justification  there  is  for  imposing  a 
moratorium  with  respect  to  those  in  the  seventh  through  the  12th 
grades  when  the  substantive  legislation  itself  would,  where  nccessarv, 
allow  busing  of  those  child  ren. 

Mr.  Kleindienst.  I  think  it  *s  the  answer  I  gave  to  Mr.  Zelenko. 
The  executive  branch  is  not  presuming  what  the  Congress  is  going  to 
do.  It  has  a  recommendation  to  Congress  and  it  has  been  my  experience 
that  the  Congress  does  not  always  pass  a  hW  the  precise  lanffuaffe 
recommended  by  the  President  of  the  Unitec  .ates.  There  have  been 
a  low  vacations  in  the  past. 

Mr.  Polk.  Are  you  suggesting  thac  both  bills  be  rewritten  so  thev 
would  correlate  with  one  another? 

Mr.  ICleindienst.  If  you  pass  the  moratorium  bill  today  and  sub- 
stantive legislation  tomorrow,  which  I  wish  jru  ^ould  do,  then  the 
moratorium  bill  does  not  apply  any  more.  It  has  had  1  day  of  applica- 
tion or,  if  you  pass  another  substantive  bill  tomorrow,  then  the 
moratorium  bill  would  cease  to  exist  by  its  own  terms. 

Chairman  Celler.  Mr.  Kleindienst,  we  are  grateful  to  you  and  your 
colleagues.  You  have  been  very  patient  and  helpful.  You  have  been  a 
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very  ardent  advocate  of  the  administration's  position  with  which  some 
of  us  do  not  agree,  naturally. 

That  will  terminate  your  testimony  here  today. 

Mr.  Kleindienst.  May  I  express  my  appreciation  for  the  courtesy 
of  the  chairman  and  everv  member  of  this  f  -  ^mmittee  this  morning, 
Mr.  Chairman.  It  was  a  pleasure  to  be  here. 

Chairman  Celler.  Thank  you. 

(Subsequently  Acting  Attorney  General  Kleindienst  submitted  the 
following  additional  information:) 

Office  of  the  Attorney  General, 

Washington,  D,C,,  May  15, 1912, 

Hon.  EMANtTEL  Celler, 

Chairman,  Home  Judiciary  Committee, 

House  of  Representatives,  Washington,  D,C, 

Dear  Mr.  Chairman  :  During  my  appearance  to  testify  on  H.R.  13916,  the  Stu- 
dent TransportaUon  Moratorium  Act  of  1972,  before  Subcommittee  No.  5  of 
your  Committee,  the  members  of  tlie  Subconunittee  requested  several  items  of 
information  which  I  agreed  to  provide?  at  a  later  time.  This  letter  is  in  response  to 
those  requests. 

The  Subcommittee  requested  information  as  to  those  districts  where  recent 
Federal  court  decisions  in  desegregation  cases  have  resulted  in  substantial  in- 
creases in  the  numbers»of  students  transported.  Enclosed  herewith  is  a  list  of 
school  districts  which  incurred  substantial  increases,  either  in  the  number  or  in 
the  percentage  of  students  transported,  in  implementing  desegregation  plans  in 
the  1971-72  school  year.  The  factual  data  provided  is  derived  from  information 
submitted  by  local  school  districts  in  response  to  the  annual  Elementary  and  Sec^ 
ondary  School  Survey  conducted  by  the  Office  for  Civil  Rights  of  the  Department 
of  Health,  Education,  and  Welfare.  It  is  my  understanding  that  Secretary  Rich- 
ardson has  furnished  the  Subcommittee  with  the  results  of  that  survey. 

Since  that  survey  was  conducted.  Federal  court  orders  requiring  extensive  addi- 
tional student  transportation  have  been  issued  in  several  cases,  such  as  those 
involving  Oklahoma  City  and  Richmond,  Virginia.  In  its  decision  involving  Au- 
gusta, Georgia  public  schools,  the  District  Court  indicated  that  its  order  would 
require  the  transportation  of  5,681  additional  elementary  school  students.  Acree 
V.  County  Board  of  Education  of  Richmond  County,  Qa,,  336  F.  Supp.  1275, 1280 
(S<D.  Ga.,  1972).  In  Norfolk,  Virginia,  the  Fourth  Circuit  Court  of  Appeals  re- 
cently ruled  that  the  school  board  was  required  to  provide  transportation  for  stu- 
dents as  part  of  a  desegregation  plan  which  the  District  Court  had  indicated 
would  "require  that  many  thousands  of  students  will  be  Involved  In  mass  bus- 
ing.** Similarly,  in  Corpus  Christi,  Texas,  the  District  Court  indicated  that  under 
the  plan  ordered  "15,000  is  a  good  estimate  of  the  maximum  number  of  students 
who  might  need  or  qualify  for  transportation.**  Cimeros  v.  Corpus  Christi  In- 
depciident  School  District,  330  F.  Supp.  1377,  1395  (S.D.  Tex.,  1971).  Implemen- 
tation of  this  plan  was  stayed  pending  appeal  by  Mr.  Justice  Black.  Cf.  404  U.S. 
1211  (1971). 

This  Information  should  be  considered  representative,  rather  than  exhaustive, 
as  the  sources  of  the  Department*s  information  are  generally  limited  to  thosb 
cases  in  which  we  are  involved.  Our  information  on  litigation  Instituted  and 
conducted  by  private  parties  is  typically  limited  to  that  provided  by  the  opinions 
of  the  courts.  One  such  private  suit  recently  resulted  in  the  Implementation  of  a 
plan  expressly  designed  to  create  a  racial  balance  in  the  Winston-Salem,  North 
Carolina  public  schools.  See  Winston-Salem/ Forsyth  County  Board  of  Education 
V.  Scott,  404  U.S.  1221,  1225  (1971),  where  the  Chief  Justice  denied  an  applica- 
tion for  a  stay  in  that  case. 

The  Subcommittee  also  requested  any  information  which  evidenced  the  hard- 
shipB  to  students,  the  impingement  on  the  educational  process,  or  the  extensive 
costs  to  school  districts  resulting  from  compliance  with  desegregation  decrees. 
Again,  the  access  of  the  Department  to  such  information  is  somewhat  limited. 
However,  the  Senate  Select  Committee  on  Equal  Educational  Opportunity  re* 
cently  studied  this  very  subject,  and  the  Subcommittee  may  wish  to  refer  to  its 
rQ)ort.  Hearings  Before  the  Select  Committee  on  Equal  Educational  Opportunity 
of  the  United  States  Senate: 
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Part  18— Pupil  Transportation  Oosttt  92nd  Gong.,  1st  Sess.  (1971).  Other  ex- 
amples of  this  type  of  information  are  provided  below : 

Duval  County  {Jacksonville) t  Fla. — ^In  it^  opinion,  the  District  Court  indi- 
cated that :  "It  will  require  250  additional  bases  to  transport  the  students  under 
the  desegregation  plan.*'  Mims  v.  Duval  County  School  Boards  329  F.  Supp.  123, 
136  (M.D.  Fla.,  1971).  Part  of  the  plan  had  to  be  stayed  last  fall  due  to  the 
lack  of  availability  of  150  buses. 

Hillshorough  County  (Tampa),  jPZa.— While  the  District  Court  did  not  com- 
ment on  hardship  or  cost.  Dr.  Shelton,  the  Superii  tendent,  testified,  at  pp.  9025- 
9029  of  the  Senate  Select  Committee  Hearings  xx^ferred  to  above,  that  under 
this  year's  plan  25,000  additional  students  are  being  bused  and  125  additional 
buses  are  being  used,  at  an  additional  operating  cost  of  $850,000.  The  district  has 
had  to  stagger  the  opening  hours  of  schools  between  7 :00  and  9 :30  a.m.  in  order 
to  comply. 

Richmond  County  (Augusta) ,  Georgia. — In  its  opinion  in  this  case,  the  Dis- 
trict Court  stated,  at  336  F.  Supp.  1280:  "It  was  estimated  that  under  the  pro- 
posed [subsequently  ordered]  plan  27  new  buses  would  be  required  at  a  cost  of 
$12,400  each  with  an  annual  operational  cost  of  $5,000  per  bus." 

Chatham  County  (Savannah),  Georgia,— The  District  Court  issued  two  orders 
in  this  case  in  the  Summer  of  1971.  In  its  June  30  order,  the  Court  indicated 
that  under  the  plan  for  the  secondary  schools,  3,098  additional  students  would 
be  busedt  the  longest  ride  would  be  30-40  minutes,  and  the  added  cost  would  be 
$47,320  per  annum.  The  August  31  order  required  the  busing  of  an  additional 
4,390  elementary  students  at  an  additional  cost  of  $19,070. 

In  his  appearance  before  the  Senate  Select  Committee,  Dr.  Marshall,  Super- 
intendent of  Schools,  testified,  at  p.  9008,  that  under  this  plan  "it  }  necessary  to 
bus  some  students  as  far  as  42  miles  per  round  trip  per  day" ;  and  at  p.  9009,  that 
"[t]he  additional  load  on  our  transportation  represents  a  need  for  61  additional 
buses  at  a  cost  of  $549,000.  The  school  system  does  not  have  the  funds  necessary 
to  purchase  these  buses."  The  plan  was  implemented  by  staggering  the  opening 
hours  of  schools,  but  at  p.  9010,  Dr.  Marshall  indicated  that  many  students  were 
unable  to  participate  in  extra-curricular  activities. 

Xashville,  Tennessee— In  this  case,  the  District  Court  indicated  that  the  plan 
it  approved  for  implementation  last  fall  would  entail  the  transportation  of  10,500 
more  elementary  students  and  2,838  more  secondary  students  than  were  pre- 
viously transported  At  p.  9018  of  the  Senate  Select  Committee  Hearings,  Dr. 
Brooks,  Director  of  the  metropolitan  school  system,  testified  that  the  school 
district  had  to  stagger  opening  hours  between  7 :00  and  10 :00  a.nL  and,  as  a 
result,  some  students  have  to  leave  home  before  light  and  others  do  not  return 
home  before  dark.  Due  to  lack  of  buses  there  is  no  transportation  for  field  trips 
and  special  fine  arts  performances.  At  p.  9023,  he  stated  that  the  cost  of  equip- 
ment, operation,  and  development  of  maintenance  facilities  for  an  adequate 
transportation  system  would  be  $3,700,000. 

Corpus  Christie  Texas— h&  noted  earlier,  this  plan  has  been  stayed  pending 
appeal.  In  its  decision,  the  District  Court  estimated  that  the  plan  approved 
would  entail  the  transportation  of  an  additional  15,000  students  and  would  re- 
quire the  acquisition  of  96  new  buses.  During  the  trial,  "the  school  board  cal- 
culated the  cost  of  acquisition  and  use  of  96  buses  as  $1,718,756".  330  F.  Supp. 
at  1395. 

Norfolk^  VirginiOn^The  Norfolk  s.Iiool  system  did  not  provide  free  public 
transportation  for  its  students.  In  approving  a  desegregation  plan  last  fall 
which,  in  its  own  words,  called  for  t'  e  transportation  of  "many  thousands  of 
students",  the  District  Court  declined  to  order  the  school  board  to  provide  such 
transportation,  noting  that  .  .  the  cr  Mlible  evidence  places  the  initial  cost  at 
more  than  $3,600,000".  The  Fourth  Citx!uit  reversed,  holding  that  the  school 
board  should  have  been  required  to  provide  free  transportation. 

Congressman  Hungate  inquired  as  to  the  potential  effect  that  passage  of 
either  H.R.  13916,  or  its  companion  legislation,  H.R.  13915,  the  Equal  Educa- 
tional Opportunities  Act  of  1972,  would  have  on  the  Department's  position  in 
United  States  v.  State  of  Missouri,  et  aL,  Civ.  Action  No.  71  C  556(1),  presently 
pending  in  the  United  States  District  Court  for  the  Eastern  District  of  Mis- 
souri, which  concerns  the  Einloch,  Berkeley,  and  Ferguson  School  Districts  in 
St  Louis  County. 

Section  404  of  H.R.  13915  provides  that  State-established  school  district 
boundaries  are  to  be  respected  unless  "it  is  established  that  the  lines  were  drawn 
for  the  purpose,  and  had  the  effect,  of  segregating  children  among  public  schools 
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on  the  basis  of  race,  color,  or  national  origin."  At  this  staite  It  Ai»eflM  that 
district  designed  to  be  attended  exclialVehr  by  Wa(*ftndente ^wX^^ 

ofthetransportotlon.  °  "     13915  would  stay  Implementation 

13916,  could  be  removed  to  Federal  courts  at  fho  !v/!i  #   j  I  ? 

•^^ts^ir^^^^o^^r^'^^- ^^^^^^ 

states  for  the  d  strict  and  divisions  embraclnff  the  place  wherela  it  is  ^nd^nl^ 
(1)  Aplnst  any  person  who  is  denied  or  cannot  enforce  in  the  courts 
of  such  State  a  right  under  any  law  providing  for  the  eoMl  dwi  riehte^ 
tiS  '"^  P^'^*"^  with?n""ti.r7iri^c1lon 

^^'ilH?  act  under  color  of  authority  derived  from  any  law  pro- 

"^"^  f*^?**  refusing  to  do  any  act  on  the  ground  that™ 

would  be  inconsistent  with  such  law."  "u  u«;  gruuim  tnat  it 

^im}!}u}^^  ^^^^  question  raised  has  never  been  resolved  bv  the  courts,  it  is 
difficult  to  envision  a  situation  in  which  this  statute  would  i^ermlt  remOTal  of 
a  schoo  desegregation  suit  at  the  behest  of  a  school  board,  m  ordeTto  nuallfv  for 
removal,  the  school  board  would  have  to  demonstrite  eitLr  (1)  ttat  t  w2s 
denied  or  could  not  enforce,  in  the  State  proceeding,  a  right  derived  from  ani 

«wSd^nl/"'  ^"1'  P'yi'l^e**'  <2)  that  its^ctioS^  stemm^  J  om  aSv 
law  providing  for  equal  civil  righta  In  other  words,  the  defendant  school  Xtrict 
would  have  to  demonstrate  that  the  aUeged  segregktton  <rf  stadenl^lnX  mbUc 
schools  was  based  on  a  law  providing  for  equal  civil  righS  Pt>0"c 
nii^i?* "^^^  *e  Civil  Rights  Act  of  1866  and  it  was 

d^gned  to  cover  entirely  different  types  of  cases.  Subsection  1  would  ^nerX 
apply  in  cases  where  an  individual  defendant  a' leges  a  denial  of  a  aJrLstitii- 

ILZ  ^^"^       '«  tS  assert  Z  right  In  State 

courts.  See,  e.g.  Strauder  v.  West  Virginia,  lOO  U.S.  303  (1880)   where  the 

ff^^T^""^^  "V^^f^  ^  State  law  prcnibited  WacKi.  lining  as 

to  PnMr^nS'!^"^?  ^-  ^'f'i'/  slfwHoDs  where  fr^eral  officials  attmpVl^ 

to  enforce  federal  civil  rights  become  subjected  to,  for  example,  civil  or  criniiiifa 
su^ts  for  trespa^.  This  subsection  pennits  them  to  have  such  su  ts  hea?d  in 
federal  courts.  Of.  Oreenwood  v.  Peacock,  384  U.S.  808  (1966) 
«iJ?^„^ST'c^*^^  Is  designed  to  protect  defendants  who  are  denied  equal 
civil  rights  in  State  court  proceedings  or  whose  efforts  to  enforce  equal  rishts 
^  frustrated  by  litigation  In  State  courts.  It  Is  difficult  to 
imagine  how  it  wotfld  be  applicable  to  a  school  deeegrogation  suit  where  thte 
Snte  ^lual  civil  rijte^  ite 

Finally,  the  Subcommittee  reque<sted  information  as  to  tliose  cases  presentlv 

pending  In  the  Federal  courts  whi<*  would  be  affected  by  passage  of  H.R.  13016. 

There  is  enclosed  herewith  a  list  of  those  pending  cases,  of  which  the  Deiwrt- 

ment  is  presently  aware,  where  there  is  a  possibility  that  the  proposed  moratorium 

u  Pa'^^la^  case  will  be  affected,  and  the  precise  effect 

«  nijr^t?-?^^^'^"  '>''^«:.£ePends  upon  when  the  case  is  decided  and  whether 

i.Jf  r*^"^^     ^liferent  transportation  is  ordered.  Thus,  the  enclosed 

Ji^.ffi?°*»^'*!.£S^'^'l'*i"^^  *  P"*"*  potential  of  being  affetted.  and 
is  divided  Into  four  distinct  categories. 

^,^?'7  I  includes  those  districts  which  are  already  operaHng  under  court 

?Jlt^«i«LHS.ru*^*,/''''""^^^"'*  ^^^'"'^  'i'^"'  "ore  ^mprehensive  relief 
II  ^ilfJifJS  prevail  during  the  period  of  tiie  moral^rium.  and  if  new 

or  different  student  transportation  is  required,  such  plans  would  be  staved. 
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Category  II  encompasses  those  school  ^j^stems  where  no  desegregation  order 
has  as  yet  been  entered.  If  the  court  orders  desegregation  during  the  period  of 
the  moratorium,  and  new  or  different  transportation  is  required,  such  plans 
would  he  stayed.  Category  III  includes  those  school  systems  where  comprehen- 
sive plans  have  been  ordered,  but  have  been  appealed  by  the  defendants.  If 
these  orders  are  reversed,  and,  upon  remand,  a  different  desegregation  plan  is 
ordered  which  requires  new  or  different  transportation,  this  new  plan  -would 
be  stayed.  Category  IV  includes  those  school  districts  where  desegregation 
plans  have  been  ordered,  but  further  proceedings  are  pending  in  the  District 
Court  which  may  result  in  a  new  desegregation  plan.  If  such  a  new  plan  entails 
new  or  different  transportation,  it  would  be  stayed. 
I  trust  that  the  foregoing  is  responsive  to  the  Subcommittee's  needs. 
Sincerely, 

RlCHABO  G.  Kleindienst, 
Acting  Attorney  General 

SCHOOL  DISTRICTS  WHERE  SIGNIFICANT  INCREASES  IN  STUDENT  TRANSPORTATION  HAVE  RESULTED  FROM 

DESEGREGATION  DECREES 


District 


Mobile.  Ala..'. . .  -  .>  .-x. 

Little  Rock.  Afk.....-,-^.'.>:..»w.> 
San  Francisco, Calif.^.. ..».>....:. 

Broward  County,  Fla »  ----x--.- 

Duval  County.  Jacksonville,  Fla.... 
Hillsborough  County.  Tampa,  Fla  >.. 
Orange  County,  Fla .».->x.. 

Palm  Beach  County,  Fla»  .w, 

Chatham  County,  Savannah,  Ga.'..-. 
Jackson ,  Miss— ..-.>.-..-.-..->  .-<-. 
McComb,  Miss. ....  .»-.>  .»> 

Greensboro,  N.C.-.--.  ^..-x--.-. 

New  Hanover  County,  N  C„. 

Raleigh,  N.C..--.-.   .x.-> 

Orangeburg  County  No.  5,S.C..>X' 
Nashville.  Tenn.. ... .  ..-.-.w. 

Dallas,  Tex.. . . .  <.;.x.  .-.>x->'.--'-x- . 

Henderso",  Tt)c.-'.>  .-.-.:.x  - 
Houston ,  Tex . .  .-.-..-.> . .>  .x.--x 


increase  in 
nur;*ber 
transported 


8,138 
6,378 

14.774 

12,500 
6.688 

19,271 
5.860 
6,599 
5,629 
5,729 
903 
6.249 
4,385 
8,801 
2,094 

10.558 
7,073 
953 
6«040 


increase  in 
percent 
transported 


3.5 
27.3 
19.7 

9.2 

6.8 
19.2 

7,9 
10.6 
17.2 
19.6 
27.0 
23.4 
22.9 
40.2 
33.0 
14.7 

4.5 
25.4 

2.5 


1  Indicates  that  not  all  schools  within  the  district  responded  to  the  survey. 

School  Desegeegation  Cases  Which  Could  Potentially  Be  Affected  bt 
Passaqe  of  H.R.  13916 

I,  school  districts  presently  OPEBATXNO  under  court  order,  but  plaintiffs  ABE 

seeking  further,  more  comprehensive  beuef 

A.  Pending  before  Supreme  Court 
Denver,  Colorado  (In  part). 

B.  Pending  in  Courts  of  Appeals 
Jefferson  County,  Alabama. 
Marengo  County,  Alabama. 
Troy  City,  Alabama, 
Wilcox  County,  Alabama. 
Decatur  City,  Georgia. 
Elbert  County,  Georgia. 
Newton  County,  Georgia. 
Taylor  County,  Georgia. 
Pointe  Coupee,  Louisiana. 
Benton  Harbor,  Michigan. 
Tulsa,  Oklahoma. 

Sliclby  County,  Tennessee. 
Austin,  Texas. 
Dallas,  Texas. 
Fort  Worth,  Texas. 
Midland,  Texas, 
Newport  News,  Virginia. 
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C.  Pending  in  District  Courts 
Anniston,  Alabama. 
Conecuh  County,  Alabama. 
Fairfield,  Alabama. 
Gadsden,  Alabama. 
Little  Rock,  Arlcanaas. 
Wilmington,  Delaware. 
Atlanta,  Georgia. 
Indianapolis,  Indiana. 
Shreveport,  Louisiana. 
South  Pike,  MisslssippL 
Darlington  County,  South  Carciina. 
Memphis,  Tennessee. 

n.  SCHOOL  SYSTEMS  WHEBE  NO  COUBT  OBDEB  BEQUIBINO  DESBGBEOATION  HAS  TET 

BEEN  ENTCBED 

Sequoia  Union  High  School  'district,  California. 

Hartford,  Connecticut 

Waterbury,  Connecticut 

Boston,  Massachusetts. 

Detroit  Michigan. 

Grand  Rapids,  Michigan. 

Minneapolis,  Minnesota. 

Kinloch,  Missouri. 

St  Louis,  Missouri. 

Rochester,  New  York. 

Edgecombe  County,  North  Carolina. 

Robeson  County,  North  Carolina. 

E/1  Paso,  Texas. 

New  Braunfels,  Texas. 

Milwaukee,  Wisconsin. 

III.  SCHOOL  DISTBICTS  WHEBE  OBDEBEO  DE6BOBE0ATION  PLANS  ABE  ON  APPEAL  BT 
_        ,  DEFENDANTS 

Oxford,  California. 
San  Francisco,  California. 
Denver,  Colorado. 
Winston-Salem,  North  Carolina. 
Oklahoma  City,  Oklahoma. 
Chattanooga,  Tennessee. 
Nashville,  Tennessee. 
Corpus  Christi,  Texas. 
Portsmouth,  Virginia. 
Richmond,  Vii^nia. 

v..  SCHOOL  SYSTEMS  UNDEB  COUBT  OBDEB,  BUT  WHEBE  FUBTHEB  PBOCEEDINOS  ABC 
PENDING  IN  DISTBICT  COUBT 

Kalamazoo,  Michigan. 
Ralei^,  North  Carolina. 

Chairman  Celler.  The  next  witnesses  are  Mr.  Lloyd  Cutler  and  Mr 
John  Doar. 

STATEMENT  OP  ILOTD  N.  CUTLER,  ESft.,  AND  JOHN  DOAE,  ESQ 
COCHAIRMEN,  LAWYERS  COMMITTEE  FOE  CIVIL  RIGHTS  TJNDEE 
LAW,  ACCOMPANIED  BY  DAVID  TATEL,  DIEECTOE,  AND  EONALD 
EOTTINDA 

Mr.  Cutler.  Mr.  Chairman  and  members  of  the  committee,  we  are 
here  today  at  the  committee's  invitation  to  testify  concemini?  House 
Joint  Resolution  620  and  H.R.  13916. 
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Mr.  Doar,  sitting  at  my  left,  and  I  are  presently  cochairmen  of  the 
Lawyers  Committee  for  Civil  Eights  Under  Law.  We  are  accompanied 
by  Mr.  I^vid  Tatel,  the  director  of  the  committee,  and  Mr.  Konald 
Rotunda. 

The  committee  was  formed  in  1963  at  the  request  of  President 
Kennedy  and  it  has  continued  its  activity  at  the  request  of  each  suc- 
ceeding President. 

We  have  worked  cooperatively  with  the  Acting  Attorney  General 
and  all  of  his  predecessors  and  tne  Department  of  Justice  and  we  re- 
gret the  need  to  disagree  most  respectfully  with  him  on  this  occasion. 

I  will,  in  view  of  the  lateness  of  the  hour,  not  read  through  this 
entire  statement  which  you  have  before  you  but  I  will  try  to  summarize 
the  points  that  meet  the  ar^ments  maae  by  the  Acting  Attorney  Gen- 
eral and  then  Mr.  Doar  will  add  a  few  personal  remarks  of  his  own. 

The  committee's  purpose  is  to  mobilize  the  legal  resources  and  the 
moral  force  of  the  Nation's  lawyers  to  defend  and  uphold  the  civil  and 
constitutional  rights  of  the  Nation's  racial  minorities  and  other  dis- 
advantaged citizens.  Our  board  of  trustees  consist  primarily  of  leading 
lawyers  throughout  the  country  who,  in  today's  verracular,  would  be 
regarded  as  part  of  the  le^l  establishment. 

Our  principal  activity  is  to  take  part  in  the  trial  and  appeal  of  cases 
that  raise  significant  issues  relating  to  the  rights  of  minority  and  other 
disadvantaged  groups.  We  function  as  lawyers,  not  as  a  political  or 
pressure  OToup.  Ana  as  a  matter  of  policy,  Mr.  Chairman,  our  commit- 
tee as  such  does  not  advocate  the  passage  or  defeat  of  any  le^slation. 
But  in  response  to  your  invitation,  we  are  submitting  our  opinion,  as. 
lawyers  with  some  qualification  in  this  field,  as  to  the  constitutionality 
of  the  moratorium  bill  and  as  to  the  constitutional  implications  of  the 
proposed  constitutional  amendment. 

We  should  also  note  that  the  views  that  we  are  expressing  were 
unanimously  approved  after  appropriate  notice  by  a  quorum  present 
at  a  regular  meeting  of  the  executive  committee  of  our  board  of  trustees 
in  Washington,  D.C.,  on  April  3, 1972. 

Nevertheless,  since  we  are  presenting  a  professional  legal  opinion, 
we  want  to  make  clear  that  we  are  presenting  it  only  as  the  opinion 
of  the  executive  committee  members  whose  names  are  attached  to  this 
statement  and  who  either  attended  the  meeting  or  subsequently  notified 
us  of  their  concurrence.  And  if  you  will  look  at  the  attachment  at  the 
end  of  our  statement,  you  will  see  the  names  of  the  lawyers  and  I 
believe  it  is  fair  to  say  a  number  of  them  are  very  eminent  lawyers 
and  constitutional  scholars  who  have  joined  in  this  opinion. 

For  your  information,  our  executive  committee  consists  of  50  mem- 
bers and  44  of  thorn  have  joined  in  this  opinion.  None  have  dissented 
and  the  6ther  six  eitlier  could  not  be  reached  or  were  not  prepared 
to  take  a  position. 

We  believe  that  the  Moratorium  bill  is  unconstitutional  for  the 
reasons  we  will  set  forth  in  a  moment. 

This  bill  whether  taken  on  its  own  terms  or  in  conjunction  with 
the  companion  Equal  Educational  Opportunities  bill,  H.R.  18915,  in 
our  view  has  not  been  sliown  to  be  nceessair  for  or  likely  to  result  in 
the  enactment  of  standardized  and  equally  effective  remedies  for 
adjudicated  impairments  of  constituticMial  rights,  To  the  contrary, 
accepting  its  own  aitcd  intentions,  it  appears  on  its  face  to  enact  a 
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congressional  limitation  on  judicial  remedies  for  previously  adjudi- 
cated constitutional  rights  while  Congress  considers  another  measure 
that  would  impose  ^ill  further  limitations  on  these  rights  and 
remedies. 

Two  main  arguments  liave  been  advanced  to  you  to  justify  the  con- 
gressional power  to  take  these  steps.  One  relates  to  the  congressional 
authority  over  the  jurisdiction  of  the  Federal  courts  and  the  other 
to  the  congressional  powers  to  enact  enforcing  legislation  under  sec- 
tion 5  of  the  14th  amendment. 

And  wc  will  take  up  those  in  turn.  Of  course,  Congress  does  have 
the  constitutional  power  to  create  lower  Fedei*al  courts  and  to  define 
their  jurisdiction  as  well  as  power  to  make  excei)tions  to  the  appellate 
jurisd.ict.ion  of  the  Supreme  Court.  But  like  any  other  constitutional 
power,  this  power  is  not  an  absolute  one. 

It  has  to  be  exercised  consistent  with  other  grants  of  power  and 
other  declarations  of  constitutional  rights.  For  example,  no  one  would 
su^^gest,  wo  assume,  that  Congress  could  enact  a  statute  denying  either 
origmal  or  appellate  access  to  any  Federal  court  for  all  claimed  viola- 
ti(ms  of  first  amendment  rights. 

The  judicial  power  granted  under  article  III  extends  to  *'all  cases 
in  law  and  e(^uity  arising  under  this  Constitution,*'  and  Congress  can- 
not constitutionally  bar  all  Federal  courts,  including  the  Supreme 
Court,  from  exercising  this  power.  That,  Mr.  Chairman  and  mem- 
bers of  the  committee,  is  precisely  what  both  the  Moratorium  bill 
and  the  subsequent  definitive*  bill  would  do. 

I  will  not  get  into  the  subject  of  whether  Congress,  having  created 
the  lower  Federal  court.s,  could  abolish  them  and  Mr.  Justice  Story 
thought  it  coidd  not  and  later  Supreme  Court  dicta  have  suggested 
perhaps  it  can,  but  having  created  these  lower  Federal  coiirts  and 
conferred  on  them  jurisdiction  in  cases  arising  under  the  constitution. 
Congress  cannot  limit  this  jurisdiction  in  ways  that  violate  other 
provisions  of  the  constitution  or  prevent  courts  from  granting  effec- 
tive relief. 

Both  NoTTh'LoGvardia  and  Ex  parte  McGardle  have  been  cited  to 
yon  as  authority  to  the  contrary.  But  the  curtailment  imposed  by  Nor- 
riS'LaGuurdia  on  the  right  to  an  injunction  in  a  labor  dispute  and  in- 
cidentally it  did  not  forbid  iniimctions,  it  set  forth  certain  rules  that  a 
court  would  have  to  follow  before  granting  an  injunction — had  the 
effect,  as  members  of  the  committee  already  pointed  out,  of  protect- 
ing the  first  amendment  right  of  peaceful  picketing.  It  did  not  deprive 
employers  of  a  constitutionally  protected  right  or  remedy  and  when 
the  Supreme  Court  upheld  the  act,  it  had  no  need  to  consider  any  such 
issue. 

And  in  Ex  parte  McGardle,  the  Supreme  Court  held  only  that 
Congress  could  lawfully  take  awa^  the  right  of  direct  appeal  it  had 
previously  granted  under  a  particular  Reconstruction  Era  Habeas 
Corpus  Statute.  The  power  of  the  lower  Federal  courts  to  grant  habeas 
corpus  writs  to  persons  restrained  in  violation  of  their  constitutional 
rights  remained  unimpaired  (which  would  not  be  true  of  the  legisla- 
tion before  you)  as  did  the  discretionary  appellate  power  of  the  Su- 
preme Court  to  review  lower  court  habeas  corpus  decisions  under  the 
act  of  1789  granting  it  the  right  to  issue  writs  of  certiorari.  And  one 
year  after  Ew  parte  McCamle  it  actually  reviewed  a  lower  court 
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f  bv  certiorari,  and  again  tliis  is  the  power  that 

these  bills  before  you  would  take  away. 

Ti'iJl.Tr*  ^'^.^.^  '''•'^'■^      congressional  power  to  bar 

*  ederal  courts  from  issuing  injunctions  has  been  upheld,  the  decisions 
?w?  "J^'^V'*''''"  ^^''^  other  adequate  judicial  remedies  remained  avail- 
^,,!n  A,  -Vf"^f  case  w-hich  we  cite  here  holds  that  notwithstanding 
Sil^n  If  f  ^^*>S  Attorney  General,  barring 

t  ederal  courts  from  enjoining  proceedings  in  State  courts,  that  when 
i  w-"'","^-'T       necessary  to  protect  a  fundamental  Federal 

Moreover,  the  Supreme  Court  has  held  many  times  that  the  con- 
gressional authority  to  grant  or  remove  jurisdiction  in  biiad  c]«^ 
of  cases  does  not  include  the  authority  to  review  decisions  within  a 
court  s  jurisdiction  before  permitting  those  decisions  to  become  eflFec- 
«  V°  '^^l^^rejl'e  courts  to  decide  such  cases  in  congressionally 
specified  ways.  And  that  is  something  these  bills  would  do.  And  that 
prmciple  has  been  reaffirme^  in  a  long  line  of  cases  that  we  cite  at  the 
top  of  page  7  of  our  prepared  statement. 

^loreoyer,  when  jurisdiction  has  been  conferred  on  Federal  courts 
to  adjudicate  the  existence  of  a  constitutional  right,  the  courts  must 
the  TOi7'l?^s'r''  ^"  effective  remedy.  Some  effective  remedy  at 

And  that  is  the  clear  import  of  Sterlim  v.  Omvitantin'aad  other 
cases  cited  at  the  bottom  of  page  7.  In  the  light  of  those  principles  we 
moratorium  bilf  would  plainly  be  unconstitutional  if  it 
were  of  indefinite  duration. 

s.Ilri^r  '  attempt  to  deprivo  all  Federal  courts,  including  the 
hupreme  Court,  of  jurisdiction  to  adjudicate  14th  amendment  rights— 
and  that  is  what  it  does  even  ou  appeals  from  State  court  (Sses- 
what  the  Acting  Attorney  General  told  you,  it  could  not 
possibly  stand.  Viewed  as  an  attempt  to  deprive  the  courts  of  power 
fufEf.^"]  •  ^"  adjudicated  impairment  of  ^sti- 

tutioiia  rights  that  the  courts  have  found  adequate  on  the  facts  of  a 
particular  case,  its  unconstitutiona  t y  would  be  clear 

,„Sr.f^     ^"  ?"TP*  •'      ^''y  judicial  decision  within 

ion  ^^.'""T^y  conferred,  ir  to  require  that  future  cases  be 

deeded  m  a  particular  way,  it  wouid  be  equally  invaJid 

.•.^"^tV*v*^  -.1,°^  provide  for  an  indefinite  morato- 

rium. It  limits  the  period  to  July  i,  1973  or  such  earlier  date  as  the 
Spf«  enacts  the  contemplated  legislation  defining  what  consti- 
nrnf..f;-r  cducational  opportunities  and  of  the  equal 

Pon  J^l  n  S'"'  Providup:  standardized  remedies,  and  at 
least  equally  effective  remedies.  So  viewed  it  night  present  a  con- 
stitutional issue  of  first  impression,  one,  as  we  mentioned  in  the  foot- 
note on  page  9,  that  wouid  not  be  governed  by  BlaMell,  the  case  in- 

Tf'="i  ilT^^?"  foreclosure  moratorium  during  the  depression. 

Its  constitutionality  would  depend  on  whether  Congress  had  clearly 
demonstrated  that  the  moratorium  was  needed  to  enable  Congress  to 
enact  contemplated  remedial  legislation  and  that  in  the  remedial  leg- 
islation, most  important,  that  the  Congress  intended  to  protect  and 
enforce  rather  than  to  limit  the  fourteenth  amendment  rights  in- 
volved, and  to  provide  at  least  equally  effective  remedies 
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Now,  on©  might  argue  that  because  it  is  17  years  since  the  Brovm 
decision,  Congress  nught  lawfully  delay  effective  relief  for  an  addi- 
tional year  today.  But  in  those  17  years,  as  all  the  members  of  this 
committee  know,  there  has  been  the  long  line  of  Supreme  Court  de- 
cisions mentioned  on  page  10.  Some  of  flie  quotes  here  were  read  by 
the  chairman,  himself,  just  a  few  moments  ago  and  I  will  not  go  over 
them,  but  the  end  result  of  all  those  cases  is  th'^t  the  "deliberate  speed" 
standard  for  desegregation  is  no  longer  constitutionally  permissible 
and  "the  obligation  of  every  school  district  is  to  tenainate  dual  school 
systems  at  once." 

If>  on  the  facts  of  the  particular  case,  the  court  has  finally  deter- 
niined,  as  many  courts  have,  and  as  many  courts  will,  that  some  form 
of  busing  is  the  only  presently  available  means  of  achieving  the  effec- 
tive remedy  required  by  the  Constitution,  then  for  Congress  to  deny 
anyone  that  remedy,  even  for  an  additional  school  year,  is  a  very  serious 
matter.  It  would  really  be  Congress,  itself,  that  would  be  imposing  con- 
stitutional injury  on  schoolchildren  by  staying  the  effectiveness  of 
the  new  busing  order  which  a  court  has  finally  found  in  a  particular 
case  to  be  an  indispensable  element  of  prompt  and  effective  relief. 

Such  an  act  might  even  raise  a  serious  question  under  the  fifth 
amendment. 

The  only  possible  countervailing  constitutional  justification  would 
be  a  clear  demonstration  of  facts  convincingly  establishing  the  neces- 
sity of  the  moratorium  to  enable  Congress  to  esf^lish  standardized 
and  nationwide  remedies  that  are  at  least  equally  effective.  And  under 
the  cases  cited  on  page  12,  these  would  be  constitutional  or  jurisdic- 
tional facts  which  a  court  testing  this  moratorium  would  have  the 
right  to  review  for  itself. 

When  we  examine  the  moratorium  bill  and  the  companion  equal 
educational  opportunities  bill,  we  are  persuaded  that  this  essential 
demonstration  has  not  been  made. 

The  bill,  itself,  contains  no  findings,  no  statement  that  it  is  needed 
to  enable  Congress  to  enact  the  contemplated  definitive  legislation. 

There  are  only  these  findings  such  as  the  one  we  quote  at  tlie  bottom 
of  page  12— as  the  chairman  did  earlier— that  in  the  interim  while 
Congress  is  deciding  what  to  do,  many  local  educational  agencies, 
will  be  required  to  implement  desegregation  plans  that  impose  a 
greater  obligation  than  that  required  by  the  14th  amendment 
and  permitted  by  such  pending  lemslation  and  that  these  plans  will 
require  modification  in  the  light  of  the  legislative  requirements. 

Even  if  that  were  true,  we  do  not  believe  it  demonstrates  tliat  the 
moratorium  is  needed  to  enable  Congress  to  enact  the  contemplated 
remedial  legislation. 

As  several  of  the  members  pointed  out  in  their  questioning,  tliis 
moratorium  would  apply  only  to  the  effectiveness  of  future  orders, 
orders  not  yet  issued,  and  not  to  the  effectiveness  of  orders  previously 
issued,  which  may  not  yet  have  been  implemented. 

If  Congress  saw  no  need  to  stay  the  orders  which  have  already  been 
entered  but  not  implemented,  and  that  is  what  the  administration  is 
proposing  to  you,  if  that  is  unnecessary  for  Congress  to  consider  the 
definitive  remedial  legislation,  we  believe  that  it  would  be  most  difficult 
for  Congress  to  show  wliy  there  is  a  compelling  need  to  stay  orders  that 
have  not  yet  been  issued.  They  fall  in  precisely  th^t  safne  category. 
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Either  would  impose  the  same  sort  of  burdens  if  they  are  burdens,  on 
school  districts  and  neither  in  feet  imposes  any  sort  of  a  problem  as 
far  as  congressional  ability  to  legislates  is  concerned. 

Congress  could  go  right  ahead  .and  consider  the  definite  remedial  leg- 
islation without  stoppmg  for  this  moratorium. 

A  further  flaw  in  tne  present  moratorium  bill  is  that  it  prohibits  all 
new  busing  orders,  even  those  that  would  later  be  permitted  under 
the  contemplated  definitive  legislation. 

It  would  forbid  them,  even  th  >ugh  the  court  finds  no  other  adequate 
remedy  available  aiid  even  though  the  relief,  therefore,  does  not  me^t 
the  test  of  the  findings  in  the  moratorium  bill  itself  of  being  an  order 
that  would  impose  a  greater  obligation  than  that  required  by  the  14th 
amendment  and  permitted  by  thepending  legislation. 

Indeed,  it  would  be  permitted  by  the  pending  legislation;  and  in 
that  important  respect,  we  say  the  moratoriiun  bill  plainly  exceeds 
its  own  stated  objective. 

Since  the  only  justification  claimed  for  this  bill  is  to  allow  time 
to  enact  this  contemplated  definitive  legislation  which  is  expressly 
referred  to  in  the  moratorium  bill,  itself,  the  constitutionality  of  the 
moratorium  bill,  as  Professor  Bickel  has  pointed  out  in  his  letter  to  the 
committee,  also  depends  very  much  on  whether  the  provisions  of 
the  contemplated  definitive  legislation  are  themselves  constitutional. 

It  may  well  be,  as  Prof.  Archibald  Cox  has  recently  suggested,  that 
under  paragraph  6  of  the  14th  amendment.  Congress  may  enact  a  uni- 
form nationwide  program  of  effective  remedies  for  school  desegrega- 
tion that  replace  or  modify  remedies  previously  de  reed  by  the  courts. 

However,  we  believe  that  some  provisions  of  the  contemplated 
legislation  go  beyond  the  broadest  permissible  n:ading  of  this  con- 
gr^ional  power  and  well  beyond  the  terms  of  the  hypothetical  legis- 
lation that  Professor  Cox  outlined  in  his  article- 

We  draw  attention  to  a  footnote  on  page  15  to  the  fact  that  in 
Katzenhachy.  Morgan  and  Oregon  v.  Mitchell^  on  which  the  Attorney 
General  relies  so  heavily,  the  opinions  in  those  cases  expressly  note 
that  the  power  to  enforce  the  14th  amendment,  perhaps  permits  ex- 
panding the  rights  defined  in  the  14th  amendment,  but  does  not  in- 
clude the  power  to  limit  the  rights  granted  by  the  14th  amendment. 
Professor  Cox,  himself,  in  his  article  says  tlmt  there  was  no  reason 
to  equate  the  power  to  expend  found  in  Katzenhach  v.  Morgan  with 
power  to  dilute. 

The  most  glaring  example  of  a  dilution,  an  express  limitation  on 
14th  amendment  rights,  is  section  403  of  this  egual  educational  op- 
portunities bill;  and  we  would  certainly  agree  witli  your  observation 
earlier,  Mr.  Chairman,  that  you  cannot  really  consider  this  mortarium 
bill  unless  you  have  the  equal  educational  opportunities  bill  also  be- 
fore this  committee,  at  least  for  the  purpose  of  determining  whether 
the  moratorium  bill  is  justified. 

Subsection  (a)  of  section  403  imposes  an  absolute  prohibition  on 
any  court-ordered  busing  plan  that  increases  over  the  levels  of  the 
preceding  year  either  the  average  daily  distance  or  the  time  travelecl 
by  all  students  in  the  sixth  grade  or  below,  or  the  average  daily  num- 
ber of  such  students  who  arebused. 

That  is  an  absolute  prohibition  no  matter  what,  and  it  contrasts 
starkly  with  subsection  (b)  which  would  allow  such  busing  for  chil- 
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dren  aWe  the  sixth  jrrade  if  the  court  finds  by  clear  and  convinc 
mg  evidence  that  there  is  no  other  adequate  remedy  for  the  impair- 
ment  of  their  14th  amendment  rights. 

The  plain  intent  of  those  two  subsections  read  together  is  to  for- 
bid court  orders  requiring  additional  busing  in  the  sixth  grade  and 
below,  even  if  the  court  finds  on  the  facts  of  the  particular  case  that 
there  is  no  other  adequate  remedy. 

^^l'  HuNGATE.  Pardon  me.  I  want  to  clarify,  because  as  I  under- 
stand the  Attorney  General's  answer  to  me— and  I  questioned  him  on 
that  point— I  thought  he  said  that  the  State  laws  could  provide  an 
escape  valve  there. 

Mr.  OtnxER.  If  I  understand  him  correctly,  what  he  was  saying 
was  that  the  administration  had  carefully  left  recourse  for  the  dis- 
crimination against  the  child  to  the  Stat«  courts,  aad  that  the  State 
couits  could  enforce  the  Federal  Constitution,  even  thouffh  the  Fed- 
eral courts  could  not. 

He  implied  that  the  State  court  decision  in  answer  to  a  later  ques- 
tion could  ultimately  be  reviewed  by  the  Supreme  Court,  notwith- 
standing this  moratorium  and  the  definitive  legislation,  bu^  that  is 
not  the  way  either  of  those  bills  read.  Either  of  those  bills  would  take 
a^ay  the  appellate  jurisdiction  of  the  Supreme  Court. 

Mr.  HuyoATE.  Your  construction  of  the  -^atnte  would  be  that  the 
btuto  courts  would  not  Imve  authority  to  increase  businff  for  students 
in  the  sixth  ^rade  or  below  ? 

Mr.  Cutler,  No,  sir. 

I  am  not  saying  that.  The  State  courts  would  have  the  power,  I 
assume,  if  no  one  takes  it  away,  to  enforce  the  Federal  constitutional 
riirht  a^ramst  the  discriminatory  school  svstem  by  a  busing  order:  but 
jf  the  State  court  denies  the  issuance  of  such  an  order,  and  let  us  think 
of  the  btate  court  of  Mississippi,  or  Michigan,  this  bill  would  deny 
to  the  bupreme  Court  the  right  to  correct  that  order  of  the  State 
couil:, 

Mr.  Mtkva.  Could  we  stop  on  that,  Mr.  Hungate,  because  this  issue 
focuses  on  the  constitutional  aspect  of  the  bill.  Page  3,  line  2,  of  the  bill 
reads:  The  implementation  of  any  order  of  a  court  of  the  United 
btates  entered  during  such  period  shall  be  stayed." 
.  there  any  doubt  that  the  Supreme  Court  of  the  United  States 
IS  a  court  of  the  United  States? 

Mr.  CuTLKR.  None  whatever. 

Mr.  MiKVA.  Do  you  know  any  case  that  says  Congress  can  restrict 
the  jurisdiction  of  the  Supreme  Court  of  the  United  States  to  hear  a 
sSs  "         question  arising  under  the  Constitution  of  the  United 

Mr.  Cutler.  With  respect  to  the  appellate  jurisdiction  of  the  Su- 
preme Court,  the  congressional  power  to  make  exceptions  has,  at 
least  m  tx  parte  McCardJe.  been  construed  to  allow  Congress  to  take 
away  the  direct  appeal  type  of  appellate  jurisdiction  of  the  Supreme 
(  onrt  oyor  a  hahons  corpus,  hut  in  a  context  in  which  the  Court  re- 
«ertioran  jurisdiction  and  in  fact  exercised  it  1  year  later. 

Mr.  MiKVA.  I  want  to  understand  what  the  Attorney  General  is 
saying  because  it  seems  to  me  it  concerns  whether  we  are  doing  any- 
thnig  or  doing  anything  constitutional. 
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If  we  are  doing  anything  constitutional  then  there  is  nothing  in  this 
bill  which  would  take  away  the  power  of  the  Supreme  Court  of  the 
United  States  to  decide — ^however  a  case  got  before  it — whether  or 
not  a  constitutional  right  was  impaired. 

Mr.  Ctrn-ER.  I  am  glad  to  hear  that,  but  I  do  not  think  that  is  the 
way  the  bill  reads. 

Mr.  MiKVA.  I  agree,  but  maybe  we  can  have  the  power  to  interpret 
a  bill  the  way  we  like  to  make  it  constitutional.  But  then  we  are  not 
doing  anything  because  it  is  only  changing  the  route  for  such  litiga- 
tion. 

It  would  go  through  State  couits  and  then  up  to  the  Supreme  Court 
of  the  United  States,  and  the  only  change  would  be  in  the  lower  Fed- 
eral courts. 

Mr.  Cutler.  Yes,  but  changing  the  route  in  that  manner  would,  as 
a  practical  matter,  be  the  equivalent  of  a  2-,  3-,  or  o-year  moratorium. 

Mr.  MiKVA.  I  understand,  but  in  terms  of  the  substance  of  what  it 
says  we  arc  doing,  at  that  point  if  the  Attorney  General  makes  the 
exception  he  says  ne  is  making,  then  it  is  only  changing  what  way  you 
get  your  remedy  in,  but  it  does  not  change  the  remedy. 

Mr.  CcTLER.  If  the  bill  meant  to  retain  the  appellate  power  of  the 
Supremo  Court  to  hear  these  cases  cominff  up  thi*ough  State  courts, 
then  in  due  course  and  without  the  help  of  lower  Federal  courts^  ulti- 
mately the  Supreme  Court  after  many  years  might  be  able  to  bring 
about  the  same  results  that  are  now  accomplished  through  the  lower 
Federal  courts. 

Mr.  HuNGAix.  Pardon  me  once  more. 

If  I  understand  what  the  Attorney  General  said  and  what  you  said 
with  regard  thereto,  you  could  go  to  a  State  court  and  if  it  enlarged 
the  busing  remedy,  that  would  be  permissible.  If  that  court  refused  to 
increase  the  busing,  you  would  find  yourself  without  a  remedy. 

Mr.  Cutler.  As  we  read  their  bill,  he  told  one  of  you  in  response  to 
a  question,  he  thought  that  the  bill  did  not  interfere  with  the  appellate 
jurisdiction  of  the  Supreme  Court  over  the  State  court  decisions* 

Mr.  HuNGATE.  Thank  you. 

Mr.  Cutler.  There  would  be  a  remaining  constitutional  issue,  the 
one  raised  by  Mr.  Justice  Story  in  Martin  v«  Himter^s  Lessee,  as  to 
whether  Congress  could  in  fact  deny  jurisdiction,  wt  least  in  cases  aris- 
ing under  the  Constitution,  to  some  lower  Federal  court* 

Mr.  Justice  Story  in  his  day  thought  that  Congress  had  an  obliga- 
tion to  confer  that  jurisdiction  at  least  in  constitutional  cases  on  some 
lower  Federal  court.  Congress  has  never  tried  this,  and  other  cases 
have  said  to  the  contrary. 

Mr.  Zelenko*  Mr*  Cutler,  section  3(a)  of  the  moratorium  bill  de- 
prives a  court  of  its  authority  to  implement  its  judgment.  Unlike  the 
McCardh  case,  it  does  not  deprive  the  court  of  jurisdiction  to  hear  and 
determine  constitutional  questions,  does  it? 

Mr.  Cutler.  That  is  correct. 

Mr.  ZiPXENKO.  So,  let  us  spell  out  exactly  what  would  happen  in  the 
Supreme  Court  either  with  respect  to  an  appeal  from  a  State  court  or 
an  appeal  from  a  lower  Federal  court.  The  oupreme  Court  would  hear 
the  case,  determine  whether  a  violation  of  the  14th  amen(hnent  existed, 
agree  or  not  agree  with  the  remedy  afforded  below,  and  issue  an  order. 
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If  the  order  "directly  or  indirectly"  required  additional  or  new  busing, 
its  order  would  be  staged* 

Now,  are  you  saying  that  that  constitutes  interference  with  powers 
of  the  Supreme  Court  which  are  vested  in  the  Court  by  article  HI 
and  not  subject  to  regulatory  authority  of  the  Congress  ? 

Mr.  Cutler.  Yes,  we  would  say,  saving  or  notwithstanding  what 
power  Congress  has  under  the  14tn  amendment  and  not  withstanding 
what  power  Congress  has  under  article  III,  that  Congress  may  not 
under  the  Gordon  case  and  Klein  case  and  the  others  cited  earlier  in 
our  statement,  Congress  may  not  in  a  case  in  which  it  has  given  juris- 
diction to  the  Court,  say  to  the  Couit,  "You  may  not  grant  any  remedy 
or  you  miist  wait  before  you  grant  any  remedy  until  we  decide 
whether  it  is  a  good  remedy  or  not."  Congress  cannot  place  itself  m 
effect  as  a  higher  court  of  appeal  over  the  Supreme  Court  or  any  other 
court 

And  you  will  recall  at  the  time  when  Oonffress  made  the  decisions 
of  the  Court  of  Claims  subject  to  review  by  the  Congress  in  the  sense 
that  you  could  decide  whether  or  not  to  make  an  appropriation,  the 
Supreme  Court  declined  to  exercise  appellate  jurisdiction  in  such 
cases  because  its  final  action  would  still  be  subject  to  your  review. 

Mr.  PoiT.  If  the  chairman  will  permit,  but  if  there  are  multiple 
remedies  available,  the  Congress  would  have  power  to  restrict  the  use 
of  one  remedy. 

Mr.  Cutler.  If  there  are  multiple  remedies  available,  and  if  Con- 
gress were  to  say  that  the  course  of  judicial  review  should  take  one 
path  rather  than  another  path,  or  that  one  adequate  remedy  is  the 
only  remedy  we  will  permit  and  we  will  not  permit  another  adequate 
remedy,  I  think  Congress  could  do  that  as  long  as  it  was  not  simply 
deciding  a  particular  case. 

That  is  not  the  case  we  have  here. 

Mr.  McClory.  Notwithstanding  everything  that  you  have  said,  you 
would  not  deny,  would  you,  the  authority  of  the  Congress  to  spell  out, 
as  I  believe  were  indicated  in  the  Swarm  case,  limitations  on  busing 
m  carrying  out  desegregation  ? 

Mr.  Cutler.  Not  at  all,  Mr.  McClory,  as  long  as  the  net  result  of 
what  you  did  was  to  maintain  and  enforce  the  14th  amendment  rights 
and  to  leave  at  least  some  adequate  remedy. 

Mr.  McClort.  Do  I  understand  correctly  that  you  are  not  neces- 
sarily agreeing  with  each  and  every  Federal  court  order  involving 
busing  but  are  rather  defending  the  constitutional  rights  in  question. 

Mr.  Cutler.  That  is  correct,  sir.  Where  the  lower  courts  have  made 
errors  on  particuar  school  desegregation  orders,  they  can  be  corrected 
on  appeal ;  and  when  and  as  the  Congress  or  the  States  have  provided 
other  true  remedies,  it  may  well  be  at  that  point  busing  remedies 
would  be  unnecessary. 

Mr.  PoFP.  Well,  Mr.  Chairman,  we  are  going  to  have  to  adjourn 
because  the  bell  has  rung  and  we  will  have  to  answer  that  bell.  I  think 
I  understand  from  the  thrust  of  the  witness'  testimony — ^and  I  think 
he  has  been  very  fair  and  intellectually  honest  in  hi^  approach— that 
the  moratorium  bill  would  be  constitutional  if  properly  fashioned. 

Mr.  Cutler.  It  might  be. 

Mr.  PoFP.  I  beff  your  pardon. 

Mr.  Cutler.  There  has  never  been  a  decision,  and  Mr.  Doar  would 
not  go  that  far. 
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Mr.  PoFF.  The  case  may  be  one  of  first  impression,  and  yet  you  are 
entitled  to  the  opinion,  and  I  share  it  that  if  properly  fashioned,  it 
would  be  constitutional.  I  think  that  was  stated  almost  explicitly  in 
your  statement,  but  if  this  is  true,  would  you  be  able  to  offer  the  com- 
mittee a  suggestion  about  how  much  a  bill  should  be  fashioned? 

Mr.  Cutler  I  would  like  to  have  Mr.  Doar  speak  to  this  in  a  mo- 
ment, sir,  because  his  views  would  jgo,  I  think,  further  than  my  own, 
but  I  do  not  see  how  you  could  write  any  moratorium  bill  except  one 
that  was  married  to  a  bill  which  itself  provided  an  adequate  remedy 
and  did  not  curtail  the  14th  amendment  rights,  and  you  do  not  have 
that  kind  of  a  bill,  and  if  you  are  going  to  put  that  kind  of  a  provision 
m  your  ultimate  bill,  you  might  as  well  put  it  in  your  moratorium  bill. 

3lr.  PoPF.  There  would  be  no  occasion  to  have  a  moratorium  bill  if 
you  c  ^Ud  decide  instantly  what  substantive  legislation  would  be 
effective. 

Mr.  Cutler.  You  could  have  substantive  legislation  now  and  decide 
to  change  it  in  a  year. 

Chairman  Celler.  Mr.  Doar,  do  you  have  a  comment  ? 

Mr.  Doar.  Mr.  Chairman,  I  believe  the  moratorium  bill  is  uncon- 
stitutional because,  on  its  face,  it  clearly  and  imequivocally  suspends 
constitutional  rights.  I  think  there  comes  a  time  when  a  remedy  for  a 
constitutional  right  becomes  the  right,  itself,  and  where  the  suspension 
of  the  remedy  becomes  the  suspension  of  the  right,  itself. 

The  fact  is  that  in  these  cases,  that  is  what  the  circumstances  are, 
the  courts  are  requiring  the  transportation  of  schoolchildren  when 
there  is  no  other  way  ot  liquidating  a  formally  State-imposed  school 
system.  I  believe  that  this  leeislation  reaches  State-imposed  segrega- 
tion ir,  the  public  schools  within  a  school  district  and  it  is  made  after 
our  Fvderal  courts  have  made  and  are  making  tireless  efforts  to  rid  the 
Nation  of  the  last  vestige  of  the  dual  school  system. 

This  legislation  contradicts  a  clear  requirement  of  the  14th  amend- 
ment, that  the  States  convert  dual  school  systems  into  a  unitary  sys- 
tem. It  seeks  to  prohibit  the  use  of  transportation  in  cases  where  the 
courts  find  that  there  is  no  other  way  to  disestablish  the  dual  school 
system.  It  is  a  blanket  ban,  even  when  the  court  determines  that  it  is 
essential  to  vindicate  the  right  of  the  particular  schoolchildren.  If 
what  I  sa^  is  so,  and  I  believe  it  to  be,  with  all  due  respect,  then  I  say 
.nat  the  Congress  cannot  abolish  this  remedy,  it  can  not  suspend  it, 
because  it  is  i^^  effect  suspending  constitutional  rights. 

Chairman  Celler.  You  mean  we  could  not  reshai)e  a  moratorium 
bill    fit  your  views  ? 

Mr.  Doar.  I  do  not  believ .  y^u  can  reshape  the  moratorium  bill  to 
fit  iny  view ;  no,  sir. 

Mr.  McClory.  If  you  will  yield,  I  think  the  Attorney  General  cited 
the  Norris-LaGuardia  act  ao  an  analogy.  Am  I  correct  that  the  Norris- 
LaGuardia  act  set  up  guidelines  for  the  courts  but  left  the  ultimate 
decision  to  the  court  that  if  it  made  certain  findings,  it  could  issue 
the  injunction  even  though  there  were  competing  constitutional  rigiits 
involved  in  the  case? 

Mr.  Cutler.  There  are  really  no  competing  constitutional  rights. 
The  employer  had  no  constitutional  right. 

Chairman  Celler.  There  is  a  vote  on  the  arms  bill,  and  I  am  afraid 
we  have  to  terminate  the  proceedings.  You  may  submit  any  
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Mr.  Cutler,  Mr.  Chairman,  I  would  like  to  call  your  attention  to 
the  second  Swann  decision.  On  the  same  day  that  Swanv  v.  Charlotte- 
MeckUnhurg  ^Yas  decided,  the  Supreme  Court  struck  down  a  Kort-h 
Carolina  statute  that  would  have  prohibited  busing,  on  the  ground 
that  such  a  statute  would  interfere  with  the  only  effective  remedy 
that  was  available  under  Swann  and  would  therefore  violate  the  14th 
amendment. 

Xow,  if  the  State  cannot  step  in  and  ban  busing  orders,  how  can  we 
say  tliat  the  Federal  Congress  can  step  in  and  ban  busing  orders 
when,  in  the  second  Swann  decision,  a  State  ban  on  busing  orders  was 
lield  to  deprive  the  plaintiff  in  Swann  and  otlier  children  of  funda- 
mental 14th  amendment  rights, 

ilr.  PoFF,  Of  course,  you  are  not  banning  busing,  are  you — are  you 
not  suspending  busing? 

Mr.  Cutler,  Xow  for  a  year  you  are  banning  all  busmg,  and  after- 
ward vou  are  banning  it  for  sixth  grade  and  below. 

Mr,'  PoFF,  If  the  moratorium  legislation  now  contemj^lJited  beconies 
law,  of  course  Congress  may  not  decide  to  write  a  bill  just  exactly  in 
tliat  style. 

Mr.  Cutler,  Then  you  ,should  not  have  a  moratorium  until  you  know 
wliat  bill  you  are  wViting  because  tlien  you  are  doing  exactly  wliat 
Mr.  Doar  says,  you  are  suspending  the  constitutional  riglit. 

Mr.  PoFF.  You  would  need  a  moratorium  to  provide  time  to  search 
out  all  alternatives  that  would  be  bolh  effective  and  constitutional. 

Mr,  Cctler,  But  you  can  do  both  of  those  without  depriving  chil- 
dren of  constitutional  rights.  You  may  deliberate  for  3  years. 

(The  prepared  statement  of  Mr,  Cutler  follows :) 

Statement  of  John  Doar  and  Lloyd  N,  Cutler,  Cociiaikmen  of  the  Lawyer's 
Committee  for  Civil  Rights  Umjer  Law 

Mr.  Chainnan  and  members  of  the  committee,  we  appear  here  today  at  tlie 
committee's  invitation  to  testify  concerning  H,J,  Res,  C20  and  ILR,  13M6, 

We  are  the  pre-ont  cochainnen  of  the  Lawyers'  Committee  for  Civil  Rijrhts 
Under  Law.  The  Committee  is  a  nonprofit,  tax-exempt  organization.  It  wa« 
formed  in  1963  at  tlie  request  of  President  Kennedy  and  it  has  continue<l  it-s 
activities  at  the  request  of  every  succeeding  President. 

The  committee's  purpose  is  to  mobilize  the  legal  resources  ard  the  moral  force 
nf  the  -ation's  lawyers  to  defend  and  uphold  the  civil  and  constitutional  riulit^ 
of  the  1  ttion's  racial  minorities  and  other  diwadvantacred  citizens.  Our  hoard  of 
trustees  consists  prinmrily  of  leading  lawyers  througho*  the  country  who,  in 
lodav's  vernacular,  would  be  regarded  as  part  of  the  legal  "estahli.shment," 

Our  principal  activity  is  to  take  part  in  the  trial  and  appeal  of  cases  that  raise 
..iijnifican*-  issues  relating  to  the  right.s  of  minority  nnd  other  disadvautaired^ 
groups.  W'e  function  as  lawyers,  not  as  a  political  or  pressure  group.  Attached 
to  our  statement  is  a  copy  of  our  most  recent  annual  rojuirt,  which  deM^ribes 
our  activities  in  detail  and  cont-ains  the  names  of  our  national  Board  of  Tnistee« 
,'jnd  members  of  our  local  committees  in  Atlnnta,  l?o<ton,  ducago.  Indianapolis, 
K:insas  City,  New  torU,  Philadelphia,  San  yrancisco  and  Washington, 

Mr,  Chairman,  as  a  matter  of  policy  our  Committee,  as  such,  df>es  not  ndvon^le 
the  passage  or  defeat  of  any  legislation.  In  response  to  your  invitation,  we  are 
sul>mitting  our  opinion,  ns  lawyers  with  some  qualification  in  this  field,  as 
the  constitutionality  of  the  moratorium  hill  nnd  as  to  the  constitutionality  of 
the  moratorium  bill  and  as  to  he  constitutional  implicaions  of  the  propo^^ed 
constitutional  amendment  We  should  ;)lso  note  that  the  views  we  exi)ro*5s  were 
unanimo^Lsly  approved  after  appropH/ite  notice  by  a  quorum  present  at  a  rc^ru- 
lar  meeting  of  the  Executive  Committee  of  our  Board  of  Tnistees  in  Washing- 
ton, D,C,  on  Anril  3.  1072.  Nevertheless,  since  we  presenting  a  ijrofes^innal 
legal  opinion,  we  pre*5ent  it  (m»y  as  the  opinion  of  the  Executive  Committee 
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members  whose  names  are  attoched  to  the  statement,  and  who  either  attended 
the  meeting  on  April  3  or  subsequently  notified  us  of  their  concurrence 

We  shall  first  address  H.R.  13910,  the  Student  Transportation  Moratorium  Act 
and  then  tHe  Joint  Resolution  providing  for  a  constitutional  amendment 


H.B.  13916 


We  believe  H,  R,  13916,  the  moratorium  bill,  is  unconstitutional  for  the  rea- 
sons  set  forth  below. 

Proponents  of  the  bill  have  urged  that  Congress  may  lawfully  impose  a  stay 
0^4^^?  effectiveness  of  future  judicial  orders  providing  specific  relief  for  an 
adjudicated  Impairment  of  a  constitutional  right,  when  Congress  finds  the  stay 
necessary  to  allow  it  time  to  enact  another  measure  intended  to  provide  stand- 
ardized  and  at  least  equally  effective  remedies. 

The  question  80  framed  is  one  of  first  impression,  one  that,  in  our  judgment. 

bill— whether  taken  on  its  own  terms  or  in  conjunction 
with  the  companion  Equal  Educational  Opportunities  Bill  that  the  Administra- 
tion  has  also  proposed  (H.  R.  13915)--has  not  been  shown  to  be  necessary  for. 
or  likely  to  result  in,  the  enactment  of  standardized  and  equally  elTective  remedies 
for  adjudicated  Impairments  of  constitutional  rights.  To  the  contrary,  and  ac 
cepting  its  stated  intentions,  It  appears  on  its  face  to  enact  a  congressional  lim- 
^^1*^°..^°  judicial  remedies  for  previously  adjudicated  constitutional  rights, 
while  Congress  considers  other  measures  that  would  impose  still  further  limita- 
tions on  those  rights  and  remedies. 

^LT^^^L^^.^  constitutional  power  to  create  lower  federal  courts 
ana  to  define  their  jurisdiction,  as  well  as  power  to  make  exceptions  to  the  ap- 
Jurisdietion  of  the  Supreme  Court.  But  like  any  other  constitutional 
power,  this  power  is  not  an  absolute  one.  It  must  be  exercised  consistently  with 
t  ul  ci;"stitiitional  grants  of  po\ver  and  other  declarations  of  constitutional 
rights.  For  example,  no  one  would  suggest,  we  assnme,  that  Congress  conld  enact 
a  statute  denying  original  or  appellate  access  to  any  federal  court  for  all  claimed 
Violations  of  First  Amendment  rights.  The  federal  judicial  power  granted  under 
Article  III  extends  to  *^all  cases  in  law  '^nd  equity  arising  under  this  Constitu- 
tion, (emphasis  supplied)  and  Congress  cannot  constitutionally  bar  all  federal 
courts  from  exercising  this  power,  Martin  v.  Hunter's  Lessee,  14  U.S.  304  (1816)  • 
Kmuifrnpcr  v,  ForrcninU  174  F.  2fl  061,  966  yjy.C.  Cir.  1940),  roverse<l  on  other 
grounds  suh  nom.  Johnsc^n  v.  Eisentrager,  339  U.S,  763  (1950).  To  take  an  even 
more  obvious  example.  Congress  could  hardly  define  the  jurisdiction  of  the  lower 
federal  courts  so  as  to  require  that,  nothwithstanding  the  Sixth  and  Seventh 
Amendments,  all  cases  must  be  tried  without  juries.  Periiaps  Congress  could  con- 
stitutionally abolish  the  lower  federal  courts  entirely,  although  Mr.  Justice 
Story  s  opinion  in  Martin  v.  Bunter's  Lessee,  supra,  suggests  that  it  could  not. 
But  having  created  the  lower  Federal  courts  and  conferred  on  them  jurisdiction 
over  cases  arising  under  the  Constitution,  Congress  cannot  limit  this  jurisdiction 
in  ways  that  violate  other  provisions  of  the  Constitution  or  prevent  courts  from 
granting  effective  relief, 

«rA?^/^oo^  Norris-La  Guardia  experience  or  in  Ex  Partv  McCardlc,  74  U  S 

506  (1868)  is  to  the  contrary.  The  curtailment  imposed  by  the  Xorris-Lii  Guardia 
Act  on  the  right  t^  an  injunction  in  a  labor  dispute  had  the  effect  of 
protecting  the  lirst  Amendment- right  of  peaceful  picketing.  It  did  not  deprive 
employers  of  u  constituMonally  protectwl  right  or  rmedy.  and  when  the  Supreme 
Court  upheld  the  Act>,  it  had  no  need  to  consider  any  such  issue.  See  Lnuf  v 
Shinncr,  303  U,S.  323  (1038).  In  Eit  Parte  yfcaar(l1c.  the  Supreme  Cnuri  held 
only  that  Congress  could  lawfully  take  away  the  right  of  direct  appeal  it  had 
previously  grant^Ml  under  a  particular  Reconstruction  era  hahcak  corpm  stiitute-^ 
the  power  of  the  lower  federal  courts  to  grant  writs  of  hfihrns  oorpuH  to  persouj; 
det/niied  in  violation  of  their  constitutional  rights  remained  unimpaire<l,  as  did 
the  discretionary  appellate  power  of  the  Supreme  Court  to  review  lower  court 
hahras  corpm  decision  under  the  Act  of  1780  granting  it  the  right  to  issue  writ*; 
of  ceriioran.  Ex  Parte  Verocr,  75  U.S.  85  (1860).  And  in  other  eases  where  (he 
congressional  rmwer  to  bar  federal  courts  from  issuing  injunctions  has  been  up- 
held, the  decisions  have  made  clear  that  other  adequate  judicial  remedies  re- 
TarriUoi^^^^  r7o«,m^««V>/»cr,  2«3  U.S,  589  (5031);  Younger  v. 
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Moreover,  the  Supreme  Court  has  held  many  times  that  the  congressional  au- 
thority to  grant  or  remove  jurisdiction  in  broa^d  classes  of  cases  does  not  include 
the  authority  to  review  decisions  within  a  court's  jurisdiction  before  permitting 
those  decisions  to  become  effective,  or  to  require  the  courts  to  decide  such  cases 
in  con^ressionally  specified  ways.  This  has  been  true  ever  since  HayhurvkB  Case^ 
2  U.S.  408  (1792).  The  principle  has  been  reafilnned  in  a  long  line  of  cases,  of 
which  the  most  important  are  the  opinion  of  Chief  Justice  Taney  In  Gordon  v. 
United  States,  173  U.S.  167  (1864) ;  United  States  v.  Klein,  80  U.S.  128  (1871)  ; 
and  Muskrat  v.  United  States,  219  U.S.  346  (1911).  Even  JBx  Parte  McCardle 
notes  the  unconstitutionality  of  "the  exercise  of  judicial  power  by  the  legislature, 
or  legislative  interference  with  courts  in  the  exercise  of  continuhig  jurisdiction." 
74  U.S.  at  514. 

When  jurisdiction  has  been  conferred  on  the  federal  courts  to  adjudicate  the 
existence  of  a  constitutional  right,  the  courts  must  have  the  power  to  grant  an 
effective  remedy.  This  is  the  clear  import  of  Chief  Justice  Hughes'  opinion  for 
the  Court  in  Sterlir^  v.  Constantin,  287  U.S.  378  at  403  (1932).  As  Mr.  Justice 
Rutledge  put  the  matter  in  Sehneiderman  v.  United  States,  320  U.S.  118,  168-9 
(1943)  (concurring  opinion) : 

"Congress  has,  with  limited  exceptions,  plenary  power  over  the  jurisdiction 
of  the  federal  courts.  But  to  confer  the  jurisdiction  and  at  the  same  time  nullify 
entirely  the  effects  of  its  exercise  are  not  matters  heretofore  thought,  when 
squarely  faced,  within  its  authority." 

In  the  light  of  these  principles,  the  moratorium  bill  would  plainly  be  uncon- 
stitutional if  the  moratorium  were  of  indefinite  duration.  Viewed  as  an  attempt 
to  deprive  the  couits  of  power  to  adjudicate  Fourteenth  Amendment  rights  and 
provide  adequate  remedies,  it  could  not  possibly  stand.  Viewed  as  an  attempt 
to  modify  or  stay  judicial  decisions  within  jurisdiction  previously  conferred, 
or  to  require  that  future  cases  be  decided  in  a  particular  way,  it  would  be 
equally  invalid.  Viewed  as  an  attempt  to  deprive  the  courts  of  power  to  grant 
the  only  remedy  for  an  adjudicated  impairment  of  constitutional  rights  that 
the  courts  have  found  adequate  on  the  facts  of  a  particular  case,  its  unconstitu- 
tionality would  be  clear. 

The  billt  of  course,  does  not  provide  for  a  moratorium  of  indefinite  duration ; 
it  specifically  limits  the  period  of  the  moratorium  to  July  1,  1973  or  such  earlier 
date  as  the  Congress  enacts  the  contemplated  legislation  defining  what  con- 
stitutes a  denial  of  equal  educational  opportunities  and  of  the  equal  protection  of 
the  laws,  and  providing  standardized  remedies.  As  we  said  at  the  outset,  a  mora- 
torium bill  carefully  limited  to  the  period  required  to  accomplish  such  an  ob- 
jective Would  present  a  constitutional  issue  of  first  impression.^  Constitutionality 
in  our  view  would  depend  on  whether  Congress  clearly  demonstrated  that  the 
moratorium  was  needed  to  enable  Congress  to  enact  the  contemplated  remedial 
legislation,  and  that  in  the  remedial  legislation  Congress  intended  to  protect 
and  enforce  rather  than  to  limit  the  Fourteenth  Amendment  rights  involved,  and 
to  provide  at  least  equally  effective  remedies  for  their  impairment. 

One  mi^ht  perhaps  argue  that  because  seventeen  years  have  already  passed 
since  the  Supreme  Court  issued  its  opinion  in  Brown  v.  Board  of  Education,  349 
U.S.  294,  301  (1955)  (Brown  II),  Congress  may  lawfully  delay  effective  relief 
for  an  additional  year  today.  But  Congress  today  must  take  into  account  the 
long  line  of  Supreme  Court  decisions  culminating  in  Carter  v.  West  Feliciana 
Parish  School  Board,  396  U.S.  290  (1970) ,  placing  ever  greater  urgency  on  school 
desegregation  and  suggesting  strongly  that  any  delay  in  the  implementation  of 
court-ordered  plans  infiicts  continuing  and  irreparable  harm  on  schoolchildren. 
In  Griffin  v.  County  School  Board  of  Prince  Bdmird  County,  377  U.S.  218  (1064), 
the  Court  said  that  the  time  for  mere  "deliberate  speed"  had  run  out;  in  Green  v. 
School  Board  of  New  Kent  County,  391  U.S.  430,  438-9  (1968).  the  Court  said 
the  burden  on  school  boards  Is  to  come  forth  with  desegregation  plans  that 
"promise[s]  realistically  to  work  note*';  in  Alexander  v.  Holmes  County  Board 
of  Education,  396  U.S.  19,  20  (1969),  the  Court  said  that  the  "deliberate  speed" 
standard  for  desegregation  "is  no  lon^^er  constitutionally  permissible,"  and  ru!ed 


iTbf"  oniT  Supreme  Court  dedRion  diit^Iftig  with  a  legislative  moratorium  on  Judicial 
action  is  Home  Building  *  Loan  Ass'n  v.  BlaUdell,  290  U.S.  898  (1934).  which  sustained  a 
Minni^sota  statute  allowing  courts  to  t.zteQd  the  redemption  period  of  mortgages  and  thus 

f postpone  Judicial  foreclosure,  but  did  so  on  the  ground  that  the  mortgage  contract  was 
nhen^ntlv  subject  to  modlflcatlon  by  sta^e  law  so  that  tbe  constitutional  ban  on  impairing 
the  obligation  of  contracts  bad  not  been  violated.  Tbe  case  is  no  precedent  for  a  moratorium 
wbicb  by  definition  postpones  tbe  only  relief  a  court  finds  effective  for  tbe  adjudicated 
impairment  of  a  constitutional  right. 
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that  "the  obligation  of  every  school  district  is  to  terminate  dual  school  systems 
at  once  ,  . 

If  a  lower  court  enters  a  busing  order  that  goes  beyond  what  is  necessary  to 
remedy  the  impairment  of  a  constitutional  right,  that  error  can  of  course  be 
corrected  on  appeal.  But  if,  on  the  facts  of  a  particular  case,  the  courts  finally 
determine  that  some  form  of  busing  is  the  only  presently  available  means  of 
achieving  the  effective  remedy  required  by  the  CJonstitution,  then  for  Congress 
to  deny  anyone  that  remedy,  even  for  an  additional  school  year.  Is  a  very  serious 
matter.  Frustration  or  denial  of  court-ordered  remedies  for  school  desegregation 
can  no  longer  be  distinguished  from  frustration  or  denial  of  the  underlying  Four- 
teenth Amendment  right  See  Cooper  v,  Aaron,  358  U.S.  1, 17  (1958^ ;  Chifftn  v. 
ScTiool  Board  of  Prince  Edward  County,  supra,  377  U,S,  at  232.  -iction  that 
perpetuates  an  unconstitutional  dual  school  system  not  only  delays  the  remedy, 
it  compounds  the  harm  of  such  a  system.  Green  v,  ScTiool  Board  of  New  Kent 
County,  supra,  391  U,S,  at  438.  Thus  Congress  itself  would  be  imposing  constitu- 
tional injury  on  schoolchildren  by  staying  the  effectiveness  of  any  new  busing 
order  which  the  courts  have  finally  found  In  a  particular  case  to  be  an  Indis- 
pensable element  of  prompt  and  effective  relief  Such  an  act  would  raise  serious 
questions  under  the  Fifth  Amendment  (see  Boiling  v,  Sharpe,  347  U.S.  497 
(1954)  ;  Gautreaux  v.  Romney,  448  F,  2d  731,  740  (7th  dr  1970)),  The  only 
possible  countervailing  constitutional  justification  would  be  a  clear  demonstra- 
tion of  facts  convincingly  establishing  the  necessity  of  a  moratorium  to  enable 
Congress  to  enact  standardized  and  nationwide  remedies  that  are  at  least  equally 
effective.  These  facts  would  have  the  status  of  constitutional  or  jurisdictional 
facts,  in  the  sense  that  a  court  considering  the  constitutionality  of  the  mora- 
torium would  be  entitled  to  satisfy  itself  that  Congress  had  demonstrated  a 
compelling  need  for  such  a  postponement  of  effective  relief  for  an  impairment 
of  a  constitutional  right  Sterlinff  v,  Constantin,  supra;  Ng  Fung  Bo  v.  White, 
259  U.S,  276  (1922) ;  see  Hart,  The  Power  of  Congress  to  Limit  the  Jurisdiction 
of  Federal  Courts;  An  Exercise  in  Dialectic,  66  Harv.  U  Rev.  1362,  1386  ff. 
(1953),  Examination  of  the  moratorium  bill  and  the  companion  Equal  Educa- 
tional Opportunities  Bill  persuades  us  that  this  essential  demonstration  has  not 
been  made. 

To  begin  with,  the  findings  contained  In  Section  2  of  H.R.  13916  contain  no 
statement  or  other  showing  that  the  moratorium  is  needed  to  enable  Congress 
to  enact  the  contemplated  definitive  legislation.  Instead,  the  bill  merely  contains 
a  finding  (Section  2(a)  (5) )  of  "a  substanHal  likelihood  that  pending  enactment 
of  such  legislation,  many  local  educational  agencies  will  be  required  to  Imple- 
ment desegregation  plans  that  Impose  a  greater  obligation  than  that  required 
by  the  Fourteenth  Amendment  and  permitted  by  such  pending  legislation,  and 
that  these  plans  will  require  modification  In  light  of  the  legislation's  require- 
ments. .  . 

Even  if  this  were  so.  It  does  not  demonstrate  that  the  moratorium  Is  needed 
to  enable  Ck>ngress  to  enact  the  contemplated  remedial  legislation.  The  mora- 
torium would  apply  only  to  the  effectiveness  of  subsequently  Issued  busing  orders, 
leaving  existing  busing  orders  In  effect  However,  Section  406  of  the  Equal  Edu- 
cational (^portunities  Bill  would  authorize  the  reopening  and  require  the  con- 
forming modifications  of  all  busing  orders  "in  effect  on  the  date  of  enactment 
of  this  Act."  Aside  from  its  own  constitutionality,  which  we  doubt,  the  reopening 
provision  would  reach  orders  issued  during  the  moratorium  period  just  as  effec- 
tively as  orders  already  issued.  If  orders  already  issued  need  not  be  stayed  at 
once  to  enable  Congress  to  enact  remedial  legislation,  it  is  difl9cult  to  understand 
why  orders  hereafter  issued  need  be  stayed  for  this  purpose.  We  therefore  be 
lieve  it  would  be  most  difficult  for  Congress  to  sustain  its  burden  of  showing 
a  compelling  public  need  to  stay  new  busing  orders  to  remedy  adjudicated  im* 
pairments  of  constitutional  rights  while  the  Equal  Educational  Opportunities 
Bill  Is  being  considered, 

A  further  flaw  in  the  present  moratorium  bill  is  that  it  prohibits  all  new 
busing  orders,  even  those  that  would  later  be  permitted  under  the  contemplated 
definitive  legislation.  For  example.  Section  402  of  the  Equal  Educational  Oppor- 
tunities Bill  would  permit  a  court,  as  its  seventh  and  last  relief  option^  to  order 
compulsory  busing  above  the  sixth  grade  if  the  court  finds  that  no  othi  adequate 
remedy  for  the  denial  of  Fourteenth  Amendment  rights  is  available.  H.B,  13916, 
however,  would  stay  such  relief  during  the  moratorium  period  even  though 
the  court  finds  no  other  adequate  remedy  is  available,  and  even  though  the 
relief  concededly  does  not,  in  the  words  of  Section  2(a)  (6)  of  the  moratorium 
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bill,  impose  on  educational  agencies  a  ^  greater  obligation  than  that  required 
hy  the  Fourteenth  Amendment  and  permitted  by  [the]  pending  legislation." 
In  this  important  respect,  the  moratorium  bill  plainly  exceeds  its  own  stated 
objective. 

Since  the  justification  claimed  for  the  moratorium  bill  is  to  allow  time  to  enact 
the  eontemplated  definitive  legislation,  the  constitutionality  of  the  moratorium 
bill  aKo  depends  upon  whether  the  provisions  of  the  contemplated  definitive 
legislation  are  themselves  constitutional. 

It  may  well  be,  as  i*rofe.s.sor  Archibald  Cox  has  recently  suggested,  that  under 
Paragraph  5  of  the  Fourteenth  Amendment  Congress  may  enact  a  uniform 
nationwide  program  of  effeclive  jemedies  for  school  desegregation  that  roplacc* 
or  modify  remedies  previously  decreed  oy  the  courts.  (Cox.  The  Role  of  Contjreftft 
in  Constitutional  JJetenninaPmis,  40  Cincinnati  L.  Kfv,  lOy,  2o9  (1971)).  How- 
ever,  we  believe  that  some  pmvisions  of  t!ie  contemplated  definitive  legislation 
go  hoycmd  the  broadest  permis.sible  reading  of  this  congiessional  power  anil  well 
beyond  the  terms  of  the  hypothetical  legislation  outlined  by  Professor  Cox  in 
his  article.' 

The  mast  glaring  example  is  Section  403  of  the  Erpml  Kducational  Oppor- 
tunities Bill.  Subsection  (a)  of  Section  403  imposes  an  absolute  prohibition  on 
any  court-ordered  busing  plan  that  increases  over  the  levels  of  the  preceding 
year  either  the  average  daily  distance  or  the  time  travelled  by  all  students  in  sixth 
grade  or  below,  or  the  average  daily  number  of  such  stiidents  wiio  are  busod. 
It  contrasts  starkly  with  Subsection  (b;,  which  would  allow  such  busing  for 
students  above  the  sixth  grade  if  the  court  finds  by  "clear  and  convincing 
evidence"  that  there  is  no  other  adequate  remody  for  the  impairment  of  their 
Fourteenth  Amondment  right.*!.  The  plain  intent  of  the  Section  as  a  whole  is  to 
forbid  any  court  orders  that  would  result  in  a  net  increase  in  busing  for  children 
in  the  first  six  grades  of  any  school  district,  even  if  the  court  finds  on  the 
facts  of  the  particular  case  that  there  is  no  other  adequate  remedy  for  an 
adjudicated  and  unrelieved  infringement  of  their  constitutional  rights. 

In  Swann  v,  Charlotte-Mecklenhurff,  402  IT.S,  1  (1071),  Chief  Ju.sfic(»  Rurger 
recognized  that  travel  times  should  be  taken  into  account  in  framing  inising 
onhT.^,  particularly  for  younger  students  (402  V,H.  at  81),  Hut  the  need  to  con- 
sider this  factor  can  hardly  justify  an  absolute  ccaigressional  prohibition  on  fu- 
ture court  onlers  requiring  the  busing  of  additional  students  in  the  first  six 
grades.  In  this  comiection,  it  is  significant  that  on  tJie  same  dav  the  murt 
decided  Swfinn  v.  ChHrloUv-Mcclclrnhurg^  it  also  de<'ided  ynrth  Cn'roUnn  State 
Board  of  Education  v,  ><%cann,  402  U.S,  43  (1071),  in  which  the  Chief  .Justice  and 
a  unanimous  court  struck  down  a  North  Carolina  statute  imiKising  "an  absoliite 
prMjiihition"  on  involuntary  buying  of  any  student  on  grounds  of  nice  or  to  liring 
about  racial  balance.  The  court  said  that  this  ban  "would  inescapably  oiH>rate 
to  obstruct  the  remodies  granted"  in  the  Charlottc-Mrvklrnhnrff  t-nao.  and  noted 
that  "bus  trans;)ortation  has  long  heen  an  integral  part  of  all  public  educational 
sy.stems  and  it  is  unlikely  that  a  truly  effective  remedy  could  be  devised  witliout 
continued  reliance  upon  iV  (402  U.S.  at  46.)  If  a  state  anti-busing  statute  vio- 
lates  the  Fourteenth  Amendment  "when  it  operates  to  hinder  vindication  of 
federal  const itrtional  guarantoos,"  it  is  difficnlt  to  conclude  tha^  a  congressional 
stalnte  achieving  the  same  result  could  possibly  be  constitutional. 

The  ab.solute  prohibition  of  busing  in  the  first  six  grades  hevond  previous  year 
levels  seems  nnconstiluLionally  arbitrary  in  other  important* respects.  It  would 
prevent  a  court  from  ordering  an  agency  to  bus  children  at  the  voluntarv  re<iuest 
of  I  heir  parents  a.s.  for  example,  wlicn  a  l)lack  child  wants  to  shift  from'a  major- 
ity liiack  .school  lo  a  majority  white  scliool— a  remedy  that  Chief  Justicp  Burger 
said  was  "indispcnsal^lc''  in  Simnn  v.  Charlottc-Mccklenhurg  "for  tho.se  students 
\Mlling  to  transfer  to  otlier  schools  in  order  to  lessen  the  impact  on  them  of  the 
state-imposed  stigma  of  segregation.-  402  U.S.  at  2G.  In  this  resiK?ct,  it  goes  even 
fartiipr  tlinu  the  Xortli  Carolina  statute  struck  down  in  the  second  i^xcann  case 

n'ovcr,  as  ai  plied  to  any  given  educational  agency,  these  prioir  vear  ceilings 
are  arbitrarily  and  randomly  alTected  by  agency  decisions  to  increase  or 
cn>nse  bu.sing  for  reasons  wholly  unrelated  to  segregation  or  race.  Such  limits 

"In  the  moM  m-oiiJ  <lorMoiis  roiisblcrinj;  tin-  firopc  of  Section  5  of  the  Foiirt/'onth 
A  r  ..TH  nu-nt,  Kovonil  of  tho  (.|»iiiIon<  .'<n^'«evt  th:it  \W  coiiirrosM(,iinl  power  to  onforro  th" 
,ViiU'tulnu;nt  (Mr^  not  Inc^ulo  thr  powvr  to  limit  tho  rlplit<  It  /^onfors,  Kntzenhnoh  v 
.l/or..;n«  :{S4  tr.S  iMt.  05]  (IftOiO  •  Orrqon  v  M,1rhell  400  r.s.  112  12s4  (iSto 
y.itnr  [)rinc«plf  would  hcein  Jipplicablo  to  tlu*  denial  of  n»  offoctlve  remcdv 
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cannot  possi'^ly  havo  the  ^'f^tandanlized"  or  uniform  offfct  tliroughout  the  country 
that  is  the  assumed  conjrrcssiona]  objective.  sinc*o  (heir  future  aiJiJlication  must 
necessarily  dein-nd  on  the  many  differing  factors  that  affect  present  and  futui-e 
lysine:  patterns  in  each  school  district. 

For  all  of  tlie  ahove  reasons.  Mr.  Chairman  and  Menil>ers  j)f  the  Coniniittee,  we 
hell  eve  that  IP.  U.  1391 C.  taken  either  on  its  own  bottom  or  in  conjunction  with  the 
conremplaied  Eciunl  Educational  Opportunities  Bill,  is  unconstitutional. 

H.J.  RES.  G'20 

•I'uH'i'ijr  our  attention  to  th*»  Joint  Kesolntion.  we  fnul  no  luestion  of  con.^ti- 
lurionality  presented  by  the  proi)os>aI  to  amend  tho  Con.sritution  in  tho  manner 
that  the  Constitution  provides.  As  to  the  constitutional  implications  of  that  pro- 
po.sal.  how<»v(u*,  w<»  share  the  conci»rn  voiml  by  others  about  ''trivializinj;"  the 
Coixtitntion  by  an  amendment  that  tries  1o  res(»lv<»  in  '2'2  wowla  i.ssu<?sas  tiuid  and 
transitory  as  busing  and  school  assignments,  than  limit.-*  tho  ba.sic  human  riprhts 
gn.iranteed  by  rhe  Fourteenth  Amendment,  and  that  bars  even  the  busing  of 
nnnority  ciiildren  wlH)se  parents  want  them  to  he  I>us<h1  to  better  and  less  segre- 
gaied  schools.  We  believe  that  such  an  amendment  would  be  a  backward  step  in 
<jur  steady  progr<»ss  toward  hecoming  a  nation  no  loni;er  divided  against  itM»lf. 
Respectfully  submitted. 

Lloyd  \.  Cutler, 

JOUN  IJOAR. 

('(t-rintirnK  n,  tin  jAnryrrH'  Commitlvr  for  Civil  !\iqhii<  f  lulcr  Lmr, 
Mi.Mnniis  ok  thk  p:xi-;cutivk  Commitjxk  ov  thk  l^o^up  of  Trt^sts-k.s  of  Tirn 

LVWYI  HS*  COMMITTbL  FOU  C'lVIL  IllOIITS  L*NDfcU  La    ,  C0NCUKKIN<}  I.\  IHi:  FO«K- 

f;oi.N(}  Statement 

Morris  B.  Abram,  Esq,,  New  York,  X.Y.;  Kichard  liabcock,  Esq..  Chicago.  111.; 
K.  Clinton  Baml)erger.  Esq.,  Wa.shington.  D.C. ;  Thomas  I).  15arr.  Esq.,  N<»w  York. 
X.Y.;  G.  d'Andelot  Belin.  Esq.,  Boston,  Mass.;  Berl  I.  Bernhard,  Esq.,  Wa.shing- 
ton. 1).(\;  Bruce  Bromley,  Esq.,  New  York  N.Y.;  Warren  M.  Christopher,  Esq., 
Lo<  Ang(d<»s,  Calif. :  U.unsoy  Chirk.  E.sq.,  Washington,  D.C. ;  William  T.  Coleman 
Ji..  Esq..  Philadelphia,  Pa.:  Lloyd  N.  Cutler,  Esq..  Washington,  D.C;  James  T. 
Danaher,  Esq.,  Palo  Alto.  Calif. ;  Arthur  11.  Dean,  Esq..  New  Y»irk,  N.Y. ;  Uichard 
C.  Dinkelspiel,  Esq.,  San  Francisco.  Calif.;  John  Doar,  Es(j ,  Brooklyn.  X.Y. ; 
John  \\\  Douglas,  Esq..  Washington,  D.C. :  Alexander  D.  Forger,  Esq,,  New  York, 
X.Y. :  Lloyd  Garrison,  Ksq..  Xew  York,  X.Y. ;  Arthur  J.  Goldberg,  Esq.,  Wash- 
ington. D.C;  John  B.  Jones  Jr.,  Esq.,  Washington,  D.C;  Nicholas  deB.  Katzen- 
bach.  Esq.,  Armouk.  N.Y. ;  Maximilian  W.  Kempner,  Esq..  New  York,  NY. ;  Henry 
L.  King.  Esq.,  New  York.  X.W. ;  Otis  King,  Esq.,  Houston,  Tex.;  George  M. 
Lindsay,  Esq.,  New  York,  N.Y. ;  Robert  B.  McKay,  Esq.,  New  York,  N.Y.;  Milan 

C.  Miskovsky.  Esq..  Wa.shington.  D.C;  James  AI.  Nabrit  III,  Esq..  Xew  York. 
N.Y. :  Robert  L.  Nebsou,  Esq.,  Washington,  D.C;  Louis  F.  Oberdorfer.  Esq., 
Washington.  D.C;  D.  Robert  Owen,  Esq.,  Xew  York.  X.Y. ;  Robert  P.  Patterson, 
Jr.  E<q.,  Xew  York.  X.Y. ;  William  Pincus,  E^cj..  Xew  York,  X.Y. ;  Stephen  J. 
Pollak.  Esq..  Washington.  D.C:  Barbara  S.  Preisk<»l,  Esq.,  New  York.  N.Y.; 
Francis  E.  Rivers,  Es<i..  New  York,  N.Y. ;  .Tame.s  Robertson,  Esq.,  Washington, 

D.  C;  John  H.  Schafer.  E.sq..  Wa.shington.  D.C:  Bernard  G.  ycgal.  Esq.,  Phila- 
delphia, Pa.;  .Jerome  J.  Shestack,  Esq..  I'hiladelphia,  Pa.;  Asa  D.  Sokolow,  Esq., 
Xew  York,  N.W\ ;  1'heodore  C.  «oren.sen,  E.sq..  New  York,  N.Y. ;  William  B. 
^\u\m\  ,]r.,  Esq..  Atlanta.  Go.;  Cyrus  Vance,  Esq,,  Xew  York,  X.Y. ;  and  John  W., 
Wade,  Esq..  Xashvillo,  Tenn. 

Mr.  IIrX(;\TK  (nclin/r  rliairnian).  Anv  furtlicr  qnrfitionfi?  Tf  not, 
thanlv  you^^n-ntlonuMi,  vory  nnicli. 

I  would  li!:<^  to  .say  tliat  yoi  r  testimony  contains  some  of  the  finest 
lc.'/al  ovjKM-ti.s^'  \vr»  havo  had  the  privile^^o  to  lienr. 

ylw  MfCcLLfK  iL  Mr.  Chairman,  I  woald  lilcc  to  say  that  I  am 
plcnscfl  to  ]ist(Mi  to  Mr.  Cutler  tochiy.  We  snt  at  liis  foot  for  a  lon^^ 
time  during  the  life  of  at  least  one  j)residential  omniission. 

>rr.  ITrxcvTK.  At  tlint,  we  will  adjourn  until  10  oVloclc  tomorrow, 

( AVhcreupon,  at  1 :15  p.m,,  the  subcommittee  adjourned,  to  reconvene 
at  10  a.m.,  April  13,1972.) 
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House  or  REFRiaENTAxrvxa, 

SnBCOKHITTEE  No.  5  OF  THE 
CoUUlTi'JSE  ON  THE  JuDlOIAKT, 

WatMnffion,  D.C. 

The  subcommittee  met  at  10  a.m.,  pursuant  to  recess,  in  room  2141, 
Raybum  House  Office  Bmlding,  Hon.  Emanuel  CeUer  presidimr. 

Present:  Representatives  CeUer,  Hungate,  Mikva,  McCnUochTFoff. 
Hutchinson,  and  McClory.  ^  * 

Staff  members  present:  Benjamin  L.  Zelenko,  general  counsel; 
'  ranklin  G.  Pdk,  associate  counsel ;  and  Herbert  E.  Hofl&nan,  counsel. 

Chairman  Celler.  The  committee  will  come  to  otdisc. 

Each  member  will  find  before  him  copies  of  additional  communi- 
cafeions  received  by  the  Chair  on  the  so-aflled  busing  moratorium  bill. 
AW  *  an  expression  oi  opposition  from  Prof.  TTiUiam  Van 
Alstyne  of  Duke  University.  The  second  contains  a  statement  signed 
by  lo  members  of  the  University  of  Pennsylvania  Law  School  faculty. 

Comes  of  these  oommumcations  will  be  placed  in  the  record. 

(ihe  communications  referred  to  foUow:) 

Bmanuel  Cnxiii,  1*72. 
^'^W^hinSi^  D.o!'''       ^PresentaHves,  Oonrnittee  on  the  JudMary. 
Deab  Ck>N0BB8SUAir  Ceujcb:  I  hare  read  HR.  lafliB  aa  von  reanw^wf  t 

S?r,S:tw  «    A.i'f,*'^T'T'!SP*12"*'°      powers  which  predndM  CoiS^w  ftSm 
5  i^^^""  ^  "PP"^  »  different  and  more  restSe  K 

pretation  of  the  Constitution  than  that  which  the  Snpwme  Court  iSs  alMdy 
determined  to  be  required.  In  essence,  the  consOtatioSal^  o? ttto  bUI 
S?X'^TlT«°?^*r*  ^i"*       description  of  Judlctal  ^werTitfS-6^  y 
Wheat)  304  (1816),  Oohetu  v.  Virginia,  19  U.S.  (6  Wheat)  264  Mftaii 


PonS  of  f„rr,'oll*'*^°"i^*^?  """^        furtS^detay  or  ]^s^ 

XrSiU  S  4V«^(\W8^*'""  nnconstltutlonaL  Green  v.  Oou^y  sZol 

r,rlmiJ^l^L?LL^°^^  '^^^^     *°  ""ne  forward  with  a  plan  that 

f'"*,"^.^?".^'  ^^y^y  several  factors  within  the  dlwrettofflower 

courts  (or  legislative  bodies)  to  consider  m  fashioXg  an  approS  reS! 

•  ,(1195) 
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The  point  was  reiterated  the  following  year,  in  Alexander  v.  Holmes  County 
Board  of  Education,  390  U.S.  19, 20  (1969) ; 

[Cjontinued  operation  of  segregated  schools  under  a  standard  of  allowing  "all 
deliberate  speed"  for  desegration  i.s  no  longer  constitutionally  permissible. 
( Emphasis  added. ) 

So  declaring,  the  Siiprome  Court  held  that  "the  Court  of  Appeals  should  have 
denied  all  motions  for  additional  time." 

That  immediate  vindication  of  the  substantive  right  to  equal  protection,  may, 
in  a  given  case,  necessarily  include  provision  for  transportation,  moreover,  is 
settled  by  Swanti  \\  Board  of  Educntion,  402  U.S.  1  (1971).  Where  the  local 
educational  agency  had  operated  a  dual  s:dlem  and  where  it  had  also  manipu- 
lated its  authority  over  site  selection  and  school  location,  minimum  effective 
immediate  relief  necessarily  involved  .some  busing  of  students  not  previously 
bused  and  some  busing  of  students  to  schools  to  which  thoy  were  not  previously 
based.  Fully  recognizing  that  complementary  measures  should  also  be  employed 
and  that  *'an  objection  to  tran.sportation  of  students  may  have  validity  when  the 
time  or  distance  of  travel  is  so  great  as  to  either  risk  the  health  of  the  children 
or  significantly  impinge  on  the  educational  process"  (402  U.S.  at  30-31),  the 
Court  in  Stcann  then  observed  : 

Desegregation  plans  cannot  be  limited  to  the  walk-in  school.  ♦  ♦  ♦  In  Green, 
supra,  this  Court  used  the  term  "feasible"  and  by  implication,  "workable," 
"effective,"  and  **realistic"  in  the  mandate  to  develop  "a  plan  that  promises 
realistically  to  work,  and  •  .  .  to  work  now."  On  the  fact  of  this  case,  we  are 
unable  to  conclude  that  the  order  of  the  District  Court  [requiring  busing]  is 
not  reasonable,  feasible  and  workable.  Ibid^ 

Equally  significant  were  two  companion  cases  decided  the  same  day  with 
Swann.  In  the  first  of  these,  Davis  w  School  Commissioners  of  Mobile  County , 
402  U.S.  33,  the  "desegregation"  plan  acceptable  to  the  court  of  appeals  utilized 
''unified  geographic  zones,  and  no  transportation  of  students  for  purposes  of 
desegregation."  Id  at  36.  Reversing,  the  Supreme  Court  declared : 

[I]nadequate  consideration  was  given  to  the  pos.^^ible  u.se  of  bn.«»  transportation 
and  split  zoning.  For  tho.se  reasons,  we  reverse  the  judfmient  ♦  ♦  ♦and  remand 
the  cnfie  for  the  development  of  a  decree  "that  promises  realistically  to  worlt,  and 
promises  realistically  to  work  now."  Id.  at  38. 

In  the  other  case.  North  Carolina  State  Board  of  Education,  402  U.S.  43,  the 
Supreme  Court  unanimously  affirmed  the  judgment  below  declaring  a  state 
statute  unconstitutional  in.sofar  as  it  attempted  to  forbid  "involuntary"  busing 
or  the  use  of  public  funds  for  any  such  busing : 

[S]tate  policy  must  give  way  when  it  operates  to  hinder  vindication  of  federal 
constitutional  guarantees.  As  noted  in  Stcann,  bu.s  transportation  has  long 
been  an  integral  part  of  all  public  educational  systems,  .'>nd  it  is  unlikely  that 
a  truly  effective  remedy  could  be  devised  without  cont  nned  reliance  upon  it. 
402  U.S.  at  46. 

With  this  .settled  background,  we  may  now  consider  the  effect  (and  the  con- 
stitutionality) of  the  proposed  Moratorium  Act  in  a  particular  case  arising  late 
this  summer,  1072.  Additional  children  shall  d(rtibtle.ss  come  of  schoojl  mzc  by 
that  time,  none  of  whom  will  previoiLsly  have  been  bused  to  any  school.  Accord- 
ing to  the  Act,  no  court  of  the  United  States  may  outer  and  implement  an  order 
us.suring  them  of  busing.  Some  of  the.so  children,  however,  doubtle.ss  live  in  public 
housing  which  the  district  court  has  in  Steam,  previously  determined  to  have 
been  .situated  as  it  Is  for  puri>oses  of  racial  s(»gregation.  The  nearest  school 
moreover,  is  one  which  the  district  court  has  previou.sly  determined  also  to  have 
been  situated  as  It  is  for  purimse.s  of  racial  segregation.  The  entin*  di.*;trict  is 
that  which  historically  operated  a  dual  .^vstem,  with  bad  f;Uth  noncomplinuce 
by  the  local  educational  agency  yenrs  after  Brotcn.  It  is  unimaginable  under 
these  circum.stance8,  in  light  of  the  foregoing  authority  I  have  briefly  recapi- 
tulated in  this  letter,  that  the  federal  court  would  not  regard  the  implementation 
of  a  new  busing  order  in  behalf  of  these  children  as  indispensable  to  the  vindica- 
tion  of  their  substantive  eon.stitutional  right  to  equal  protection.  Heliance  by  the 
defendant  school  board  upon  the  Moj  'torium  Act  must  thereupon  result  in  a  firm 
and  unexceptional  decision  by  the  federal  court  that  that  Act  is  beyond  congres- 
sional power  and  doubly  unconstitutional : 

1.  As  a  federal  statute  authorizing  state  action  denying  substaitive  equal  pro^ 
tection,  it  is  violative  of  the  implied  equal  protection  clause  of  the  fifth  amend- 
ment See  Shapiro  v.  Thompson,  3i)4  U.S.  618  (1969)  C*Congross  may  not  au- 


1197 


thori/e  the  States  to  violate  the  Equal  Trotection  Clause.")  See  also  Bottino  v. 
Shnrpe,  347  U.S.  497  (la'H) . 

2.  As  a  federal  statute  which  leaves  jurisdiction  iu  an  Article  III  couri  lo  hear 
and  to  decide  the  constitutional  question  presented  by  the  iilaintiffs,  bui  which 
tlHMi  mandates  a  result  inconsistent  with  th:it  which  the  court  would  otlier%\ise 
determine  within  its  province  to  interpret  the  law  of  the  Constitution,  it  violates 
the  .<H;i>aration  of  powers : 

So  if  a  law  be  in  opposition  to  the  Constitution ;  if  both  the  law  and  the  Con- 
stitution apply  to  a  particular  case,  so  that  the  court  must  either  decide  tliat 
case  conformably  to  the  law,  disregarding  the  Constitution;  or  col  ormablv  to 
the  Constitution,  disregarding  the  law;  the  court  must  determine  which  of  these 
conflicting  rules  governs  the  case.  This  is  of  the  very  essence  of  judicial  dutv. 
Marhury  v.  MadUon,  5  U.S.  (1  Cranch)  137  (1803). 

3.  WTiile  the  Moratorium  Act  omits  state  courts  from  its  ban»  it  evidently 
apr)lies  to  mandate  the  result  of  Supreme  Court  review  of  stare  court  judgments 
inconsistent  with  Stcanti.  In  permitting  the  Supreme  Court  to  take  api>ellate 
jurisidiction,  but  in  precluding  it  from  rendering  a  judgment  ir  otherwise  deems 
es.sential  correctly  to  decide  the  case  in  according  with  its  own  interpretation 
of  the  fourteenth  amendment  {e.g.,  to  reverse  and  to  remand  with  direction  to 
great  relief  involving  some  busing) »  the  .Moratorium  Act  violates  the  separation 
of  powers  once  again.  Cf.  United  mates  v.  Klein,  80  U.S.  (13  Wall.)  V>H  (l?^7'>) 
with  Ex  Parte  McCardle,  74  U.S.  (7  Wall.)  606  (1068).  To  paraphrase  the  late 
Professor  Hart,  the  power  of  the  Supreme  Court  to  decide  the  case  at  all  must 
necessairly  include  the  power  to  decide  it  according  to  the  Constitution.  See  Hart, 
The  }  ower  of  Congress  to  Limit  the  Jurisdictton  of  Federal  Courts:  An  Exerciso 
tn  Dialectic,  06  Harv.  L.  Rev.  1362  ( 1953) . 

This,  in  essence,  is  a  succinct  statement  of  my  views  respecting  the  unconsti- 
tutionality  of  the  Moratonum  Act  and  there  frankly  is  no  need  to  qualifv  them 
"iif  r.-^^"^^  ^^^^  ^  understand  to  he  the  different  views  elsewhere 
offere<l  to  sustain  this  bill,  however,  it  may  be  well  to  put  some  of  these  into 
perspective.  One  such  view  is  that  this  bill  purports  to  be  an  exercise  of  con- 
gressional power  sursuant  to  section  five  of  the  fourteenth  amendment,  the 
power  to  enforce  the  provisions  of  section  one  (including  the  guarantee  of  coiial 
1'^  "appropriate  legislation."  That  this  bill  is  not  maintainable 
pursuant  to  that  claim  of  power  seems  to  be  evident  from  all  of  the  followimr 
considerations:  ii^ni^^vmb 

1.  It  nowhere  purports  to  provide  any  remedy  at  all  for  those  otherwise 
found  to  be  denied  equal  protection  by  compulsory  assignment  to  racially  segre- 
gated schools  in  a  Swaww-type  case;  it  is,  in  this  respect,  utterly  different  from 
the  separate  bill  submitted  by  the  Administration.  Neither  does  it  purport  to 
find  that  others  whom  a  federal  court  may  include  within  an  order  contem- 
plating  busing  are  thereby  denied  equal  protection,  or  that  their  exclusion 
from  any  such  order  is  essential  to  assure  them  of  equal  protection.  As  it  does 
not  at  all  preclude  state  courts  from  entering  /SMJamt-type  orders,  niDreover,  it 
protection         connected  with  providing  uniform  means  of  assuring  equal 

2.  To  the  extent  that  the  Moratorium  Act  contemplates  additional  legislation 
which  might,  when  adopted,  be  thouglit  to  provide  different  but  equivalent 
remedies  for  the  enforcement  of  equal  protection  without  further  busing,  it 
could  be  sustained  only  by  requiring  the  Supreme  Court  to  render  an  advisorv 
opinion  respecting  the  constitutionality  of  iimt  other  statute  which  has  neither 
^^,!lof  f^^!^  }I'J^^  properly  before  the  Court  for  adjudication.  This,  of 
course,  is  itself  beyond  the  authority  of  the  Supreme  Court  to  do.  See  Mnskrat 
V  united  States,  219  U.S.  346  (1011) ;  ffayhum^s  Case,  2  Dall.  miUnitZ 
States  V,  Ferrcira,  13  How.  840:  Gordon  v.  United  States,  Appendix  117  U  S 
697;  Correspond^ruie  rf  Public  Papers  of  John  Jay,  vol.  3,  p  486 

f ini  ^«  f provision  for  transportation  even  when  essen- 
conUmTHnLf  rv^  court  for  the  immediate  vindication  of  the  substantive 

f^f  hi  V  It  /'^^^  *^         protection,  without  providing  any  alternative  which, 
in  the  view  of  Congress,  Is  either  a  better  alternative  or  at  least  an  equivalent 
alternative,  the  bill  cannot  be  said  to  be  one  which  "enforces"  the  Mto  Mua 
\r^^  \  one  which  abridges  that  right,  and  no  such  aufflty 

^nSJ^«^  TT  ^^.A  fourteenth  ainendment.  See  Katzenbach  1 

Morgan,  384  U.S.  641,  n.  10  (1966) ;  Shapiro  v.  Thompson,  394  U.S.  618  (1969) : 
Oregon  v.  Mitchell,  400  U.S.  112, 128  (1971) :  »  o*r.  u.o.  oio  i  , 
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Congress  may  only  "enforce''  the  provisions  of  the  amendmenta  and  naay  do 
so  only  by  "appropriate  legislation.''  Congress  has  no  power  under  the  enforce- 
ment  sections  to  undercut  the  amendments'  guarantees  of  personal  equality  and 
freedom  from  discrimination,  see  KatzerU>ach  v.  Morgan,  384  U.S.  641»  651  n.  10 
(1966). 

See  also  Bivens  y.  Six  Vnknoum  Federal  Narcotics  Agents,  4<r  U.S.  388  (1971) . 

The  bill  in  fact  appears  to  be  founded  on  a  claim  of  congressional  authority 
deriTed  f^'^m  Article  III,  plus  the  necessary  and  proper  clause  of  Article  I,  of 
the  Constitution.  Presumably,  it  is  derived  from  the  power  of  Congress  to  provide 
for  such  inferior  federal  courts  as  it  deems  appropriate,  and  to  make  such  excep- 
tion and  regulation  of  the  Supreme  Court's  appellate  jurisdiction  as  it  deems 
expedient.  There  is,  no  doubt,  great  latitude  of  authority  in  these  powers  but  I 
think  it  clear  from  the  materials  and  authority  set  forth  earlier  in  this  letter 
that  the  Moratorium  Act  is  not  sustainable  on  such  a  basia  It  does  not  deny  juris- 
diction to  hear  the  case,  it  does  not  withdraw  authority  to  consider  a  claim 
otherwise  presented  in  the  case,  it  does  not  pr(^8e  the  substitution  of  some 
remedy  believed  to  be  more  appropriate  than  that  which  it  withdraws,  nor  does 
it  simply  foreclose  a  remedy  inessential  to  provide  consistent  still  with  the  power 
to  decide  the  case.  Bather,  it  operates  to  mandate  a  judicial  result  otherwise 
foreclosed  by  the  Supreme  Court's  Interpretation  of  what  the  Constitution  re- 
quires as  part  of  adjudication.  As  it  would  make  the  courts  the  instrument  of 
adjudication  inconsistent  with  the  exercise  of  judicial  power,  it  violates  the 
separation  of  powers  and  is,  accordingly ,>  unconstitutional.  Neither  the  labor  in- 
junction cases  nor  the  depression  moratorium  statutes  are  similar  in  this  respect, 
and  neither  affords  sriitable  precedent  to  sustain  this  Act  Bather,  the  sense  and 
sensibility  of  Marhurv  Madison  is  at  stake  here,  and  nothing  short  of  an  amend- 
ment to  the  Constitution  may  properly  destroy  it 
Sincerely, 

William  »Van  Alstyni:. 


UinvEBsmr  or  Pennsylvania, 
Philadelphia,  Pa.,  April  7,  1972. 

Be :  Anti-bufling  legislation. 
Hon.  Emanuel  Celieb, 
House  of  Representatives, 
Washington,  B.C. 

Dear  Conobbssman  Celleb:  I  submit  herewith  a  statement  in  opposition  to 
the  pending  anti-busing  legislation  proposed  by  President  Nixon.  As  you  will  see, 
the  statement  has  been  signed  by  fifteen  members  of  this  Law  Faculty.  I  hope 
very  much  that  you  and  the  other  members  of  your  committee  will  give  the  state- 
ment serious  consideration; 
Sincerely, 

Bebnabo  Wolfman,  Dean. 

The  undersigned  law  teachers  are  strongly  opposed  to  the  two  bills  proposed 
by  President  Nixon  for  passage  by  Congress  on  the  subject  of  busing  of  school 
children.  We  believe  that  the  two  bills,  if  enacted,  would  sacrifice  the  enforcement 
of  constitutional  rights,  impair  the  functions  of  the  judiciary  under- a  rule  of 
law,  and  jeopardize  improved  schooling  for  many,  many  children.  More  specifical- 
ly, our  reasons  for  opposition  are  as  follows : 

(1)  The  Supreme  Ck>urt  declared  the  segregated  dual  school  system  unconsti- 
tutional in  the  Broum  case  18  years  ago.  For  much  of  that  period,  opponents  of 
the  Broum  decision  have  successfully  avoided  and  delayed  its  enforcement  Only 
recently  has  the  enforcement  process  achieved  any  momentum.  Enactment  of 
the  two  bills  at  this  time  will  certainly  be  seen— by  blacks  and  whites  alike— as 
a  major  break  In  the  Nation's  resolve  to  realize  the  constitutional  rights  of  black 
children  under  the  Broum  decision.  Moreover,  the  very  proposal  of  these  bills — 
especially  given  the  psychological  impact  of  the  President's  speech — will  seriously 
hamper  and  may  well  cripple  efforts  to  achieve  compliance  with  Broum  now 
underway. 

(2)  The  two  bills  call  for  a  very  substantial  change  in  the  standards  and  modes 
of  enforcement  of  Broum  by  the  courts.  Their  enactment  by  Congress  under  Sec- 
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tion  5  of  the  Fourteenth  Amendment  invokes  a  rarely  exercised  power  whose 
limits  are  not  at  all  clear.  Strong  doubts  of  constitutionality  exist,  with  consti- 
tutional lawyers  differing  as  to  the  outcome  if  the  bills  become  law  and  their 
legality  were  tested  in  the  courts. 

Whatever  may  be  the  scope  of  the  Congressional  power,  the  proposed  bill,^ 
clearl:.  would  misdirect  it.  The  President  is  encouraging  Congress  to  react  in  a 
panic  to  busing,  as  though  that  were  the  key  issue,  when  he  should  be  exercising 
his  leadership  to  calm  the  public  and  to  call  on  Congress  to  deal  with  busing  as 
one  aspect  of  a  comprehensive  program  for  ending  dual  systems  of  segregated 
schools.  This  failure  of  leadership  is  highlighted  by  two  key  facts.  According  to 
Administration  sources,  while  about  40%  of  the  Nation's  school  children  are 
bused  to  school,  at  most  1%  or  2%  of  this  total  are  bused  for  reasons  of  de- 
segregation. Secondly,  in  calling  for  an  expenditure  of  2.5  billion  dollars  on 
*'inner-city  schools,"  the  Administration  has  not  added  one  dollar  to  existing 
programs  or  proposals  it  has  previously  made.  The  net  effect  of  the  present 
proposals  is  to  cut  tack  shari)ly  on  existing  remedies  for  segregation  while  offer- 
ing little  or  nothing  in  their  place. 

(3)  The  two  bills  involve  a  needless  and  dangerous  disruption  of  the  proper 
relationships  between  the  President  and  the  Cougress  on  the  one  side  and  the 
Supreme  Court  and  other  federal  courts  on  the  other.  As  recently  as  one  year 
ago  in  the  Swann  case,  in  light  of  almost  20  years  of  experience  with  enforcing 
lirowfi,  the  Supreme  Courc  approved  of  court-ordered  busing  as  one  means  of 
di.<:establishing  ,dual  school  systems — a  means  which  in  particular  cases  might  be 
necessary  to  bring  about  a  unitary,  desegregated  school  system.  The  Court  did 
not  insist  that  busing  was  required  in  any  mechanical  way  or  that  its  disadvan- 
tages should  be  Ignored  by  federal  judges. 

The  President  has  suggested  that  lower  federal  courts  have  gone  beyond  the 
Supreme  Court — and  in  his  view,  improperly  so.  One  would  then  expect  the  Ad- 
ministration to  press  appeals  of  these  decisions  to  the  Supreme  Court,  and  perhaps 
to  ask  that  Congress  mandate  stays  of  execution  pending  th?  appeals.  Instead,  the 
Administration  presents  proposals  which  amount  to  a  declr.ration  of  no  confidence 
in  \hc  (-(^nrts  and  n  rcpudijUinn  of  what  they  have  done  under  the  Constitution 
and  \fiws  of  the  United  States.  If  we  take  the  President  at  his  word,  this  is 
premature  and  unnecessary.  It  risks  the  very  undermining  of  the  Supreme 
Courtis  standing  that  the  President  has  on  other  occasions  said  should  be  avoided. 

(4)  One  need  not  be  an  advocate  of  large-scale  busing  to  see  the  harms  and 
dancrers  in  the  proposed  scheme.  Serious  questions  about  various  aspects  of 
bn^^ing  have  been  raised  by  both  blacks  and  whites.  But  the  Administration  has 
nor  asked  Congress  to  regulate  alleged  excesses  of  busing  in  a  selective,  sensitive 
way.  Rather,  the  Administration  seeks  to  eliminate  all  busing  as  a  remedy  for 
desegregation  by  placing  rigid,  mechanical  limitations  on  it.  The  practical  effect 
is  that  busing  could  no  longer  be  used  even  as  a  minor  but  necessary  part  of 
a  desegregation  plan  that  emphasized,  for  example,  new  geographic  distriets, 
or  .school  pairings.  It  is  in  cases  of  this  kind  that  the  threats  to  the  enforcement 
of  Hroxcn  and  to  the  proper  role  of  the  courts  are  cleared. 

We  call  on  Congress  to  reject  the  two  proposed  bills  on  basing. 
Martin  J.  Aronstein  Clarence  Morris 

Paul  Bender  William  Nelson 

Paul  W.  Bruton  Covey  Oliver 

Martha  A.  Field  Hichard  Sloane 

David  Filvaroff  Edward  Sparer 

.Tefiferson  B.  Fordham  Balph  S.  Spritscer 

Dnniel  I.  Halperin  Bernard  Wolfman 

Howard  Lesnick 

University  of  Pennsylvania  Law  School 
Chairman  Cellkr.  This  morning  we  have  before  us  a  verv  dis- 
tin/xuished  inoml)er  of  the  administration,  the  Honorable  Elliot  L, 
Kif'liard.sonj  Secretary  of  the  Department  of  Health,  Education,  and 
Welfare. 

We  are  very  happy  to  have  you  here,  Mr.  Richardson.  Will  you 
please  identify  your  associates  for  the  record. 
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STATEMENT  OP  HON.  ELUOT  L,  RICHARDSON,  SECRETARY,  DE- 
PARTMENT OF  HEALTH,  EDUCATION,  AND  WELFARE,  ACCOM* 
PANIED  BT  DR.  SIDNET  P.  HARLAND,  U.S.  COMMISSIONER  OF 
EDUCATION;  STEPHEN  EUBZMAN,  ASSISTANT  SECKETART  FOR 
LEGISLATION;  WILMOT  HASTINGS,  GENERAL  COUNSEL;  STAN- 
LEY POTTINGER,  DIRECTOR,  OFFICE  FOR  CIVIL  RIGHTS;  AND 
CHRISTOPHER  T.  CROSS,  DEPUTY  ASSISTANT  SECRETARY  FOR 
LEGISLATION  (EDUCATION) 

Secretary  Kichardson.  Thank  you  very  much,  Mr.  CJhairman  and 
members  of  the  subcommittee.  I  am  very  glad  to  present  to  the  sub- 
committee my  associates.  On  the  far  right  the  Dir^ictor  of  the  Office 
of  Civil  Eights,  Mr.  J.  Stanley  Pottinger.  Ne^t  to  him,  the  Com- 
inissioner  of  Education,  Dr.  Sidney  P.  Marland.  On  my  immediate 
right,  the  General  Counsel  of  the  Depari^ment  of  HEW,  Mr.  Wilmot 
Hastings,  On  my  immediate  left  is  the  Assistant  Secretary  for  Legis- 
lation, Stephen  Kurzman,  and  on  his  left  is  the  Deputy  Assistant 
Secretary  for  Education  Legislation,  Mr.  Christopher  T.  Cross. 

I  have  what  I  hope  is  a  reasonably  brief  prepared  statement  which 
I  would  like  to  read  and  then  my  colleagues  and  I  would  be  glad  to 
respond  to  your  questions. 

Mr.  Chairman,  1  am  pleased  to  appear  before  this  committee  to 
explain  aspects  of  the  President's  recommendations  relating  to  a  tem- 
porarv  moratorium  on  new  or  additional  student  transportation  in 
school  desegregation  cases. 

Our  national  quest  for  equal  educational  opportunity  is  now  at  a 
crossroads.  Unfortunately,  our  attainment  of  this  objective  has  become 
mired  in  the  current  debate  on  the  busing  of  school  children  for  de- 
segregation purposes.  Surely  few  issues  of  domestic  policy  have  pro- 
duced so  much  heat  and  so  little  light. 

Nonetheless,  I  believe  that  there  is  general  agreement  that  we  must 
now  rechart  our  national  course.  We  need  time  to  think  the  issues 
Through,  rationally,  fairly*  and  with  ^reat  care.  The  issues  are  diffi- 
cult but  they  must  be  faced.  If  one  thing  is  clear,  it  is  that  we  cannot 
continue  the  current  degree  of  social  pressure  on  our  school  system. 

As  the  President  said  2  years  :igo : 

One  of  the  mistakes  of  past  policy  has  been  to  demand  too  much  of  our  schools : 
They  have  been  expected  not  only  to  educate,  but  also  to  accomplish  a  social 
transformation.  Children  in  many  instances  have  not  been  served,  but  used — 
in  what  all  too  often  has  proved  a  tragically  futile  effort  to  achieve  in  the  schools 
the  kind  of  multiracial  society  which  the  adult  community  has  failed  to  achieve 
for  itself. 

If  we  are  to  be  realists,  we  must  recognize  that  in  a  free  society  there  are 
limits  to  the  amount  of  government  coercion  that  can  rea0onably  be  used :  that 
in  achieving  depegregation  we  must  proceed  with  the  least  possible  disruption  of 
the  education  of  the  nation's  children;  and  that  our  children  are  highly  sensi- 
tive to  conflict,  and  hi^ly  vulnerable  to  lasting  psychic  injury. 

But  to  rechart  our  course  is  not  abandon  it,  not  to  lose  sight  of  our 
fundamental  objectives,  nor  to  break  faith  with  the  progi*ess  achieved 
since  Brotcn  v.  Board  of  Education  was  decided,  some  18  years  ago. 

The  problems  of  achieving  equal  educational  opportunity  have, 
themsolvos,  chanfrod  dnrin^r  those  18  years,  because  the  dual  school  sys- 
tems in  our  Southern  States  have  now  been  substantially  disestablished. 
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Let  us  put  aside  the  question  of  who  deserves  the  credit  for  this  prog- 
ress. Tlie  facts  are  that  in  the  11  Southern  States  since  1968,  the  per- 
centage of  black  cliildren  in  all-black  schools  has  dropped  from  68 
percent  to  9,2  percent  and  the  percentage  of  black  children  in  majority 
white  schools  has  increased  from  18.4  percent  to  43.9  percent.  More  of 
the  mmority  children  in  the  South  now  attend  effectively  integrated 
schools  than  those  in  the  North. 

Xow,  in  looking  at  the  distance  we  have  vet  to  travel,  we  find  a- 
whole  complex  of  problems  which  face  us  at  the  end  of  the  road  that 
Degan  with  Brown  18  years  ago.  We  face  the  vast  ghettos  in  our  large 
cities,  the  occasional  problems  of  in-school  discrimination,  the  few 
districts  that  still  operate  de  jure  segregated  systems,  the  widespread 
belief  that  remedies  have  been  imposed  that  harm  more  than  they 
nelp,  and,  above  all,  the  enormous  educational  disadvantages  afflict- 
ing our  poor  and  minority  children. 

As  we  look  to  the  future,  we  must  now  focus  much  more  specificallv 
on  education  itse.f :  on  assuring  that  the  opportunity  is  not  only  equaL 
but  adequate,  and  that  in  those  remaining  cases  in  which  deseffreffation 
has  not  yet  been  completed  it  be  achieved  with  a  greater  ser^tivity  to 
educational  needs.  ^ 

The  parents  of  all  children— black  and  white  alike— are  demanding 
more  and  better  education  from  our  school  systems.  They  are  not  aU 
convinced  that  our  schools  are  delivering  that  education.  They  have 
legitiniate  concerns  that  the  results  in  some  desegregation  cases  are  n<* 
educationally  sound  for  at  least  some  of  the  children  involved. 

We  must  reestablish  by  action,  not  words  alone,  the  primacy  of  the 
educational  objectives  which  underlie  the  original  Brown  cases  We 
must  reduce  our  reliance  on  the  transportation  of  students  l>etween 
schools  or  school  systems  as  a  tool  to  achieve  equal  educational  oppor- 
tunity. Transpor^tion  can  never  do  the  whole  job.  It  can  never  \vi\ch 
the  rrre  areas  of  our  cities  where  educational  deprivation  i^  the 
greatest..  ^ 

Tlie  choice  is  not  desegregation  or  compensatory  education.  Some- 
times, desegregation  improves  the  achievement  of  low-income  children- 
sometinies  it  does  not;  and  the  same  is  true  of  compensatory  education' 
mere  is  no  need  for  a  choice  between  these  two  approaches  to  eouar 
educational  opportunity.  But  there  is  a  need  to  encourage  local  plan- 
ning that  will  combine  and  coordinate  them  most  effectively  Any  locaF 
school  district  which  genuinely  seeks  to  solve  its  problems  of  educa- 
t^ional  deprivation  will,  I  trust,  achieve  that  part  of  the  pohitio,.  wlnVlV 
deseffrepition  can  achieve  by  desegregating  and  achieve  that  part 
which  will  persist,  because  of  poverty  and  environment,  through  sood 
compejisatorv  programs.  I  cannot  emphasize  too  stronglv  our  com- 
bined commitment  to  the  enforcement  of  constitutional! v  re<nuirod 
desegregation:  and  to  a  search  for  all  possible  means  to  improve  thft 
educational  opportunities  for  all  children. 

The  reestablishment  of  the  primary  of  educational  objectives  is  what 
the  measures  submitted  by  the  President  to  the  Congress  4  weeks  a<ror 
seek  to  achieve. 

The  whole  of  the  President's  program  for  action  is  describ(Kl  in  irreat 
detail  111  his  March  17  message  to  the  Congress.  I  need  not  repeat  that 
material  here. 

I  would  like  first  to  describe  the  President's  proposed  Student  Trans- 
portation Moratorium  Act  of  1972,  H.R.  13M6.  Its  piirpo.sc  is  to  give 
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the  Con<:;ross  tiino  to  consider  statutory  approadiosto  the  problems  of 
achioviiurp  iial  educational  opportunity,  appi'oaches  involving  less  em- 
phasison  student  assignment  plans  requiring  extensive  transporf,ation, 
1  believe  that  this  period  of  time  is  critical.  Without  a  breathing 
spell  during  which  the  Congress  and  the  country  can  rationally  address 
tliis  emotionally  charged  issue,  we  are  likely  to  face  a  continued  escala- 
tion of  concern  and  of  pressure  for  action  which  we  may  later  find 
unwise. 

We  do  not  need  more  emotion. 
We  do  need  to  quiet  fear. 

We  do  not  need  react've,  poorly  thought-out  legislative  actions. 
We  do  need  a  comprehensive,  carefully  thought-through  congres- 
sional enactment 

The  Congress  has  not  addressed  the  issues  of  school  dese<rrer^tion 
policy  in  any  systematic  fashion  since  1964.  And  even  then  it  did  not 
address  the  enormously  complex  problems  of  defining  appropriate 
remedies. 

TJie  complexity  and  difficulty  of  these  issues  should  not  be  under- 
estimated. We  will  have  to  deal  with  an  enormous  variety  of  school  sv«-: 
tems  and  great  diiferences  among  existing  and  proposed  desegregation 
plan?.  But  we  should  no  longer  stay  out  of  the  kitchen  for  fear  of  the 
heat.  The  President  has  offered  the  Congress  his  initial  proposals,  to 
start  the  process.  The  Congress  should  review  them  with  care,  should 
provide  a  fonmi  for  a  rational  debate  and  should  come  to  its  own 
judgment.  We  are  open  to  any  suggestions  for  improvements  in  our 
proposals.  We  are  seeking  the  best  answers,  not  just  smswei's  with  our 
ow!i  stamp. 

The  Congress  has  a  role  in  this  process,  a  role  made  explicit  by  sec- 
tion 5  of  the  14th  amendment.  The  need  for  uniform  and  consistent 
national  criteria  to  guide  the  development  of  remedies  in  desegregation 
cases  seems  to  us  to  be  abundantly  evident.  Those  criteria  can  only  be 
developed  by  congressional  action! 

"nurinir  this  period  of  deliberation  the  Congress  should,  in  aid  of  its 
own  jurisdiction  maintain  the  status  quo. 

These  are  the  reasons  we  request  speedy  enactment  of  the  Student 
Transportation  Moratorium  Act  of  1972.  If  we  stop  for  a  moment, 
if  we  dampen  the  fears  so  ev'^uent  among  our  people,  if  we  pvovide  a 
time  for  reassessment,  we  can  create  an  atmosphere  more  conducive 
to  a  serious  and  substantive  review  of  the  countrv's  policy  options  in 
this  area. 

The  moratorium  proposal  is  simple  in  design.  It  would  not  affect 
any  determinations  of  constitutional  rights.  Litigation  and  adminis- 
trative action  could  continue.  However,  new  desegregation  plans  en- 
tered after  enactment  would  be  stayed  durmg  the  moratorium  period, 
to  the  extent  they  involved  any  new  or  different  public  transportation 
of  anv  student.  At  the  expiration  of  the  moratorium  period,  all  plans 
stayed  to  that  extent  would  go  into  effect,  provided  they  met  the  new 
statutory  standards  which  we  have  proposed  for  enactment  bv  the 
Congress. 

Since  some  questions  have  arisen  as  to  the  effect  of  this  proposal,  let 
me  t^ke  a  moment  to  describe  both  the  effects  of  H.R.  13916,  and  some 
of  the  things  it  would  and  would  not  do. 
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The  moratorium  would  stay  every  order  which  required  the  public 
transportation  of  any  student  not  previously  transported  or  of  any 
student  who  previously  was  attending  a  different  school,  if  the  order 
was  entered  during  the  moratorium  period.  Thus,  it  would  have  no 
elFect  on  any  order  entered  before  its  effective  date. 

It  would  have  no  effect  on  changes  in  school  assignments  resulting 
from  natural  events  such  as  the  opening  of  a  new  school,  the  f^radua- 
tion  of  students  or  the  coming  to  town  of  new  families.  So  long  as  the 
natunxl  cliangos  occur  within  the  scope  of  any  existing  court  order  or 
title  VI  plan,  they  would  not  be  affected  by  the  moratorium. 

Tlie  moratorium  would  affect  only  the  student  transportation  aspect 
of  any  order  or  plan.  It  would  not  provide  a  stay  of  any  walk-in 
student  assipiment  remedy,  of  any  teacher- assignment  remedy,  or  of 
any  re^  edy  for  in-school  discrimination,  denial  of  equal  access  to  edu- 
cation programs  and  the  like. 

^  The  moratorium  would  affect  only  Federal  action.  It  would  not 
impact  on  State  court  proceedings,  State  administrative  proceedings, 
or  on  any  scliool  districts  voluntary  initiatives  toward  school  de- 
segregation, even  though  new  or  additional  school  transpoit{ition  is 
involved. 

The  moratorium  would  stay  all  new  Federal  orders  to  the  extent 
described.  Like  any  freeze  imposed  to  consider  the  subject  matter  in 
detail  on  its  merits,  it  does  not  attempt  to  define  exceptions  which  might 
otherwise  be  deemed  appropriate.  The  question  of  appropriate  limits 
is  the  very  question  to  be  addressed  by  the  Congress  pursuant  to  the 
President's  proposed  Equal  Educational  Opportunities  Act  of  1972, 
H.R.  13915.  The  moratorium  is  designed  only  to  preserve  the  status 
quo  for  the  period  of  i  )ngressional  deliberation. 

The  Acting  Attorney  General  has  already  described  some  of  the 
court-order  districts  wliich  could  be  affected  by  the  moratorium,  if 
promptly  enacted:  for  example,  Memphis,  Tenn.;  Austin  and  Dallas, 
Tex.;  Atlanta,  Ga.  The  HEW  districts  which  could  be  affected  are 
Prince  Georges  County  and  Wicomico,  Md. ;  and  Tift  County,  Ga. 

In  closing,  let  me  say  that  I  believe  it  critical  that  the  Congrei^o 
address  the  issues  of  equal  educational  opport.:r^tv  and  school  deseg- 
regation together  and  now.  We  must  move  forward  to  fulfil]  our 
national  commitment  to  equality  a  rational  and  orderly  fashion. 
We  need  uniform  natiuo.:!  «?fandards.  We  must  give  renewed  emphasis 
to  educational  values.  We  mu&i  d^(^ide  how  to  achieve  what  we  all 
know  we  must  achieve  for  all  our  children. 

But  to  address  these  issues  fairly  and  without  emotional  distortion, 
we  need  the  time  j^wvidcd  W  the  President's  moratorium  proposal. 
We  must  lower  our  voices  and  open  our  minds.  The  Congress  is  the 
only  appropriate  forum  in  which  these  grave  issues  of  national  policy 
can  be  addressed,  I  urge  enactment  of  the  moratorii^m  as  the  first 
stef)  in  this  difficult  process. 

That  concludes  my  statement,  Mr.  Chairman.  My  colleacrues  and  I 
will  be  glad  to  respond  to  the  questions  of  the  subcommittee. 

Chairman  Celler.  Mr.  Richardson,  as  you  know,  no  doubt,  a  peti- 
tion is  pending  which  seeks  to  dischai  ze  this  committee  from  further 
consideration  of  House  Joint  Eesolution  ^20,  a  ,)roposed  constitutional 
amendment  banning  busing. 
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On  February  7,  this  committee  wrote  to  you,  requesting  the  views 
and  comments  of  your  Department  on  House  Joint  Resolution  620 
and  a  number  of  other  proposed  amendments  to  the  Constitution. 

To  date  we  have  received  no  reply.  It  appears  that  the  President 
does  support  some  sort  of  constitutional  amendment  but  seeks  to  post- 
pone takmg  a  formal  position.  We  do  not  have  the  administration 
view  on  the  provisions  of  House  Joint  Resolution  620,  but  think  it 
would  be  helpful  to  the  committee  if  you  would  express  the  views  of 
your  Department  on  it. 

Mr.  Richardson.  Let  me  comment  first,  Mr.  Chairman,  that  the  only 
reason  you  do  not  have  a  report  from  my  Department  on  the  resolu- 
tion is  simply  that  during  this  interval,  the  administration  has  been 
developing  legislative  pi-oposals  which  are  now  before  the  Congress 
and  which  constitute  what  we  believe  is  a  reasonable  and  compre- 
hensive approach  to  dealing  with  the  problem. 

As  to  the  re  Jution  itself,  the  administration  has,  for  these  reasons, 
not  reached  a  formal  position.  We  have  said  that  we  believe  that  the 
best  way  of  dealing  with  the  problems  arising  out  of  the  excessive 
transportation  of  children,  while  at  the  same  time  furthering  the 
objective  of  equal  educational  opportunities,  is  to  pass  our  legislation, 
and,  if  you  do  this,  then  you  do  not  reach  these  constitutional  amend- 
ments. I  would  say  simply  for  myself,  as  I  have  said  before,  that  I  find 
the  various  resolutions  pending  "before  the  subcommittee  to  be  highly 
ambiguous.  One  reading  of  this  resolution  introduced  by  Congressman 
Lent  would  be  simply  that  it  is  merely  declaratory  of  the  Brown  case 
and  all  of  those  which  have  followed  it.  A  more  extreme  reading  on 
the  other  side  would  conclude  that  it  intended  a  complete  reopening 
or  could  bring  about  a  roniplotc  iwersion  of  any  or  all  desegregation 
orders.  Probably  neither  of  these  interpretations  is  within  the  intent  of 
the  sponsors  and,  yet,  the  fact  that  they  are  possible  interpretations  is 
illustrative  of  the  difficulty  of  dealing  with  this  problem  oy  means  of 
a  constitutional  amendment  rather  than  throusfh  the  comprehensive 
legislative  approach  which  the  administration  has  recommended. 

Chairman  Celler.  At  a  press  conference  which  you  heM  on  Feb- 
ruary Id,  1972,  you  were  quoted  as  saying  with  respect  to  House  Join* 
Resclution  620: 

This  amendment,  and  other  amendments,  could  have  the  effect  of  actually 
undercutting  and  rolling  back  the  measures  that  have  been  taken  to  dismantle* 
the  dual  school  systems  even  in  situations  that  did  not  involve  massive  trans 
portation  *  *  *  and  certainly  I  do  not  believe  that  the  Administration  wants  to 
bring  about  that  result. 

Ts  that  your  view  today  ? 

Secretary  Richardson.  Yes;  as  I  said  a  moment  ago,  that  is  a  pos- 
sible interpretation  of  the  aniendment.  It  could  also  be  interpreted  to 
}\ave  no  effect  at  all  because  it  was  me  ely  declaratory  of  Brovjn  and 
all  subsequent  decisions. 

I  am  simply  making  a  point  I  made  a  moment  ago  that  it  is 
ambiguous. 

Chairman  Celler.  I  take  it,  therefore,  that  you  do  not  think  too  well 
of  this  amendment. 

Secretary  Richardson.  I  do  not. 

Chairman  Celler.  Would  you  advise  that  we  vote  against  it? 
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Secretary  Richardsok.  If  I  were  a  member  of  the  subcommittee, 
I  would  vote  against  it,  but  I  do  not  believe  I  am  necessarily  the  best 
source  of  advice  to  the  subcommittee. 

Chairman  Celleh.  Mr.  Secretary,  can  you  give  us  information  as  to 
how  many  schoolchildren  will  ride  a  bus  to  school  this  year? 

Secretary  Richardson.  It  is  almost  19  million  children,  18.9  million 
for  the  I97I772  school  year. 

Chairman  Celler.  How  does  that  relate  to  the  total  enrollment  of 
schoolchildren? 

Secretary  Richardson.  43.5  percent  as  of  the  school  year  1970-71, 
which  is  the  last  for  which  we  have  national  figures. 

Chairman  Celler.  How  many  children  rode  a  bus  to  school  last  year? 

Secretar\'  Rtchardsox.  For  1070-71,  the  fi<rure  was  18.6  million. 

Chaiiman  Celler.  What  number  and  percent  of  pupil  busing  is 
attributable  to  desegregation,  if  you  know  ? 

Secretary  Richardson.  We  can  only  estimate  this  by  looking  at  the 
school  districts  where  there  have  been  desegregation  orders.  For  ex- 
ample, the  South,  where  the  most  desegregation  has  taken  place,  in 
1967,  liad  very  little  desegregation,  and  52.5  percent  of  the  pupils  in 
tlip  South  wpro  t  ransported  at  public  expense. 

In  1970,  when  a  significant  amount  of  desegregation  had  taken  place, 
5.5.5  percent  of  the  pupils  were  transported  at  public  expense.  That 
leaves  a  difference  of  e3  percent,  which  could  be  attributable  to 
despgi'egation. 

If  you  look  at  the  100  largest  districts,  the  picture  is  different.  Of 
conr^p,  tlic  problem  really  is  not  so  iruch  a  growth  problem  for  the 
South  as  a  whole,  because  in  some  districts  desegregation  wa??  accom- 
plished with  les3  busing  than  there  had  been  before. 

So.  if  you  look  at  the  picture  in  terms  of  the  situations  where  the 
busing  problem  has  been  acute,  you  can  identify  among  the  hundred 
largest  districts,  23  which,  in  1971,  had  desegregation  plans  and  69 
which  did  not  have  desegregation  plans. 

Of  the  remaining  six,  wc  have  no  data.  The  23  with  desegregation 
plans  had  an  average  7.5  percent  more  pupils  transported  in  1971  than 
m  1070.  The  69,  without  desegregation  plans,  had  0.7  more  pupils 
transported  in  1971  than  in  1970,  and  that,  I  think,  is  probably  a  more 
relevant  compari.son.  In  other  words,  about  10  times  greater  increase 
in  busing  in  the  large  districts  with  desegregation  plans  than  those 
without. 

I  also  have  here,  Mr.  Chairman,  a  tabulation  which  shows  districts 
which  have  had  very  substantial  increases  in  busing  as  a  result  of  de- 
segregation plans  ranging  from  the  27.3  percent  increase  in  Little 
Rock  to  14.5  percent  in  Alexandria. 

Mr.  Zelkxko.  Mr.  Secretary,  in  the  districts  in  which  vou  account 
for  the  largest  increases  in  busing  occurred — how  much  busing  took 
plnce  before? 

Do  you  have  figures  as  to  numbers  of  pupils  transported  before 
1970-71  in  those  districts  ? 

Secretary  Richardson.  Yes;  we  do.  In  the  districts  that  I  men- 
tioned, for  example,  where  there  have  been  substantial  increases,  we 
have  the  numbers  of  pupils  who  were  transported,  in  1970,  and  the 
number  who  were  transported  in  the  following  year  with  the  percent- 
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a<re  in  each  case.  This  shows  the  relative  gains  which,  as  I  said,  in  tliose 
districts  have  been  very  substantial. 

The  hi<rhost  has  been  in  I?alei<rh.  where  in  1970.  5.7  percent  of  the 
pupils  were  bused.  In  1971, 45.9  percent,  or  an  increase  of  40.2  percent 
in  that  year. 

Cliairman  Cellkr.  Would  you  care  to  submit  to  the  committee  the 
material  from  which  you  are  readin<r  ? 
Soi  retary  Kichardsox.  We  would  be  ^lad  to  do  so,  Mr.  Chairman. 
(The  information  referred  to  follows :) 


THE  10  SCHOOL  DISTRICTS  WITH  PUPIL  MEMBERSHIP  OVER  10,000  SHOWING  THE  GREATEST 
PERCENTAGE  INCPF.ASES  IN  PUPILS  TRANSPORTED 

School  district 

Total 
pupils  in 
membership 

Percent  of 
pupHs 
transported 

Little  Rock.  Ark 

1970....-..>..:..^:.:...>:.:..^....,.,^.^..^ 

24,  ^5* 

23. 306 

0  2 
27.5 

San  Franci«:o  City  Unif ,  Calif. 

-1.143 

91.150 
83.5S4 

-f-27.3 

7  4 

27  1 

Hillsborough' County,  Fla: 

1 970 J. .  ^ ^, . ..^^  ^^.^.^ 

-7,566 

105, 347 
101.298 

+1S.7 

28  4 
47.6 

Chatham  County,  Ga: 

1970. .:.                           .>>;-  .>  -  -  :--x->  «  •  ->  -  -  ->  -  -  ->     -  ->  -.<-  -  -.-  - 

-4.049 

40.897 
37.712 

+19.2 

4.1 
51  3 

Jackson^MSSD.  Miss: 

-3. 185 

30, 758 
29,627 

+1.-  2 

6  <) 
26.  £ 

Forsyth  County-Wmston/Salem  City,  N  C: 

1 970.           .,.                    '.»:-:-»  -  -.x-x-  -    -  ->       -»»:-  -:-  ->:->  ->  ->:.:-»  .... 

-1.131 

49,514 
47, 937 

4-19.6 

47.3 
76  / 

Greensboro  City.  N  C: 

-1,577 

32,291 
30.007 

+20  4 

33.0 
56.4 

Raleish  City.  N  C: 

1970.             .>x.  ->  .- .:. .-.            ->  -X--  -  w>:-  ..-:->x-  <^>>..x.:.>x>  .x.:.»x- . 

-2,284 

23.469 
22, 236 

+23.4 

5  7 
45.9 

Na-.h^ Me- Davidson  County,  Tenn: 

-1.233 

95.313 
88,190 

+40.2 

34.2 
48  9 

Alexandria  City.  Va: 

1970.....       .  .       ...  .  ,  .:. .  .....  .....  .  ...    ...  . 

-7, 123 

17.55S 
16,702 

+14.7 

10  3 
24.8 

-853 

-1-14.5 

Chainnan  Cklltjr.  Mr.  Secretary,  what  interpretation  would  you 
pive  to  the  expression  "extensive  transportation  of  students"  as' sot 
forth  in  so-called  finding  No.  1,  of  the  moratorium  bill,  the  first  find- 
ing! on  papre  1  of  the  bill  ? 

Secretary  KTCiiAiinsoN.  This  is  a  findin/]^  which  deals  with  the  verv 
kind  of  data  that  I  was  iust  citinpr  and  which  would  be  the  subject 
of  the  material  which  I  have  just  submitted  in  the  record.  The  best 
answer  T  think  is  that  same  tabulation  showing  very  substantial  in- 
creases from  1970  to  1971  in  communities  which  have  been  carrying 
out  dosogregation  orders  requiring  transportation. 

Chairman  Cklt.kr.  Of  the  largest  school  districts,  say  of  the  100 
larcrest  school  districts,  approximately  how  many  were  operating 
under  1971  desegregation  plans? 

ERIC 
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Secretary  Richardson.  There  were  23  of  the  100  largest  districts 
operating  under  new  desegregation  pjans  in  the  1971-72  year. 

Chairman  Celler.  Can  you  give  us  an  idea  of  the  purpose  of  the 
findings  set  forth  in  the  moratorium  bill,  pages  1, 2,  and  3  of  the  bill? 
Wliat  is  the  purpose  of  those  findings? 

Secretary  Richardson.  These  findings  are  contained  in  the  bill  to 
point  up  the  importance  on  the  part  of  the  Congress  of  dealing  with 
the  underlying  facts  that  have  led  to  the  President's  proposal  in  the 
fii^st  instance.  The  point  I  think  was  made  very  well  in  testimony 
bi>fore  this  subcommittee  yesterday  bv  Mr.  John  Doar  and  Mr.  Lloyd 
Cutler  in  which  they  point  out  that  the  constitutionality  of  the  mora- 
torium legislation  would  substantially  depend  upon  the  underlying 
facts. 

On  page  11,  for  example,  of  their  testimony,  it  is  pointed  out  that 
the  basis  for  the  constitutionality  would  depend  upon  "facts  con- 
vincingly establishing  the  necessity  of  a  moratorium  to  enable  Con- 
gress to  enact  standardized  and  nationwide  remedies  that  are  at  least 
equally  effective." 

An(i,  of  course,  that  is  essentially  what  I  have  been  testifying  to 
today. 

Chairman  CiirxER.  Of  course  these  findings  do  not  have  the  effect  of 
law. 

Secretary  Riciiardson.  They  would  have  the  effect,  however,  of  mak- 
ing clear  to  the  Supreme  Court  of  the  United  States  what  was  the 
underlying  basis  for  the  conclusion  of  the  Congress  in  its  wisdom  that 
tlicrc  should  be  a  temporary  stay  in  aidiiig  its  own  jurisdiction  to 
determine  what  the  consistent  long-range  remedies  for  excessive  bus- 
ing should  be. 

Chairman  Celler.  Finding  No.  1,  page  1,  line  7  through  10,  refers 
to  extensive  transportation.  Can  jou  furnish  any  specific  additional 
information  to  document  that  finding  ? 

Secretary  Richardson.  I  could  only  add  to  what  I  have  already 
given  the  sul)Committee,  what  you  might  call  anecdotal  information 
with  respect  to  particular  communities  where  the  increases  in  busing 
have  been  most  substantial.  For  example,  in  Winston-Salem,  the  long- 
est bus  ride  is  80  minutes  each  way. 

In  Jacksonville,  a  substantial  number  of  elementary  schoolchildren 
have  round  trips  that  average  2i/^  hours  a  day.  In  Tampa,  where  there 
was  a  19  percent  jump  in  busing,  the  school  transportation  budget 
went  up  by  80  percent  so  we  have  what  you  might  call  fragmentary 
information  that  is  illustrative  of  the  gross  picture  displayed  in  t^ie 
statistical  data  that  I  have  already  mentioned. 

(The  followinginformation  was  subsequently  submitted  by  the  De- 
partment of  IIEW:) 

The  foHowinff  pxainples  represent  the  extent  of  hardshli>s  that  these  particular 
districts  have  encountered  because  of  increased  transportation  ordered  by  Federal 
fourt^;.  It  should  \>e  noted  that  many  of  these  hardships  could  be  eliminated  with 
additional  buses  and  transi>ortation  funds. 

NASHVILLE,  TENN.< 

The  Federal  court  order  requires  the  busing  of  40.000  students,  28,000  are 
tran<iported  from  their  ori|?inai  school  zones  to  new  school  zones;  the  total  number 
of  now  sf  ndonts  busort  Is  15.00(;. 

Tho  tran^tiK^rfntion  mileage  will  approach  6  million  miles  compared  to  3  million 
milos  for  tho  1070-71  school  year. 
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In  order  to  meet  pupil  transportation  needs  required  by  the  court  order,  the 
high  school  day  was  shortened  from  7  hours  to  6  hours;  141  school  openings 
were  staggered  to  begin  at  20  minutes  intervals  from  7  a.m,  to  10  a.m.  Buses 
that  serre  schools  opening  at  7  a.m.  begin  their  routes  at  6:05  a.m.,  which  is  34 
minutes  before  sunrise.  Siu'^e  children  walk  to  pickup  points,  those  at  the  begin- 
ning of  the  route  may  be  on  the  streets  as  much  as  1  hour  before  sunrise.  On  late 
runs,  a  few  which  require  60  to  90  minutes  will  return  to  their  pickup  points  well 
after  sundown.  Those  elementary  children  on  late  shifts  who  live  V/2  miles  or  less 
from  school  will  be  walking  home  in  the  darkness.  (Note:  It  should  be  noted  that 
many  of  those  hardships  could  be  eliminated  with  the  additional  buses  and  trans- 
portation ftiuds  that  the  district  requested.) 

SATANITAH,  OA. 

The  school  system  Is  operating  under  two  Federal  court  orders,  One  for  the 
elementary  schools  and  one  for  the  secondary  schools. 

The  results  of  the  two  orders  made  it  necessary  to  transport  21,336  students 
to  and  from  school  daily.  This  is  an  increased  burden  on  the  transportation  sys- 
tem of  7,488  over  the  13,848  students  transported  during  the  school  year  1970-71. 

The  additional  busing  for  secondary  schools  require  52  extra  trips  per  day 
totaling  1,400  miles  per  day  or  189,280  miles  per  school  year  over  the  busing 
mileage  of  1970-71. 

The  additional  busing  for  elementary  schools  amounts  to  03  extra  trips  per 
day,  totaling  1,800  miles  per  day  or  340,200  miles  per  year. 

An  example  of  one  of  these  extra  trips  is  the  bus  leaving  Chatham  High  School 
in  the  city  at  7  a,m.  and  arriving  45  to  60  minutes  later  at  Beach  School  located 
at  Savannah  Beach. 

Thus  implementation  of  the  Savannah  court  order  increased  tmnsportation 
miles  by  529,^80  miles,  (Note:  It  should  be  noted  that  many  of  these  hardships 
^Idbe  eliminated  with  an  additional  61  buses  at  a  cost  of  approximately 
yt>49.000. ) 

TAMPA,  FLA. 

oo^ii?^  1971-72  the  Hillsborough  County  schools  transported  approximately 
f  o  s^"^^"^  ^  rural  areas  of  the  school  district  Now  in  addition  to  these 
32,000,  another  25,000  students  are  being  transported  because  of  the  court  order 
requiring  the  desegreiration  of  the  school.^. 

Some  of  the  schools  begin  classes  as  early  as  7  a,m,  and  others  begin  as  late 
as  9:30  a.m.  Some  school  dismiss  students  as  early  as  12  noon  and  others  a<« 
late  as5p,m, 

JACKSONVILLE,  FLA. 

The  court  order  increased  the  number  of  transported  students  from  33,870  in 
1969  to  65,000  in  1972,  The  number  of  buses  increased  from  200  to  411,  There  are 
a  j^ew  round  trip  bus  rides  that  total  2%  hours  per  day. 

PALM  BEACH,  FLA. 

The  court  order  increased  the  number  of  transported  students  from  17,758  to 
31,209.  The  number  of  buses  increased  from  328  to  641, 

COLUMBUS,  OA, 

Transportation  routes  for  students  attending  Banchard  Elementarv,  Carver 
High,  and  Carver  Elementary  have  been  extended  15  to  16  miles  coming  and 
going.  These  bus  routes  Average  45  to  55  minutes  one  way.  The  total  nuaber  of 
transported  students  increased  from  10.649  to  14,238, 

WI5ST05-SALLM,  X.C, 

The  number  of  transported  students  Increased  from  17,876  to  22^300.  The 
longest  time  on  a  particular  bus  is  80  minutes, 

CHABLOTTE-MECKLENBUBO,  79.C. 

The  number  of  transported  students  Increased  from  22,028  to  87,867,  The 
aggregate  mlle.«<  increased  from  2  million  to  3.7  million.  The  longest  bus  ride  on 
a  particular  but  Is  90  minutes, 
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Mr.  Zelenko.  Mr.  Secretary,  the  Civil  Rights  Commission  testified 
2  days  ago  and  said  that  such  evidence,  however,  is  only  anecdotaL 
For  example,  in  Charlotte-Mecklenburg,  as  a  consequence  of  the 
desegregation  order  there,  bus  trips  were  cut  to  a  maximum  of  35^ 
minutes. 

Similarly  in  Richmond,  the  Civil  Rights  Commission  testimony 
2  days  ago  before  the  Committee  on  Education  and  I^bor  suggests 
that  the  average  bus  ride  would  be  about  30  minutes,  which  is  less 
than  current  average  in  the  adjacent  districts  involved  in  the 
litigation. 

Regarding  busing  in  Alabama,  dese^gation  of  schools  the  Civil 
Rifi^hts  Commission  testified,  resulted  m  1  million  fewer  passenger 
miles. 

Are  you  suggesting  to  the  committee  that  finding  No.  1  applies 
uniformly  throughout  all  desegregated  school  districts  or  only  in 
some? 

SecretaiT  Richardson.  Certainly  not  in  all  and  clearly  only  in  some. 
The  desegregation  accomplished  to  date  in  formerly  de  jure  school 
districts  has  largely  been  accomplished  without  additional  busing* 
But.  the  problem  with  which  our  legislation  is  concerned,  and  the 
problem  with  which  we  are  asking  the  Congress  to  deal,  is  the  prob- 
lem that  arises  in  those  situations  where  there  has  been  very  substan- 
tially increased  busing  and  where  the  amounts  of  time  and  distance 
involved  have  been,  we  believe,  excessive. 

Chairman  Celler.  Would  it  help  your  recollection  if  I  call  your 
attontion  to  the  fact  that  you  maJe  the  following  statement  on 
March  27  to  the  House  Committee  on  Education  and  Labor  as  follows, 
on  this  subject: 

We  do  not  have  clear  data  indlcatire  of  the  precise  increase  in  the  quantity 
of  busing  which  has  been  brought  about  by  desegregation  orders. 

About  2  weeks  ago  you  made  that  statement. 

Secretary  Richardson.  That  is  because,  within  any  given  district, 
it  is  impossible  to  be  definitive  as  to  the  precise  proportion  of  an  in- 
crease in  busing  that  is  attributable  to  a  desegregation  order  and 
what  i)roportion  of  it  might  have  occurred  anyway. 

In  the  comparison  I  gave  a  moment  ago  as  among  23  largest  districts 
which  have  carried  out  desegregation  orders  and  69  that  have  not,  I 
ointed  out  that  there  had  been  a  0.7  percent  average  increase  in 
using  in  the  69  that  are  not  carrying  out  desegregation  orders,  and 
7.5  percent  increase  in  those  that  are. 

Well,  this  suggests  that  there  would  have  been  some  increase  at  least 
0.7  percent,  in  the  districts  that  are  carrying  out  desegregation  orders, 
and  what  I  meant  was  that  we  cannot  give  you  a  precise  breakdown 
within  any  given  district  as  to  the  amount  of  the  increase  that  would 
have  occurred  anyway. 

Mr.  Zelexko.  Mr.  Secretary,  2  months  ago  the  committee  requested 
of  the  Department  data  such  as  the  tvpe  you  are  discussing  now.  In 
a  letter  dntcd  March  7,  signed  by  Mr.  Pottinger,  Director  of  the  Office 
of  Civil  Rights,  in  discussing  23  of  the  100  larjgest  districts  that  have 
transported  pupils  and  had  an  increase  in  busing  because  of  desegre- 
gation, is  this  statement : 

As  indicated,  28  of  these  districts  underwent  new  student  desegregation  )n  the 
1971-72  year>  according  to  our  knowledge.  We  would  caution,  however,  that  ftl- 
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thou^rh  desefrregation  may  have  influenced  the  transportation  trend  in  these  cases, 
it  IS  also  possible  that  other  factors  may  have  had  a  bearing,  such  as  changes  in 
total  enrollment  and  in  the  educational  programs  offered  in  the  districts. 

Mr.  Secretary,  liow  mucli  busing  must  tliere  be  to  be  extensive  ?  How 
much  busing  is  excessive  ? 

Finding  1  saj^  "There  has  been  extensive  busing."  Wliat  is  the 
standard  you  suggest  this  committee  apply? 

Secretary  RicHAnusox.  May  I  comment  first,  Mr.  Zelenko,  on  your 
earher  observation  whicli  i.s,  of  course,  essentially  what  I  just  said  to 
tlie  subcommittee.  But  I  would  add  further  that  the  inference  that  the 
greatest  i*elative  increase  in  busing  in  these  districtvs  wliich  is  attribut- 
able to  desegregation  orders  is  pointed  out  by  the  comparison  that  I 
ga\  e  you. 

But^  anotlier  point  needs  to  be  made  in  commenting  on  Mr.  Pot- 
tinger's  reference  to  the  fact  that  one  would  need  to  look  at  factors 
otlier  tlian  merely  tlie  number  of  children  involved  in  busing  in  the 
di.stricts. 

We  liaye  done  that  since  that  letter  was  submitted  to  you.  It  turns 
out  tliat  in  every  single  one  of  the  large  communities  in  the  South  in 
tlie  tabulation  I  gave  you  earlier  where  there  have  been  major  increases 
m  busing,  there  has  b'-en  a  decline  in  total  enrollment.  This  is  an  edu- 
cational byproduct  of  massive  busing  which  we  ought  to  take  into 
consideration. 

On  the  question  of  hcrr  much  is  too  much,  the  best  approach  we  have 
})een  able  to  make  is  to  say  that  with  respect  to  elementary  school- 
childmi,  we  should  look  at  the  past  practice  of  the  district,  and  that 
tlie  Congress  can  and  should  appropriately  e.^tablish  averages  as  a  limit 
since  our  studies  indicate  that  substantial  if  not  complete  desegrega- 
tion, can  ordinarily  be  accomplished  without  increases  in  aggregate 
busing  of  elementary  and  secondary  schoolchildren. 

With  respect  to  children  in  the  secondary  schools,  we  would  ask  the 
Congress  to  agree  with  us  that  the  courts  should  be  required  by  legisla- 
tion under  section  .5  of  the  14th  amendment  to  exhaust  all  alternatives 
before  requiring  any  additional  busing.  Then  such  busing  would  be 
subject  to  tlie  absolute  limitation  that  the  additional  busing  may  not- 
paraphrasing  tlie  Swann  case— impinge  upon  the  education*  or  ad- 
versely affect  the  health  of  the  children  involved. 

We  have  given  u  lot  of  thought  to  more  precise  yard.sticks  and  have 
felt  that  this  would  not  be  as  practical  a  way  to  do' it  as  the  way  which 
IS  ordered. 

But,  as  I  also  said  in  my  te.stimony,  we  invite  the  Congress  to  par- 
ticipate in  the  p.-ocess  of  establishing  this  kind  of  uniform  standard. 
We  think  that  there  is  a  need  to  do  this.  We  think  that  the  Supreme 
Court  of  tiu.  United  States  itself  in  the  ffwann  case  virtually  invites 
congressional  participation  in  the  establishment  of  consistent  rational 
limits. 

Cliairman  Cfxlkr.  Mr.  Secretary,  finding  No.  2,  page  2,  lines  1 
through  8,  claims  that  businp:  has  caused  .^^ubslantial  hardships  and 
has  impinged  on  the  educational  proce.s.ses. 

Again,  can  you  furnish  the  committee  with  spiecific  information  to 
'  xMiment  that  finding? 

Secretary  RTGTTARnsON'.  I  can  again,  of  cour.se,  and  this  is  the  sort  of 
thing  that  comes  clear  most  graphically  in  a  specific  situation.  For  ex- 


1211 


ample,  Xasliville  where  the  Federal  court  order  requires  the  busing  of 
4i),U0O  ^students. 

Air.  Zelknku,  That  wos  an  HEW  plan,  was  it  not,  Mr.  Secretary? 

Socretary  Riciiakdson.  No;  it  was  a  court  plan  developed  on  the 
basis  of  advice  from  experts,  including  people  at  HEW.  But  we  have 
made  A  ory  clear  in  this  situation  that  the  plan  is  not  a  plan  that  we  pro- 
posed or  developed.  It  is  the  judge's  own  plan. 

For  the^l97l--72  school  year,  busing  mileage  is  approximately  double 
the  11)70-71  mileage.  It  has  gone  from  3  million  to  6  million  miles.  In 
order  to  do  this,  the  high  school  day  has  been  shortened  from  7  hours 
to  6  hours.  141  school  openings  were  staggered  to  begin  at  20-minutc  in- 
tervals from  7  a.m.  to  10  a.m.  Buses  that  serve  schools  opening  at  7  a.m. 
begin  routes  at  6 :05  a.ni.  Since  children  walk  to  pickup  points,  those  at 
the  begmning  of  the  route  may  be  on  the  street  as  much  as  1  hour 
l>eforo  sunrise.  On  late  runs,  a  few  of  which  require  60  to  00  minutes, 
they  return  to  their  pickup  points  well  after  sundown.  Elementary 
children  on  late  shifts  who  live  a  mile  and  a  half  or  less  from  school, 
will  be  walking  home  in  darkness. 

In  Savannah,  to  take  another  example,  the  additional  bushig  for 
secondary  school  requii-es  52  extra  trips  a  day  totaling  1,400  miles  a  dav 
or  18J),()00  miles  above  the  previous  year.  Iii  one  of  these  trips,  the  bus 
leaves  Chatham  High  School  in  the  city  at  7  a.m.,  and  arrives  45  min- 
utes to  an  hours  later  at  the  Beach  School  at  Savannah  Beach. 

In  .short,  what  we  have  is  a  situation  that  helps  to  account  for  the 
fact  that  people  see  in  these  

Chai  nnan  Ckllkr.  Are  there  a  great  many  other  such  cases  or  is  that 
the  only  one  you  have?  I  a.«k  that  because  you  stated  in  a  letter  to  me, 
Mr.  Secretary— or  rather  HEW  stated  in  a  communication  dated 
March  7,  1072: 

We  do  not  maintain  information  which  would  indicate  the  average  time  spent 
in  transit,  and  average  distance  traveled  by  public  school  student.^s  transported, 
either  on  a  di^trict-by-district  basis  or  on  a  statewide  basis. 

Secretary  Richaudsox.  That  is  true,  Mr.  Chairman.  What  we  have 
done  IS  to  develop  information  about  those  situations  we  knew  about 
where  the  coiut  orders  are  mo.st  far-reachin^r. 

I  think  it  is  impoi*tant  to  emphasize  to  the  committee  that  what  wo 
are  a.skiii^r  the  committee  to  do  is  to  legislate  in  a  situation  that  has 
aroused  a  ^reat  deal  of  coiiccni.  What  has  liai)pened  in  the  past  after 
alh  IS  only  illustrative  of  a  trend. 

Chairman  Ceixer.  We  are  a.sked  to  sanction  or  rather  to  subscribe  to 
certain  findings  which  result  from  things  that  have  happened  in  the 
pa.st. 

Seci*etary  RiriiARnsox.  This  is  true,  Mr.  Chairman,  but  the  relevance 
of  the  findiii^rs  is  the  need  to  e.stahlish  a  clean  rational,  and  uniform 
.standa  rd  for  determining  the  extent  to  which  a  local  educational  agency 
i.s  required  to  assign  and  transport  children  and  discharge  its  obliga- 
tion under  the  14th  amendment. 

If  you  were  to  draw  a  cni-vc  and  project  the  trend  that  is  develop, 
ing,  yoii  would  then  see  why  so  many  communities  that  have  not  vet 
been  struck  by  extensive  busmg  orders  are  saying  that  something  ought 
to  Im  done,  and  what  wc  are  saying  to  this  subcommittee  is  that  this 
sonietliiiig  that  ought  to  be  done''  can  better  l)e  done  by  uniform  and 
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consistent  rules  tlian  by  allowing  the  extent  of  busing  to  depend  iii>on 
the  individual  orders  of  individual  judges,  not  attempting  to  apply 
any  consistent  standard. 

Mr.  Zelenko.  Mr.  Secretary,  will  the  proposed  moratorium  bill 
jiermit  the  Federal  courts  to  modify  the  Nashville  order  if  new  or  addi- 
tional busing  resulted  ? 

Secretary  Richardson.  The  moratorium  bill  is  only  a  bill  designed 
to  give  the  Congress  the  opportunity  to  develop  standards.  As  soon 
as  tliose  standards  have  been  enacted,  the  moratorium  bill,  by  its  t^nns, 
•would  terminate. 

3£r.  Zelekko.  But  there  is  now  an  attempt  remand  the  c^ise  to 
the  district  court  in  Nashville  to  seek  a  reduction  in  the  amount  of 
busing.  Would  siicli  an  order  ha  enforceable  under  the  moratorium 
if  it  "directly  or  indirectly''  ordered  children  to  schools  other  tiian 
the  ones  they  were  being  transported  to  imder  the  previous  oider? 

Secretary  Richardsox.  The  moratorium  would  presumably  alfect 
any  new  order.  Now,  I  am  not  prepared  without  analysis  of  the  plead- 
ings to  characterize  in  this  case  a  resulting  order  or  a  possible  order 
or  a  new  order. 

Mr.  Zelexko.  Mr.  Kleindicnst  was  asked  this  question  yesterday: 
It  would  help  the  committee  to  know  how  the  moratorium  would 
affect  the  Nashville  case  where  the  Grovernment  has  sought  to  have  the 
case  remanded  by  the  appellate  court.  Would  the  moratorium,  in  fact, 
deny  relief — that  is,  a  reduction  of  busing— if  the  resulting  order 
shifted  children  to  schools  other  than  to  tlie  ones  they  presently  are 
being  transported  ? 

Secretary  Richardson.  In  the  light  of  your  interest,  we  will  be 
glad  to  furnish  you  further  response  to  that  question. 

(The  response  referred  to  follows :) 

If  tho  court  in  XashvUle  had  to  enter  a  fonnal  order  that  the  school  h^fird 
must  reduce  busing,  the  Moratorium  would  ai>ply  and  the  order  bt*  stayed,  l^one- 
theloss,  this  re'^ult  may  be  avoidable  by  the  exercise  of  lawyer*s  ingenuity.  For 
example,  if  XashviHe  found  a  way  to  reduce  busing  within  the  general  outlines 
of  the  pre.<5ent  plan*  in  a  manner  agreeable  to  the  court,  it  presumably  <!ould 
do  so  voluntarily,  without  any  new  order.  Thus,  the  reduction  in  husiiig  could 
be  accoini>lished  despite  the  Moratorium. 

Chairman  C?:i.lek.  Mr.,  RiHiardson.  with  reference  to  finding  No.  2 
Trhlch  declares  that  dese^rrepation  has  required  transportation  in  ex- 
cess of  that  reonired  to  dosepregate.  what  examples  can  your  Depart- 
ment furnish  to  substantiate  tliis  finding  ? 
Secretary  Richardson.  Oflon  in  excess  of  that  necessary  to  accom- 
lish  desegregation.  That  finding  is  in  our  judgement  best  reinforced 
y  tlie  study,  which  we  have  referred  to  from  time  to  time,  called  "The- 
Lambda  Stud,,''  wliich  was  undertaken  at  our  request  in  order  to 
determine  what  minimal  amounts  of  transportation  were  necessary  in 
<)rd(M'  olTectively  to  carry  out  a  desegregation  program. 

This  study  indicates  that  it  is  possible  in  most  situations  to  do  this 
witliout  substantially  increased  busing.  The  point  here  is  that  there 
luu  e  been  situations  in  which  we  think  that  more  busing  has  been  con- 
ducted than  was  necessary  or  desirable,  taking  into  account  the  educa- 
tional objectives  of  the  desegregation  process. 

yU\  ZfXENKO.  Mr.  Secretary,  can  those  instances  be  identified  for  the 
record  ? 
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Secretary  Richardson-  They  are  essentially  the  kinds  of  instances 
that  we  have  refererd  to,  but  we  would  be  glaS  to  furnish  the  Lambda 
study,  which  deals  with  44  cities,  to  the  committee. 

Chainnan  Celler.  Mr.  Richardson,  apparently  the  busing  mora- 
torium is  predicated  ou  the  finding  of  potential  harm  to  children 
caused  by  busing;  for  example,  finding  No.  2. 

Does  the  bill  prevent  new  busing  only  if  it  is  shown  to  be  injurious 
or  cause  a  hardship,  or  does  the  freeze  or  moratorium  apply  to  any 
busing  whether  or  not  it  imposes  a  hardship  ? 

Secretary  Richardson.  The  freeze  would  apply  to  anv  new  busing. 

We  gave  a  good  deal  of  thought  as  to  whether  to  include  in  the 
moratorium  bill  the  ;?ame  kind  of  limitations  that  are  included  in  the 
subsequent  legislatioi;,  the  Equal  Educational  Opportunities  Act. 

We  thought  that,  pince  the  purpose  of  the  moratorium  would  be  to 
enable  the  Congress  ;o  deliberate  upon  the  question  of  what  the  sub- 
stantive limits  ougHt  .0  be,  the  freeze,  thereiore,  should  apply  to  any 
new  busing,  so  that  th'^  Congress  would  not  bo  required  simultaneously 
to  address  the  desirability  of  a  freeze  and  the  question  of  what  the 
substantive  limits  should  be. 

Cliairinan  Celleh.  Another  ground  set  forth  in  the  findings  for 
the  busing  freejce  is  that  school  districts  may  be  required  to  expend 
large  amounts  of  funds  for  transportation,  f)  oes  the  proposed  freeze 
only  apf)ly  where  additional  financial  investments  would  oe  required, 
or  does  it  apply  whether  or  not  greater  financial  resources  must  be 
used  ? 

Sp.Totarv'  Richardson'.  The  latter,  Mr.  Chainnan.  It  would  apply 
regardless  of  any  expenditure,  because  its  function  is  to  enable  the 
Congress  to  decide  what  more  substantive  remedy  or  limitation  should 
be  applied.  It  is  analogous  to  decisions  of  the  courts  in  aid  of  a  court's 
jurisdiction.  The  United  Mine  Workers  case  is  probably  the  most 
conspicuous  example.  There  it  was  held  that  a  court  was  justified  in 
ininishing  defendants  for  contempt  of  an  injunction  which  the  court 
was  ultimately  detorminod  to  have  no  constitutional  antl^ority  to  issue, 
hut  the  Court  could  invoke  contempt  in  aid  of  its  own  jurisdiction  to 
determine  that  jurisdiction. 

Now,  what  we  are  saying  to  the  Congress  is  that  the  Congress  has 
an  equal  right  to  freeze  the  status  quo  while  it  is  exercising  its  un- 
denied  le;rislative  authority  under  the  14th  amendment  to  determine 
what  legislative  limits  should  be.  But  we  say  in  the  meanwhile,  we 
ought  to  freeze  any  new  transportation  because,  by  definition,  the  ques- 
tion addressed  to  the  Congress  is,  what  more  specific  lunitations  should 
be  imposed? 

Mr.  Polk.  On  this  point,  I  would  like  to  ask  the  Secretary  if  he  could 
.supply  a  single  case  where  the  court  has  granted  relief  as  a  preliminary 
injunction  greater  than  that  which  the  i)laintilf  sought  on  the  merits? 

Seci'etary  Richardson.  In  every  case  in  eauity  where  a  court  issues 
a  temi)orary  restraining  order  against  furtner  action,  the  court  has 
open  to  it,  in  equity,  the  whole  range  of  possible  remedies.  The  court  is 
not  restricted  to  the  relief  sought  by  a  petitioner.  Its  function  in  equity 
is  to  frame  a  remedy  designed  to  deal  with  the  issue  at  hand,  and  it 
would  obviously  require  a  search  of  authorities. 

In  fact,  I  might  suggest  to  my  good  friend,  the  Acting  Attorney 
General,  if  the  committee  wishes  to  have  such,  that  they  might  supply 
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tho  legal  citation  for  this,  but  it  does  not  seem  to  be  surprising  at  all 
that  a  court  may  simply  say  that  no  further  action  in  this  matter  until 
we  decide  what  should  be  done  about  it,  and  then  decide  that  what 
should  be  done  about  it  may  be  in  some  respect  more  far  reaching  than 
the  petitioner  who  brought  the  matter  to  the  equity  court  anticipated, 

Mr.  Polk.  That  is  certainly  true.  But  what  about  a  situation  where 
the  plaintiff  is  seeking  relief  on  the  merits,  relief  which  is  not  so  far 
reaching  as  that  sought  by  way  of  a  preliminary  injunction  ? 

Secretary  RicirARDSON.  I  would  say  this  committee  that,  if  the 
comniittee  is  prepared  to  conclude  that  our  substantive  limitations  are 
meritorious  and  limit  the  moratorium  to  the  terms  of  those  substantive 
limitations,  this  would  be  a  reasonable  way  to  proceed.  We  did  consider 
submitting  moratorium  legislation  along  these  lines.  The  only  reason 
we  did  not  wa.s  the  one  I  stated  earlier,  which  is  that  we  think^^that  tho 
Congress  should  have  the  opportunity  to  consider  whether  more  or  less 
than  we  had  proposed  is  the  ultimately  desirable  solution. 

If  Congress  was  piepared  to  enact  substantive  legislation  immedi- 
ately, of  coui-se  there  would  be  no  need  for  the  moratorium;  and,  by 
defiiiition,  the  moratorium  would  not  apply  anyway  since  it  would  ex- 
pire upon  enactment  of  such  legislation. 

Chairman  Celler.  Mr.  Richardson,  may  I  ask  you  to  turn  to  page  10 
of  your  statement,  the  paragraph  at  the  bottx)m,  where  you  state :  "At 
the  expiration  of  the  moratorium  period,  all  plans  stayed  to  that  extent 
would  go  into  effect,  provided  they  met  the  new  statutory  standards 
which  we  have  proposed  for  enactment  by  the  Congress." 

What  you  mean  is  provided  the  bill  that  has  been  referred  to  the 
other  committee  passes,  am  I  correct  ? 

S^»crotary  RinrARDsox.  Yes,  or  more  precisely  still,  Mr.  Chairman, 
the  bill  declared  by  the  Congress  to  be  the  legi.siation. 

Chairman  Cei.ler.  Rut  suppose  no  such  bill  is  passed,  and  you  have 
only  the  moratorium,  then  what  happens  ? 

S^ecretary  Riciiardsox.  Then  it  expires,  at  least  we  have  proposed 
that  it  should  expire,  on  July  1, 1073. 

Chairman  Ceu.kr.  What  would  happen  to  the  school  districts,  in 
which  there  had  been  a  freeze  on  implementing  desefrrecation  plans? 
What  would  be  the  effect?  ^       ^  i 

Secretiiry  Richardsox.  The  orders  that  have  been  stayed  would  go 
into  effect. 

Chairman  Celler.  And  there  would  be  no  new  standards  to  replace 
the  old  regimes,  is  that  it  ? 
Secretary  Rtciiardsok.  That  is  right. 

Mr..  Zei  .ENKo.  It  is  not  ouite  clear,  Mr  Richardson,  because  vonr 
statement  on  page  10  implies  that,  if  the  moratorium  is  enarted, 
school  districts  and  courts  should  be  on  notice  to  follow  the  standards 
proposed  in  the  administration's  substantive  bill.  It  suggests  that 
only  plans  that  comply  could  go  into  effect  after  the  moratoriunu 
whether  or  not  the  substantive  legislation  is  enacted.  As  a  i)ractical 
matter,  do  you  think  that  would  occur  ? 

Secretary  Richardson.  I  am  not  sure  that  I  follow  the  question. 

Afr.  Zelenko.  A^^lat  standards  would  cruide  the  courts  in  the  de- 
velopment of  school  desegregation  plans  if  the  moratorium  bill  were 
enacted  ? 
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Secretary  Kiciiaudsox.  Well,  here,  of  course,  the  coui'ts  would  pre- 
sumably follow  the  sense  of  what  the  c^^vrent  law  is. 

I  suppose  a  judge  might  consider  aii<^*^^'»<^'ves  dependino;  (a)  on 
his  assessment  of  the  likelihood  of  congressional  action  and  (b)  his 
view  of  the  constitutionality  of  such  action  perhaps  as  a  way  of  decid- 
ing how  to  deal  with  the  situation.  I  think  all  M  e  need  to  saj  is  that 
the  court  would  be  likely  in  the  interval  to  proceed  on  the  basis  of  cur- 
rent law  since  it  cannot  know  what  Congress  is  ultimately  going  to 
do  until  Congress  has  acted. 

Mr.  Zelenko.  So  the  language  on  page  10  which  says  "provided 
they  met  the  new  statutory  standards"  is  not  quite  accurate. 

Secretary  Richardson.  No,  it  is  not,  in  the  sense-  you  have  used  it. 
What  it  does  is  to  tell  us  of  a  process  which  would  involve  some 
modification  of  the  order  in  the  light  of  congres.sional  action  as  soon 
as  that  action  had  l^ecome  final. 

C'huirman  Cei^i^er.  Mr.  Hunirate. 

Mr.  HrNGATE.  Thank  you.  Mr.  Chainnan. 

Mr.  Secretary,  on  page  14  of  your  statement,  we  are  urged  to  open 
our  minds.  I  think  I  have  heard  that  exhortation  before.  A  fellow  said 
the  last  time  he  lowered  his  voice,  they  raised  his  taxes. 

On  j>age  4-,  you  state:  "*  *  *  the  few  districts  that  still  operate  de 
jure  segregated  system."  Mr.  Secretarj',  how  many  such  districts  are 
there  in  the  United  States? 

Secretai-y  Richardson.  Well,  may  I  say  in  preface  to  the  answer  that 
in  schools  in  States  which  never  had  legislation  requiring  a  dual  school 
system,  the  question  of  w*hether  or  not  there  has  been  de  jure  segrega- 
tion may  be  subject  to  investigation  or  a  court  finding.  Putting  those 
situations  aside,  since  we  obviously  do  not  know  about  them  en  masse, 
there  are  about  68  former  dual  school  systems  with  remaining  student 
assignment  problems.  These  constitute  under  4  percent  of  the  total 
number  of  school  districts  which  have  had  former  dual  school  systems. 

To  put  it  the  other  way  around,  more  than  96  percent  of  all  school 
systems  that  were  formerly  illegally  segregated  have  been  desegre- 
gated. 

Mr.  HuxoATE.  And  we  have  4  percent  that  are  still  operating  de  jure 
segregated  systems. 

Secretary  Richardson.  Yes. 

Mr.  IIuNGATE.  Where  would  those  be  located,  by  States,  Mr.  Secre-, 
tarv? 

Secretary  Richardson.  May  I  ask  Mr.  Pottinger  to  answer? 
Mr.  Pottinger.  Mr.  Congressman,  may  we  supply  that  for  the  rec- 
ord ?  We  do  have  the  information. 
Mr.  HuNOATi-:.  What  would  be  a  reasonable  time  ? 
Mr.  Po  mNOER.  I  think  we  can  do  it  tomorrow. 
Mr.  IIuNGATE.  Fine.  Thank  you. 
(The  information  requested  follows:) 

At  present  we  estimate  that  there  are  approximately  68  former  dual  school 
systems  in  the  17  Southern  and  Border  States  which  have  heen  contacted  about 
the  need  to  adopt  additional  student  assignment  measures  under  Title  VI  of 
the  Civil  Rights  Act  of  1904,  or  where  there  is  a  possibility  of  additional  student 
assignment  measures  as  a  result  of  Federal  court  action  to  which  the  Depart mont 
of  Justice  may  or  may  not  be  a  party.  The  States  involved  are:  Alabama,  Dehi- 
ware.  Florida.  Georgia,  Kansas,  Kentucky,  Tvfjuisiana.  Marjiand,  Mississippi,  Mis- 
souri, North  CaroUna,  Oklahoma,  South  Carolina,  Tennessee,  Texas,  and  Virginia 
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Mr.  HuNoATK.  Mr.  Secretary  are  suits  brought  by  the  Department 
of  Justice  pending  in  those  areas  so  far  as  you  know,  to  abolish  those 
fie  jure  segregated  schools  ? 

vSecretary  Richardson.  Yes,  as  far  a.s  I  know,  in  every  case  there  is 
either  a  Department  of  Justice  suit  pending  or  a  suit  that  has  been 
brought  by  n  pri^'ate  plaintiff. 

?rr.  Ilrxo.vTE.  Ana  some  cases  are  brought  by  private  citizens  and 
not  by  the  Department  of  Justice  ? 

Secretary  RiciiAnnsox.;  Yes. 

Mr.  HrxoA'^E.  And,  yet,  in  other  areas,  Mr.  Secretary,  we  have 
suits  brought  by  the  Department  of  Justice  which,  if  successful,  would 
involve  increased  busing  in  what  would  not  be  called  the  old  style  de 
jure  segregated  systems:  would  that  be  correct? 

Secretary  Riciiardsox.  There  are  Justice  Department  actions  in 
noi'thoi  n  srliool  systems  in  some  ra*?cs  where  there  has  never  been  a  law 
foi-mally  re(]^uiring  segrciration.  There  are  some  HEW  administrative 
pr  oceedings  in  such  districts,  too. 

Mr.  HuxGATE.  Pardon  me,  sir. 

Secretary  Richardsox.  There  are  also  HEW  administrative  pro- 
ceedings in  such  districts,  including,  for  example,  Boston,  Mass. 

Mr.  PIuxGATE.  Now,  pei::aps  you  and  Mr.  Zelenko  explored  this 
earlier.  On  page  12,  you  say  "the  moratoriun*  wo^dd  affect  only  Fed* 
eral  action." 

As  I  recall  the  Attorney  General's  testimoin  yesterday,  the  State 
courts  and  State  agencies  could  still  issue  orders  that  might  result  in 
increased  busing. 

If  that  wr  s  a  necessary  tool  to  abolish  V  z  evil,  wcrH  you  think  that 
is  correct? 

Secretary  Richardsox.  Yon  are  certainly  correct  that  the  mora- 
torium statute  would  permit  it. 

Mr.  HnxoATE.  Under  the  moratorium  statute,  would  you  think 
an  appeal  ;:'om  any  such  State  court  decision  would  lie  to  the  Supreme 
Court?  * 

Secretary  Richardson.  Presumr.My  it  would,  assuminir  of  course 
that  the  State  court  action  purports  to  rest  on  the  requirements  of  the 
Federal  Constitutioii.  Some  States,  for  example,  Ma^sachusettf?,  have 
their  o;vn  laws  that  require  desegregation.  Appeals  would  ordinarilv 
not  he  in  such  cases. 

>[r.  Huxo.^  .t:.  ^^''ould  you  think  the  Supreme  Couii  then  had  full 
power  to  determine  this  regardless  of  whether  this  statute  and  its 
companion  statute  were  passed  in  its  offered  form? 

Se-retarv  Rirfrvrnsox.  Clearly  the  court  would  have  full  power  to 
determnie  the  merits  of  the  issue.  The  only  remaining  question,  as 
T  understand  the  colloquy  with  the  Attorney  General  yesterday,  deals 
with  the  question  of  what  happens  when  the  Supreme  tlourt  has  deter- 
mmcd  the  issue  on  the  merits,  sustainr^d  a  State  court  order  thaf  re- 
quires busmg,  does  the  Stato  court  order  go  into  effect?  I  would  say 
the  answer  to  that  is  "Yes."  The  Supreme  Court  of  the  United  States 
does  not  purport  to  issue  an  order  affecting  busing.  It  would  simply 
declare,  in  substance,  that  the  actions  of  the  lower  court  should  stand 
or  that  the  matter  should  be  reversed  and  remanded  for  further  pro- 
ceedinirs.  The  Supreme  Court  would  not  be  issuing  its  own  mandate 
directly  to  the  parties  to  the  case. 
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Mr.  HuNGATE.  If  the  State  court  should  decline  to  issue  an  order 
to  hicrciise  busing,  1  presume  the  siww}  would  apply,  the  appeal  would 
follow  to  the  Supreme  Court  and  the  Supreme  Corrt  then  would 
have  power  to  order  increased  busing  if  it  determined  such  remedy 
appropriate. 

Secretary  Richardson.,  The  Supreme  Court  would  not,  itself,  be 
entering  an  order  directing?  busin<?.  It  would  say  that  the  State  court 


the  case  so  that  this  could  be  done. 
>rr,  HuxGATE,  Thank  you. 

Do  we  have  any  examples  where  such  orders  have  been  issued?  We 
talked  about  the  number  of  miles  that  pupils  might  be  bused  and  the 
number  of  pupils  that  mi<rht  be  bused.  But  do  w^e  have  figures  on  the 
incn^ased  costs  for  the  purchase  of  buses  that  were  not  required  by 
school  districts  previously  ? 

Secretary  Richardsox.  We  have  crross  fi^rui'cs  for  transportation 
cost^  But  we  have  only  incidental  information  about  additional  costs. 

Mr.  HuNOAm  Pardon  me.  I  suppose  what  I  am  inquiring  is,  would 
your  statistics  or  studios  indicate  that  because  of  busing  orders  in 
these  cases,  there  would  be  any  increase  in  the  cost  of  capital  pur- 
chases for  school  buses  throughout  the  Nation  and  if  so,  approximately 
what  would  that  increase  be  in  dollars  ? 

Secre  ary  Richardson.  As  I  say,  we  have  fibres  which  can  be  cor- 
related with  the  figures  on  the  increased  busing  which  show  an  in- 
ciease  in  expenditure?  for  transportation,  so  you  can  derive  the  jter- 
centage  of  increase. 

Mr.  HxmoATE.  Pardon  me.  I  do  not  think  I  made  myself  clear. 

I  think  we  had  testimony  from  Dallas  that  they  used  no  buses  at 
all  and  now  they  have  to  buy  buses.  I  believe  the  witness  said  $900,- 
000  worth  of  buses  would  be  required.  Do  jou  have  any  figures  cor- 
roborating those  stories  or  disputmg  them  ? 

Secretary  Richardson.  We  have  information  which  may  help  to 
answer  your  question.  You  recall  the  emergency  school  assistance  pro- 
grams tnat  provided  $75  million  in  each  of  2  years  to  assist  school 
systems  that  were  carrying  out  desegregation  plans.  In  August  of 
1970,  we  had  applications  for  $11  million  to  cover  increased  busing 
costs  anticipated  in  the  1970-71  school  year  from  89  districts.  Ana 
so  since  the  total  requests  from  the  districts  cam^  to  about  $113  mil- 
lion, this  increased  transportation  cost  represented  about  10  percent 
of  funds  requested. 

Mr.  HuNGATE.  Tliank  you*  sir. 

Xow  on  page  13  of  your  s^at.  ,nent,  as  T  understand  it,  this  mora- 
torium is  designed  to  preserve  the  status  quo. 

Secretary  Richardson.  Yes;  for  the  period  of  congressional  de- 
liberation on  the  President's  other  legislative  proposals. 

Mr.  HtixoATE.  In  closing,  the  statement  says,  "it  is  critical  that 
Congi-ess  address  the  issues  of  equal  educational  opportunity  and 
school  desegregation  together  and  now.  ^  ^  We  need  national  stand- 
ards." Now  title  VI  of  the  Civil  Rights  Act  of  1964-  makes  an  effort 
to  establish  national  standards.  Title  VI  calls  for  rules  under  which 
P>(loral  agencies  mav  deny  funds  to  districts  which  are  not  making 
a  sincere  effort  to  accomplish  integration  or  desegregation.  Section  602 
stated,  "no  such  rule  or  regulation  or  order  shall  become  effective  un- 
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til  approved  by  the  President"  Would  that  be  your  understanding 
that  all  puch  iv^ilations  ^vould  have  to  be  approved  by  tlie  Pi-esident^ 
Secretary  Richardson.  Yes. 

Mr.  HuxGATK.  Title  4  of  the  Civil  Rights  Act  of  1964,  section  407, 
relating  to  suits  and  the  Attorney  General  as  I  understand  it,  states 
that  he  determines  whether  the  complaint  is  meritorious,  certifies  that 
the  complainants  are  unable,  in  his  judgment,  to  maintain  appropriate 
legal  proceedings  a  ,d  that  the  action  would  materially  further  orderly 
achievement  of  desegregation  of  public  education. 

Would  you  think  a  discretion  rests  in  the  Attorney  General  as  to 
whether  or  not  to  initiate  such  suits? 

Se  retary  Kichaudsox.  Yes. 

Ml.  HuKGAi'E.  Then  if  the  policy  adopted  by  the  executive  branch 
were  ;-o  be  one  that  opposed  further  busing,  would  you  think  it  possible 
leirally  for  the  President  to  direct  the  Attorney  General  not  to  insti- 
tute such  suits,  or  to  dismiss  such  suits  as  he  had  pending  ? 

Secretary  Richardsox.  It  would  be  possible  for  the  Attorney  Gen- 
eral, perhaps,  to  avoid  bringing  suit,  but  the  problem  essentially  is  the 
same  kind  of  problem  that  we,  in  HEW.  face.  We  both,  the  Attorney 
General  and  Secretar;/  of  HEW,  are  charged  by  the  President  and  the 
Congress  with  carrying  oiit  the  requirements  of  the  law. 

Xow,  the  problem  here  is  that  the  law,  itself,  can  be  unclear;  and  so 
we,  in  effect,  together  wiih  the  school  systems  have  come  to  a  point 
where  we  need  clearer  standards  to  be  applied. 

We  are  not  in  a  position,  in  the  absence  of  congre.ssional  action,  for 
example,  to  say  that  th'^re  caimot  legally  be  required  by  a  desegre- 
gation order  more  busing  in  the  aggregate  of  elementary  children  than 
we  have  now. 

Mr.  HuxoATE.  I  .suppose  what  I  am  trying  to  stress  is  this  broad  area 
of  discretion  that  resides  in  the  Attorney  General.  I  think  we  would 
agmc  there  is  a  broad  area  of  discretion  necessarily  in  any  such  office. 

And  as  to  the  HEW  guidelines,  I  thought  that*the  Nashville  plan, 
where  the  students  left  before  sunrise  and  got  back  after  sunset — do  I 
have  that  right ;  is  that  the  r*  rht  town  ? 

Secreary  Rtchardrox.  Yes. 

Mr.  HuxoATE.  As  I  understand  it,  the  court  consulted  with  HEW 
experts  for  advice.  Was  the  HEW  suggestion  as  to  busing  in  con- 
flict with  the  order  issued  by  the  court  ? 

Secretary  Richatosox.  'I  cannot  answer  that.  I  do  not  think  we 
over  in  effect  .submitted  a  plan  to  the  court.  The  court  In  that  instance 
kept  all  of  the  basic  data  in  the  court's  hands  and  called  upon  HEW 
peoplr  :or  reactions  to  things  that  the  court  contemplated  doing. 

Mr.  HuxGATE.  We  have  had  other  testimony  herr ,  I  think,  that  part 
of  the  problem  that  citizens  relate  to  us  is  that  they  might  complv  witi* 
HEW  guidelines  and  find  that  the  court  imposed  on  them  more  strin- 
gent requirements.  In  other  Instancxi«,  they  say  they  might  comply  with 
the  court  order  plan,  and  then  HEW  guideline's  would  be  submitted 
and  they  were  more  stringent.  Would  such  testimony  be  accurate? 

Secretary  RtciiARnsox.  What  you  are  saying  could  relate  to  a  di<^tinc- 
tion  that  needs  to  be  made  between  the  exercise  of  HEW  responsibili- 
ties under  the  Civil  Rights  Act,  on  the  one  side,  and  the  implementation 
bv  HEW  of  the  emergency  school  assistance  program,  on  the  other. 
The  emergency  school  assistance  program  (ESAP)  has  had  'idelines 
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which  may  in  sonic  respects  go  beyond  a  given  case  of  what  was  re- 
quiivd  by  an  outstanding  ordor  particuhiiiy  in  the  ai'ea  of  teacher  as- 
.^ignments.  This  has  given  rise  to  a  good  dtal  of  confusion.  The  guide- 
lines were  in  our  judgment  required  by  the  very  stringent  conditions 
attache^'  to  the  availability  of  the  money  by  the  Coiigiuss,  In  this  in- 
stance, therefore,  you  might  have  a  situation  where  we  were  requiring 
application  of  the  5;o-calTcd  Singleton  rule  in  the  districts  where  the 
outstanding  desegregation  order  does  not  apply  the  Singleton  rule. 

But  that  is  a  special  case.  The  emergency  school  aid  legislation 
passed  in  varying  forms  by  both  branches  and  now  in  conference, 
would  not  have  tliat  effect.  I  have  maie  clear  that  as  we  interpret 
both  versions  of  the  legislation,  we  would  in  no  case  requii*c  any 
school  system  to  take  any  action  going  beyond  the  terms  of  any  out- 
standing order, 

Mr,  HuxaATE,  That  would  include  under  ESAP  to  which  you 
refer, 

Secretprj^  Richardson,  Well,  the  emergency  school  aid  legislation 
would  be  a  permanent  or  a  basic  substitution  ifor  the  ESAP  program 
which  was  enacted  by  essentially  point-of -order  language, 

ilr,  HuxGATE,  In  your  judgment,  the  Department  has  that 
di'^^retion, 

iecretaiy  Richardson.  Well,  in  the  case  of  an  ESAP  program, 
we  believe  that  we  were  requii-ed  by  the  terms.under  which  the  money 
was  appropriated  to  go  beyond  the  cbuit  order.  We  do  not  think  that 
that  should  be  the  policy  we  apply  under  the  emergency  school  aid 
leirislation  now  pending;  and,  as  we  read  it,  we  would  not  be  required 
to  apply  any  sucli  policy, 

^Ir,  HuxoATE,  In  reading  cases  sucli  as  U,S.  v,  Jefferson  County 
Board  of  lufucation.  decided  by  the  fifth  circuit,  I  find  forms  in  the 
o])inion  tluit  I  would  be  surprised  that  the  court  had  prepared,  i 
understand  it  is  not  uncommon  for  IIEW  to  submit  rather  detailed 
guidelines  to  the  courts  to  apply  in  these  instances. 

Secretary  Richardson,  We  would  not  ordinarily  submit  guidelines 
to  the  court  to  apply,  A  good  deal  of  misundei-standing  has  arisen 
oyer  the  years  as  to  the  role  of  the  F,S,  Oflice  of  Education  in  pro- 
viding expert  assistance  to  courts.  This  is. ordinarily  done  by  request 
of  the  school  board  which  asks  fv)r  this  help,  often  in  the  direction 
of  a  court,  and,  of  course,  the  Oflice  of  Education  or  Oflice  of  Civil 
Rights  would  be  calling  on  prior  experience. 

Mr.  Fi'uxoATE,  In  this  instance,  I  am  not  questioning  whether  or 
not  the  aid  was  sought,  rather  I  am  trying  to  find  whether  there  was 
one  case,  10  cases,  or  several  cases  wheic  this  nid  has  been  sought  and 
provided  ? 

Secretary  Richardson,  May  I  ask  Mr,  Pottinger  to  respond, 
>fr.  PoTTiNOKR,  Mr.  Congi-essman,  frequently  what  has  happened 
in  the  past  has  been  that  a  court  in  seeking  to  Revise  or  have  devised 
for  it  several  alternative  remedies,  has  asked  HEW  oflicials  to  prepare 
a  plan,  has  then  turned  to  school  authorities  and  asked  them  to  prepare 
a  plan  independent  of  each  other  and  has  in  some  cases  even  asked 
third  parties  to  prepare  a  plan  and  in  ,still  other  cases  the  court. 
Itself,  has  prepared  plans.  Having  several  alternative  plans  before 
it,  the  court  will  then  frequently  choose  one,  and  by  doing  so,  giving 
an  appr>arance  to  the  public  that  the  oMier  plans  are  in  conflict.  But 
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that  does  not  mean  that  HEW  is,  therefore,  imposing  or  preparing 
plans  pursuant  to  its  own  guidelines, 

Mr.  HuNGATE,  I  never  told  a  witness  what  to  say,  but  I  consulted 
with  a  lot  of  them  before  they  testified.  Would  you  say  any  of  those 
lans  submitted  at  tlie  court  s  request  would  have  required  additional 
using? 

Mr.  PoTHNGER.  Would  any  of  them  be  submitted  by  HEW  officials?' 
Mr.  HuNGATE.  Yes, 

Mr.  PoTTiNGER.  Yes ;  some  of  them  would  have,  that  is  correct.  Un- 
der the  Swann  decision  as  the  court  interpreted  it,  in  many  cases  the 
court  has  said  this  is  an  objective  we  must  reach,  and  I  ask  for  assist- 
ance in  reaching  that  objective,  and  that  objective  would  inrlude 
additional  busing, 

Mr,  HuNGATE,  Thank  you. 

Chairman  Celler,  Mr,  McCulloch, 

Mr.  McCttllocii,  I  would  like  to  suggest  to  the  Secretary  that  where 
percentages  are  supplied  to  demonstrate  a  fact,  the  actual  number  of 
whatever  is  measured  also  be  included.  This  will  make  the  point  far 
more  understandable  to  us  people  from  the  country  than  mervj  per- 
centages. And  I  think,  sir,  you  have  made  a  good  statement  this 
mommg. 

Secretary  Richardson,  Th?nk  you, 

Cha  irm an  Celler,  Mr,  Pof , 

Mr,  PoFP,  Mr,  Chairman,  1  would  like,  if  I  may,  to  explore  a  sug- 
gestion I  put  to  yesterday-s  witness.  The  witness  m  the  chair  is  him- 
self a  distinguished  lawyer,  the  former  attorney  general  of  his  State 
and  fully  qualified  in  all  particulars  to  render  an  opinion.  Yet,  if  he 
thinks  it  would  be  inappropriate  to  respond  to  my  question,  he  will 
liave  the  lil)erty  to  dechne.  I  suprgested  yesterday,  since  there  is  so 
much  dispute  about  the  constitutionality  of  the  moratorium  bill,^ 
that  it  might  ho  useful  to  write  into  the  momtorium  bill  a  provi?ion 
calling  for  expo<lited  judicial  revncv,  perhaps  patterned  after  that 
used  in  the  18-year-oId  vote  title  of  the  Votmg  Rights  Act  Amend- 
ments of  1970, 

Would  the  witness  care  to  give  his  appraisal  of  that  suggestion? 

Secretary  Richardson,  I  would  be  glad  to,  Mr.  Poll, 

I  thought  you  w^ould  ask  this,  I  saw  the  Acting  Attorney  General's 
response.  I  fully  agree  v  ;th  it,  I  think  this  would  be  a  helpful  way 
of  clearing  the  air  so  that  we  could  go  forward  from  there, 

Mr,  PoFF,  Thank  you. 

Chairman  Celler.  Would  the  gentleman  yield  ? 
Mr,  PoFP,  I  yield, 

Chaini'ian  Celler,  As  the  bill  is  now  written,  do  you  have  any 
tjunlnis  as  to  whether  or  not  it  is  proper  ? 

Secretary  Rioiiaijdson,  We  recognize  the  issue  is  not  entirely  free 
from  doubt,  even  though  we  agree  that  the  weight  of  authority  sub- 
stantially supports  our  side  of  the  matter. 

Chairman  Celler,  Mr,  Poff, 

Mr,  Poff,  I  have  no  further  (jUosti(,ns,  Mr.  Chairman, 
Cliairman  Celler,  Mr,  Hutchinson, 
Mr,  HtrrcHiNSOx,  Mr,  Chairman,  thank  you, 
Air.  Se^'.retary.  T  want  to  pose  only  a  single  jiuestion,  and,  befo»  1 1 
sta  te  it,  I  want  >  make  clear  to  you  that  I  am  in  support  of  the  legis- 
lation that  is  no^   he  subject  of  the  hearings, 
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I  believe  that  the  moratorium  bill  is  constitutional.  But  the  Presi- 
dent has  Sibmitted  two  measures,  only  one  of  which  is  before  this  com- 
mittee. Thij  other  one  is  before  the  Education  and  Labor  Committee 
of  the  He  use.  Is  the  administration  pursuing  the  substantive  legisla- 
tion with  )qual  urgency  and  diligence  as  it  is  pursuing  the  moratorium 
legislation  in  this  committee  ? 

If  so,  the  riubstantive  legislation  might  pass  fii-st,  in  which  case  the 
morator  um  legislation  would  have  no  effect,  is  that  correct? 

Secretary  Richardson.  That  is  correct.  We  are  pursuing  the  legis- 
lation with  every  resource  at  our  command.  In  fact,  X  {^ified  a  total 
of  12  hours  in  its  support  before  the  Committee  on  Education  and 
Labor  in  a  meeting  of  the  full  comimttee  chaired  by  Mr.  Perkms.  I 
also  testified  in  its  support  before  the  Education  Subcommittee  of  the 
Senate  Committee  on  Labor  and  Public  Welfare. 

Mr.  PIuTcuiNSON.  Thank  you,  Mr.  Secretai^. 

Chairman  Cellek,  Mr,  McClory. 

Mr.  McClory:  Thank  you,  Mr.  Chairman.  I  want  to  compliment 
you,  Mr.  Secretary,  on  a  xvvy  forthrijrht  and  very  illuminating  state-, 
ment  which  you  have  presented  to  us  this  morning.  I  n^.ight  say,  how- 
ever, that  I  have  genuine  doubts  as  to  whether  the  moratorium  bill"" 
Will  be  enacted  in  this  Congress.  And  that  leads  me  to  my  inquiry. 

We  liave  been  holding  hearings  here  now  for  2  months  primarily 
on  the  subject  of  the  proposed  constitutional  amendment,  but  also  on 
possible  legislative  remedies.  In  my  opinion,  this  subcommittee  is  very 
calm,  very  deliberate,  very  unemotional  in  trying  to  debate  and  re- 
solve this  difficult  problem.  - 

It  seems  to  me  that  we  do  not  need  an  extended  moratorium  for 
the  purpose  of  entertaining  legislative  standards  or  guidelines  which 
could  be  responsive  to  the  limitations  on  busing  outlined  by  the  Su- 
preme Court  in  the  Swann  case  to  which  you  made  reference,  H.R. 
13915  in  a  sense  contains  some  of  the^e  standards,  and  I  suppose  we 
could  take  them  from  the  Office  of  Education  guidelines  as  well.  But 
what  I  am  wondering  is,  is  it  not  possible  here  in  the  course  of  these 
hearings  in  this  Congress  to  develop  a  reasonable,  rational,  workable 
standard  which  would  be  f^enuinely  responsible  to  the  needs  of  the 
Nation  and  the  problems  we  have,  so  that  we  could  resolve  this  sensi- 
tive problem  in  a  practical  way?  Do  you  have  any  thoughts  on  that? 

Secrr^tary  Rk  itardsox,  I  would  certainly  hope  that  the  Con^rress 
could  do  exactly  as  you  have  described,  and  certainly  from  this  hear- 
ing, the  deliberations  of  this  committee  fully  deserve  the  characteriza- 
tion that  you  have  given  them. 

The  only  impediment  I  see  to  the  possibility  o{  this  committee's 
pursuing  the  substantive  limitations  issue  forthwith,  is  that  legisla- 
tion containing  these  i)rovisions  is  now  before  another  committee.  I 
believe  that  consideration  was  ^ven  to  the  possibility  that  the  bill 
miglit  ho.  split  so  that  the  substantive  limitations  on  tlie  remedv  in 
effect  could  l>e  considered  \y  this  committee,  and  the  affirmative 
assistance,  to  equal  educational  opportunity  could  be  considered  by  the 
other  committee;  but  we  get  into  the  problems  of  cximmittee  juris- 
dictions, as  to  which  I  have  no  expertise. 

5fr.  McCi,ORY.  Aside  from  the  question  of  the  jurisdictional  over- 
lap for  the  two  committees  with  respect  U,  the  busing  issue^  is  it  not 
your  view  that  this  could  be  resolved  ir;  this  Congress  ? 


Secretary  RrcuAunsoN.  Yfs,  I  think  it  could  be,  and,  of  course, 
if  it  were,  tliat  would  mean  then  that  tliis  resohition  had  obviated 
tlie  need  for  tlie  proposed  moratorium. 

Mr.  McClory.  You  have  been  very  kind  in  recent  days  with  re- 
{rard  to  an  administrative  problem  that  I  have  presented  to  your 
ofllcc  with  j(\<rard  to  a  Follo\v-T]iroH«rh  pro<rrain  in  Waukc<ran,  111., 
which  is  in  iny  district.  In  my  opinion,  the  Follow-Through  proprram 
is  a  worthy  idea  and  should  be  continued. 

My  question  is  this:  Do  you  think  that  it  is  preferable,  consistent 
with  the  position  that  you  are  takin^r  here  today  on  behalf  of  the  ad- 
ministration to  continue  a  Follow-Through  program  which  is  pro- 
ducing results  in  the  learning  proce.'^s  of  disadvantaged  black  chil- 
dren rather  than  to  take  these  children  out  of  this  ffood  program 
a]ul  bus  them  some  miles  away  in  the  hope  ihat  perhaps  they  are 
going  to  get  Kouie  educational  advantages  in  tliis  other  i^chool 
otivimnnient  ? 

Secretary  Richarpsox.  We  certainly  share  the  feeling  tliat  you  ex- 
press that  the  Follow-Tlirough  program  is  a  valuable  experimental 
wav  of  seeking  to  achieve  the  benefits  of  compensatory  education. 

Its  purpose,  as  you  know,  is  to  take  children  who  had  the  preschool 
opportunity  to  benefit  from  the  Headstart  program  ^nd  then  to 
carry  the  compensator}*  effort  through  the  early  grades. 

Tlie  best  soltition  we  l>elieve  that  crejiting  this  kind  of  compensa- 
^or>-  educational  opportujiity  would  be  the  combination  of  resources 
that  would  be  made  available  by  our  Eqtial  Educational  Opportunity 
Act  through  the  emergency  school  aid  legislation  and  title  I,  ESEA. 

The  problem  with  the  follow-through  program  as  a  principle  in 
reliance  upon  this  purpose  is  simply  that  it  is  a  limited  experimental 
program  with  a  total  appropriation  currently  of  only  $67  million  for 
the  \yhole  country,  whereas  the  emergency  school  aid  program  would 
provide  an  additional  $1.5  billion  for  desegregating  schools  and  for 
compensatory  education  over  the  coming  school  year  and  the  follow- 
ing year. 

Air.  M(Cf/)ry.  T  judge  that  it  is  your  view  that  such  a  compensa- 
tory school  program  should  be  administered  or  should  be  funded 
under  the  Emergency  School  Act  in  lieu  of  this  part  of  the  poverty 
program  which  existed  previously. '  :hat  correct  ? 

Secretary  Richardson.  Yes. 

Well,  the  F'ol low- Through  program  is  a  vahirble  program,  but  it  is 
only  a  means,  in  efTect,  like  other  OEO  activities,  of  funding  experi- 
mental projects-  We  would  like  to  be  in  a  position  to  support  com- 
pensatory education  on  a  much  hroadrr  scale. 

Mr.  McCiiORY.  I  may  conclude  then,  may  T  not,  that  in  seeking 
to  achieve  the  goal  of  equal  educational  opportunitv,  favorable  con- 
sideration would  be  given  to  the  kinds  of  programs  which  have  demon- 
strated their  success  by  raising  the  educational  level  and  the  learning 
ability  of  disadvantaged  minority  children. 

Secretary  Kichardsok.  That  is  certainly  so,  yes. 

Mr.  McCiiORY.  Thank  you  verv  much. 

Chairman  Ceixer.  Mr.  Richardson,  T  recognize  the  tremendotis 
])urdens  that  rest  on  your  shoulders  and,  as  far  as  I  am  concerncl,  T 
f<^el  the  job  you  are  doing  is  a  good  one.  Thei5c  que^stions  are  not  dir<^cted 
at  you  personally.  We  simply  ask  them  to  clear  the  atmosphere. 
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I  want  to  say  at  this  point  yon  liave  been  forthright  and  direct  and 
have  been  very  fair-minded  in  your  arswers, 

I  take  it  that  you  believe  in  deNogregation,  am  I  correct  ? 
Serretary  IhcHAKDsox.  Yes,  sir' 

Chairman  Ckllkk.  The  Supreme  Court  in  the  second  JSivaiin  case 
lias  th  is  to  say  for  the  whole  court : 

As  noted  in  the  Sicann  ante,  pagrc  *>.■>,  bus  transi-orUtion  has  long  been  an 
integral  part  of  all  public  educational  systems  and  it  is  unlikely  that  a  truly 
effettive  remedy  could  be  devised  without  continued  reliance  upon  it. 

Now,  if  there  can  be  no  busing,  how  can  vou  brincr  about  dese£rre<ra* 
tion^  ^ 

Secretary  Ru  iiAnnsDX.  Mr.  Chairman,  I  think  I  should  make  clear 
that  we  arc  not  urging  the  elimination  of  busing  as  a  remedy  for  un- 
constitutionally segregated  schools.  What  we  are  urging  is  a  temporury 
stay  on  new  busing  2)cnding  a  determinatiori  by  th(»  Congress  of  reason- 
able limits  for  the  use  of  the  remedy.  As  we  have  pointed  out  earlier, 
the  objective  of  desegreg^^tiori  can' be  accomplished  to  a  very  large 
extent  ^yithout  additional  busing  in  most  situations  and  so  what  w(»  are 
saying  in  eli'ect  is  that  although  busing  is  and  wiL  continue  to  be  a 
necessary  tool  for  desegregation  in  many  situations,  it  can  be  made 
subj(»rt  to  rational  and  consistent  limits  such  as  those  we  have  pro- 
posed in  our  substantive  legislation. 

Chairman  Ckllki:.  \ou  arc  aware  also  tliat  the  Couit  said  there 
could  be  no  further  delay  in  implementing  any  plans  for  the  purpose 
of  desegregation. 

Tliat  was  an  admonishment  to  IIEW  by  the  Supreme  Court. 

Secretary  Kiciiakdson.  Veil,  the  Court,  in  effect,  said  in  the  n 
(•as(»  that  we  and  the  lower  courts,  and  school  systems  had  to  get  at 
the  job  of  cari-ying  out  desegregation  process,  and  that  th^re  nmst  ho 
an  aa'clcration.. 

Chairman  Celleu.  In  the  Ilohnes  Co  nfy  case  we  have  these,  words : 

The  question  presented  \^  one  of  paramount  importance,  involving  as  it  does  the 
dfoial  of  fundamental  rights  to  many  thousands  of  school  'Children  who  are  pres- 
ently attending  Mississippi  schools  under  segregated  conditions  contrary  to  ap- 
plicable decisions  of  this  court.  Against  this  background  the  Court  of  AppeaKs 
should  have  denied  all  motions  for  additional  time  becau.se  continued  oiwmtion 
of  segregated  schtK)ls  under  a  standard  of  allowing  ^jill  deliberate  speed'*  for 
•'  segregation  is  no  longer  constitutionally  permissible.  Under  exi>licit  holding.'? 
of  Ibis  CJourt  the  obligjition  of  ever>-  school  distr'i;  is  to  terminate  dual  school 
^y«tenis  at  once  and  to  (>i>erate  now  and  hereafter  only  unitary  schools.  30G  t'.JS. 

How  can  there  be  under  those  circumstances,  without  a  declaration 
of  unconstitutionality  by  the  Court,  any  de  xy  such  as  you  sex'k? 

Seci-ctary  KicirAHix^ox.  As  I  i)ointed  out,  Mr.  CMiainnan,  in  inv  i)re- 
paml  stiiteni'-nt,  remedies  other  than  additional  busing  can  contiliue  to 
be  applied  to  the  dcsegre/ration  of  school  syst'Mns.  In  any  event,  it  seems 
to  ine  that,  the  lan/rna^rc  that  yon  liave  just  quoted  is  addn^ssed  to  the 
procei?s  of  dcsc<rrcgation. 

Chairman  Cki.i.er.  Suppose  those  other  remedies  require  .some  form 
of  busing? 

Secretary  Kichakdson.  If  the  Couit  finds  that  the  remedv  of  busing 
is  neces.sary  in  a  given  situation,  then  we  come  l>ack  to  the'basic  ques- 
tion of  the  constitutionality  of  a  stay  in  aid  of  the  juri;  diction  of  tlie 
Congress  which,  of  course^,  is  the  central  constitutional  i.ssuc  before 


yon.  There  we  say  in  effect,  that  we  believe  that  this  is  constitutional, 
that  ther>  are  precedents  under  article  III  of  the  Constitution  which 
say  in  substance  that  the  Congress  may  limit  the  exercise  of  a  remedy 
in  equity. 

The  Norris-LaGuardia  Act  is  probably  the  most  explicit  example  of 
a  situation  whei'e  Congress  lias  said  to  a  court  that  you  may  not  issue 
an  injunction  and  we  telieve  that  is,  of  course,  permanent  legislation. 

We  believe  that  article  III  permits  the  Congress  to  withliold  tem- 
porarily the  remedy  of  busing  since  the  withholding  of  that  remedy 
does  not  purpoit  to  undercut  the  existence  of  the  basic  constitutional 
rights  an  issue. 

Chaimian  Cetxkr.  It  wrs  b»*ought  out  yesterday  that  the  Xorris- 
LaGuardia  Act  did  not  deny  hijunctive  relief  to  redress  constitutional 
violations.  Rather,  the  Xorris-LaGuardia  Act  furtherexl  the  congres- 
sional i)ol  icy  of  protecting  labor  organizations  expressed  in  the  Clayton 
Act  by  its  e.xemption  of  labor  unions. 

I  think  it  was  made  dear  yesterday  by  Mr.  '.iitler  and  others  that 
the  Norris-LaGuardia  Act  is  no  precedent  at  all  for  the  proposed 
moratonum. 

Secretarj'  RirnARDSON.  Mr.,  Cutler  and  others  I  think  quite  clearly 
recognized  that  the  quest  ion  of  the  constitutionality  of  the  morato- 
rium bill  is,  as  they  put  it.  a  matter  of  first  impression  and  they  go 
on  to  say  that  constitutionality,  in  their  view,  would  depend  on  Avliether 
Congress  clearly  demonstrated  that  the  moratorium  was  needed  to 
enable  Congress  to  enact  the  contemplated  remedial  legislation. 

I  read  that  as  an  explicit  reinforcement  of  the  position  we  are  urging 
upon  this  committee. 

Chairman  Cellkr.  Here  you  have  a  situation  where  the  Supreme 
(^our*.  held  that  no  State  can  force  a  child  to  attend  a  segregated 
school.  Unit  is  a  constitutionally  protected  riflfht.  Now.  how  can  the 
Congresjj  legitimately  delay  the  enjoyment  of  such  a  constitutional 
right  ?  To  delay  justice  is  to  deny  justice. 

Secretary  Kicttardsox.  Mr.  Chairman,  we  come  at  this  point  I  think 
to  the  central  distinction  between  the  right  and  remedy.  We  believe 
that  is  a  relevant  distinction  to  this  purpose. 

We  believe  that  it  is  illnsti-ated  by  the  whole  history  of  *".he  imple- 
mentation of  the  constitutional  rights  declared  first  by  the  Brown 
•cas«3  in  1954.  We  have  been  through  a  history  of  18  years  in  which 
the  pro'^ess  of  framing  remedies  for  the  implementation  of  these  rights 
has  gone  forward  until  the  Stroyui  decision.  Nobody  snpi>osed  that 
extensive  Imsing  in  situation  involving  noncontiguous  zoning  was  a 
required  and  available  I'emedy.  We  and  the  Department  of  Justice 
negotiated  and  enforced  desegregation  orders  that  did  not  invoke 
that  remedy  because  we  did  not  believe  it  was  available.  If  this  were 
a  matter  of  right,  what  haf)pened  then  dnring  16  years  in  which  chil- 
dren  were  not  being  bused?  What  we  are  saying  in  effect  now,  is 
that  since  we  are  dealing  with  the  mat*^r  of  remedy,  ^-he  Congre'^s 
has  the  jurisdiction  to  clarify  the  ajppiication  of  tliat  r?medy  and 
during  the  interval  has  the  jurisdiction  to  stay  its  use.  Even  today 
courts  provide  for  an  effective  stay  of  busing  orders,  for  example,  in 
the  Rinhmmd'  case  where  the  fourth  circuit  has  just  issued  a  stay. 
That  stay,  in  effect,  prevents  the  execution  of  the  order  in  the  inter- 
val and  we  are  saying  that  the  Cvongress  has  no  less  power  to  maintain 


the  status  quo  in  cxiMTi-^e  of  its  ultimtito  jurisdiction  to  determino  what 
should  be  the  most  desirable  resolution  of  the  problem  on  tlie  merits 
Chainnan  Celler.  The  Attorney  General,  Mr.  Kleindienst,  made 
the  statement,  I  believe,  that  the  other  bill  that  is  before  the  Educa- 
tion and  Labor  Committee,  if  passed,  could  aliect  and  cause  the  re- 
opening of  all  past  desegregation  cases.  Do  you  agree  with  that 
ju  igment? 

Secretary  Bichardsok.  I  think  what  the  Attorney  General-Desig- 
rate  said  needs  to  be  understood  as  meaning  in  effect  that  there  would 
be  a  right  to  go  to  court. 

Chairman  Celler.  I  do  not  mean  that. 

Secretary  Richardson.  We  do  not  believe  that  the  practical  result 
would  be  to  change  existing  orders. 

Chainnan  C/ELLer.  Would  the  courts  reopen  all  of  these  other  cases 
under  that  so-called  substantive  bill  ? 

Secretary  Richardson.  No. 

Chairman  Celler.  Yoa  disap:rc;3  with  Mr.  Kleindienst,  then? 

Secretary  Richardson.  Xu;  I  do  not  disagree  with  Mr.  Kleindienst 
because  I  interpret  the  effect  of  what  he  said  to  mean  there  would  be 
a  right  to  go  to  court,  a  right  to  ask  for  a  new  relief.  It  is  like  saying 
that  anybi^y  in  an  automobile  accident  can  sue.  That  does  not  mean 
they  are  going  to  recover.  The  only  cases,  on  the  face  of  it,  in  which 
there  would  any  genuine  opportunity  to  reopen  cases  on  the  merit 
would  be  cases  that  required  busing  in  excess  of  whatever  limits  the 
Congress  decides  upon. 

Chairman  Celler.  There  is  a  big  difference  between  merely  going  to 
court,  and  a  court  actually  reopening  a  ^ase.  I  understood  Mr.  Klein- 
dienst to  say  that  the  courts  could  reopen  all  of  the  c'l  desegregation 
cases. 

Secretary  Richardson.  They  might  already  have  the  power  to  do 
so  in  certain  cases. 

Chainnan  Celler.  If  he  said  that,  would  you  agree  with  it? 

Secretary  Richardson.  T^et  me  make  clear,  I  do  not  think  that  wLat 
he  «^aid  and  what  I  had  previously  said  are  in  contradiction  nor  what 
I  am  saying  now  is  in  contradiction  with  what  he  said.  The  distinc- 
tion is  between  going  to  couit  and  reopening  a  case,  on  the  one  hand, 
and  clianging  the  result,  on  the  other;  and,  on  the  face  of  it,  there 
would  be  no  reason  or  basis  for  c.  court  to  change  the  result  or  modify  its 
order  in  a  case  where  the  existing  order  did  not  transcend  the  limits 
laid  down  by  the  proposexl  bill  or  by  the  final  congressional  action. 
And  since  tlie  number  of  court  decisions  which  have  required  busing 
in  excess  of  the  limits  tliat  are  proposed  to  the  Congress  is  compara- 
tive Iv  small,  this  tlien  is  the  relevant  number  with  respect  to  the  actual 
modification  of  outstanding  orders. 

Mr  Zelenko.  Mr.  Secretary,  could  you  supply  those  cases  to  the 
conimittee? 

Secretary  Richardson.  Yes,  I  would  be  glad  to.  We  have  already 
prepared  such  a  list  as  it  happens. 

I  would  make  one  further  point  because  although  this  will  be  made 
in  the  prefatory  statement  to  the  list,  I  think  it  should  be  mndc  clear 
for  the  record  th.,*,  it  will  be  a  list  of  post-Swann  orders.  The  num- 
in  question  could  not  elect  to  take  advantage  of  the  opportunity  to  go 
ber  of  eligible  districts  will  be  modified  because  soiie  school  systems 


back,  on  tlm  basis  that  they  Avould  rather  live  Avith  wliat  they  have 
rather  than  be  subject  to  further  disruption, 

(The  prefatory  statement  and  list  referred  to  by  Secretary  Richard- 
son, together  Avith  a  letter  of  transmittal,  are  as  follows:)  * 

A.  Prefatory  Statemknt 

Tho  foUowing  is  a  list  of  school  districts  wiiich  implemcutod  new  or  r<»vi>od 
Ktndont  assignment  plans  in  the  fall  of  15)71.,  Distriot-by-distriot  information  is 
provided  on  total  enrollment,  immber  and  percent  of  minority  pnpils,  number 
ami  percent  of  pnpils  transported  at  public  expense  and  n  imber  and  peici-nt 
of  schools  responding  \^  questions  on  student  transportiition.  The  data  recorded 
has  been  taken  from  forms  submitted  by  the  local  school  districts  in  re.spon<»e 
to  the  annual  Elementary  ai.'l  Secondary  School  Survey  conducted  by  the  De- 
parlmenl's  Office  for  Civil  Rights. 

I'orty-three  of  the  districts  listed  implemented  student  reassignment  plans 
in  Fall,  1971,  pursuant  to  HEW  Title  VI  requests.  The  remainder— 111  districts- 
implemented  student  reassignment  plans  pursuant  to  Federal  court  orders. 

The  districts  li.sted  arc  those  which  implemented  new  or  revised  student  as- 
signment plans  after  the  Swmm  decision  of  April  1071,  It  is  not  asserted  that  all 
or  any  particular  number  of  the  di.striets  listed  herein  have  plans  which  would 
be  inconsistent  with  thf>  proposed  Equal  Educational  Opportunities  Act  of  107l». 
and  therefore  subject  to  a  successful  reopening  under  Section  40Q  of  the  Act. 
It  is.  of  course,  impossible  to  project  how  many  districts  would  actually  seek 
modification  of  their  plans  (we  suspect  that  many  would  no^  wis  i  to  endure 
the  di.sruption  of  a  new  rearrangement)  or  to  predict  definitely  ihat  any  particu- 
lar district  could  secure  modification  if  they  requestefl  it.  Whether  any  particu- 
lar post-Str^Hj?  order  would  bo  affected,  or  how  it  could  he  affe^^ted,  would,  under 
the  President's  propo.sal,  be  left  to  the  courts  (or  HEW  for  Title  VI  plans)  to 
decide  under  the  new  general  standards. 

The  i^Bt'Sicann  eases  were  eho.sen  as  an  approximate  measure  of  the  maximum 
probable  ranc;e  of  potentially  eligilde  districts,  because  the.se  crt!«es  have  tende<l 
to  result  in  some  increased  iuf?:ng  with — tn  some  cases — bus  routes  de.^igne/1  in 
haste,  under  tight  court  defd.ines.  Thus,  these  cases  might  involve  individual 
situations  of  stiulent  bardsh)Tis  which  should  be  remedied  if  a  ease  is  reopened. 

B,  List 

TABLE  l.-SCHOOL  DISTRICTS  WHICH  IMPLEMENTED  STUDENT  REASSIGNMENT  PLANS  FOR  THF 
1971-72  SCHOOL  YEAR 

IPupil  transportatic*  ^nd  membership  data  for  fall  19/1,  compare**  with  fati  1970  (data  ts  unedited  except  for 

coti.  A  and  B,  1970) 


A                 6                 C  D  E 
Total 

pupils  in  Number  and 

schocis  percent  of 

wh:wr  schools  which 

,   .                        answered  answered  tht 

Total      Minority  pupils           the  Pooils  transported  transportation 

pupils  traijspor-   question 

in  mem-  Percent      tation  Percent  

bership    Wumber        of  A   question  Number        M      Number  Percent 


ALABAMA 

Bessemer  City: 
1970. 

157L, 

Butler  County: 

1970  

1971....:. 
Oalitoun  County: 

1970  .............. 

•.*/! 

Haie  County. 

1970  .  

1^71...:;.-...... 

HartMrllleCity. 

1970...^  .... 

I97I.......;.....,.. 


7. /".SI 

4  949 

66  2 

NA 

NA 

NA 

Nk 

NA 

7.134 

4.960 

69.5 

M34 

0 

15 

IGO.O 

4, 805 

2,565 

53.4 

NA 

NA 

NA 

NA 

NA 

4. 498 

2.797 

62.9 

4.498 

3.038 

67.5 

'o 

100.0 

10,463 

1.484 

14.2 

NA 

NA 

NA 

NA 

NA 

10,880 

1.240 

II.4 

9.629 

8«300 

86.2 

19 

86.4 

4.781 

3.744 

78.3 

NA 

NA 

NA 

>iA 

NA 

4.SI6 

3.577 

79.2 

4. 142 

3,266 

78.9 

8 

88.9 

36.241 

4.994 

13.8 

NA 

NA 

NA 

NA 

NA 

35,886 

5. 471 

15.2 

32^.897 

0 

0 

37 

94.9 

r 

\ 
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TABLE  I.-SCHOOL    STRICTS  WHICH  IMPLEMENTED  STUDENT  REASSIGNMENT  PLANS  FOR  THE 
1971-72  SCHOOL  YEAR-Conlinued 

[Pupil  transportation  and  membership  data  for  fall  1971,  compared  with  fall  1970  v;iata  is  unedted  except  for 

cols.  A  and  B,  1970) 


Total  Minority  pupils 

pupils  

in  mem-  Percent 

bership  Number        of  A 


Total 
Pupils  in 
sen  00  Is 
which 
answered 
the 
transpor- 
tation 
question 


Pupils  transported 
T — 


Number 


Percent 
ofC 


Number  and 

^srcent  of 
schools  which 
answered  the 
transportation 

question 

Number  Percent 


ALA  BAM  A—Continued 

Jefferson  County: 

1970..-...-.-.-.. 

197L....:;.V. 
Limestone  County 

1970  

1971.......;.; 

Madison  County 

1970........... 

1971,;....... 

Marenco  County 

1970  

1971....:..:.-:.. 
Midfietd  City.  " 

1970.......... 

1971  *.:.. 

Mobile  County: 

1970...-...-.-.. 

1971. ....V.  ; 

Oxford  City: 
1970 

i9?i 

Perry  County.^ 

1970......... 

1971  

Russeil  County: 

1970  

1971.....:.:.. 
Wilcox  County: 

1970........ 

1971.....-.-.:. 

ARKANSAS 

BIythevitle: 

1970......  .... 

1971......:....:... 

Camden* 

1970  

1971.. .. -..:......- 

£1  Dorado: 

1970  

1971...^..:.-.'.;.. 
Forrest  City: 

1970.............. 

1971.....;......, 

Little  RocH:. 

1970  

1971.......-.:.... 

North  Little  RocH: 

1970............... 

1971...;.-;..;..; 

West  Memphis. 
1970. 

1971.....;:....;:. 

CALIFORNIA 
Oxhard  Elementary: 

1970  

1971....;.:........  .. 

San  Francisco  City  University 
1370... 
1971... 


....  59.717 
.;.,;  56.573 

16,77o 
15. 160 

28  1 
26.8 

59.717 
54. 161 

30,640 
30,713 

51  3 
56  7 

91 

7C 

100.0 
96.2 

....  6,983 
......  6,975 

1,460 
1,379 

20.9 
19.8 

NA 
6,  975 

NA 

6,229 

NA 
89.3 

NA 

n 

NA 
100.0 

...  11.227 
...  10.822 

3, 124 
2. 796 

27.8 
25.8 

10. 503 
10, 822 

10,503 
9,679 

100.0 
89  4 

2» 
21 

95.5 
95.5 

...  3.632 
:..;  3,670 

2.868 
2, 828 

79.0 
77.1 

NA 

3.670 

HA 

3,304 

NA 
90.0 

NA 
7 

NA 
100  0 

...  1,574 
;.;  2,396 

18 

657 

1.1 
27.4 

fiA 

2,396 

NA 
0 

NA 

0 

UA 
3 

NA 
100.0 

...  69,791 
....  6S.593 

31,114 
31,045 

44.6 
48.6 

69. 791 
68,593 

18,147 
26.285 

26.0 
39.5 

83 
82 

100.0 
100  0 

...  2.350 
;.;  2,249 

63 
333 

2.9 
94.8 

NA 

2,249 

NA 

1,644 

NA 
73.1 

NA 
2 

NA 
100.0 

...  3.158 
.:.>  2,705 

2,666 
2, 423 

84.4 
89.0 

3,158 
2, 705 

2, 513 
2,246 

79.6 
83.0 

7 
7 

100.0 
100.0 

...  4,787 
4,513 

3,365 
3,03 

70.3 
70.8 

NA 
4,513 

NA 
3.510 

NA 
77.8 

NA 
8 

NA 
100.0 

4,785 
..;  4,740 

3,877 
3,865 

81.0 
81.5 

NA 
NA 

NA 
NA 

NA 
NA 

NA 
NA 

NA 
NA 

5,659 
>.  5,558 

2,401 
2, 542 

42.4 
45.7 

5,659 
5.558 

1.027 
2,060 

18.1 
37.1 

iO 
11 

100.0 
100.0 

...  2,827 
2,701 

1,521 
1,456 

53.8 
53  9 

2  827 
2,701 

233 
297 

8.2 
11.0 

6 
5 

100.  Q 
100.  U 

6,423 
;.  6,225 

2,196 
2,259 

34.2 
36.3 

6, 423 
6, 225 

1,893 
2,221 

29.5 
35.7 

13 
14 

1C0.0 
100.0 

-..  6,013 
5,810 

3,474 
3,467 

57.8 
59.7 

6,013 
5,810 

2,644 
2,280 

44.0 
39.2 

11 
11 

100  0 
10u.O 

..  24,454 

9,639 
10,214 

39.4 
43.8 

24, 454 
23,306 

40 

6, '18 

.2 
27.5 

45 
41 

100.0 
10U.0 

..  12,979 
...  12,590 

3,003 
2.891 

23.1 
23.0 

12, 979 
12,590 

120 
62 

.9 
.5 

26 
28 

100.0 
100.0 

7,640 
-..  7,049 

3,580 
3,472 

46  9 
49.3 

7,640 
7,049 

900 
643 

11.8 
9.1 

13 
13 

100.0 
100.0 

9,453 
3,264 

5,539 
5,708 

58.8 
61.6 

9,458 
9,264 

1,366 
3,117 

14.4 

14 
14 

100.0 

too.o 

..  91,150 
..  83,534 

57,549 
55,242 

63.1 
66.1 

89, 808 
79,095 

6,66: 
21,436 

7.4 

27.1 

163 
159 

99.4 
96.4 

ERIC 
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TABLE  l.-SCHDOL  DISTRICTS  WHICH  IMPLEMENTED  STUDENT  REASSIGNMENT  PLANS  FOR  THE 
1971-72  SCHOOL  YEAR-Continued 

IPupil  transportation  and  membtrship  data  tor  (all  1971,  compared  with  fall  1970  (data  ts  untdited  exctpt  for 

cols.  A  and  B.  1970) 


A                B                0  D  E 
Total 

pupils  in  Number  and 

schools  percent  of 

which  schools  which 

answered  answered  the 

Total     Minority  pupils           the  Pupils  transported  transportation 

pupils  transpor-   .  question 

In  mem-  Percent      tation  Percent   

bersmp    Number       of  A   question  Number       of  C    Number  Percent 


DELAWARE 


Miiioro  incn^. 

1970  _  _ .-.  ...v 

4, 157 

1. 175 

1071 

19/1  -  .  -:-»'.  .»:-.•>  -:• 

1  I'M 

1  oot 
If  III 

FLORIDA 

Broward  County: 

.  117.324 

1970............  ...  . 

29.412 

1971............  

122,376 

30,849 

Collier  county  (HEW): 

8.961 

2.039 

9,871 

2,317 

Duval  County: 

122,4^3 

36.054 

117.576 

36, 769 

Hend^r^County: 

3,135 

1,048 

3,298 

1, 137 

Hillsboroufh  County: 

105,347 

27.  553 

101.298 

25.904 

Jackson  County: 

8.312 

1970.........»..>.:... 

3. 115 

1971.........».r....... 

8.107 

3.031 

Dranie  County: 

,  85.270 

15.398 

84,928 

16.880 

Palm  B«Kh  County: 

66.760 

20.609 

,  65.609 

21.358 

Pinellas  County: 

,    85. 1».7 

14. 192 

1971......  

86,878 

14.710 

St.  <hns  County: 

6.860 

2, 130 

7.072 

2, 157 

Santa  liosa  County  (HEW): 

10,046 

791 

10.438 

847 

GEORGIA 

Bulloch  County:^ 

6.921 

2.940 

1971............  

6.728 

2.838 

Chatham  Cotnty: 

4a  897 

1970......:.  ... 

18.  ns 

1971  

37,712 

18.3^2 

Clayton  County: 

26.896 

1970.......  

1.585 

1971  

28,410 

2.718 

Dou|1ierty  County: 

9.649 

1970  

23.117 

1971.....  

22,  b.  2 

9.841 

MusltOMf  County: 

42,010 

13.359 

40.341 

13.317 

Sttwart  County: 

1970  

1,949 

1.493 

1,784 

1.424 

Upson  County: 

2.69t 

1.286 

2.661 

1, 135 

Valdosu: 

1970  

7,803 

3.577 

1971  

7.658 

3.705 

28.3 
29.6 

4. 157 
2,906 

2.889 
2, 146 

69.5 
73.8 

8 

5 

100.0 
83.3 

25.1 
25.2 

117,324 
122,376 

28.299 
40,799 

24.1 

•'3.3 

124 
141 

98.4 

100.0 

22.3 
23.6 

8,961 
9,871 

5.384 
5,600 

60.1 
56.7 

15 
16 

100.0 
100.0 

29.4 
31.3 

122.493 
117,576 

35.963 
42.651 

29.4 
36.2 

138 
133 

100.0 
100.0 

33.4 

34.5 

3, 135 
3.298 

1, 182 
1.368 

37.7 
41.5 

5 
6 

100.0 
100.0 

26.2 
25.6 

101.211 
100,756 

a.  698 
47.969 

28.4 
47.6 

122 
124 

94.6 

99.2 

37.5 
37.4 

8,312 
8, 107 

5,217 
5,548 

62.8 
68.4 

17 
17 

100.0 
100.0 

18.1 
19.9 

85, 270 
82,750 

25,150 
31,010 

29.5 
37.4 

98 
93 

100.0 
97.9 

30.9 
32.6 

66,009 
65.038 

19.321 
25. 920 

29.3 
39.9 

92 
83 

98.9 
98.8 

16.7 
16.9 

85.117 
86,878 

34.183 

36,332 

40.2 
41.8 

112 
114 

100.0 
100.0 

31.0 
30.6 

6,860 
7.072 

3.497 
4,501 

51.0 
63.6 

13 
13 

100.0 
100.0 

7.9 
8.1 

10,046 
10.438 

5,700 
6, 190 

56.7 
5S.3 

19 
19 

100.0 
100.0 

42.6 
42.2 

6.921 
6.728 

5.112 
5. 236 

73.9 
77.8 

14 

13 

100.0 
100.0 

44.3 
48.6 

40.297 
37.712 

13.749 
19,378 

34.  L 
51.3 

61 
61 

98.4 
100.0 

5.9 
9.6 

26,896 
28,410 

16. 421 
17.726 

61.1 
62.4 

31 
32 

100.0 
100.0 

41.7 
43.5 

23,117 
22.632 

7.004 
7.690 

30.3 
34.0 

35 
35 

100.0 
100.0 

31.8 
33.0 

42,010 
40, 224 

10,58C 
14,916 

2r  2 
37.0 

67 
66 

100.0 
98.5 

76.6 
79.8 

1,949 
1.407 

1,302 
583 

66.8 
41.4 

5 
3 

100.0 
75.0 

47.7 
42.7 

1.978 
2«661 

1.530 
2,483 

77.4 
93.3 

5 
6 

71.4 
100.0 

4d.8 
48.4 

7.803 
7.008 

0 
0 

0 
0 

13 
12 

100.0 
85.7 

1?29 


TABLE  L-SCHOOL  DISTRICTS  WHICH  IMPLEMENTED  STUDENT  REASSIGNMENT  PLANS  FOR  THE 
1971-72  SCHOOL  YEAR-Contlnued 

IPupii  transportation  and  membership  data  for  fail  1971,  compared  with  fall  1970  (data  is  unedited  except  for 

cois.  A  and  B,  1970) 


Total 

pupils 
in  mem- 
bership Number 


Minority  pupils 


Total 

pupils  in  Number  and 

schools  percent  of 

which  schools  which 

answered  answered  the 

the  Pupils  transported  transportation 

transpor-   question 

tation  Percent 


Percent 

of  A   question  Number 


of  C    Number  Percent 


lO^NSAS 

Wichita  (HEW)-. 

1970   63,811 

1971   59,868 

KENTUCKY 

Covington  City  (HEW): 

1970.^....-.............  8,460 

1971......   8.359 

Ehzabethtown  City  (HEW)* 

1970...,...:.:...:..,......,  2.581 

1971   2.608 

Henderson  City  (HEW): ' 

1970....:....:.:....-.-........  3,111 

1971.......   3.036 

MaysviHe  City  (HEW):  ' 

1970..........................  1,312 

1971   1,246 

Paducah  (HEW):  " 

1970...-.:.:....-.....-.  ......  6.0-. 

1971.............,.,.....;...;-  5,846 

LOUISIANA 

Ascension  Parish: 

1970..........:......-.-.........  9.565 

1971  ...:....:.^......  10.284 

Caldwell  Parish: 

1970...:,.   2,438 

1971..-.   2,517 

Grant  Parish: 

1970..-...:,  ^.  3.991 

1971   3,371 

Jefferson  Parish: 

1970..,..:,.,.......,.^....  63,572 

1971   61,76? 

•  jr:yette  Parish: 

i-:*^   28,537 

1971..  ..................  28,63C 

U  Salle  Pa^u^: 

1970  .-,   3,498 

197-   3,4^7 

Lincoln  Parish: 

1970   5,111 

1971   4,851 

Morehouse  Parish: 

1970   8,351 

1971  ...-..:.    ...  8,220 

Rapides  Parish: 

1970   28.038 

1971   28.397 

St  Helena  Parish; 

1970  .-.  2.753 

1971   2.584 

Tanfipahoa  Parish; 

1970.....................  14.741 

1971.....:.   14.977 

MARYLAND 

Calvert  County  (HEW); 

1970....:................  5.891 

1971   6,117 

Dorchester  (^nty  (HEW): 

1970   6,615 

1971                  .....  6,467 


10,943 
11,007 


780 


402 
386 


709 


368 
317 

1,477 
1,549 


3,559 
3,631 

810 
776 

1,124 
1,018 

14.264 
13,870 

7,209 
7.150 

541 

512 

2.298 
2.195 

4.698 
4.683 

9.767 
9,972 

2,018 

2,023 

7, 254 
7,327 


3,122 
3,181 

2,791 
2,656 


17.1 
18.4 


&.3 


15.6 
14.8 


22.8 
23.0 


28.0 
25.4 


24.5 

26.5 


37.2 
35.3 

33.2 
30.3 

28.2 
30.2 

22.4 
22.5 

25.3 
25.0 

15.5 
14.9 

45.0 
45.2 

56.3 
57.0 

34.8 
35.1 

73.3 
78.3 

49.2 
48.9 


53.0 
52.0 


42.2 
41.1 


63, 811 
59,868 

tS,  108 
16,317 

23  7 
27*2 

107 

100.0 
100.0 

8.460 
8,359 

0 
0 

0 
0 

15 
14 

100.0 
100.0 

2.581 
2,608 

77 
25 

3.0 
1.0 

5 
6 

100,0, 
100.0 

3,111 
3. 036 

0 
0 

0 
0 

7 
7 

10a  0 

100.0. 

1,312 
1,065 

0 
0 

0 
0 

7 
5 

106.0 
71.4 

6.038 
5,846 

2,784 
3,048 

46.1 
52.1 

11 
10 

100.0 
100.0. 

9.565 
10.284 

7.533 
7,725 

78.8 
75.1 

14 
14 

100.0 
100.0 

2.438 
2,517 

2.314 
2.008 

94.9 
79.8 

5 
6 

100.0 
100.0- 

3.991 
3,371 

3,060 
2.643 

76.7 
78.4 

8 
8 

100.0 
100.0' 

61,538 
59,628 

41,880 
43,691 

68.1 
73.2 

73 
73 

96.1 
96.1 

28,53/ 
28,638 

19,964 
21,313 

70.0 
74.4 

38 

38 

100.0- 
100. 0» 

4,498 

3,427 

3,158 
3,427 

90.3 
90.4 

11 
11 

100.0. 
100.0* 

5,111 
4,851 

4,043 
4,365 

79.1 
90.C 

13 
10 

100.0 

100.  a 

8,351 
6,916 

28,038 
28.397 

5,597 
4,873 

16.404 
16.440 

67.0 
70.5 

58.5 
S/.8 

16 
20 

49 

50 

IOOlO 

87.  a 

loao 
100.0. 

:.733 
2.187 

2.469 
2.011 

89.7 
92.0 

8 

7 

100.0 

87.5 

14.741 
14,977 

11,835 
11,493 

80.3 
76.7 

36 
32 

100.0 
100.0 

5,891 
6,117 

5,753 
5,992 

97.7 
98.0 

13 
13 

loao- 

92.9 

6,615 
6,467  • 

4,185 

5,!48 

75.4 
79.6 

22 
22 

loafr 
10a  a 

erJc 
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TABLE  L-SCHOOL  DISTRICTS  WHICH  IMPLEMENTED  STUUENT  REASSIGNMENT  PLANS  FDR  THE 
1971-72  SCHOOL  YEAR -Continued 

Pupil  transportation  and  membership  data  for  fall  1971,  compared  with  fall  1970  (data  Is  unedited  except  for 

cols.  A  and  B,  1070) 


Total 
pupils 
in  mem- 
bership 


Minority  pupils 

Percent 
Number        of  A 


Total 
pupils  in 
schools 
which 
answered 
the 
transpor- 
tation 
C'lestion 


Pupils  transported 


Number 


Percent 
of  C 


Number  and 

percent  of 
schools  which 
answered  the 
transportation 

question 

Number  Percent 


MICHIGAN 

Kalamazoo  Ctty. 

1970  >....-......„, 

197L..;.-.. 

Ponttac  City: 

1970  

i97L...:...<.>..:.::. 


MISSISSIPPI 

Biloxi  MSSD: 

1970  ,   9,131 

1971   8,802 

Clarkdale  MSSD:^ 

1970   4,165 

197L..:  V;. 4,348 

East  Tallahatchie  Cons.: 

1970..........   2.649 

1971....;.....;...;.-..-,  2,403 

Greenville  MSSD: 

1970   11,386 

1971  .;..v......:.  10,468 

Greenwood  MSSD. 

1970........................  4,720 

1971.....  ;.....:..-.  4,640 

Gulfport  MSSD  (HEW). 

1970    8,919 

1971  -.;..:.;..'..  8,549 

Hattiesburs  MSSD: 

1970....-.....-..-....-.-...  7,718 

1971.......'..-..-..:....-.-.  7.323 

Humphreys  County: 

1970.....-....-.-.-..'...-.-  4,294 

197 1 . ..... ;. 3, 896 

Jackson  MSSD: 

1970.... .  ... .... .....  30, 758 

1971....;...;.:.:..-..w..  29,627 

Leflore  County: 

1970.. ...  .. ... .. .  5, 809 

1971 . ..... .;.;.  5, 436 

McComb  MSSD: 

1970...-.-.....-.-......-...  3,901 

1971...-  ..X..:..:..;.  3.671 

Madison  County: 

1970...........-..-...-.:.:.  4.065 

1971  .W. .....-.:.  4,076 

Senatobia  MSSD: 

1970............  ........  1.225 

1971...-......-.-.:....;..;'  1.173 

Simpson  County: 

1970   5.062 

1971....;.   4,878 

VicksburgMSSD:  '  ' 

1970...........   5.460 

1971...-.:.:....:.;........;.  5,226 

NORTH  CAROLINA 

Alamance  County  (HEW): 

1970......  13,165 

1971.....;.:.;....;..:..;.  13,020 

Bladen  County: 

1970..............   7.238 

1971....  ;..;.:.........  7,245 

BurlinBton  City: 

1970.....................  9,476 

1971...-.;.....:.........  9,555 

footnotes  at  end  of  table. 


17.827 

3,149 

17.7 

NA 

NA 

NA 

NA 

NA 

17, 181 

2,920 

17.0 

16. 873 

9,305 

55.1 

39 

97.5 

24.055 

9.100 

37.8 

NA 

NA 

NA 

NA 

NA 

21,286 

9,202 

42.4 

21,286 

9,397 

44.1 

36 

100.0 

1,795 
1,803 

3,230 
3,477 

1,735 
1,676 

6,991 
6,905 

3,073 
2.827 

2.156 
2,199 

3,518 
3,543 

3.660 
3.451 

18,729 
19.075 

4, 943 
4.868 

2,049 
1,982 

3, 375 
3.367 

693 
657 

2,192 
2,032 

3,564 
3.602 


2,940 
3,007 

3.665 
3,683 

2,000 
2,093 


19.7 
20.5 


77.6 
80.0 


65.5 
69.7 


61.4 
66.0 


65.1 
60.9 


24.2 
25.7 


45.6 
43.4 


85.2 
88.6 


60.9 
64.4 


85.1 
89.6 


52.5 
54.0 


83.0 
82.6 


56.6 
56.0 


43.3 
41.7 


65.3 
68.4 


22.3 
^3.1 

50.fr 
50.8 

21.1 
21.9 


8,724 
8,802 

4.165 
2.876 

2,649 
2.403 

11,386 
10,468 

4,720 
4,640 

8, 919 
8,549 

7,718 
7, 323 

4.294 
3,896 

30,758 
29,627 

5,296 
5, 436 

3,901 
3,671 

4,065 
4,076 

1,225 
),173 

5.062 
4,878 

5.460 
5.266 


315 
987 

0 
0 

1,944 
2.039 

798 
487 

99 
194 

70 
65 

0 
0 

2.836 
2.873 

2. 127 
7.856 

4, 565 
4.020 

1,484 
2,387 

3.835 
3,901 

445 
387 

3. 389 
4.168 

627 
372 


3.6 
11.2 


73.4 
84.9 


7.0 
4.7 


2.1 
4.2 


66.1 
73.7 


6.9 
28.5 


86.2 
74.0 


38.0 
65.0 


94.3 
95.7 


36.3 
3*  0 


66.9 
85.4 


11.5 
7.1 


i3 
12 


11 
9 


18 
18 


17 
17 


15 
15 


55 
54 


9 
10 


11 
7 


10 
5 


92.9 
100.0 


100.0 
81.8 


100.0 
100.0 


100.0 
100.0 


100.0 
100.0 


100.0 
100.0 


100.0 
100.0 


100.0 
100.0 


100.0 
100.0 


88.9 
100.0 


100.0 
100.0 


100.0 
100.0 


100.0 
100.0 


100.0 
100.0 


100.0 
100.0 


12.739 
13.020 

8.465 
9,889 

66.4 
76.0 

23 
21 

95.8 
100.0 

7.238 
7.425 

5.460 
5.868 

75.4 
81.0 

13 
14 

100.0 
100.0 

9.476 
9,555 

2,110 
3,091 

22.3 
32.3 

13 
13 

100.0 
100.0 
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TABLE  !.-SCHDOL  DISTRICTS  WHICH  IMPLEMENTED  STUDENT  REASSIGNMENT  PUNS  FOR  T  E 
1971-72  SCHOOL  YEAR-Conthued 

(Pupil  transportation  and  membership  data  for  fall  1971,  compared  with  fall  1970  (data  is  unedited  except  for 

cols.  A  and  B,  1970) 


Total 
pupils 
m  mem- 
bership 


B  C 

Total 
pupils  in 
schools 
which 
answered 

Minority  pupils  the 

 transpjr- 

Percent  tattoii 
Number       of  A  question 


NORTH  CAROLINA-Con, 

Fayetteville  City: 

1970..-. ........v.  .... 

1971. ......v.. .... 

Forsyth  County-Winston  * 
Salem  City. 

1970.  . 

1971...'.:.:.:.:.:.;.:.-.-;...: 

Golds  bo  ro  City; 

l970.,..-..-...w..-.- ... 

1371... ;.:;....... "..:._■ 

Granville  County  (HEW): 
1970.........^.  ......... 

19?!.... ".:.:.:.:.. 

Greensboro  City. 

1970.....,...-.-...-......,  . 

1 971.... .....:.:.:;.:;;.. ■ 

Mecklenburg  County* 
Charlotte  Ctty: 
19/0...................... 

1371...V..;... :.:.:  :  ; 

Moore  County  (HEWi: 

197y... , 

19/1....V.  "..:.-..;:'." 

Nash  County  (HEW;.  * 
1970...... . 

1971...;;  V  ".:.-.:':."': 

New  Barn  Cjty(HEV/). 
1370  ....... 

1971.....'.:;..;;..:;..:...: 

New  Hanover  Caunty.' 

19/0....-.-..  .  ...  . 

1971....;;....;;.:;: 

Pender  Co  :nty  (HEW): 
1970....   .-  '  ... 

1971...-...-...:.;....:.:;:,..: 

Raleigh  C;t>-. 

1970  

1971.  ".:.;.;...:;-;.;.. 

R>cky  MiuiitCit/.^ 
1970  

19/1.....;..;:.-..:.:;  ... 

SanfordCity(HEW>: 

1970...-..-.-..  - 

1971....  ';■".;:::;. " 

Shelby  City  (HEW). 

1970...-...-  -  ........ 

1971....;;,;  .:;:;.;; 

WakeCojn(y(HtW).  * 
1970......-.....-.-..-...,.,..  - 

1971...;.. ;;;.  :: 

Wayni  c;3unty(HtW>. 
1970.....:........ 

19/1...^.;,^",..: 

OiaAHOMA 

Crookfrl  Oak: 

1970...-........^..^.. 

1971.....-..:.;;.;, 

HufiO(HEW): 
iy/0  

\m  .:.;;.-; 

Sapulpa(HEW): 

1970  , 

1971.....:.:.:;..;.;. 

Tulsa  City: 

1971.......,.......-.-, 

1971  .:.;.;.-.. 


13, 214 
12, 510 


49, 514 
47. 937 

7. 249 
6,909 

7. 819 
7,652 

32.291 
3C,  007 


82,507 
81. 042 

9, 857 
10,172 

12,095 
n,752 

5,  838 
5,  600 

19,600 
19,  410 

4.685 
4,5S8 

l\  469 
'U,  236 

7,  242 
6,932 

5,333 
5, 269 

5,089 
5,091 

27, 381 
Ih,  487 


6,586 
6, 444 


13,824 
14,193 

4,078 
4,032 

4,225 
4,135 

10,  737 
10.528 


25,688 
26,116 

3,246 
3,362 

6, 582 
6, 344 

2,213 
2,301 

5, 46S 
5,519 

2,659 
2,566 

6,785 
b,  91C 

3,434 
3,345 

1,519 
1,499 

1,367 
1,425 

7,491 
7, 494 


49.8 
51.5 


27.9 
29.6 

56.3 
58.4 

54.0 
54.0 

33.3 
35.1 


31.1 
32.2 


32.9 
33.1 


54.4 
54.0 


37.9 
41.1 


27.9 
28.4 


56.8 
55.8 


28.9 
31.1 


47  4 
48.3 


28.5 
23.4 


26.6 
28.0 


27.4 
26.3 


Pupils  transpsrted 

Percent 
Number        of  C 


Number  and 

percent  of 
schools  which 
answered  the 
transportation 
question 

Number  Percent 


13,214 
12,020 


49, 514 
47, 516 

6,335 
6,9C9 

7,819 
7,652 

32,291 
3C,007 


82,507 
80,488 

9, 857 
10,172 

12,095 
11,752 

5,839 
5, 600 

19.6C0 
19,41C 

4,685 
4,598 

23, 203 
a,  0!}2 

NA 

6.  S32 

5, 333 
5,269 

5,089 
5. 091 

27,  381 
28, 487 


4,121 
4,347 


23. 440 
32. 194 

3,293 
4,710 

4.737 
5,157 

10, 671 
16, 920 


46,  C76 
46, 849 

7, 483 
7,  554 

3, 349 
ti,S93 

1,859 
2,894 

5. 847 

10, 232 

3,S37 
3,  1*j3 

1,332 
13,133 

2,784 

2,H8 
2,125 

1,231 
1,557 

19,056 
16.  533 


31.2 
36.2 


47.3 
67.7 


52.0 
68.2 


6G.6 
67.4 


33.0 
56.4 


55.8 
58.2 


75.9 
74.3 


69.0 
75  7 


31.8 
51.7 


29.8 
52.7 


81.9 
77.3 


5.7 
45.9 


NA 
40.2 


39  7 
40.3 


24.2 
30.6 


69.6 
58.0 


20 
18 


15 
14 


46 
47 


108 
105 


19 
19 


18 
18 


10 
11 


30 
30 


11 
11 


39 
37 


NA 
14 


10 
10 


10 
10 


43 
43 


100.0 
94.7 


100.0 
98.5 


90.0 
100.0 


100.0 
100.0 


100.0 
100.0 


99.1 
97.2 


100.0 
100.0 


100.0 
100.0 


100.0 
100  0 


100.0 
ICO.O 


100.0 
100.0 


97.5 
97.4 


NA 
100.0 


lOC.O 
100.0 


100.0 
100.0 


100.0 
100.0 


14. 246 
;.  14,524 

4,368 
4.390 

30.7 
30.6 

14,246 
13,295 

8,055 
8, 635 

56.5 
64.9 

20 
18 

100.0  1 
90.0 

..  3.365 
3,0J7 

743 
806 

22.2 
26.5 

3,365 
3,0J7 

2,947 
^8S3 

87.6 
94.6 

5 
6 

100.0 
lOU.U 

1,825 
1,942 

493 
603 

27.3 
31.1 

1,825 
1,912 

267 

3;i 

14.6 
17.6 

8 
9 

100.0 
100.0 

4, 288 
4,2'7 

704 
608 

16.4 
14.4 

4, 288 
4,048 

1.381 
i.27l 

32.2 
31.4 

10 

10 

100.0 

100. 0  : 

77,822 
...  75,069 

13.745 
13, 679 

17.7 
18.2 

77.822 
74,349 

6,716 
9,354 

8.6 
12.6 

108 
105 

100.1 

98.0  . 

erJc 
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TABU  l.-SCHOOL  DISTRICTS  WHICH  IMPLEMENTED  STUDENT  REASSIGNMENT  PUNS  FOR  THE 
1971-72  SCHOOL  YEAR~-Continuedi 

Pupil  transporUtion  and  membership  data  for  fall  1971,  compared  with  fall  1970  (data  is  unedited  except  for 

coU.  A  and  B,  1970) 


Minority  pupils 


Total 
pupils 
In  mem- 
bership Number 


Total 
pupils  in 
schools 
which 
answered 
the 
transpor- 
Percent  tation 
of  A  question 


PupiSi  transported 

Percent 
Number       of  C 


Number  and 
percent  of 
sdiools  which 
answered  the 
transportation 
question 

Number  Percent 


SOUTH  CAROLINA 
/iken  County  (HEW): 

1970.. ....... . . . .... .. .  24, 465      7, 507 

1971...................  23,531   •  7,409 

Chester  County  (HEW):    "  ^ 

1970... . . ..... ..... . . ..  -  7, 785      3, 940 

1971   7,631  3.905 

Florence  County  No.  1: 

1970.. . . . . . ....... ... ...  14, 651       5, 991 

197 1 ........ . ... ... ... . 14, 445  5, 983 

Hampton  County  Ho.  2: 

1970.... . .  ..  .  .  . . ......  -  1. 780      1, 479 

1971....;..:..:.........,  1,767  1,466 

Marlboro  County  (HEW): 

1970.. .. . . . . .. . . . . ... . .  7, 566      4, 046 

1971  . . . ;. . .  7, 629      4, 152 

Orangeburg  County  No.  5: 

f970. ..... . . .... . .... . .  7 , 380      4, 486 

1971.... .... .. ;. . 6, 737  4, 533 

Richland  County  No.  1 

^"197^.. .. ... . . . ... ......  39, 4^3     19, 640 

1971   37,699  20,200 

Spartanburg  County  No.  7 
iHEW)' 

1970............   13.095  4,727 

1971   12,837  4,791 

Williamsburg  County  (HEW): 

1970. .. ... .......... . . .  10, 406      8, 017 

1971   9,981  7,875 

TENNESSEE 

Bedford  County  C*EW): 

1970   5,5.9  802 

1971   5,4/9  811 

Chattanooga  City: 

1970   26, 506     13, 153 

1971  . . . . ;. . . .  23, 382     12, 918 

Franklin  City  Ehmentary: 

1970. ... . . .... . . .... .. .  1, 779  658 

1971  V.,...  1,746  658 

Nashville-Davidson  County: 

1970   95, 313     23, 71 0 

197 1 . ... . . ...... ::. . . . .  88, 190     24, 076 

Shelby  County: 

1970.. ... . . . ...... .  22. 967      7, 776 

197 1 . .. ... . . ;. ..... :.. .  23, 454       7, 449 

Williamson  County  (HEW): 

1970   6,624  961 

1971  .;..>.........  6,936  932 

TEXAS 

Amarillo  ISD  (HEW): 

1970   28, 784       4. 101 

i9n  .. :  28, 215    4, 300 

Austin  ISD: 

1970   54, 974      19, 574 

1971   55,565  19,749 

BetvilleiSD(HEW): 

1970                .......  4.534  2,583 

1971......   4,499  2,639 

Bryan  ISD: 

1970   9.229  3,712 

1971   9,324  3,791 

Daingerfield  'SO: 

1970                .......  2,083  556 

1971  ...:..;.»-.,  2,290  760 


30.7 
31.5 


50.6 
51.2 


40.9 
41.4 


83.1 
83.0 


53.5 
54.4 


60.8 
66.8 


49.8 
56.6 


36.1 
37.2 


77.0 
78.9 


14  8 
14.8 


49.6 

55.2 


37.0 
37.7 


24  9 

27.3 


33.9 
31.3 


14.5 
13.4 


14.2 
15.2 

35.6 
35.5 

57.0 
58.0 

40.2 
40.7 

26.7 
33.2 


21.958 
23,535 

7,785 
7, 108 

14.651 
13,594 

1.780 
1.767 

7,l>6t 
7,0^9 

7,380 
6,787 


39,433 
37,699 


13.095 
12,837 

10,406 
9,981 


5,472 
5,479 

26.197 
23,382 

1, 779 
1,746 

95.313 
88,190 

22.967 
23, 125 

6  624 
6,936 


28.784 
28,215 

54,662 
55,565 

4.125 
4,499 

9.229 
9,324 

2,0S3 
1,685 


n.284 
14,686 


60.5 
62.4 


45 
49 


90.0 
100.0 


ERLC 


4.455 

57.2 

14 

10(}.0 

4,463 

62.8 

13 

92.9 

5.895 

40.2 

23 

100.0 

6. 513 

47.9 

21 

95.5 

1.617 

90.8 

3 

100.0 

1, 542 

87.3 

4 

100  0 

5.053 

66.8 

17 

100.0 

5,141 

67.4 

17 

100.0 

2, 169 

29.4 

11 

100.0 

4,263 

62.8 

12 

100.0 

t 

14. 160 

35.9 

62 

•  100.0 

18, 871 

50.1 

59 

100.0 

5, 279 

40.3 

19 

100.0 

6,939 

54.1 

18 

100.0 

9, 138 

87.8 

22 

100.0 

8,693 

87.1 

19 

100.0 

I 

3,089 

56.5 

17 

94.4 

\ 

3,514 

64.1 

18 

100.0 

1,865 

7.1 

47 

97.9 

2,670 

11.4 

44 

100.0 

0 

0 

3 

100.0 

0 

0 

3 

100.0 

\ 
] 

32.574 

34.2 

141 

100.0 

43,132 

48.9 

136 

100.0 

\ 

14,159- 

61.6 

37 

100.0 

i 

14,951 

64.7 

37 

100.0 

i 

5,706 

88.1 

)7 

100.0 

6,869 

99.0 

17 

100.0 

161 

.6 

49 

100.0 

192 

.7 

49 

100.0 

2.875 

5.3 

73 

98.6 

6.381 

11.4 

72 

100.0 

545 

13.2 

7 

87.5 

664 

14.8 

8 

100.0 

1,668 

18.1 

14 

100.0 

\ 

3,451 

37.0 

14 

100.0 

! 

1.284 

61.6 

5 

100.0 

1, 100 

65.3 

14 

80.0 
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TABLE  l-SCHOOL  DISTRICTS  WHICH  IMPIEMENTED  STUDENT  REASSIGNMENT  fUNS  FOR  THE 
1971-72  SCHOOL  YEAR-Continutd 

IPupil  transportation  and  memberehip  daU  for  fall  1971,  comparod  with  fall  1970  (daU  Is  untditfd  txcept  for 

cofs.  A  and  B.  1970) 


Total 
pupils 
In  rnem 


Minority  pupils 


.    .  Percent 
bership    Number       of  A   question  Number 


Total 

pupils  in  Number  and 

schools  percent  of 

which  schools  which 

answered  answered  the 

the  Pupils  transported  transportation 

transpor-    question 

tation  Percent 


of  C    Number  Percent 


TEXAS-Con. 
Dallas  ISD: 

1970.................   164,736  70,343  42.7  157,742  5.079  3.2  176  97  2 

FalrfiddlSD;-"----^-----'-  ^"''^  ^^'^^  ^^,154  7.7  179  97:8 

I970-. ..... . . .-. .-. . .  1, 017  383  37. 7  1, 017  454  44. 6  3  100. 0 

FortfesDV------^ ''^^  ''268  645  50.9  3  100.0 

1970.....-..:.   M.095  31,956  36.3  87,673  ^  979  3.4  115  99  1 

Hend'e'^nlSD:- "  ^''"5  8.5  81,935  .    .1  8.3  112  Ull 

1970.....:.,...,-...:,.....  3,^  1,203  36.6  3,285  1,318  40.1  7  100.0 

HillZ.'lSDVHW:"-----  ' 

I"?   1,M6  473  28.9  1,63C  294  18.0  5  100.0 

H.u,'t.'JVsD: «'  >•««  »3  "6  5  '00.0 

}"0  ...>,,.......  241,139  121,958  SO. 6  208,718  9,162  4.4  203  88  3 

OikwSdVSDr--------  '"•'"^  2"'*"  "'^  219  96:9 

1970....:.:...,.....-....  259  143  55.2  259  114  44.0  1  100.0 

S,„fc-.i-R.iCSDr    --  «A 

1970 »  

^^gJJI^P •  •  7. 236  ""a'M  "'"in 7,"236 3,"9i4 M.'i ii"""'"i6c."6 

j  J70. . . .:.   18, 360  6. 333  34. 5  18, 360  1, 265  6. 9  37  100. 0 

WestolSDr"""""""""-  •  ''^  ^'^  ^^'^^  2.090  12.2  33  91.7 

1970...;..   5, 703  .4, 900  85.9  5, 703  1, 607  28. 2  8  100. 0 

fiJ^ci^m  ''^^  ^'^^  '''''  2.022  38.2  8  100.0 
(HEW): 

I  J??  —   7. 284  2, 139  29. 4  7, 284  1, 766  24. 2  15  100. 0 

>971-..—   6,593  1,983  30.1  6,593  2,851  43.2  14  lOOiO 

VIRGINIA 

AccomKK  County  (HEW): 

\i?r— I'ViS  !•  I?f  ^'^  W  5.  S96  92. 0  14  91  3 

AleJnLcVti; -  '''''  ''''' 

WTO.....,,,...,...-.....  17, 555  5, 284  30. 1  17, 555  1, 809  10.3  22  100. 0 

l^''7iV—r;uV^:—  >6.702  5,289  31.7  16  702  4  139  24.8  23  00  0 
Chesterneld  County  (HEW): 

1970. ...... ..... ., . . . .  24. 063  2, 370  9. 8  24, 063  20, 603  85. 6  35  100. 0 

Charl«C.ti;-"-----------^  "''^  2.294  9.7  23,754  18,654  79.4  36  100.0 

\SS   I.M7  1,735  92.2  1,887  1,813  96.1  4  100.0 

Che^^KecVtif-----------  ''^^  "'^  ''^^^  ^'^  '  '^'^ 

    24, 835  6. 964  28. 0  24, 835  18, 558  74. 7  31  100. 0 

CulpiJIciuVtiW----  ''''''  '^'^^  ''''' 

j970.....-.w... 4,425  1,435  32.4  4,425  3,703  83.7  8  100.0 

HamfeWW):------  ^'^^  ^'^^  '''''  «  >00.0 

 -  31,  go  8,948  28.1  31,899  6,491  20.3  39  100.0 

H.nr!L'LnS(HEW)l '^'^^  31,642  7,505  23.7  38  100.0 
  34,274  2,9fi2  8.6  34,274  20,067  59.5  40  100.0 

12??  -   I2.J39  3,599  27.8  12,939  11,610  89.7  24  100.0 

HopJlJiW "'^^^  ^'^^  ^'^  "'^^  "'^^  ^'-2  24  100.0 

  5,J|3  1.008  18.6  5,433  0  0  8  100.0 

  5, 398  1, 044  19. 3  5. 398  0  0  7  100. 0 

Footnotes  at  end  of  table. 
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TABLE  L-SCHOOL  DISTRICTS  WHICH  IMPLEMENTED  STUDENT  REASSIGN '<MENT  PLANS  FOR  THE 
1^71-72  SCHOOL  YEAR -Continued 

IPupil  transportation  and  memjership  data  for  fall  1971,  co{n;ared  with  fall  1970  (data  is  unedited  except  for 

cols  A  and  B.  1970) 


Minority  pupils 


Total 
pupils 
in  mem* 

t>ership  Number 


Percent 


Total 
pupils  in 
schools 
which 
answered 
the 
transpor- 
tation 


Pupils  transported 


M  A   question  Number 


Percent 


Number  and 
percent  of 
schools  which 
answered  the 
transportation 
question 


ef  C    Number  Percent 


Virginia —Con. 

Nansemond  County: 

1970........................  9.272 

1971.....V...;..:.-<.V...  9.377 

Newport  News  City: 

1970......  ............  31,581 

1 97 1 . .  .V. . . 30,  m 

Norfolk  City: 

1970........-.-.....-..-.-..  55,117 

1971.....;... 50.791 

Nortiih^mplon  County:- 

1970   3,521 

1971.......-.:...:.-.......  3.474 

Petersburg  City: 

1970.....-.-.-.-.-.  .    ....  8,411 

1971  ,.:.....-:.....».  8.032 

Portsmouth  Cit/: 

1970........................  2S.796 

1971  .x.:..  25.844 

Roanoke  City: 

1970........  .w...  19.685 

1971......   18,177 

Virftma  Beach  City  (HEW): 

1 970... .-          . .-. .  45, 245 

197 1 . . .  ..1  46. 802 

WEST  VIRGINIA 

Marion  County  (HEW): 

1970....:-.-.-.-.-....-......  11.878 

I971.....:;.;..'....-.^>....,  11,983 


6.102 
6,071 

11,653 
11,513 

25,473 
24,961 

2,361 
2,308 

5.629 
5.763 

14,466 

14.556 

4,854 
4,993 

5  390 
5,437 


590 
615 


65.3 
64.7 


36.9 
37.3 


46. 2 
49.1 


57. 1 
66.4 


66.8 
71.8 


54.0 

56,3 


25.6 
27.5 


11.9 
11.6 


5.0 
5.1 


9.272 
9, 377 

31,581 
30,891 

52,605 
49,693 

3, 521 
3,474 

8. 431 
8,032 

26.796 
25, 660 

18,976 
17,774 

45, 245 
46,802 


11,878 
11,914 


7,6.3 
7.412 

21,604 
24,878 

703 
637 

3,077 
3.056 

0 

827 

2,945 
4,436 

2,717 
4,046 

41,525 
42,071 


7,400 
7.696 


82.4 
79.0 

68.4 

80.5 

1.3 

I.  2 

87.4 
88.0 

0 

10.3 

II,  0 
17.3 

14.3 
22.8 


62.3 
64.6 


17 
16 

39 
38 

70 
71 

10 
9 

U 
10 

34 

32 

35 
33 

47 

47 


53 
49 


100.0 
1C0.0 


100.0 
100.0 


97.2 
98.6 


100.0 
100.0 


100.0 
100.0 


100,0 
97.0 


100.0 
97.1 


ICO.O 
100.0 


100.0 
100. 0 


I  Consolidated,  operated  as  separate  school  districts  prior  to  1971, 
Note:  NA-Not  available. 

C.  Lettee  of  Teansmittal 

Department  op  Health,  Education,  and  Welfare, 

Office  of  the  Secretabt, 
Washingtotit  B.C.,  April  12, 1972, 

Mr.  Benjamin  L.  Zelenko, 

Oeneral  Counsel,  Co^nmittee  on  the  Judiciary, 

Ra  If  burn  House  O^Jlce  Building, 

Washing tont  D,C, 

Dear  Mr.  Zelenko:  We  are  sending  you  herewith  fifteen  (15)  copies  of  data 
indicating  tlie  extent  of  ,*<chool  bn.sing  in  I  V  school  districts  wliich  to  our  knowl- 
edge imDlemented  new  student  reassignment  measures  in  1971-7i2,  pursuant  to 
Federal  de.'^efcregatlon  re<niirenients. 

As  you  will  recall,  when  we  discussed  this  further  Committee  request  it  was 
agreed  that  the  Office  for  Civil  Rights  would  provide  you  with  the  statistical  in* 
formation  asi^enbled  as  of  April  12,  The  additional  information  requested  by  the 
Committee.  relaiJng  to  the  extent  of  de^♦*g^egation  undertaken  in  the  1;>4  dls- 
tricts,  will  be  submitted  as  soon  as  possible, 

You  will  find  that  23  of  the  154  districts  identified  here  also  appear  in  the 
previous  list  furnished  to  the  Committee  on  March  i3,  relating  to  the  amount 
of  school  transportation  in  effect  in  the  nation's  largest  school  systems. 

The  data  transmitted  herewith  was  taken  from  survey  forms  completed  and 
returned  by  the  local  school  districts.  The  information  provided  for  each  district 
is  total  en**ollment,  the  number  and  percent  of  minority  pupils  enrolled,  tlie 
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number  and  percent  of  pupils  tram^rted  at  public  expense  and  the  number  and 
percent  of  schools  responding  to  the  survey  questions  on  student  tramfportatioD. 
If  you  have  any  questions,  please  let  me  know. 
Sincerely  youra^ 

BlU 

W.  H.  VAW  DKN  TOOBN, 

A98i$tant  to  the  Director  Office  for  Civil  Bighi$. 

Mr.  Zelenko.  Mr.  Secretary,  I  have  a  few  questions  about  how  the 
moratorium  bill  would  operate  on  HEW  procedures.  We  have  not  dis- 
cussed that  yet  this  morning. 

I  direct  your  attention  to  section  3(c)  of  the  bill,  page  24,  lines  15  to 
2^*.  which  cxei  ijits  new  or  additional  busing  adopted  by  a  school  dis- 
trict pursuant  to  a  "voluntary"  desegregation  plan. 

Wliat  docs  the  term  "voluntary"  mean  in  the  context  of  the  busing 
moratorium  bill? 

Secretary  Richakdson.  It  means  a  plan  that  was  not  required  by  a 
court  order  or  by  the  terms  of  the  Civil  Rights  Act  as  enforced  bv  the 
Olnce  for  Civil  Rights  and  HEW. 

Mr.  Zelenko.  In  other  words,  school  districts  in  Massachusetts 
obeying  a  State  law  requiring  school  desegregation  or  racial  balance, 
would  be  "voluntarily"  desegregating  un<ter  the  terms  of  3(c)  ?  Such 
distncts  would  not  be  subject  to  the  moratorium. 

Secretary  Riciiardsox*  Yes. 

Mr.  Zelexko.  And  that  is  true  in  Illinois  as  well  ? 

Secretary  RicHAP  ySON.  Yes. 

Mr.  Zelexko.  x\nd  is  this  true  in  any  State  which  requires  school 
distncts  to  desegregate? 

Secretary  Ru  iiaudson.  Well,  let  me  sav  this.  The  le<rislation  bv  its 
terms  is  directed  toward  the  stay  of  Federal  court  orders.  We  have 
discussed  earlier  the  effect  on  State  court  orders  enforcing  State  law. 
The  reason  for  the  reference  to  "voluntary"  here  is  in  context  j[  the 
school  systems  which  may  be  subject  to  Federal  jurisdictions  which 
go  be\^ond  what  we  or  the  court  order  would  require. 

I  do  not  think  that  a  State  school  system  carrying  out  a  State 
requirement  is  doing  so  vohmtarily.  It  is  just  beyond  the  i-each  of  the 
legislation. 

Mr.  Zelexico.  It  is  teyond  the  reach  unless  .someone  seeks  a  court 
order  to  enforce  State  law  and  unless  the  court  order  were  to  be 
enforced. 

Secretary  Richardsox.  Perhaps  it  needs  rlarification.  In  any  event, 
we  do  not  intend  to  reach  any  action  taken  by  a  school  system  in  fulfill- 
ment of  the  State  requirement. 

Mr.  Zelexko.  Mr.  Secretary,  suppose  HEW,  in  the  process  of  re- 
viewing a  particular  school  district's  compliance,  finds  that  the  school 
district  segregates  its  children  on  the  basis  of  race.  In  response  the 
school  di^rict  then  adopts  a  desegregation  plan  to  bring  itself  in  com- 
pliance with  present  HEW  guidelines.  Would  the  action  of  that  school 
districtr— adopting  a  so-called  voluntary  compliance  plan— "vohmtary 
comn  lance '  is  the  teim  used  in  your  regulations,  Mr.  Secretary— 
would  that  compliance  plan  be  a  voluntaiy  act  under  the  terms  of  this 
1)11 1  and  l)e  exein|)t  from  the  monitorium  ? 

Secretary  RicHAimsox.  I  would  say,  if  the  plan  were  adopted  pur- 
siiant  to  the  exercise  of  administrative  authority  bv  the  Office  for  Civil 
Rights  in  the  implementation  of  title  VI,  if  *it  came  about  hv  that 
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{>roces$,  it  would  not  be  a  voluntary  plan  under  the  terms  of  this  legis- 
aticm.  In  other  words,  if  it  resulted  from  negotiation  and  if  the  negoti- 
ation were  carried  out  and  were  understood  to  he  carried  out  subject 
to  the  potential  threat  of  a  fund  cutoff  until  and  unless  the  school  sys- 
tem did  something,  then  the  plan  would  not  be  voluntary  within  the 
terms  of  this  bill. 

On  the  other  hand,  if  the  school  system  genuinely — it  becomes  a 
question  of  fact — elects  to  do  more  than  the  negotiating  process  re- 
quired or  other  than  we  proposed,  certainly  that  should  not  be  dis- 
turbed. 

Chairman  Celler.  Mr.  Hungate. 

Mr,  Hungate.  Mr,  Secretary,  let  me  see  if  I  follow  your  argument 
Thus  far,  the  testimony  has  established  that  there  are  no  oourt  decisions 
on  all  fours  in  support  of  the  administration's  moratorium  proposal. 
I  think  you  are  in  a^eement  with  Mr*  Cutler  that  the  moratorium 
would  be  a  matter  of  f&st  impression  for  the  couits. 

However,  you  a/gue  by  the  use  of  analogy — ^j*ou  naven't  got  a  white 
mule,  but  you  suggest  that  if  you  had  a  blue  parrot  and  a  yellow  parrot 
you  might  be  able  to  produce  a  green  parrot.  You  rely  on  Professor 
Cox's  article  distinguishing  between  rights  and  remedies  and  cite  the 
Norris-LaGuardia  Act  and  Ex  parte  UlcOardle  decision  su^nding 
habeas  corpiis  by  restricting  the  appellate  jurisdiction  of  the  Supreme 
Court.  Would  that  be  a  fair  statement  of  the  general  tenor  of  your 
argument? 

Secretary  Richardson.  Very  fair  and  very  succinct,  yes. 
Chairman  CELiiER.  Mr.  Polk  ? 

Mr.  Polk,  Mr*  Secretary,  I  have  a  problem  with  the  way  the  mora- 
torium bill  might  operate.  If  tomorrow  the  Congress  were  to  enact 
the  moratorium  bill  and  subsequent  to  that  the  Senate  were  to  vote 
down  the  bill  containing;  substantive  standards,  I  take  it  that  the 
moratorium  bill  would  still  remain  in  effect.  Do  you  think  that  would 
be  appropriate? 

Secretary  Richardson.  Yes.  I  would  not  consider  that  such  a  vote 
by  the  Senate  represented  a  final  determination  of  the  will  of  the 
Congress  in  the  matter. 

Mr.  Polk.  Is  any  determination  of  Congress  ever  final  ? 

Secretary  Richardson.  It  is,  of  course,  subject  to  revision  by  such 
consequential  congressional  action  but  the  moratorium  provides  in 
effect  that  it  would  terminate  upon  either  of  two  events,  whichever 
is  earlier.  One  is  the  enactment  by  the  Congress  of  legislation  which  it 
declares  to  be  that  contemplaied  by  the  moratorium^  or  July  1, 1073. 
The  second  possibility,  July  1, 1973,  is  designed  to  give  an  interval  in 
which  Congress  has  an  opportunity  to  act  aifirmativel y. 

The  fact  that  it  had  acted  negatively  in  the  inten'al  would  not  ter- 
minate the  moratorium. 

Mr.  Polk.  It  would  seem  to  terminat>e  the  justification  for  the 
moratorium,  would  it  not? 

Secretary  Richardson.  Of  course,  the  easy  way  to  answer  that  is 
for  the  Congress,  in  deciding  not  to  enact  substantive  legislation*  at 
the  same  time  to  declare  an  end  to  the  moratorium.  The  moratorium 
would  not  come  into  being  in  the  first  place  unless  Congress  had  en- 
acted it  and  if  Congress,  having  deliberated  upon  the  question  of 
whether  or  not  to  establish  substantive  limits  to  busing,  decided  not 
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to,  as  a  maUer  of  deliberate  consideration  of  the  issue,  the  obvious 
thing  for  it  to  do  at  that  point  would  be  to  declare  an  end  to  the 
nioratoiium. 

Mr.  Polk.  Except  that  it  would  take  both  Houses  of  the  Congress 
to  repeal  the  moratorium,  whereas  it  would  take  only  one  House  to 
answer  the  question  negatively. 

Seci-etary  Richardson.  In  that  case  I  would  say  that  the  Congress 
miprht  still  be  enlightened  in  the  remaining  life  of  the  moratorium 
and  that  it  was  fair  enough,  therefore,  that  it  should  continue  until 
that  hope  had  finally  been  extinguished  by  the  expiration  date  of  the 
moratorium  itself. 

Mr.  Polk.  I  would  like  to  determine  the  desegregation  remedies  that 
would  be  available  to  a  Federal  court  during  the  moratorium.  Could 
you  indicate  those  to  us  ? 

Secretary  Richardsox.  Yes.  On  pages  11  and  12  of  my  statement 
I  touch  on  some  of  these.  It  woula  not  prevent  any  walk-in  student 
assignment  remedy.  It  would  not  affect  the  teacher  assignment  reme- 
dies or  remedies  for  in-school  discrimination,  or  deny  all  of  the  equal 
education  rights  and  the  like. 

In  the  substantive  legislation,  under  section  402,  there  is  a  list  of 
remedies  which  would  in  any  case  have  to  be  looked  at  first  before  a 
court  would  ultimately  reach  a  question  of  whether  or  not  busing  was 
absolutely  necessary  and  any  of  those  remedies  could  he  applied. 

Mr.  Polk.  Those  would  be  building  new  schools  or  reassignment  of 
students  in  a  way  which  would  not  require  busing,  is  that  right? 

Secretary  Richardson.  Yes. 

Mr.  Polk.  Do  you  think  that  the  first  suggestion  is  very  practical, 
that  while  we  stop  busing  for  a  year  we  build  new  schools? 

Secretary  Richardson.  You  would  not  be  stopping  busing.  You 
would  be  saying  we  will  not  have  new  busing  for  a  year  until  we  know 
what  the  final  rules  of  the  game  are.  If  there  is  anything  else  we  can  do 
in  the  meanwhile,  we  wiV-  do  it,  and  included  among  the  things  that 
could  be  done  in  the  meanwhile  would  be  consideration  of  the  question 
of  whether  or  not  any  additional  busing  was  necessary.  And  even  an 
order  requiring  that  could  be  framed.  The  only  effect  would  be  that  the 
order  could  not  go  into  effect. 

Mr.  Zelexko.  Mr.  Secretary,  Justice  Burger  writing  for  a  unani- 
mous court  in  the  first  Swafin  case,  explicitly  declared :  "Desegregation 
plans  cannot  be  limited  to  the  walk-m  school."  Apparently  a  remedy 
you  rely  on  as  effective  during  the  moratorium  period  is  one  that  the 
Court  explicitly  has  disapproved  of  as  a  meaningful  remedy  P  r  racial 
.segregation. 

Secretary  Richardson.  This  is  a  way  of  restating  the  problem.  The 
moratorium  then  would  have  some  effect  and  the  question  then  is  what 
happens  in  the  meanwhile.  The  C!ourt  there  recognizes  the  point,  with 
which  we  agree  that  dese^^regation  in  many  situations  will  require  new 
busing  or  additional  busing  but  it  will  not  necessarily  require  busing 
transcending  the  limits  that  are  proposed  in  our  substantive 
legislation. 

>Ir.  Zelexko.  However,  the  moratorium  will  apply  to  any  new  or 
additional  busing,  sir. 

Secretary  Richardson.  The  moratorium  will,  and  we  discussed  this 
earlier  as  to  whether  or  not  the  stay  should  be  a  c<. -iprehensive  stay  or 
whether  it  should  in  itself  purport  to  define  limits. 

O 
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Mr.  Polk.  Mr.  Secretary,  with  regard  to  the  seconJ  remedy — the 
first  one  being  building  new  schools  and  the  second  one  being  student 
reassignment  which  would  not  require  busing— I  have  a  problem  deter- 
mining who  decides  whether  a  reassignment  is  such  that  busing  would 
bo  required?  Could  you  help  me  out  on  that? 

Secretary  liiciiARDSOX.  This  would  be  a  matter  before  the  court 
which  is  faced  with  the  issue  of  the  applicability  of  the  moratorium. 
It  would  be  essentiall}'  a  question  of  fact. 

ill .  Polk.  Some  States  have  laws  that  say,  in  effect,  that  if  a  student 
lives  more  than  a  mile  and  a  half  or  2  miles  from  a  school,  he  is  en- 
titled to  a  bus  ride.  If  the  court  takes  State  law  into  account  in  deter- 
mining what  the  effect  of  the  moratorium  is,  that  seems  to  lead  to  the 
problem  that  we  are  empowering  the  State  legislatures  or  anybody 
that  could  affect  the  problem  to  provide  the  standards  for  determining 
tlie  availability  of  busing  as  a  remedy  and  thereby  empowering  State 
legislatures  to  expand  or  contract  the  remedial  powers  of  the  Federal 
courts. 

Secretary  Riciiakdsox.  I  would  put  it  the  other  way  around.  We  are 
dealing  with  a  sitaatiou  in  which  we  seem  to  be  within  the  proper  au- 
thority of  State  and  local  school  systems  to  determine. 

We  then  find  that  there  has  been  di.scrimination,  de  hire  se<::Te<ra- 
tion  of  children.  Something  has  to  be  done  about  this.  So  what  then 
happens  is  an  otherwise  extraordinary  intrusion  of  Federal  au- 
thority into  a  local  situation. 

Sncli  an  intrusion  may  be  necessary  in  order  to  remedy  constitution- 
al rights,  but  to  allow  a  temporary  reversion  to  the  situation  that 
would  exist  anyway  seems  to  me  not  subject  to  be  stressed  as  allow- 
ing States  to  determine  what  remedies  are  but  rather  to  let  tlie 
ordinary  processes  of  the  local  school  system  apply  until  the  Congress 
can  decide  what  general  rules  should  be  applicable. 

Mr.  Polk.  Thank  yon,  Mr.  Secret^ir}'. 

Cliainnan  Celler.  We  are  very  grateful  to  yon,  Mr.  Richardson, 
and  to  your  colleagues.  Yon  have  been  knowledgeable  and  direct  and 
unhesitating.  You  have  given  ns  a  great  deal  of  infonnation.  We 
thnnk  you  and  your  colleagues. 

Secretary  Riciiardsox.  Thank  you  very  much,  Mr.  Chairman,  and 
gentlemen. 

Chairman  Celler.  Our  next  witness  is  Mr.  Clarence  Mitchell,  di- 
rector of  the  Washington  bureau  of  the  National  Association  for  the 
Advancement  of  Colored  People. 

Mr.  Mitchell. 

STATEMENT  OP  CLAEEKCE  M.  MITCHELL,  DIRECTOR,  WASHING- 
TON BUREAU  FOR  THE  NATIONAL  ASSOCIATION  FOR  THE  AD- 
VANCEMENT  OP  COLORED  PEOPLE 

Mr.  Mn-CHELL.  Thank  you,  Mr.  Chairman. 

Chairman  Celine?..  Mr.  Mitchell,  yon  have  been  before  ns  a  number 
of  times  and  wc  are  f?lad  to  have  you  with  us  again. 
Mr.  Mitchell.  Thank  yon,  Mi\  Chairman. 

With  your  jpermi.ssion,  since  iny  statement  does  contain  technical 
observations,  1  would  like  to  read  it. 
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I  wish  to  say  before  I  begin,  Mr.  Hungate,  that  I  think  I  am  a  bit 
older  than  you  are  and  in  my  generation,  the  term  "white  mule" 
referred  to  r  form  of  gin  which  is  highly  intoxicating  and  I  think 
there  is  a  lot  of  white  mule  in  the  administration  proposal  with 
respect  to  school  desegregation. 

Mr.  Chairman  and  members  of  the  subcommittee,  I  am  Clarence 
Mitchell  director  of  tlie  Washington  bureau  of  the  National  Associa- 
tion for  the  Advancement  of  Colored  People. 

Thank  you  for  this  opportunity  to  appear  here.  The  National  As- 
sociation for  the  Advancement  of  Colored  People  is  opposed  to  H.R, 
13016,  a  bUl  to  impose  a  moratorium  on  new  an.l  additional  student 
transportation. 

It  IS  well  known  that  there  are  approximately  20  million  children 
riding  buses  to  school  each  regular  school  day.  We  also  know  that  only 
about  2  percent  of  these  children  are  being  bused  in  connection  with 
desegregation  plans.  Taking  those  two  facts  together  it  is  plain  that 
the  purpose  of  H.R.  13916  is  to  impose  k  moi-atorium  on  implementa- 
tion of  rights  guaranteed  to  black  children  under  the  13th  and  14th 
amendments  to  the  U.S.  Constitution. 

Today  ihe  National  Association  for  the  Advancement  of  Colored 
People  makes  a  plea  to  the  members  of  this  subcommittee  to  rejex^t 
this  sophisticated,  but  nevertheless  transparent,  attempt  to  revive  the 
segregation  of  races  in  our  public  school  systems. 

Coming,  as  it  did,  after  the  Florida  primarj^  the  clearly  political 
motivation  of  President  Nixon's  advocacy  of  this  so-called  moratorium 
Inirgeoned  from  almost  each  word,  each  gesture  and  each  facial  expres- 
sion of  the  Chief  Executive  when  lie  made  his  speech  on  school  busing 
over  a  nationwide  television  hookup  on  March  16,  1072. 

Perhaps  the  most  shameful  part  of  that  speech  came  when  Mr. 
Nixon  called  on  the  people  of  our  country  to  join  him  in  urging 
Congress  to  bar  the  school  doors  so  that  black  children  could  not  enter. 
Some  of  us  who  have  heard  similar  appeals  from  George  Wallace,  tlic 
White  Citi.-ons  Councils,  tho  Ku  Klux  Klan.  and  other  a(^vocates  of 
racial  segregatio!i  were  not  sur^jrised  by  what  was  said.  We  were 
doei^ly  angered  because  this  was  the  first  time  in  the  history  of  our 
Nation  that  tliepe  words  weie  being  utter jd  in  a  major  speech  by  a 
President  of  tlie  United  States. 

Wc  assert  that  t!ic  President  called  tipon  Congress  to  pass  an  un- 
constitutiona'  law.  We  asseit  '.hat  H.R.  13910  is  no  different  from  the 
doctrines  of  interposition,  nullification,  and  advocacy  of  defiance  by 
manifesto  that  were  used  so  extensively  to  delay  implementation  of 
the  1054  school  desegregation  decisions.  Thoso  doctrines  w^re  well 
known  to  many  Meml)ers  of  Congicss  and  especiallv  to  tlie  present 
chairman  and  the  ranking  Kepublican  member  of  tlie  House  Judiciary 
Committee.  Yon.  Mr.  Celler,  and  you,  Mr.  McCulloch,  were  then— as 
you  are  now— the  Chairman  and  the  ranking  minority  member  of  the 
conmiittee. 

The  moving  finger  of  history  has  written  your  names  as  heroes  on 
a  mountain  of  greatness  which  will  endure  as  long  as  fairness  and 
justice  are  honored  virtues  among  men.  You  put  aside  party  considera- 
tion, you  were  color  blind  and  you  stood  shoulder  to  shoulder  in  tlie 
successful  battle  to  pass  the  civil  rights  bills  that  continued  the  Na- 
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tion's  \ong  campaign  to  complete  Abraham  Lincoln's  unfinished  job 
of  endin<r  the  bad.ses  of  slavery  as  well  as  ending  slavery  itself. 

There  is  a  remarkable  similarity  between  the  position  of  the  House 
Judiciary  Committee  as  it  considoi-s  PI.R.  13910  on  this  day  of  April 
13.  1972,  and  the  position  of  the  U.S.  Supreme  Court  in  1880  when  it 
decided  f^x  parte  Virginia,  100  U.S.  339,  25  L.  Ed.  676.  For  you  the 
events  that  led  to  the  enactment  of  all  civil  rights  bills  from  1957  to 
1972  are  matters  witliin  your  personal  recollection.  For  the  Supreme 
Court  in  1880  many  of  the  events  that  led  to  the  ratification  of  the  13th 
amendment  in  1865  had  taken  place  during  the  adult  lives  of  the  Jus- 
tices who  heard  the  case.  Tliey  were  alive  and  cognizant  of  the  prob- 
lems that  led  to  the  ratification  of  the  14th  amendment  in  1868. 

Section  4  of  the  Civil  Rights  Act  of  March  1, 1875.  which  made  it 
a  misdemeanor  punishable  by  a  $5,000  fine  to  exclude  citizens  from 
jury  service  because  of  race,  had  been  approved  by  Congress  only  5 
years  before  their  decision. 

In  the  Virginia  case,  the  Court  was  called  upon  to  decide  an  issue 
which  waG  every  bit  as  much  of  a  p')litical  problem  then  as  some  have 
made  public  school  transportation  today. 

A  white  judge  in  Pittsylvania  County,  Va.,  in  1878  excluded  and 
failed  to  select  as  grand  and  petit  jurors  certain  citizens  of  the  county 
who  were  of  "African  race  and  black  color,  said  citizens  possessing  all 
other  qualifications  prescribed  bv  law." 

The  judge  was  arrested  and  "held  in  custody  imder  an  indictment 
found  against  him  in  the  district  court  of  the*  United  States  for  the 
western  district  of  Virginia."  The  State  of  Virginia  joined  him  in 
petitioning  for  his  release  under  a  writ  of  habeas  corpus.  The  Court 
held: 

Th.e  act  of  Congress  upon  which  the  indictment  of  Petitioner  was  founded  is 
constitutional  and  he  is  correctly  held  to  answer  it  and.  as.  therefore,  no  oJ>ject 
would  lie  secured  by  issuing  a  w  it  of  habeas  corprs,  the  petitions  are  denied. 

Although  the  Court  based  its  decision  on  the  14th  amendment,  its 
opinion  said : 

The  provisions  of  the  Constitution  that  relate  to  this  subject  are  found  in  the 
13th  and  14th  Amendments  .  .  .  one  jrreat  purpose  of  these  amendinentiu  was  to 
rai^e  the  colored  race  from  that  condition  of  inferiority  and  servitude  in  which 
most  of  them  had  previously  stood,  into  perfect  equality  of  civU  rights  with  all 
other  persons  within  the  jurisdiction  of  the  States. 

Eighty-eight  years  later  in  Joiies  v.  Mayer,  392  U.S.  409,  88  S.  Ct. 
2180  (1968)  the  Supreme  Court  reminded  the  jSfation  that  the  l»3th 
amendment,  even  standing  alone,  was  a  sufficient  foundation  on  which 
legislation  designed  to  end  the  badges  of  slavery  could  rest.  In  that 
case  the  Court  held  that  the  Civil  Rights  Act  of  'l866,  42  U.S.C.  1982, 
bars  all  racial  discrimination,  private  as  well  as  public,  in  the  sale  or 
rental  of  property.  The  Court  construed  that  statute  to  be  a  valid 
exercise  of  the  power  of  Congress  to  enforce  the  13th  amendment.  Mr. 
Justice  Douglas,  in  his  concurring  opinion,  said : 

Soma  badges  of  slavery  remain  today.  While  the  institution  has  been  outlawed, 
it  lias  remained  in  the  minds  and  iiearts  of  many  white  men.  Cases  which  have 
come  to  this  Court  depict  a  spectacle  of  slavery  unwilling  to  die. 

The  Justice  then  listed  the  cases.  They  include  exclusion  from  juries, 
segregated  seating  in  courtrooms,  segregated  eating  places  and  a  host 
of  othei^s.  Most  pertinent  to  the  issue  before  us  is  the  listing  of  segre- 
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gated  and  inferior  scliools.  The  footnotes  to  the  Douglas  opinion  de- 
scribe some  of  the  **iiunierous  stmtegics  and  devices''  that  liave  been 
Msed  to  delay  school  descgre^tion. 

The  list  of  these  strategies  and  devices  includes  the  free  transfer 
plan,  the  freedom-of -choice  plan,  the  closing  of  schools,  the  rezoning 
of  school  districts,  the  pupil  assignrnc.it  law.  State  aid  to  private 
segregated  schools,  the  cutting  off  of  State  funds  to  integrated  school 
districts  and  numerous  othei*s. 

In  one  way  or  another,  all  of  these  plans  were  designed  to  continue 
the  badge  of  slavery  in  the  public  schools  by  keeping  the  schools 
separated  on  the  basis  of  race.  Like  the  Supreme  Court  in  1880,  you 
gentlemen  do  not  need  to  look  at  Mr.  Justice  Douglas'  list  to  know 
what  it  contains.  You  have  lived  through  the  events  tliat  are  described 
in  that  list.  You  have  heard  abr)Ut  them  in  the  committee  room  when 
you  met  in  the  Cannon  House  Office  Building.  You  have  heard  about 
them  and  dealt  with  them  in  this  new  structure,  the  Raybum  House 
Office  Building. 

Some  of  you  have  heard  me  many  times.  Most  of  you  know  that  I 
cherish  the  friends  of  civil  rights  on  this  committee.  My  heart  is 
filled  with  itjspect,  love,  and  gratitude  for  ^our  high  character,  your 
great  fidelity  to  human  rights  and  your  legislative  accomplishments. 
But  I  say  to  you  that  I  simply  cannot  believe  that  you  do  not  see  the 
similarity  between  H.R.  13916  and  all  of  the  other  delays  on  the 
Douglas  list  in  the  manner  of  school  desegregation.  I  cannot  believe 
that  you  fail  to  perceive  that,  nearly  a  century  after  the  13th  amend- 
u»cnt  was  ratified,  the  President  of  the  United  States  is  at  war  with 
the  purposes  of  that  amendment  when  he  asks  Congress  to  puss  this 
so-called  moratorium  on  busing. 

r>ct  us  now  turn  to  the  President's  attack  on  the  14th  amendment. 
Mr.  Nixon'S  call  for  a  moratorium  has  something  of  a  nightmare 
quality  in  that  all  of  the  obstr  uction  which  formerly  came  from  county 
slieriffs'  offices  and  recalcitrant  legislatures  now  comes  from  the 
White  House. 

In  the  past  our  organization  has  placed  its  back  to  the  wall  of  the 
14th  ami^ndment  with  the  secure  knowledge  that  tlie  power  and  pres- 
tige of  the  United  States  v-as  behind  us.  We  faced  great  odds.  Our 
opponents  could  draw  on  State  treasuries,  they  could  enact  laws  over- 
night in  the  State  le^islatui*es  and  they  could  even  cripple  our  legal 
efforts  with  unconstitutional  laws  designed  to  prevent  our  counsel 
from  engaging  in  the  practice  of  law  itself.  But,  until  the  present  ad- 
ministration came  into  power,  we  knew  that,  in  the  end  tliv  Wiite 
House  and  the  Department  of  Justice  would  support  the  Constitution 
:md  laws  of  the  United  States.  That  changed  when  Mr.  Nixon  took 
his  oath  of  office. 

In  1969,  15  years  after  Brown  /..  the  State  of  Mississippi  was  still 
asking  for  delay  on  school  desegregation.  What  is  worse,  the  U.S.  De- 
partment of  Justice  supported  that  plea  for  delay.  In  Ahxmd^^r  v. 
Holmes  County  Board  of  Edumtio^x^  390  U.S.  20,  i)0  S.  Ct.  29  (1909), 
the  Court  said: 

Continued  operation  of  segregated  schools  under  a  standard  of  aUowing  "all 
delil>erate  speed*'  for  desegregation  is  no  longer  constitntionally  permissible. 
Under  explicit  holdings  of  this  Court  the  oWigat'on  of  every  school  district  is  to 
terminate  dual  school  systems  at  once  and  to  operate  now  and  hereafter  only 
unitary  schools.  Qrif^  v»  County  School  Board,  877  U.S.  218,  234,  84  8.  Ct.  1226, 
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1235,  12  L.  Ed.  2d  256  (1964) ;  Oreen  v.  County  School  of  Xew  Kent  County, 
891  U.S.  430,  438-439,  442,  88  S.  Ct  1689,  1694-1695,  20  L.  Ed.  2d  716  (1968). 

For  one  brief  period  the  administration  seemed  to  accept  the  Su- 
preme Court's  aamonition  against  delay.  But  now  the  iron  hand  of 
blind  restraint  has  been  applied  to  the  Department  of  Health,  Educa- 
tion, and  Welfare  to  prevent  that  Department  from  speeding  de- 
segregation by  enforcing  title  VI  of  the  1964  Civil  Rights  Act. 

To  appreciate  the  enormous  mischief  created  by  Mr.  Nixon's  in- 
struction to  executive  agencies  to  follow  the  spirit  of  his  March  16 
message  on  school  busing,  one  has  only  to  go  across  the  District  line 
into  Prince  Georires  and  Anne  Arundel  Counties  in  Maryland.  There 
Federal  funds  will  be  used  in  schools  still  taint<»d  with  racial  scgi-ega- 
tion  and  the  issue  of  busing  has  become  a  political  football  in  tile  con- 
gressional and  presidential  primaries  to  be  held  on  May  10,  1072. 

Even  as  we  meet  at  this  hearing  the  De]>artment  of  justice  is  per- 
vertinfr  the  purposes  of  title  IX  of  the  1064  Civil  Rights  Act  by  at- 
tempting to  use  that  statute  as  the  basis  for  making  the  United  States  i 
a  partv  to  the  maintenance  of  segregated  schools  in  the  city  of 
Detroit.  Afich. 

Thus*  18  years  after  Broian  v.  Board  of  Education,  tht  President  ; 
under  the  pretext  of  halting  ext-ensive  transportation  of  schoolchil-  i 
dren,  is  still  trying  to  stand  in  the  schoolhouse  door  and  turn  awaj^  the  i 
children  whose  skins  are  black.  \ 

Meanwhile,  what  is  the  state  of  the  law?  In  clear  language  that  < 
even  he  who  runs  may  read  what  the  Supreme  Court  has  said  of  1 
decisions  on  school  desegregation :  \ 

In  the  fashioning  and  effectunting  of  decrees,  the  courts  wiU  be  gnidefi  by  \ 

equitable  principles  .  .  .  The  Courts  may  consider  problems  related  to  Adminis-  \ 

tration,  arising  from  the  physical  condition  of  the  school  plant,  the  school  trans-  : 

porta  t ion  system.  h 

Mr.  Richardson,  a  moment  ago  in  his  testimony  said  nobody  had  ^ 
thouirht  about  school  transportation  as  cited  in  Broton.  Here  spelled  ' 
out  the  Supreme  C^ou'i;  in  the  remedies  applied  are  the  words  "on  pub-  ! 
lie''  as  to  major  school  trnnspoilation.  Continuing,  the  Supreme  Court  > 
said : 

They  may  consider  personnel,  revision  of  school  districts  and  attendance  nroaj: 
into  compact  units  to  achieve  a  ilvstem  of  determining  admission  lO  the  public 
schools  on  a  non-racial  basis  and'  revision  of  local  laws  and  reginations  which 
may  ho  necessary  In  ko1\  ing  the  foregoing  problems.  : 

What  clearer  langinge  is  there  on  which  to  base  such  a  docisiorj  as 
that  in  Richmond,  Va.?  Tiey  have  said  also  in  the  Broion  decision 
that  one  can  consider  areas  of  school  districts  in  fashioning  adequate 
remedies. 

They  will  al«o  consider  the  adequacy  of  any  plans  the  defend  .nts  may  propose 
to  meet  these  problems  and  to  effectuate  transition  to  a  racially  non-discrimlna- 
tory  school  system.  (Droirn  v.  Bfyard  of  mucatinn  II,  340  U.S.  204,  75  S.  Ct.  753 
90L.  Kd.  10S3  (1955))  ; 

The  Supreme  Court  has  duly  noted  that  bus  transportation : 

.  .  .  liPs  long  been  an  integral  part  of  all  public  educatioanl  systems,  and  It  is  \ 

tmlikely  that  a  truly  effective  remedy  could  be  devised  without  continued  reli-  f 

ance  upon  it.  North  Carolina  State  Board  of  Education  v.  Swann  et  al  01  S.  Ct  j 

1284  (1071).  i 

How  did  the  administration  react  to  the  simple  and  clear  statement  \ 
on  busing?  Apparently  the  White  House  speech  writer  did  not  read  it  | 
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before  Mr.  Nixon  made  his  panic-provoking  speech  via  television  on 
March  16.  Those  who  framed  the  language  of  what  is  now  H.R.  13916 
seem  to  be  under  the  impression  that  m  areas  like  Charlotte  and  Meck- 
lenburg County,  N.C.,  busing  was  unheard  of  until  desegregation  was 
required.  But  what  are  the  facts  in  that  particular  section  of  the  coun- 
try? One  finds  in  the  footnotes  of  Swam  v.  Oharlotte-Mecklenbura 
Board  of  Education,  91  S.  Ct.  1267  (1»71)  that : 

In  Charlotte-Mecklenburg,  the  system  as  a  whole,  without  regard  to  deseere- 
gation  plans,  plans  to  bus  approximately  23,000  students  this  year,  for  an  average 
daily  round  trip  of  fifteen  miles. 

And  here  is  one  of  the  statements  nobody  ought  to  forget. 

More  elementary  school  children  than  high  school  children  were  to  be  bussed 
and  four  and  flve-year  olds  travel  the  longest  routes  in  the  system. 

In  other  words,  all  of  this  ruckus  about  having  little  children  travel 
long  distances  is  already  hapFjening  even  without  desegregation  and 
IS  happening  as  is  stated  in  this  case  to  a  greater  extent  than  even  in 
the  high  school  category. 

It  is  especially  pertinent  to  note  that  the  district  court's  decree  in 
that  case  provided  tnps  for  elementary  students  that  averaged  7  miles 
111  contrast  to  the  overall  average  for  all  students  of  . 15  miles  in  effect 
before  the  decree. 

What  this  means  is  that  the  MecMciburg  County  case  resulted  in 
lesser  busing  for  the  children. 

Mr.  Richardson  did  not  point  that  out,  Mr.  Chairman,  and  gentle- 
men of  the  committee.  The  whole  administration  case  reminds  me  of 
the  story  of  the  judge  who  had  somebody  before  him  and  the  person 
hnished  telling  his  story.  When  the  opponent  got  ready  to  say  some- 
thing, the  judge  said  "Now,  wait  a  minute.  I  have  heard  everything 
that  has  got  to  be  said  and  I  have  made  up  my  mind.  If  I  hear  you, 
1  will  ]ust  get  mixed  up  and,  therefore,  you  keep  quiet  because  I  am 
going  to  ma_ke  my  decision." 

The  administration  has  brought  a  whole  pile  of  statistics  in  here 
without  stating  what  is  the  other  side  of  the  coin. 

The  decree  required  a  time  of  about  35  minutes  for  the  bus  ride  of 
e  ementaiy  children  m  contrast  to  an  hour  which  was  the  average  for 
all-grade  levels  under  the  busing  plan  used  before  the  Swann  decision. 

1  o  show  the  public  reaction  interpretation— and  I  was  sitting  in  this 
hearing  room  when  the  Secretary  made  the  statement  that  in  some 
areas  it  r  quired  an  hour  or  so  for  childreii  to  get  to  school  on  a  bus- 
tlicie  wns  sort  of  a  gasp  an^ong  the  listeners  because  it  did  sound 
awtul.  U'hat  he  did  not  say  is  that  even  without  the  matter  of  desegi-e- 
giition  here  m  a  case  before  the  Supreme  Court  already  there  were 
requirements  that  children  ride  for  more  thim  an  hour  in  order  to 
attend  school. 

On  these  facts  the  Supreme  Court  said : 

ti..i"J^.f  ^  circumstances  we  find  no  basis  for  holding  that  local  school  authori- 
^XnTi  I"'  '■^■loired  to  employ  bus  transi)ortation  as  one  tool  of  School 
Desegregation.  Desegregation  plans  cannot  be  limited  to  the  wXV  schw>L" 
Swann  v.  Charlottc-Mccklcnhurg  hoard  of  EducamXpra  p.  S 

Now  that  the  Supreme  Court  has  held  that  time  has  run  out  on  de- 
laying tactics  by  tlie  States  and  that  busing  is  sanctioned  as  a  means 
of  accomplishing  desegregation,  the  President  has  jumped  into  the 
fray  on  the  side  of  the  obstnictionists. 
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He  is  attempting  to  use  naked  executive  power  to  prevent  com- 
pliance with  existing  decisions  and  he  is  calling  in  Congress  to  help  by 
nullifying  tho  14th  amendment.  This  action  on  the  part  of  the  Chief 
Executive  could  well  be  a  precedent  for  dc>stroj'ing  the  decrees  of 
courts  in  any  case  or  controversy.  School  busing  is  not  the  only  ques- 
tion on  which  demagogs  se^k  to  make  political  hay.  In  the  truest 
sense,  H.R.  13916  is  an  attack  upon  the  conrts  and  upon  the  rights  of 
all  litigants  who  resort  to  courts  for  vindication  of  those  rights. 

Of  course  there  are  those  \\'ho  argue  that  Congress  has  the  power 
to  curtail  "remedies"  .is  distinguished  from  "rights." 

Mr.  Richardson  is  an  eminent  lawyer  but  has  a  bad  client.  That  is 
why  he  was  up  here  making  that  kind  of  argument. 

We  believe  that  the  argument  of  remedies  versus  rif?hts  is  the  usual 
nit-picking  that  has  characterized  the  statements  and  theories  of  the 
opponents  of  school  desegregation  from  1954  to  the  present. 

Section  1  of  the  14th  amendment  commands  the  States  to  give 
equal  pr^^ection  of  the  law.  We  assert  that  it  would  be  the  most  bizarre 
interpretation  of  the  14th  amendment  if  the  Supreme  Court  would 
hold  that  the  time-honored  principle  of  ITbi  jus,  Ibi  remedium  would 
not  be  violated  if  Congress  dilutes  the  14th  amendment  by  passing  a 
law  which  would  prevent  black  children  from  riding  to  schools  where 
they  can  enjoy  their  right  to  a  desegregated  education. 

On  the  matter  of  equity  powers — and  Mr.  Richardson  was  duly  re- 
spectful of  the  equity  power  of  the  courts — we  refer  advocates  of  the 
eye-dropper  approach  to  granting  human  rights  to  these  words  of 
the  Supreme  Court  in  Swann: 

The  objective  today  remains  to  eliminate  from  the  public  schools  all  vestiges 
of  state-imposed  segregation.  Segregation  was  the  evil  stmck  down  by  Brown  I 
as  contrary  to  the  equal  protection  guarantees  of  the  Constitution.  That  was  the 
violation  sou^t  to  be  corrected  by  remedial  measures  of  Brown  II.  That  was 
the  ba«is  for  holding  in  Orecn  that  school  authorities  are  "clearly  chu.ged  with 
the  affirmative  duty  to  take  whatever  steips  might  be  necessary  to  convert  to  a 
unitary  system  in  which  racial  discrimination  would  be  eliminated  root  and 
branch."  391  U.S.  at  437-438, 88  S.  Ct.  at  1064. 

If  school  authorities  tail  in  their  affirmative  otbligations  under  the>9e  holdings, 
judicial  authority  may  be  invoked.  Once  a  right  and  a  violation  have  been  shown, 
the  scope  of  a  district  court's  equitable  powers  to  remedy  past  wrongs  is  broad, 
for  breadth  and  flexibUity  are  Inherent  in  equitable  remediea  Swann  v.  Char- 
lotte-Mecklenhur(;  Board  of  Education,  91  S.  Ct  p.  1275,  1276. 

You  gentlemen  are  all  lawyers.  You  know  that  is  black-letter  law, 
you  do  not  have  to  go  past  the  first  year  of  law  school  to  know  this  is 
the  basic  principle  of  equity.  It  would  mean  nothing  if  equity  courts 
sitting  did  not  have  that  kind  of  power. 

We  assert  that  neither  the  13tn  nor  the  14th  amendments  give  Con- 
gress the  power  to  dilute  rights  protected  by  those  amendments.  In 
Katzenhach  v.  Morgan,  384  U.S.  641,  86  S.  Ct.  1717  at  1724  n.  10,  we 
find  these  words  on  section  5  of  the  14th  amendment : 

Section  6  grants  Congress  no  power  to  restrict,  abrogate,  or  dilute  these 
guarantees.  Thus,  for  example,  an  enactment  authorizing  the  state©  to  establish 
racially  segregated  systems  of  education  would  not  be — as  required  by  Section 
5— a  measure  to  "enforce  the  equal  protection  clause,  since  that  clause  of  its  own 
force  prohibits  such  state  laws." 

It  is  well  established  by  an  abundance  of  f^cts  that  racial  Fegrega- 
tion  in  housing,  zoning  patterns,  and  a  host  of  other  physical  barriers 
make  some  busing  necessary  to  achieve  school  desegregation.  A  mora- 
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torium,  as  proposed  by  H.E.  13916,  is  but  another  attempt  to  sanction 
public  school  segregation  by  Federal  law. 

Apparently,  the  White  House  believes  that,  because  the  14th 
amendment  prohibits  States  from  dei)riving  Negroes  of  their  con- 
stitutional rights,  Congress  is  not  subject  to  sucli  a  prohibition.  In 
this  connection,  the  Supreme  Court's  reference  to  the  fifth  amendment 
m  Boiling  \.  Slm^,  347  U.S.  497,  74  S.  a.  693,  98  L.  EA  884  (1954), 
offers  advice  that  should  give  administration  moratoriumists  reason 
to  pause  in  their  headlon*?  effort  to  turn  back  the  clock  in  school  deseg- 
regation. In  Boiling  v.  SKarpe^  the  Court  said : 

The  equal  protection  of  the  la-ws  is  a  more  explicit  safeguard  of  prohibited 
unfairness  than  the  due  process  clause  and,  therefore  we  do  not  Imply  that  the 
two  are  interchangeable  phrases.  But.  as  this  court  has  recognized,  discrimina- 
tion may  be  so  unjustifiable  as  to  be  violative  of  due  process  *  *  *  . 

Iji  view  of  our  decision  Uiat  the  constitution  prohibits  the  Stat^  from  main- 
taining racially  segregated  public  schools,  it  would  be  unthinkable  that  the  same 
constitution  would  impose  a  lesser  duty  on  the  federal  government  We  hold  that 
segregation  in  the  public  schools  of  the  District  of  Columbia  is  a  denial  of  the 
due  process  of  law  guaranteed  by  the  Fifth  Amendment  to  the  Constitution. 

There  is  one  final  point  that  we  wish  to  make.  Somehow  the  impres- 
sion has  been  created  by  advocates  of  racial  segregation  that  14th 
amendment  rights  may  be  granted  or  denied  by  plebiscite  or  referen- 
dum. Again  and  again  one  hears  reports  about  so-called  black  spokes- 
men who  are  advocating  a  return  to  racial  segregation  in  the  public 
schools.  There  are  also  references  to  resolutions  passed  at  Gary,  Ind., 
and  views  asserted  at  other  conferences  on  education.  It  is  difficult  to 
learn  just  what  was  said  or  not  said  about  busing  in  Gary.  There  is  not 
much  I  can  give  you  on  exactly  what  did  occur. 

Also,  we  do  not  attempt  to  evaluate  pronouncements  of  individuals 
who  cany  their  membership  on  the  rear  seat  of  a  Volkswagen  or  hold 
their  policy  sessions  in  a  telephone  booth.  We  do  know  that  the  NAACP 
is  the  largest,  oldest,  and  most  consistent  organization  in  the  civil 
rights  field.  We  do  know  that  by  votes  at  our  national,  regional,  and 
State  conventions,  the  members  of  the  NAACP  remain  firmly  com- 
mitted to  full  implementation  of  the  Broxcn  decision. 

But  even  if  this  were  not  the  case,  as  long  as  one  Ijlack  person  wanted 
redress  in  the  form  of  attending  a  desegregated  school,  he  would  be 
entitled  to  have  it  as  a  matter  of  constitutional  right.  That  question  was 
settled  as  far  back  as  1938  when  the  Supreme  Court  in  Missouri  ex  rel 
Gaines  v.  Canada,  305  U.S.  337, 59  S.  Ct.  232,  83  L.  Ed.  208,  held  that 
the  right  to  equal  protection  is  a  personal  right. 

In  that  case,  the  State  sought  to  prove  that  unlike  the  plaintiff,  most 
of  the  Negi-oes  were  content  to  accept  segregated  arrangements  or 
schooling  outside  the  State  instead  or  seeking  admission  to  the  Uni- 
versity of  Missouri  which  then  was  for  whites  only.  The  Supreme  Court 
brushed  this  argument  aside  by  saying : 

Here  petitioner's  right  was  a  porsonal  one.  It  was  as  an  individual  that  he  was 
entitled  to  the  equal  protection  of  the  laws,  and  the  State  was  bound  to  furnish 
him  within  its  borders,  facilities  for  legal  education  substantially  equal  to  those 
which  the  state  there  afforded  to  persons  of  the  white  race,  whether  or  not  other 
Negroes  sought  the  same  opportunity. 

The  NAACP  eamestl)^  hopes  that  reason  will  prevail  in  the  Con- 
gress and  that  the  antibusing  madness  which  now  infects  this  great  leg- 
islative body  will  pass  into  limbo  to  which  nullification,  massive  re- 
sistance, and  similar  spurious  doctrines  have  been  consigned.  But  make 
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no  mistake  about  our  intention  to  fight  against  this  shameful  effort  to 
deprive  black  children  of  their  ,  constitutional  rights.  The  U.S.  Con- 
stitution, in  addition  to  granting  opportunities  for  redress  in  the  couits, 
gives  many  weapons  with  which  to  oppose  wrongdoings  who  have  long 
sought  and  continue  to  seek  ways  of  keeping  black  citizens  in  a  status  of 
second-class  citizenship.  We  shall  use  all  of  those  weapons,  if  necessaiy, 
to  win  this  battle  for  justice  in  the  public  schools  of  our  country. 
Chairman  Celler.  Any  questions  ? 

Mr.  HuNGATE.  Could  you  distinguish  between  segregation  and  in- 
tegration, Mr.  Mitchell  ? 

Mr.  Mitchell.  I  do  not  distinguish  between  those  terms  primarily 
because  after  the  1954  decision,  there  were  some  people  who  did  not 
want  to  offend  the  feelings  of  some  whites.  They  sug^jested  that  the 
word  "integration"  had  an  implication  of  commingling  and  social 
equality,  phis  other  things  that  would  make  white  people  mad,  and 
therefore  instead  of  using  "integration"  we  should  use  "desegregation." 
I  think  that  is  the  genesis  of  those  terms,  and  they  are  interchangeable. 

Mr.  HuNGAii!:.  I  was  thinking  that  there  might  be  some  communities 
or  schools  w^hich  are  not  segregated  but  nonetheless  not  integrated.  Do 
you  see  a  possibility  of  that  ? 

Mr.  Mitchell.  I  would  say  the  absence  of  black  children  would,  to 
me,  indicate  that  the  schools  were  segregated,  not  only  segregated, 
de  facto,  but  in  most  cases  as  we  are  finding  out  in  the  cases  we  are 
taking  into  court,  they  are  really  de  jure  segregated,  because  while 
there  was  no  direct  statute  prohibilir;^  the  attendance  of  black  chil- 
dren, various  other  devices  were  used  that  had  the  legal  effect  of  deny- 
ing children  admission  to  those  schools. 

Chairman  Celler.  Any  other  que  tions? 

Mr.  McCr/)RY.  I  would  like  to  make  a  few  comments  and  ask  a  few 
questions  if  I  may,  Mr.  Chairman.  You  made  a  very  emotional  state- 
ment here  today.  When  we  talk  about  emotions  on  this  issue,  I  think 
it  should  be  noted  that  you  probably  have  been  as  emotional  as  any 
other  speaker  whose  testimony  we  have  heard  in  the  course  of  these 
hearings. 

Mr.  AIiTCiiELL.  I  plead  guilty  to  that,  Mr.  ilcOlorv.  I  cannot  deal  • 
with  the  future  of  black  children  on  a  dispassionate  basis. 

Mr.  McClory.  Frankly,  I  have  read  statements  you  made,  and  von 
may  want  to  reconsider  them  later.  Now,  the  thing  that  has  surprised 
me — and  I  consider  myself  a  staunch  civil  rights  advocate  in  my  own 
right,  Mr.  ^Mitchell — is  that  staunch  civil  rights  advocates  have  come 
out  in  support  of  a  constitutional  amendment  with  regard  to  busing. 
This  has  surprised  me,  and  yet  I  think  it  is  an  indication  of  something 
that  has  occurred,  and  a  situation  that  exists  in  this  ronntry.  You  may 
feel  that  the  black  witnesses  who  have  been  before  this  committee  op- 
posing busing  poukl  contain  their  membership  in  the  rumble  scat  of  a 
oar.  I  do  not  want  to  compare  the  size  of  tlicir  membership  as  related 
to  the  size  of  the  NAACP,  and  I  do  not  want  to  relate  thein  as  far  as 
their  quality  is  concerned,  either.  But  there  are  some  blacks  and  some 
civil  rights  advocates  on  the  other  side  of  this  issue.  More  than  race  is 
involved.  Moreover,  the  President  did  not  create  this  issue.  When  the 
President  made  his  statement^ — and  I  do  not  want  to  say  that  I  agree 
with  all  of  it- — the  issue  was  a  very  live  issue  throughout  this  country. 

As  a  matter  of  fact,  he  deferred  his  statement  on  the  issue  until  after 
a  very  tense  political  campaign  had  been  resolved  in  the  State  of 
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Florida,  Now,  I  pose  my  question:  Do  you  think  there  is  no  issue  in- 
volved here?  Isn't  tliere  a  need  for  anything?  to  be  done  by  this  Con- 
gress? Arc  you  satisfied  with  all  of  tlie  decisions  of  tlie  Comt?  Are 
you  satisfied  witli  busing  that  takes  children  from  good  schools  and 
places  them  in  inferior  schools? 

Mr,  MiTCTiKix,  I  would  say  that  I  am  not  aware  as  a  fact  that  there 
is  busing  into  inferior  schools,  I  do  not  want  to  make  the  same  mistake 
that  the  President  has  made  by  stating  something  that  cannot  be 
proved, 

I  would  say  this:  I  feel  that  we  are  far  safer  as  black  peopl^ in  the 
hands  of  the  courts  for  vindication  of  our  rights  then  we  are  under 
tliis  administration  and  in  this  Congress, 

I^t  me  say  what  I  mean.  The  President  of  the  United  States  has 
talked  about  busing,  but  that  is  only  the  tip  of  the  iceberg,  I  heard  him 
at  the  Republiciin  National  Convention  when  he  attacked  the  Supreme 
Couit  on  school  matters. 

The  administration  went  into  court  for  the  first  time,  and  all  of  the 
power  of  the  Government  of  the  United  States  to  advocate  slow- 
mg  down  school  desegregation,  and  I  am  happy  to  say  tliey  lost,  I  was 
present,  Mr,  McClory — I  guess  it  was  nearly  H  oVlock  in  the  morning 
when  the  Congress  was  considering  the  question  of  whether  to  in- 
struct^— no,  it  was  not  3  o'clock  in  the  morning,  it  was  an  early  hour, 
because  the  P>  o'clock  time  was  when  tl.e  bill  was  fii-st  passed:  tliat  is, 
the  Higher  Education  Act  was  being  passed — and  the  House  finally 
got  down  to  tit]  3  17, 1  believe  it  was,  which  involved  busing,  and  tliat 
finally  passed,  AVhen  the  Senate  acted  and  that  legislation  came  back 
to  the  House  of  Representatives,  I  was  also  present.  To  my  best  recol- 
lection, you  voted  against  the  motion  to  instruct  the  conferees — and,  if 
my  recollection  is  correct,  I  certainly  want  to  thank  you  for  what  I  con- 
sidered a  very  statesmanlike  act — and  some  of  the  other  members  of 
the  subcommittee  did  likewise.  But,  Mr.  McClorA^  and  gentlemen  of  this 
committee,  I  was  present  at  a  lynching  in  1933  in  the  State  of  Mary- 
land, and  there  was  just  as  much  mob  spirit  in  the  Congress,  on  the  floor 
of  the  Congress  that  day,  as  there  was  in  that  lynching  that  occurred 
in  1933, 1  do  not  tinst  the  Congress  to  handle  these  mattei*s, 

Mn  McClory,  Tjet  me  say,  Mr,  Mitchell,  in  niy  opinion  a  great.dej  1 
of  progress  has  been  made  by  this  administration  in  housing,  in  em- 
ployment, and  in  school  rlesocrrocration,  I  would  like  to  roful  thi-^  pait 
of  the  statement  that  Mr,  Richardson  just  gave,  and  then,  if  you 
have  some  other  evidence  to  dispute  that,  I  would  like  to  have  it.  He 
said  this: 

The  dual  schr,ol  syjstem  In  onr  Southern  States  has  now  been  puhstauflaHy 
(lisostahlished.  Lot  u.s  put  aside  the  question  of  who  deserves  the  credit  for  this 
progress.  The  facts  are  that  jn  the  eleven  Southern  States  since  10G8  the  per- 
c(Mitrtj,'e  of  black  children  in  aU  black  schools  had  dropped  from  6S  porcont  to 
9.2  percent  and  the  percentage  of  black  chiblren  in  majority  white  schools  has 
Increased  from  18.4  percent  to  43.9  percent.  More  of  the  minority  school  children 
in  the  South  now  attend  integrated  schools  than  those  in  the  North. 

Is  that  a  correct  statement? 

Mr,  Mitchell,  The  pait  that  says  "proportionately  more  of  the 
black  children  attend  desegregated  schools  in  the  South  than  in  the 
Xorth"  is  correct. 

Rut  fififures  that  I  have  ceen  ?tiite  that  approximately  39  percent 
of  the  black  schoolchildren  go  to  desegregated  schools  in  the  South, 
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which  certainly  is  a  big  difference  from  what  Mr.  Richardson  said, 
and  that  about  29  percent  of  them  go  to  desegregated  schools  Avith 
white  children  in  the  North. 

So.  I  Tvould  say  that  I  would  question  that  figure.  I  am  like  Mr. 
McCulloch,  I  think  we  ought  to  have  fipires. 

Mr.  McClory.  Well,  if  instead  of  this  administration  making  sub- 
stiiiitial  progress,  it  has  gone  in  the  other  dii-ection,  I  would  like  to 
know  about  it. 

Mr.  MrrcHEU..  Mr.  Eichardson  was  very  wise  when  he  said  that  he 
did  not  want  to  identify  who  was  entitled  to  the  credit  because  this 
administration  has  been  dragged  kicking  a.id  screaming  all  the  way 
into  school  desegregation. 

For  example,  the  Alexander  case  was  the  first  item  in  the  whole  his- 
tor;  of  our  appearance  in  court  that  he  had  the  Department  of  Justice 
on  the  other  side.  What  is  happening  right  now  ? 

Mr.  McCiiORY.  Let  me  inake  tliis  comment.  I  have  seen  some  yelling 
and  screaming  and  kicking  on  the  floor  of  the  House  of  Representa- 
tives because  of  the  very  aggressive  actions  that  have  been  taken  by 
this  administration  with  regard  to  school  desegregation. 

Mr.  MiTCHKLL.  I  suppose,  if  somebody  does  not  want  any  action  at 
all,  then  the  slightest  kind  of  action  would  be  too  much.  On  the  other 
hand,  when  we  worked  to  try  to  get  the  President's  $1,600  million  pro- 
gram approved,  who  was  it  that  ^jerked  the  rug  out  from  under  us  and 
injected  the  busing  issue  ?  It  was  the  President  of  the  United  States. 

I  might  eay,  Mr.  McClory,  in  that  situation,  the  NAACP  was  100 
percent  behind  the  President's  $1,500  million  bill,  even  at  a  time  when 
some  of  the  Democrats  charged  us  with  collaborating  with  the  admin- 
istration ;  but  we  felt  it  was  right,  and  we  did  it. 

Mr.  McClory.  Let  me  make  this  comment  because  it  affects  my  dis- 
trict and  it  affects  something  that  the  Secretary  spoke  of. 

That  is,  I  think  that  a  comprehensive  cmml  educational  opportunity 
bill  would  be  far  superior  to  the  sort  of  hit-or-miss  projects  that  we 
have  had  under  GEO.  Tlie  President's  message  recommended  sub- 
stantial additional  funds  to  provide  neater  educational  opportunity, 
paiticuiarly  for  minority  students.  Tliat  is  essential.  I  agree  with 
the  President  on  that. 

Mr.  MiTCHPXu  What  you  have  just  said  shows  how  deceptive  ^he 
administration  has  been  in  this  matter.  The  President  has  not  pro- 
posed any  substantial  additional  funds.  ^Vhat  he  has  proposed  is  a 
reallocation  of  moneys  which  are  either  already  appropriated  or  in 
the  process  of  being  authorized  by  Congress. 

So,  it  is  not  $1,500  million  really— it  is  not  new  money  and  a  lot 
of  people  believe  that  it  is— but  more  than  that,  Mr.  McClory  

Mr.  McClory.  I  want  to  review  that  and,  of  course,  I  think  it  is 
premature  to  judge  how  much  money  is  going  to  be  involved  because 
the  issue  is  still  pending  in  the  conference.  I  think  there  will  be  addi- 
tional funds  which  will  be  recommended  and  approved  by  the  Con- 
gress for  this  purpose. 

Mr.  MrrcHELL.  I  would  hope  you  are  right  but  when  the  Presi- 
dent had  an  opportunity  to  approve  the  additional  funds  under  ti- 
tie  I  of  the  Elementary  and  Secondary  Act,  he  vetoed  it 

I  would  like  to  say  with  respect  to  what  you  said  about  the  diffi- 
culty of  having  a  dozen  different  places  which  are  making  these  de- 
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cisions  as  opposed  to  one  overall  statute  passed  by  Congress^  again, 
and  I  sjiy  this  with  a  real  sense  of  regret  because  I  love  the  Govern- 
ment of  the  United  States,  I  love  my  country  and  I  love  this  legisla- 
tive body  in  which  I  am  happy  to  say  my  youngest  brother  serves 
as  the  first  black  man  elected  to  Congress  from  the  State  of  Mary- 
land—but I  would  say  that  this  Congress  has  been  utterly  irresponsible 
on  the  question  of  school  busing. 

I  know  many  of  my  dearest  friends  who  have  gone  with  me  through 
thick  and  thin  on  questions  of  civil  rights.  No,  they  go  down  on  the 
floor  of  the  Congress  and  vote  against  busing  on  r.  purely  political 
basis,  and  I  add  to  that,  taking  due  cognizance  of  Mr.  Poff^s  pres- 
ence here — I  am  happy  to  say,  Mr.  Poff,  for  the  first  time,  I  am  able 
to  come  before  a  committee  of  the  Congress  of  the  United  States  and 
say  with  respect  to  a  civil  rirfits  matter  that  I  have  the  greatest  re- 
spect and  admiration  -for  a  Con^essman  from  the  State  of  South 
Carolina.  When  others  were  running  for  the  escape  hatches  and  de- 
serting the  ship  after  punching  holes  in  it  so  it  would  sink,  Mr. 
Dom  of  South  Carolina  got  on  the  floor  of  the  Congress  and  said, 
"Mr.  Speaker,  again  '^o  deny  Federal  aid  to  those  school  districts  al- 
ready busing  is  grossly  unfair.  In  my  congressional  district,  school 
districts  have  now  been  using  busing  for  manv  years.  Some  of  the 
busing  was  a  result  of  HEW  decre&s  and  Federal  court  orders." 

Then  he  went  on  to  say  that  the  dual  system  had  been  abolished 
in  South  Carolina  and  he  said,  "In  the  schoolyard  of  my  hometown 
high  school  at  this  moment  there  are  S8  buses.  To  deny  Federal  aid 
to  continue  this  busing  is  to  hamper  and  hamstring  quality  education." 

I  salute  Mr.  Dom  and  every  other  southern  Member  who  was  fair 
enough  to  oppose  the  so-called  antibusing  amendment. 

Chairman  Celler.  Will  you  yield? 

Mr.  MoClory.  I  will  yield. 

Chairman  Celler.  To  get  the  record  straight  on  the  qiiestion  of 
progress,  I  read  from  a  statement  made  by  Stephen  Horn,  Vice  Chair- 
man, U.S.  Commission  on  Civil  Rights,  before  the  Committee  on  Edu- 
cation and  Labor,  on  April  11,  2  days  ago  testifying  on  the  adminis- 
tration's desegregation  proposals : 

The  legislation  declares  in  its  findings  that  the  dual  school  system  has  been 
virtually  disestablished.  This  conflicts  directly  with  school  enroUments  of  dis- 
tricts  from  the  Department  of  Health,  Education,  and  Welfare  which  show  that 
in  1971-1972  school  year  approximately  one-third  of  all  black  students  in  11 
Southern  States  are  attending  near)y  all  black  schools,  those  between  80  to 
100  percent  minority  enrolled.  These  figures  show  that,  while  we  have  made 
great  progress  within  the  last  ten  years  to  desegregate  schools,  we  still  are  a 
long  way  from  the  elimination  of  the  dual-system  and  its  vestiges. 

Mr.  Mitchell.  I  want  to  thank  you,  Mr.  Chairman,  for  mentioning 
that  statement  because  that  is  the  fact  and,  as  I  understood  it^  what 
the  administration  was  trying  to  do.  I  am  sure  its  lawj^ers  knew  if  they 
had  any  chance  of  staying  in  court  at  all  while  defending  his  so- 
called  moratorium,  thev  had  to  establish  some  rational  basis  for  Con- 
fess taking  the  action  proposed  on  H.R.  13916.  But  under  your  ques- 
tioning ana  the  questioning  of  counsel,  I  think  it  is  very  dear  that 
there  is  no  rational  basis  for  what  they  are  ^''^ormg.  There  is  no 
showing  that  this  is  such  an  enormous  problem.  There  Is  no  showing 
that  the  courts  have  exceeded  their  powers  under  the  14th  amendment. 
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It  IS  ]ust  a  lot  of  speculation  which  has  been  thrown  in  here  to  at- 
tempt to  justify  a  contemptible  position  on  school  desegregation. 

Mr.  McClory.  Let  me  make  this  comment  and  then  ask  a  question 
1  his  IS  more  than  lust  an  ephemeral,  imaginary  problem.  We  have 
pendmg  on  t)K-  desk  of  the  Speaker,  as  you  know,  a  dischargft  peti- 
tion which  has  a  great  many  names  on  it.  There  are  a  njmber  of 
witnesses  that  came  before  the  committee  and  said  they  did  not  si<m 
the  discharge  petition  but  wanted  this  committee  to  do  somethine 
about  a  constitutional  amendment  or  take  some  other  action  The 
question  I  ask  is  this:  Don't  you  think  that  you  should  recommend 
something,  some  legislation,  some  standard  or  guideline  that  can  help 
us  to  help  all  of  the  children?  This  is  a  problem  that  is  going  sta? 
?'  r  fl""^  ^°  endeavor  to  resolve  it  legislatively  and  equitably. 
1  think  tliat  the  courts  are  looking  to  us  to  do  more  than  we  have  done 
in  the  past.  Do  you  think  we  should  do  nothing? 

« JlS;  i?^"^!'^:!^  reminded  of  that  olcfexpression  in  the  Army, 
when  in  doubt,  do  something,  anything."  That  is  really  what  is  here. 
Ihe  administration  is  confronted  with  a  practical  situation  so  the 
dreamere  and  planners  have  come  up  with  a  proposal.  They  do  not 
taiow  whether  it  is  going  to  be  constitutional  or  not  but  it  supposedly 
IS  to  operate  as  a  stopjiap  That  is  the  reason  I  said,  Mr.  McClory,  that 
1  do  net  trust  the  White  House,  I  do  not  trust  the  Congress  to  handle 
frvL^I  r  J  they  have  gotton  so  confused  with  politics  and 
trying  to  boat  Georjie  Wallace  and  also  some  responding  to  mob  vio- 
SinnTl  communities  that  I  think  they  just  arc  not  being 

rational.  For  that  rea.son,  I  would  say  we  aro  far  safer  in  this  period  to 
keep  this  matter  in  the  courts,  men  cslm  returns  and  people  begin 
r^llo™  M^'"'        objective  way,  that  you  and  some  of  your 

say  It  as  a  fact— I  think  then  we  can  do  somethino-. 

But  in  this  state  of  hysteria,  I  think  it  would  not  be  a  surprise  to  me 
lilf?moJdnirnt"  resolution  in  the  House  ti  repeal  the 

Mr.  McCmny.  T]w^k  vou.  Mr.  Mitchell. 

Cliairman  CnrxKR.  Mr.' Mitchell,  we  find  in  voiir  statement  knowl- 
edgeable and  diroct^statemonts.  You  have  been  very  helpful.  You  are 
nlways  welcome  before  this  committee.  We  are  grateful  to  you  and 
thankyou  very  much.  • 

Mr.  Polk.  Mr.  Chairman,  I  have  one  question,  Mr.  Mitcholl,  vou  in- 
dicated in  the  beginning  of  your  statement  that  about  2  percent  of  the 
cluldron  wore  being  bused  in  connection  ,vith  descffrejration  plans. 
Lonlct  you  provide  the  .subcommittee  with  the  source  of  tliose  {\mres^ 
f  P-  u  '1™'---^  could  but  the  source  of  that  was  testimony  of  Secre- 
tary Kichardson  in  the  Senate  when  he  was  testifying  on  tlie  so-called 
equal  educational  opportunity  bill.  o  uuu^u 

Senator  .Tavits  asked  him  for  the  figure^s  and  T  believe  he  came  up 
3  ?J^„,TT  f  in  tha  neighborhood  of  .300.000  children 

wlio  were  affected  because  of  desegregation  or  <5omething  to  that  effect 
and  this  worked  out  to  about  2  percent  of  the  total. 

I  might  say,  too,  I  hope  this  committee  will  look  at  that  colloquy  be- 
cause Senator  Javits  did  just  what  the  chairman  and  you  other  dis- 
tinguished gentlemen  have  been  doing,  he  bcgaji  putting  this  problem 
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into  perspective,  showing  that  all  of  the  hullaballoo  was  not  about 
some  great  revolution  that  was  taking  place  in  tlie  country  but  an  or- 
derly process  under  court  supervision  which  was  resulting  in  people 
getting  their  constitutional  rights. 

Chairman  Celi.kr«  We  will  terminate  the  hearing  this  morning  and 
meet  next  Wednesday  and  next  Thursday. 

Xow,  the  following  statements  will  be  included  at  this  point  in 
the  record. 

A  statement  of  Hon.  William  G.  Bray,  a  U.S.  Representative  in 
Congi-ess  from  the  State  of  Indiana. 

A  statement  of  Hon.  Lawrence  J.  Hogan,  a  U.S.  Representative  in 
Congress  from  the  State  of  Maryland. 

A  statement  of  Hon.  John  W.  Davis,  a  U.S.  Represe-ntative  in 
Congress  from  the  State  of  Georgia. 

A  resolution  adopted  by  the  board  of  trustees  of  the  Katy  Inde- 
pendent School  District,  Katy,  Tex. 

A  statement  of  William  D.  Lynch,  chairman,  Austin  Anti-Busing 
League,  Austin,  Tex. 

Statement  of  Charles  R.  Ilolloman,  Esquire,  Raleigh,  N.C. 

A  letter  to  House  Judiciary  Committee  from  Pontiac  Area  Women's 
Coalition,  Pontiac,  Mich.,  dated  March  10, 1972. 

A  letter  to  the  chairman  from  Mrs.  B.  J.  Hamilton,  president. 
League  of  Women  Voters  of  Tulsa,  Okla.,  dated  ^larch  13,  1972. 

A  letter  to  Hon.  James  D.  McKcvitt  from  H.  S.  Roth,  president, 
Colorado  Labor  Council,  AFL^CIO,  dated  M^>rch  21, 1972. 

A  statement  of  Thomas  Ilobait,  pi-esident,  New  York  State  Teachere 
Association. 

A  letter  to  Hon.  Wilmer  D.  Mizell  from  John  A.  Redding,  president, 
Lewisville-Clemmons  Branch  of  Forsyth  Citizens  Aiyainst  Busing, 
February  28, 1972. 

A  statement  of  Hon.  Speedy  O.  Long,  a  U.S.  Representative  in 
Congress  from  the  State  of  Ijoui'siana. 

A  letter  to  Chairman  Emanuel  Cellcr  from  Hyman  Bookbinder. 
Washington  representative,  the  American  Jewish  Committee,  dated 
March  21,  1972,  enclosing  a  statement  "Busing— The  Wrong  Issue.*' 

A  letter  to  Chairman  Emamicl  Celler  from  the  American  Associa- 
tion of  Univei*sity  Women,  dated  March  29, 1972. 

A  statement  of  Hon.  M.  Gene  Snyder,  a  US.  Representative  in 
Congrccts  from  Kentucky,  together  with  a  statement  of  Mr.  Jean 
Ruffa  and  ^Nfrs.  Joyce  &)ond,  *'Save  Our  Comnumity  Schools,  Inc.," 
Louisville,  Ky. 

A  stat(nnent  of  the  Association  of  the  Bar  of  the  City  of  Xcw  York, 
Committee  on  Federal  Legislation. 

A  statement  of  Cluirch  in  Society  and  Christian  Education  of  the 
Christian  Church  (Disciples  of  Christ)  . 

A  statement  of  Dan  W.  Routh,  president,  Forsytli  Citizens  Against 
Busing  of  Winston-Salem,  N.C.;  attaching  an  addendum  statement 

A  letter  to  Chairman  Emanuel  Cellcr  from  Mrs.  Bruce  B.  Benson, 
president,  the  league  of  Women  Voters  of  the  United  States, 
March  30, 1972. 

All  of  these  statements  will  be  included  in  the  record  at  this  point. 
(The  documents  referred  to  follow :) 
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i$TATKMENT  OF  HON'..  WitUAM  G.  BRAY.  A  U.S.  REPRESKM ATIVE  IN  CONGRESS  FrOM 

THE  State  of  India.va 

Mr.  Chainnan  and  Members  of  the  Subcommittee.  I  appreciate  tbe  opportunity 
to  .submit  this  statement  in  support  of  a  constitutional  ainendnieut  to  prohibit 
forced  busing  of  school  children.  I  am  the  sponsor  of  one  myself — H.J.  Res.  927 — 
and  have  signed  the  discharge  petition  to  bring  the  matter  to  the  Floor  of  the 
House  for  a  vote. 

My  first  mnlor  speech  on  this  matter,  in  opposition  to  busing,  was  made  in 
Jtily  1961),  entitlwl  Education  or  Social  Experimeiit^ition?  In  October  1070  I 
a*rain  addressed  tho  House  on  the  topic,  with  remarks  headed  Classroom  for 
f'hessboard:  Pupils  for  Pawns.  Last  year,  in  1071.  my  public  opinion  poll  had 
tbe  very  unusual  development  of  carrying  a  unanimous  response— in  tho  nega- 
tive—to an  unasked  question— school  busing— and  in  October  these  findings, 
with  my  comments  on  the  poll  returns,  were  inserted  into  tlie  Congressional 
Record,  on  October  19, 1971. 

The  foUowing  excerpts  from  a  letter  to  the  editor  of  the  New  York  Times. 
printcHl  in  that  paper  on  March  3,  1972,  sum  up  quite  neatly  what  those  opposed 
to  bu«;ing  feel : 

"Somehow,  as  one  follows  the  debate  on  whether  to  bus  or  not  to  bus  children 
to  achieve  a  racial  mix  (for  whatever  reason),  there  emerges  a  nightmarish 
quality  to  this  volatile  issue.  Columnists,  editorial  writers,  educators,  legislators 
and  jurists  batter  opponents  of  busing  with  the  necessity— nay,  the  nnswening 
(htty  of  the  Republic-of  establishing  a  virtual  racial  quota  for  each  component 
of  the  public  school  system. 

"Hov/ever.  the  quite  rational  consideration  of  the  rights  of  the  affected  parents 
and  the  children  who  are  to  be  bused  to  unfamiliar  and  often  inhospitable  areas 
is  seldom  mentioned.  How  have  so  many  of  this  country's  public  figures  come 
to  exult  in  coercion  of  children,  ignon*  the  rights  of  family  and  commimity 
Aggregations,  and  glibly  mouth  the  glory  of  a  racial  amalgam  which  most  Amer- 
icans reject?  .  . 

"Most  Americans**  is  an  accurate  term  indeed.  The  Florida  primary  on  Tues- 
day, March  14.  carried  two  questions  touching  the  issue.  On  a  constitutional 
amendment  to  forbid  busing,  the  approval  w.is  74-26;  and  on  an  accompanving 
question  on  favoring  equal  educational  opportunity  for  all,  ap!>roval  was  79-21, 
It  is  worth  noting  that  there  was  no  organized  statewide  effort  in  Florida  to 
promote  the  anti-busing  vote.  On  the  contrary.  Florida's  Governor  had  put  his 
own  prestige  on  the  line  in  urging  a  "No**  vote  on  the  constitutional  amendment 
question. 

A  similar  question  will  be  put  to  a  state  referendum  in  Texas  and  Tennessee, 
later  this  year.  I  have  no  doubt  the  returns  ^  ill  show  figures  somewhere  be- 
tween those  in  Florida,  and  those  in  the  latest  Gallup  Poll.  Gallup*s  figures,  on 
a  question  asking  if  the  individual  favored  sch^«ol  desegregation,  showed  66% 
in  favor.  24%  opposed,  and  10%  having  no  oi  nion.  Compulsory  busing  was 
turned  down  2(M&-11.  A  constitutional  amendment  was  favored  46-35-19. 

I  count  it  a  tragedy  that  the  situation  has  reached  the  point  where  solution 
throi:,;h  a  constitutional  amendment  seems  to  give  the  only  hope  of  relief.  I  differ 
sharply  and  strongly  with  the  sentiments  that  this  route  would  be  to  "trivialize'* 
the  Constitution.  This  is  no  trivial  matter  we  are  dealing  with.  As  I  plan  to 
develop,  further  along  in  my  presentation,  the  concept  is  far  greater  than  simrJy 
that  of  loading  children  on  buses.  It  is  social  engineering  at  its  most  reckless 
and  irresponsible. 

I  also  feci  the  use  of  the  term  "trivial"  is  questionsble  on  other  grounds.  The 
amending  process  to  the  Constitution  is  the  closest  thing  the  American  Republic 
has  to  a  national  referendum.  Much  hysteria  about  this  particular  proposed 
amendment— as  well  as  others— has  given  the  ml^'taken  Impression  that  approval 
by  Congress  means  almost  automatic  and  instanfaneous  approval  by  the  States. 
Considering  all  the  amendments  added  in  this  century,  beginning  with  the  16th, 
we  find  the  time  from  submission  by  Congress  to  taking  effect  with  ratification 
by  three-fourths  of  the  states  varies  from  three  months  (in  1971.  Article  XXVI, 
18-year-old  vote)  to  as  much  as  four  years.  Around  two  years  seems  to  be  the 
average ;  this  proposed  amendment  gives  the  states  seven  years  to  net.  as  has 
been  ctistomary. 

There  is  an  increasing  body  of  evidence  that  pro-busing  activities,  no  matter 
where  taken  or  initiated,  simply  have  not  been  carefully  thought  out  it  is  time 
for  the  matter  to  get  national  attention,  national  approval  (or  disapproval),  and 
to  involve  the  entire  country  in  the  decision. 
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After  all,  is  this  not  the  essence  of  democracy,  that  the  people  be  allowed  to 
speak  on  these  questions,  and  that  the  wishes  of  the  people  be  respected?  James 
Madison  wrote  in  The  Federalist,  #  51 : 

"The  great  security  against  a  gradual  concentration  of  the  several  powers  in 
the  same  department  consists  in  giving  to  those  who  administer  each  depart- 
ment the  necessary  constitutional  means  and  personal  motives  to  resist  en- 
croachments on  the  others." 

And  to  those  who  would  say  that  this  proposed  amendment,  as  well  as  other 
suggested  measures,  such  as  limiting  the  scope  of  federal  courts,  constitutes  en- 
croachment on  the  federal  judiciary,  I  would  reply  that  thj  judiciary  is  neither 
infallible  nor  sacrosanct  For  support,  I  cite  Thomas  Jefferson  : 

*'At  the  establi<^bment  of  oar  Constitution,  the  judiciary  bodies  were  sup- 
posed to  be  the  m:;st  helpless  and  harmless  members  of  the  government.  Exi)er- 
icnce,  however,  soon  showed  In  what  way  they  were  to  become  the  most  danger- 
ous ;  that  the  insufficiency  of  the  means  provided  for  their  removal  gave  them 
a  freehold  and  irresponsibility  in  office;  that  their  decisions,  seeming  to  con- 
cern Individual  suitors  only,  pass  silent  and  unheeded  by  the  ptiblic  at  large ; 
that  these  decisions,  nevertheless,  become  law  by  precedent,  sapping  by  little  and 
little  the  foundations  of  the  Constitution,  and  working  Its  change  by  construc- 
tion, before  anyone  has  perceived  that  that  invisible  and  helpless  worm  has 
been  busily  employed  in  consuming  its  substance.  .  .  ." 

And  on  another  occasion  Jefferson  wrote:  *'The  judges  are  practicing  on  the 
constitution  by  inferences,  analogies,  and  sophisms  ...  It  has  long,  however, 
been  my  opinion  .  .  .  tljat  the  germ  of  dissolution  of  our  federal  government  Is  in 
the  conbcltution  of  the  federal  judiciary  ,  .  .  working  like  gravity  >)y  night  and 
by  day,  gaining  a  little  today  and  a  little  tomorrow,  and  advancing  its  nols<4es8 
step  like  a  thief,  over  the  field  of  jurisdiction ..." 

For  a  more  current  observation  on  the  limits  of  the  federal  judiciary,  I  turn  to 
Mr.  Justice  Harlan,  who  wrote.  In  one  of  his  opinions :  '*The  federal  judiciary, 
which  by  express  constitutional  provision  Is  appointed  for  life,  and  therefore 
cannot  be  held  responsible  by  the  electorate,  has  no  Inherent  general  authority 
to  establish  the  norms  for  the  rest  of  society.  It  Is  limited  to  elaboration  and 
application  of  the  precepts  ordained  In  the  Constitution  by  the  political  rep- 
resentative of  the  people.  When  the  Court  disreganls  the  express  intent  and 
understanding  of  the  Framers,  It  has  Invaded  the  realm  of  the  political  process 
to  wlilch  the  amending  power  was  committed,  and  It  has  violated  the  constitu- 
tional structure  which  it  is  its  highest  duty  to  protect," 

And  for  a  non-judicial  opinion,  directly  pertaining  to  the  question  at  hand, 
the  following  by  Edwin  A.  Roberts,  Jr.,  writing  in  the  National  Observer, 
February  26, 1972: 

"A  racially  Integrated  society  is  a  worthy,  indeed  a  necessary,  goal.  But  this 
business  of  doctoring  the  symptoms  by  using  children  for  social  exi^erlnients 
is  a  terrible  miscarriage  of  judicial  authority. 

"Whenever  a  jurist,  who  Is  not  elected  by  the  people,  can  confound  the  wishes 
of  the  overwhelming  majority  of  citizens,  then  something  Is  amiss  in  our  scheme 
of  government  Individual  judges  have  taken  to  Issuing  edicts  In  a  manner 
denied  to  any  other  American,  Including  the  Congress  and  the  President  .  . 

"The  men  and  women  In  the  blacl:  robes  jwrform  a  central  function,  and  fnr 
the  most  part  they  evoke  citizen  confidence  in  the  court  system  and  thut  system'*? 
working  relationship  with  the  other  branches  of  government.  But  there  are  a 
few  judges  who  have  been  eating  red  meat  lately,  and  these  few  pose  a  threat 
to  the  democratic  process  ,  ,  .  let's  restrain  our  power-happy  judges  from  using 
our  children  for  any  experiment  In  social  surgery.'* 

I  said  earlier  I  considered  It  tragic  that  matters  have  gone  as  far  as  they 
have.  This  is  a  divisive,  highly  emotloaal,  volatile  topic;  we  can  do  without 
them,  if  they  can  be  avoided,  and  this  one  should  have  been.  The  fact  that  \mder 
law — court  decisions  as  well  as  Congressional  action — nothing  remotely  ap- 
proaching busing  was  ever  Intended  or  given  sanction  makes  a  complpte  and 
total  prohibition  all  the  more  important.  I^t's  go  back  twenty  years;  what  was 
intended  is  a  far  cry  from  what  has  taken  place. 

The  Supreme  Court's  decision  in  Brotcn  v.  Board  of  Fjucation,  in  1054.  eli- 
minated the  "separate  but  equal'*  doctrine  and  held  that  seregation  imposed  by 
law — r/c  jure  segregation — was  unoonstituttonal.  When  the  five  cases  that  were 
ultimately  decided  imder  the  nam<*  of  Broxcn  were  being  argued  before  the  Cour+ 
in  1J)52,  Thunrood  Marshall,  now  Mr.  Justice*  Marshall  of  the  Supreme  Court,  was 
chief  coimsel  for  the  XAAPP  and  taking  part  in  the  presentationq.  He  made  his 
objective  quite  clear,  and  also  the  limitations  of  what  he  was  .seeking:  ",    .  we 
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are  not  tr>  iug  to  force  any  child  into  any  sohool.  AH  we  are  trying  to  do  is  remove 
the  SUte-imposed  policy  of  separaUon  by  race;  and  if  that  is  removed,  the  child 
will  have  t}ie  choice  to  attend  any  school  he  desires.  .  .  .  If  this  Court  would 
reverj^e  and  the  case  wouid  be  sent  baok,  we  are  not  asking  for  affirmative  relief. 
That  will  not  put  anybody  in  any  school.  The  only  thing  that  we  ask  for  is  that  the 
stat^imposed  racial  segregation  be  taken  off,  and  to  leave  the  county  school  board, 
the  county  people,  the  district  people,  to  work  out  their  own  solution  of  the  prob- 
lem to  assign  children  on  any  reasonable  basis  they  want  to  assign  them  on.  ,  . 

Mr.  Justice  Frankfurter  wanted  to  make  sure  of  what  was  meant,  and  asked 
Mr.  Marshall :  "You  mean,  if  we  reverse,  it  will  not  entitle  every  mother  to  have 
her  child  go  to  a  nonscgrcgated  school  in  Clarendon  County?" 

And  to  this  Mr.  Marshall  answered :  *'Xo,  sir." 

Sow  let's  move  ahead  to  1904,  and  the  Civil  Rights  Act,  adopted  that  year,  that 
went  onto  the  books  as  Public  Law  88-352,  78  Sta  .  246.  I  cite  Title  IV.  D^segrc- 
g.itiwi  of  Public  Edneation;  Sec.  401(b)  should  have  been  perfectly  clear  to  any- 
one: "'Dosegregation'  means  the  assignment  of  students  to  public  schools  and 
within  such  .<K;hools  without  regard  to  their  nice,  color,  religion  or  natiouul  origin, 
hue  'dcsi»gregation'  .Miall  not  mean  the  assignment  of  students  to  public  schools 
in  order  to  overcome  raciai  imbalance  .  .  ." 

Thi.^  was  the  first  Congressional  inj-mction  against  the  busing  c<^nccpt  It  was 
ignored  by  the  Federal  bnreiiucracy.  most  notably  an(i  infamously  by  Harold 
Howe  II  who  took  oflice  as  Federal  Education  Commissioner  in  1966.  A  Wall  Street 
Journal  story  of  August  32. 1966,  about  Howe,  was  headlined  : 

'*Integrnting  Classes— Federal  Officials  Now  Favor  End  to  Tradition  of  Neigh- 
borhood School— New  Education  Commissioner  Calls  for  Busing,  Tlazas' ;  Subur- 
banites Are  Alarmed — His  Only  Weapon :  U.S.  Cash." 

Congress  resi>onded  when  the  civil  rights  bill  of  1960  came  up.  and  adopted 
an  amendment  aimed  primarily  at  Howe's  ideas.  The  Washinirton  Star  com- 
mented editorially  on  the  matter:  *'Tlie  thrust  of  the  amendment  is  in  this 
sonteiioe:. 'Nothing  in  this  title  shall  be  constrned  to  authorize  action  by  any 
department  or  agency  to  require  the  assignment  of  students  to  public  schools 
to  r>verconie  racial  imbalance.'  .  .  .  What  he  (Howe)  intends  to  do.  in  brief,  is 
to  bus  school  cliildrcn  back  and  forth,  to  achieve  a  racial  mix  satisfactory  to 
hims?lf,  and  if  necessary  to  aboli.sh  the  neighborhood  schools  in  the  procc&s. 
This  has  never  been  required  by  the  Supreme  Court  nor  intended  bv  Congress." 

Key  House  votes  aimed  at  the  school  busing  concept  began  in  1908,  with  the 
"Whitten  amendment.*;*'  to  Labor-HEW  appropriations  measures.  I  havo  con- 
sistently supported  the.sc,  and  the  list  of  supporters  has  grown  steadily  longer 
over  the  .vears.  In  essence  the  amendment  has  forbidden  HEW  to  withhold  funds 
from  school  districts  in  order  to  force  them  into  busing.  The  first  time,  in  1968. 
the  Houve  reversed  itself.  In  1069  and  1970  Senate-added  language  weakened 
the  amendment  to  the  point  of  its  being  u.scle.*?s,  Then,  in  April  1971,  the  House 
refused  tn  out  the  language  of  the  amendment  from  the  education  appropriations 
bill  for  fiscal  1072  and  ir  November  1971  threw  down  the  gauntlet  to  the  pro- 
buying  forces  with  the  toughest  language  yet. 

T  tking  the  higher  educatirm  bill  as  a  vehicle,  three  amendments  were  added 
in  the  House.  One  would  restrict  the  authority  of  federal  officials  to  require 
scho'/l  districts  to  use  state  and  local  funds  for  the  purpo.«e  of  busing,  using 
tbo  threat  of  denial  of  federal  aid  if  they  refused.  Another  forbade  the  use  of 
federal  funds  for  busing.  Tlie  third  prohibited  any  federal  court  busing  order 
from  taking  effect  until  all  appeals  are  exhausted. 

When  the  Senate  was  finished  with  the  bill,  as  in  the*  past  the  language  had 
been  weakened  and  watered  down  .so  as  to  be  remote  from  what  the  House  had 
originally  intended.  In  a  very  rare  move,  before  the  bill  went  to  conference,  the 
Ilonso  voted  272  to  139  to  forbid  its  conferees  from  compromising  with  the 
Sf'i.ite  on  these  three  particular  amendments.  And  there  the  matter  stands 
as  <  f  this  dat(».  It  is  true  that  the  conferees  do  not  have  to  remain  bound  by 
tliose  instructions  from  the  rest  of  the  House,  but  given  the  overwhelming  ma- 
joritv  voting  for  instruetiou.s..  the  bill  would  almost  certainly  be  rejected  by 
the  House  if  any  changes  were  made. 

It  is  worth  noting  here  that  the  Senate  very  narrowly  rejected  fhy  two 
votes— r>(M7  and  49-^-8)  after  having  first  equally  narrowly  accepted  (4.^40)  on 
amendment  that  wouJd  have  taken  away  the  power  of  federal  courts  to  order 
busing.  This  would  surely  have  been  accepted  by  the  House.  I  have  no  doubt  o£ 
that. 

The  Supreme  Court's  last  major  decision  on  busing  was  in  Swann  v.  Charlotte- 
Mecklenburg  Count U  Board  of  Education,  with  a  unanimous  decision  handed 
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down  on  April  21, 1971.  In  this  case  the  Court  upheld  a  plan  aimed  at  achieving 
racial  balance — the  same  racial  balance — at  each  school  iu  Charlotte,  N<irtli 
Carolina.  It  approved  busing  as  an  implement  for  that  puriwse.  But  the  Court's 
decision  was  by  no  means  a  green  light  for  busing.  From  the  deci.*jion : 

.  .  We  are  concerned  in  these  cases  with  the  elimination  ot  the  discrimina- 
tion inherent  in  the  dual  school  systems,  not  with  the  myriad  factors  of  human 
existence  which  can  cause  diijcrimiuation  in  a  multitude  of  ways  on  nieial,  religi- 
ous or  ethnic  grounds  .  .  . 

.  .  Our  object  in  dealing  with  the  issue  presented  by  these  cases  i.s  to  see 
that  school  authorities  exclude  no  pupil  of  a  racial  minority  from  any  .^^cliool, 
directly  or  indirectly,  on  account  of  race;  it  does  n(»t  and  tannol  enu>r;ic*»  all 
the  i»roblems  of  racial  prejudice,  even  when  those  iiroblems  contribute  to  dis- 
proportionate racial  concentrations  in  some  schools. 

.  .  The  constitutional  commitiid  to  desegregate  schools  doe*^  not  mean  that 
every  school  in  every  coummnity  must  always  redect  the  racial  compo.sition  of 
the  school  .*:ystem  an  a  whole    .  ." 

There  are  some  very  disturbing  signs  that  lower  federal  courts  have  .started 
to  decide  that  there  is  no  such  thing,  really,  as  ile  facto  .segregation— where 
it  exists  as  a  result  of  economic,  .social,  housing  or  specific  iwipulatiou  patterns. 
This  logic— if  one  can  call  it  that,  which  I  certainly  cannot — was  put  iu  this 
fashion  by  Ramsey  Clark,  former  Attorney  General  of  the  Uniteil  States:  'iu 
fact,  there  is  no  rfe  facto  segregation.  All  segregation  reflects  some  |>ast  actions 
of  our  governments.  Tlie  FIIA  itself  rtHjuired  racially  restrictive  covenants  until 
HHH.  Rut,  that  aside,  the  conseiiuences  of  .segregated  schooling  are  the  same 
whatever  the  cause.  Segregated  schools  are  inherently  unequal  however  they 
come  to  be  and  the  law  must  prohibit  them  whatever  the  reason  for  their  exist- 
ence.*' 

This  incredible  statement  is  endorsement  of  a  vicious  absolutism  that  truly 
defies  belief.  But  there  are  indications  it  is  being  subscribed  to.  A  Federal  judge, 
handing  down  a  sweeping  desegregation  decision  in  San  Francisco,  had  waited 
until  after  the  Charlotte-Mecklenburg  case  was  settled  by  the  Suiireme  C*)urt 
to  get  some  sort  of  guideline.  He  took,  from  the  Court's  dec:ision.  the  as>umptiou 
(which  he  made  on  his  own)  that  the  Court  had  intended  to  outlaw  <lv  facto 
segregation  and  proceeded  accordingly. 

Astonishingly,  iu  his  decision,  in  which  he  placed  every  child  in  the  San  Fran- 
cisco elementary  scIhwI  sjstem  into  one  of  four  racial  or  ethnic  categories  and 
made  .*»nl)ject  to  Imsiug  or  some  fonn  of  transportation,  to  attain  a  suitable 
racial  balance  iu  each  school,  he  has  this  quotation  from  another  judge  some 
>ears  before: 

"The  problem  of  changing  a  people's  mores,  particularly  tho.«?e  with  an  emo- 
tional overlay,  is  not  to  be  t:iken  lightly.  It  is  a  problem  which  will  require  the 
utmost  patience,  understanding,  generosity,  and  for!)earance  from  all  of  us, 
whatever  race.  But  the  principle  is  that  wo  are,  all  of  ns,  freebom  Americans, 
with  !i  right  to  imike  our  way,  unfettered  l»y  sanctions  imiiosed  by  man  because 
of  the  work  of  God.'* 

How  can  tht^e  words  possibly  be  S(iuared  with  those  in  the  judge's  decision, 
iu  which  he  ordered  the  San  FrancLsco  School  District  to  prepare  a  plan  to 
acconqilish : 

"Full  integration  of  all  public  elementary  schools  so  that  the  ratio  of  black 
children  to  white  children  will  then  by  and  thereafter  continue  to  be  substan- 
tially the  same  in  each  school.  To  accomplish  these  objectives  the  plans  may 
include : 

**a.  Use  of  non-discriminatory  busing,  if.  as  appears  now  to  Ije  clear,  at  least 
some  busing  will  be  neces.sao'  for  complianc*e  with  the  law. 

*  b.  Changing  attendance  /ones  whenever  necessary*  to  head  off  racial  segre- 
gation." 

Aiul  according  to  the  judge,  the  law  even  requires : 

"Avoidance  of  the  use  of  tracking  systems  or  other  educational  techniques  or 
innovations  without  provision  for  safeguard  against  racial  segregation  as  a 
consequence.*' 

Then  iu  early  1072  we  had  the  Mcrhige  decision,  when  Judge  Hobert  R.  Mer- 
hige,  Jr.,  ordered  con.solidation  of  the  city  school  system  of  Richmond,  Virginia, 
with  tlie  systems  of  two  adjoining  suburban  counties.  Pun>ose:  broad,  urban- 
area  school  integration. 

Judge  Merhige*s  theory  is  simple:  school  systems  with  sharp  and  easily 
recognizable  racial  differences,  if  they  are  part  of  one  single  metropolitan  com- 
munity, cannot  exist  side  by  side,  even  though  tliey  follow  housing  and  popula- 
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tion  patterns.  This  is  an  exact  duplication  of  the  matter  at  issue  in  Indianapolis 
us  well  as  dozens  of  other  communities  throughout  the  United  States. 

The  Judge's  opinion  also  holds  tliat  quality  education  in  and  by  itself  can  be 
achieved  only  in  an  integrated  setting  and  therefore  total  abandonment  of  neigh* 
borhood  i^chools  is  not  worth  worrying  about.  The  Judge  says  this  is  so  even 
though  neighborhood  school  attendance  plans  might  be  more  economical  in  time 
and  tninsportation  cost,  might  facilitate  the  operation  of  more  extra-curricular 
school  activities,  and  might  malie  possible  tlie  benefits  many  give  to  the  walk-in 
school.  It  makes  no  difference  to  the  Judge  whether  or  not  these  things  may  be 
''valid  or  rational  educational  goals"  because  **the  end  of  desegregation  may  not 
he  subordinated  to  them." 

Is  there  anything  remotely  resembling  understanding,  or  generosity,  or  pa* 
tienco.  or  forebearance,  in  any  of  this?  Can  tliis  be  anytliing  other  than  blind, 
near-fanatic  absolutism,  with  total  denial  of  any  sort  of  qualifying  facets?  This  is 
utopianism  run  amok,  with  potentially  disastrous  consequence$>  for  the  American 
educational  system  and,  very  likely,  social  upheaval  and  turmoil  on  a  scale  no 
one  can  foresee. 

The  tenor  of  some  of  the  arguments  in  favor  of  busing  have  about  them  a  Rhrill- 
ness  and  frenzy  that  is  hard  to  believe.  Br.  Kenneth  B.  Clark,  Professor  of  Psy- 
chology at  C;ty  College  of  New  York,  is  quoted  as  saying: 

constitutional  amendment  to  prohibit  the  busing  of  children  for  the  deseg- 
regation of  the  public  schools  would  pervert  and  demean  the  Constitution  of 
the  United  States  and  would  make  it  an  instrument  for  the  perpetuation  of 
racism  rather  than  a  ;)rotector  of  the  rights  of  all  American  citizens." 

And,  representative  of  the  truly  far-out  on  the  matter,  we  have  the  following, 
by  Dr.  Eugene  TeSelle,  of  Vanderbilt  Divinity  School,  Nashville,  writing  in 
Chrisliati  Century,  March  8, 1972: 

**What  exactly  should  we  be  seeldng  over  the  long  haul?  I  think  we  should 
keep  on  pressing  for  integration  plans  that  encompass  a  large  metropolitan 
area — and  (Chief  Justice  Burger  s  recent  ukase  notwithstanding)  at  very  nearly 
the  same  ratio  among  the  races  in  all  schools.  To  be  sure,  transportation  is  still  a 
problem.  But  in  every  metropolitan  area  freeways  are  rapidly  befng  built,  and  if 
l)a rents  can  use  them  for  going  to  work,  children  can  use  them  for  going  to  school. 
The  inconveniences  and  costs  involved  (and  there  is  no  denying  that  these  exist) 
should  be  considered  a  *social  tax'  well  worth  i)aying  to  correct  the  injustices  of 
the  past  and  create  something  better  for  the  future." 

The  kindest  comment  I  can  make  on  the  attitude  and  charges  leveled  by 
these  gentlemen  is  that  they  have  totally  missed  the  point  of  the  whole  issue 
and  are  carrying  on  their  own  particular  brand  of  confusion  and  deliberate  ob- 
fuscation.  Too,  there  are  implied  in  these  statements— and  not  too  subtly  implied, 
at  that— unwarranted  and  completely  false  slurs  on  the  motivations  of  those 
who  oppose  busing.  I  would  refer  them,  and  others,  to  the  statement  of  Charles 
Hamilton,  a  black,  and  political  scientist  at  Harvard,  who  was  quoted  in  the 
New  Republic  of  December  18, 1071,  as  follows : 

.  .  we  should  be  concerned  essentially  with  qimlity  education  and  not  with 
the  superficial  bringing  together  of  black  and  white  students  .  .  .  The  bringing 
together  of  black  and  white  students  has  been  primary  in  our  thinking  as  a  re- 
sult of  the  pre-1054  mentality.  I  think  that  those  who  do  not  focus  on  something 
else  are  failing  to  adapt  to  the  times." 

But  there  has  always  been  school  busing,  so  the  argument  goes,  and  what 
difference  does  it  make  ii!  we  continue  it  for  purposes  of  integration?  This  is 
probal)ly  the  most  spurious  argument  of  the  I'll  It  was  aptly  answered  in  a  letter 
to  the  e<litor  of  the  New  York  Times,  appeal  lUg  on  February  24, 1972  : 

•That  times  have  changed  is  obvious  but  few  with  partisan  viewpoints  are 
willing  to  acknowledge  it.  It  is  one  thing  to  bus  a  child  twenty  miles  through  open 
country  to  attend  the  only  available  school  in  his  region;  it  is  quite  another  to 
bus  him  the  same  twenty  miles,  away  from  his  nearest  school,  t/>  another  part  of 
the  city,  sometimes  the  worst  part,  to  pursue  some  goal  of  social  reconstniction 
that  at  this  writing  is  jmorly  defined.  It  is  a  mystery  that  anyone  would  compel 
children  to  go  to  school  in  a  reus  where  grown  men  now  hesitate  to  walk  in  broad 
daylight.  Indeed,  the  very  j^idges  who  demand  such  action  by  others  would  never 
accept  this  burden  for  themselves." 

Let  us  look  at  a  few  more  comments  on  busing,  from  sources  that  in  no  sense  of 
the  V  ord  c*an  bo  considered  racist  or  ultra-conservative.  From  a  New  Xork  Times 
editorial,  quoted  in  the  Philadelphia  Inquirer  of  February  27, 1972 : 
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.  .  objections  to  long-distance  busing,  with  Its  Inconvenience,  dislocation  and 
hfgh  cost  In  time  and  money,  are  thoroughly  well-founded.  Furthermore,  it  Is 
undesirable  and  impracticable  to  trans^wrt  children  of  more  favored  socio-eco- 
nomic backgrounds,  regardless  of  color,  into  schools  located  in  poverty  neighbor- 
hoods." 

Rabbi  Jacob  J.  Hecht,  executive  vice  president  of  the  National  CJommlttee  for 
F»irtherance  of  Jewish  education: 

. .  Busing  removes  from  a  child  one  of  his  most  powerful  sources  of  security — 
his  neighborhood.  It  places  him  smack  into  an  alien  atmosphere  he  could  only 
react  to  with  anxiety." 

Alexander  Blckel,  professor  of  law  and  legal  history  at  Tale  University  and, 
I  might  add,  an  opponent  of  a  constitutional  amendment  to  prohibit  busing : 

.  .  It  is,  in  any  event,  highly  doubtful  that  the  attainment  of  racial  balance 
by  busing,  even  where  possible.  Is  the  only,  or  the  most  effective  way  to  improve 
the  education  of  black  children." 

Th  e  black  newspaper  columnist  William  Raspberry,  writing  In  the  Washing- 
ton T^ost  of  February  16, 1972 : 

*  integration  is  a  noble  goal.  But  there  comes  a  time  when  thoughtful  men 
wonder  with  Joseph  Alsop :  *Is  It  really  worth  it?* 

"If  white  people,  either  because  they  wish  to  avoid  contact  with  black  pe<^)le 
or  for  any  other  reason,  choose  to  move  far  from  where  most  black  i)eople  live, 
how  can  it  make  sense — In  terms  of  education  or  common  sense — to  send  black 
kids  chasing  after  them? 

"At  some  point.  It  becomes  obvious  that  there  must  be  a  cheaper  way  to 
achieve  the  goal  which  is  the  education  of  our  children. 

"But  even  the  goal  gets  confused.  Some  of  the  advocates  of  massive  busing. 
It  seems  to  me,  are  being  guided  by  the  wrong  Ideal. 

"They  start  off  with  the  assumption  that  In  melting-pot  America,  racial  In- 
tegration Is  a  goofl  thing.  But  they  take  the  melting  pot  metaphor  altogether 
too  literally,  and  It  becomes  their  goal  to  make  every  classroom  of  every  school 
(and  every  block  of  every  neljjhborhood )  an  accurate  cross-section  of  the 
makeup  of  the  total  population. 

"They  would  like  to  put  us  all  into  that  metaphorical  melting  pot  and  ladle 
out  enough  portions  of  homogenized  Americans  to  fill  every  school  room,  work 
room  and  living  room  in  the  country.  .  . 

The  resolution,  drawn  up  by  the  Congress  of  Racial  Equality  (CORE)  and 
adopted  at  the  National  Black  Political  Convention  In  Gary,  Indiana,  on  March 
12,1972: 

"We  condemn  racial  Integration  of  schools  as  a  bunknipt,  suicidal  method  of 
desegregating  schools  based  on  the  false  notion  that  black  children  are  unable 
to  learn  unless  they  are  in  the  same  setting  with  white  children.  As  an  alternative 
to  the  busing  of  black  children  to  achieve  racial  balance  we  demand  equality 
education  In  the  black  community  through  the  control  of  our  school  districts 
and  a  guarantee  of  an  equal  share  of  the  money." 

And  what  of  the  cost  In  terms  of  money  alone?  There  may  very  well  be  a 
tnxpayers*  revolt  of  near-major  proportions  in  the  ofQng,  with  a  ^eat  deal  of 
spleen  being  reserved  for  what  is  spent  on  education.  All  across  the  country,  In 
community  after  community,  proposals  to  raise  more  money  for  local  educa- 
tional expenses  have  gone  down  to  defea  and  more  than  one  school  district 
teeters  precariously  on  the  brink  of  Insolvency.  Teachers  being  paid  in  scrip, 
if  they  are  paid  at  all ;  suspension  of  many  educational  services  and  facilities  that 
bad  formerly  been  taken  for  granted ;  doubling  up  of  classes — these  things  and 
more  are  commonplace,  due  to  a  lack  of  money,  and  none  of  this  does  anything 
to  sweeten  the  taxpayer's  mood.  He  Is  already  angry  over  having  seen  fan- 
tastic sums  Indeled  out  on  the  educational  process,  then  finding  his  children, 
upon  graduation  from  high  school,  are  unaule  to  do  simple  arithmetic  or  write 
or  rend  n  simple  sentence. 

The  educntionnl  structure  is  already  badly  shaken  and  assailed  on  many 
fronts.  A  major  storm  is  starting  to  develop  over  finding  new  methods  of  financ- 
ing education.  Use  of  property  taxes  for  tho  purpose  has  been  ruled  unconstitu- 
tional by  *  .0  California  State  Supreme  Court,  and  the  U.S.  Supreme  Court 
will  hjive  to  face  tlie  issue  before  long. 

The  U.  S.  e<luentional  structure  is  In  absolutely  no  shape  to  be  subjected  to 
further  deei)  shocks,  such  as  widespread  enforcement  of  busing  would  be. 

Then,  too,  there  is,  iis  always,  the  nagging  uncertainty  that  there  Is  a  very 
good  probiibillty  that  some  traditional  wisdom  is  completely  wronx. 
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In  19C0  the  U.  S.  Office  of  Education  collected  data  on  570,000  students  at 
4000  schools,  for  a  report  on  educational  equality,  the  most  comprehensive  ever 
taken  before,  or  since.  Directed  by  James  S,  Coleman,  a  sociologist  at  Johns 
Hopkins  University,  it  came  to  bear  his  name.  The  Coleman  Report,  up  until 
very  recently,  had  been  said  to  bear  out  the  contention  that  what  happened 
in  the  classroom  was  all  important,  in  the  overall  development  of  a  child,  and 
also  that  integrated  classrooms  were  most  beneficial. 

Now,  it  has  been  re-evaluated,  and  by  persons  who  cannot  be  remotely  placed 
anywhere  right  of  center  in  their  philosophy  or  for  that  matter  too  close  to  the 
center  it.^self.  The  new  analysis  of  the  Reix)rt*s  findings  say  that  academic 
achievement  depends  more  on  family  background  than  what  happens  in  the 
classroom.  Improvement  of  jobs  and  incomes  do  more  to  raise  levels  of  educa- 
tioni»l  achievement  than  either  si)onding  more  on  schools,  or  on  integration. 
Indeed,  one  facet  of  the  new  analysis  flatly  said  that  raising  exi)enditiires  is  the 
least  promising  approach  to  raising  the  level  of  pupil  achievement.  To  quote 
dircetly:  "The  most  promising  alternative  would  be  to  alter  the  way  in  which 
parents  deal  with  their  children  at  home." 

rruminent  among  supporters  and  advocates  of  busing,  regardless  of  where 
they  may  be — Federal  bureaucracy,  Federal  judiciary,  professional  reformers, 
ordinary,  day-to-dAy  nm-of-the-mill  meddlers,  individuals  desperate  for  some- 
thing to  salve  their  own  guilt  complexes — is  the  strain  of  Utopian  thinking  and 
phinnimr,  and  the  frenzied,  gasping  desire  for  total  leveling  of  all  distinctions 
among  all  people.  I  find  this  imi>ossible  to  understand. 

Rec'^ntly.  300  ethnic  leaders  met  in  New  York  City,  Key  no  ting  the  conference, 
a  Kt.  ;i  Catholic  priest,  Msgr.  Geno  Baroni,  director  of  the  National  Center 
for  Urban  Ethnic  Affairs,  asked  for  a  "new  American  dream — the  urban  ethnic 
pl'iralistic  society"— to  enable  "diversity  to  become  an  asset  instead  of  a 
liability." 

Then  Bayard  Rustin,  the  black  civil  rights  leader,  spoke  on  the  idea  of  the 
*'melting  iKtt" : 

'  There  never  was  a  melting  pot.  There  never  will  be  a  melting  poc  If  there 
ever  were,  it  would  be  such  tasteless  soup  that  we  would  have  to  go  and  start 
all  over." 

Where  does  this  desire  and  urge  come  from,  that  would  dissolve,  without  trace, 
in  vats  of  sociological  acid,  the  diversity  that  is  the  wonder  and,  indeed,  the 
glory  of  the  human  race?  Is  this  dream  of  dismantling  individuality  a  preliminary 
step  on  the  road  to  a  hideous  enforced  collectivism  of  mind  and  willV  This  does 
not  offer  Utopia ;  this  is  a  vision  of  hell. 

The  chronicles  of  ancient  Rome  tell  us  that  the  mad  Emi)eror  Caligula,  in  a 
moment  of  insane  fury,  shrieked  his  desire  that  all  mankind  .should  have  but 
one  head,  so  he  could  chop  it  off  with  one  blow.  Dr.  Thomas  Molnar,  commenting 
on  this,  observed  that: 

"So,  too,  the  Utopian ;  he  wants  to  deal  with  one  entity  so  as  to  simplify  his 
own  task  of  transforming  human  nature  into  a  slave  .  .  ." 

In  1896,  in  its  decision  in  Plcssy  v.  Fergunon,  the  U.  S.  Supreme  Court  wrote 
the  doctrine  of  ".separate  but  equal"  into  American  ccmstitutional  law,  where  it 
stayed  until  1954  and  Brown,  which  I  have  already  cited,  overturned  it.  It  was 
a  historic  ca.se;  in  his  dissent,  Mr.  Ju.stice  Ilavlan  mado  one  point  that  was,  I 
believe,  even  more  historic  in  and  of  itself  than  the  rest  of  the  case  coml)ined, 
and  has  special  pertinence  today ; 

*'Our  Constitution  is  color  blind  and  neither  knows  nor  tolerates  classes  among 
citizens." 

We  violate  that  injunction  if  we  tolerate  an  attitude  that  selects,  enumerates 
and  ussigns  pupils  on  the  basi.s  of  color— which  is  exactly  what  is  done  liy  school 
busing. 

We  are  practicing  a  cynical  and  blatant  racism  if  a  child  is  forced  into  doing 
sonu»thing  he  won  Id  not  normally  do,  solely  because  of  his  race  or  coIojv 

We  affirm  that  all  of  om*  citizens  are  equal  before  the  Uiw.  Under  \\\U  premise, 
then,  there  can  bo  no  recognition  based  solely  on  race  or  color,  no  matter  how 
well-meanin^r  or  well-intentioned  this  might  he»  nor  how  it  may  be  disguised. 

By  continuing  to  tolerate  u.Mirpatfon  of  power  by  sources  witho.it  .any  respon- 
sibility or  a'^coirntahility  to  their  fellow  citizen-s,  who  blatantly  ignore  the  clearly- 
expressed  wishes  of  these  same  citizens,  we  are  violating  the  very  e>..ence  of  our 
republican  form  of  government. 

We  are  acquiescing  in  the  no-longer-slow  and  no-longer-subtle  destructirn  and 
denigration  of  individuality,  and  that  all-important  personal  feeling  of  i  ignity 
that  is  the  birthright  of  every  hunmn  on  this  earth. 
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By  maintaining  that  black  children  can  learn  only  in  the  com];>any  of  white 
children,  or  that  white  children  can  receive  a  truly  rounded  education  only  in 
the  cumpany  of  black,  we  are  dealing  a  gross  and  grievous  insult  to  both  r&cea. 

We  are  reducing  individuai  human  beings  into  lines  on  a  graph,  dots  on  a 
chart  or  figures  in  an  equation.  We  give  tacit  approval  and  consent  to  a  form  of 
unchecked  utopianism  of  a  peculiarly  virulent  strain  that  if  carried  out  to  its 
logical  extension  could  be  the  death  of  our  culture. 

We  are  seeking  a  remedy  for  this  poisonons,  cancerous  and  divisive  Vorce  that 
i;.  tearing  at  the  fabric  of  our  American  society.  There  are  many  avenues  by 
which  this  remedy  may  come.  It  may  be  from  the  United  States  Suprsme  Court 
it<elf.  It  may  come  from  intervention  in  school  busing  suits  by  the  (J.  S.  De- 
pi  rtnient  of  Justice. 

And  it  may  have  to  come  from  a  constitutional  amendment.  But,  however  it 
does  come,  it  will  come  legally,  within  the  structure  and  framework  of  our  con- 
stitutional system.  The  American  iwople  will  have  it  no  other  way. 


Statemkxt  of  Hon.  Lawre.vck  J.  IIogan,  a  i;.S.  Rki'Rksk.ntative  Co.ncuess 

FUOM  TIIK  ISVATE  OF  MARYLA.VD 

Mr.  Chairman,  members  of  the  subcommittee,  I  appreciate  this  opportunity 
to  present  my  views  in  support  of  a  resolution  proposing  a  constitutional  amend- 
ment to  prohibit  forced  busing  for  the  purpose  of  achieving  racial  balance. 

This  is  an  emotionally  laden  issue  and  an  issue  of  vital  importance  to  the 
education  of  the  children  of  this  country  and  consequently  to  the  future  of  the 
Republic.  It  is  the  purpose  of  this  amendment  to  insure  that  everj  child,  regard- 
less of  race,  creed  or  color,  has  the  optimum  opportunity  to  develop  his  potential 
in  the  public  school  system  of  the  nation,  nothing  less.  At  the  present  time,  the 
vast  majority  of  public  schools  are  neighborhood  schools.  They  were  planned 
and  constructed  at  locations  to  serve  the  school-age  children  of  a  particular 
vicinity.  Even  if  the  neighborhood  school  were  not  an  effective  means  of  educat- 
ing children  for  life  in  our  society,  massive  busing  would  not  be  the  solution. 
Our  commitment  to  the  concept  of  neighborhood  schools  in  terms  of  facilities, 
phnming.  and  money  is  so  great  that  an  effective  turnabout  would  require  at 
iea.st  a  generation  of  planning  and  construction.  Merely  reshuffling  the  beliool-age 
population  across  the  face  of  the  map  in  pursuit  of  some  elusive  balance  of  racial 
distribution  would  not  be  the  reasonable  approach. 

But  nobody  has  demonstrated  to  my  satisfaction,  nor,  I  believe,  to  the  satis- 
faction of  the  majority  of  Americans  that  the  neighborhood  school  is  not  an 
effective  instrument  for  the  education  of  our  children.  Certainly,  our  schools 
could  be  better.  The  best  school  could  be  better.  But  it  is  reasonable  to  assume 
that  the  vast  sums  required  for  buses,  drivers,  maintenance  and  all  the  con- 
comitant costs  of  massive  busing  schemes  could  be  better  applied  to  the  direct 
improvement  of  schools. 

^ouie  opponents  of  this  constitutional  amendment  have  complained  that  it  is 
frivolous  to  burden  the  Constitution  with  such  an  amendment  when  the  same 
objectives  could  be  achieved  by  statute.  Unforlunately,  however,  past  legisla- 
tive offorts  at  proscribing  busing  on  a  racially  discriminatory  ba^is  hnvo  vvuvoil 
ineffective.  Court  interpretations  and  bureaucratic  meddling  have  con.sistently 
overturned  the  purpose  of  Congress  and  the  pubic,  whom  we  represent.  Estab- 
lishing this  principle  as  a  constitutional  amendment  appeiirs  to  be  the  Inst 
available  means  of  achieving  what  I  th^nk  is  quite  clearly  the  will  of  the 
public. 

It  i^  hidccd  astonishing  that  wo  find  x)urselves  compelle<l  to  resort  to  a  con- 
.<;fitiitional  amendment  to  assure  that  ^*No  public  student  shall,  because  of  his 
rjice,  creed,  or  color,  be  assigned  to  or  required  to  attend  a  i)articular  school." 
To  mo,  that  is  already  implied  in  the  Constitution,  but  this  point  is  ignored  by 
the  Department  of  Health,  Education,  and  Welfare.  But  even  more  astonishing 
is  the  fact  that  this  principle  of  color  blindness  has  been  called  by  some  of  its 
more  volatile  opponents  "^raci.st."  In  simple  English,  this  amendaient  prohibits 
discriminatory  treatment  on  the  basis  of  race,  creed,  or  color.  Mr.  Chairman, 
what  could  be  more  anti-racist  than  that? 

<.Mi.*ility  edn^'jition,  not  race,  is  the  is^ue.  In  my  (»\vn  distrl^'t.  the  rrfnce 
Oeorae's  County  School  Board  found  itself  this  past  summer  presented  with  a 
massive  busing  plan  which  would  ha^e  required  the  busing  of  some  7,000 
elementary  school  children  up  to  14  miles  at  an  estimated  cost  of  over  $1  million. 
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Accustomed  as  we  are  in  the  Congress  to  tossing  abont  figures  hundreds  or  even 
thousands  of  <times  that  amount  in  our  debates,  one  million  dollars  may  not 
sound  like  much.  But  let  me  assure  you  that  in  a  school  district  $1  million  will 
buy  a  lot  of  books,  pay  a  lot  of  teachers,  provide  a  lot  of  audio^visual  aids.  One 
million  dollars  could  be  spent  in  a  school  district  in  numerous  ways  that  would 
have  an  immediate  and  measurable  effect  on  the  quality  of  education.  Forced 
busing  of  school  children  to  schools  distant  from  their  homes  is  not  one  of  those 
ways. 


Statement  or  Hon.  John  W.  Davis,  a  U.S.  Repbesentative  in  Congress  Fkou 

THE  State  of  Georgia 

Mr.  Chairman,  I  am  glad  to  have  the  opportunity  to  testify  before  this  dis- 
tinguished Committee  ou  the  important  matter  of  busing  and  its  attendant 
issues. 

One  might  say  that  I  and  those  whom  I  represent  are  fortunate  because  there 
exists  little  actual  busing  to  achieve  a  racial  balance  in  the  Seventh  District  of 
Georgia.  One  might  think  that,  due  to  this  circumstance,  I  would  not  have  partic- 
ularly strong  feelings,  either  one  way  or  the  other,  on  the  issue  at  hand.  However 
to  the  extent  that  we  are  all  part  of  one  nation,  and  to  the  extent  that  something 
which  affects  the  people  of  New  York  or  Alaska  or  California  also  affects  the 
people  of  the  Seventh  District  of  Georgia,  I  am  vitally  interested  in  busing 
and  its  ramifications.  Indeed,  I  am  deeply  concerned  over  what  I  regard  to  be 
the  callous  indifference  exhibited  by  many  public  officials  toward  our  nation's 
children  and  their  educational  opportunities,  safety,  comfort  and  happiness. 

I  know  that  many  of  my  colleagues  will  be  testifying  at  these  hearings,  and 
I  feel  certain  that  all  the  important  considerations  in  this  issue,  on  both  sides 
of  the  question,  will  be  brought  forth.  For  this  reason,  I  would  like  to  state  at 
the  outset  that  I  am  oppoeed  to  forced  school  busing  to  achieve  a  racial  balance, 
and  that  I  am  committed  to  the  concept  of  neighborhood  schools.  Beyond  that, 
I  would  like  to  dwell  for  just  a  moment  on  what  I  consider  to  be  the  central 
iwint  with  regard  to  busing— its  moral  implications— with  the  knowledge  that 
many  of  the  more  specific  points  will  be  referred  to  by  my  colleagues  who  share 
my  point  of  view  on  this  mat*^er. 

In  this  current  debate  ^ver  busing,  much  has  been  made  of  the  Southern 
examine  of  the  past  which  saw  Negro  children  bussed  past  neighborhood  schools 
in  order  to  pereptuate  a  segregated  school  system.  Although  I  consider  this 
practice  a  dead  issue,  inasmuch  as  it  has  been  both  rectified  and  discredited,  I  do 
want  to  point  out  that  it  is  sheer  folly  to  use  this  bygone  practice  of  excess  on 
one  side  as  a  justification  for  similar  excesses  on  the  other  side.  A  great  many 
persons  ignore  this  logic,  but  I  am  hard  put  to  understand  why  a  practice  that 
was  considered  unjust,  unsafe  and  counterproductive  ten  or  twenty  years  ago 
should  be  considered  in  a  more  favorable  light  today.  I  am,  of  course,  well  aware 
of  the  motivations  which  have  been  attributed  to  those  who  instituted  past 
busing  programs,  and  I  am  also  aware  that  such  programs  undoubtedly  contri- 
buted to  lesser  educational  oportunities  for  our  black  citizens  in  certain  areas 
of  the  country.  Today's  busing  proponents,  in  my  mind,  are  guilty  of  the  same 
double  standard  as  those  of  the  past 

They  advocate  busing  certain  children  out  of  neighborhood  schools  and  into 
other  schools  to  artificially  change  the  racial  composition  of  those  institutions. 
While  they  speak  of  improving  educational  opportunities  for  certain  children, 
the  overall  result  of  their  actions  is  negative— both  to  those  who  are  bused  to 
better  schools  and  certainly  to  those  who  are  transported  to  poorer  schools.  In 
the  former  instance,  the  result  is  negative  in  terms  of  wasted  time  spent  'n 
busing,  disruption  of  the  child's  friendships,  anxiety  of  his  parents,  etc.  In  the 
latter  instance,  the  result  is  obvious— a  lowered  educational  opportunity. 

To  my  mind,  assuring  the  very  finest  educational  (wortunitles  for  all  our  chil- 
dren, irrespective  of  any  consideration  except  that  they  represent  our  nation's 
greatest  resource,  is  paramourt  Arguments  have  been  advanced  that  minority 
schools  suffer  from  inadequate  funds,  qualified  teacher  shortages  and  additional 
handicaps  which  could  be  overcome  by  busing.  Undoubtedly,  many  of  these  handi- 
caps do  exist  in  poorer  schools,  and  most  assuredly  they  must  be  alleviated.  But, 
I  do  not  think  that  the  solution  is  to  uproot  children  from  their  environs. 

Rather,  the  solution  I  would  advocate  is  one  which  would  improve  the  quality 
of  education  at  all  schools,  irresi)ective  of  their  racial  composition.  I  do  not  believe 
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that  any  useful  purpose  can  be  served  by  redistributing  our  children,  some  of  them 
to  better  schools  and  mme  of  them  to  poorer  schools.  I  am  not  one  who  holds  that 
to  bring  up  the  disadvantaged,  we  must  bring  everyone  else  down.  Tbis  runs 
counter  to  our  heritage  and  our  system  of  values,  and  to  my  way  of  thinking  rep- 
resents a  great  step  sideways  or  even  backwards.  If  we  are  t)  achieve  any 
progress  at  all  on  this  score,  then  I  believe  that  we  must  aim  for  a  higher  quality 
of  education  for  all  citizens,  not  just  for  one  particular  groups 

On  another  facet  of  tills  problem,  proponents  of  busing  have  argued  that  without 
busing  many  school  districts  and  many  residential  areas  will  continue  to  be  segre- 
gated. Their  aim  here  seems  to  be  to  prcMuote  integration  more  than  to  promote 
education,  sometimes  even  at  tlie  expense  of  educati<m.  I  would  say  to  those  per- 
sons that  to  achieve  this  end,  they  should  seek  alternate  meap«,  introduce  legis- 
lation if  they  wish,  and  argue  their  case  on  the  basis  oi'tiiat  goal  alone.  To  involve 
our  nation's  children  In  a  fantastically  expensive  scheme  which  Is  considered,  and 
I  believe  rightly  so,  physically  dangerous,  demoralizing  and  counter-productive,  in 
onler  to  achieve  a  hidden  goal  Is  more  than  folly.  It  is  dishonest 

I  have  not  yet  si)eclfically  mentioned  the  concept  of  neighborhood  schools,  and 
I  would  like  to  briefly  touch  ui>on  thit  before  I  close.  Neighborhood  schools,  like 
nelghbortiood  grocery  stores  or  neighborhood  recreation  centers,  are  a  way  of  life 
for  the  American  I*eople.  They  are  a  binding  force  for  a  particular  group  of 
people,  who  because  of  accident  or  design,  find  themselves  living  In  close  proxim- 
ity to  one  another.  They  promote  a  sense  of  participation  in  one's  community, 
both  from  the  standpoint  of  children,  who  must  be  educated  to  civic  responsibil- 
ities, and  from  the  standpoint  of  parents.  In  many  communities,  I  know  that  the 
schools  are  the  focal  points  for  many  related  activities.  They  are  often,  especially 
in  small  towns  and  rural  areas,  cultural  aad  social  centers  as  well  as  centers  for 
learning.  To  deprive  children  and  parents  of  this  feeling  of  participation  in  thelt* 
communities  Is  a  serious  matter.  And,  indeed,  If  one  adheres  to  the  i  hilosophy 
that  communities  are  merely  extensions  of  the  family,  then  tampering  with  the 
Individual's  participation  In  his  larger  family  is  certainly  not  to  be  taken  lightly. 

Mr.  Chairman,  I  sincerely  hope  that  the  Congress  wlU  soon  have  the  ow>or- 
tunlty  to  make  Its  full  sentiment  on  the  Issue  of  busing  known  to  the  people  of 
the  United  States,  and  I  consider  these  hearings  to  be  botti  beneficial  and  neces- 
sary to  the  public  wb  >m  we  serve.  Thank  you. 


Resolution  bt  Katy  Independent  School  District,  Katy,  Tex. 

Whereas,  We  the  undersigned  members  of  the  Board  of  Education  of  the 
Katy  Independent  School  District  recognize  locally  controlled  free  public  schools 
are  a  basic  American  instltulon,  and ; 

Whereas,  the  proposed  changes  In  public  school  financing  may  weaken  that 
control,  and ; 

Whereas,  the  forced  consolidation  of  Independent  school  districts  Is  being 
effected  In  precedent-setting  rulings  which  sweep  away  the  concept  of  political 
boundaries  In  order  to  achieve  a  numerclal  ''balance"  for  integration  purposes, 
and ; 

Whereas,  there  is  strong  and  persistent  pressure  from  special  Interest  groups 
for  the  elimination  of  neighborhood  schools,  and  ; 

Whereas,  the  forced  bussing  of  children  to  distant  schools  to  weaken  local 
control  of  public  education  is  being  proposed,  and ; 

Whreas,  the  foregoing  will  result  In  chaos  In  the  educational  system  and  our 
chldlren  will  suffer  educational  deprivation ; 

Now,  therefore.  Be  It  resolved  that  the  Board  of  Trustees  of  the  Katy  Inde- 
pendent School  District  unanimously  adopts  the  following  resolutions  In  onler 
to  protect  the  Integrity  of  miid  school  district : 

1.  Resolved,  that  the  local  scnool  districts  retain  the  control  of  education  and 
be  accountable  for  Its  progress  and  enrichment. 

2.  Resolved,  that  the  ad  valorem  tax  system  lye  maintained  as  one  of  the  pri- 
mary sources  of  school  financing  in  the  State  of  Texas. 

3.  Resolved,  that  the  State  of  Texas  adopt  a  true  market  value  property  tax 
formula  to  replace  the  economic  index. 

4.  Resolved,  that  local  funds  be  used  for  capital  outlays  and  educational  Im- 
provements, and  the  State  of  Texas  provide  the  funds  necessary  for  the  operation 
of  an  optimal  Instrjctlonal  program,  not  excluding  peripheral  costs. 
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.1.  Resolved,  that  the  pro^wsed  constitutional  amendment,  providing  that  chil- 
dren may  not  l»e  forced  to  attend  a  particular  school  because  of  race,  color  or 
creed,  be  endorsed. 

6.  Be  it  further  resolved,  that  the  Board  of  Trustees  of  the  Katy  Independent 
School  District  supports  the  autonomy  and  integrity  of  the  local  school  district 
in  the.  operation  of  the  schools  and  that  it  is  opposed  to  the  consloidatlon  of  in- 
dependent £chool  districts  without  the  consent  of  the  qualified  voters  of  each 
school  district  involved." 


Statement  of  WitLiAxi  D.  Lynch,  Chaibman,  Austin  Anti-Busino  League 

Mr.  Chairman,  I  am  William  D.  Lynch,  Chaiman  of  the  Austin  Anti-Busing 
League,  Austin,  Texas.  I  am  a  practicing  attorney  and  believe  that  I  understand 
the  Constitutional  principles  upon  which  our  Country  is  founded,  although  I  do 
not  profess  to  be  overly  knowledgeable  in  Constitutional  law. 

In  many  articles  and  statements  I  see  confusion  over  Constitutional  principles 
I  would  urge  this  Honorable  Committee  to  use  caution  as  they  review  pronounce- 
ments submitted  to  them  in  determining  the  difference  between  the  language  of 
the  Constitution  and  judicial  iiiterpietation  thereof  which  may  be  misleading. 

Article  VI  of  the  our  Constitution  states:  "This  Constitution,  and  the  Laws  of 
the  United  States  which  shall  be  made  in  lursuance  thereof;  .  .  .  shall  be  the 
supreme  law  of  the  land;**.  Nowhere  therein  are  court  deci.sions  mentioned  or 
Judicial  utterances  declared  to  be  p  part  of  the  supreme  law  of  the  land.  The 
Judicial  system  ij  designed  to  inajrpret  the  law  of  the  land  and  determine  what 
laws  are  properly  promulgated  under  the  Constitutional  requirements ;  The  Ju- 
diciary is  not  authorized  to  make  "Law.** 

The  recent  civil  rights  litigation  area  has  severely  clouded  this  Constitutional 
principle.  Kow  we  have  Judges  mistakenly  relegating  to  themselves  the  legislative 
function.  This  is  fundamentally  wrong,  irresiMJctive  of  the  aim  sought  to  be 
adjudicated. 

T  would  like  to  direct  your  attention  to  the  fact  that  Browti  v.  Board  of  Educa- 
Iton,  the  famous  1954  civil  rights  case,  was  to  prevent  a  school  board  from  forcibly 
busing  black  children  past  white  schools  to  reach  all  black  .schools,  i.e.  busing  to 
achieve  .^segregation.  Now,  however,  after  several  recent  cases,  of  which  vour 
Committee  is  aware,  white  children  and  black  children  are  forcibly  being  bu.sed 
past  neighborhood  schools  in  order  to  achieve  integration.  Some  Judges  have 
avoided  the  Congressional  prohibition  against  for^^ed  busing  by  the  assertion  that 
the  busing  that  they  require  is  to  wipe  out  the  ve.stiges  of  the  former  dual  .sdiools. 

I  defy  any  member  of  this  Committee  and  all  the  learned  witneiises  that  have 
api»eared  before  this  Committee  to  find  a  single  mention  of  the  word  integration 
or  even  segregation  in  the  Con.stitution.  My  statement  is  rot  designed  as  a  racial 
argument  but  .simply  as  faot  The  Constitution  does  not  require  integration,  T1j3 
Amendments  to  the  Constituion  do  not  require  integration.  Only  the  Judges 
require  integration. 

Jt  is  hecau'^e  I  favor  effective  integration  tliat  T  oppose  forced  busing.  For  fis 
sure  as  the  object  of  integration  is  greater  imderstandinc:  and  cooperation  betwet  n 
raoe.*..  just  that  certain  is  it  that  forced  busing  is  an  obstacle  to  the  achievement 
of  this  fltoal.  This  is  ohvions  to  anyone. 

Non-discrimination  is  the  law  of  this  land.  Non-discrimination  involves  all  of 
U.S.  J  do  not  now  nor  will  I  later  .<?upport  discriminatory  practices.  The  Courts  are 
now  discriminating.  When  a  Judge  orders  sixty  {(50%)  percent  of  one  racial 
comf)on(»nt  of  an  ar(»a  to  go  to  a  school  of  another  racial  component  that  Judge 
has  discriminated  against  those  in  the  sixty  ((H)%)  percent  who  do  not  want  to 
go  and  against  tho.se  in  the  receiving  area  who  do  not  want  the  forced  as.sociation. 
It  cannot  he  racial  to  say  this  because  people  in  both  races  are  being  (ii.scrimir.ated 
again. St. 

I  do  not  (lunrrel  with  the  Brotcn  v.  Board  of  Effucation  decision  as  the  Court 
then*  properly  ordered  an  end  to  discrimination.  Under  that  order,  so  long  as  n 
child  was  not  racially  assigned  to  a  school  the  school  di.«<trict  was  not  violatii  g 
the  <itudent*s  rights.  T!ie  Court  n^fused  to  permit  separate  .schools  to  be  operated. 

Wlinl  \\a<  lin)>pened  to  ,Mie  non-dlscnminator>-  decisicn  of  Urnwn  It  Austin, 
T<»xn<.  litis  not  for  years  as«^gned  students  on  the  tin  sis  of  thHr  color  or  race. 
Now.,  howeve  r.,  under  Court  order  black  students  are  being  assigned  on  the  sole 
ground  of  race  or  color.  Black  students  nre  forcibly  bused  throughout  Austin, 
Texas,  inesjH^etive  of  the  distance  to  schf  .  The  greate.st  trauma  in  Austin  was 
the  closing  of  the  black  higli  school.  Wha    appened  to  Broxcn  I  when  the  more 
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conveniently  located  black  high  school  was  closed  and  because  of  their  c(Aot 
children  were  bused  many  miles  into  white  areas.  There  were  many  who  would 
not  go.  They  dropped  out  of  school  or  for  a  while  attended  an  alternate  school 
that  was  started  within  the  black  community.  Was  not  that  order  and  is  it  not 
still  discrimination?  Courts  have  ruled  in  the  past  that  it  is  the  act  itself  that  is 
discriminatory,  not  necessarily  the  results  of  the  act. 

In  view  of  the  full  circle  following  the  Brown  I  c'ecision,  I  believe  it  should  be 
obvious  that  relief  is  needed.  Certainly  the  •polls"  being  taken  and  the  outcries 
of  many  organizations  indicate  that  action  is  necessary.  Let  us  then  look  to 
remedies. 

As  a  Congressional  Committee  you  should  be  concerned  about  the  Congressional 
pronouncement— in  the  1904  Civil  Rights  Act  prohibiting  ''forced  busing**  being 
80  obviously  violated  in  the  Swann  decision.  Your  proviso  in  that  act 

"provided  that  nothing  herein  shall  empower  any  official  or  court  of  the  United 
States  to  issue  any  order  seeking  to  achieve  a  racial  balance  in  any  school  by 
requiring  the  transportation  of  pupils  or  students  from  one  school  to  another 
or  one  school  district  to  another  in  order  to  achieve  such  racial  balance,  or 
otherwise  enlarge  the  existing  power  of  the  Court  to  insure  compliance  with  Con- 
stitutional standards*'.  42  U.S.C.A.  2000c-6(a). 

This  proviso  has  carried  such  little  weigit  or  persuasiveness  in  the  Courts 
that  it  would  seem  logical  to  seek  a  stronger  remedy. 

Suggestions  have  been  made  concerning  statutory  limitations  of  Judicial  juris- 
diction. Several  objections  to  that  remedy  appear  to  me.  First,  the  Court  would 
probably  igiiore  the  statute,  saying  that  the  statute  is  ruling  upon  issues  covered 
by  the  Fourteenth  Amendment.  Second,  a  statute  might  require  placing  greater 
administration  over  schools  in  H.E.W.,  which  hardly  seems  to  be  a  remedy.  And 
Anally  a  statute  would  not  eliminate  the  present  Court  decisions  that  are  so 
strongly  influencing  our  lives. 

Let  us  then  turn  our  attention  to  a  Constitutional  Amendment.  This  would 
transctnd  Judicial  determination.  A  speciflcally  worded  amendment  would  not 
be  in  conflict  with  present  Constitutional  language  and  would  not  permit  dis- 
crimination to  be  loosed  again  upon  the  community.  An  amendment  would  truly 
reflect  the  views  and  support  of  the  Country  by  the  time  it  became  official.  An 
Amendment  would  level  the  extremely  strong  and  vicious  club  that  has  been  held 
and  is  still  being  held  over  the  heads  of  School  Board  members  throughout  this 
Courtrj*.  No  one  single  remedy  gives  solidarity  of  purpose  and  positiveness  of 
commitment. 

What  language  should  be  used?  Many  variations  have  been  proposed.  I  do  not 
believe  myself  capable  of  presenting  language  that  will  solve  all  problems  or 
r^uce  all  ills.  Let  me  suggest  we  use  the  language  of  the  Lent  Amendment 
( H. J.  Res.  620) Why  ?  Simple ! 

The  principle  upon  which  the  Lent  Amendment  is  based  has  been  approved 
by  the  Supreme  Court  in  the  Braum  I  decision.  That  was  a  widely  acclaimed 
decision  by  our  more  learned  members  of  the  legal  community  and  civil  rights 
advocates  Therefore,  what  greater  compliment  could  we  make  than  inscribing 
this  principle  indelibly  in  our  Constitution. 

Please,  let  me  say  that  I  believe  it  to  be  a  tragedy  that  our  Constitution 
should  be  required  to  be  amended  for  this  purpose,  since  correct  interpretation 
Of  the  document  would  not  require  this  amendment  However,  judicial  oligarchy 
has  made  this  means  necessary  to  return  freedom  to  the  individual.  To  remove 
from  parents  the  control  of  their  children  is  a  cruel  and  unusual  punishment 
for  the  crime  ox  segregation  which  should  now  be  barred  by  limitation. 

How  can  li  be  any  less  tyrannical  to  forcibly  transport  a  child  from  the  parents* 
hoine.  than  it  is  to  forcibly  quarter  a  soldier  within  that  home?  If  the  latter  is 
against  the  Constitution  (as  stated  in  the  8rd  Amendment)  so  should  be  the 
former.  If  not,  we  are  being  both  paradoxical  and  Inconsistent. 

Austin,  Texas,  has  approached  the  subject  of  education  for  underprivileged 
cniidren  in  an  open  and  objective  manner.  To  permit  the  pressures  of  Swann 
(w^lcn  was  the  factor  in  eliminating  the  resolve  of  the  local  school  board)  to 
undermine  traditional  education  for  those  who  need  it  so  badly  and  substitute 
substantial  expense  and  loas  'iC  educational  time  in  a  so-called  cultural  enrich- 
ment  program  of  the  magnitude  proposed  in  our  area  is  a  most  cruel  punishment 
to  the  parents  of  school  children  in  Austin,  Texas. 

I  therefore  respectfully  request  that  your  Committee  consider  these  remarks. 
In  consideration  of  the  feelings  of  the  19,000  people  in  Austin  who  signed 
petitions  opposing  'torced  busing**,  in  consideration  of  the  eflfect  of  this  social 
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reorganization  upon  our  Country  and  of  the  discrimination  imposed  upon  the 
children  involved,  I  request  that  3'ou  favorably  vote  out  of  Committee  H.J.^  Res. 
620  at  your  earliest  possible  moment. 


Statement  of  Charles  R.  Holloman,  Esq.,  Vice  Cuaibman,  the  Fbee  Assembly 
OF  East  and  South  Raleigh,  N,C. 

I  am  writing  to  you  as  Vice  Chairman  of  the  Free  Assembly  of  East  and 
South  Raleigh,  an  organization  of  approximately  5,000  citizens  of  Raleigh,  North 
Carolina.  Our  membership  is  composed  of  approximately  twelve  percent  blacks 
and  eighty-eight  percent  whites. 

We  wish  to  register  with  your  Committee  our  opposition  to  any  legislation, 
including  proposed  Constitutional  amendments,  designed  to  prc&ibit  or  dis- 
courage busing  school  children  to  achieve  racial  balance  in  public  schools.  In 
Raleigh  school  administrative  unit,  we  had  the  situation  such  legislation  and 
such  amendments  are  designed  to  produce.  This  situation  was  corrected  by 
order  of  the  Federal  District  Court  for  the  Eastern  District  of  North  Carolina 
last  summer.  It  was  an  unfair  and  insufferable  situation  which  was  imposed  by 
the  Raleigh  City  Board  of  Education  which  adopted  and  maintained  policies 
deliberately  and  ingeniously  designed  to  effect  an  overall  policy  of  racial  con- 
tainment in  Raleigh.  Under  that  policy,  the  City  Board  of  Education  sought 
to  confine  racial  integration  in  the  schools  to  those  white  residential  areas 
adjacent  to  the  black  (once  legally  segregated)  residential  areas  of  the  city. 

The  public  and  low-income  housing  placement  policy  of  the  city  government  was 
deliberately  designed  to  perpetuate  and  reinforce  this  policy.  All  such  housing 
was  built  in  East  and  South  Raleigh.  It  had  long  been  the  policy  to  bus  blacks 
from  the  few  resi  dential  pockets  of  blacks  that  were  outside  the  area  into  the 
black  major  residential  area  schools.  Some  outlying  white  residential  areas  were 
provided  school  bus  service  to  reach  white  segregated  schools  in  North  Raleigh. 
When  our  organization  petitioned  the  City  School  Board  to  give  meaning  to  its 
hitherto  phoney  'freedom  of  choice  for  blacks**  school  admissions  policy  by  pro- 
viding school  bus  service  for  those  blacks  desiring  to  attend  schools  in  white 
residential  areas  beyond  walking  distance  of  the  major  black  residential  district, 
the  response  was  to  withdraw  school  bus  transportation  from  all  children  '  xcept 
white  children  who  yrere  being  bused  from  an  outlying  area  of  upper  class  fa  mil  ie  a 
attending  the  white  segregated  schools  in  North  and  West  Raleigh.  Following 
this,  our  organization  went  to  the  Federal  Court  for  relief  and  obtained  it.  The 
Parent-Teachers  Association  of  the  large  junior  high  school  in  our  area  (East 
Raleigh)  helped  to  finance  the  suit  and  has  been  publicly  denounced  by  a  leading 
member  of  the  City  Board  of  Education  for  doing  so. 

Prior  to  the  Federal  Court's  granting  the  requested  relief,  there  was  a  growing 
exodus  of  white  residents  from  this  *>rea.  There  was,  in  effect,  a  "skirmish  line" 
existing  between  the  black  and  white  residential  districts  in  East  and  Southeast 
Raleigh.  Tlie  East  Raleigh  formerly  white  schools  accepted  integration  without 
serious  opposition  or  disorder  and  both  blacks  and  w'hites  worked  together  to 
keep  our  schools  operating  effectively  and  happily.  Yet,  each  year  the  proportion 
of  blacks  in  the  formerly  white  schools  of  East  Raleigh  increased  by  large  incre- 
ments. Tills  was  the  .result  of  (1)  the  city  government  building  Federal  assisted 
low-income  housing  projects  along  the  ''skirmiJh  line,*'  and  (2)  the  fiight  of 
whites  who  had  been  residents  of  areas  adjacent  to  these  housing  projects. 
Blacks,  being  pushed  out  of  South  Raleigh's  ghetto  by  the  City's  urbaL  renewal 
activities,  purchased  the  homes  of  the  whites  who  fied.  It  became  obvious  that 
the  process  would  continue  and  that  the  "skirmish  line"  would  continue  to  sweep 
gradually  across  East  Raleigh  and  a  found  to  ^he  northward  until  Raleigh, 
within  a  few  years,  would  become,  in  effect,  a  reservation  in  which  blacks  would 
be  more  or  less  confined  as  more  and  more  white  fled  to  the  surrounding  co*!ntry- 
side,  pushing  off  the  farms  the  black  farmers  who  would  necessarily  seek  a  place 
to  live  in  the  black  reservation. 

Bu.sing  school  children  for  racial  balance  was  al)Solutely  the  only  way  to  stem 
the  impending  abolition  of  Raleigh  as  a  viable  city.  We  insisted  as  publicly  ps 
iKissihle  and  on  all  appropriate  occasions  upon  the  principle  that  all  of  tlie  people 
of  Raleigh  munt  nharc  the  burdens  and  the  hcnefitn  of  school  integration — and 
there  nre  both  burdens  and  benefits. 

Sef^regntion  has  never  been  fair — and  never  will  be  fair — *o  citizens  of  a  dis- 
favortKl  minority  race.  ^'Freedom  of  choice**  is  a  phoney  phrpse  unless  busing  is 
provided.  To  tell  a  black  child  two  miles  deep  in  the  South  Raleigh  ghetto 
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that  he  has  ^  freedom  of  choice"  to  attend  one  of  the  superior  schools  in  the  white 
residential  area  of  North  or  West  Raleigh  is  hke  telling  a  deaf-mute  that  he  has 
freedom  of  .s|>eech  or  telling  an  illiterate  that  he  has  freedom  of  the  press.  It  Is 
sheer  mockery.  It  Is  cruel  and  It  Is  the  kind  of  "freedom"  that  frustrates  Individ- 
ual hopes  and  expectations  and  that  can  kill  our  city  and  anyone  else's  city.  If 
I  am  correctly  informed  by  the  press  articles,  the  legislation  and  the  proposed 
amendments  in  general  have  the  object  not  only  of  stopping  the  busing  of  white 
children  from  white  residential  areas  Into  schools  located  In  predominantly  black 
residential  area.^  but  it  also  would  seek  to  j)revent  black  children  leaving  the 
black  residential  areas  to  attend  the  su|)erior  schools  In  white  residential  areas 
by  eliminating  the  necessary  public  school  transportation  upon  which  almost  all 
of  them  must  depend  to  exercise  such  a  freedom  of  choice.  It  means  that  there 
wou:d  be  no  .school  integration  of  more  than  a  token  character  in  any  schools 
exicept  those  In  rural  areas  and  those  near  **the  skirmish  line"  in  deteriorating 
city  school  admin Lstrative  units.  This  Is  a  hell  of  a  note  to  Insert  In  American 
history  books. 

Another  phoney  phra.se  being  flung  out  as  a  substitute  for  straight  thinking 
and  sound  reasoning  Is  the  phrase  ''quality  education."  Our  colleges  and  univer- 
sities have  been  preaching  that  bit  of  propaganda  vigorously  since  the  1954 
decision  in  Brown  v.  Board.  Its  most  conspicuous  feature  has  been  the  adoption 
of  entrance  examinations  loaded  with  cultural  bias;  and  the  ^acceptable"  scores 
have  been  set  and  reset  with  the  professed  aim  of  maintaining  "quality  educa- 
tion" but  to  the  real  effect  of  keeping  out  blacks  and  any  others  who  come  from 
poor  home  backgrounds.  It  Is  a  well  known  fact  that  educated  parents.  If  tliey 
are  worth  their  salt,  will  do  as  much  or  more  to  educate  their  children  than  will 
the  teachers  at  school.  Consequently,  colleges  and  unlverslites,  under  the  slogan 
of  "quahty  education"  are  systematically  seeking  to  limit  their  enrollments  to 
young  iM?ople  who  are  sub.stantially  already  educated.  In  other  words,  thev  boast 
of  offering  quality  education  when  they  are,  in  fact,  taking  no  educational  risks. 

rublic  schools  must  never  strive  for  a  kind  of  ''quality  education"  that  must  be 
c-.ttained  by  avoiding  or  rejecting  those  pupils  who  come  from  poor  home  back- 
grounds and  whose  uneducated  condition  and  low  motivation  make  them  "educa- 
tional risks"  to  a  degree  that  teachers  must  u.se  all  the  material  and  intellectual 
resources  at  their  command  to  motivate  and  to  teach  them.  Segregation  and  semi- 
s' gregation  Is  the  public  .school  way  of  doing  the  .same  thing  that  the  colleges  ami 
universities  are  doing  with  entrance  examinations.  They  are  not  really  talking 
alM  ut  providing  'quality  education".  They  are  really  talking  about  segregating 
p;ii:ils  Into  "quality"  schools  hy  minimizing  attendance  In  some  schools  of  those 
punlls  who  come  from  underprivileged  backgrounds. 

There  has  always  been  a  widespread  assumption  that  children  from  poor  and 
Ignorant  families  are  Inherently  of  low  mental  ability— that  they  cannot  learn. 
Pioneers  In  public  education  have  ahvays  had  to  wrestle  with  those  who  have  held 
this  assumption.  If  these  pioneers  had  given  in  to  this  traditional  underestimate 
of  human  Intelligence,  we  would  still  have  a  phenomenal  Illiteracy  rate  and  a 
vast  populatfon  of  serfs  and  slaves.  I  recall  seeing  once  some  morons  who  spoke 
Chinese— a  langage  few  university  students  5n  America  have  the  courage  to  try 
to  master.  Those  morons  were  Chinese  but  they  were  not  born  speaking  Chinese. 
They  learned  it.  I  decided  right  then  that  human  Intelligence  Is  greatly  under- 
rated. Quality  education  worthy  of  the  phrase  will  take  the  conqur»st  of  Ignorance 
as  its  goal  rather  than  the  easy  task  of  sailing  off  with  a  select  crow  of  those  who 
are  already  well  advanced  In  education  and  who,  If  the  teacher  is  less  than  able, 
will  further  advance  their  own  education. 

We  have  learned  from  our  experience  with  school  integration  In  the  formerly 
white  schools  of  East  Raleigh  that  black  pupils  make  remarkably  rapid  progress 
once  they  have  transferred  to  an  integrated  school  situation.  We  know  that  they 
learn  from  the  students  who  come  from  better  home  backgrounds  as  well  as  from 
their  teachers.  And,  of  course,  children  from  good  home  backgrounds  learn  from 
children  who  come  from  poorer  home  backgrounds.  At  flrst  there  is  undoubtedly 
a  decline  In  achievement  in  the  average  but  this  Is  reversed  after  a  few  months 
unless  the  school  continues  to  receive  marsive  infusions  of  the  underprivileged 
students  and  reaches  a  condition  of  Imbalance  so  great  that  the  style  of  student 
life  and  participation  is  set  by  the  underprivileged.  As  that  point  is  approached, 
the  flight  of  whites  will  accelerate  until  the  school  becomes  virtually  re-segrre- 
gated.  That  has  happened  to  one  of  the  schools  In  East  Raleigh  that  was  formerly 
all  white.  It  would  have  happened  In  others  had  not  the  Federal  Court  ordered 
racial  balancing  of  the  schools  throughout  the  Raleigh  City  School  Admlnlstra- 
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tive  Unit — and  such  an  order  required  busing  students.  Wherever  the  "quality 
of  education"  has  been  reduced  in  any  school  by  forced  busing  in  Raleigh,  the 
"quality  of  education"  In  another  school  has  been  improved — which  means  that 
equal  educational  opportunity  has  been  extended  to  a  much  greater  degree  to  all 
of  the  children  of  Ealeigh.  There  are  no  longer  "quality"  schools  for  the  privi- 
leged and  Inferior  schools  for  the  underprivileged.  Under  the  program  of  racially 
balanced  (or  at  least  semi-balanced)  schools,  we  know  the  quality  of  education 
throughout  the  city  will  have  to  be  the  concern  of  all  citizens  and  that  there  will 
not  be  the  situation  where  a  third  or  half  of  the  schools  will  be  neglected  and 
slighted  In  order  that  the  others  may  be  specially  benefitted.  The  burdens  and 
the  benefits  of  Integrratlon  are  more  nearly  equally  shared  by  all  neighborhoods, 
rather  than  being  Imposed  on  the  blacks  and  their  nearest  white  neighbors. 

Blacks  and  whites  in  East,  South  and  West  Raleigh  are  learning  to  work 
together  politically  and  otherwise  for  the  good  Interest  of  Raleigh  as  a  viable 
city.  We  have  noted  that  all  or  the  representation  from  this  county  In  tbe  Stale 
legislature  comes  from  the  northwest  quadrant.  So  does  all  of  the  membership 
on  the  City  Board  of  Education.  So  does  all  but  one  of  the  members  of  the 
City  Council.  We  managed  by  selective  voting  in  the  last  election  to  get  some 
much  needed  representation  on  the  City  Board  of  Education  and  on  the  City 
Council.  Our  political  efforts  will  continue.  But,  as  we  see  it,  the  Proposed 
legislation  and  the  proposed  amendments  are  Intended  not  only  to  foreclose 
relief  by  way  of  the  Federal  Courts  and  other  Federal  apparatus  but  also  to 
preclude  our  forcing  busing  by  local  political  action.  If  the  Federal  establish- 
ment is  going  to  abandon  a  course  that  it  has  puisued  so  vigorously  and  with 
great  cost  and  some  bloodshed,  it  might  at  least  consider  leaving  out  language 
that  would  frustrate  political  action  on  the  local  level  to  force  busing  for  racial 
balance  in  school  integration.  To  do  otherwise  would  be  to  Intensify  the  caste 
system  and  further  polarize  our  people. 


PoNTiAC  Abea  Women's  Coalition, 

Pmtiao,  Mich.,  March  10,  1972. 

Attached  is  a  letter  to  the  House  Judiciary  Subcommittee  in  Washington,  D.C„ 
supporting  the  Pontlac  Urban  Coalition's  stand  on  basing  and  backing  Mr.  Dave 
Doherty's  presentation  In  Washington. 

The  Pontiac  Area  Women's  Coalition  has  been  In  existance  for  a  little  over 
a  year  and  has  organizational  support  from :  AAUW,  Pontiac,  AAUW,  Birming- 
ham, League  of  Women  Voters,  Binnlngham-Bloomfield,  Junior  League  of 
Birmingham,  Pontiac  Urban  League,  YWCA,  Pontiac,  Birmingham  Unitarian 
Church,  Negro  Business  and  Professional  Women,  Pontiac,  and  North  Oakland 
Child  Guidance  Center. 

The  purpose  of  the  Coalition  is  to  develop  a  forum  for  an  exchange  of  Ideas, 
to  set  up  study  groups  for  political  guidance  and  to  function  as  a  non-partisan 
political  pressure  group. 

Beveblt  Reeves, 
Peoola  Bubns, 

Cochairmen. 

„       ,  ^  Mabch  10,  1972. 

House  Judiciast  SuBOOuuimE, 
U.S.  Congre$$t 
Wa9hingt(m,  D,C. 

Gentlemen  :  The  Pontiac  Area  Women's  Coalition,  being  highly  cognizant  of 
the  need  for  quality  education  for  all,  wholly  endorses  the  resolution  by  the 
Board  of  Governors  of  the  Pontiac  Urban  Coalition  on  behalf  of  the  transporta- 
tion of  students  for  the  achievement  of  Integrated  education. 

The  Pontiac  Area  Women's  Coalition  also  joins  with  the  Pontiac  Urban  Coali- 
tion in  voicing  strong  opposition  to  any  constitrtlonal  amendment  that  will  en- 
danger the  progress  which  has  already  been  made  in  the  Civil  Rights  area. 

The  Pontiac  Area  Women's  Coalition  agrees  with  the  Pontiac  Urban  Coalition 
In  the  belief  that  transporting  students  for  the  achievement  of  quality  education 
will  promote  successful  participation  in  our  pluralistic  society  by  all  people, 

PONTUO  Abea  Women's  CoAtmoN. 
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liEAOUB  OF  Women  Votebs  of  Tulsa, 
„     „  Tulsa.  OkUL,  March  13, 1972, 

Hon,  Emanuel  Cellee, 
Chairman^  Judiciary  Committee, 
House  of  ReprcsentattveH,  Wanhington,  D.C, 

Deab  Mb.  Celleb  :  The  League  of  Women  Voters  of  Tulsa  wishes  to  present  this 
letter  in  opposition  to  House  Joint  Resolution  6*:0  and  other  school  segregation 
bills.  We  understand  that  Subcommittee  No,  5  will  conclude  its  hearing  on 
March  15, 1972.  If  the  hearings  are  extended,  we  would  appreciate  the  opportunity 
to  furnish  the  Committee  with  statistics  and  other  data  to  document  Tulsa's 
situation.  Will  you  please  notify  us  if  such  testimony  would  in  fact  be  used? 

The  majority  white  population  of  America  may  indeed  at  this  time  support 
legislation  to  keep  children  attending  segregated  neighborhood  schools.  Majority 
rule  is  one  of  the  basic  foundations  of  democratic  government.  But  majority  rule 
in  the  United  States  may  not  be  used  to  deprive  any  person  of  constitutionally 
guaranteed  rights. 

This  supremacy  of  specific  individual  rights  over  majority  rights  has  been  safe- 
guarded by  American  statesmen  since  Thomas  Jefferson  said,  "Though  the  will 
of  the  majority  is  in  all  cases  to  prevail,  that  will  to  be  rightful  must  Ke 
reasonable ;  ,  ,  ,  the  minority  possess  their  equal  rights,  which  equal  law  must 
protect,  and  to  violate  would  be  oppression."  We  ask  that  members  of  the  Ju- 
diciary Committee  take  courage  in  joining  statesmen  such  as  Jefferson,  to  reject 
H,J,  Res.  620,  for  this  bill  will  deny  minority  citizens  "equal  law,"  by  maintain- 
ing racial  Isolation  !n  schools  and  neighborhoods. 

In  Tulsa,  "there  is  no  institution  for,  nor  is  the  physical  design  of  the  city 
conducive  to,  significant  interaction  between  the  races  ,  ,  ,  (The  LWV  of  Tulsa's 
report  to  Mondale  Senate  Select  Committee  on  Equal  Educational  Ow)ortunity), 
In  fact,  local  authorities  have  seemed  inclined  to  have  the  Justice  Department 
solve  Tulsa's  desegregation  problem,  rather  than  to  provide  leadership  for  a 
local  solution.  Senator  Henry  Bellmon  of  Oklahoma  has  provided  us  with 
national  leadership  in  rejecting  school  segregation  legislation  in  the  Senate 
and  in  supporting  the  1954  Brown  decision  in  his  public  statements.  Senator 
Fred  R.  Harris  also  voted  against  segregation  amendments.  We  need  further 
support  from  the  House  of  Representatives  for  aflarmative  actions  to  erase  dual 
school  systems. 

The  school  integration  situation  in  Tulsa  has  improved  over  the  last  few 
years— in  response  primarily  to  outside  influences.  However,  at  the  high  school 
level,  only  two  out  of  nine  schools  have  any  significant  integration  (that  is 
above  5%  and  less  than  40%  black) ;  at  the  junior  high  level,  eleven  out  of 
nineteen  (this  degree  of  integration  resulted  because  of  the  closing  of  the  only 
black  junior  high  in  the  city  and  involves  forced  busing  for  blacks  only)  at 
the  elementary  level,  only  nine  out  of  79  are  really  integrated  with  10  pre- 
dominantly black  and  55  all-white  schools. 

If  statutory  or  constitutional  restrictions  are  imposed,  even  this  degree  of 
integration  will  probably  not  endure. 

Community  leadership  did  enable  Tulsa  to  pass  a  Public  accommodations 
ordinance.  However,  official  actions  In  regard  to  school  segregation  hr.ve  been 
limited  to  a  narrow,  legalistic  interpretation  of  the  1954  Bnnon  decision  and 
outright  rejection  of  1971  8mmn  decision.  Community  support  for  democratic 
behavior  does  exist — 500  Tulsans,  including  many  prominent  civil  leaders,  signed 
an  advertisement  (copy  attached)  supporting  community-wide  school  integra- 
tion. The  Chamber  of  Commerce  developed  a  set  of  criteria  for  school  integration. 
Media  opinion  in  the  last  year  shows  acceptance  of  more  positive  action. 

Community-wide  school  integration  in  Tulsa  would  deal  with  the  interrelation- 
ships of  exclusionary  zoning,  new  school  construction,  and  the  perpetuation  of 
residential  segregation.  Excessive  support  of  the  neighborhood  school  concept 
has  been  used  to  maintain  segregated  housing.  In  Tulsa,  inner  city  and  ghetto 
schools  are  under-enrolled;  suburban  schools  are  over-crowded.  With  positive 
leadership,  Tulsans  could  combine  this  enrollment  problem  with  its  segregation 
problem,  using  methods  such  as  magnet  schools,  educational  parks,  etc,  to  offer 
educational  superiority  in  integrated  settings. 

Passage  of  H.J,  Res.  620  would  tacitly  encourage  further  school  board  actions 
which  support  housing  segregation.  We  ask  you  to  give  us  the  leadership  and 
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the  laws  which  would  enable  us  to  solve  our  interrelated  problems  in  positive 
ways,  *^ 

Sincerely  yours, 

Mrs  B.  X  Hamilton, 

President, 
Mrs.  Tebrence  Lttcb, 
Enclosures  Coohairman,  Human  ReBOuroes  Committee, 

[From  the  Tulsa  Dally  World,  Oct.  17, 1971 1 
500  Sign  Petition  Hebe  on  School  Integration 

More  than  500  Tulsans,  local  business  institutions  and  civic  and  church  or- 
ganizations have  petitioned  the  Board  of  Education  to  adopt  a  city-wide  plan  of 
school  integration. 

ment^  appears  in  today's  Tulsa  Sunday  World  as  a  full-page  advertise- 

The  petition  says  "We  believe  the  Board  of  Education  must  adopt  an  equitable 
and  cl«arK»ut  policy  on  school  integration  and  develop  a  long-range  p'an  for  in- 
tegrated quality  educafcion— fair  to  all— representing  a  geographic  and  economic 
cross-section  of  School  District  No.  1."  «    *   »   ^        u  ^vuvim^ 

The  petition  was  drawn  up  and  circulated  last  week  by  the  Committee  for 
Integrated  Quality  Education.  lur 

Mrs.  Bstelle  Hamilton,  president  of  the  Tulsa  League  of  Women  Voters,  who 
18  a  committee  member,  said  the  group  was  formed  ^^everal  days  ago  to  express 
the  Views  of  Tulsans  from  all  walks  of  life.  **We  were  not  going  after  numbers/* 
Mrs.  Hamilton  said. 

"We  wanted  the  school  board  to  know  that  they  have  a  great  deal  of  support 
for  choosing  an  elementary  integration  plan  for  the  whole  comn»unity.  People  are 
more  aware  that  Tulsa's  growth  and  progress  are  related  to  the  quality  of  our 
school  system.  Any  school  system  involved  in  a  court  suit  for  many  years  drains 
the  energies,  time  and  talents  of  its  professional  school  staff.  We  have  an  ex- 
cellent stoff,  and  we  should  allow  them  to  devote  full  attention  to  increasing 
quality  education  in  Tulsa." 

Among  businesses  and  institutions  signing  the  petition  were  Fourth  National 
Bank,  Nat  onal  Bank  of  Tulsa,  The  Williams  Companies,  Oral  Roberts  University, 
and  Pan  American  World  Airways. 

i.c^J^^'^  signers  include  state  Sens.  James  Inhofe,  Peyton  Breckinridge,  and  Joe 
McGraw;  Dr.  Paschal  Twyman,  president  of  the  University  of  Tulsa;  former 
Mayor  James  M.  Hewgley  Jr.;  County  Commissioner  Robert  Newhouse;  City 
Auditor  Francis  Campbell ;  Bill  Milhr,  president  of  the  Tulsa  Labor  Council,  and 
Dr.  Warren  Hultgren,  pastor  of  the  First  Baptist  Church. 

Mre.  Hamilton  said  the  response  to  the  appeal  was  so  "strong"  that  there  was 
insufficient  space  in  the  advertisement  to  list  all  of  the  petitioners. 

On  Saturday,  Mrs.  Hamilton  released  an  additional  list  of  names  that  will  be 
added  to  the  petition  for  presentation  to  the  Board  of  Education  at  its  Wednesday 
meeting.  They  are: 

The  Rev.  William  K.  Wiseman,  senior  pastor  of  the  First  Presbyterian  Church ; 
Rev.  Curt  Junker,  rector  of  the  Trinity  Episcopal  Church ;  Bill  Watts,  president 
of  the  Central  Labor  Council  and  Mr.  and  Mrs.  Raymond  F.  Kravis. 

Also  Mr.  and  Mrs.  Gerald  M.  Bauer;  Mrs.  R.  R.  Myall;  Mr.  and  Mrs.  Gordon 
Coulter ;^Mr.  and  Mrs.  Jeff  Nix;  Mr.  and  Mrs.  James  Goodwin;  Mr.  and  Mra 
Donald  H.  Newman;  Mrs.  Earl  Plumlee;  Mr.  and  Mrs.  Edward  B.  Butlery  and 
Will  Brewer. 

And  Mrs.  P.  P.  Manion,  Mr.  and  Mrs.  S.  Cart  Mark,  Mr.  and  Mrs.  Don  McCorkell 
Mrs  Fannie  Webster,  ]>r.  and  Mrs.  Harold  E.  Goldman,  and  Dr.  and  Mrs.  Jed 
Goldberg,  Mr.  and  Mrs.  Donald  C.  Falletti  and  J.  Michael  Bartlett. 

Also  Mr&  Tennessee  Perryman,  Mrs.  Vera  Jean  Gilton,  E.  J.  Jenkins,  Mr.  and 
Mrs.  Walter  Bazille,  Marilyn  McDaniel,  William  Cronin  and  Mr.  and  Mrs.  Mack 
Polk. 

[From  the  Oklahoma  Eagle,  Oct.  21, 1971 1 
Petition 

Another  ray  of  light  was  shed  abroad  in  the  Tulsa  community  Sunday  when 
a  full  page  ad  was  carried  in  the  daily  pai)er  under  the  imprint  of  500  promi- 
nent citizens  calling  for  an  equitable  scliool  integration  plan.  The  ad  did  not 
criticize  the  Tulsa  School  Board  hnt  merely  suggested  to  the  board  that  they 


( The  full-page  ad  referred  to  is  at  page  1269,  opposite. ) 
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FOt'ITIIM-^   THE  0KL4NCMA  EACtX   IHt*>U*»  OCtOBtU  «  IWI 


Tiwrt  It  flwrt  piiUic  tnHtft  tor  dtymdt  kIimI  iMttratwi  Mm  yM  UhMft. 

W«  betteve  the  Board  of  Educatton  must  adopt  vt  «quiiabt«  and  clear-cut 
policy  on  school  mtegration  and  develop  a  long  ranfe  iflan  (or  integrated  quality 
education  —  fair  to  all  —  representing  a  geographic  and  economic  cross  itctwt 
of  School  District  Ho  1 

We  believe  our  school  problem  ts  a  contmumty  problem 
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*  *  *  tbelieve  that  "the  Board  of  Education  must  adopt  an  equitable  and  clear-cut 
policy  on  school  integration  and  develop  a  long  range  plan  for  Integrated  quality 
education— fair  to  all— representing  a  geographic  and  economic  cross  section  of 
School  District  No.  1." 

The  ad  was  another  example  of  interracial  cooperation  in  a  matter  vital  to  the 
interest  of  the  total  city.  The  petition  cannot  be  lightly  dismissed  for  it  represents 
some  of  the  most  powerful  interests  in  the  city.  Precisely  the  kind  of  power  nec- 
essary to  cause  a  revision  of  the  present  Board  policy,. 

We  have  the  League  of  Women  Voters  to  thank  for  takii  3?  the  initiative  in 
drawing  up  and  circulating  the  petition  and  securing  the  surwrt  of  the  signees. 
They  are  to  be  commended  not  only  for  recognizing  the  nee<.  for  the  action  but 
in  having  the  courage  to  follow  through  on  the  project. 

The  ad  suggests  that  there  are  people  in  Tulsa  who  recognize  the  vital  rela- 
tionship between  good  community  relations  and  a  business  climate  that  can 
entice  new  industry. 

The  ad  also  recognizes  the  fact  that  the  tolerance  of  the  black  community  is 
no  longer  unlimited.  That  there  are  acts  perpetuated  upon  it  from  the  outside 
which  are  unacceptable.  Hopefully  out  of  this  climate  can  come  the  kind  of  under- 
standing and  action  necessary  to  reopen  Carver  and  prevent  the  need  for  future 
"freedom  schools." 


COLOBADO  IjABOB  COUNCIL,  AFL-CIO, 

Denver,  Colo.,  March  21,  1912. 

Hon.  James  D.  McKevitt, 
Congressman  from  Colorado, 
Cannon  Building,  V/ashington,  D.V, 

Dear  Mike:  We  are  not  aware  that  a  telegram  was  forwarded  from  anyone 
in  our  office  or  on  our  staff  opposing  busing  as  a  tool  for  school  desegregation, 

•  here  happens  to  be  no  other  way  to  desegregate  schools  than  some  mode  oJ 
transportation  and  since  we  have  integrated  rural  and  small  community  schools 

oSlSf busing  and  since  even  Denver  "las  bused  as  many 
as  8.000  students  a  day  when  areas  of  population  had  no  schools  but  other  sections 
of  the  city  had  empty  schools  and  since  we  don*t  have  high  speed  transit,  what 
other  way  can  schools  be  balanced  in  enrollment  whether  for  school  educational 
opportunity  or  other  purpose? 

The  AFL-CIO  has  a  position  on  integration  of  schools  that  favors  busing 
whenever  natural  redrafting  of  housing  patterns  and  school  tDundaries  will  not 
otherwise  provide  educational  opportunities  that  are  equal.  Our  own  convention 
of  1969  adopted  a  position  that  supported  integrated  schools  in  Colorado  and  we 
have  not  changed  it. 

Please  do  us  two  favors:.  (1)  send  us  a  copy  of  the  wire  that  snpposedlv 
emanated  from  this  Council  so  that  we  can  find  its  authenticity  and  then  advise 
you  of  it;  and  (2)  please  advise  Chairman  Celler  that  until  bicycles  are  sub- 
stituted for  buse&,  we  think  buses  are  safer  than  bicycles  to  integrate  schools, 
•Sincerely, 

Hkebick  S,  Roth,  President. 


Statement  op  Thomas  Hobart,  President,  New  York  State  Teachers 

Association 

On  behalf  of  the  more  than  100,000  members  of  the  New  York  State  Teachers 
Association,  may  I  express  my  appreciation  fo-  the  opportunity  to  submit  testi- 
mony regarding  amendment  of  the  Constit  .1  to  place  restrictions  on  the 
assignment  of  school  children  to  integrate  the  t  .ools  of  the  Nation. 

FOSniON 

The  New  York  State  Teachers  Association  is  firmly  opposed  to  any  constitu- 
tional amendment  which  will  reduce  the  ability  of  local  school  districts*  the 
states,  or  the  courts  to  bring  aJ^ut  school  integrfition : 

Since  1967  our  legislative  bcdy  has  endorsed  a  statement  of  policy  calling 
upon  "every  member  of  the  teaching  profession  to  do  everything  within  his  power 
to  eliminate  racial  inilmlance  in  every  school  in  New  York  State  .  .  It  has 
further  affirmed  its  belief  in  achievement  oi  equal  educational  opportunity 
through  quality  integrated  education,  multiracial  experiences*  integrated  cur- 
riculum and  fair  housing  practices. 
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In  IMd  and  1970  that  same  body  adopted  an  additional  resolution  supporting 
repeal  of  Chapter  342  of  the  I^ws  of  1969  (New  York  State's  "anti-busing"  legis- 
lation, since  declared  unconstitutional  by  the  courts)  and  urging  its  affiliated 
associations  to  continue  active  support  of  voluntary  busing  programs. 

In  the  spring  of  1971,  the  Association's  Advisory  Committee  on  Instruction  and 
Equal  Educational  Opportunity  developed  a  policy  ^^atement  on  multiethnic  and 
cross-cultural  education  which  was  released  witl  approval  of  the  NYSTA 
Board  of  Director?.  That  position  is  based  on  the  i-  mise  that  "wherever  pos- 
sible, children  from  different  ethnic  and  economic  groups  should  be  educated 
together ..." 

Taken  together,  these  actions  constitute  a  clear  indication  of  the  will  of  the 
100,000-member  New  York  State  Teachers  Association.  Quality  integrated  educa- 
tion is  a  means  of  achieving  equal  educational  opportunity.  Busing,  where 
necessary,  is  a  valid  means  of  achieving  that  goal. 

RATIONALE 

The  academic  benefits  which  may  accrue  to  children  in  desegregated  classrooms, 
particularly  to  children  from  lower  socio-economic  backgrounds  who  are  placed 
in  classrooms  with  a  majority  of  children  from  higher  socio-economic  back- 
grounds, have  been  well  documented. 

But  perhaps  even  more  significant  than  academic  gains  are  the  potential 
social  benefits  which  accrue  to  both  minority  and  majority  students  through  qual- 
ity integrated  education.  Integrated  schools  offer  a  vehicle  for  young  people  of 
all  backgrounds  to  learn  to  live  together  with  mutual  respect,  to  learn  to  partici- 
pate fully  in  a  multiracial  multiethnic  society. 

It  hps  been  suggested  that  the  white  child  may  stand  to  benefit  most  in  this 
regard  we  believe,"  said  the  U.  S.  Commission  on  Civil  Rights  in  its  1967 

report.  Racial  Isolation  in  the  Public  Schools,  "that  white  children  are  deprived 
of  something  of  value  when  they  grow  up  in  isolation  from  children  of  other 
races,  when  their  self-esteem  and  assurance  may  rest  in  part  upon  false  notions 
of  racial  superiority  , . 

This  sentiment  was  echoed  by  the  Association's  Advisory  Committee  on 
Instruction  and  Equal  Educational  Opportunity  last  spring: 

"While  most  Black,  Indian,  Oriental,  and  Puerto  Rican  children  in  the  State 
are  exposed  to  Caucasians  through  school  and  community  experiences,  many 
white  children  are  not  fortunate  enough  to  have  this  multiracial  experience. 
Their  isolation  prevents  them  from  learning  how  to  communicate  with  others 
different  from  themselves  and  may  handicap  them  throughout  their  lives." 

Any  constitutional  amendment  which  would  deny  white  children  access  to 
r»;;itiracial,  multiethnic  education  deprives  them  of  their  right  to  equal  edu- 
cational opportunity  as  surely  as  it  denies  minority  group  children. 

HISTORY  OF  BUSING  IN  NEW  YORK  STATE 

Busing  of  school  children  has  long  been  an  accepted  practice  in  New  York 
State.  In  fact,  state  funds  have  been  used  to  bus  school  children  since  1925, 
when  the  Cole-Rice  Equalization  Act  was  passed,  providing  state  reimburse- 
ment of  50  percent  of  school  district  costs  for  pupil  transportation.  This  statute 
significantly  extended  educational  opportunities  to  rural  children  in  New  York 
State  who  previously  were  unable  to  acquire  a  high  school  education  because 
their  families  could  not  afford  the  cost  of  weekly  in-town  boarding. 

Since  1962,  the  state  has  assumed  90  percent  of  each  district's  approved 
transportation  expense.  The  amcrint  of  state  aid  for  the  basic  pupil  transporta- 
tion program  totalled  more  than  $184  million  in  1970-71. 

At  present,  some  two  million  school  children,  or  more  than  half  the  school 
children  in  New  York  State  outside  of  New  York  City,  are  bused  to  school  daily. 
Given  this  kind  of  public  acceptance  of,  and  state  support  for,  busing  as  a  means 
to  transport  children  from  home  to  classroom,  it  seems  apparent  that  the  current 
outcry  of  white  parents  again^^t  busing  is  based  either  on  racial  prejudice  (wnicn 
can  scarcely  be  expected  to  decrease  as  long  as  black  and  white  children  are 
educated  separately)  or  on  concern  that  their  children  will  be  assigned  to 
inferior  schools.  Certainly  no  one  is  going  to  advocate  that  students  be  trans- 
ferred to  inferior  schools :  rather,  school  integration  should  be  capitalized  upon 
as  a  stimulus  to  reexamine  and  improve  the  quality  of  educatton. 

It  must  be  noted  that  increasing  numbers  of  jiinority  group  parents  are  also 
raising  their  voices  in  opposUion  to  school  busing.  Some  of  these  are  parents 
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who  are  tired  of  one-way  uusing  programs  that  place  the  burden  of  integration 
on  their  children.  Others  fear  a  decrease  in  opportunities  for  community  control 
with  the  abandonment  of  the  neigh>  orhood  school.  Again,  positive  integration 
plans  will  make  provision  for  shared  transportation  responsibilities,  for  involve- 
ment of  all  groups  of  imrents  in  school  planning  and  decision  making,  and  for 
iu  educational  program  that  provides  ea  h  student  with  the  chance  to  develop 
an  appreciation  for  both  his  own  and  others'  cultural  backgrounds. 

RACIAL  IMBALANCE  IN  NEW  YORK  STATE 

The  fact  is  that  racial  and  ethnic  segregation  in  New  York  State  is  a  «prowing 
problem.  Between  1968  and  1970,  the  percentage  of  black  students  attending 
majority  black  schools  in  the  state  rose  from  67.7  percent  to  71.2  percent.  During 
the  same  period,  the  percentage  of  Spanish-surnamed  Americans  in  similarly 
segregated  schools  increased-  from  82.4  percent  to  83.4  percent.  And  the  percent- 
age of  all  minorities — including  Blacks,  Spanish-surnamed  Americans,  Indians 
and  Orientals  attending  schools  with  more  than  50  percent  minority  enrollment 
has  increased  from  72.1  percent  in  1968  to  74.7  percent  in  1970. 

A  recent  analysis  of  the  extent  of  racial  imbalance  in  New  York  State  schools 
revealed  the  following :  * 

Six  hundred  and  twenty-one  of  the  staters  760  school  districts  are  white  iso- 
lated. That  is,  their  student  bodies  include  less  than  4  percent  minority  students. 
A  total  of  1,582,900  students  (45,2  percent  of  the  state's  public  school  children) 
attend  schools  in  districts  which  are  08.6  percent  or  more  white. 

One  district  in  the  state  is  minority  isolated,  with  96.r  ')ercent  of  its  enroll- 
ment coming  from  minority  groups. 

Eighty-four  districts  (only  6.7  percent  of  the  state's  public  school  children) 
attend  school  in  desegregated  districts. 

The  remaining  54  districts  have  sufficient  numbers  of  white  and  minority  stu- 
dents to  achieve  racial  balance  but  are  not  desegregated.  A  total  of  1,683,000 
children— nearly  half  the  total  of  New  York  State's  public  school  children— at- 
tend school  iu  these  districts. 

In  sum,  92.4  percent  of  the  white  children  and  96.0  percent  of  the  minority 
children  in  the  public  schools  in  our  state  are  in  racially  isolated  or  segregated 
districts.  While  housing  patterns,  especially  those  which  concentrate  minority 
group  students  in  the  cities  and  white  students  in  rural  and  suburban  areas, 
will  prohibit  integrated  schooling  for  all  children  in  the  foreseeable  future,  it  is 
evident  that  all  means  iwssible— including  busing  and  the  ability  to  restructure 
zones  and  school  district  lines— must  be  left  available  to  local  school  districts  if 
they  are  to  reverse  the  trend  of  segregate<l  schooling  with  its  potential  for  in- 
creasing polarization  of  our  society. 

HISTORY  OF  D28EQREGATI0N  IN  NEW  YORK  STATE 

Racial  imbalance  has  been  increasing  in  New  York  State  despite  repeated 
efforts  of  the  New  York  State  Regents  and  the  Commissioner  of  Education  to  the 
contrary.  As  far  back  as  1960,  the  Regents  issued  a  policy  statement  calling  for 
the  elimination  of  racially  isolated  schools.  In  June  1963,  then  Commissioner 
James  S.  Allen,  Jr.  requested  that  all  districts  submit  assessments  of  racial 
imbalance  and  plans  for  correcting  it.  In  1968,  and  again  in  1969,  the  Regents 
issued  strong  policy  statements  supporting  school  integration. 

As  indicated  earlier,  84  New  York  State  school  districts  may  now  be  consid- 
ered racially  balanced.  More  than  20  districts  have  tried  to  achieve  better  racial 
balance  by  instituting  comprehensive  programs.  Some  of  these,  beginning  with 
Greenburgh,  in  1951-52,  have  desegregated  voluntarily;  In  1964-65,  White  Plains 
became  the  first  city  district  in  the  nation  known  to  voluntarily  abolish  de  facto 
segregation  in  elementary  school  buildings  by  closing  a  core  area  school  and  by 
setting  minimum  and  maximum  enrollment  quotas  for  all  remaining  school  build- 
ings in  the  district.  Jnst  last  fall,  Rochester,  the  state's  third  largest  city,  began 
a  major  reorganization  of  its  public  schools  which  will  result  in  complete  deseg- 
regation by  1974,  (This  city  has  also  pioneered  in  an  urban-suburban  busing 
program  which  has  received  national  attention. ) 


Flemfntniu^Jut^  LVSJnS}  vlP^^  ComtniHioH  OH  the  Quality,  Co$^  and  Financino  of 
Yor!rfl972  Secondary  Education.  Manly  Plelschnnn,  Clinlrnn,  ChnDter  4.  New 
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Other  New  York  State  districts  have  desegregated  involuntarily :  In  1963-G4, 
New  Rochelle  integrated  its  schools  as  a  result  of  a  federal  court  order.  Six  addi- 
tional districts  followed  suit  in  the  school  years  1960-67  and  1067-68  as  a  result 
of  appeals  brought  to  the  Commissioner  under  Section  310  of  the  New  York  State 
Education  Law.  (That  statute  provides  that  any  person  conceiving  himself  ag- 
grieved in  consequence  of  any  action  by  local  school  authorities  may  appeal 
directly  to  the  Commissioner.) 

The  movement  toward  school  desegregation  in  New  York  State  was  slowed 
in  1969  with  the  passage  of  Chapter  342  of  the  I^ws  of  1969  which  prohibited 
apiwinted  school  boards  and  the  Commissioner  from  assigning  students  amJ 
altering  school  boundaries  or  attendance  zones  for  the  purpose  of  reducing  racial 
imbalance. 

This  statute,  popularly  known  as  New  York's  "anti-busing"  law,  was  struck 
down  by  the  Supreme  Court  in  May  of  1971.*  (It  is  interesting  to  note  that  even 
during  this  period,  the  I^egislature  continued  at  least  token  financial  support  to 
school  integration  by  continuing  appropriations  of  $3  million  yearly  in  school 
integration  funds.  This  Racial  Imbalance  Fund  was  finally  eliminated  for  the 
fiscal  year  beginning  April  1,  1971  as  part  of  an  overall  state  i>elt^tightening 
effort.) 

Since  last  spring,  when  Chapter  342  was  declared  unconstitutional,  movement 
toward  racial  imbalance  has  been  resumed  by  the  State  Education  Department, 
with  the  Commissioner  requiring  implementation  of  a  racial  balance  plan  for 
Ut»ca  and  '•equesting  Buffalo,  the  state's  second  largest  city,  to  prepare  a  new 
plan. 

IMPUCATIONS  FOB  THE  FUTURE 

In  the  above  testimony,  we  have  stated  our  commitment  to  quality  integrated 
education  and  set  forth  some  of  our  state's  experience  in  trying  to  attain  that 
fiofil.  It  may  be  seen  that,  in  spite  of  the  bent  efforts  of  the  State  Education 
Department  and  interested  citizens,  the  problem  of  racial  Imbalance  is  not  only 
substantial,  but  growing,  and  may  be  exi>ected  to  continue  to  grow  as  long  as 
existing  housing  and  population  migration  patterns  continue.  If  qualify  inte- 
grated educaton  is  ever  to  be  attained  to  a  significant  degree — or  even  if  racial 
imbalance  is  to  be  restrained  to  its  present  level — all  possible  means  of  achieving 
desegregation,  including  busing,  must  be  utilized. 

Specifically,  what  kinds  of  integration  programs  in  New  York  State  would  the 
constitutional  amendments  endanger?  As  noted  above,  the  L'tica  schools  have 
been  directed  to  integrate.  The  Utica  Teachers  As.sociation  has  been  outspoken 
in  its  support  for  a  desegrega.ed  public  school  system,  knowing  full  well  that 
busing  mui^t  be  one  component. 

Likewise,  the  Buffalo  Teacl^^rs  Federation  has  been  supiwrtive  of  desegrega- 
tion of  that  city's  schools.  In  lUlO-ll  minority  group  students  comprised  at  least 
98  percent  of  the  student  iK)p  I'.ation  of  IS  city  schools  in  Buffalo.  It  api>errs  that 
no  less  than  a  major  reorganizatio  ,  including  busing,  can  effect  desegregation 
in  that  district. 

As  mentioned  earlif  ,  a  reorganization  plan  now  underway  in  Rochester  will 
m  t  be  complete  until  1974.  Again,  the  Rochester  Teachers  Association  is  strongly 
supportive  of  this  plan,  which  is  dei^ndent  on  rezoning  and  school  busing. 

Not  only  is  it  important  for  Rochester  to  he  allowed  to  complete  its  voluntary 
integration,  hut  also  it  is  important  that  federal  funds  be  available  to  districts 
like  Rochester.  Last  year  Rochester  received  $250,000  in  state  racial  imbalance 
funds  to  conduct  a  districtwide  teacher  inservice  program  to  help  preimre  teach- 
ers for  reorganiziition.  Human  relations  teams  are  being  traine<l  in  each  school 
l)Uilding  and  funding  is  being  sought  for  a  program  to  provide  human  relations 
training  for  additional  members  of  the  school  Community  and  community  at 
large.  If  school  desegregation  is  to  result  in  true  integration,  it  is  of  the  utmost 
importance  that  such  worthwhile  programs  receive  support. 

It  is  also  highly  desirable  that  the  door  be  left  oi»en  to  urban-suburban  busing 
programs.  While  the  number  of  districts  participating  in  such  programs  in  this 
state  been  has  been  small  to  date,  they  may  he  expected  to  increase  as  white 
parents  come  to  realize  the  shortcomings  of  racially  isolated  schools  and  as  the 
movement  toward  statewide  financing  of  schools  gains  momentum. 


sThj  New  York  State  T<»aoh<»r«  Awocintlon  and  Ha  Iprseiit  locnl  affiliate,  thr  Buffalo 
TeacherH  Federation,  were  atnonff  the  orffoniJiatlonH  which  filed  an  amicus  curiae  brief 
requeKtinf?  the  courtn  to  declare  C  hapter  322  unconHtitutionnl. 
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The  Rochester  Urban-Suburban  Transfer  Plan,  for  example,  has  exhibited  a 
pattern  of  modest  but  steady  growth  since  its  inceirtion  In  1965.  At  that  time,  24 
inner- ?}ty  children  were  transported  from  Rochester  to  one  suburban  district. 
By  1970,  616  Inner-city  children  were  being  bused  to  five  suburban  districts.  Not 
only  has  this  program  been  well  accepted  In  the  suburban  districts,  but  at  least 
one  suburb  has  been  able  to  i)oint  to  an  opening  up  of  housing  to  black  families 
as  a  result  of  the  increased  interchange  bet',\een  Blacks  and  whites  In  the  schools. 

CONCLUSION 

The  New  York  State  Teachers  Association  is  not  so  naive  as  to  believe  that 
school  desegregation  is  the  answer  to  all  of  society's  problems,  it  Is  not.  But 
school  desegregation,  given  appropriate  support  at  all  levels,  can  result  In  quality 
integrated  education.  And  quality  Integrated  education  is  a  primary  means  of 
providing  each  child  In  this  Nation  with  the  equal  opportunity  he  has  been 
promised  and  of  preparing  him  to  function  in  a  multiracial,  multiethnic  world 
in  which  whites  are  a  minority. 

Even  if  we  did  not  believe  that  busing  Is  one  of  the  alternatives  which  edu- 
cators must  have  available  to  help  provide  equality  of  educational  opportunity, 
we  would  still  strongly  oppose  the  proposed  constitutional  amendments  on 
busing.  If  adopted,  these  proposals  would  produce  untold  litigation  and  con- 
fusion in  Ameri'-an  education.  We  further  believe  that  v.ny  policy  statement  on 
the  assignment  of  pupils  to  schools  Is  at  best  an  administrative  cr  legislative 
issue  and  that  It  has  no  place  In  the  Constitution  of  the  United  States  of  America. 
We  urge  this  Committee  to  do  everything  In  Its  power  to  see  that  the  Constitu- 
tion Is  not  lessened  by  unnecessary  and  unwise  amendment. 


LEwisviLLE,  N.C.,  February  9^, 

Mr.  WiLifEK  D.  MiZEix, 
Congresamant 
Washingtofh  D.C. 

Dear  Conobessman  Mizell  :  In-  reference  to  your  letter  of  Febrnary  17,  1972, 
regarding  my  statement  about  cross-busing,  I  submit  the  following  to  you. 

First  cross-busing  Is  a  dangerous  and  time  consuming  operation  that  Is  being 
used  In  the  name  of  education.  It  is  a  costly  operation,  which  If  curtailed,  could 
finance  a  lot  of  curriculum  Improvements.  I  cannot  see  where  there  Is  anything 
educational  about  children  having  to  get  on  a  cold  school  bus  at  6:50  A.M., 
which  Is  before  daylight,  and  riding  around  for  approximately  one  hour  and 
sometimes  an  hour  and  ten  minutes  to  get  to  school  to  start  the  days  educational 
process. 

I  will  try  to  enumerate  some  things  I  feel  I  can  substantiate  in  regards  to 
cross-busing. 

(1)  Children  have  ridden  buses  In  10  degree  weather  recently  without 
a  heater  on  the  bus. 

(2)  One  child's  hair  was  set  on  fire  by  another  child,  which  could  be 
from  a  lack  of  discipline  or  from  boredom  due  to  the  long  bus  rides. 

(3)  Another  child  was  burned  on  the  hand  with  a  cigar  due  to  the  same 
cause. 

(4)  Busing  has  been  very  demoralizing  to  all  students  that  I  have  had 
contact  with. 

(5)  There  has  been  a  lot  of  minor  accidents  and  eventually  it  could  lead 
to  fatalities  in  a  majol*  accident. 

It  is  my  feeling  that  a  lot  of  your  fellow  Congressmen  are  unaware  of  our 
predominately  rural  structure  here  In  Forsyth  County  and  are  therefore  unaware 
of  the  long  distances  required  to  achieve  a  superficial  numerical  ratio  of  blacks 
and  whites  in  our  school?!. 

I  am  enclosing  two  recent  articles  from  our  local  paper  which  may  be  of  In- 
terest and  value  to  you. 

One  article  Is  about  two  little  girls  that  were  struck  by  an  auto  while  going 
to  catch  a  school  bus,  true  the  accident  was  unavoidable  but  yet  so  unnecessary. 

The  other  Is  an  enlightening  article  about  one  of  North  Carolina's  largest 
transportation  systems.  You  will  note  that  we  are  transiwrting  32,000  of  our 
approximately  48,000  students  and  a  greater  portion  are  being  cross-bused,  not 
just  lieing  transiwrted  to  school. 

*  ^L^^  my  hope  that  this  will  hell>  you  and  other  good  men  like  you  to  come 
It^^  decision  regarding  cross-lmsing  of  our  greatest  natural  resource 
and  that  is  our  children. 
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I  want  to  thank  you  for  all  your  help  in  regards  to  this  and  other  problems 
of  our  area  and  if  it  can  be  arranged  I  would  consider  it  a  privilege  to  come 
to  Washington  to  testify  as  outlined  in  your  letter. 

With  kindest  personal  regards,  I  am 
Sincerely, 

John  A.  Reddiho, 
President^  Lewisville-Clemmons  Branch 

of  Forsyth  Citizens  Against  BuHng. 

Enclosures. 

Cab  Hn*8  2  Gibls  on  Wat  to  Bus 

Two  girls  who  attend  Bolton  Elementary  School  were  injured  yesterday  morn- 
ing when  they  were  struck  by  a  car  in  Atwood  Acres. 

Robin  Leipert,  9*  cf  2875  Mann  Court  was  admitted  to  Forsyth  Memorial  Hos- 
pital. Her  condition  was  listed  as  fair  last  night  by  a  hospital  spokesman. 

Debra  Horlick,  whose  age  and  address  were  not  immediately  available,  was 
treated  at  the  hospital  and  released. 

The  accident  happened  shortly  after  7 :30  a.m.  on  private  property  on  Mann 
Court 

School  ofik!ials  said  they  were  told  the  girls  were  hit  by  a  car  driven  by  a  woman 
who  was  blinded  by  sunlight  The  girls  were  going  to  meet  a  school  bus,  an  official 
said. 

The  accident  was  investigated  by  State  Highway  Patrolman  R.  D.  Woods,  but 
his  report  was  not  available  late  last  night 

(From  the  Twin  City  Senttnel.  Wtnuton  Salem.  Feb.  15, 1972] 
32,000  PA8SEN0EB8  A  DaY— "A  LOT  OP  THINGS  HaVE  TO  Go  RiOHT  FOB  EVEBTBODY 

TO  Get  to  School  on  Time** 
(By  Stephen  Hoar) 

What  is  Forsyth  County*s  largest  mass  transit  operation? 

Safe  Bus  Co.,  Inc.?  Greyhound?  Or  perhaps  Piedmont  Airlines? 

Tl^e  answer  is  none  of  these.  It  is  the  city-county  school  system,  which  gives 
about  32,000  youngsters  a  ride  to  school  five  mornings  a  week  and  gets  them 
home  in  the  afternoon. 

During  the  last  twu  years,  students  living  inside  city  limits  became  eligible 
for  bus  rides  and  federal  courts  required  extensive  cross-county  busing  for 
racial  balance  in  public  schools.  As  a  result,  the  busing  operation  has  mush- 
roomed-ofrom  216  buses  traveling  about  7,000  miles  a  day  in  196^70  to  365 
buses  traveling  18,000  miles  a  day  this  year. 

The  man  in  charge  is  lanky,  soft-spoken  P.  Morris  Hastiogs,  who  has  been 
the  director  of  transportation  ever  since  city  and  county  schools  consolidated 
in  19C3.  His  mission  control  center  is  the  school  bus  garage  on  Carver  Road. 
Thei*e  by  telephone  and  two-way  radio,  he  directs  what  is  really  two  sets  of 
countywide  busing  operations. 

One  of  these  is  basically  the  old  neighborhood  system  that  was  used  until 
two  years  ago.  About  150  student  drivers  pick  up  students  along  routes  that 
average  about  20  miles  in  length  (one  way)  and  trke  them  to  schools  in  the 
neighborhood.  They  start  about  7  a.m.  and  are  scheduled  to  reach  their  schools 
by  8. 

The  other  operation  is  the  cross-county  system,  which  takes  bi:sload3  of 
students  from  outlying  areas  to  schools  in  town  and  brings  city  students  b&ck 
to  outlying  areas.  These  routes  start  at  «ix  "staging  areas**  around  the  county, 
where  the  buses  are  parked  at  night. 

The  route  of  John  Withers  is  typical.  Ht^  picks  up  his  bus  about  6:15  a.m.  at 
a  staging  area  on  Lansing  Drive  northeast  of  town  and  drives  to  Clemmons 
in  the  southwest  comer  of  the  county.  There,  around  7  a.m.,  he  begins  picking 
up  students  in  fifth  and  sixth  and  ninth  and  teuth  grades. 

By  8  he  delivers  the  busload — about  55  youngsters — to  Brown  Intermediate 
and  Kennedy  Junior  High  in  central  Winston-Salem.  He  then  picks  up  ele- 
mentary students  from  that  neighborhood  and  takes  them  to  school  in  Clem- 
mons, arriving  by  9  o'clock.  He  returns  his  bus  to  the  staging  area,  and  that 
afternoon  he  makes  his  rounds  in  reverse  order. 

Withers^  like  about  150  drivers  of  cross-county  routes,  is  an  adult.  Because 
titese  routes  run  as  long  as  130  miles  (round  trip)  and  include  at  least  two 
busloads  of  youngsters,  student  drivers  cannot  handle  them  without  missing 
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part  of  the  school  day.  However,  about  50  student  drivers  are  doing  that  this 

It  is  th^  cross-county  routes  that  take  buses  onto  Interstate  40  and  other 
four-lane  highways,  where  speed  limits  range  from  45  to  es  miles  per  hour 
Under  state  law,  school  buses  can  go  only  35. 

Hastings  says  it  is  delmtable  whether  the  four-lane  highways  are  more  danger- 
ous for  the  buses  than  two-lane  roads,  since  divided  highways  have  fewer 
intersections.  So  far  this  year  there  have  been  no  major  accidents,  and  the 
safety  record  is  significantly  better  than  last  year's. 

At  any  rate,  says  the  transportation  director,  "We  had  no  choice  about  using 
the  interstates.  On  some  routes  it  would  have  taken  an  additional  hour  to  use 
back  streets.* 

With  present  routes,  the  average  length  of  a  bus  trip  is  about  40  minutes, 
one  way.  The  longest  trips  sometimes  take  more  than  an  hour. 

At  the  school  bus  garage,  Hastings  and  his  assistant,  Jim  Wheeler,  coordinate 
all  of  the  following : 

Substitute  drivers. 

Four  radio-eqplpped  buses  to  pick  up  students  stranded  by  bus  breakdowns 
Roving  mechanics  to  make  on-the*spot  repairs. 
A  wrecker. 

Service  and  maintenance  operations. 

Two-way  radio  links  the  garage  on  Carver  Road  with  the  six  staging  areas,  and 
drivers  report  absences  and  breakdowns  by  telephone. 

On  a  typical  day  six  to  eight  drivers  will  need  substitutes  (although  during 
the  recent  wave  of  flu  as  many  as  16  were  out  at  once).  To  fill  their  slots,  Hastings 
and  Wheeler  consult  a  huge  roster  on  the  wall. 

Every  day  there  are  several  breakdowns,  five  or  so,  to  which  they  must  dispatch 
mechanics,  spare  buses  and,  sometimes,  the  wrecker.  One  recent  afternoon,  for 
example.  Bus  134  called  the  garage  at  1 :31  from  Northwest  Junior  High  School. 
Its  gears  were  locked. 

A  mechanic  was  there  within  10  minutes,  but  he  couldn't  get  the  bus  going. 
The  students  shifted  to  a  spare  bus  parked  at  Northwest 

At  3 :31,  Bus  316  reported  from  Vhilo  Junior  High  that  its  battery  was  dead 
Ten  minutes  later  a  service  truck  arrived  and  got  it  started. 

About  the  same  time.  Bus  363  phoned  from  Jefferson  Junior  Hi^  .  .  .  trans- 
mission trouble.  Another  bus  picked  up  those  students  12  minutes  later. 

Minor  bus  repairs  can  often  be  made  at  the  scene  of  a  breakdown  or  in  one 
of  the  staging  areas.  Big  jobs,  like  replacing  a  clutch  or  even  overhauling  an 
engine,  are  done  at  the  school  bus  garage,  where  as  many  as  six  buses  are  under 
repair  at  once.  Last  night  the  city-county  school  board  approved  construction 
contracts  for  five  more  repair  stalls  that  should  be  finished  by  June  1. 

Hastings  has  13  full-time  mechanics,  nine  other  maintenance  employees  (every 
bus  needs  gas  and  an  inspection  every  achool  day),  three  safety  supervisors, 
three  bookkeepers  and  a  dispatcher.  The  garage  on  Carver  Road  operates  from 
6  a.m.  to  6  p.m. 

But  on  days  when  bad  weather  threatens,  Hastings  and  other  transportation 
personnel  all  over  the  county  are  on  the  roads  by  4  a.m.  testing  the  driving  con- 
ditions. They  may  travel  a  total  of  300  miles  before  deciding  whether  to  close  the 
schools.  If  bad  driving  weather  starts  developing  during  a  school  day,  they  use 
Civil  Defense  radio  to  alert  all  schools  and  get  bus  students  home  early. 

On  rainy  days  several  buses  usually  get  stuck,  often  in  the  driveways  of  their 
drivers.  And  when  early-morning  temperatures  dip  as  low  as  five  degrees,  the 
older  buses  are  balky  about  starting. 

Although  the  school  system  ordered  47  new  buses  this  year  (for  about  $7,000 
apiece),  it  still  uses  more  than  80  ••retired"  buses  borrowed  from  the  State  of 
North  Carolina.  They  are  12  to  15  years  old ;  having  been  taken  out  of  service  in 
other  school  systems  at  about  age  11. 

•'Most  of  the  kids  who  ride  these  buses  weren't  even  bom  when  the  buses  started 
hauling,*'  says  Jim  Wheeler. 

But  aged  equipment  is  not  as  big  a  problem  as  the  high  turnover  among  adult 
drivers.  Since  the  beginning  of  the  school  year,  about  60  per  cent  have  been 
replaced. 

Adult  drivers  are  paid  $1.88  per  hour  for  20  to  30  hours  per  week,  plus  $4  a  day 
for  auto  transportation  to  the  aroas  where  their  buses  are  parked.  Ideally,  says 
Hastings,  the  school  system  should  set  up  full-time  jobs  in  which  bus-driving  wcs 
combined  with  school  m'^intenance  and  other  duties. 


1277 


The  Charlotte  schools  hire  such  full-time  personnel.  But  here,  because  the  long- 
term  need  for  cross-county  busing  is  uncertain,  bus  driving  must  remain  a  part- 
time  job,  at  least  for  the  present. 

Another  problem  is  finding  substitutes  for  the  adult  drivers,  who  are  more 
likely  to  miss  work  than  student  drivers.  Hastings  has  only  10  adult  substitutes 

He  adds,  though,  that  some  of  ti.e  adults  have  good  reasons  for  being  absent 
More  than  half  the  adult  drivers  are  women,  many  with  families. 

Adult  drivers  seem  to  have  more  discipline  problems  on  their  huses  than  student 
drivers.  Perhaps  they  are  just  auicker  to  complain  to  the  transportation  director 
less  likely  to  work  such  problems  out  through  school  principals. 

Hastings  admits  that,  but  he  has  another  theory,  too.  "A  student  driver  has 
lived  in  a  loud  world,*'  he  says,  "and  noises  don't  bother  him  the  way  they 
would  an  adult.*'  ^ 

Then  why  can*t  student  drivers  replace  them?  Hastings  explains  that  adult 
drivers,  unlike  students,  can  pick  up  two  busloads  each  morning.  Without 
adult  drivers  (or  student  drivers  with  shortened  class  schedules).  20  more 
buses  would  be  needed. 

What  about  behavior  in  general  on  school  buses  this  y^ar?  "I  think  discipline 
problems  Irnve  been  greater,  "  say  Wheeler.  *'but  it's  just  because  we're  btising 
more  students,  and  busing  them  farther." 

Hastings  agrees.  '  I'm  not  aware  of  any  racial  problems,"  he  says. 

Could  cross-ccanty  buying  be  gradually  curtailed  by  redesigning  bus  routes^ 
Hastings  and  Wheeler  doubt  it.. 

True,  the  present  routes  were  planned  in  just  five  v.eeks,  after  the  new  pupil 
assignment  plan  was  ordered  into  effect  in  mid-summer..  The  two  men  worked 
16  to  20  hours  a  day.  seven  day.s  a  week,  to  plot  more  than  700  routes  with 
about  10,000  stops. 

Throughout  the  school  year,  though,  they  have  kept  reJftning  the  routes.  They 
think  little  further  retluetion  in  the  time  or  distance  of  bus  rides  will  he  possible 
without  a  new  pupil  assignment  plan. 

The  bill  or  busing  came  to  $20.32  per  child  last  year  in  the  citv-eounty  system. 
This  year  it  will  go  higher.  The  state  of  North  Carolina  will  pay  about  .$850,000 
to  oi)erate  and  maintain  the  system's  buses,  and  the  school  system  will  replace 
some  of  the  81  buses  it  owes  the  state. 

The  scope  of  school  busing  operations  has  more  than  doubled  since  Hastings 
became  transportation  director  eight  years  ago.  During  1063-64  about  150  buses 
carrie<l  some  14,000  students  a  total  of  5,000  nii'es  n  way. 

But  these  days  the  sprawling  transportation  system  still  delivers  its  32,000 
imssengers  on  time — or  almost  on  time.  On  the  average,  about  fiv^»  buses  are 
late  to  school  for  mechanical  reasons  and  about  lo  buses  because  of  drivers* 
problems. 

Hastings,  refiecting  on  a  hectic  year'  smns  it  up  with  a  wr>-  grin.  "A  lot  of 
things  have  to  go  right,"  he  says,  **for  everybody  to  get  to  school  on  time." 


Statument  of  Hon.  Speedy  O.  Long,  a  U.S.  Representative  in  Conoress 
From  the  State  of  Ix)UISiana 

Mr.  Chairman  and  members  of  the  Committee,  I  appreciate  this  opportunity 
to  express  my  conviction  and  the  conviction  of  t!ie  overwhelming  majority  of  thV 
people  of  my  State  and  my  district  that  the  Fetleral  Government  should  not 
be  i)ermitte<l  to  dictate  personal  choices  to  individual  citizens,  esi)ecially  as  this 
federal  dictation  applies  to  the  choice  of  schools  to  which  an  individual  may 
send  his  children. 

As  you  know.  I  have  co-sponsored  House  .Toint  Resolution  163.  which  is  now 
before  this  Committee,  proposing  an  amendment  U)  the  Constitution  which  states 
our  i)eoples  widespread  disagreement  with  the  use  of  forced  busing  of  our 
children,  initiated  in  large  measure  by  either  the  federal  executive  or  the 
federal  judiciary,  in  defiance  of  good  practices  of  educational  administration. 
We  are  not  opposed  to  the  school  bus  per  ac,  but  to  the  legal  force  employed 
by  the  Fetleral  Government,  taking  from  us  the  right  to  make  our  own  decisions 
and  the  right  to  obtain  (piality  education  for  our  children.  I  am  personally  no 
stranger  to  the  school  bus.  I  rode  one  a  consi'lerable  distance  as  a  hoy  to  attend 
high  school,  and  although  it  was  at  times  uncomfortable  I  did  not  find  it 
obnoxious  to  my  personal  liberties  because  at  leant  I  had  the  option  of  walking 
.several  njiles  in  the  other  direction  to  attend  another  school  in  another  Parish. 
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I^lu!^  ?i"  1^°**?,*'  however,  the  Federal  Government  has  taken  away 
even  this  limited  option  from  our  children  and  their  parent*  ^ 

Recent  events  have  demonstrated  the  widespread,  even  nationwide  dlsan- 
proval  of  forced  busing  as  an  instrument  of  federal  social  wlicy  1^^^ 
are  telling  us  in  no  uncertain  terms  that  there  are  somrthl^^  the  p^^^ 
to  do  for  hemselves.  decisions  they  want  to  make  fofthemselv^,  r^SZ  W 
they  want  to  carry  themselves.  It  cannot  be  lost  on  member  of  SbfcSmm  itt^ 
nor  of  the  House,  and  certainly  not  on  me  as  a  member  of  (^nnLsZd  n^^^ 
parent  of  schooMge  children,  that  the  American  i^pT/^„bSK 

M^i'^PhofJ^^/^^  ".^^  their  children  I7t^m\^!t 

of^';^  suggested  that  a  Constitutional  amendment  i7too 

strong  a  measure  to  take  for  a  problem  simple  legislation  should  (^mct  and 
in  normal  times  and  under  normal  conditions  this  would  indwdX  truTl  hi ve 
no  d^ire  to  encumber  our  Constitution  with  unnecessary  amendments  nornwliv 
associated  with  simple  statutes.  However,  laws  passS  by  thrCoL^^a^ 
signed  by  the  Pn^sident  on  this  subject  have  beeS  ^e^J^  l^^^dt^l 
^^"^'JlLZ^f^  ^  r?*^^'  ^  usurpation  of  power  by  the  Judiciair  We  have  no 
other  alternative.  So  long  as  the  federal  courts  assert  the  law-making  functton 
?iJH^^M^^^^  ^^1^       ^^^^^  to  the  detriment  of  the  powers  of  toe 

Legislative  Branch,  regrettably  and  unfortunately  it  will  be  net^ry  for  the 
Congr^  tolegislate  by  Constitutional  Amendment,  A  simplelS,  in  thi 
?f  ''lu'''^  '^"^  Constitutional  Xig^  will 

^""ll'u^^  I'^^J^K  '^o""  corrupting  the  will  of  the  people  afit  is 

verbalized  in  the  Acts  of  the  Congress,  vwv^^  as  u  is 

I  strongly  urge  the  Committee  to  report  an  amendment  to  the  Constitution 
which  recognizes  this  public  dissatisfaction  and  which  will  protect  the  citizen's 
right  to  freedom  of  choice  in  all  areas  of  human  discretion 

Thank  you,  Mr,  Chairman, 

The  American  Jewish  Committee, 
^  „  Washington,  B.C.,  March  2i,  l$72. 

Congressman  Emanuel  CEtLEB, 
Rayhum  House  Building,  Washington,  DM, 

Dear  Congressman  Cellbb;  On  March  14.  just  two  days  before  the  Presid«it 
made  his  TV  speech  on  busing,  our  Board  of  Governors,  the  top  policy  grouo 
of  AJC  adopted  the  enclosed  statement,  I  though  that  you  would  want  to  know 
that  we  are  clearly  against  any;*constitutional.  legislative,  and  executive  prohibi- 
tions on  the  use  of  any  busing  in  desegregation  plans  that  are  developed  bv  local 
communities  or  directed  by  'Tourts," 
Sincerely, 

Htman  Boorbindeb, 
Washington  Representative, 

Busing^The  Wrot  '  I^sue 
Seldom  in  our  nation's  history  has  the  net  '  for  a  reasoned  approach  to  our 
many  social,  political  and  economic  problem,,  been  more  cleariy  felt  Yet  we 
5fi?°iiJ"*'^^7®»^      confused  and  divided  by  i^nies  that  are  magnified  and 
distorted  out  of  all  relation  to  reality,  lu  «  »  u  ana 

The  matter  of  school  uuslng  to  achieve  integraUon  is  one  such  issue.  Our  ability 
to  separate  out  the  real  problems  from  the  contrived  may  well  prove  a  suprwne 
test  of  our  ability  to  maintain  a  democratic,  pluralist  society, 
*  «2F  reasserts  its  unequivocal  commitment  to  an  integrated  society  and 
to  quality  public  education  for  all.  Integrated  public  schools  offering  equal 
educational  opportunity  are  a  necessary  compoi  ent  of  that  society. 

We  are  unalterably  opposed  to  a  conjstitutional  amendment  agaiuTt  businif 
or  any  other  executive  or  legislative  technique  which  would  undermine  this 
commitment. 

1  ^.l^^f^  attempt  to  ignore  or  minimize  the  many  practical  difflcultlee 
InvolTCd  in  integrating  schoois.  Many  Americans  are  resisting  court>ordered 
busing  because  they  honestly  fevl  it  would  jeopardize  tht  quality  of  their 
chUdrens  education.  Many  are  concerned  for  their  children's  safety.  Some 
support  has  also  developed  among  our  racial  and  ethnic  minorities  for  a  retenticm 
of  separate  schools  as  part  of  their  political  and  social  drives.  These  real  prob- 
^'"f^Ly®  exploited  by  cynical  politicians  who  fan  hysteria  and  offer 
simjrfistic  solutions  to  complicated  social  issues.  • 
The  current  emotional  debate  o^er  busing  loses  sight  of  some  of  the  important 
facts;  a)  18  million  school  children--40  per  cent  of  the  total  school  population— 
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are  normally  bused  to  and  from  schocH  for  reawms  that  have  nothing  to  do  with 
racial  balance;  b)  in  Mississippi,  South  Carolina  and  Alabama  there  has  been  a 
2-3  per  cent  decrease  in  the  number  of  students  bused  fAnce  1967-1968  in  the 
process  of  desegregating  previously  segregated  schools.  The  issue,  therefore,  Is 
not  *'maa8ive"  or  **forced  '  busing,  but  rather  whether  there  should  be  new  coa- 
stituti(»ial,  legislative  and  executive  prohibitions  <mi  the  use  of  any  bturing  in 
desegregation  plans  that  are  developed  by  local  commurities  or  directed  by 
courts. 

The  American  Jewish  Committee  believes  that  there  should  be  no  such  prohi- 
bitiona,  and  that  a  variety  of  school  integration  approaches  must  be  used  to 
achieve  the  twin  goals  of  integration  and  quality  education. 

We  must  not  permit  "the  busing  issue"  Uf  divert  us  from  the  complex  of  eco- 
nomic, social  and  political  issues  crying  out  for  solution  in  order  to  im|m>ye 
the  quality—and  the  equality— of  life  for  all  Americans. 

Board  of  Governors,  American  Jewish  Committee,  Adopted  March  14, 1972. 


AUEBICAM  A8S0Cl4TI0Zr  OF  UZfirEftSITY  WOSICN, 

Woihingtoft,  D.C^  March  29,  ISIft. 

H<M1.  Elf AZfUEL  CeLLEB, 

Chairman,  House  Judiciary  Committee, 

U.8.  House  of  Representatives,  Washington,  D.C. 

Deab  Repbesektative  CcxtEs:  The  American  Association  of  Univer^ty  Women 
is  opposed  to  the  proposed  amendments  to  the  U.S.  Constitution  having  as  their 
purpose  the  prohibition  of  busing  to  achieve  lntegrati<Mi  in  the  public  schools^ 
or  racial  balance  therein. 

The  amendments  are  contrary  to  AAUW  policy  on  busing  adopted  in  1964 
and  to  the  Association's  deeiHy  held  commitments  to  quality  education,  equality 
of  educaticmal  opportunity,  a  unified  society,  advancement  of  individual  rights 
and  to  programs  directed  toward  improved  intergroup  and  interpersonal  ra- 
tions necessary  in  an  ethnically  t^nralistlc  society. 

Also,  we  brieve  that  the  subject  of  school  busing— whatever  its  merits^is 
not  appropriate  for  an  amendment  to  the  U.8.  C<mstituti<Mi.  This  great  document 
has  proved  enduring  because  it  has  been  largely  confined  to  fundamental  rules 
and  principles  of  government  It  should  not  be  tampered  with  now  to  provide 
for  a  statutory  solution  to  a  narrow  and  limited  problem  of  the  passing  noar. 
In  a  few  years,  the  busing  issue  will  probably  be  all  but  forgotten. 

But  even  more  -  important  we  interpret  the  proposed  amendment  as  inten- 
tionally or  unintentionally  rolling  back  efforts  at  public  school  integratiim  in 
pursuance  of  the  great  goals  of  the  Fourteenth  Amendment.  Hence,  if  passed, 
an  anti-busing  amendment  would  mark  the  first  time  the  ConLtituti<Mi  has  been 
amended  for  the  purpose  of  curtailing  minoritv  rights  and  of  civil  rights  gen- 
erally, scarcely  an  historic  mmnent  of  which  to  be  proud. 

Furthermore,  busing,  although  not  everywhere  a  successful  or  even  reasonable 
method,  has  proved  in  many  communities  to  be  an  indispenseMe  way  of  achieving 
quality  educati<Mi  and  equality  of  educational  opportunity  for  all  diildreii. 
Research,  such  as  the  massive  C(rieman  Report,  indicates  that  an  integrated 
envircmment  may  be  the  wily  answer  to  better  achievement  for  all  children  and 
that  compensatory  programs  in  segregated  schools  are  not  the  solution.  Busing 
in  certain  instances  is  the  only  way  to  provide  for  an  integrated  environment 
At  the  very  least  we  should  not  lock  out  one  method  of  reaching  our  goals;  we 
should  not  reduce  our  options. 

Finally,  much  of  the  impetus  for  an  amendment  is  based  on  misunderstanding 
of  the  rulings  of  the  U.S.  Supreme  Court  As  examples,  the  Court  has  said  it 
opposes  unreasonable  busing  that  might  harm  children  or  interfere  with  the 
education  process  and  has  stated  that  all  schools  in  a  district  need  not  have  the 
same  racial  balance.  Further  clarification  c&ii  be  worked  out  without  resorting 
to  the  drastic  method  of  a  Con^ltutlonal  amen.tment. 

We  urge  the  defeat  of  anti-busing  amendmente  to  the  U.S.  Constitution. 
Sincerely, 

Jean  Ross 

(Mrs.)  Sherman  Ross, 
Legislative  Program  Chairman. 
Janice  Mat, 
D*.  Janice  &Iay, 
Member,  Legislative  Program  Committee. 
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Statement  of  Hon.      Gene  Snydeb,  a  U.S.  Repbesentative  in  Congress  From 
THE  State  of  Kentucky 

Mr.  Chairman,  busInK  is  too  imiK)rtant  an  issue — too  pressing  a  question — 
to  be  overlooked  or  to  be  dealt  with  by  any  but  the  most  decisive  means  at  our 
disposal.  It  is  my  hope  that  the  Committee,  therefore,  will  proceed  with  due 
speed  in  recommending  this  decisive  course  of  action. 

The  policy  of  busing  to  achieve  a  "racial  balance*'  reDresent.s  the  rcductio 
ad  obBurdam  of  social  engineering;  the  manifest  lunacy  of  government  compul- 
sion of  its  own  citizenry  in  an  instance  which  runs  directly  contrary  to  the 
citizens*  own  common  sense.  Government,  Mr.  Chairman— undt  r  the  malignant 
influence  of  totalitarian  ideologues— has  gone  too  far.  When  the  majority  of  the 
people  in  a  democratic  country  oppose  a  policy— and  there  is  no  doubt  that  a 
majority  oppose  this  policy— it  is  extretnely  dangerou.s  to  carry  on  with  that 
policy  in  the  toce  of  such  opposition.  It  is  dangerous  for  many  reasons—the  most 
important  being  that  the  people  lose  confidence  in  their  government,  at  all  levels, 
among  all  branches.  And  can  you  blame  them?  The  people  whom  we  represent 
are  faced  with  the  extremely  distastefiiJ  prosi)ect  of  seeing  their  children  carted 
all  over  the  countryside  to  satisfy  the  wU'ms  of  some  sociological  hallucination. 

Let  us  not  be  so  stupid  as  to  delude  ounfelves  into  thinking  that  tliis  ludicrous 
policy  represents  any  attempt  at  "Quality  Education."  This  is  now  and  always 
has  been  a  false  assumption  and  an  extreaiely  dangerous  preoccupation.  The 
orthodox  ideology  of  busing  resembles  in  many  ways  the  worst  traits  of  our 
century^s  totalitarianism,  and  is  reminiscent  of  the  ^'relocation"  projects  which 
historically,  we  so  abhor, 

"Quality  Education"  cannot  be  achieved  by  such  means.  Busing  to  achieve  a 
"racial  balance*'  serves  only  to  introduce  friction  to  the  school  and  to  the  com- 
munity. It  is  destructive  of  education.  The  money  used  to  bus  could  obviously 
be  used  to  strive  toward  "quality  education"  through  buMding  improvements, 
teachers*  salaries,  equipment  purchase,  etc. 

Mr.  Chairman,  where  I  come  from,  in  the  4th  District  of  Kentucky,  a  great 
portion  of  the  black  people  I  talk  to — or  who  contact  my  office  about  this— don t 
like  it  any  better  than  anyone  else.  Hardly  anyone  wanw  his  children  bused 
just  to  fulfill  some  bureaucratic  or  high-handed  social  schem  ?. 

There  are  many  other  anoiments,  of  courKe:  argtiment>t  based  on  the  Consti- 
tution, on  the  1964  Civil  Rights  Act.  on  common  sense,  on  judicial  precedent,  and 
so  forth.  Some  of  these  are  set  forth  in  the  following  te^jJmony  by  Mrs  Jean 
Uuflfra  and  Mrs.  Joyce  Spond,  of  "SAVE  OTTK  COMMUM'^Y  SCHOOLS,  INC." 
of  Louisville,  Kentucky,  I  submit  this  testimony  at  this  time  and  urjse  the  rom- 
mittee*9  diligent  attention  to  it 

(The  above  mentioned  document  follows: ) 

Save  Our  Community  Schools,  Inc, 

Louisville,  Ky.,  February  1912. 

Save  Our  Community  Schools,  Inc.,  an  organization  formed  bv  and  for  parents 
and  taxpayers  of  Kentucky  are  opopsed  to  forced  busing  of  children  for  any 
reason  and  request  that  you  consider  mir  views  in  your  Committee  hearinjw 
on  H.  J.  Res.  620. 

The  Constitution  of  the  United  States  was  written  for  the  protection  of  all 
citizens,  without  regard  to  race,  creed,  color  and  national  origin.  If  it  is  unlaw- 
ful for  any  State  to  deprive  individuals  of  life,  liberty  or  property  then  like- 
wise it  is  unlawful  for  any  deiwrtment  .such  as  the  Health,  Education,  and  Wel- 
fare Department  of  the  United  Slate.s  Govennnent  to  threaten  to  withhold  our 
own  tax  money  from  our  pui)lic  school  system,  solelv  l)ecause  we  choose  to  believe 
that  the  Civil  Rights  Act  of  1964,  Section  401.B— means  exactlv  what  it  says, 
that  a  child  shall  not  be  placed  in  a  s<-hool  solely  on  the  basis  of  his  color.  As- 
signing a  child  to  a  school  in  order  to  achieve  n  mathematical  ratio  of  color  is 
just  as  wrong  as  assigning  a  child  to  a  school  in  order  to  segregate  a  particular 
race. 

How  can  we  l)e  obtaining  the  "protection'*  of  law  for  a  citizen  when  a  Slate  is 
ordered  to  take  from  hiiu  n  right  tvhi(»h  the  Federal  Courts  have  themselves  de- 
clare<l  to  be  a  Coastltutiow  1  Hght,  namely  the  right  not  to  have  his  school 
assignment  determined  on  the  basis  of  bin  race?  The  Constitution  provision 
for  equal  protection  of  the  laws'*  recently  rwiuiml  that  every  one  be  given 
this  right  and  now  does  this  same  Constitution  provision  require  that  this  riirht 
l)e  taken  away? 
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Forced  busing  of  children  beyond  their  neighborhood  school  is  un-democratic ! 
According  to  a  recent  iwll,  70%  of  the  American  people  are  oi>posed  to  forced 
busing.  Opposition  has  come  from  ever>'  race  represented  in  Auierica,  yet  th*i 
courts  continue  to  onier  forced  busing  in  public  school  systems  all  over  our 
country.  Democracy  means  that  the  majority  rules.  Does  76%  not  constitute  a 
majority?  We  find  it  very  difficult  to  teach  our  children  that  the  American  Gov- 
ernment is,  "for  the  iwople,  by  the  people  of  the  people",  when  many  of  our 
elected  officials  do  not  choose  to  follow  f\ie  will  of  the  peoi)le.  Are  we  to  l>elieve 
that  "all  men  are  created  equal"  except  those  wno  can  afford  private  schools? 
Is  the  freedom  of  choice  available  only  to  the  affluent  citizen?  It  would  appear 
that  the  rei'ent  court  rulinps  were  made  without  regard  to  the  will  of  tbe  ma- 
jority. Must  the  majority  submit  to  the  will  of  the  minority,  esiiecially  when 
this  minority  which  condones  forced  busing,  does  not  choo>e  to  follow  their  own 
laws,  in  that  many  of  their  children  attend  private  schools  in  order  to  escai)e 
forced  busing? 

The  cost  of  forced  busing  has  already  bankrupt  many  public  sc^^ool  systems 
throughout  the  United  States.  Many  that  are  not  as  yet  bankrupt  have  been 
forced  to  eliminate  textbooks  and  many  other  necessities  to  maintain  the  huge 
cost  of  unnecessary  forced  busing.  The  money  l>eing  spent  on  forced  busing 
could  and  should  be  used  to  give  a  better  educational  opjwrtunity  to  every  Ameri- 
can child.  These  monies  could  be  used  to  up-grade  the  ediucation  of  the  socially 
and  financially  deprived  children  by  providing  educational  oinKwtunities  that 
would  be  applicable  to  their  special  needs. 

By  instituting  forced  busing,  our  Federal  Courts  are  bankrupting  public 
sc'hool  systems  all  over  these  United  States  and  dett  »iorating  the  quality  of 
education  available  to  every  American  child. 

It  is  the  duty  of  all  American  taxpayers  to  help  sui>i>ort  public  education  and 
most  of  ns  do  this  \villingly,  but  with  this  duty  we  want  to  assume  part  of  the 
responsibility  in  determining  that  this  money  is  si>ent  wisely.  Since  the  majority 
of  American  people  are  opiK>se<l  to  forced  busing  and  do  not  believe  that  it  is  a 
wise  expenditure,  our  elected  officials  should  take  appropriate  steps  to  assure 
us  that  in  the  future  our  tax  money  will  not  be  wasted. 

You  are  now  in  a  position  to  give  to  the  American  people  the  assurance  for 
which  they  have  been  asking— that  educational  appropriations  of  tax  money 
be  used  for  education,  and  that  no  child  be  required  to  attend  a  school  solely 
on  the  basis  of  his  color.  We  urge  you  to  do  everything  possible  to  see  that  this 
Lent  Constitutional  Amendouent  is  adopted. 
Sincerely, 

Joyce  Spond,  President. 
Jkan  Ruffba,  Secretary, 

In  the  foregoing  testimony,  Mr.  Chairman,  the  passage  of  H.j.  Res.  620— a  con- 
stitutional amendment  to  bar  busing  solely  to  achieve  "racial  balance" — is  advo> 
cated.  I  agree  with  this  and  7  continue  to  advocate  passage  of  H.J.  Res.  620  as 
the  best  and  most  positive  means  by  which  to  settle  this  question. 

It  has  been  said  that  to  pass  a  constitutional  amendment  to  prohibit  such 
busing  is  like  "using  a  cannon  to  kill  a  mosquito."  Mr..  Chairman,  this  issue  is 
not  a  "mosquito"  to  the  people  I  represent,  nor  to  me — though  it  bugs  us  very 
much.  The  courts  are  virtually  unchallenged  now  when  they  issue  their  destnic- 
tive  dicta.  It  is  up  to  us  to  make  sure  that  this  judicial  lunacy  ceases  once  and 
for  all.  And  the  surest  way  to  this  end  is  the  decisive  action  contained  in  Con- 
gressman Lent's  proposed  amendment.  Those  who  argue  that  th»-  Constitution 
*hould  not  be  changed  for  "light  and  transient  reasons"  are  co-^i^eot.  This  is  not 
a  light  or  transient  rea;;on.  The  courts  have  perverted  the  ^Constitution  and 
the  most  effective  way  of  bringing  it  right  is  the  way  which  Congressman  Lent 
and  those  of  us  who  have  signed  the  Discharge  Petition  have  chosen.  I  would 
hope,  Mr.  Chairman  and  members  of  the  Committee,  that  the  Discharge  Petition 
will  not  be  needed— as  do  most  of  you.  I  v/onld  hoi)e  that  yon — this  Committee — 
will  report  the  proposed  amendment  out  with  a  favorable  recommendation. 


The  Association  of  the  Bar  of  the  City  of  New  York,  CoNfMiTTEE  on 

FKDI-niAI.  liEOlSLATION  ON  THE  ANTI-BUSING  OR  PUPIL  ASSIGNMENT  AMENDMENT 

There  has  now  oome  before  the  House  Judiciary  Committee  a  proposal  to 
amend  the  Constitution,  apparently  to  prohibit  busing  for  the  sake  of  achieving 
integration  or  racial  balance  in  schcols.  The  proposed  a  mend  meat. ^  which  we 
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think  is  actually  of  broader  application,  has  been  set  forth  in  H  J.  Res.  620,  which 
describes  it  as  "an  amendment  to  the  Constitution  of  the  United  States  relative 
to  neighborhood  schools".  It  reads  as  follows : 

"Section  1.  No  public  school  student  shall,  because  of  his  race,  creed,  or  color 
be  assigned  to  or  required  to  attend  a  particular  school. 

"Sec.  2.  Congress  shall  have  the  power  to  enforce  this  article  by  appropriate 
legislation." 

We  strongly  owwse  this  amendment  In  part  we  oppose  it  because  we  disagree 
with  the  social  policy  Boufs^t  to  be  effectuated.  In  our  view,  the  eliminaUon  of 
racial  discrimination  remains  a  paramounc  goal  of  national  policy,  not  to  be 
diluted.  The  pr<q[>osed  amendment  would  significantly  impede  progress  toward 
that  goal.  In  part  we  expose  this  amendment  because,  even  if  one  did  accept 
the  underlying  policy,  it  is  imprc^r  to  amend  our  national  Constitution  to  deal 
with  pupil  assignments  and  transfers.  The  proposed  amendment  does  not  address 
itself  to  such  general  issues  as  race  relations,  which  are  indeed  of  Constitutional 
dimension,  but  instead  plucks  out  and  condemns  a  particular  remedy  which  has 
been  used  in  abating  the  effects  of  segregation. 

In  addition,  the  draftsmen  have  either  not  thought  through  their  problems 
or  have  sought  covertly  to  undermine  much  of  Brown  v.  Board  of  Education,  347 
U.S.  483  (1964).  They  have  prepared  an  amendment  which  would  so  impair  the 
remedies  available  to  Federal  courts  as  to  seriously  impede  the  whole  Integra- 
tion  process  which  was  set  in  motion  by  Brown.  They  have  also  propcwed  a  Fed- 
eral restraint  on  the  local  control  of  education  which  appears  to  go  well  beyond 
their  own  stated  objectives. 

For  all  these  reasons,  we  oppose  the  proposed  amendment  and  urge  that  it  be 
defeated. 

1.  THE  SUBJECT  OP  THE  PROPOSED  AMENDMENT  18  TOO  PAKTICULAB 
TO  BE  XlVOLtTDED  IN  THE  C0N8TITDTI0N 

The  Constitution  of  the  United  States  establishes  a  structure  of  government 
and  lays  down  the  broad  principles  which  underlie  that  structure  and  the  rela- 
tionship of  government  to  the  people.  The  Constitutional  amendment  process 
should  meet  the  same  standard  and  be  used  only  where  equally  broad  principles 
are  concerned.  It  should  not  be  utilized  for  the  promulgation  of  mere  codes  of 
conduct,  better  left  to  statutory  regulation.  Since  it  is  stWX  "a  constltutltm  we 
are  expounding,"*  Congress  should  be  very  alert  against  any  temptation  to 
trivialize  that  Constitution  by  overly  particular  provisions  better  left  to  legis- 
lation. 

Though  an  amendment  might  well  be  of  Constitutional  dimension  if  it  dealt 
with  the  <»ntire  relationship  between  races  or  with  the  broaa  question  of  racial 
segregation  In  public  education,  the  proposed  amendment  does  not  rise  to  the 
level  of  generality  appropriate  for  Inclusion  In  the  Constltuticm. 

The  Federal  courts  have  attempted  to  implement  the  mandate  of  Brown 
through  a  variety  of  remedies,  from  requiring  local  school  boards  to  submit  Inte- 
gration plans  for  Judicial  approval  to  Injunctions  against  acts  constituting  covert 
segregation,  to  affirmative  direction  of  specific  steps,  to  be  taken  by  local  authori- 
ties, to  deal  with  specific  problems  of  school  Integration.  Of  these,  busing  Is  only 
one  such  remedy,  though  a  potentially  Important  one.  It  has  received  notoriety 
because  the  Supreme  Court  has  permitted  It  to  be  used  recentiy  by  a  District 
Court  to  deal  with  problems  In  Integrating  a  North  Carcdina  school  district 
Sfwann  v.  Charlotte-Mecklenhurg  Bd,  of  Edua,  402  U.S.  1,  2^1  (2971).  Never- 
theless, It  remains  only  a  particular  remedy,  which  may  be  and  has  been  used  to 
deal  with  one  facet  of  a  fundamental  Issue,  not  with  the  fundamental  <ssue  It- 
self. Unless  the  nation  wishes  to  reverse  Brown,  or  to  modify  the  Fourteenth 
Amendment,  the  proper  course  Is  to  deal  with  the  Issues  raised  by  the  CharMte- 
Mecklenburg  case  in  the  courts  and  through  legislation. 

It  is  true  that  the  constitutionality  of  such  legislation,  possibly  Including  the 
so-called  anti-busing  bills  and  riders  now  before  Congress,  has  been  8om*»what 
beclouded  by  the  differences  between  the  Justices  of  the  Supreme  Court  In  the 
voting  age  case,  Oregon  v.  Mitchell  400  U.S.  112  (1070),  and  the  unclear  conse- 
quences of  Katzenback  v.  Morgan,  384  U.S.  041  (1966),  which  In  dictum  Indicated 
that  Congn»8s  could  expand  the  Equal  Protection  Clause  by  legislation  but  could 
not  contract  It.  Nevertheless,  the  Supreme  Court  has  not  yet  ruled  that  Federal 


>  McCuUodi  V.  Maryland,  17  U.S.  (4  Wheat)  316,  407  (1819). 
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legislation  dealing  with  such  problems  is  unconstitutional.  Recent  Supreme 
Court  decisions  have  indicated  that  State  legislation  prohibiting  affirmative  ac- 
tion to  remedy  racial  imbalance  in  public  schools  is  vulnerable  to  attack  under 
the  Fourteenth  Amendment*  Since  to  a  significant  extent  Federal  legislation 
might  concern  the  use  of  Federal  funds,  rather  than  definition  of  the  Equal  Pro- 
tection Clause,  the  issues  may  well  be  different  One  cannot  now  say  that  Fed- 
eral legislation  would  be  unconstitutional  or  inadequate  to  deal  with  such  prob- 
lems as  the  issue  of  busing. 

Even  if  Federal  legislation  were  inadequate  to  deal  with  busing,  however,  re- 
sort to  the  Constitution  should  still  not  be  had  in  order  to  pluck  out  a  particu- 
lar remedy.  If  the  nation  should  now  choose  to  circumscribe  its  commitment  to 
integration  of  the  schools— and  we  would  strongly  oppose  such  a  decision — the 
underlying  issues  must  be  faced  openly.  The  proposed  amendment  does  not  do 
so  and  it  does  not  clearly  solve  any  identifiable  issue.  It  would,  however,  clutter 
the  Constitution  and  interfere  with  the  process  of  raticmal  Constitutional  deci- 
sion which  characterizes  our  judicial  system  at  its  best 

n.  INTERPBETATION  OP  THE  PROPOSED  AMENDMENT  AND  RELATED  DRAFTING  PROBLEMS 

It  may  be  observed  that  the  proposed  amendment  makes  no  reference  to  busing 
or  neighborhood  schools,  but  bars  school  assignments  and  attendance  requirements 
intended  to  achieve  a  result  involving  race,  creed  or  color  Conceivably,  proponents 
of  the  amendment  might  therefore  argue  that  it  does  no  more  than  enshrine  in 
particular  language  with  respect  to  education  the  general  import  of  the  Four- 
teenth Amendment,  that  the  Constitution  must  be  "color-blind.'*  If  this  were  so, 
then  the  amendment  would  be  redundant  at  best  It  would  add  nothing  to  the 
Constitution  exc^t  possibly  confusion.  In  any  event,  such  a  reading  would  be 
implausible.  While  there  has  been  a  good  deal  of  language  in  court  opinions  sug- 
gesting that  the  Constitution  does  indeed  require  pupil  assignment  to  be  made 
without  regard  to  race,'  it  is  now  abundantly  clear  that  courts  are  not  only  per- 
mitted but  indeed  required  to  act  affirmatively  to  remedy  past  segregation,  even 
to  the  extent  of  decrees  prescribing  pupil  attendance,  faculty  assignment,  etc,, 
with  an  eye  toward  establishing  a  more  equal  racial  balance.*  Moreover,  a  number 
of  State  courts  have  since  Brotrn  upheld  the  power  of  responsible  officials  to  act 
affirmatively  in  correcting  racial  imbalance,  even  where  not  necessarily  result- 
ing from  de  jure  "State  action'*  segregation  of  the  type  proscribed  in  Broum.^ 
Such  remedial  measures  obviously  cannot  l>e  taken  unless  the  factor  of  race 
can  be  considered  as  one  of  the  factors  governing  such  assignment.* 

In  addition,  government  actions  in  employment,  housing,  zoning,  and  school 
site  selection  have  deprived  many  blacks  of  any  choice  as  to  where  they  lived 


'North  Carollun  State  Bd.  of  Bduc.  v.  Swann.  402  U.S.  43  (1071)  :  Lee  r.  Nyquiut.  318 
P.  Sunp.  710  (W.D.N.Y.  1070).  affirmed  without  opinion,  402  U.S.  935  (1971).  The  North 
Carolina  caRf»  \n  dlscnssed  in  footnote  6.  infra. 

*K.f!..  In  Alexander  v.  HolmeH  County  Bd.  of  Educ.  396  U.S.  19.  21  (1969).  the  court 
characterized  Its  aim  as  a  "totally  unitary  Rchooi  nystem  for  all  eligible  pupils  without 
(1954).  It  spoke  of  the  need  to  deterinlne  admission  to  puhllc  schools  "on  a  nonraclal 
regard  to  race  or  color,  *  and  In  Brown  v.  Board  of  Educ.  of  Topeka.  349  U.S.  294,  298 
(1954),  It  spolce  of  the  need  to  determine  admission  to  public  schools  "on  a  nouraclal 
basis  Cf.  Brings  v.  Elliott.  132  P.  Supp.  776.  777  (E.D.8.C.  1955)  :  'The  Constitu- 
tion .  .  .  does  not  requirp  intefn-atlon.  It  merely  forbids  discrimination.*' 

•E.K..  United  States  v.  Montgomery  County  Bd.  of  Educ,  395  U.S.  225  (1969)  ;  Green  v. 
School  Bd.  of  New  Kent  County.  391  U.S.  430  (1968)  :  Singleton  v.  Jackson  Munlc.  School 
Wst..  348  F.  2d  720.  730  (5th  CIr.  1965)  ;  Kemn  v.  BeasFey,  352  F.  2d  14,  21  (8th  CIr. 
1065):  Hpbson  v.  Hansen.  269  F.  Supp.  401  (D.D.C.  19^7),  ard  sub  nom.  Smuch  v. 
Hohson,  408  F.  2d  175  (D.C  CIr.  1960). 

»  E.ff.,  Gulda  V.  Board  of  Educ.  of  City  of  New  Haven.  26  Conn.  Sup.  121,  213  A.  2d  843 
(1965)  :  Jackson  v.  Pasadena  City  School  Dlst..  31  Cal.  Rptr.  606.  382  P.  2d  878  (1963)  ; 
Booker  v.  Board  of  Educ.  of  Plalnfleld.  45  N.J.  161.  212  A.  2d  1  (1965)  :  Balaban  v.  Rubin. 
20  App.  Dlv.  2d  4.38.  248  N.Y.S,  2d  574  (2d  Dep't),  affM,  14  N.Y.  2d  193.  190  N.E.  2d  375, 
cert.  den.  379  U.S.  881  ( 1964) . 

•In  North  Carolina  State  Bd.  of  Educ.  v.  Swann.  402  U.S.  43  (1971),  the  court  upheld 
a  lower  court's  injunction  against  enforcement  of  a  North  Carolina  statute  which  was 
similar  In  terms  to  the  proposed  amendment.  althoUf(h  also  containing  a  specific  prohibition 
again Kt  "involuntary  busing".  Although  the  Constitution  insue  fs  of  course  different 
where  a  Constitutional  amendment  (or  even  an  Act  of  Congress)  Is  concerned,  w*  believe 
the  court's  logic  Is  persuasive  : 

The  legislation  before  us  flatly  forbids  assignment  of  any  student  on  account  of 
race  or  for  the  purpose  of  creating  a  rarlal  balance  or  ratio  in  the  schools  .  .  .  Just  as 
the  race  of  students  must  be  considered  iu  determining  whether  a  constitutional 
violation  has  occurred,  so  nlso  must  race  be  considered  In  formulating  a  remedy.  To 
forbid,  at  this  stagp.  all  assignments  made  on  the  basis  of  race  wou!(f  deprive  school 
authorities  of  the  one  tool  absolutely  essential  to  fulfll1m«nt  of  their  constitutional 
obligation  to  eliminate  existing  dual  school  systems  (Id.  at  45-46.) 
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and,  It  may  be  suggested  that  this  has  ^required"  that  they  ''attend  a  particular 
school."  This  has  been  the  effect  of  the  "neighborhood  school."  It  may  be  argued 
that  a  court  might  interpret  the  proi)osed  amendment  as  merely  afiirming  the 
Supreme  Court's  determination  that  such  enforced  segregation  may  be  overcome 
by  assignment  of  pupils  to  schools  outside  their  neighborhood.  We  do  not  think 
that  this  would  be  the  probable  interpretation  ol  the  amendment.  Rather,  it 
would  in  all  likelihood  be  inten>reted  in  such  a  way  as  to  absolve  from  constitu- 
tional infirmity  the  assignment  of  pupils  to  the  schools  closest  to  their  homes. 
But  if  Congress  is  to  be  asked  to  make  this  far  reaching  judgment,  it  should  be 
presented  with  language  which  fairly  presents  the  issue,  rather  than  words 
which  are  susceptible  of  different  interpretations. 

Scope  of  the  Amendment 

Having  asserted  that  the  proposed  amendment  would  indeed  change  existing 
Constitutional  law,  we  think  it  most  imiwrtant  to  emphasize  the  magnitude  of 
that  change, 

A.  Busing,--We  note,  first  of  all,  that  th\i  amendment  would  have  no  effect 
whatsoever  on  the  vast  majority  of  those  students  who  are  trans^wrted  every 
school  day  by  bus  to  their  schools  and  home  again,^  Such  busing  takes  place  for 
a  whole  host  of  reasons  unrelated  to  racial  segregation — and  while  doubtless  re- 
garded as  an  inconvenience  by  many  who  must  avail  themselves  of  it,  it  does  not 
rise  to  an  affront  of  Constitutional  dimension, 

B.  Busing  of  White' Students  into  ''Black*'  ISchools. — ^Tilins{)ortation  of  white 
students  (who  would  ordinarily  attend  schools  more  or  less  in  their  own  ''neigh- 
borhoods") by  bus  to  schools  in  which  minority-group  students  (black  or  other- 
wise) predominGt**  is  apparently  the  principal  "evil"  sought  to  be  prohibited  by 
the  proposed  amendment.  We  think  it  clear  that  the  amendment  would  indeed 
have  that  effect.  (We  note,  in  i)assing,  that  in  some  cases  involving  various  tyi)es 
of  affirmative  "desegregating"  actions  the  courts  have  stated  that  racial  balance 
was  not  the  only  factor  involved,  though  obviously  an  important  one.*  *-  are 
therefore  assuming  for  the  sake  of  this  discussion  that  the  franiers  of  ■  no- 
posed  amendment  would  intend  it  to  prohibit  any  pupil  assignment  in  which  race 
was  a  factor,  not  just  those  in  which  it  was  the  only  factor.) 

C.  Re-assignment  of  Minority-Group  Studctits  to  "White"  Schools. — We  thinlv 
it  important  to  note,  however,  that  the  amendment  would  apparently  also  pro- 
hibit the  assignment  (whether  accompanied  by  busing  or  not)  of  minority-group 
students  (whether  black,  Puerto  Rican,  Mexican-American  or  whatever)  to 
schools  in  which  the  majority  of  students  are  not  of  that  group,  if  such  assign- 
ment were  shown  to  be  wholly  or  even  partly  based  on  factors  of  race  or  color. 
More  than  that,  we  interpret  the  amendment  as  even  prohibiting  the  operation 
of  any  vohintary  or  "free-choice"  plan  in  which  niinority-gronp  students  are 
merely  given  the  option  of  attending  such  a  school.  (Since  the  amendment  says 
that  no  public  school  student  shall,  because  of  his  race  or  color,  be  "assigned 
to  or  required  to"  attend  a  particular  school,  we  conclude  that  the  words  "as- 
signed to"  must  be  intended  to  cover  even  a  voluntary  assignment — since  other- 
wise they  would  be  redundant.)  Thus,  even  the  palliative  measures  with  which 
the  States  of  the  de<p  South  sought  to  stave  off  the  full  effect  of  Brown^  would, 
under  the  proposed  amendment,  be  not  simply  non-required — but  actually 
forXddaen. 

D.  Other  Methods  of  Achieving  Racial  Balance. — While  busing  is  apparently 
the  principal  sore  spot,  it  is  far  from  Uie  only  method  which  has  been  used  to 
redistribute  pupils  to  c  ract  racial  imbalance.  Other  techniques  include  the 
use  of  "Princeton  plpns"  (or  "pairing"),  the  redrawing  '»f  district  line©,  selec- 
tion of  sites  for  new  schools  with  an  eye  toward  racial  composition,  and  the 
like.  Each  of  these  tec^^'^lques  does  indeed  look  tow^ard  an  increased  mingling  of 
the  races  in  the  classroo^n  but  none  neces.sarily  involves  busing  students  for  long 
(or  even  short)  distances  to  school.  Each  of  these  techniques  has  been  previously 
utilized  with  judicial  approval;'^  each  would  presnimably  be  forbidden,  under 


^Chl(»f  Justice  Burger,  in  Swnnii  v,  Charlotte-Mecklenburg  Bd.  of  Educ.  402  U,S,  1, 
29  (1971).  puts  the  figure  at  eighteen  million  (nuproxlmntely  399?'  of  the  nation's  public 
school  children)  for  the  year  1909-70. 

« E.g.,  Oulda  V,  Board  of  Eduo,  of  City  of  Now  Hav^n,  supra,  note  5 :  Schnepp  v, 
Donovan.  43  MIsc,  2(1  017,  252  N.Y,S.  2d  r>43  (Sup,  Ct.  1004). 

•E.g.,  Green  v.  County  School  Board  of  New  Kent  County,  391  U.S.  430  (1908). 

^'  of  Educ,  of  Citv  School  Dlst,  of  New  Rochelle,  191  T,  Supp,  181 

(S.D.N.Y.  19M)  :  Addabbo  v,  Donovan,  22  App.  Dlv.  2d  383.  250  N.Y.S.  2d  178  (2d  Dep't). 
air  d  mem..  10  N.Y.  2d  010,  200  N.B.  2d  112,  cert.  den.  382  U.S,  905  (1965),. 
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the  proposed  amendment,  since  each  has  as  one  of  its  aims  the  eventual  assign- 
ment of  pupils  to  a  particular  grade  in  a  particular  school  in  part  because  of 
race  or  color.  In  short,  we  think  the  proposed  amendment  in  its  present  form 
could  be  interpreted  to  prohibit  any  official  action  (whether  by  the  executive, 
legislature  or  judiciary)  at  any  level  of  government  (local.  State,  Federal) 
which  has  as  one  of  its  aims  the  ehniination  or  reduction  of  racial  imbalance 
within  the  public  school  system.  It  is  difficult  to  see  how  any  remedial  decree 
under  Brown  could  ever  again  be  framed,  if  the  amendment  were  to  be  adopted 
in  its  present  form. 

Alternative  drafts  should  be  rejected 

The  above  discussion  might  suggest  that  the  amendment  should  be  acceptable 
if  more  carefully  drawn  to  permit  some  of  the  practices  just  discussed.  We  be- 
lieve that  no  such  revision  can  make  it  acceptable  without  causing  the  measure 
to  fall  short  of  the  effect  intended  by  its  sponsors- 

A.  Amendment  to  Prohibit  ''Harmful"  Busing. — The  amendment  might  be  a  re- 
cast so  as  to  prohibit  at  least  any  compulsory  busing  of  students  which  would  be 
of  such  magnitude  as  to  risk  the  health  of  the  children  involved,  or  significantly 
impinge  on  their  education.  Since  these  are  precisely  the  limiting  factors  already 
noted  by  Chief  Justice  Burger  in  his  opinion  for  a  unanimous  court  in  the 
^loann  Case,"  however,  such  an  amendment  would  add  imthing  at  all  to  the 
Constitution  and  should  be  t  ejected  for  that  reason. 

B.  Amendment  to  Prohibit  Compulsory  Busing. — It  might  also  be  possible  to 
frame  an  amendment  so  as  to  prohibit  only  compulsory  pupil  reassignment  in- 
volving bus  transportation — whether  of  white  students  to  a  "black"  school  or 
vice  versa.  Such  a  ''neighborhood  school"  amendment  would  not  prohibit  the 
"free-choice"  plans  discussed  above.  We  think  it  should  be  rejected  for  the 
following  reasons : 

1.  Such  an  amendment  could  stiP  be  held  to  prohibit  the  redrawing  of  district 
lines  or  the  pairing  of  schools,  ulicrever  busing  would  be  involved — even  if 
bulging  would  have  been  reiiuired  of  such  students  in  the  absence  of  such  a  plan. 
It  would  thus  be  imiwssible  to  conect  even  intentional  segregation-by-gerry- 
mander in  any  case  where  the  distances  involved  are  great  enough  to  necessitate 
busing  for  some  students. 

2.  Far  more  importantly,  the  proposed  amendment  even  in  such  a  narrow  form 
would  exalt  one  suppoM?d  basic  principle  of  relatively  recent  emergence  and 
dubious  imi)ortance — the  "neighborhood  school*' — over  another  principle  which 
was  perhaps  al.so  late  in  achieving  recognition  but  is  to  us  of  unquestioned  high 
importance:  the  prohibition  of  invidious  racial  discrimination — particularly  by 
segregation — in  the  operation  of  our  nation's  public  schools.  Judicial  reports 
indicate  clearly  that  courts  of  an  earlier  day  were  only  too  ready  to  sacrifice  any 
supposed  principle  of  the  "neighborhood'*  school  whenever  the  plain tifl^  was  a 
Xegro  child  seeking  the  right  to  attend  a  neighborhood  (white)  school  instead 
of  a  distant  (black)  one."  More  than  one  writer  has  pointed  out  that  the  recent 
burgeoning  of  devotion  to  neighborhood  schools  has  been  largely  the  result  of 

>M7«t  and  has  been  most  evident  in  those  localities  (North  and  South)  where 
residential  segregation  also  is  the  rule."  In  those  pp-ts  of  the  South  where  resi- 


"Swnnn  v.  Chanotte-MecklenblirR  Bd.  of  Bduc,  402  U.S.  1.  30-31  (1971). 
"E.g,  Damei'on  v.  Bayless,  14  AHz.  180  {1912):  Cory  v.  Carter,  48  Ind.  327  (1874)  ; 
UobertH  v.  Boston.  59  Mass.  198  (1849)  ;  Lehew  v.  Brummell,  103  Mo.  546  C1890)  ;  People 
ex  rel.  Dietz  v.  Easton,  13  Abb.  Pr.  Rep.  n.s.  fN.Y.l  159  (1872). 

"District  Judpe  Bohanon  observed  as  follows  In  Dowell  v.  School  Bd.  of  Okla.  City,  244 
F.  Snpp.  971.  977  (W.D.  Okla.  1905)  : 

"During  the  porlod  whon  the  schools  were  operated  on  a  completely  segregated  basis, 
state  InwH  and  board  policies  required  that  all  pupils  attend  a  scnooi  serving  their 
race  whlcu  necesRitated  pupils  bypassing  schools  located  near  their  residences  and 
traveling;  conKlderahlo  distances  to  attend  schools  In  conformance  with  the  racial 
patterns.  After  the  Brown  decision  and  the  Board's  abandonment  of  Its  dual  zone 
policy,  a  minority  to  majority  transfer  plan  was  placed  In  effect,  the  express  purpose 
of  which  was  to  enable  pupils  to  transfer  from  the  schools  located  near  their  resi- 
dences, I.e..  the  neighborhood  school,  In  order  to  enroll  In  schools  traditionally  serving 
pupils  of  their  race,  and  located  outside  their  Immediate  neighborhood.  .  .  .  Thus,  It 
appears  that  the  nelght>orhood  school  concept  has  been  In  the  past,  and  continues  In 
the  present  to  be  expendable  when  segregation  Is  at  stake.'* 
8e<»  pcnernlly  Welnborp.  Kace  and  Place — A  Legal  Hlstorv  of  the  Nelghlwrhood  School 
(U  S  Gov't  Printing  Office  1967).  An  example  of  the  prevailing  attitude  can  he  found  In 
McSwaln  v.  County  Bd.  of  Bkluc.  104  F.  Snpp.  861  (E.D.  Tenn.  1952),  rev'd  (post-Broton) , 
214  F.  2d  131  (6th  Cir.  1954),  where  the  Negro  plaintiffs,  who  resided  within  walking 
distance  of  the  whlti*  high  school,  were  required  to  travel  by  bus  to  a  Negro  school  located 
nineteen  miles  away.  The  court  noted  that  the  trip  took  only  forty  minutes,  over  a  "fine 
highway  .  Id.  at  870, 
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dential  patterns  did  not  facilitate  segregation-by-neighborhood-school,  no  aver- 
sion to  busing  (particularly  for  black  children)  was  evident  on  the  part  of  the 
authorities,  even  after  Brotcn." 

We  do  not  think  that  Congress,  in  approaching  these  proposals  for  amend- 
ment, can  be  oblivions  to  such  considerations.  We  are  ready  to  concede  that 
many  men  and  women  of  good  will  are  opposed  to  "forced  busing",  not  because 
of  any  con.scious  racial  bias,  but  because  of  the  disadvantages  to  which  the 
bused  children  will — they  feel — be  subject.  Yet  we  also  cannot  ignore  the  fact 
that  "disadvantaged"  schools,  if  they  are  such  are  so  because  of  decades  of 
wilful  neglect  and  conscious  discrimination  (both  dc  facto  and  de  jure),  and 
that  even  the  sacred  "neighborhood"  residentia]  patterns  are  frequently  the 
product  of  years  of  discriminaitory  practices,  both  official  and  unofficial." 

III.  THE  PROPOSED  AMENDMENT  IS  INCONSISTENT  WITH  THE  BASIC  PRINCIPLES  OF 

AMERICAN  S0C7IETY 

The  foregoing  discussion  leads  to  the  conclusion  that  the  proposed  amendment, 
though  ostensibly  aimed  only  at  a  particular  remedy,  threatens  the  basic  prin- 
ciple of  Brown  v.  Board  of  Education.  This  principle,  unlike  the  one  ostensibly 
aimed  at  by  the  amendment,  is  indeed  one  .of  Constitutional  dimension.  But  we 
believe  it  clear  that  the  nation  cannot  and  must  not  retreat  from  its  efforts  to 
afford  equal  access  to  public  education.  The  amendment's  sponsors  impliedly 
acknowledge  the  strength  of  Brown  v.  Board  of  Education  by  not  launching  a 
direct  attack.  Nevertheless,  the  attack  is  there  and  must  be  repelled. 

It  may  be  that  to  choose  between  "forced  busing"  and  perpetuation  of  seg- 
regation both  dc  facto  and  de  jure  is  to  choose  between  two  evils.  If  so,  we  be- 
lieve that  the  "evil  of  forced  busing  is  much  the  lesser  of  the  two—that  far 
greater  evil  would  flow  from  an  official  declaration,  at  the  highest  level  possible 
in  our  .system  of  government,  that  only  very  limited  steps  (if  any)  may  hence- 
forth be  undertaken  to  undo  the  effects  of  one  hundred  years  of  conscious  effort 
by  the  white  community  to  keep  black  people  ignorant  and  invisible. 

CONCLUSION 

The  proposed  amendment  should  and  must  be  rejected. 
Respectfully  submitted  M'^rch  15,  1972. 

Sheldon  H.  Elsen, 

Chairman, 
(And24otiiers). 


Statement  of  Church  in  Society  and  Christian  Education  of  the  Christian 
Church  (Disciples  of  Christ) 

This  testimony  is  presented  by  the  departments  of  Church  in  Society  and 
Christian  Education  of  the  Christian  Church  (Disciples  of  Christ),  a  Protestant 
denomination  of  some  1,300,000  members.  The  policy  statements  on  which  this 
testimony  is  based  are  approved  by  its  General  Assembly  which  in  1971  included 
5,000  voting  delegates.  More  than  one-lmlf  of  those  delegates  are  lay  members 
of  local  congregations.  While  no  church  statement  can  pretend  to  speak  for  all 
church  members,  it  is  important  to  realize  that  our  policy  statements  are 
approve  by  a  wide  cross-section  of  laity  and  clergy. 

In  1954  the  Christian  Church  voted  to  "approve  and  commend  the  decision 
of  the  Supreme  Court  concerning  racial  segregation  in  the  public  schools."  In 
1963  the  church  again  voiced  its  support  for  the  "racial  integration  of  all 
schools."  and  ii4  October.  1971,  meeting  in  Louisville.  Kentucky  when  the  issue 
of  school  busing  was  being  everywhere  discussed,  the  General  Assembly  of  the 
Christian  Church  stated  its  concern  and  support  for  public  education  in  this 
country.  As  part  of  that  resolution  the  church  urged  its  members  and  all  citi- 
ssens  to  support  "programs  designed  to  overcome  racial  imbalance  and  thus  better 
prepare  children  and  youth  of  all  races  for  living  in.  an  open  society.  Such 
programs  include  busing  of  students.  redistricUng  of  schools  and  transfer  of 
teachers." 


i*E.g.,  Shuttlesworth  v.  Birmingham  Bd.  of  Educ,  162  P.  Supp.  372  (N.D.  Ala.),  alTd 
per  curiam,  358  U.S.  101  (1958). 

«Cf.  Joneu  V.  Mayer.  392  U.S.  409  (1968);  ShMly  v.  Kraemer.  884  U.S.  1  (1948)  ; 
Buchanan  v.  Warley.  245  U.S.  60  (1917).  See  th-  dlscusalon  In  Swann  v.  Charlotte- 
Mecklenburg  Bd.  of  Educ.  402  U.S.  1,  20-21  (1971)  ;  see  also  Weinberg,  op.  cit.  note  18 
auprn.  at  40-53.  72-75. 
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In  addition  to  noting  this  specific  statement  of  5,000  of  our  church  lay  and 
clerical  leaders  in  support  of  busing  as  one  legitimate  technique  for  improving 
the  educattiou  offered  in  our  public  schools,  we  would  like  this  Committee  to 
consider  the  following  facts : 

1.  No  one  is  seriously  suggesting  that  busing  be  eliminated  for  public  school 
children  in  our  country.  Eighteen  million  children  are  bused  every  day  to  school 
now — 40%  of  the  nation's  school  children.  Without  the  bus  millions  of  rural 
school  children  would  be  denied  an  opportunity  for  good  public  education.  The 
decision  to  close  one-room  schools  and  bus  children  to  county-seat  towns  was 
not  reached  without  controversy..  But  the  decision  was  made  that  busing  was 
necessary  to  improve  the  quality  of  education  available  to  our  children. 

The  issue  thus  becomes  clear.  If  a  25  mile  bus  ride  provides  better  education 
for  a  child  in  rural  Montana,  does  a  25  block  bus  ride  improve  the  educational 
opportunity  for  a  poor  or  a  black  or  brown  or  white  chi!a  ia  Indianapolis  or 
San  Antonio? 

Research  in  what  produces  quality  ed^ication  unfortunately  has  not  yet  pro- 
duced many  conclusions  on  which  we  can  all  agree.  But  one  fact  has  been  re- 
affirmed repeatedly.  Children  from  economically  deprived  families  placed  in  a 
classroom  with  children  representing  an  economic  cross-section  of  community 
significantly  improve  their  test  scores.  The  children  from  higher  income  families 
in  that  classroom  <lo  not  show  any  slowdown  in  tiieir  learning  progress.  Since 
test  sscores,  whatever  their  limitations,  continue  to  be  used  as  one  measure  of 
quality  education,  it  is  clear  that  classrooms  with  children  of  varying  economic 
backgrounds  are  the  best  approach  presently  available  to  offer  a  hope  of 
educational  achievement  to  all  children. 

Of  course  we  need  to  experiment  with  many  other  approaches  for  improving 
the  quality  of  education  available  to  all  students.  But  at  the  moment,  an  eco- 
nomic mix  in  the  classroom  which  will  certainly  require  busing  in  some  situations, 
is  a  proven  way  of  offering  such  educational  opportunities  now. 

2.  Secondly,  we  remind  the  members  of  this  Committee  that  American  public 
education  has  always  claimed  to  tiave  two  related  but  distinct  objectives.  The 
first  has  to  do  with  the  teaching  of  certain  skills— the  traditional  three  R's 
plus  some  oth'^r  needed  learnings.  The  seco'^d  objective  is  to  com^iOnicate 
certain  public  values  and  traditions  on  which  our  nation  is  built.  Among  these, 
none  is  more  important  than  the  equality  of  all  persons  without  regard  to  race 
or  religion. 

All  of  us  concerned  with  public  education  must  ask  how  such  a  concept  of 
equality  can  best  be  taught.  While  a  racially  integrated  classroom  does  not 
automatically  produce  racial  understanding.  It  clearly  can  be  a  positive  force 
for  such  understanding.  When  programs  such  as  busing  are  proposed  to  racially 
integrate  schools,  these  properly  should  be  seen  as  providing  the  climate  in 
which  the  American  commitment  to  racial  equality  can  be  better  taught. 
Rocially  segregated  schools,  whether  de  jure  or  de  facto  provide  an  inferior 
climate  to  teach  American  values. 

3.  The  third  fact  which  we  would  call  to  the  attention  of  this  Committee 
comes  out  of  experience  of  millions  of  black  Americans.  They  know  full  well 
that  busing  has  gone  on  in  this  country  for  generations.  Black  parents  have 
paid  taxes  so  that  white  children  could  be  bused  past  their  neighborhood  school 
to  a  more  distant  white  school.  And  in  other  communities  black  children  were 
bused  past  their  neighborhood  school  to  a  more  distant  black  school.  A  great 
many  supporters  of  the  neighborhood  schools  have  come  to  that  position  rather 
belatedly. 

Yet  in  spite  of  such  attitudes,  the  Congress  and  thf  courts  of  America  have 
given  leadership  in  making  real  the  nation's  commitment  to  overcome  ';eparate 
but  equal  school  facilities.  It  would  be  tragic  if  the  House  of  Represtrntatives 
would  now  reverse  that  direction.  To  do  so  through  a  constitutional  amendment 
would  be  to  turn  that  document  against  itself,  to  deny  throiigh  this  amendment 
what  is  presently  aflSrmed  in  our  constitution. 

The  church  is  in  no  position  to  pass  judgment  on  the  Congress  with  regard 
to  racial  matters.  The  church's  own  actions  have  too  often  been  coo  little  too 
late.  But  as  members  of  the  Christian  Church,  we  want  to  join  in  supporting 
y  w  continued  leadership  toward  racial  equality  and  integration  in  our  public 
schools. 

We  urge  you  not  to  support  a  constitutional  amendment  which  could  only 
deter  us  from  reaching  that  goal. 
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Statement  of  Dan  W,  Routh,  President,  Forsyth  Citizens  Against  Busing 
OF  Winston-Salem,  N.C, 

I  am  the  president  of  the  Forsyth  Citizens  Against  Busing,  My  group  was 
formed  in  Winston-Salem,  Forsyth  County,  North  Carolina  in  1971  to  peace- 
fully protest  forced  busing  of  school  students.  This  forced  busing  was  brought 
about  by  a  minority  suit,  judiciary  interpretation  of  the  constitution,  and 
board  of  education  implementation. 

The  Forsyth  Citizens  Against  Busing  has  400  active  members  and  16000 
participants.  It  is  the  fourth  group  of  its  kind  to  emerge  in  our  city^ounty 
school  system.  The  first  group  was  the  Silent  Majority  which  sought  legal  means 
of  halting  forced  teacher  assignment  in  1969.  The  No  Busing  Our  Children  group 
follpwed  in  1970  with  more  public  exibiticis  protesting  the  cluster  system  o: 
crossbusing  six  schools  in  Winston-Salem,  ^lie  Committee  Against  Busing  and 
the  Forsyth  Citizens  Against  Busing  came  into  being  when  sixty-five  schools 
were  crossbused  in  1971.  Both  of  these  groups  took  the  stance  of  peaceful  but 
not  necessarily  legal  protest.  For  example,  we  held  a  one  day  countywide  boy- 
cott of  students  with  approximately  eight  thousand  students  participating. 
Each  group  has  become  progrjessively  more  hostile  and  we  caonot  guarantee 
that  the  next  group  that  forms  will  be  peaceful. 

The  main  feeling  of  the  people  that  I  represent  is  not  one  of  separated  racism. 
Most  have  seen  that  there  have  been  injustices  and  accepted  the  local  mixing 
of  opposite  races.  We  resent,  however  the  usaipation  of  majority  rule  and  pro- 
test its  application  to  our  children.  Everyone  s'^ems  to  be  able  to  give  advice.  As 
long  as  you  personally  are  not  aflfected  you  can  be  very  objective  about  what 
is  fair  and  equal  for  the  other  fellow.  It  disturbs  us  that  a  man  such  as  Judge 
Merhige  of  Richmond  can  make  a  decision  for  the  masses  that  by  nature  of 
his  own  position  and  election  will  not  affect  his  own  child.  Therefore,  we  feel 
that  it  is  not  democratic  for  members  of  the  congress  or  judiciary  to  act  upon 
a  matter  such  as  a  constitutional  amendment  concerning  public  education 
unless  they  have  children  or  grandchildren  in  public  school.  Only  those  that 
qualify  in  this  way  should  be  allowed  to  vote. 

One  of  the  necessities  in  our  county  to  reach  a  70  white-30  brown  ratio  of 
students  in  each  school  was  a  change  from  the  6-3-3  to  the  4-2-2-2-2  grade 
structure.  This  eliminated  two  previously  senior  high  schools  altogether.  One 
former  student,  T.  M.  feels  that  a  grave  injustice  was  done  the  alumni  of  the 
schools  by  destroying  the  institution,  pride  and  heritage  they  had  worked  to 
build. 

A  mother  of  African  descent,  I.  H.  feels  the  frustration  of  wantirg  to  do 
more  for  her  children  through  PTA  and  visitation  to  the  schools,  but  has 
children  in  five  different  schools  and  is  thus  unable  to  go  after  the  ones  at 
distant  schools  even  if  they  are  sick. 

Even  with  365  buses  for  21,000  of  a  total  of  48.000  students,  we  have  to  use 
multiple  loading  and  staging  which  requires  2%  hours.  Because  of  this  we 
have  had  school  canceled  one  day  this  year  on  a  weather  forecast  It  did  snow. 
Again  students  reached  home  3%  hours  after  the  snow  began  to  fall  and  the 
order  went  out  to  close  schools  because  of  the  snow  storm  February  18th. 

The  quality  of  education  is  suffering  by  a  reduction  in  the  school  day  to 
allow  for  transportation  time.  Some  primary  schools  have  strdents  changing 
classes  in  order  to  group  learning  levels  for  more  eflJcient  use  of  time.  This 
brings  about  an  early  awareness  of  an  intellectual  class  system  which  I  don't 
think  is  healthy  for  the  ^hM  emotionally. 

Uprooted  teachers  and  students  feci  the  tensions  of  a  forced  situation  that 
detracts  from  learning  and  provides  fertile  ground  for  riots.  North  Forsyth 
Senior  High  School  had  a  winter  season  of  violence  last  year.  Drug  traflJc  is 
more  encouraged  by  cross  travel  and  distribution  is  more  convenient.  B.  H. 
of  the  Winston-Salem  Police  Department  reports  an  overwhelming  increase 
in  drug  traflSc  this  year  in  the  schools. 

One  of  our  protest  marches  pointed  dramatically  to  the  safety  problem  of 
busing  children  on  high-speed  highwavg.  It  was  a  mothers  march  l>ehind  an 
old  school  bus  followed  by  a  hearse.  The  wording  on  the  bus  read  Don't  take 
my  child  to  school  in  this"  and  on  the  hearse  ''And  bring  him  home  in  this". 
You  see  we  bus  regularly  on  Interstate  40  w>  ich  is  the  busiest  highway  in  the 
state. 

M.  B.  .  a  senior  high  school  teacher  states  that  busing  is  more  physical  than 
actual  for  its  desired  intent  of  a  thoroughly  mixed  social  education.  She  reports 
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that  with  ho  ising  patterns  as  they  are  buses  are  usually  loaded  with  one  race. 
Students  iu  class  tend  to  segregate  themselves  to  one  part  of  the  room. 

How  can  we  justify  the  safety  hazard,  the  air  pollution  with  carbon  monoxide, 
and  the  irreplaceable  depletion  of  our  natural  resources  that  73,744»646»900 
passenger  miles  of  school  bus  travel  requires  in  one  nine  month  period  in  one 
county  in  America?  The  simple  fact  is  that  it  cannot  be  justified  nor  can  it 
be  financed*  without  serious  detriment  to  the  education  of  our  young  people 
and  the  economy  of  the  nation. 

Addendum  Statement 

The  March  first  report  by  Theodore  Hesburgh.  Chairman  of  the  U.S.  Commis- 
si or  on  Civil  Rights  and  President  of  Notre  Dame  University,  is  not  factual,  is 
incomplete,  and  is  biased. 

The  report  by  Charles  Oslin  which  api>eared  in  the  Winston*Salan  Journal 
Marxrh  2.  quotes  Htsburgh  as  saying,  "Desegregation  in  the  Winston-Salem- 
Forsyth  County  school  system  has  improved  the  quality  of  formerly  all  black 
schools  and  the  education  of  black  students  without  causing  any  major  problems." 
This  statement  is  unfounded  from  three  standpoints.  First,  if  he  is  speaking  of 
teachers,  teachers  have  been  assigned  on  a  70-30  ratio,  racially,  for  the  past 
two  years.  Secondly,  last  year  we  saw  one  of  the  biggest  disruptions  our  system 
has  ever  seen  at  North  Forsyth  High  School  where  there  was  open  rioting 
and  the  school  had  to  be  put  under  police  control.  Third,  if  quality  education 
is  guaged  by  money  spent  and  equipment  in  use  in  schools,  the  previously  all 
black  schools  have  enjoyed  a  material  advantage  l^ecause  of  such  Federal  pro- 
grams as  Titles  and  Model  Cities.  Teachers  who  were  assigned  to  predominately 
black  schools  from  predominately  white  schools  were  amazed  at: 

(1 )  The  relative  newness  of  the  schools,  and 

(2)  The  amount  of  money  l>eing  si)ent  to  equip  these  schools. 

Rev.  Hesburgh's  report  states  that  classroom  facilities  are  being  better  used 
this  year  and  that  mobil  units  have  been'^educed  from  113  to  34.  Our  Informa- 
tion shows  that  78  mobll  units  are  still  being  usee  this  year. 

Rev.  Hesburgh  states  that  while  parents  oppose  the  plan,  students  seem  to  be 
accepting  desegregation  without  significant  dlfilculties.  This  point  is  moot, 
l)ecause  young  i)eople  normally  accept  most  changes  more  readily  than  older 
people  do.  Young  iwople  accept  the  use  of  drugs  more  readily  than  older  people 
do. 

Of  the  five  cities  on  which  this  commission  reported  Winston-Salcm,  Char- 
lotte. Tampa,  Pasadena,  and  Pontlac.  they  state  they  had  personal  inteniews 
in  four  cities  hut  based  their  Winston-Salem  report  on  statistical  data  and 
dmuments  provided  by  the  school  b6ard,  and  telephone  interviews.  I  would  tike 
to  a»k  your  indulgence  to  r.ubpoena  this  statistical  data  and  documents  by  the 
school  board  so  the  public  may  know  the  source  of  this  information  or  If  Rev. 
Hesburgh's  report  is  actually  based  on  any  statistical  or  documents. 

I  think  Rev.  He.sburgh^s  figure  of  500-600  students  leaving  public-  school  to 
go  to  private  school  is  a  very  conservative  one.  School  enrollment  is  48,000  as 
compare<l  to  a  projected  52,000  for  the  1971-72  school  year. 

In  short,  Mr.  Celler,  Rev.  Hesburgh's  statement  is  indicative  of  tlie  basis  of 
this  entire  problem.  That  Is,  we  have  someone  in  South  Bend,  Indiana,  telling 
the  Congress  of  the  United  States  what  Is  good  for  Wiuston-Salem,  North 
Carolina. 


Thk  Lkaoue  of  Women  Voters  of  the  United  States, 

Washington,  B.C.,  March  SO,  1972, 

Hon.  Emanitei,  fyxhm. 
Chairman,  House  Committee  on  the  ^Judiciary, 
Rayhurn  House  Offiee  Building, 
Washington,  D.C, 

Dear  Mr.  (Vjxek:  We  understand  that  President  Nixoa's  busing  moratorium 
le^rislation,  HR  13910.  will  be  heard  liefore  House  Judiciary*  Subcommittee  #5 
in  conjunction  with  anti-busing  con.stitntional  amendments  on  which  the  I>eague 
of  Women  Voters  has  alreac'v  testified. 

Vou  and  the  members  of  the  sulKromniittee  are  well  aware  of  the  League's 
opposition  to  legislation  oi'  this  tyi)e  whether  constitutional  or  .statutory.  This 
letter,  therefore,  serves  to  reaffirm  our  position,  to  place  our  meml)ers  on  recowl 
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as  opposing  HB  13916,  and  to  spare  you  from  bearing  the  same  arguments  over 
again  in  oral  testimony.  For  reference  to  the  -^easons  for  our  (^position,  your 
hearing  record  for  March  2,  the  day  I  testified,  should  be  more  than  adequate. 

Thank  you  again  for  your  consistent  courtesy  and  consideration.  It  is  too  bad 
that  every  citizen  cannot  have  the  opportunity  to  appear  before  you— I  always 
enjoy  it. 

Sincerely, 

Mrs,  Bruce  B.  Benson, 

PreHdent, 

Chairman  Celler.  We  will  now  be  in  recess  until  Wednesday. 
April  19, 

( Whereuj^on  at  1 :05  p.m.  the  hearing  recessed  to  reconvene  at  10  a.m. 
Wednesday,  April  19, 1972.) 
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Theological  Seminary,  Dayton,  Ohio   «»»«.ure,  uniieo 

sTate  of  Ffon^d^f"'**    '  *       ^^P^^^tative  in  Co"n^  from  Ihi  " 
^Xited^StotS.^?'  ''"^^^^^^         i^gu'e  of  Wome'n  Vo'te'ri'Jf"  "th^ 
°  Ai!!()?ma"        *  ^'^'^P"™^"'*^^^^^^  .;• 
Bickel,  Alexander  M.,'prVfewVr  of  iawrYaiei*  Hi 

Suft'oJol^"  ^-  *  ""-^  I^P'i^^ti^  in  Afc  fr^^^^  ''^ 
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Brown,  J.  R.  (Jj^)^Sr.,  chairman,  Americans  Concerned  About  Today, 

BiUc^Tw'Siai^   PMente  'A^^' forced  Busing,  St.  Petersburg, 

PJl^    lOuD 

Cabell,'HonVEitflV,V  Ufs/Repr^^        in  Congress  from  the  State 

of  Texas   -   "° 

Casey,  HonVBob,'a  U'i' ReVresentative  in  Congress  from  the  State  of  ^ 

CeUe^HonrEmanuelVa'UrS^^  in  Congress  from  the 

State  of  New  York   ---7  viV^'vC'Cj 

Clark,  Ben,  general  chairman,  CouncU  of  Citi«ens  for  Neighborhood 

Schooto  of  Dallas,  Tex  ----  ''yC"l}:J 

aeveland,  Mrs.  Lamell  A.,  Rochester,  N.Y.,  accompanied  by  Mrs. 

Geraldine  Urbonas  t  -  -  ■ "   « " "  V 

Cobau,  John  R.,  member  of  the  steering  comnuttec,  Gros8ePointe 

Stu(iy  and  Action  Committee  for  Education,  Gro8S«  Po*^^' ^^^^ 
Coleman,  William  T.,  Jr.,  Esq.,  chairman  of  the  board,  NAACP 

Legal  Defense  Fund  '"-"w  IL' 

Collins,  Hon.  James  M.,  a  U.S.  Representative  m  Congress  from  the 

Coraan,°Hon^ames"        U  in  Conp-ess  from  the 

State  of  California  -  --  -—-•-----—----"---—"*"*•""  I'l* 

Cristofano,  Mrs.  Mary  Ann,"  president^  United  Schools  Against  Forced 
Busing  of  Denver,  Colo  -   rrr—v 

Cutler,  Uoyd  N..  Esq.,  co-chairman,  Lasers  Committee  for 
Civil  Rights  Under  Law,  accompanied  by  John  Doar,  Esq.,  David 
Tatel,  and  Ronald  Rotunda  -  -  «-  -  v  -  v  v;^-  ■    ^  ^ '  ^ 

Davis.  W.  Harry,  member,  Minneap<%  Minn.,  Board  of  Edu- 
cation, accompanied  by  Frank  Knoll,  Executive  Director,  Urban 

Coalition  Action  CouncU  v-Vv"  t^Vi""-^" ofift 

De  Haven,  Mrs.  Joyce,  a  concerned  mother,  DaUas,  Tex.  ------- -  - .  w» 

Devine,  Hon.  Samuel  t.,  a  U.S.  Representotive  m  Congress  from  the 

DiM^^Mwio,  prwldent,"  Board"  ©rEduc^^^  Southgate,  Mich.,"Cona- 
munity  School  District,  accompanied  by  George  McCormick, 
Superintendent  of  Schools   -----    oD4 

Ding&l,  Hon.  John  D.,  a  U.S.  Representative  In  Congress  from  the 
State  of  Michigan   -   ,v*"""#VrM^"i 

Doar,  John.  Eiq.,  co-chairman,  Uwyers  Committee  for  Civil  ^^^^ 

D^ert5%  David  J.,'exccutivrdiwctor","Ponti     Mich.,  Urban  C"o^- 

Downi"n"g,"Honrfhom"M  N.^a  U^^^^^  Congress  from 
the  State  of  Virginia   ^-  ?  -  -|  - 

Ellison,  Kalcel,  president,  Concerned  Americans,  Inc.,  of  Jacksonville, 
Fla.,  accompanied  by  Florida  State  Representatives  Earl  Dixon,  Joe 
Kennelly,  and  Ted  Alvar/^z ;  and  Roy  M.  Pooley  on  behalf  of  Citizens 

for  Democracy  "f^"    * "  "rf 0? n 

Estes.  Nolan,  Ph.  D.,  superintendent  of  schools,  Dallas,  Tex   910 

Farreil,  Mrs.  James  Cm  Fine  Bluflf,  Ark  --  ^ 

Fisher/ Hon.  O.  C,  a  TJ.S.  Representative  m  Congress  from  the  State 

of  Texas  -  

Fleming,  j"oh"n,"Ph."b.,  prwident.  Board  of  Education  of  Richmond 

County,  Augusta,  Ga  --------    ^14 

Flowers,  Hon.  Walter,  a  U.S.  Representative  in  Congress  from  the 

State  of  Alabama   T?".Wa:T"" 

Garcia,  Hector  P.,  M.D.,  American  GI  Forum  of  the  United  States, 

Corpus  Christl,  Tex.,  accompanied  by  James  DeAnda,  Esq.---.-  -  1510 
Goldberg,  Hon.  Arthur  J.,  former  Associate  Justice  of  the  u.8. 

Supreme  Court  ;  -  -  -  -  -  -  Vi a?? 

Golden,  Harry,  editor,  Carolina  Israehtc.  Charlotte,  N.C.--  -------  641 

Goldfarb,  Norman,  Council  on  Human  Relations,  Inc.,  Buffalo,  N. Y., 

accompanied  by  Frank  Mesiah  -  -  -  •;- «  -  -  va"    ■  ■ 

Green.  John  Plath,  Esquiro,  president,  Dallas  School  Board,  Dallas, 

Tex  
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^/"^^'^J.vnaember,  New  York  State  Assembly;  secretary.  PMt 
New  York  State  Neighborhood  School  CouncU   i  fi^ 

Hapn,  Hon.  G.  Elliott,  a  U.S.  Representative  in  Congi'^"  from  the 
State  of  Georgia   . 

Hause,  Charles  J.,  president,  Save  Ou'r"  Country,  Inc.rWilminrtin' 
N.C.,  accompanied  by  H.  M.  Roland,  Former  School  Super- 
intendent  *^ 

Hawkins,  Hon.  Augustus  F.,  Turs.' ReV^'i^itatTvVin  Co'ng^^^^ 

the  btate  of  Cahfornia   ^cq 

Hemingway,  J  W.,  director,  community  reUtiotis/CommVnTty'a 
tion  for  Fubhc  Schools,  Jackson,  Miss.,  accompanied  by  Peter  H 
Stewart,  executive  director. 


H^b^gh,  Rev.  Theodore  M..  Cha"innan,"u.srCommi^lon'on^ 

Hicks,  Hon.  iiuise  Day,  a  U.¥.'R^p^"ntaVive'ii'Cong^ 
State  of  Massachusetts. 
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Holmes,  Mrs.  RichaS  P.rpr^identVCitrCouncif  of  P^^^^  ^^^^ 

Association,  Richardson,  Tex   .  fi4c 

Horn,  Stephen,  Ph.D.,  Vice-Chairman,  U.S.  ammii'ion  on"  Civil 
Rights,  accompanied  by  Lawrence  Glick,  Deputy  General  Counsel; 
Jolm  Buggs,  staflf  director,  and  Martin  Sloan,  staff  director  for  civil 

rights  program  and  policy   icgo 

Jenkins,  Casey,  Concerned  t>arents  Association,  NashVilfe"  fenrV  ac- 
companied by  Pat  Nichol,  Esq   '  16Q4 

Jones,  Frank  E.,  M.D.,  Social  Action  Committed  orChritia'iis' "and 

Jews  of  Nashville,  Tenn   700 

Jones,  Hon  Walter  B.,  a  U.S.  Representative  in  Congr^'from  the 

State  of  North  Carolina   joQ 

Kleindienst,  Hon.  Richard  G.,  Acting  Attorney  cVneral  of  VhVUn'ited 
States,  Department  of  Justice,  accompanied  by  Ralph  E.  Erickson 
Assistant  Attorney  General,  Office  of  Legal  Counsel;  and  Daniel  j! 

Mc Auliffe,  Deputy  Assistant  Attorney  General   1 1 39 

KwehenbueU,  Mrs.  A.  O.,  Jr.,  Chesterfield  County  Coundl'of 
PTAs  and  U.S.  Citieens  for  Neighborhood  Schoofe,  Richmoad, 

Vft...  ^   1486 

Lemlow,  Mrs.  Morris,  chairman,  MothVrs'VupTOrt'Netf^ 

Schools,  Inc.,  San  Francisco,  Calif  1396 

Lent,  Hon.  Norman  F.,  a  U.S.  Representative  in  Congress  from  the 

State  of  New  York   162 

Lynch,  Arthur,  Charlotte,  N.C.,  accompanied  by  T.'MrMwtin'iid 

waiter  McDaniel  ,   169q 

McCabe,  Mrs.  Irene,  president.  National  Artioii"  Group,"  PontiVc" 

Mien     '  1601 

McCuUoch,  Hon  WiUiam  M.,  a  UrsVR^pi^ntotive  in  C^ 

the  State  of  Ohio   2 

McNinoh,   Sam   S.,   member,   Charlotte^MVokleiiburg  "Boiiif  "of 

Education   284 

M^tooth,  Don  W.,  Marion  County  oliirmMV the  "American^ 

of  Indiana  «   ^  gl2 

Marcheschi,  Henry,  member,  Pase iena" "CaUf ." "Boar"d  Vf "iwrucatio"n."."   14 1 7 

Marsh,  Henry  L.  Ill,  vice  mayor,  city  of  Richmond,  Va   1459 

Marehall,  Burke,  deputy  dean,  Yale  Law  School,  on  behalf  of  Common 

<^au8e  „  

Maulden,   Mrs.  Julia   Watson,  member,  Chariott(^"Meoidenbw^ 

School  Board   *  130i 

Minor,  Mrs.  James  M.,  Jr.,  legislative  chairman, "^ardni"a  Fe"de"m^^ 
of  Women  s  Clubs.   1377 

MiiwhaU,  Hon  William  E   a  U.a  "Rip^"nt"a"ti vrin"  Con"g^^ 
the  State  of  Ohio  ,   4gg 

Mitchell,  Clarence  M;,  director,  WasiJngto"ii"Bure"aiL"N"AA"C^^^  1238 

MizeU,  Hon.  Wilmer  D.,  a  U.S.  Representative  in  Co'^gress  from  the 
State  of  North  Carolina   41 

Morgan,  Chwles  M.,  Jr.,  Esq.,  directorr Southern  "lU^^^ 
American  Qvil  Liberties  Uhion   1327 
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Morrison,  Donald  E.,  president,  National  Education  Association, 
accompanied  by  Stanley  J.  McFarland,  assistant  executive  secre- 
tary for  Government  relations,  and  David  Rubin,  deputy  general 
counsel   290 

Nichols,  Hon.  Bill,  a  U.S.  Representative  in  Congress  from  the  State 
of  Alabama  .'     20 

Nyquist,  Hon.  Ewald  B.,  Ne^r  York  State  Commissioner '  of 
Education   _  _      i025 

O'Hara,  Hon.  James  G.,  a  U.S.  Representative  in  Congress  from  the 
State  of  Michigan       475 

O'NeiL  James  F.,  member,  Michigan  State  Board  of  Educatio'nV"JI  543 

Orfield,  Gary,  professor,  Princeton  University   732 

Perry,  Alan  R.,  chairman,  Winston^alem/Forsyth  County,  N.C., 
Board  of  Education  *   901 

Pettiarew,  Thomas  F.,  professor  of  law.  Harvard  University  Ill  1407 

Poe,  William  E.,  Esq.,  chairman,  Charlotte-Mecklenburg  Board  of 
Educetion   1292 

Pontiac,  Mich.,  Students  for  Quality  Integrated  Muwti'on :  Doug 
Mclntyre,  Brad  Jackson,  Mary  Brown,  Chris  Reynolds,  Randv 
Youn^:,  Doriane  Brooks,  Ivan  Payne,  Patricia  Ford,  Maria  Elfarol 

Price,  Hon.  Robert,  a  U.S.  Representative  in  Congress  from  the 
Stale  of  Texas  _  

Purcell,  Hon.  Graham,  .1  U.S.  Representative  in  Congress  from  the 
State  of  Texas   472 

Quillen,  Hon.  James  H.,  a  U.S.  Representative  in  Con'p-ess  from' the 
Sta;e  of  Tennessee    459 

Rarick,  Hon.  John  R.,  a  U.S.  Representetive  in  Confess" from' the 
State  of  Louisiana   35 

Richardson,  Hon.  Elliot  L.,  Secretary,  DepartmenrofHeal'thrEdu- 
cfttion  and  Welfare,  accompanied  by  Dr,  Sidney  R  Marland, 
U.S.  Commissioner  of  Education;  Stephen  Kurzman,  Assistant 
Secretary  for  Legislation;  Wilmot  Hastings,  General  Counsel; 
Stai^ey  Pottinger,  Director,  Office  of  Civil  Rights,  and  Christopher 
T.  Cross,  Deputy  Assistant  Secretary  for  Legislation   12OO 

Ruffin,  John  H.,  Jr.,  Esq.,  Augusta,  Ga   1663 

Satterfiold,  Hon.  David  E.  Ill,  a  U.S.  Representetive  in  Congress 
from  the  Stete  of  Virginia   75 

Schmitz,  Hon.  John  G.,  a  U.S.  Representative  in  Congress  from' the 
State  of  California   52 

Schultz,  L.  K.,  president,  Concerned  Neighbors,  Inc.,  'Corpus  Qiristi, 
Tex.,  accompanied  by  Calvin  Clark   859 

Scott,  C.  IL,  Little  Rock,  Ark.,  on  behalf  of  National  Association' of 
Neighborhood  Schools,  Inc   1339 

Scott,  Mrs.  Jane  B.,  member,  Chariotte-Mecklenburg  'Board 'of 
Education  °   284 

Scott,  Hon.  William  Lloyd,  a  U.'S.'Repres'e'n'tative  in  Cong^^ 
State  of  Virginia   447 

Selden,  David,  president,  American  Federation  of'  Teachers,' ac- 
companied by  Carl  J.  Nagel,  Legislative  Director,  and  Gregory 
Humphrey,  Assistent  Legislative  Director   512 

Sbeats,  Samuel  C,  member,  Pasadena,  Calif.,  School  Board  I'"  1319 

Smothers,  Clay,  columnist.  Oak  Cliff  Tribune,  Dallas,  Tex          .  282 

Solomon,  Victor,  associate  national  director.  Congress  of  Racial  Equal- 
ity,  accompanied  by  Edward  Brown,  Political  Director,  CORE.  1036 

Stephens,  Hon.  Robert  G.,  Jr.,  a  U.S.  Representetive  in  Congress 

from  tne  Stete  of  Georgia   121 

Students  for  Quality  Integrated  Education,  Pontiac,  Michllliri.  'I  707 

Symoiw,  Hon.  Joyce,  Michigan  Stetft  representetive,  cochairman. 
Ad  Hoc  Committee  To  Preserve  Neighborhood  Schools,  Lansing, 
Mich.,  accompanied  by  Michigan  Stete  Representatives  Bill  8, 

Huffman,  Arthur  J.  Law,  and  Richard  A;  Young   672 

Taylor,  William  L.,  director  Center  for  National  PoUcy  Review, 
School  of  Law,  Catholic  University,  on  behalf  of  Americans  for 
Democratic  Action,  accompanied  by  Lynn  Pearle,  legislative 
Representative  for  ADA   i674 
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^^te  o?Tex2""  ^"  *        ^P'^"^*^^®     Congress  from  the  P«ic« 

Thompflon,  Hon.  Fletcher,  a  UirileVi^ntativViVCon^^ 

State  of  Georgia  _  ^_  91 

Touchberry,  Rev.  John,  former  chairniV  Upp^rPineUw'ciui^^^^^ 

Fla.,  Council  on  Human  Relations   ^'    1  =49 

Wade,  Mrs.  Edna,  oresident.  Unified  Concerned  CitizVi^'ofAiabim''  649 
Waggonner,  Hon.  Joe  D,  Jr.,  a  U.S.  Representative  in  Congress  from 

the  State  of  Louisiana    71 

Whitehuret,  Hon.  G.  William,  a  U.S.'ReVi^ntitfvVin'Con^ 

from  tiie  State  of  Virginia   jqq 

Whitten,  Hon.  Jamie  L.,  a  U.S.  Representotive  in^Cin'^'from  thi 

State  of  Mississippi   ^  oq 

Wilkins,  Rqy,  chairman.  Leadership  Conference' Vn''c]vii''RiVhte^ 

^companied  by  Nathaniel    R.  Jones,   Esq.,  general  counsel'. 

Wolf,  Mrs.  Robert  E.^  member,'Bi)ard"of  Education^  Prii'ce"  Geiiii^ 
U)unty,  Md..  ,    * 

Wylle,  Mrs.  Frank  W.,  president,  Michigan  CivifRiVhte  cimiii'ion: 
accompanied  by  Mrs.  Rito  A.  Scott   "iwiuu, 

Y^kel,  Joseph  H.,  chainnan.  Concerned  Citizens  for"  Improved 
Schools,  Nashville,  Tennessee   i^iwcu 

^Tf*  ^"S,-  ^'^  ^'  *  Representive'in"  Cjn^'from  th; 
State  of  Florida..    ^  4" 

Young,  Hon.  John,  a  U.S.  Representative'inCin^^^TiimThe  State 
of  lexas     g-g 

Young,  Mitchell,  M.D.,  national  president,  Uaified  Concerned' CitizcM 
of  America,  accompanied  Mrs.  Lee  Miller,  attorney.  Citizens  acainst 

Forced  Busing,  Columbus,  Ga  

Statements  and  communications: 

Achor,  Mrs.  Robert  F.,  Clifton,  Va.,  letter  to  Chairman  Emanuel 
K^ileT,  reo.  3,  1972  

AFL-CIO  Executive  Council  on  School  Blwi"ng,"Bai  Harbour," pia  ill 

American  Association  of  University  Women,  letter  to  Chairman 
Emanuel  Celler.  March  29,  1972,  signed  by  Mrs.  Sherman  Ross, 
legislative  program  chairman,  and  Dr.  Janice  May,  member,  legis- 
lative program  committee   '    *  ^079 

American  Baptist  Board  of  Education  and  Publication"  and"  Home" 
Mission  Societies  

American  Civil  Liberties  Union,  Le^  MVmorandGm" "on"  Student 
Transportation  MoratoriuiL  Act  and  Equal  Educational  Opportu- 
nities  Act-. ^  _____________ _  1111 

American  Jewish  Committee,  board  of  goVeraore,"  resolutiVn  "of" 127« 

Anderson,  Frank  P.,  Jr.  M.D.,  Augusta,  Ga...  597 

^S?'*''^.^"-  Governor,  State  of  FloridaV  ar"ti"cle"i'n"' the 

Washington  Post,  February  29,  1972   ico 

Association  of  the  Bar  of  the  City  of  New  York— 

Committee  on  Federal  Legislation  Report  on  the  ''Anti-Businir" 

or  Pupil  Assignment  Amendment   128I 

Committee  on  Federal  Legislation  and  Committee"on  "Civil"  Righte 
Reports  on  The  Administration's  "Anti-Busing"  proposal  17fi7 
Bardwell,  Prof.  George  E.,  University  of  Denver,  Colo.,  ind  11 

signers,  telegram  to  Hon.  James  D.  McKevitt  (R.  Colo.)   745 

Baring,  Hon.  Walter  S.,  a  U.S.  Representative  in  Congress  from" 

the  State  of  Nevada  

Belcher,  Hon.  Page,  a  U.S.  Representative  in  0)"ngreM  fro"m"the""state 

of  Oklahoma   gyy 

Bemis,  Judson,  Minneapolis,  Minif,"  "letter"  to"  Chairman "e^^^ 

Celler,  March  7,  1972   974 

^JV®<>"' ^rs.  Bruce  B.,  president,  the  League  of  Wom"e"n"Vo"ters"of  "the 

United  States,  letter  to  Chairman  Emanuel  Celler,  March  30,  1972  1289 
Blanton,  Hon.  Jack,  member,  Texas  House  of  Representatives,  letter 

to  Hon.  Olin  Te^ue  (D.,  Texas).  March  7,  1972   i073 

Boyle,  Hon.  John  F.,  Jr.,  member,  Texas  House  of  Representatives 

letter  to  Hon.  Olin  Teague  (D.,  Texos)  _  744 
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Braecklein,  Hon.  William  0.,  Member,  Texas  House  of  Representa- 

lives,  letter  to  Hon.  Olin  Teague  (D.,  Texas)    7^6 

Brandt,  Mrs.  Evelyn,  American  Association  of  Univereity  Women, 

Pasadena  branch,  letter  to  Chairman  Emanuel  Celler,  Apr.  13, 

1972        1359 

Bray,  Hon/WiU'iam  G.,  a  U.S.  Representative  in  Congress  from  the 

State  of  Indiana  -  :  -  -  -  -  -  -  -  1252 

Broomfield,  Hon.  William  S.,  a  U.S.  Representative  m  Congress  from 

the  State  of  Michigan  v-rr""!  ^^^^ 

Brown,  J.  R.  (Joe),  Sr.,  chairman,  Americans  CSoncemed  Aoout 

Today,  Greensboro,  N.C.,  letter  to  Chairman  Emanuel  Celler, 

Jan.  19  1972   1^2 

Brown,  Dr.  ^  athim,'dLre'ctor  of  the  Ethical  Culture  Schools  in  New 

York  City,  on  behalf  of  the  American  Ethical  Union,  the  Americau 

Humanist  Association,  and  the  Unitarian  Universalist  Association.  -  1749 
Burke,  Hon.  J.  Herbert,  a  U.S.  Representative  in  Congress  from  the 

State  of  Florida  -  -  -  v  ^^^^ 

Catholic  Interracial  Council  of  Detroit,  Mrs.  Marie  (>esti,  president, 

letter  (enclosing  petition)  to  Chairman  Emanuel  Celler,  May  10, 

1972—  -   1699 

Church  in  Society  and  Christian  Education  of  the  Christian  Church 

(Disciples  of  Christ)  ----   1286 

Citizens  Council  on  Human  Relations,  Inc.,  statement  of  Norman 

Goldfarb,  Buffalo,  N.Y   1394 

Concerned  Citizens  of  Harrisburg,  Pa.   (affiliated  with  Unified 

Concerned  Citizens  of  America)  ----   1699 

Copeland,  Mrs.  Kay.  Citizens  for  Neighborhood  Schools  of  Dallas...  979 

Council  of  Chief  State  School  Officers  977 

Davis,  Hon.  John  W.,  a  U.S.  Representative  in  Congress  from  the 

State  of  Georgia  -,r  -  -  ^260 

Davis,  R.  Lee,  Nashville,  Tenn.,  letter  to  Chairman  Emanuel  Celler, 

March  8,  1972  973 

Derwinski,  Hon.  Edward  J.,  a  U.S.  Representative  in  Congress  from 

the  State  of  Illinois  --   134 

Dickinson,  Hon.  William  L.,  a  U.S.  Representative  in  Congress  fro*.i 

the  State  of  Alabama  -  -  970 

Edelman,  Marian  Wright,  director.  Harvard  Center  for  Law  and 

Education,  and  partner,  Washington  research  project   1751 

Edwards,  Hon.  Jack,  a  U.S.  Representative  in  Congress  from  the 

State  of  Alabama  .-  -  -A^fiVx'  ^^"^^ 

Fair,  Jean,  president.  National  Council  for  Social  Studies  (NEA), 

letcer  to  Chairman  Emanuel  Celler,  March  10,  1972   981 

Fountain,  Hon.  L.  H.,  a  U.S.  Representative  in  Congress  from  the 

State  of  North  Carolina   138 

Frey,  Hon.  Louis,  Jr.,  a  U.S.  Representative  in  Congress  from  the 

State  of  Florida   971 

Mton,  Hon.  Richard  H.,  a  U.S.  Representative  in  Congress  from  the 

State  of  Tennessee  -----  269 

Fuqua,  Hon.  Don,  a  T'^.S.  Repiesentative  in  Congress  from  the  State 

of  Florida  -----  135 

Gavin.  James  A.,  legislative  di^•ctor,  National  Federation  of  Inde- 
pendent Business   1348 

Gibbons,  Hon.  Sam,  a  U.S.  Representative  in  Congress  from  the 

State  of  Florida   1073 

Godwin,  Hon.  Mills  E.,  Jr»  former  Governor  of  Virginia,  for  himself 

and  on  behalf  of  the  U.S.  Citizens  for  Neighborhood  Schools, 

Chesterfield  County,  Va   1748 

Guest,  Mr?.  Jeannette,  Citizens  for  Neighborhood  Schools  of  Dallas. .  980 
Halpem,  Hon.  Seymour,  a  U.S.  ReiMresentaCve  in  Congress  from  the 
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WEDNESDAY,  APBIL  26,  1972 

House  of  Representatives, 
Subcommittee  No.  5  of  the 
Committee  on  the  Judicury, 
.         .  WoBhington^  D,C, 

ihe  subcommittee  met  at  10  a.m.,  pursuant  to  recess,  in  room  2141 

mSw^'  Representatives  Celler,  McCulloch,  Poff,  Hutchinson,  and 

Staff  members  present :  Benjamin  Zelenko,  general  counsel ;  Herbert 
E.  Hoffman,  counsel;  and  Franklin  a  Polk,  associate  counsel. 

Chairman  Celler.  The  subcommittee  will  come  to  order 

Ine  Chair  wishes  to  make  a  brief  statement. 

•  ""^.u  dated  April  24  signed  by  89  attorneys  all  of  whom 

work  m  the  field  of  civil  righte.  I  understand  they  are  membere  of  the 
Civil  Rights  Division  of  the  Department  of  Justice.  Tho,  letter  urires 
the  Congress  reject  any  proposal  which  would  limit  ^.he  power  of 
J^ederal  courts  to  remedy^  through  busing,  the  unconstiti  tional  segre- 
gation of  pubhc  school  children.'^  ^ 

I  will  make  this  letter  and  the  signatures  appended  thereto  a  part  of 
the  record.  ^ 

(The  letter  follows:) 

Hon.  Mike  Mansfield, 
Majority  Leader,  U,8,  Senate, 
Hon.  Hugh  Scott, 
Minority  Leader,  U.S.  Senate, 
Hon,  Hale  Booos, 

Majority  Leader,  U.S.  HouBe  of  Repreientatives, 
Hon.  GEBAXi)  Ford, 

Minority  Leader,  U.S.  House  of  Representatives, 
Hon.  Jahes  Bastland, 
Chairman,  Senate  Judiciary  Committee, 
Hon,  Claibobne  Peix, 

Chairman,  Senate  Education  Subcommittee, 
Hon,  Walter  Mondale, 

Chairman,  Senate  Select  Committee  on  Equal  Education  Opportunity. 

Hon,  Bmanuel  Celler, 

Chairman,  House  Judiciary  Committee, 

Hon,  Carl  Perkins, 

Chairman,  House  Education  and  Lahov  Committee, 
U.S,  Congress^ 
Washington,  B.C. 

Dear  Sirs:  As  attorneys  working  in  the  field  of  civil  rights,  we  wish  to  urge 
the  Congress  to  reject  any  proposal  which  would  limit  the  power  of  federal  courts 
to  remedy,  hrough  busing,  the  unconstitutional  segregation  of  public  school 
children. 
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We  believe  that  the  enactment  of  any  such  lej?isiation  would  raise  serious 
Constitution  questions  and  would  be  inconsistent  with  our  national  cammitiaent 
to  racial  equality, 
R€Si)ectfully, 

Robert  A.  Feder 
(and  88  others), 

Chainnan  Celler.  Our  fii*st  witnesses  this  morning  ai-e  Mr.  Willit^m 
E.  Poe,  chairman,  Charlotte-Mecklenburg  Board  of  Education,  and 
Mi-s.  Julia  Watson  Maulden,  member*  Charlotte-Mecklenburg  School 
Board,  Davidson,  N.C. 

STATEMENT  OF  WILLIAM  E.  POE,  CHAIRMAN,  CHAKLOTTE- 
MECKLENBURG  BOARD  OF  EDUCATION 

Mr.  Poe.  Mr.  Chairman  and  members  of  the  subcommittee,  I  am 
William  E.  Poe,  chairman  of  tha  Charlotte-Mecklenburg  Board  of 
Education,  and  I  am  most  appreciative  of  the  opportunity  to  appear 
before  you  as  the  designated  repi^eseiitative  of  a  majority  of  our  board 
who  feel  very  strongly  that  some  of  the  insights  we  have  gained  while 
operating  our  schools  imder  the  full  impact  of  the  Swann  decision 
ought  to  be.  helpful  to  you  and  to  the  people  at  large  in  attempting  to 
fashion  new  constitutional  or  statutory  law  to  help  relieve  one  of  our 
count  ry's  most,  urgent  and  vexing  problems. 

Charlotte-Mecklenburg  is  a  consolidated  countywide  school  district 
with  about  80,000  pupils,  104  schools,  and  a  number  of  special  educa- 
tion programs.  The  county  is  largely  urban,  with  the  city  of  Charlotte 
at  its  center,  and  it  is  a  prosperous,  progressive  and  growing  commu- 
nity. About  30  percent  of  our  student  population  today  is  black,  and 
just  as  is  the  case  in  a  great  many  other  urban  centers  in  this  countiy, 
black  people  in  the  last  decade  or  so  have  moved  into  older  residential 
sections  of  the  city  and  into  adjacent  new  housing  and  housing  proj- 
ects. Today,  95  percent  of  the  black  students  reside  in  the  north- 
western mnercity  quadrant  of  Charlotte  or  the  fringes  thereof.  That 
statistic  alone  should  point  out  for  you  the  major  problem  of  .school 
desegregation  in  our  city. 

I^t  me  say  at  this  point  that  I  am  extremely  proud  of  the  way  in 
which  the  people  in  Charlotte-Mecklenburg  have  conducted  themselves 
over  the  past  8  years  especially  as  our  children  became  the  most  bused 
and  the  most  racially  balanced  of  any  students  in  any  school  system  I 
know  alK)ut  anywhere.  Like  the  famed  "Hornets'  Nest"  of  Revolu- 
tionary War  days,  we  fussed  ferociously  and  stung  where  we  could,  we 
fought  a  long  and  discouraging  battle,  but  we  don't  believe  yet  we  will 
lose  the  war;  we  olx^yed  the  law,  and  we  will  keep  on  doing  that  even 
if  we  don*t  like  it  at  times,  but  most  of  all,  we  want  you  to  know  who 
we  are  and  what  we  are — and  we  want  to  be  dead  sure  that  school  chil- 
dren in  Charlotte-Mecklenburg  not  only  have  a  good  education,  but 
that  they  have  the  same  rights,  the  same  privileges  and  the  same  re- 
sponsibilities that  students  in  public  schools  have  in  all  other  cities 
and  counties  spread  throughout  America. 

It  would  seem  to  me  that  what  is  needed  at  this  particular  time  in 
our  histoid  is  a  clearlv  discernibV  national  policy  that  descril)es  the 
extent  and  the  limits  ol  our  official  governmental  commitment  to  public 
school  de-segregation.  Someone  has  said  that  the  schools  "have  been 
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placed  at  the  cutting  edge  of  social  reform"  and  for  that  matter  so 
have  boards  of  education  in  almost  every  city  in  this  land  of  ours. 
Because  school  boaids  have  the  unique  capacity  to  assign  pupils  to 
almost  any  facility  in  the  school  district  and  to  compel  them  by  force 
of  law  to  attend  some  judges  have  been  quick  to  seize  this  handle 
which  they  found  missing  when  they  sought  to  integrate  swimming 
pools,  parks,  golf  coui-ses,  and  housing  5:i  particular,  and  while  some- 
times in  issuing  theii'  decrees,  the  coui  ts  have  mentioned  education, 
it  lias  usually  followed  as  an  afterthought  to  shore  up  the  weaknesses 
in  the  rationale  of  a  decision  primarily  intended  to  bring  about 
integration. 

In  some  strange  way,  we  have  through  a  succesion  of  court  decrees 
moved  from  the  mandate  of  the  1954  Brown  decision  requiinng  equal 
educational  opportunity  for  children  of  all  races— a  premise  on  which 
we  can  all  agree— to  integration  by  the.  number  or  by  percentages 
which  soH'c  courts  have  seized  upon  as  a  simplistic  solution  to  deseg- 
regation of  the  schools  no  matter  what  the  effect  might  be  on  educa- 
tional opportunity  of  the  children  affected  by  their  orders. 

The  professional  educators  themselves  have  floundered  miserably 
because  as  some  of  them  will  admit,  it  had  never  occurred  to  them  in 
the  fii-st  place  that  children  had  to  be  mixed,  groupetl,  clustered,  satel- 
lited and  cross-bussed  in  racial  proportions  in  order  to  be  taught  how 
to  read  and  to  write  and  to  master  certain  other  basic  skills.  Some 
people,  newspaper  cohimnlsts  in  particular,  delight  in  saying  that 
those  who  oppose  the  extreme  court  orders  which  have  been  entered 
in  various  places  are  simply  reacting  emotionally,  and  they  imply  very 
strongly  that  all  intelligence  and  reason  is  on  the  side  of  those  who 
would  promote  racial  balance  in  the  schools  as  the  law  of  the  land. 

Admittedly,  we  have  all  learned  a  lot  about  the  advantages  which 
can  accrue  to  our  society  when  people  of  all  races  can  move  freely 
without  official  restraint  of  any  sort.  And  maybe  the  public  schools 
were  as  good  a  place  as  any  for  our  young  citi'zo.is  to  begin  learning 
that  lesson.  But  when  official  restraints  ar3  used  againrt  people  pre- 
viously unrestrained  in  order  to  carry  out  a  policy  formulated  in  the 
mind  of  a  U.S.  district  judge  equipped  with  extremely  broad  dis- 
cretionary powers,  freedom  is  again  in  danger— and  this  time  the 
freedom  is  that  of  even  more  people  than  before. 

So,  then;  why  not  have  a  deariy  stated  national  policy  to  which 
politicians  and  just  ordinary  people  can  address  themselves  and  one 
that  does  truly  reflect  a  goal  upon  which  most  of  us  can  willingly 
and  cheerfully  agree. 

In  essence,  the  policy  would  be  a  restatement  of  the  national  commit- 
ment to  racial  justice  and  equal  educational  opportunity  in  particular, 
but  it  would  at  the  same  time  recognize  levels  of  practicality  ranging 
from  rural  conditions  where  desegregated  neighborhood  or  community 
schools  are  clearly  por^sible  to  urban  ghetto  conditions  where  de- 
segrct^ation  might  have  to  be  given  low  priority  behind  stepped-up 
spending  and  concentration  of  educational  resources  iii  predominantly 
black  are^s.  This  policy  would  recognize  forthrightly  the  fact  that 
the  social,  economic,  and  humanitarian  implications  of  integration  are 
a  part  of  the  reason  for  the  desegregation  of  the  schools,  but  it  v/onid 
also  highlight  the  fact  that  the  primary  objective  of  deoc^ingation  is 
educational— the  conviction  that  equal  educational  opportunity  is  l)est 
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achieved  by  providing  quality  education  for  all  children  in  the  dif- 
ferent settings  in  which  they  must  live  in  our  society. 

The  absence  of  such  a  national  policy  has  pemnitted  politicians  in 
other  sections  of  the  country  to  become  pious  spokesmen  against  racial 
injustice  in  the  South  while  seemingly  ignoring  rather  obvious  prob- 
lems in  their  own  backyards. 

As  a  close  observer  of  this  scene  for  8  years  now,  I  can't  help  but 
feel  very  strongly  that  the  educators,  school  board  members,  and 
elected  public  officials  at  all  levels  of  government  have  been  guilty  of 
almost  a  total  default  to  the  courts  who  have  attempted  a  task  they 
were  not  equipped  for  and  have  ventured  into  areas  where  wiser  men 
would  not  have  gone.  It  is  not  surprising  that  the  results  have  been 
bizarre  indeed. 

In  Charlotte-Mecklenburg  today,  for  example,  it  is  unconstitutional 
to  operate  a  school  y  ith  a  majority  black  stuaent  body,  and  our  board 
is  under  a  continuing  order  to  police  the  racial  composition  of  the 
student  body  in  each  school  to  seo  that  none  turns  predominantly  black. 
We  thought  the  clear  language  of  the  Supreme  Court  in  the  Swann 
case  indicated  that  even  an  all-black  school  was  constitutionally  per- 
missible and  that  our  district  judge  had  simply  misread  the  opinion, 
but,  even  so,  the  Fourth  Circuit  Court  of  Appeals  summarily  dismissed 
our  appeal  in  a  per  curiam  opinion. 

In  Mobile,  Ala.  today— and  you  will  remember  that  the  Mobile  case 
was  decided  by  the  Supreme  Court  simultaneously  with  the  Swann 
case— it  is  constitutionally  permissible  to  operate  11  all-black  schools 
and  other  schools  that  are  predominantly  black.  Mobile  is  a  city  very 
much  like  Charlotte  in  a  lot  of  respects,  and  yet  the  same  constitution 
under  which  both  cities  exist  means  one  thing  in  Charlotte  and  some- 
thing quite  different  in  Mobile. 

In  Atlanta,  Ga.,  a  city  with  which  Charlotte  competes  in  a  number 
of  important  ways,  it  is  apparently  constitutional  to  maintain  dozens 
of  predominantly  black  schools  and  only  a  handful  of  predominantly 
white  neighborhood  schools;  and  the  whole  world  knows  the  story 
of  elected  representatives  here  in  this  city  and  many  other  officials  and 
eniployees  of  our  government  who  have  taken  their  children  out  of  the 
District  of  Columbia  schools  and  sent  them  to  the  suburban  sanctu- 
aries, thereby  depriving  thousands  of  black  children  in  this  city  of  a 
constitutional  (^ucatiun. 

Chai  rman  Ceixkr.  It  is  common  practice  where  courts  of  appeals 
have  differed  for  the  cases  to  have  gone  to  the  Supreme  Court  for 
reconciliation. 

Mr.  PoE.  The  language  of  fhe  Supreme  Court  and  the  Chief  Justice 
tried  to  elaborate  on  this  and  tried  to  make  it  perfectly  clear  that  an  all- 
black  school  is  permissible  under  the  Constitution  but  the  judge  in 
Charlotte  has  not  accepted  that  interpretation. 

To  return  to  my  statement,  we  are  told  to  get  rid  of  the  vestiges  of  the 
old  dual  school  system  and  to  operate  only  a  unitary  school  system. 
No  one  knows  yet  what  a  unitary  school  system  is  orVhat  it  does  for 
education.  Our  district  judge,  vrhm  askecl,  said  he  couldn't  define  a 
unitary  school  system,  but  he  was  sure,  he  wouUl  know  one  when  he 
saw  it. 

My  point  is— and  I  hope  it  is  very  clear— that  we  have  long  since 
departed  from  the  Constitution  on  this  issue,  and  we  liave  permitted 
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d^rict  court  judges  around  this  Nation  to  fashion  their  own  version 
of  the  Constitution  and  to  proclaim  it  as  the  law  of  the  land  just  as 
surely  as  if  the  Constitutional  Convention  itself  had  debated  tho  prob- 
lems  of  racial  integration  in  the  schools  of  Charlotte,  Pontiac,  Hich- 
mond,  and  Mobile. 

The  appellate  courts,  including  the  Supreme  Court,  have  used  the 
convenient  dodge  of  not  interfering  with  the  exercise  of  the  broad 
equity  powers  of  the  district  judges  so  long  as  there  is  no  apparent 
abuse  of  discretion  shown  by  the  record,  And  from  where  I  sit  as  a  law- 
yer and  as  a  school  board  member  in  Charlotte,  N,C.,  there  is  no  remedy 
except  that  dictated  by  the  whims  of  a  district  judge  who  many  montks 
ago  dropped  the  role  of  iminii  Jal  arbiter  and  blecame  the  leading  advo- 
cate of  a  philosophical  viewpoint  which  he  proclaimed  to  be  that 
embedded  within  the  Constitution  itself.  Not  only  did  his  philosophy 
prevail,  but  he  managed  to  find  the  facts  to  fit  it,  whether  the  evidence 
justified  it  or  not 

Charlotte-Mecklenburg  busing  statistics  have  been  misquoted  so  fre- 
quently that  we  have  trouble  getting  the  correct  ones  into  print  any- 
more. In  our  countywide  system  with  many  rural  schools,  we  trans- 
ported about  23,000  pupils  to  school  each  day  before  the  cross-busing 
I)lan  to  achieve  racial  balance  was  ordered  into  effect  in  1970.  At  that 
time,  the  vast  majority  of  our  schools  were  integrated. 

Today,  our  system  transports  or  buses  about  twice  that  ninny 
pupils  or  almost  46,000  each  day,  more  than  half  of  our  entire  school 
enrollment.  To  accomplish  this  mammoth  undertaking  we  have  pressed 
into  service  168  old  buses  retired  because  of  age — around  15  years — by 
other  school  systems  in  North  Carolina,  and,  in  addition,  we  have  used 
every  available  commercially  operated  bus  in  the  county.  Now  we  are 
under  tremendous  financial  pressure  to  replace  these  woriiout  buses, 
and  no  money  is  available  at  either  the  State  or  Federal  levels  of  gov- 
ernment for  this  purpose.  Recently,  our  countv  commissioners  have 
grudgingly  released  enough  funds  to  be  spent  in  2  fiscal  years  to  buy 
84  new  schoolbuses — half  enough  to  replace  the  antiques  now  in  ser\'ice. 

Bus  routes  are  frequently  over  15  miles  long  transporting  elemen- 
tary school  students  from  one  side  of  the  city  to  the  other  to  provide  a 
ratio  of  al)out  2-to-l  to  black  in  paired  schools  for  grades  1  through  6, 

In  San  Francisco  last  week  at  the  National  School  Boards  Conven- 
tion, I  heard  Mr.  Clarence  Mitchell,  director  of  the  Washington  Bu- 
reau of  the  NAACP  saying  to  a  large  audience  quite  authoritatively 
that;  in  Charlotte,  N.C.,  the  bus  routes  were  much  shorter  than  they 
used  to  be  and  that  before  Judge  McMillan's  order  we  were  transport- 
ing 4-;  and  5-year-old  children  as  much  as  85  mUes  one  way  to  school.  I 
submit  to  you  this  is  simply  not  true.  Bus  routes  have  l)een  increased 
and  they  have  been  lengthened  In  many,  many  cases. 

The  facts  aie  that  we  do  not  even  have  a  regular  kindergarten  pro- 
gram in  our  system  or,  indeed,  iu  our  State,  but  we  do  have  three  child 
development  centers  serving  about  800  children  and  located  in  stra- 
tegic spots  around  the  county.  Incidentally,  this  is  a  federally  funded 
program. 

A  very  few  number  of  children  whose  parents  enrolled  them  in  one 
of  the.se  centers  were  being  transported,  and  are  still  being  transported, 
a  long  distance  to  school,  Uit  that  wa.s  hardly  businir  to  maintain  segre- 
gation 1101%  indeed,  is  it  now  forced  busing  for  racial  balance,  and  Mr. 
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Mitchell  should  have  known  it.  A  visit  to  Charlotte  on  any  school- 
day  would  quickly  convince  you  that  there  are  hundreds  of  school- 
buses  crisscrossing  our  city  in  heavy  traffic  carrying  black  children 
from  the  northwestern  sector  of  the  city  across  town  and  well  out  into 
the  county  and  carrying  white  children  from  almost  the  whole  county 
into  the  northwestern  quadrant  of  our  city. 

In  1968-69,  our  school  system  had  82,200  students  enrolled,  and  we 
were  growing  at  a  rate  better  than  2,000  pupils  per  year.  Our  1971-72 
enrollment  is  noAv  less  than  80,000  pupils  at  a  time  Avhen  we  had  antic- 
ipated that  it  might  exceed  88,000.  Charlotte-Mecklenburg  is  a 
rapidly  grooving  metropolitan  area,  and  Ave  knoAV  of  no  reason  other 
than  resistance  to  cross-busing  Avhich  Avould  cause  the  dramatic  decline 
in  school  enrollment. 

Significantly,  in  1965-66,  Avhen  Ave  voluntarily  closed  the  dual  black 
schools  and  sent  these  pupils  to  the  nearest  neighborhood  schools  Ave 
saAV  no  decline  in  school  enrollment. 

Today,  private  schols,  some  of  them  very  elaborate  in  tems  of 
facilities,  have  flourished  and  are  still  flourishing  in  our  county.  Thus 
far,  Ave  see  no  evidence  of  a  return  from  these  schools  to  the  public 
school  system  on  anything  other  than  an  occasional  basis. 

Mr.  McCuu.ocH.  Mpy  I  interrupt  to  ask  Avhat  is  the  school  popula- 
tion in  the  districts  you  are  talking  about? 

Mr.  PoE.  The  school  population  is  80,000. 

Mr.  McCuux)cn.  Whnt  Avas  it  at  the  other  time  you  spoke  of? 

Mr  PoE.  In  1968.  t  a:  .  s  82,000  and  we  have  been  groAving  at  about 
2,000  per  year. 

Mr.  McCuLrx)cn.  What  did  you  say  it  is  noAV  ? 

Mr.  PoE.  80,000.  We  have  suffered  a  decrease  in  enrollments  at  a  Lime 
Avheli  everything  else  is  increasing. 

Mr.  McCuLiXKJH.  Do  you  have  any  direct  reason  for  that  change 
in  figures?  I  knoAv  you  have  left  an  implication,  but  sometimes  I 
like  to  Lave  things  definitely  spelled  out  for  me. 

Mr.  PoB.  The  reason  for  the  decrease? 

Mr.  McCuLix)CH.  Yes. 

Mr.  PoE.  The  only  reason  I  can  come  up  Avith  is  the  cross-busing. 

Mr.  McCuLi>ocH.  What  is  happening  to  those  students? 

Mr.  PoE.  They  are  going  to  private  schools,  to  adjacent  counties,  and 
some  are  even  moving  out  of  the  county. 

Mr.  McCuLLOCH.  But  people  have  been  sending  their  children  to 
private  schools  and  have  been  moving  out  of  the  citief^  for  a  long,  long 
time. 

Mr.  PoE.  Yes,  sir. 

Ijet  me  speak  quite  candidly  about  some  of  the  reasons  Avhy  we  have 
had  to  struggle  so  hard  in  our  school  system  and  Avhy  some  of  our 
people  have  dimply  abandoned  the  public  schools : 

1.  Busing  across  a  larjje  metropolitan  area  such  as  Charlotte-Meck- 
lenburg is  a  v.^ry  expensive  and  very  cumbersome  operation.  Doubling 
the  size  of  the  largest  schoolbus  fleet  in  the  State  of  North  Carolina 
overnight  Avith  no  additional  funds  to  pay  the  bill  has  been  a  terribly 
hard  task.  So  far  as  Ave  can  t«ll,  no  legislative  body  anyAi-here  wants  to 
pay  for  a  bus  fleet  to  provide  racial  balance-type  busing,  and,  there- 
fore, busing  today  is  unquestionably  siphoning  off  revenue  needed  for 
impro^^ements  in  our  educational  programs. 
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2.  The  irre^lar  opening  and  closing  schedules  of  schools  neces- 
sitated by  the  inadequate  number  of  buses  have  caused  problems  and 
many  inconveniences  for  students  and  parents  alike.  Three  of  our 
largest  high  schools  have  for  2  years  now  stai-ted  their  school  day  at 
7:30  a.m.,  with  students  leaving  home  well  before  daylight  during 
the  winter  months. 

3.  Students  assigned  to  attend  schools  located  a  considerable  distance 
from  their  homes  have  sufferec*  problems  not  only  of  inconvenience  but 
also  of  orientation  and  adjustment,  and  have' often  withheld  their 
loyalty  and  allegiance  to  tl  .ise  schools,  adding  considerably  to  the 
in-school  discipline  problem. 

4.  Serious  disruptions  have  occurred  in  a  number  of  our  high 
schools,  resultin^j  in  the  imposition  of  rigid  codes  of  student  behavior 
and  the  monitoring  of  halls  and  restrooms  by  the  teachers  and  staff. 

f).  Many  difficulties  have  arisen  with  respect  to  student  organiza- 
tions and  sjports  activities;  transportation  across  town  for  student 
athletes  and  other  students  participating  in  afterschool  extracurric- 
ular activities  is  frequently  not  available.  Most  student  organiza- 
tions have  sustained  a  dramatic  decrease  in  their  membership  and 
their  activities. 

6.  Providing  a  means  of  racial  representation  in  student  organiza- 
tions, class  and  student  body  offices,  and  other  activities  has  created 
some  very  delicate  and  fundamental  problems.  The  whole  concept  of 
guaranteed  representation  is  difficult  for  people  to  understand  and 
even  more  difficult  for  them  to  accept  willingly. 

7.  Redrawing  school  districts  to  assure  a  racially  mixed  school 
population  has  nearly  always  brought  severe  overcrowding  problems 
that  cannot  be  easily  remedied.  It  seems  obvious  that  a  massive  re- 
building program  is  going  to  be  necessary  to  accommodate  the  de- 
mands of  a  racially  balanced  school  system. 

8.  Dealing  witli  new  and  recurring  student  problems  has  required 
significant  staff  development  programs  for  teac  iers  who  were  simply 
not  equipped  either  by  traimng  or  experience  to  deal  with  the  new 
kinds  of  demands  being  placed  upon  them  today. 

9.  Constant  complaints  come  from  some  areas  of  the  county  where 
people  contend  that  their  busing  burden  is  greater  than  in  other  parts 
of  the  county.  Indeed,  anybody  who  has  thought  about  it  at  all  w  ould 
know^  that  unless  each  student  is  bused  away  from  home,  there  has  to 
be  an  assignment  policy  which  is  inherently  discriminatory  in  jfavor 
of  some  students  and  against  others.  No  one  wants  any  more  of  the 
busing  burden  than  anyone  else,  and  everyone  is  quick  to  find  out  what 
his  neighbor's  burden  really  is. 

10.  Busing,  as  a  primary  tool  for  desegregation,  has  not  been  gen- 
erally accepted  by  school  patrons  because  they  know  that  this  tech- 
nique has  not  been  applied  universally  throughout  the  country. 

On  the  other  liand,  there  have  been  some  positive  effects  which  can 
be  attributed  to  tlie  radical  revision  of  our  school  system  and  whicli 
J  think  you  ought  to  know  about : 

1.  The  problems  that  have  arisen  in  the  academic  area  are  being 
dealt  with  through  the  use  of  various  instructional  techniques  such 
|is  team  teaching,  clu.stered  teaching,  curriculum  revision,  and  some 
individualized  instruction  where  the  personnel  isavailable. 

2.  Students  have  been  able  to  associate  more  frequently  with  class- 
mates who  come  from  different  ethnic  backgrounds  and  cultural 
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{latterns,  and  thus  have  gained  a  better  understanding  of  each  other, 
n  many  instances  though,  it  sh"»iild  be  said  that  acute  a\vareness  of 
racial  differences  has  resulted  from  tiiL  '>^ri/v;ure, 

3.  Those  families  wlio  have  stuck  witfi  the  public  schools  seem  to 
have  shown  increased  interest  in  them,  as  evidenced  by  large  numbers 
of  volunteers  who  have  helped  in  various  ways — as  teacher  aides,  as 
hall  monitors,  as  additional  office  help,  as  health-room  aides,  as  tutors, 
and  in  many  other  capacities.  About  4,000  volunteers  now  work  in  our 
school  system. 

4.  There  has  been  an  increased  awareness  of  the  needs  of  some  of 
our  schools,  and  greater  efforts  are  being  made  to  achieve  equal  edu- 
cational opportunities  all  over  our  system. 

5.  The  professional  staff  has  sought  to  respond  in  new  an<?  different 
ways  to  the  challenge  of  meeting  the  needs  of  youngsters  from  di- 
vergent backgrounds.  Significant  progress  has  been  made,  for  ex- 
ample, in  the  area  of  curriculum  revision,  and  some  new  courses  of 
study  have  been  installed  in  almost  all  of  our  schools. 

6.  The  housing  problem  has  been  brought  more  clearly  into  focus, 
although  few  significant  changes  have  been  noted  in  this  area  thus 
far.  Our  county  has  debated  publicly  over  several  months  now  the 
question  of  location  of  public  housing  units  and  the  size  of  these  units, 
in  large  part  because  of  the  impact  which  these  housing  developments 
have  had  on  our  schools  and  the  bt  sing  problems  which  they  have 
created. 

In  a  very  real  sense,  though,  we  have  now  reached  an  educational 
as  well  as  a  functional  stalemate  or  irapasse  in  our  school  system.  We 
are  not  yet  sure  who  is  really  in  charge,  or  where,  in  fact,  we  are 
headed  next  year  and  the  year  after  that.  We  cannot  really  challenge 
our  citizens  by  asking  them  to  put  up  more  money  to  buy  new  buses 
when  they  are  not  at  all  convinced  that  cross-busing  really  improves 
our  educational  program. 

We  find  it  difficult  to  plan  a  new  bond  referendum  for  school  build- 
ings and  other  capital  improvements  wlien  we  are  not  ^eally  sure  which 
students  will  be  enrolled  in  what  schools  several  years  hence. 

Wliere  are  the  real  priorities  for  education  today,  and  what  do  we, 
as  a  board  of  education,  lead  our  people  to  support  in  order  to  build 
a  better  future  for  all  of  us?  Yes,  I  know  the  answer  is  quality  educa- 
tion for  everybody,  but,  frankly,  I  am  confused  as  to  how  you  reach 
that  objective,  and  I  believe  that  most  of  the  country  is  also  at  the 
moment. 

r  suppose  that  gets  us,  in  a  roundabout  fashion,  to  the  real  issues 
which  are  here  before  this  subcommittee. 

1.  Do  we  attempt  to  amend  the  Coristitution  of  the  United  States 
to  prevent  the  courts  from  becoming  super  school  boards  compelling 
youngsters  to  ride  buses  to  faraway  schools  so  as  to  make  some  given 
school  district  arbitrarily  unitary ;  or 

2»  Do  we  rely  on  the  Congre^  of  the  United  States  and  the  legis- 
latures of  the  various  States  to  adopt  policies  and  standards  which 
perhaps  can  be  applied  eaually  all  over  this  Nation  if  people  of  good 
will  honestly  seek  to  implement  the  stjited  policy  of  the  Government 
to  give  to  every  child  an  equal  educational  opportunity? 

I  lay  no  claim  to  being  a  constitutional  expert,  nor  can  I  predict 
what  future  court  decisions  might  be  in  this  whole  area  of  the  law. 
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but  I  firmly  believe  that  Americans  everywhere  in  this  land  today  are 
capable  of  respondmg  to  a  national  policy  on  school  dese^^regation 
tiiat  rest?  solidly  on  tlie  premise  of  equal  educational  opportunity  set 
forth  m  the  Brawn  decision  of  1954,  a  policy  that  would  move  us 
away  from  our  present  preoccupation  with  court  decrees  which  require 
countmjr  racial  noses  in  almost  every  school  and  every  classroom, 

I  mm  lu'ujh  in  the  moratorium  bill  offered  by  the  President  that 
appeals  to  me  in  that  I  believe  very  firmly  that  nil  of  us,  Federal 
judges  included,  need  some  time  to  ponder  what  we  have  done  thus 
far  in  the  name  of  guaranteeing  constitutional  rights  to  minority 
schoolchildren.  Can  we  let  our  frustrations  over  lack  of  deliberate  speed 
in  some  areas  overwhelm  us  to  the  point  that  we  now  in  dramatic 
fashion  overreact  and  permit  discrimination  and  injustice  to  work 
111  the  opposite  direction?  It  is  still  not  too  late  to  debate  the  real 
issues  in  the  legislative  halls  rather  than  in  the  courtrooms,  and  the 
people  whom  you  represent  still  need  a  chance  to  have  their  say  in  a 
way  that  they  can  make  it  count  Frankly,  my  friends  are  tired  of 
writing  to  Supreme  Court  Justices  who  may  not  read  and  certainly 
don't  answer.  They  hs  l  much  rather  write  to  Congressmen  who 
usually  answer. 

I  think  the  Presidert  is  also  right  in  asking  you  to  legislate  that 
the  use  of  bt-sing  as  a  desegregation  techr  ique  shall  be  severely  limited 
and,  in  fact,  applied  only  in  rather  exct^^tioi-al  cases.  Not  even  the 
most  ardent  busing  advocate  would  contend  >.at  the  black  ghettos  of 
New  York  City  and  Chicago  could  be  cfT  actively  integratea  by  cross- 
busing  hence,  another  remedy  or  other  remedies  must  be  uspd  to 
achieve  equal  educational  opporttmitio*'  for  the  thousands  of  children 
who  live  m  the^  areas. 

Are  we  ready  to  admit  here  and  now  that  uiere  is  no  educational 
answer  for  these  children,  and  that  they  are  doomed  to  a  life  of  ine- 
quality from  here  on?  If  so,  then  more  drastic  remedies  than  even 
those  uevised  by  some  of  the  courts  need  to  be  quickly  explored.  Those 
who  would  condemn  compensatory  education  as  the  white  man's  cop- 
out  need  to  give  this  issue  another  and  a  much  harder  look. 

Thus  far,  the  non-Southerner,  including  Federal  fudges,  has  ration- 
alized the  big-city  ghetto  problem  by  saying  that  it  all  happened 
by  chance  or  circumstance  and  not  by  operation  of  law.  And  al- 
though tile  impact  on  children  rea  school  age  today  is  precisely 
the  same,  whether  the  segregation  be  In  Chicago,  New  York,  or  Char- 
lotte, we  have  indulged  in  the  foolishness  that  one  is  constitutionally 
permissible  and  the  other  is  not.  The  problem  is  the  same  whe^^ier 
the  concentration  of  black  citizens  be  in  Charlotte  or  in  Harlem 
or  even  in  the  District  of  Columbia. 

There  are  then  good,  sound  i^asons  to  establish  a  clear,  rational, 
and  uniform  standard  for  determining?  the  extent  to  which  a  local 
educational  agency  is  required  to  reassign  and  transport  its  students 
in  discharging  its  obliga'ion  under  the  14th  amendment  *  *  *  to  c^e- 
segregate  it', schools"  as  the  moratorium  bill  states. 

As  one  citizen,  I  can  assure  you  that  my  respect  for  standards 
adopted  in  this  fashion  shall  greatly  exv  ^ed  that  which  I  hold  for 
decrees  handed  down  by  single  district  judges  exercising  undefined 
equity  pov^*.?rs. 

I  must  confess  one  major  arfa  of  concern  for  -vhat  I  think  is  a 
legitimate  quest  for  a  legislative  answer  to  this  whole  problem,  r  id 
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that  concern  is  the  remarkable  propensity  the  Supreme  Couii:  has 
shown  to  circumvent  or  ^  ignore  ahnoit  any  expression  of  Congress 
which  it  deems  to  offen  I  the  Constitution  in  the  area  of  school 
desegregation. 

I  could  hope  that  once  Congress  has  spoken  thoroughly  and  com- 
pletely on  this  subject  and  has  arrived  at  the  clearly  disccnible  na- 
tional policy  about  which  I  earlier  spoke,  the  Supi-enie  Court  and  all 
other  Federal  couits  would  voluntarily  retire  from  the  public  sc'hool 
arena  except  to  prevent  what  is  clearly  State,  action  designed  to  deny 
equul  educational  oppoitunity  to  anv  child.  This  nniy  he  a  forloni 
hope,  but  I  am  convinced  that  it  looks  in  the  direction  that  we  must 
go  in  one  way  or  another;  that  is,  our  educational  concerns  must  out- 
weigh our  racial  integmtion  concerns. 

On  the  other  hand,  I  would  not  cast  aside  at  this  point  the  alterna- 
tive of  a  constitutional  amendment,  although  I  am  sure  it  is  a  much 
more  tedious  process  and  one  that  is  subject  to  a  great  many  pitfalls. 
If  the  Congress  refuses  to  act  and  to  act  promptly  to  estaWish  some 
national  standards  on  school  desegregation  and  assuming  avloptlon  of 
those  standards,  if  the  courts  are  not  willing  to  give  them  ^npor- 
tunity  to  work,  then  I  am  convinced  that  the  people  in  thh  country 
need  to  have,  and  are  going  to  have,  a  direct  voice  in  attempting  to 
erase  some  of  the  law  that  the  courts  lr,ve  written  into  the  Constitu- 
tion on  this  subject.  My  attitude  on  this  point  borders  on  desperation, 
for  I  am  so  convinced  that  some  of  the  Federal  judiciary,  if  left  un- 
bridled, are  capable  of  destroying  public  support  for  our  schools  in 
some  of  orr  great  metropolitan  centers,  that  I  am  willing,  as  a  last 
resort,  to  risk  the  daiigers  which  may  lurk  in  a  constitutional  amend- 
ment rather  than  to  leave  public  education  at  the  discretion  of  men 
like  those  who  sit  on  the  Federal  bench  in  Richmond,  Detroit,  and  in 
Charlotte, 

As  Justice  Brandeis  once  put  '%  "Experience  should  tea'^h  us  to  be 
most  on  ou>*  guard  to  protect  liberty  when  the  Government  s  purposes 
are  beneficient  *  *  *,  The  greatest  dangers  to  liberty  lurk  in  insid- 
ious encroachment  by  iien  of  zeal,  w^ell  meaning,  but  without 
ui-derstanding," 

The  strongest  reason  I  have  for  favoring  a  constitutional  amend- 
ment is  to  prevent  the  judiciary  from  venturing  any  further  into  the 
business  of  running  the  public  schools,  indeed,  I  waiit  to  get  them  out 
of  the  schools  as  quickly  as  possible  befc>i3  it  is  too  late. 

Our  school  system  is  in  a  very  crucial  and  decisive  tjme.  Public  inter- 
est, both  positive  and  negative,  has  never  been  so  high,  nor,  unfor- 
tunately, has  commurHy  anxiety  over  the  school  system! 

In  essence,  the  real  issue  is  tJiat  of  raising  the  level  of  pt'.blic  con- 
fidence in  the  ability  of  our  schools  to  provide  quality  education  in 
today's  environment,  not  just  for  white  children,  out  for  everybody's 
child.  We  liave  abolished  our  dual  school  system  for  black  children, 
and  we  have  dese^-regated  our  faculty,  staff,  and  students.  We  now 
want  to  get  on  with  the  business  of  education  freed  of  the  arbitrary 
restraint^  which  cause  us  to  devote  so  much  of  our  energies  and  time 
to  the  logistics  of  integration  by  ratio. 

We  think  it  is  time  to  quit  applying  names  and  labels  to  people  who 
have  different  opinions  and  different  points  of  view  about  the  highly 
controversial  issues  that  have  swirled  around  the  public  schools.  We 
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think  It  IS  time  for  the  national  commitment  to  desegregation  of  our 
schools  to  take  its  rightful  i)lace  alongside  the  national  commitment 
to  desegregation  of  housing,  for  example. 

We  think  it  is  time  for  representative  government  at  its  finest  to 
work  through  some  difficult  problems,  and  we  think  it  is  high  time  for 
district  court  judges  to  remove  themselves  from  the  schoolboards  a! 
over  this  country. 

In  our  judgment,  the  education  of  our  children  is  the  most  important 
task  which  we  face.  School  desegregation  and  good  education  are  not 
mutually  exclusive.  The  success  of  both  to  a  very  large  degree  rests 
wj  th  the  people  who  live  in  our  school  district  guided  by  standards  and 
principles  which  are  applicable  the  country  over. 

The  Charlotte-Mecklenburg  community  has  a  history  of  providing 
good  schools—we  think  the  best  in  the  State  of  North  Carolina.  Given 
the  oppoitunity  to  again  concentrate  our  energies,  our  resources  and 
our  talents  upon  educational  programs  and  techniques  we  believe  that 
we  can  provide  for  all  of  our  citizens  that  equally  of  educational  op- 
portunity which  frees  individuals  from  the  burdens  and  hand':aps 
imposed  by  varied  circumstances,  backgrounds  and  environmental 
differences. 

f<^el  great  moral  support,  for  school  desegregation  among  our 
people.  The  resentment  onlj  comes  as  a  reaction  to  arbitrary  court 
decrees  which  seemingly  have  singled  us  out  as  bein^  different  from 
u  ^x/^^  country.  We  knoAV  there  is  a  tremci.dous  challenge 

ahead  for  all  of  us  in  public  education.  Our  hearts  and  our  minds  are 
geared  to  proceed  in  a  positive  way  to  meet  the  needs  of  everv  child 
Avho  ^omes  into  our  schools.  We  ask  you  to  help  us  realize  this  obiec- 
tivo  at  the  earliest  possible  tim3. 

Chairman  Celler.  Thank  you  verj^  much,  Mr.  Poe. 

Our  next  witness  is  Mrs.  Julia  Watson  Maulden,  member,  Charlotte- 
Mecklenburg  School  Board,  Davidson,  N.C. 

STATEMENT  OF  MRS.  JUUA  WATSON  MAULBEN,  MEMBER, 
CHAPLOTTE-MECKLENBURG  SCHOOL  BOARD,  DAVIDSON,  N.C. 

Mrs.  Mauldex.  I  have  placed  in  your  hands  a  document  which  is  in 
essence  two  documents.  When  I  wrote  in  early  March  requesting  to  ap- 
pear, the  President  had  not  vet  spoken,  so  you  will  find  on  page  16  an 
abrupt  change  of  style  which  says:  "An  affirmative  report  from  the 
Charlotte-Mecklenburg  School  Board  member  who  has  been  through 
It  all." 

You  asked  me  to  speak  to  House  Joint  Resolution  620  and  H.R. 
13910. 1  am  going  to  ask  if  you  will  follow  through  with  me  as  I  try  to 
excerpt  from  these  pages  the  things  that  I  want  to  bring  to  your  atten- 
tion. I  am  ti  asting  that  you  are  going  to  read  this  entire  statement  in 
private. 

Chairman  Celler.  We  will  accept  the  complete  statement  for  the 
record. 
(The  statement  follows :) 

Stateme.nt  or  Mrs,  Julu  Watson  Maulden,  Member  Charlotte-Mecklenburo 

School  Board 

As  a  citizen  of  tlie  United  Statos,  and  more  <*peciflcan.v,  as  an  elected  local 
government  offlcinU  I  am  unaltprnbl.v  opposed  ,ho  passage  of  H.J.  Res.  620  to 
amend  the  Constitution.  If  approved,  and  if  intonjreted  to  mean  that  the  power 
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of  pupil  assignment  hitherto  vested  in  local  Boards  of  Education  is  removed, 
there  is  no  question  that  the  giant  strides  made  (toward  equal  education  of 
all  students)  in  the  last  seven  or  eight  years  will  be  negated  in  the  South  and 
Southeast. 

1  have  come  to  plead  with  you  to  recognize  that  desegregation,  already  so  far 
advanced  in  southern  school  districts,  must  not  be  retrograded  nor  deprived  of 
the  tools  with  which  to  continue  desegregation  simply  l>ecause  the  North  and 
East  are  facing  squarely  what  we  have  known  all  along,  namely,  that  the  results 
of  de  jure  and  de  facto  are  one  aud  the  ^rao  pitifully  inadequate  schooling  for 
minority  children. 

The  South  has  made  these  advances  under  duress,  specifically,  in  the  case  I 
know  best,  (Charlotte-Mecklenburg)  under  a  series  of  court  orders  beginning  in 
1965.  Painfully,  haltingly,  expensively,  but  none  the  less  surely  we  have  dismantled 
a  dual  school  system  and  achieve<l  a  totally  integrated  system  of  education  for 
our  young.  The  Board  majority  has  resisted  every  stei)  of  the  way,  a  large  seg- 
ment of  the  community  has  resisted,  and  we  have  lost  several  thousand  students 
to  private  schools.  Nevertheless,  the  plus  factors  outweigh  the  minus.  Given 
time,  financial  support,  and  experience  in  human  relations  we  will  realize  the 
goals  of  equal  and  excellent  education  for  all  the  children  in  our  district 

To  thousands  of  professional  educators  and  board  members  who  have  by 
"blood,  toil,  tears,  and  sweat  *  achieved  total  or  near  total  desegregation  of 
southeastern  school  .systems,  it  is  unthinkable  that  the  President  and  the  Con- 
gress would  favor  a  Constitutional  amendment  that  would  undo  our  progress. 
However  blandly  the  proposal  may  read,  its  sole  intent  is  to  outlaw  all  those 
devices  surrounding  pupil  assignment  which  have  made  it  possible  for  us  to 
dismantle  dual  school  systems :  closing  schools,  rezoning  geographic  areas,  pair- 
ing. clusteriT]g.  satelliteing,  and  bussing. 

The  assignment  of  pupils  to  elementary,  middle  schools,  and  secondary  schools, 
coupled  with  the  decisions  as  to  the  course  of  study,  extra-curricular  activities, 
and  the  employment  of  staff  lie  at  the  very  core  of  local  responsibility  for  educa- 
tion. To  remove  from  Boards  of  Education  the  assignment  of  pupils  according 
to  whatever  criteria  is  a  seriotis  matter,.  The  proposed  amendment  does  just 
that 

Justice  Burger  wrote  in  commenting  upon  a  North  Carolina  statue  hurriedly  . 
enacted  in  1969  in  the  hoi^e  of  forestalling  the  u.se  of  transportation : 

'*To  forbid,  at  this  stage,  all  assignments  made  on  the  basis  of  race  would 
deprive  schol  authorities  of  the  one  tool  absolutely  essential  to  fulfillment  of 
their  constitutional  obligation  to  eliminate  dual  school  systems.' 

If  Boards  needed  the  right  to  use  pupil  assignment  and  school  bussing  to 
bring  about  desegregation  in  the  fir^t  stages,  they  most  assuredly  need  the  right 
to  continue  using  all  available  tools  to  maintain  desegregation. 

No  constitutional  amendment,  please,  gentlemen. 

A  NATIONAL  DESEGREGATION  STANDARD  IS  NOT  WARRANTED 

Likewise,  in  speaking  of  H.R.  13916,  I  am  opposed  to  the  imposition  of  a  mora- 
toriinn  on  new*  and  additional  student  transportation ;  and  quite  specifically  to 
the  languageof  the  Section  2(a),  (2)  (3). 

As  a  school  board  member  who  has  experienced  six  years  of  diflacult  deci- 
sion-making. I  can  conceive  of  no  greater  folly  than  trying  to  establish  a— 
•*nnif(>nn  .standard  f(ir  determining  the  extent  to  which  a  local  educational 
agency  is  required  to  reassign  and  transi>ort  its  students  in  disciiarging  its 
obligation  under  the  14th  amendmei  t  to  the  United  States  Constitution  to  de- 
segregate its  schools." 

Each  school  district,  like  each  individual,  has  a  different  set  of  variables  with 
which  to  work.  Geography,  traffic  patterns,  innmlation  »?omposition,  population 
density,  tax  base,  methods  for  financing,  social  patterns, — all  these  and  dozens 
of  other  factors  iaipinge  upon  the  imxiess  of  creating  a  imitary  school  system 
within  a  district. 

Who  is  to  decide,  at  a  national  level,  what  constitutes  "substantial  hardship"? 
Is  i^  the  distance  traveled?  At  last  week's  National  School  Board  Assodaticn 
we  J  earned  of  high  scho<il  students  in  Arissonn  who  travel  80  miles  each  way 
io  c.^t  to  .school !  How  far  U  too  far?  My  last  two  children  rode  a  bus  20  miles 
per  (lay.  in  a  ride  that  had  nothing  to  do  with  desegregation.  Is  20  miles  too  great 
a  di.stauce?  ITiousands  of  us  have  never  thought  so.  Is  a  20  mile  ride  for  trans- 
lK)rtati(m  different  from  a  20  mile  ride  for  '^bussing  to  achieve  desegregation"? 
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How  young  is  too  young,  when  purportedly  the  health  of  a  child  is  endang- 
ered i  In  my  small  town  of  Davidson,  on  the  periphery  of  Mecklenburg  countv, 
the  school  system  oiwrates  with  Title  I  funds  a  kindergarten  (Child  Develop- 
ment Center)  for  five  year  old  children  of  low-income  parents.  All  but  a  hand- 
ful of  the  125  youngsters  ride  busses,  many  for  a  distance  of  40  miles  per  day 
i?or  the  first  child  to  be  pickecl  up  on  a  route,  the  diertance  and  time  may  be  as 
much  as  72  miles,  and  thrve  hours  daily. 

Is  five  years  too  young  to  be  "bussed"?  Is  one  hour  (the  average  time),  twice 
a  (Iny.  t(M)  long?  Is  40  miles  too  far?  Xot  in  the  eyes  of  iwrents  who  are  desper- 
ately  eager  to  have  their  youngsters  imrticipate  in  our  program.  Mothers  weep 
when  they  find  their  children  are  ineligible  because  Father  makes  more  than 
A  poverty  wage.  A  number  of  parents  from  20-mile-disfcant  Derita  wrote  Con- 
gres.sman  Jonas  in  high  dudgeon  that  their  children  wei^  denied  the  privilege 
of  participation  by  \irtue  of  a  decent  income  level  in  the  family.  They  covet  the 
opi>ortunity  for  their  children  to  ride  40  miles  a  day  in  onJer  to  benefit  from 
the  edncati(m  at  the  end  of  the  ride. 

It  has  bec^ome  increasingly  clear,  as  city  families  fought  for  and  won  from 
the  North  Carolina  State  Legislature  in  1969  the  same  transportation  privilege** 
accorded  to  rural  children,  that  the  bus  ride  a  imrent  tcants  a  his  child  to  take 
IS  "neede*!  transportation  \  whereas  the  bus  ride  he  has  been  assigned  to  take 
for  desegregati<7:i  is  an  unspeakable  evil  called  'bussing".  The  former  is  a  sen- 
ice,  the  latter  is  a  substantial  hardship?  Truly,  as  Paul  the  Apostle  observed 
so  long  ago.  "Nothing  is  either  good  or  evil  but  thinking  makes  it  so." 

Bishop  Richard  Emrich,  of  the  Episcopal  Dii^^  e  of  Michigan,  has  effecttvely 
encapsulated  the  base  of  bussing  as  we  face  the  real  issue  behind  it : 

'The  real  enemy  in  our  midst  is  not  the  person  who  is  for  or  against  bussing— 
that  is  supe'-Mal  thought  that  divides:  the  veal  enemy  is  tlie  historical  predica- 
ment in  wMch  we  are  all  caught  together,  and  which,  if  we  cannot  solve  it,  will 
continuAi^o  destroy  the  happiness,  .strength,  and  unity  of  America.  What  is  this 
problem  ? 

"It  is  the  fact  .  .  .  that  we  are  becoming  a  radically  divided  country,  that  two 
societies,  one  black  and  the  other  white,  are  developing  side  by  side 

^^f^^^V^*^™^"!?  ^'^^^  a'^er  and  unhappiness 

within  America,  and  weakens  us  a^  we  face  the  outside  world.  It  is  the  greatest 
single  tragedy  and  i)roblem  of  all  American  history ;  and  when  we  think  of  the 
anger  on  both  sides,  the  acts  of  violence  on  Iwth  sides,  the  racial  division  in 
the  airoed  services,  the  groups  Umt  arm  against  each  otlier.  the  extremists  on 
Doth  ^des,  we  k.iow  Umt,  given  the  right  drcumstances.  this  dhision  could  brine 
down  in  ruins  our  free  institutions.  ...  * 
"Bussing  is  simply  one  small.  i>erhaps  inadequate  attempt  to  deal  with  thi< 
vast  and  growing  problem  and  to  move  this  coun^o*  toward  unJty.  For  the  sake 
or  unity,  and  against  the  background  of  our  re^dential  separation,  the  schools 
are  being  asked  to  bring  us  together.  And  the  controversy,  anger,  fear,  and  (Uvi- 
sion  around  busing  reveal  the  deep  sickners.  for  when  race  is  removed  from  the 
""l^  f  ^"^^  ''''^''y  about  bu^ng.  With  of  our  students  in  America 
climbing  onto  busses  everj-  day,  bussing  is  as  American  as  apple  pie    .  . 

JBussing  is  expensive,  time-consuming,  inconvenient,  and,  taken  bv  itself 
rather  silly.  All  of  us  like  the  idea  of  a  neighborhood  school :  and  i!  a  child^n 
muStoanotK  ^^^"^     «omething  almrd  about  lu...sing  him  ten 

"But  if  there  are  immediate  arguments  arainst  bussing,  .surelv  thei^  must  be 
one  big,  central  overarching  reason  for  it.  .  .  ,  All  of  us  must  ask  oSve^ 
1  L^"«rt       "  opposwl  to  bussing,  what  are  we  going  to  put  in  its 

^ace?  What  are  we  going  to  do  about  this  problem  tha^t  grows  and  j^w.s  and 
will  not  go  away?  How  ai^  we  going  to  unify  this  nation^ 

If  we  decide  this  bussing  issite  in  such  a  way  that  America  takes  another  stcn 
toward  uiU  y,  we  will  have  moved  to  stop  the  maturing  of  the  contfaSn  W 
we  do  no  hing.  or  talk  and  act  in  such  a  way  that  the  division  is  incrZed  then 
've  must  in  the  long  run  take  the  consequences." 

LEGISLATION  DIRECTED  AGAINST  RACIAL  BALAVCE  NOT  WISE 

Though  racial  hrXance  is  not  attacked  r»er  se,  in  H.R.  13916.  it  is  prociselv 
imssing  to  achie^v  racial  balance"  which  the  bill  attacks.  The  Supreme  Court 
decision  as  Mr  Voe  has  pointed  out  to  you.  widch  (ieclarod  Imssing  to  be  a  valid 
tool  in  iii)holding  the  Swann  decision  of  the  District  Court,  nmde  it  clear  that 
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neither  Court  required  racial  balance  in  every  school  in  a  district  in  order  to 
comply  with  constitutional  requirements. 

Though  the  Court  <V>es  not  reciuice  a  balance,  the  Board  has  found  that  the 
community  itself  demands  that  everyone  be  treated  alike.  Desegregation,  like  the 
military  draft  and  the  income  tax.  is  unpopular,  to  be  borne  only  if  everyone  is 
subject  to  its  demands.  The  feeder  plan  adopted  under  court  order  by  the  Char- 
lotte-Mecklenburg Board  of  Education  recognizes  that  while  exact  ratios  need 
not  be  maintained,  every  school  of  the  10^  is  desegregated  to  some  degree  (7% 
to  49%). 

In  the  fall  of  1971,  white  parents  in  the  northwest  sector  of  Mecklenburg 
County,  calling  themselves  Citizens  United  for  Fairtiess,  joined  the  NAACP  suit 
against  the  Board  in  an  effort  to  force  the  Board  to  change  the  Feeder  Plan 
approved  by  the  Court,  oliarging  that  the  Board  had  discriminated  against  them 
and  favored  the  affluent  southeastern  portion  of  the  city,  placing  an  unfair 
*1)urden"  on  their  children.  The  burden  consisted  of  this:  that  their  children 
were  paired  in  formerly  white  elementary  schools  with  children  in  fonnerly 
black  elementary  schools,  grades  1-4  in  one  school,  grades  5-6  in  the  other.  Many 
of  the  southeast  elementary  schools  retained  their  1-6  grades,  receiving  black 
youngsters  into  their  schools  but  exporting  none  of  their  own.  In  addition,  these 
same  northwest  youngsters  were  assigned  to  two  formerly  all-Negro  junior 
high  schools,  and  one  formerly  all-Negro  senior  high,  furnishing  the  white  iwpu- 
lation  for  these  schools  from  geographic  areas  close  by.  The  parents  did  not  claim 
that  the  .schools  themselves  were  inferior,  but  that  they  (the  parents  and  chil- 
dren) were  being  unfairly  treated  in  being  thus  assigned.  **Faimess".  to  them, 
would  have  lain  in  bussing  white  students  from  the  more  distant  affluent  schools 
over  into  the  northwest  sector,  .said  students  and  imrents  being  made  thus  to 
suffer  more  equally  the  ''burden*'  of  desegregation. 

Not  only  does  the  community  demand  some  measure  of  racial  balance,  but 
consistent  thinking  demands  it.  What  Solomon  can  answer  the  questions : 

"Whom  shall  we  leave  segregated?" 

"Whom  shall  we  desegregate?*' 

Tliere  is  no  point  in  replying  that  freedom  of  choice  will  snffice.  Thirteen  years 
after  the  Brown  decision,  and  two  years  after  the  first  round  of  Court  action  liad 
resulted  in  closing  seven  (7)  black  schools  in  the  rural  areas  of  Mecklenburg 
(1967),  thereby,  integrating  six  (6)  elementary  schools,  the  achievement  scores 
in  a  county-wide  testing  program  revealed  these  illuminating  facts  : 

The  twenty-one  (21)  elementary  schools  at  the  bottom  of  the  list  of  seventy-six 
(76)  were  all  Negro, 

The  seven  (7)  junior  high  schools  at  the  bottom  of  the  list  of  nineteen  (19) 
were  all  Negro,  or  predominately  so. 

The  two  (2)  (out  of  eleven)  all  Negro  senior  high  schools  were  at  the  bottom 
of  the  list. 

As  one  perused  the  findings  and  regarded  achievement  scores,  the  socio-eco* 
nor.  ic  background  of  each  schoors  student  body  was  clearly  revealed.  The 
''whiter"  the  students,  the  more  affluent  the  area,  the  higher  the  scores.  It  is  true 
that  this  test  revealed  more  about  a  child's  background  than  about  his  intelli- 
gence, but  it  is  equally  true  that  opi>ortunities  for  achievement  of  personal  and 
academic  success  were  seen  to  be  severely  limited  by  the  accident  of  birth  and 
social  class. 

Behold  the  results  of  freedom  of  choice ! 

It  is  imperative  that  children  from  low  income,  low  achievement  areas,  be 
exposed  to  standards  and  ways  of  living  that  raise  the  level  of  their  aspirations 
and  their  possibilities  of  achieving  these  aspirations.  If  this  \b  racial  balance, 
so  be  it ! 

Those  of  us  who  are  fairly  launched  on  a  totally  integrated  system  need  t'^ 
continue  unswervingly  toward  the  graduation  of  u  cla'  .  which  began  its  first 
grade  together  and  continued  through  twelve  years  together.  B/  comparing  the 
dropout  rates,  the  achievement  levels,  and  a  multiplicity  of  data  with  com- 
IMiral  le  data  of  previously  segregated  groups,  and  by  doing  this  co'^ssitently 
over  a  period  of  years  back  toward  segregation  and  forward  into  integration,  we 
will  arrive  at  some  objective  evaluation  of  the  process  in  which  we  are  now 
KO  emotionally  engaged. 

Surely  it  is  not  too  much  to  ask  that  we  be  given  one  generation  in  which  to 
overcome  the  in  just*  •es  and  abuses  of  several  hundred  years.  Dnless  you  uphold 
those  court  decrees  which  have  compelled  us  to  do  by  law  what  we  ought  voli- 
ticnaly  to  ha"e  done  through  moral  judgment,  we  will  slip  l>a'kward  toward 
^pa  rate  societies. 
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ON  BEBUILDINO  GHETTO  SCHOOLS 

In  his  speech  on  March  23,  and  in  legislation  since  formulated,  the  President 
proposed  granting  1^  billion  dollars  to  improve  ghetto  schools  as  a  substitute 
for  integrating  them.  Great  idea,  improving  ghetto  schools;  if  they  are  not 
fit  for  white  children  they  are  not  fit  for  black. 

But  let  us  not  confuse  upgrading  buildings  wifb  upgrading  children.  The 
19o4  Brown  decision,  plus  a  sharply  rising  economy,  resulted  in  an  unprecedented 
building  of  new  educational  facilities  for  Macks  and  whites  alike  throughout  the 
South.  Bond  issues  were  seldom  turned  down  in  the  oO's  and  (SO's  in  the  South- 
east sector  of  our  country,  as  growth  in  population  and  in  economic  ability  swung 
upward.  Charlotte-Mecklenburg  is  typical  of  such  growth.  In  the  decade  of  tbe 
60*s  we  abandoned  20  schools  and  built  or  rebuilt  32.  There  are  no  ghetto  schools 
in  our  county.  There  are,  to  lie  sure,  beautiful  buildings  in  unbeautiful  neigh- 
borhoods. And  white  parents  whose  children  are  matriculating  in  these  fine 
baildiugs  have  discovered  that  library  facilities,  cafeteria  equipment,  play- 
ground fencing,  band  uniforms,  and  teaching  aids  of  all  kinds  are  clearly  less 
abundant  than  in  their  former  all-white  sch.-ols.  But  Integrated  P.T.A.s  and 
School  Committees,  with  help  from  students  and  community  groups,  are  using 
their  ingenuity  to  overcome  inequities.  They  are  coming  increasingly  to  the 
Board  itself  to  make  their  needs  known,  a  practice  little  know*n  prior  to  desegrega- 
tion. 

What  I  am  urging  is  that  we  desegregate  and  rebuild  schools  simultaneously. 
The  process  of  rebuilding  is  facilitated  when  parents  from  privileged  areas  real- 
ize first-band  the  inequities  suffered  by  schools  and  minority  children.  Here  again 
I  call  on  onr  local  experience :  one  of  our  inner  city  elementary  schools  long  in 
need  of  a  chain  link  fence  to  provide  a  safe  play  area,  somehow  got  the  fence 
miraculously  erected  (by  P.T.A.  effort)  within  a  few  months  after  white  chil- 
dren arrived.  Another,  a  senior  high  school,  whose  black  band  students  had 
paraded  for  twenty  years  in  the  same  ancient  unifonns,  was  the  object  of  all-out 
school  and  community  fund-raising  efforts  as  soon  as  witite  know-how  and  interest 
supplemented  black  interest. 

In  short,  why  a  moratorium  on  bringing  together  black  and  u*hite  citizens  in 
support  of  desegregated  schools?  Separate  will  never  be  equal,  as  the  Brown  de- 
cision so  emphatically  stated  in  1954.^ 

IN  SUMMABY 

I  am  appending  to  this  statement  another  brief  paper  prepared  in  early  March 
when  first  I  requested  an  audience  with  this  committee.  It  lists  the  successes  we 
have  encountered  during  our  last  two  years. 

I  am  also  appending  a  teai  sheet  from  the  Charlotte  Observer,  February 
1072,  which  tells  simply  but  elmiuently  the  story  of  one  elementary  school.  Bil- 
lingsville,  and  how  it  is  succeeding.  Multiply  this  story  many  times,  and  you  will 
know  why  many  of  us  1  relieve  the  plusses  outweigh  the  minuses. 

Finally,  I  have  requested  that  you  l»e  sent  a  film,  produced  by  WBT  and  the 
Jefferson  Standard  Broadcasti      Company,  Division^Dedsion:  The  Schools. 

This  film  was  prepared  by  the  station  whose  conservative  editorial  policies  have 
urged  appeal  of  i*ourt  orders  at  every  step  of  the  w*ay.  Yet  they  have  produced  an 
essentially  affirmative  documentary  of  the  desegregation  achievements  of  the  past 
two  years.  I  urge  you  to  view  it  and  ponder  its  m<ssage  as  you  contemplate  action 
that  would  return  us  to  pre-Swann,  dual  schools. 


An  Affirmative  Rrport  From  Charlotte-Mecklenburo  From  a  Boabd  Member 
Who  Was  Part  of  the  Deseohexjation  Process 

Success,  like  lieauty,  lies  in  the  eye  of  the  beholder ;  the  poet  said  first  w*hat 
the  Gesfalt  psychologist  said  later ;  that  we  bring  the  w*hole  of  our  past  experience 
to  bear  In  perceiving  a  new  phenomenon.  You  have  heard  from  those  in  our  dis- 
trict whoJie  negative  views  on  "bussing/*  expressed  with  vai-ying  degrees  of  : 
vehemence  e»en  prior  to  the  fact,  predijqKwjed  them  inevitably  to  regard  every  | 
manifestation  of  difficult  sledding  as  evidence  that  integration  achieved  by  1 
bussing  is  a  failu-e  in  the  Chariotte-Vecklenburg  school  system.  1 

It  is  fitting  tlijfo  ^  ou  should  hear  fr*m  others  who  view*  the  same  scene  and  draw  i 

different  conclusio  .s  .  .  .  from  thosc  whose  expectation  was  and  is  that  we  would  1 
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arrive,  are  arriving,  painfully  and  expensively,  to  be  sure,  but  nevertheless  arriv- 
ing, at  impmved  education  for  all  children  and  youtb.  Specifically,  in  the 
Charlotte-Mecklenburg  exi)erience,  the  positive  gains  in  human  development  out- 
weigh the  negative  costs  of  money,  inconvenience,  and  sporadic  exhibitions  of 
ill-will. 

There  is  no  denying  that  equal  education  costs  more  in  dollars  and  cents  than 
»mequal  education.  Whereas  28,000  students  were  riding  orange  busses  and  city 
coaches  to  their  schools  in  1960-1970,  at  an  average  annual  cost  of  nearly  $40.00 
l)er  child,  the  1970-71  courtpordered  Finger  Plan,  plus  a  city  student  transi>orta- 
tion  enactment  by  the  State  legislature,  put  11,000  more  riders  into  busses  (total, 
39,600) ;  and  in  1971-72  the  Board  formulated  Feeder  plan  added  another  7,500 
passengers.  Thus,  over  a  two  year  span,  pupil  riders  increased  by  18,600  and  costs 
increased  by  $720,000.  Tliis  is  no  small  sum  of  money  however,  when  viewed 
within  the  context  of  the  total  budget  of  $67,244,000  (1970^71  figures),  costs  are 
seen  in  truer  persi)ective.  Seven  hundred  twenty  thousand  dollars  equals  less  than 
tlie  cost  of  two  days'  operation  of  the  schools.  Can  we  evaluate  two  days'  opera- 
tional costs  against  the  present  and  future  costs  of  a  racially  divided  America? 

There  are  those  of  both  races  who  are  crying  for  community  control,  a  new 
facet  of  the  separate  but  equal  dogma.  Under  this  concept,  more  money  Is  poured 
into  the  inferior  school,  whose  patrons  opt  for  deciding  them.selves  the  what,  how, 
and  hp  whom  their  children  shall  l)e  taught.  If  the  six-year  o!d  Coleman  Report 
was  insufficient  to  demonstrate  the  fallacy  of  such  claims,  I  call  your  attention 
to  the  latest  account  of  the  nation's  l>est-kno\\7i  exi»eriment  in  separate  schooling 
for  minority  children.  I  quote  fror  an  ar^  cle,  ^'Community  Control  Revisited" 
in  the  February,  1972  issue  of  Cowmentary: 

"The  district  had  580  professional  staff  members,  making  a  ratio  of  one  pro- 
fessional to  every  eight-to-ten  pupils.  With  such  a  favorable  ratio,  with  the 
numerous  paraprofessionals  also  on  staff,  with  an  unusual  concentration  of 
academic  ..nd  foundation  support,  with  a  broad  array  of  innovative  materials 
and  expensive  educational  'hardware',  the  educational  program  might  hiive  lieen 
expected  to  produce  results.  Yet  there  is  no  evidence  that  anything  was  accom- 
plished by  the  Ocean  Hill-Brownsville  Demonstration  District,  in  terms  of 
teaching  children  to  read  ...  On  the  contrary  after  all  the  publicity  and  conflict, 
the  Ijold  rhetoric  and  revolutionary  expectations,  after  all  the  money  npent, 
jobs  allocated,  new  machinery  and  programs  introduced,  the  children  of  the 
district  cannot  read  as  well  today  as  they  did  five  years  ago." 

But  I  digress.  To  return  to  the  Charlotte-Mecklenburg  story :  it  is  my  under- 
standing that  the  Chairman  of  our  Board  of  Education  has  presented  to  you  a 
statement  which  touches  on  o  number  of  the  affirmative  results  stemming  from 
our  forced  desegregation.  Some  few  of  these  are  physical  improvements,  visible 
to  the  naked  eye:  the  chain-link  safety  fence  sarronndirig  the  playground  of  an 
inner-city  school,  obtained  (after  years  of  need)  only  when  the  knowledge  and 
buying  power  of  affluent  white  parents  supplemented  the  lack  of  same  or  the 
part  of  iMior  black  parents ;  or  ths  twenty-year-oUl  band  unifo  ms  replaced  by 
community  and  school  effort  at  a  formerly  all-black  high  schoo.. 

Highly  visible  also  are  the  400  volunteer  adults  who  are  working  regularly 
on  a  one-to-one  teaching-counseling  basis  with  youngsters  in  our  schools.  Not  so 
easily  perceived  or  measured  are  the  benefits  of  these  child-adnlt  associations. 
Who  is  to  measure — by  what  instruments  can  we  measure— the  benefits  derived 
from  the  interact  jns  of  these  thousands  of  human  beings  with  one  another? 
Eyes  and  hearts  are  opened  on  both  sides  of  the  learning  problem.  Not  black 
children  alone,  hut  all  children  a  e  lienefitting.  Not  to  mention  the  tutors:  to 
care  intensely  for  the  success  a;id  well-being  of  somebody  else's  child  and 
to  participate  in  the  building  of  a  positive  self-image— these  are  incalculably 
valuable  experiences  for  the  volunteers  themselves. 

Perhaps  the  greatest  achievement  to  date  is  in  the  area  of  curriculum  improve- 
ments. Hard-pressed  teachers,  prmcipal&r  and  supervisors  are  being  forced  to 
improve  instructional  techniques  fn  order  to  maintain  their  self-respect  if  not 
in  order  to  survive.  Devastating  r«*lems  of  non-achievement,  so  long  swept 
under  the  rbar,  are  now  glaringly  apparent  when  the  haves  and  the  have-nots  are 
seated  shouider  to  shoulder  in  every  classroom.  Professional  in-service  training 
courses  have  two  or  three  times  as  many  applicants  as  ^n  be  accepted;  univer- 
sity extension  courses  are  over-subscribed.  Individualiied  instruction,  so  long 
n  matter  of  lip-service,  is  new  receiving  implementation.  New  strategie(»  for 
problem-Holv?ng  with  Input  from  students,  pirents.  and  civic  and  religious 
groups  are  directed  toward  humanising  and  improving  the  teaching-learning 
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situation.  More  people  are  contributing  more  time,  talent,  and  monev  to  th*. 
^■^^sUTaSSireJi!"'^  "'^'"-^  tLe'lS4lr^^?;^t 

Need  I  point  out  iii  closing  that  the  bus  is  an  instrument-no  more,  no  less- 
^T''  «otr  toward  the  elimination  of  an  ancient  and  pervasive  injST 
There  may  be  other  Instruments  lator.  Are  we  so  unper^epTlve  as  to  dSe 
^'^T^  n^ift^'"^      more  evil  than  segregation  and  its  insidious  results? 

"-'^o  tU"n?s  '^"^  '""^  '^'^^ « teSrr 

by^^h'^otTersWft"'^  '^^^  feads  and  pass 

Mrs.  Maxtiden.  I  will  speak  first  to  House  Joint  Resolution  620 
which  IS  page  1  that  you  have  before  you. 

I  state  that  I  am  unalterably  opposed  to  the  passage  of  House  Joint 
Resolution  6?0  to  amend  the  Constitution,  and  fsay  in  the  second  para- 
graph that  I  have  come  to  plead  with  you  to  recognize  that  desegrega- 
tion, which  has  already  so  far  advanced  in  Southern  school  diSricts, 
must  not  be  retrograded  nor  deprived  of  the  tools  with  which  to  con- 
tinue desegregation  simply  because  the  North  and  East  are  facing 
squarely  what  we  have  known  all  along;  namely,  that  the  results  of  de 
jure  and  tie  facto  are  one  and  the  same :  pitifully  inadequate  schooling 
for  minority  children.  ^ 
In  the  third  paragraph,  I  point  out  to  you  that  we  have  made  ter- 
rifc  advances  under  duress,  specifically,  in  the  case  I  know  best, 
Char/otte-Mecklenburg,  under  a  series  of  court  orders  beginning  in 
196,-).  I  agree  with  all  of  the  difficulties  Mr.  Po.-,  has  presented  to  you. 
1  amf  ully,  I  say,  and  haltingly,  expensively,  but  none  the  less  surely  we 
have  dismantled  a  dual  school  system  and  achieved  a  totally  integrated 
system  of  education  for  our  young.  The  board  majority  has  resisted 
every  step  of  the  way,  a  large  sftgment  of  the  community  has  resisted, 
and  we  have  lost  several  thousand  students  to  private  schools.  Never- 
thel^s,  I  think  the  plus  factors  outweigh  the  minus,  and  given  your 
indulgence,  I  will  point  that  out.  Given  time,  financial  support,' andi 
experience  m  human  relations  we  will  realize  the  goals  of  equal  and 
cxcelleiit  education  for  all  the  children  in  our  district. 

To  thousands  of  professional  educators  and  board  members  who  have 
by  blood,  toil,  tears,  and  sweat  achieved  total  or  near  total  desegrega- 
tion of  boutheastem  school  systems,  it  is  unthinkable  that  the  Pr^i- 
dent  and  the  Congress  would  favor  a  constitutional  amendment  that 
would  undo  our  progress. 
Here  is  the  crux  of  these  two  pages : 

However  blandly  the  proposal  may  read,  ite  sole  intent  is  to  outlaw 
all  those  deviciss  siirrounding  pupil  assignme.it  which  have  made  it 
possible  for  us  to  dismantle  dual  school  systems:  closing  schools,  re- 
zoning  geographic  areas,  pairing,  clustering,  satelliting,  and  busing. 

The,  assignijienf  of  pupils  to  elementary,  middle  schools,  and  second- 
ary schools,  coupJed  with  the  decisions  as  to  the  cou-se  of  study,  extra- 
curricular activitie.^,  and  the  employment  of  staff  lie  at  the  very  core  of 
local  responsibility  for  education.  To  remove  from  boards  of  educa- 
tion the  assignment  of  pupils  according  to  whatever  criteria  is  a  seri- 
ous matter— the  proposed  amendment  does  just  that. 

if  B '?fft?«Tu**iR*^  *  my  stat<-ment,  I  point  out  h-re  in  speaking 
or        l6Vlb  that  1  am  opposed  to  the  imposition  of  a  moratorium  on 
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new  and  additional  student  transportation;  and  quite  specifically  to 
thelanguageof  section 2(a),  (2)  (3). 

Then  I  ask  some  questions  and  these  are  questitons  that  we  ask  of  all 
foils  who  are  opposed  to  what  we  can  do  under  court  order. 

Who  is  to  decide,  at  a  national  level,  what  constitutes  "substantial 
hardship?''  Is  it  the  distance  traveled? 

At  last  week's  National  School  Board  Association's  convention  m 
San  Francisco,  we  learned  from  a  ^gentleman  from  New  Mexico  that 
there  are  high  school  students  in  New  Mexico  who  travel  80  miles  each 
way  to  get  to  school.  Now  I  ask;  How  far  :s  too  far?  My  last  two 
children  rode  a  bus  20  miles  per  day,  in  a  ride  that  had  nothing  to 
do  with  desegregation — the  last  two  just  finished  in  1970  and  1971.  Is 
20  miles  too  great  a  distance?  Thousands  of  us  have  never  thought  so. 
Is  a  20-mile  ride  for  transportation  different  fiom  a  20-mile  ride  for 
busing  to  achieve  desegregation  ? 

How  young  is  too  young  when  purportedly  the  health  of  a  child  is 
endf  ngered  ?  In  my  small  town  of  Davidson,  on  the  periphery  of  Meck- 
lenburg County,  the  school  system  operates  with  title  I  funds  a  kinder- 
garten, child  development  center*  for  .5-year-old  children  of  low-income 
parents.  All  but  a  handful  of  the  125  youngsters  ride  buses,  many  for 
a  distance  of  40  miles  a  day.  For  the  first  child  to  be  picked  up  on  a 
route,  the  distance  and  time  may  be  as  much  as  72  miles  and  t^  hours 
daily. 

Is  5  years  too  young  to  be  bused?  Is  1  hour,  the  average  time,  twice  a 
day,  too  long?  Is  40  miles  too  far?  It  is  not  in  the  eyes  of  parents  who 
are  desperately  eager  to  hav3  their  youn^ers  participate  in  our  pro- 
gram. Mothers  weep  when  they  find  their  children  arc  iueligiblc  be- 
cause father  makes  ;^ore  than  a  poverty  wage. 

A  number  of  parents  from  2C  mile-aistant  Derita  wrote  Congress- 
man Jonas  in  high  dudgeon  that  their  children  were  denied  the  privi- 
lege of  participation  by  virtu?  of  a  decent  income  level  in  the  family. 
They  covet  the  opportunity  for  their  children  to  ride  40  miles  a  day 
in  order  to  benefit  from  the  education  at  th<»  end  of  the  ride. 

It  has  become  increasingly  clear,  as  city  families  fought  for  and  won 
from  the  North  Carolina  State  legislature  in  1969  the  same  transpor- 
tation privi^ges  accorded  to  rural  children,  that  the  bus  ride  parent 
wants  his  cnild  to  take  is  needed  transportation ;  whereas,  the  bus  ride 
he  has  be.  n  assigned  to  take  for  desegregation  is  an  uii<*i>eakable  evil 
called  busing. 

Turning  now  to  page  7:  busing  is  expensive,  time-consunring,  in- 
convenient and,  taken  by  itself,  rather  silly.  And  I  agree  with  all  of 
this.  All  of  us  like  the  idea  of  a  neighborhood  school;  and  if  a  child 
can  walk  a  few  blocks  to  school,  there  is  something  absurd  about 
busing  him  10  miles  to  another  school.  But  what  arc  we  going  to  put 
in  its  place? 

Skipping  over  to  page  9  now,  legi.slation  directed  against  racial 
balance  is  not  wise.  Though  nacial  balance  is  not  attacked  per  se,  in 
H.R.  13916,  it  is  precisely  busing  to  achieve  racial  balance  which  the 
bill  attacks.  The  Supreme  Court,  decision,  as  Mr.  Poe  has  pointed  out 
to  you,  which  declared  b\ising  to  be  a  valid  tool  in  upholdingthe  Swann 
decision  of  the  district  court,  made  it  clear  that  neither  coiirt  required 
racial  balance  in  every  school  in  a  district  in  order  to  comply  with 
constitutional  requirements.  Bi  t  the  community  demands  that  every- 
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one  be  treated  alike.  For  example,  certain  white  parents  are  having 
to  send  their  fifth-  and  sixth-grade  children  in  this  pairing  arranee- 
inent  we  have  to  formerly  all  black  schools.  They  must  send  their 
iunior  high-  (7th-,  8th-,  and  9th-grade  children)  to  a  formerly  all 
b  ack  junior  high,  too.  Then  their  children  must  go  to  a  formerlV  all 
black  senior  high  because  they  live  closest  to  these  formerly  all  black 
schools.  On  the  other  hand,  some  of  the  elementary  schools  in  the 
aiHuent  white  southeastern  section  of  Charlotts  have  been  able  to  retain 
tlieir  one  through  SIX  grades  and  simply  ijiiport  black  children  with- 
out exporting  their  own  children  to  a  formerly  all  black  school. 

bo,  these  parents  have  entered  a  suit.  The  judgment  found  that  we, 
inrtecc  .lad  probably  discriminated  against  them  in  a  socioeconomic 
rashion,  but  there  were  not  sufficient  grounds  to  change  our  feeder 
plan  as  a  result  of  it. 

In  the  last  paragraph  of  page  10,  if  you  will  turn  there  with  me.  I 
say  that  not  only  does  the  community  demand  some  meai5ure  of  racial 
balance,  but  consistent  thinking  demands  it.  What  Solomon  can  an- 
swer these  questions : 

Whom  shall  we  leave  segregated  ? 

Whom  shall  we  desegregate? 

\Vho  is  going  to  bear  this  burden  ? 

I  siy  in  reply  there  is  no  choice.  Freedom  of  choice  will  not  suffice. 
Ihii-^een  years  after  the  Brown  decision,  and  2  vears  after  the  first 
round  of  court  action  we  had  sr.cceeded  in  integrating  a  few  schools 
by  closing  .seven  black  schools  in  the  rural  areas  of  Afccklenburg  out 
in  the  county  generally  along  the  periphery  in  the  five  small  tmvns 
which  are  part-  of  the  Mecklenburg  school  .system.  In  David.son,  mv 
own  town.  It  was  simple  to  close  the  black  .school  and  send  everyone 
to  the  >N  hite  school.  Everybody  lived  a  mile-and-a-half  from  everybody 
else  anyway  There  was  no  difficulty  in  that  first  rou     -  f  integration. 

But  as  indicated  heretofore,  2  years  after  chat  ha.  ..kon  place  we 
had  a  city-wide  testin|:  program;  freedom  of  choice,  remeinlier,  was 
the  ordc,r  )f  the  day.  If  you  will  look  at  the  top  of  page  11,  you  will 
sec  what  the  results  of  our  achievement  tests  were.  I  liavo  the  results 
here : 

The  21  elementary  scn.)ols  at  the  bottom  J  the  list  of  76  were  all 
alf  black  ^^^^^  "^^^^      '""'^s*^  accomplishment,  21  of  them, 

The  seven  junior  high  schools  at  the  bottom  of  the  list  of  19  were 
ment  flU.lac£  showing  the  lowest  accoinplish- 

IJo  two  senior  higlis  that  were  all  black,  again,  were  at  the  bottom 
or  too  list. 

This  was  1.3  years  after  the  Brown  decision,  and  freedom  of  clioico 
wa)5  operating  in  our  county. 

In  the  middle  of  the  nekt  paragraph,  I  suv,  "The  'whiter'  the  stu- 
dents,  the  more  affluent  the  area,  the  higher  the  scores  " 
1  oJ<f  ^IP' "  ''f  ?  one  copy  of  this  testing  program  on  March  6, 
1  •?/'^  paragraph  on  page  11,  I  say  that  it  is 
imperative  that  children  from  low-income,  low-achievement  area«  be 
exposed  to  standards  and  ways  of  living  that  laise  the  level  of  their 
a,spirations  and  their  possibilities  of  achieving  these  n£  irations.  If  thi.s 
isiaciall,alanc6,sobeit. 

so.4)0— 72— pt.  3  3 
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X  plead  in  the  last  paragraph  to  continue  unswervingly  toward  the 
graauation  of  a  class  which  begun  its  first  grade  together  and  continued 
through  12  years  together.  We  can  look  backward  then  into  those  sta- 
tistics that  w(»  had  prior  to  this  first  desegregation  and  then  compare 
theni  with  tlie  statistics  which  we  have  gathered  during  the  ensuing  12 
years.  We  will  arrive  at  some  objective  evahiation  of  the  process  in 
which  we  are  nmv  so  emotionally  engaged. 

Surely  it  is  not  too  much  to  ask  that  we  be  given  one  generation  in 
which  to  overcome  the  injustices  and  abuses  of  several  hundred  years. 

On  page  13,  if  you  will  go  quickly  with  me  to  the  President's  propo- 
sition about  giving  money  to  improve  ghetto  schools  as  a  subject  for 
integrating  them :  this  is  a  great  idea.  I  believe  we  should  spend  all  the 
money  we  can  to  improve  ghetto  schools,  but  I  do  ask  you,  do  not  con- 
fuse upgrading  buildings  with  upgrading  children.  Tliere  is  a  differ- 
ence. 

I  point  out  in  the  rest  of  this  paragraph  here  on  page  13  that  af t«r 
the  Hroxrn  decision  in  11)54,  cei4ainly  because  of  the  upswing  of  tlu» 
economic  conditions  in  the  South,  there  has  been  a  tremendous  passing 
of  bond  issues  and  tremendous  building  of  schools  for  black  and  whit© 
alike  and  A  ery  specifically  for  black.  There  are  no  ghotto  schof>ls  iu  our 
county  (I  can  si)eak  only  for  Cliarlottc  an  \  Mecklenbr.rg).  TiifMtt  are 
some  very  beautiful  buildings  in  some  unberutiful  neighbor lioods. 

I  have  quoted  the  results  of  the  education  going  on  there.  When  white 
parents  have  gotten  to  thase  formerly  all  Negro  schools  they  find  that 
while  the  building  is  beautiful,  some  of  the  equipment  inside  is  not 
nearly  the  equipment  they  had  in  the  school  they  came  from;  so  they 


I  liave  an  article  here  that  I  will  leave  with  you.  It  is  n  story  of  one 
formerly  all  black  school.  Recently  they  passed  the  hat  at  a  PTA 
meeting  and  ruis^d  $1,300  in  one  for  some  of  tlui  needed  equipment.  In 
other  words,  black  and  white  parents  arc  working  together  to  remedy 
the  deficiencies  of  the  former  black  schools;  whereas,  the  parents  and 
the  PTA's,  all  black,  simply  had  no  heait*  no  wilh  no  know-how  to  got 
these  things  done  formerly. 

I  quote  to  you  here  in  another  area  some  of  the  kinds  of  things  that 
white  PTA  parents  working  with  black  PTA  parents  have  been  able 
to  visibly  brmg  about  in  these  former  black  schools  in  the  heait  of  the 
city. 

t  ask  this  question  on  paj^e  14 :  "Why  a  moratorium  on  bringing  to- 
gether black  and  white  citizens  in  support  of  desegregated  schools?" 

Then  I  summarize  this  paper  by  saymg  to ou  again,  as  the  Brown 
decision  stated:  "Separate  can  never  be  equal."  1  am  leaving  with 
you  the  story  of  one  of  our  black  schools  fiom  the  February  27, 1972, 
Charlotte  Observer.  (There  wer<>  only  seven  available  copies  of  this 
newspaper  in  the  office.)  I  want  you  to  read  this  story.  It  points  out 
some  of  the  kinds  of  things  that  happen  when  people  work  together  in 
desegregated  si^iools. 

I  am  also  offering  to  have  sent  to  you,  if  you  will  view  it,  a  filni.  . 
cabled  the  vice  president  of  the  Jefferson  Standard  Broadcasting  Sys- 
tem about  the  film  as  soon  as  I  knew  I  had  nis  appointment  to  testify, 
which  was  last  Saturday  night.  Mr.  Jorgenson,  the  vice  president 
said,  "I  would  be.  g'ad  to  gi  e  you  the  ^-ideo  tap'*  to  take  to  the  gentle- 
men but  I  ATould  also  be  willinir  to  spend  the  money  to  make  it  into  a 
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i      'a      "  ^'"'^       '"•OiHlcasLiujr  company 

•  11  1  f,^-"-'^'^  a  public  .service  dni  i,,^.  tlie  first  uoek  in  April.  It 
s  called,  "Dinsiou-Decision:  The  Schools."  The  ;vholc  series  show 
vlir/l  '""'"""""t.^'  divided  on  so  many  issues;  specifically  the  Lssues 
n  liich  they  took  up  on  one  nijrht  were  education,  ou  another  ni.rht  iobs, 
on  another  night  hous.n^r  The  first  night  was  cxnicerning  vaTues''  nd 

n^-  Ml  1  ^  T'l,'">'  "'"servative  television  station.  All  their  edi- 
tor as  tlu;oughout  the  yci.rs  have  urged  ivpeal  of  evei  v  court  order 
uhLi;?,'.''  r  rc^flected  r he  view  of  the  coiisei  vativc  ^ommunitv  in 
^^lllch  ue  hve  and  operate;  but  the  film  that  thev  made  is  beautiful.  It 

Sv'.SL.r';  fl'  "  "IT''!'  dcsegrepting  formerly  all  black  schools. 
llie>  pick  out  three  that  were  once  all  black,  in  the  inner  citv,  and  are 
now  cfesegregated  and  they  show  by  interviewing  childiS'3  fhe 
SatSn  accoinpli.shed  in  these  la.st  2  yeais  uiidei-  deseg- 

I  urge  you  to  view  it  and  to  ponder  its  message  before  you  return  ns 
to  a  pre-,S'wffln7i  dual  school  system.  unu.i.ni!. 

Very  quiekly.  reviewing  these  last  few  pages,  on  page  16, 1  simplv 
say  at  the  end  of  the  second  paragraph  thit  I  think  the' positive  .S 
n  human  development  greatly  outweigh  the  negative  cost«  of  lnSne^• 
inconvenience,  and  sporadic  exhibitions  of  ill  wilf  " ' 

.J,!^  "°  denying  that  equal  education  costs  more  in  dollar  and 
cents  than  unequal  education.  I  spend  some  time  showing  vo,?W 
r^nni  T^^,  "  '"T^"'''^-  ('^"^  "icse  figures  are  taken  diirctfy  f  ,„i„  the 
touit  Older);  we  have  indeed  gone  from  28.000  students  in  1009-70 

WOoS""*^  inc'^  in  cost  of 

But  I  also  point  out  how,  if  wc  take  that  into  the  totai  context  of 
T^^l^^'^^i^  ($67,244,000)  that  is  the  cost  of  operS.2 
the  schools  for  2  days.  Seven  hundred  twenty  thousand  is  ab^ut  wl  at 
we  spent  on  2  days'  opemtion  of  our  schools.  You  can  get  a  Sr  pJr 
spectiye  if  you  look  at  our  entire  budget.  It  is  worth  the  cost,  I Tlffi, 

fJ^L^,""}  P«sidcni's  proposal  to  "beef  up"  jjoor  schools.  I  quote 
for  you  and  you  can  get  /or  yourself  from  the  February  issue  of  Com- 

distHcK.hid?S^  Hill-BroH-nsvilleTmo^S^^^^ 
Uistiict  which  for  3  yeai-s  had  money  poured  nto  it  in  what  was  called 
a  comniunity  controlled  experiment  which,  in  essence  is  what  Mr 
W  has  proposed.  ThouA  the  money  did  notToi  f rl  t  f  fI^^^^ 
tml  Government,  it  came  from  Camegle  and  Ford  and  thrv  friends 
1  hat  money  was  to  build  un  the  achievement  level  and  build  thSS 

lei  weU  thr,l!;,'"t"^' 9^  ^  y'""''^  children  mad 
less  well  tJian  they  did,  if  you  use  road  ng  scores  as  a  measui*  of 

tTon  t  W    '  ''"^  P""^  *°  "pBuilding-no'eXqrota 

I  show  you  in  the  middle  of  page  18  some  very  definite  results  of 

nSd  f or  tho^n^Fr.^'irr  '""^'i'^  Playffwund  which  had  W 
necaeci  lor  the  entire  life  of  the  .«!chool,  erected  mniediatelv  within  a 
few  months  of  white  students  getting  there.        "'""«»awiy  w  itlun  a 


1312 


A  band— tliis  is  '^age  18— an  all  black  high  school,  equipped  from 
stem  to  stern  by  a  community  ra  1/  following  desegregation. 

I  also  point  out  as  Mr.  Poe  has  cane  veiy  ably  that  we  have  4,000 
vohinteer  people  working  on  a  1  to  1  basis  with  children  who  are 
ha\dng  difficulties.  These  childrer  have  become  visible  to  us  now  be- 
cause they  arc  shoulder  to  shoulder  with  other  children.  Before,  they 
were  somewhere  outside  the  public  eye;  we  did  not  know  about  them. 

On  page  19,  the  first  paragraph  there,  you  will  note  that  the  greatest 
achievement  to  date  is  in  the  area  of  curriculum  impi*ovements.  I  am  an 
ex-teacher,  and  feeling  I  needed  to  know  a  great  cfeal  more  in  order  to 
judge  our  curriculum  progress,  I  completed  a  master's  degree  in  the 
summer  of  1971  in  elementary  education.  I  cannot  tell  you  the  insight 
this  has  given  to  me  about  curriculum  needs.  What  our  teachers  ai-e 
now  doing  to  meet  the  situation— just  to  continue  existing — means  that 
things  have  had  to  start  moving  and  improvements  hav3  had  to  be 
made.  Wo  are  really  beginning  in  our  iii-service  educational  progmm 
to  come  to  life  in  meeting  the  needs  of  children. 
Xew  strategies  for  problem-solving  with  input  from  students,  par- 


We  have  talked  a  lot  about  individualized  education.  Believe  me,  it 
is  having  to  take  place  now  as  there  is  such  a  wide  ability  range  in 
each  class.  We  have  always  had  a  wide  ability  range.  I  think  school 
superintendents  use  what  they  call  the  old  two-thirds  rule  about  find- 
ing th(^  range  of  a  class  in  school.  They  say  to  judge  tlie  range  one 
should  compute  two-third.s  of  the  expected  chronological  ag(^  in  any 
class.  For  example,  to  take  an  easy  one,  a  fourth-grader  would  be  9 
years  old.  Two« thirds  of  9  is  6,  There  is  a  6-year  ability  span  in  the 
students  in  the  average  4th-grade  classroom  according  to  the  pro- 
fessional people.  The  span  was  there  before,  but  it  is  greater  now,  and 
it  is  heaviest  at  the  bottom.  So,  teachers  are  having  to  devise  ways  of 
meeting  individual  needs  in  this  sjpan. 

I  do  point  out  at  t^ie  end  of  this  page  (and  this  is  the  end)  that  the 
bus  is  an  instrument — no  more,  no  less-^to  move  us  now  toward  the 
elimination  of  an  ancient  and  pervasive  injustice.  There  may  be  some 
other  instruments  later  but  I  wonder :  are  we  so  unpercepiive  to 
declare  that  busing  is  more  evil  than  segregation  and  its  insidious 
results? 

To  outlaw  transportation  is  to  opt  for  ai  end  to  integration  in  urban 
American  schools.  Toward  the  many  who  .rv,  outraged,  for  the  neigh- 
borhoo '  sc'^'.ool,  I  would  direct  a  very  seai-chihg  question  tliat  was 
directed  a  ^ong  time  a^o  to  a  very  great  teacher : 

"Who  tht  n  is  my  neighbor?" 

Ijet  us  no*,  for  the  sake  of  political  expediency,  turn  '>ar  heads  and 
pass  by  on  tho  other  side. 
I  thank  you  for  this  opi)ortunity  to  t-estify. 

Chairman  Celler.  Thank  you  both  very  much.  You  have  been  very 
helpful. 

Mrs.  Maulden.  We  do  get  along  with  each  other. 

Chairman  Celler.  Our  next  witness  is  Mr.  J.  W.  Hemingway,  Com- 
munity Coalition  for  Public  Schools,  Jackson,  Miss 

Mrs.  Maulden.  Mr.  Celler.  may  I  leave  these  clippings  with  you  ? 
Would  you  like  to  have  the  t.lm  sent  up  by  WBVT  ?  It  is  surely  true 
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that  "a  pictiuv,  is  worth  a  thousand  \vords.-'  It  would  cost  $400  to  turn 
tlio  ta{)e  into  him,  but  Mr.  Jorgenson  offered  to  do  it. 

Gil  airman  Oeller.  I  do  not  think  we  would  have  the  right  to  ask  for 
1  •  under  those  circumstances.  Tliank  you. 

Mr.  Hemingway. 

STATEMENT  OP  J.  W.  HEMINGWAY,  DIRECTOK,  COMMUNITY  RELA- 
TIONS AND  INFORMATION,  COMMUNITY  COALITION  FOR  PUBLIC 
SCHOOLS,  JACKSON.  MISS.,  ACCOMPANIED  BY  PETER  H  STEW- 
ART, EXECUTIVE  DIRECTOR 

Mr.  Hemingway.  Mr.  Ciiairman,  I  am  Joe  Hemingway  with  the 
Community  Coalition  for  Public  Schools  of  Jack^n,  Miss.  We 
are  an  emergency  .school  assistance  program.  Mr.  Peter  Stewart,  mv 
executive  director,  IS  on  my  left. 

My  statement  is  brief.  I  will  read  it  to  you.  If  you  htve  any  ques- 
tions, I  will  be  happy  to  speak  to  those. 

The  Community  Coalition  for  Public  Schools,  an  emergency  school 
assistance  program  (ESAP),  of  Jackson,  Miss,  is  hwe  to  speak 
against  the  proposed  legislation,  H.R.  13916,  known  as  the  "Student 
1  ransportation  Moratorium  Act  of  1972." 

The  testimony  will  only  be  significant  if  the  issue  being  discussed  is 
clearly  imderstood  from  the  beginning. 

Transportation  is  not  the  issue.  Neighborhood  school  buildings  is 
not  the  issue.  The  long  and  tedious  harangue  about  busing  has  nothing 
to  do  with  the  transportation  of  public  school  students  to  and  from 
public  schools.  Busing  is  clearly  the  critics'  and  alarmists'  banner 
under  which  they  fight  social  integration  and  the  full  civil  rights  and 
liberties  such  integration  fosters.  This  fight,  which  is  against  inherent 
education  rights,  is  the  issue. 

It  is  not  our  intent  to  lead  you  back  through  those  inherent  rights  of 
Brown  v.  Board  of  Ediwation  and  up  to  today.  But  this  need  not  be  a 
legal  treatise  to  point  out  the  well-established  fact  that  the  majority 
ot  yesterdays  white,  Anglo-Saxon  religious  protestors  knowinglv 
created  and  maintained  a  dual  system  for  education  in  tliis  country. 
V\  hether  these  were  economic  and/or  religious  and/or  racial  separa- 
tions, they  nonetheless  existed  as  dual  public  systems  were  tolerated 
by  society.  They  cannot  and,  barring  legislative  interference,  will  not 
be  allowed  to  exist  any  longer. 

Gradually,  the  number  has  grown  of  those  who  will  fight  to  end  dual 
public  social  structures  and  inequities,  so  that  in  Jackson.  M'=^« 
we  now  have  a  good  system  of  educational  opportunity' being 
presented.  It  is  also  one  that  is  more  fair  than  ever  l)efore.  Certainly 
there  IS  still  some  racism  and  philosophical  insensitivitv,  but  Jackson 
now  iins  a  better  way  m  education.  The  tragedy  is  that  thousands  of 
Mi^issippi  stiidents  were  harmed  while  school  officials  ignored  a 
U.t).  Supreme  Court  precedent  for  7  yeai-s  and  then  stalled  tlie  sub-o- 
quent  10  years  with  litigation.  The  present  plans  beintr  dcvolnpod 
were  only  arrived  m  fimgUtm  v.  Board,  of  Education  (TJSDC-Miss 
ihine  24, 1971). 

The  school  attendance  plan  in  Jackson,  Miss.,  requires  the  daily 
transportation  of  some  schoolchildren  to  and  from  assigned  scliools. 
lhat  transportation,  or  busing,  is  fought  because  it,  means  the 
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integration  of  all  students,  and,  in  Mississippi,  that  means  black  stu- 
dents and  white  students.  Thousands  of  white  children  in  the  South 
h.ivc  Ixjen  pulled  out  of  public  schools  and  put  on  buses  to  private 
academies  that  are  based  on  no  other  premise  than  that  old  ethnic 
myth  of  white  superiority. 

Let  us  look  at  the  arguments  that  the  great  protectors  of  "innocent, 
suffering,  little  children"  use  to  attack  the  transpoitation  of  public 
school  students,  now  that  riding  a  bus  can  mean  an  opportunity  for 
total  motivation,  e.xperieme,  exposure,  and  accomplish  in  education. 

COST 

I^Icmey  is  nhvays  a  ^n»at  sf-apeiroat.:  In  inflations  and  depres- 
sions, war  and  peace,  money  is  the  problem,  so  it  is  little  surprise  that 
money  is  a  key  part  to  any  argument  related  to  restnictariug  Ameri- 
can public  schools.  The  cost  factor  is  an  administrative  issue'and  the 
Jackison  Municipal  Separate  School  District  has  now  allocated  funds 
and  created  the  administrative  framework  to  make  the  increased  trans- 
portation facet  of  quality  education  an  integral  part  of  the  whole.  Part 
of  this  smoothness  is  due,  we  feel,  to  programs  such  as  ours  and  the 
change  in  top  city  and  school  administrators.  Jackson,  Miss,  had 
the  fu,ids  necessary  to  comply  with  the  Federal  couit  onhv  and  under 
a  new  superintendent  of  schools  and  relatively  new  mayor,  the  Jack- 
son School  Board  proceeded  to  purchase  the  necessary  additional  60 
buses  and  expand  services  and  administrative  functions  in  the  area 
of  transportation  so  that  court-ordered,  mutually-agieed-npon  objec- 
tives could  be  reached. 

Tlie  proposed  building  plan  which  calls  for  two  educational  plazas 
will  improve,  even  though  expand  the  Jackson  transportation  system 
for  public  school  .students.  The  Angu.st  107l-»Tanuary  1072  expendi- 
tures in  the  transportation  department  of  Jackson's  public  schools 
was  only  $124,000  of  the  annual  budget  of  $410,000.  Even  with 
this  less  than  expected  spending,  that  same  department  of  transporta- 
tion will  have  an  annual  budget  of  approximntely  $r)()(),(K)0  for  the 
1972-1973  academic  year. 

We  would  be  misleadlii^j  if  wo  said  all  this  was  done  with  a  positive 
attitude,  for  actions  can  l)e  changed  more  quickly  than  einotion.s.  You 
see.  Jackson  never  said  transportation  would  'iankrupt  the  system; 
forme?'  Jackson  school  officials  and  their  legal  couns(»l  simply  did 
not  wish  to  abolish  the  two  school  systems  that  were  pio>*iding  defi- 
cient education  for  both  segments  of  the  community  while  helping 
maintain  two  distinct  sul>communities. 

In  fact,  when  the  court,  the  court-appointed  biracial  committee,  tljc 
attorneys  for  the  plaintiff  and  the  attomeys  for  the  school  hoard 
worked  out  an  attendance  plan  and  transport ation  schedule  that  was 
acceptable  for  all,  former  Gov.  John  ]5ell  Willinins  sought  to  prevent 
the  success  he  could  foresee,  by  ordering  the  State  to  withhold  payment 
of  revenues  to  the  Jackson  school  system.  The  Jackson  Municipal 
Separate  School  District  won,  of  coiu*se,  but  .set  a  precedent  by  gonig 
into  court,  acjalnst  the  State  for  the  first  time  on  this  issue  and  defeating 
the  Stnte/s  government  and  piwailing  philosophy. 

We  are  «sure  that  there  are  superintendents  across  the  country  who 
will  now  say  that  Jackson,  Miss.,  was  just  in  better  financial  shape 
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tliiui  tliey.  We  ask  those  superintendents  and  critics  livinff  in  areas 
that  have  niaintainod  dual  systems,  "How  were  tlie  allocations  made 
all  those  years  of  'rcgnlar'  scliools  and  'tlieir'  schools  V 

Experience  in  school  desegregation  cases  lias  sliown  us  that  the 
cost  factor  IS  one  of  tlie  first  defenses  raised  wlien  grown  men  and 
women  decide  to  not  Iiave  tlieir  scliool  system  provide  quality  educa- 
tion in  ail  environment  of  full  civil  liberties  that  support  human 
dignity.  The  continuance  of  stumbling-block  tactics  by  school  officials 
iiinst  be  recognized  by  all  citizens  of  this  country  as  nothing  more 
than  the  continuance  of  obsolete  social  and  educational  theory 

t  ommunity  impact  is  the  next  major  area  where  critics  direct  their 
armiments  against  transportation  of  students  when  that  transportation 
will  create  a  more  totally  integrated  educational  setting.  Many  of  theto 
critics  fail  to  realize,  or  acknowledge  that  the  "community"  is  pait 
of  the  problem.  Many  of  these  critics  arw  so  removed  f  roff  the  programs 
hltTtheln  ^^^^  comprehend  tho  facts  if  they 

We  all  know  that  any  coniiiinnitv  is  easily  aroused  when  it  does 
not  have  the  facts.  The  people  of  th,}  United  "States  who  are  aroused 
today  against  busing,  not  only  do  not  see  the  problems  of  housing, 
dehcient  urban  services,  decaying  neighborhoods,  and  rising  crime/ 
delinquency  rates;  they  do  not  see  how  those  things  affect  education 
and  child  development.  It  is  this  same  public  that  is  easily  aroused 
today  by  tragic  stories  of  children  being  bused  30  and  40  miles  and 
spending  hours  on  buses  when  they  couldlm  happUy  walking  to  neigh- 
borhood schools  each  day.  These  critics  find  it  convenient  to  forlet 
about  the  niral  students  of  America  and  they  also  forget  to  look  clo^ly 
at  those  neighborhood  streets  that  are  supposedly  designed  to  allow 
children  to  walk  toschool  each  day.  ^ 

Yes,  in  Mississippi  some  school  children  do  ride  r.iore  than  40 
miles  roundtnp  to  school  each  day,  but  not  because  of  any  Federal 
court,  order.  They  are,  as  they  always  have  been,  black  children  in 
nonniunicipal  school  districts  being  bused  past  white  schools.  This 
ruse-,  to  avoid  mtegntion  is  not  just  a  Mississippi  ploy,  and  the  Indian- 
American,  bpanisIi-Amcricans,  Mexican-Americans  and  Oriental 
American  of  the  United  States  know  we  speak  the  truth. 

We  are  sure  there  are  some  errors  being  made  today  in  the  trans- 
portation schedules  of  public  school  children,  usually  because  those 
who  draw  and/or  order  the  plans  hope  the.  plans  will  fail.  However, 
Jackson,  Miss.,  is  making  more  progress  than  the  smaller  towns  and 
rural  areas.  In  fact,  Jackson  is  malring  more  progres.s  thnn  some 
much  larger  districts.  There  are  now  ijeople  in  Jackson  honestly  try- 
ing to  destroy  the  archaic,  dual  system  of  education  operated  ifor  so 
long.  Of ^the  more  than  30,000  students  enrolled  in  Jackson  public 
schools,  (,300  are  traasported  in  a  quality  education  environment 
shared  by  their  ixjers.  Iho.sc  elementary  and  .secondary  school  stu- 
dents transported  are  on  their  buses  an  average  of  40  niinutes  in  the 
morning  and  again  in  the  afternoon.  The  average  distance  from 
homo  to  school  attended  is  7.2  miles. 

Viewed  from  the  factual  position  of  this  .short  riding  period  and 
minor  distance  factor,  what  about  neighborhood  schools?  What  about 
tue  misleading  statement  tliat  i)eopIe  only  live  in  certain  neighbor- 
hoods because  of  convenient  schools?  Even  in  small  communities 
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across  this  Nation,  daily  car-pools  faithfully  run  by  mothers,  take 
children  to  school  each  day.  In  dozen  of  subdivisions  being  built 
around  elementary  schools  so  realtors  can  have  a  selling  point,  there 
are  no  sidewalks  being  built.  Those  few  children  who  do  walk  to 
seliool  in  America,  frec^ucntly  walk  on  rights-of-way,  in  ditches  or  in 
the  roadway  itself.  It  is  usually  onl^  the  inner-city  areas  that  have 
plcntj  of  walks  and  in  those  areas  it  is  sometimes  not  safe  to  walk  at 
any  time  of  the  day,  regardless  of  the  pedestrian's  age. 

In  a  recent  PTA  survey  conducted  in  Jac&)n,  Miss.,  it  was 
significuntly  noted  by  parents  of  nonbused  children  that  they  objected 
to  their  children  being  assigned  to  attend  schools  "all  the  way  across 
town"  not  because  they  would  have  to  drive  those  children  to  school, 
but  because  they  would  have  to  drive  so  far,  and  I  underscore  so  far. 
Those  respondents  repeatedly  ask  for  car-pool  assistance.  No,  we  must 
point  out  that  no  one  really  thihks  that  the  Nation's  children  actually 
walk  to  school  each  dajr. 

Also,  in  the  community  impact  area,  the  alarm  is  frequently  sounded 
ill  I'e^rd  to  the  child's  safety.  That  may  come  as  a  surprise  to  this 
assemblage,  but  there  are  adult,  supposedly  educated,  men  a*  d  women 
in  America  who  believe  that  the  sole  factor  of  skin  color  uifference 
automatically  puts  their  children's  personal  safety  in  jeopardy. 

Many  minority-group  parents  feel  their  children  will  be  harmed 
when  they  are  placed  with  the  majority  group  in  supposedly  equal 
situations.  These  parents  certainly  have  historical  basis  for  their  fears. 
With  a  far  less  factual  basis  for  their  fears,  there  are  majority-group 
parents  who  feel  that  "strange"  minority  groups  will  bnng  havoc  to 
any  integration  of  social-racial  groups. 

Jackson,  Miss.,  has  shown  us  this  is  not  true  in  either  case.  Even 
with  a  closer  watch  on  student  disturbances  than  before,  the  Jackson 
public  schools  point  out — and  this  is  in  the  classroom  and  on  the  bus — 
that  there  is  no  more  than  the  usual  child  misbehavior  or  improper 
conduct  than  in  their  formally  segregated  or  token  integr».tea  situ- 
ations. 

ITie  city  of  Jackson  has,  for  several  years,  had  recently  annexed 
students  and  some  students  in  the  immediate  perimeter  of  city  limits, 
transported  into  the  city  school  system.  The  racial  ratio  of  this  activity 
was  approximaely  70  percent  white  and  30  percent  black  of  the  2,300 
total  involved.  The  school  attendance  plan  under  which  the  Jackson 
Municipal  Separate  School  District  now  operates  utilities  transporta- 
tion for  some  of  those  same  city  limit  problems  but  has  been  expanded 
considerably  for  the  express  purpose  of  placing  every  public  school 
student  of  Jackson  in  the  best  educational  environment  possible  under 
present  circumstances.  The  Jackson  public  schools  now  operate  124 
buses  for  a  toial  of  about  7,000  students.  The  racial  ratio,  still  with  i:o 
violence,  is  now  about  60  percent  black  and  40  percent  white. 

There  are  two  last  points  that  must  be  adclrcssed  in  this  testimony. 
One  is  the  question  related  to  why  the  Conimnnity  Coalition  for  Public 
Schools  is  opposing  the  proposed  moratorium  i^  the  already  achieved 
busing  in  Jackson  is  working.  The  other  question  relates  to  how  an 
ESAP  agency  from  Jackson,  Miss.^  a  minor  metropolitan  area  of  the 
Deep  South,  can  come  before  a  body  of  the  Congress  of  the  United 
States  and  tell  a  success  story  tied  to  integration.  How  can  we  present 
this  same  testimony  as  support  to  any  plaintiffs  or  public  school  dis- 
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tricts  and  ^sterns  of  the  Nation  who  are  trying  to  set  aside  one  ele- 
ment of  segregation  that  deprives  peoph  of  basic  ri^rhts? 

First,  let  us  explain  why  the  ComiP'inity  Coalition  for  Public 
Schools  thinks  it  nece^ry  to  give  this  probusing  testimony.  Propo- 
nents of  the  moratorium  may  wish  to  quickly  point  out  to  us  that  the 
proi>oscd  legislation  would  not  terminate  the  l)using  now  being 
implemented. 

vVe  are  aware  of  that.  We  are  also  aware  that  administrative  policy 
m  the  Jackson  public  schools  could  change.  If  attorneys  are  forceH 
back  into  the  court  to  seek  Federal  court  assistance  in  cetting  the 
public  schools  to  continue  and  expand  transportation  policies,  such 
rehef  would  not  be  possible  under  the  terms  of  H.R.  13916. 

Our  agency  knows,  as  docs  the  Denaitmeiit  of  Henlth,  F^lnration, 
and  Welfare  that  Jackson,  Miss,  enjoys  a  good  mcnsui-e  of  success 
m  the  field  of  integration  in  educaion  tfiat  has  mandatory  busing.  Our 
agency  is  concerned  about  the  countless  districts  and  school  systems 
where,  to  date,  little  or  no  progress  has  been  made  in  the  troublesome 
and  frustrating  task  of  eradicating  dual  educational  systems.  Our 
affency  is  aware  that  there  are  plaintiffs  in  the  country  less  fortunate 
than  those  of  Jackson  who  were  able  to  secure  legal  counsel  that  would 
fight  the  long  years  it  took  to  reach  the  degree  of  progress  enjoyed 
today.  Those  less  fortunate  plaintiffs,  under  the  provisions  of  H.R. 
13916  can  make  no  progress  if  the  problem  gets  down  to  a  situation 
where  mandatory  transportation  of  students  across  neighborhood  lines 
IS  the  only  feasible  solution  that  can  be  projected. 

What  we  are  telling  you  today  is  that  the  transpoi-tation  of  public 
school  students  across  neighborhood  lines  in  Jacl^n,  Miss,  is  prov- 
UT^  to  be  a  successful  way  of  eliminating  inferior,  dual  school  f^stcms. 
We  are  telling  you  that  despite  critics'  claims,  there  is  no  violence  on 
buses,  no  oppressively  transported  students,  no  shocked  child  nsvchcs. 
We  are  telling  you  that  boards  of  education  can  meet  the  financial 
objections  they  wish  to  meet.  We  are  telling  you  that  it  is  a  clamor 
of  uninformed  voters  and  vote-seekers  that  are  dismayed  at  the  success 
of  btising,  and  we  are  telling  you  that  public  school  students— yes,  even 
older  public  school  students— <3an  be  buoyed  bv  new  learning  exper- 
iences and  environment«  if  attitudes  and  descriptions  are  kept  positive. 

We  are  not  concerned  with  the  facts  tliat  other  commuTuties  do  not 
have  mandatory  tran^ortation.  However,  we  are  concerned  about 
Congress  eliminatinff  that  possible  remedy  before  it  can  be  tried  else- 
where or  even  expanded,  if  necessary,  in  our  city.  Again  and  again,  we 
emphasize  the  fact  that  we  are  concerned  about,  and  desire,  the  total 
elimination  of  dual  public  school  systems.  We  know  that  total  socio- 
economic integration  is  a  necessary  means  to  that  end. 

How  c^n  we  appear  here  before  you?  Because,  if  mandatory  trans- 
portation across  neighborhood  lines  to  achieve  improved  education 
can  work  m  Jackson,  Miss.,  it  can  conceivably  work  anywhere. 

Jackson,  Miss,  is  a  Deep  Sou*h,  State  Capital  city  of  190,000  people. 
Black  peo]>le  and  white  people  are  well-settled  into  the  tradit^ns 
of  that  region.  Racism  exists  in  both  communities  and  the  world  has 
watched  through  the  years  as  hate  has  manifested  itself  in  the  murder 
of  ^^gf  r  Evers,  the  Jackson  State  College  killings  and  the  Republic 
of  New  Africa  farce  that  left  one  Jackson  policeman  dead  and  several 
RNA  members  in  Jail. 
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It  was  in  this  coiiununity  environment  \liat  lawyers  have  worked 
tirelessly  end  segregation  in  public  schools.  When  other  remedies 
failed,  mandatory  transportation  was  sought  as  a  means  to  create  that 
long-sought-after  better  school  system. 

Perhaps  it  was  more  a  dollars-and-cents  turn-around  by  the  Cham- 
ber of  Commerce  and  not  the  moral  issue  that  caused  them  to  ^nuldenly 
publicly  back  the  new  elementary  school  attendance  plan.  A  nowly- 
integrated  school  board  and  new  legal  counsel  worked  with  a  tourifc- 
appointed  bi-n:cial  committee  and  with  attorncy.s  for  the  plaintiffs 
to  work  out  the  better  way. 

Right  now,  things  aie  working  well  because  attitudes  and  intentions 
are  positive.  If  parents  and  agencies  such  as  Emergency  School  A.s- 
sistance  cease  to  be  concerned  and  old  philosophie^s  start  coming  up 
again,  plair/iffs  will  fight  again. 

In  tne  liglit  of  the  Jackson  success  and  handling  of  problems  wc 
have  discussed  today,  the  President  of  the  TTnited  States  and  his  Mora- 
torium Act  supporters  obviously  must  have  been  ill-advised.  The  lead- 
ership of  this  country  cannot  ^ropose  the  elimination  of  a  remedy 
solely  because  it  is  unpopular.- Catering  to  the  critics  while  pledging 
more  money  to  the  oppressed  is  just  a  repeat  of  old  segregation  tactics. 

Gentlemen^  aside  from  the  possible  damaging  constitutional  effects 
this  proposed  legislation  might  have,  H.R.  13010  will  severely  retard 
our  societv'S  advancements  in  human  relations. 

This  bill  being  considered  is  not  so  much  a  moratorium  on  transpor- 
tation as  it  is  a  njoratorium  on  continuing  efforts  to  estal)lish  a  multi- 
ethnic, constitutionally-preserved  society  that  was  the  very  reason 
for  this  country's  founding. 

Tliankyou. 

Chairman  Celler.  Are  there  any  questions? 

Mr.  Zelekko.  Mr.  Hemingway,  is  the  pupil  busing  now  under- 
way in  Jackson  being  implemented  pursuant  to  a  court,  order? 

Mr.  Hemingway.  Ye^,  it  is.  It  was  entered  June  4, 1071. 

Mr.  Zelenko.  Is  it  being  implemented  in  stages?  Will  additional 
busing  be  required  in  the  futoief 

Mr.  Hemingway.  It  is  being  implemented  in  stages.  The  difficult 
thing  about  it  is  they  don^t  Imow  ri^t  now  how  many  additional 
students  will  need  to  be  transported  and  exactly  how  they  will  he 
transported  and  across  what  lines.  They  have  announced  a  portion  of 
the  secondary  school  attendance  plan  for  next  year,  but  it  is  not 
coniplete  at  this  time. 

Mr.  Zfxknko.  In  other  words,  in  Jacksc  *i,  Miss.,  it  is  expected  that 
secondary  school  students  not  now  being  transported  will  be  trans- 
ported in  the  1972-78  school  year? 

Mr.  Hemingway.  It  will  be  necessary  to  transport  some. 

Mr.  Zeuenko.  I  sr  ppose  that  will  include  some  who  are  not  now  be- 
ing transported? 

Mr.  Hemingway.  That  is  right. 

Mr.  Zelenko.  If  a  subsequent  order  were  fought,  or  objections  were 
raised,  and  if  the  school  board  hesitat-ed— and  vou  maae  references 
to  administrative  difficulties  you  may  face— if  the  school  board  hesi- 
tated to  implement  the  next  stage  of  y.  nr  desegregation  process,  do 
you  believe  tliat  the  moratorium  bill,  if  enacted,  *i^oula  advetsely 
affect  the  achievement  of  school  desegregation? 
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Mr.  HiMixPWAV  I  think  I  know  my  school  board  well  ciioudi  to 
know  if  It  passes,  they  will  certainly  take  that  to  be  support  for  re- 
sisting additional  transportation. 

Mr.  Zele:  kg.  If  the  moratorium  passes 

H.^Ve^^''"/r •''''■''a'^/f^'  or  not  in  fact,  they  are  entitled  to  do 

that  is  one  thing  1  hat  is  the  whole  problem  we  have.  It  is  not  so  iiiiicli 
a  question  of  what  js  right  or  correct,  but  it  is  what  school  boards 
Jiave  known  they  could  attempt  in  delay  tactics. 
Mr.  Zelenko.  Mr.  Chaiman,  the  question  was  asked  because  the 

In'^JT^^J.*^"^'?*^"  "^^^'^^  »nd  which  school  districts 
would  be  affected  if  the  moratorium  were  passed  by  the  Congress. 
i  ll^^'^l  """^  involves  desegregation  in  stages.  There  is  another 
btage  in  the  process  which  »  ill  occur  before  the  Septcmlxr  1!»72  s.  I.ool 
J  1  question  as  to  how  that  second  stage  woi.ld  be 

affected  by  the  moratonum. 

With  the  permission  of  the  Cliair,  we  would  like  to  get  so>ne  aii- 
.swci-s  from  the  Department  of  Justice  on  tliat. 

Cliairman  Celler.  The  point  is  well  taken  and  you  might  com- 
municate with  the  Department  of  Justice, 

Mr.  McCLORr  I  have  no  questions,  but  I  woald  like  to  make  this 
comment  I  would  not  want  the  witness  to  feel  that  the  sole  reason 
ITLW  committee  suggesting  some  remedy  with 

regard  to  the  subject  of  busing  was  that  they  felt  they  were  taking 
a  popular  position  or  that  the  President  was  acting  simply  because 
inaction  would  be  unpo«)ular. 

There  are  some  (fefinite  hardships  which  hav6  fallen  on  school 
iHwrds,  on  parents,  and  on  schoolchildren.  There  are  instances  of 
genuine  doubt  about  the  manner  and  extent  of  busing  required  bv  a 
court  oi^er.  Ihe  Supreme  Court  has  recognized  that  there  are  valid 
limits  on  busing.  I  think  there  is  a  need  for  some  remedy.  This  is  not 
solely  a  popularity  is.sue.  At  least  I  do  not  regard  it  as  such  bi'fore 
this  committee.  ^ 

riiainnan  Cku^kk.  We  thank  you  very  much  for  your  testiiiu.iiv 

Our  iie.\t  witness  is  Mr.  Samuel  C.  Sheats,  member  of  the  Pasadena 
,>cli0()l  IJoard. 

STATEMENT  OF  SAMUEL  C.  SHEATS,  MEMBER,  PASADENA  SCHOOL 
BOAED,  PASADENA,  CALIF. 

Mr.  SiiEATS.  Mr.  Chairman,  and  members  of  the  committee,  since  I 
conveyed  to  you  the  statement  I  proposed  to  make  this  mominc,  I 
n||ve  made  an  additional  .statement  which  is  a  .summary  of  that  state- 
Chairman  CKLLKit.  We  will  put  your  first  statement  in  the  record. 
(Ihe  statement  follows:) 

Statkmknt  of  Samuel  c.  Sweats 
T„^/i'":i^;'l°.'\1'^"'  of  Siibconiuilttw  No.  5  of  the  House  Committee  on  the 

AltiKletiii.  Cnllfoin  a.  1  hnvo  usked  for  „„  opiK)rtmiit.v  to  nnwnr  bi-fore  this 
iliir,"?'. 'I'lf *''„'r''"''''  ^  <leei.I.v  co..eer.H.,i  nl.out  ^fd  troubled  y 
uZ»  ^  P  "n  the  rclahHl proposal  tJ.at  the  United  Stat,^  ^ustT- 

tution  be  nniended,  to  mandiite  "neigliborhood  schools,"  and  U.K.  13010  ni,d 
rohiled  IcKislation.  n-quirinR  „  otic-  year  momtoriuu.  on  lev  and  ad  i  i.m" 
tninHportntion  and  assisnment  of  publle  school  pupils  """uionni 
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It  is  an  awesome  i»rivile>:*»  to  appear  before  you  and  possibly,  in  some  small 
-wav.  affect  vour  resolution  of  an  issue  which  is  so  profoundly  consetpieiitial  that 
it  mav  wcircnicially  affect  the  lives  of  all  future  generations  of  school  children. 

I  rcsiKfctfully  request  and  fervently  hope  that  this  sm>committee  will  not 
favorably  report  out  the  proposed  amendment  and  legislation.  There  are  three 
l>asic  reasons  for  iny  makicg  this  request  First  as  a  lawyer,  it  is  diflicult  for 
me  to  understand  how  these  proposals  can  possibly  square  with  the  Fourteeutli 
Aiiiendinent.  On  the  contrary,  they  seem  to  fly  into  the  teetli  of  the  Fourteenth 
Anieihlnient  whose  thrust  for  over  100  years  has  lHH»n  in  the  direction  of  rat  ial 
equality.  And  the  fact  that  the  proi»osed  amendment  in  particular,  is  couched  in 
innocuoas  language  does  not  for  me,  and  many  other  lawyers,  allay  our  fear 
that  its  intended  effect  is  to  render  impotent  significant  portions  of  the  Fourteenth 
Amendment  Indeei.  it  is  axiomatic  that  statutes  or  constitutional  provisions 
valid  on  their  face  may  be  fatally  defective  when  their  actual  intent  and  purpose 
are  expi»sed. 

Viewing  the  proposed  amendment  and  legislation  in  the  context  of  the  long 
and  arduous  struggle  for  equality  which  has  been  waged  by  blacks  and  whites 
alike  since  the  earliest  days  of  sUvery,  and  particularly  during  the  18  years  since 
Brotcn  v.  Board  of  Education  of  Tojteka,  woild  seem  to  virtually  compel  the  con- 
clusion that  these  proposals  are  auti-egalitarian  and,  in  fact,  anti-black. 

Why  the  sudden  interest  in  "neightM>rhood  schools"  and  bussing?  Ira't  the 
"neighborhood  school,**  except  to  a  limited  degree,  largely  a  myth,  or  if  not  an 
anachronism?  Even  in  public  school  systems.  Junior  and  senior  high  schools 
rarely  are  neigh liorhi»od  schools,  but  serve  a  broad  area,  and  clearly  private  and 
parochial  schools  are  not  "neighborhood  schools,**  generally  located  only  inciden- 
tally with  respect  to  geography. 

Moreover,  if  schools  are  characteristically  "neighborhood**  ones,  why  is  so  much 
bussing  required  to  enable  so  many  students  to  attend?  This  brings  me  to  a  sec* 
ond  point  I  would  like  to  suggest 

l8n*t  bussing  really  a  phoney  issue?  If  people  object  to  bussing,  why  have  they 
tolerated  bo  many  school  busses  for  so  many  school  busses  for  so  many  years 
in  so  many  communities?  I  am  sure  this  subcommittee  has  superior  access  to 
statistics  on  bussing  than  I  have,  but  for  purposes  of  discussion,  may  I  cite  a 
few? 

Since  I  am  from  California,  let  me  start  at  home.  In  the  1967-88  school  year, 
according  to  the  California  Highway  Patrol  which  licenses  school  basses,  there 
were  10,903  busses  in  this  state  alone.  They  transported  87B^  public  school 
pupihi  at  a  cost  of  $03,800,000,  not  including  capital  outUy.  In  the  1968-09  school 
year  the  number  of  pupils  transported  in  California  increased  to  910,000,  in 
11,495  busses  and  other  vehicles.  This  is  consistent,  by  the  way,  with  the  na* 
tional  trend,  where  the  cost  of  bussing,  the  number  of  children  bussed  and  the 
number  of  vehicles  used  have  increased  every  year  since  statii^flcs  were  kept  by 
the  Nutional  Commission  on  Safety  E'ducation  of  the  National  Associati(m,  ni>on 
which  I  am  relying  for  these  figures. 

It  is  interesting  to  note  that  in  the  1954-W  school  year,  which,  of  course,  is  > 
the  year  of  Brown,  9%  million  public  pupils  in  the  United  States  were  trans* 
ported  in  15i000  vehiclea  (rounded  off),  at  a  cost,  not  including  capital  outlay, 
of  ^29  million.  By  1968,  the  number  of  pupils  transported  had  grown  to  17,271,* 
718,  in  280,:i02  vehicles,  at  a  cost  of  $822,695,699.  Between  1968  and  1909  school 
years  the  numl>er  of  pupils  transported  increased  by  1,196,000  to  18,467,944.  the 
number  of  busses  by  7,500  to  238,102,  and  the  cost  $78  million  to  $90l353,^'>7. 

This  is,  I  submit  gentlemen,  the  context  in  which  the  proiK)sed  constitutional 
amendment  and  legislation  should  properly  be  viewed. 

Incidentally,  we  in  California  have  experienced  a  constitutional  amendment 
analogous  to  the  one  this  subcommittee  is  considering. 

In  1964,  the  people  of  California,  by  a  constitutional  initiative  (Proposition  14), 
purported,  by  a  vote  of  4,526,460  for  and  2^95,747  against,  to  place  into  the  Cali- 
fornia Constitution  Article  1,  Section  26,  which  provided  in  part: 

* 'Neither  the  State  nor  any  subdivision  or  agency  thereof  shall  deny,  limit  or 
abridge,  directly  or  indirectly,  the  right  of  any  person,  who  is  willing  or  desires 
to  sell,  lease  or  rent  any  part  or  all  of  his  real  property,  to  decline  to  sell,  lease 
or  rent  such  property  to  such  person  or  persons  as  he,  in  his  absolute  discretion, 
chooses.** 

In  Mufkcy  v.  Reitman,  64  C2d  529:  50  Cal.  Rptr.  881,  413  P2d  825,  the  Cali- 
fornia Supreme  Court  struck  this  amendment  down.  It  held,  inter  alia,  that  the 
federal  constitution  forbade  that  amendment's  effective  nullification  of  Call- 
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fornU  sUtates  previously  enacted  to  prohibit  racial  discrimination  in  the  sale, 
rental  or  nse  of  housing,  rights  protected  under  the  Fourteenth  Amendment. 

In  concluding  the  constitutional  initiative  amendment  did  have  that  effact 
the  Court  noted: 

"A  state  enactment  cannot  be  construed  for  purposes  of  constitutional  analysis 

♦^i^c'^nmrn^rnJ''^^?  immediate  objective  and  its  ultimate  effect  (clta- 

tlons  omitted)  To  determine  the  validity  of  tte  enactinent  In  this  respect  It 
mast  }>Q  viewed  n  light  of  Its  historical  context »  nd  the  conditions  existing  prior 
to  its  enactment**  (f6fd,  533-534). 

To  the  objection  that  California  citizens  were  only  exercising  their  legal  right 
to  vote,  tiie  court  answered : 

"We  cannot  realistically  conclude  thai,  because  the  final  act  of  discrimination 
is  midertaken  by  private  party  motivated  only  by  personal  economic  or  social 
!u"*'2"^^*,  ^l^iwt  close  our  eyes  and  ears  to  the  events  whlcii  purport  to 
make  the  final  act  legally  possible.  Here  the  state  has  affirmatively  acted  to 
change  its  existing  laws  from  a  situation  wherein  the  discrimination  practiced 
^yffi  T  .-^  ^^'^'•^cted  to  one  wherein  it  Is  encouraged,  within  the  meaning  of  the 
cirea  decisions.  .  .  \\Tion  the  electorate  assumes  to  exercise  the  law-making 
function,  then  the  electorate  is  as  much  a  .«!tate  agency  as  any  of  Its  elected  offl^ 
?i  JJ^  thus  apparent  that,  while  state  action  may  take  many  forms,  the  test 
is  not  the  novelty  of  the  form  but  rather  the  ultimate  result  which  Is  achieved 
through  the  aid  of  state  processes.  And  if  discrimination  Is  thus  accomplished, 
the  nature  of  prosc-il»ed  state  action  must  not  be  limited  bv  the  Ingenuitv  of 
{ibid  5^^  "      suhUetles  and  claims  of  neutrality.** 

But  even  if  one  OHsumes.  arguendo,  the  proposals  this  subcommittee  is  con- 

t innn  f„H?oM«in^^^^^^^  ^""^  "^*  ^  reei^tully  urgc.  a  constltu. 

tional  and  legislative  overkill.  This  brings  me  to  my  third  point, 
fi^  «^  can  persons  charged  with  the  responsibility  of  providing  equal  educa- 
tional opportunity,  without  regard  to  race  or  color,  be  expected  to  discharge  that 
responsibility  In  the  face  of  such  flat  prohibitions? 

TTnlfied  School  District  of  wliicii  I  hapi>en  to  be  a  trastte 
(Board  member),  although  I  am  appearing  here  as  an  individual  citizen.  Is  a  case 
in  point  If  the  Pasadena  School  Board  has  been  unable  to  make  pupil  assign^ 
{?  u^i2!^r  f^TfK  n  """"f*  ''"^  had  been  uaable  to  provide  bus  transportation. 
It  Is  clear  that  the  Pasadena  School  system  would  not  have  been  able  to  move 
JnfilJ JSS'^^/n  °  ^^«regatlon  and  Integration  as  It  has  done.  Because  of  the 
role^  ance  of  Pasadena's  experience  to  tiie  national  wlucatlonal  scene,  i»ermlt  me 
to  briefly  descril)e  some  aspects  of  that  experience. 

iinnrnvlm^fi^^^i^fl"^^  ^^?^^  ^  metropolitan  school  district  In  which 

approximately  mOOO  people  reside.  It  Is  comprised  of  tiie  dty  of  Pasadena, 
where  some  112,000  live,  of  the  unincorporated  area  of  Altadena  (im  Anceles 

.^?v  nfl^^^'^/^"^  ^^*^^  "^•^*       o^^^^  unincorporated  areas,  as  weU  !lf  the 
<'itj  01  sierra  Madre. 

r^^wLPol^''^^  ®'  District's  average  dally  attendance  was  27,547,  of 

™  f^i^"  .'^■ere ''"glo-caucaslan,  35.5%  were  black,  10.3%  were  Simnish  iur- 
dlfln  Jh  ?o5*'?S,?^""***'  ^JP^nese,  and  Korean,  0.2%  (47)  was  American  In- 
dian, and  2.9%  (237)  were  other  non-white  minorities 

foP'ii'^"*  date  the  School  District  maintained  37  schools,  none  of  wiiich  con- 
t-r^^HnS^^^KMl'  ^^''''l"*  minority,  except  m  one  iiistance  of  an  elemen- 
Anglo^^slLn     '^""^     demographic  changes,  was  51.»%  black  and  41.1% 

-v^^Jf'^'n  constituency  of  schools  in  the  Pasadena  School  Dl.strict 

wilen  58?f"-'nf  fhP^'an^Sr  ^^'^  1"  October,  1969, 

S^"***'"      ^'^^  30.622  enrolled  were  Anglo-caucasian,  30%  were  Iilack  n,wi 
ininoriUes,  24  of  Pasadena's  29  elementorrsdio^ls  were 
severely  rai.ally  i.nbalanced.  Fourteen  of  them  were  more  than  70%  whUe,  13  of 

On  f2prhL",'^y*'/y'"''        '*""*''  ^W^^"  ^^'^  ""ore  than  80%  white. 

1  lont  s  *  of  vchich  7  were  more  t  lan  eo-l 

^'"'JiS^^^y'"^''       2  were  more  than  90%  black. 
Indeed,  in  October,  1069,  19.5%  of  all  black/elementary  school  children  at- 
tended a  single  Pasadena  elementary  school  cnuaren  at 
cam!!  ahm.t''*"^  Tasadena's  dramctic  shift'  to  the  1972  integrated  constituency 

Rpt^^OW  M2        %i'"llTA,f'"fT        ^"'^''^  ^*"'  59  C2d  876;  81  Cal. 
S?i;inV;'„   «     «®^®'.*?*'  California  Supreme  Court  iiad  imposed  uiK.n  the 
H  1^."*^';'"?,"''*  •'"'^     Integrate,  the  Pasadena  School  Board  d  d  litt  o 

orders  •Ulo^o'T/r'n  i^H  ""J;'.'  ^2''^-  ^-^^-^O.  and  by  supplemintii 
orders  3-12-70,  the  United  States  District  Court  at  Los  Angeles,  found  in 
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Spafifjfrr  v.  Pamdenn  City  Board  uf  Education,  311  F.  Suw).  501»  that  there  ex- 
iste<l  hi  the  I'asadenu  United  Schcxil  District  racial  iinha lance  or  se^egation 
of  sriKlHits  and  fae-jlti(*s  at  all  levels,  that  the  Board  was  aware  of  these  facts, 
and  that  thi*  B(»ard  had  used  a  iieighlMirboiKi  school  i>olicy  and  a  iHilic.v  '^against 
forc'wl  crosstown  bussing,"  which  the  Board,  under  the  facts  of  the  case,  could 
have  Wi'll  recognizinl  resulted  in  increasHl  racial  imbalance. 

The  court  therefore  onlered  the  Pasadena  School  District  to  pre])are  a  i)!:in 
for  reducing  iNTsonnel  discrimination  and  >^gregation,  so  timt  for  the  1070 
school  yesir,  there  would  l>e  no  school  in  the  District  which  would  have  a  majority 
of  any  minority  students. 

Rather  than  merely  hewing  to  the  letter  of  the  District  Court  s  mandate,  the 
majority  of  the  Board  as  th&x  constituted,  and  the  Superintendent,  embraced  the 
spirit  (»f  tImt  umndate.  They  i'au'^ed  to  be  formulated  and  vigorously  embart^ed 
upon  the  implementation  of  what  has  come  to  be  called  the  ''Pasadena  Plan"  for 
integnition.  Pupil  reassignment  and  the  extensive  vuie  pf  l)U.ssing  are  central 
ingredients  of  the  Plan.  I'nder  it,  scliools  were  I'eorganized  into  primary  (K-3), 
elementary  (4-6) ;  junior  high  schools  were  changed  from  grades  7-l>  to  7  and 
8.  and  high  schools  from  10-12  to  0-12. 

I'nder  the  Plan  children  are  bussed  to  all  schools.  About  14,000  childrer  are 
bussed  ditily  in  about  88  busses,  over  about  625  bm  routes  .servicing  alfout  2,000 
bus  stops.  And  the  system  works  I  It  works  l>ecause  children,  bus  drivers,  teachers, 
administrators,  parents  and  organ issations,  such  as  the  list  attached  as  Kxhlbit^ 
''A.''  have  mipported  it  and  made  it  work. 

In  this  connection,  1  have  been  explicitly  authorized  by  Mr.,  All)ert  C.  I-*owe, 
President  of  tlie  Pasadena  School  Board.  Mrs.  LuVerne  Motte.  its  Vice- 
President,  and  Mrf.  Ann  Hight,  Board  Mend)er,  to  express  to  you  their  whole- 
beartf  d  support  of  the  I»asadena  Plan  of  integratUm. 

By  expressing  our  unreserved  supiwrt  for  the  l*a.««adena  Plan,  none  of  us  in- 
tends to  suggest  that  the  Plan  is  perfect — what  in  life  is?  We  are  mindful  <»f  the 
need  to  continually  monitor  the  effects  of  the  Pasadena  Plan  of  integration,  and 
to  provide  supportive  services  necessary  to  maxim i/e  opportunities  which  in- 
tegration merely  initiates. 

This  is  a  far  cry,  however,  from  the  position  taken  by  some  that  bussing  is 
unacceptable  i)ecau.«<e  it,  among  other  things,  precipitates  and  accelerates  so- 
calle<r'whlte  flight." 

In  any  event,  avoidance  of  "white  tifght"  is  not  a  ccmstitutional  hnperative: 
avoidance  of  segiOgatiim  of  school  children  is.  It  follows,  ther(»fore.  that  if  a 
conflict  arises  between  avoidance  of  .«egregatirni  and  in.«titution  of  integration  on 
the  one  hand  and  preventini;  Svhite  flight  '  on  the  (»ther,  it  is  thr  former  which 
must  take  preceilence. 

Thifj  is  lK>cau.se  of  the  incalculable  harm  done  by  se;(regation  to  the  hearts 
and  minds  of  school  children.  e*<iM»cially  minority  school  children.  i\<  recognised 
by  Brown,  and  which  imposes  an  affirmative  duty  upon  school  boards  to  (»riidicnte. 

Finally,  isn't  it  ju«<r  a  littU»  curious  that  in  tlie  most  mobile  so('i(»fy  the  world 
has  ever  known,  a  society  of  more  than  00,000.000  motor  vehicles.  r»ne  in  whicli 
billi'ins  of  dollar^  are  annually  .•<|M»nt  on  streets  and  highwa.vs.  where  people 
think  nothing  of  living  in  one  coinniuniry  and  working  and  recreating  in  others, 
they  would  be  opposed  to  children  receiving  a  su|K»rlor  educational  opportunity 
through  the  use  of  transportaticm? 

The  answer  which  is  strongly  suggested  to  me.  and  which  I  suggest  to  yoji, 
is  that  most  people  are  not.  in  reality.  opi>o<5e<l  to  bussing;  they  aie  opiK».<?ed  to 
integration.  Such  people  realise — as  history  has  .«o  clearly  tnught — that  in  this 
complex,  urban  segre;:ated  society  In  which  most  of  us  live.  bu.«sing  is  the  only 
practicable  way  to  integrate  the  public  schools.  More  importantly,  they  know 
that  if  our  own  public  .schools  are  Intcrrated — truly  integrated — then  housing 
and  jobs  will  i»ecome  integrated.  It  is  clear  to  <hem  as  it  is  to  the  rest  of  us 
that  if  children  crow  up  together  in  school  they  will  re<iHM»t  eacli  other,  and  once 
they  do  this  it  ,»'ill  he  imi>ossib1e  fr»r  them  to  practice  the  narrow  and  restrictive 
policies  which  so  severely  affect  our  present  American  society. 

For  these  reasons.  thereff)re,  1  jisk  you  to  reject  the  propose<l  constitutional 
amendment  and  legislation.  I  also  ask  you  to  reject  the  argument  thnt  neighbor- 
hood schools  are  niore  important  than  equality  of  op|)ortnnity  or  that  bussing 
Is  nunfceptable  l)eca;ise  it  destroys  neighborhood  schools  and  Inconveniences 
school  cliildren  and  their  parents.  Even  if  this  were  true.  t,hef;e  are  small  prices 
to  pay  for  the  entire  future  of  our  children,  and  for  their  very  .survival. 

Agiiin,  thank  you  for  the  opportunity  of  appearing  before  you. 
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EXHIBIT  A 

Pasadena  Uxiweo  School  Distbict,  office  of  the  Supeiuxtendent  or 
Schools,  Xoveubeb  7, 

OKOANIZATIOXS  THAT  HAVE  EXPKtUJSED  SUPPORT  FOB  THE  BOABO'S  STAND 
AU  ^         X-  INTECBATION 

Aitadena  Xeigbbors 

Alta-Pasa  Human  Relations  Committee 
American  Association  of  University  Women 
California  School  Emi^oyees  Association 
Califoraia  Teachers  Association.  So.  Div. 
Caltech  Y.M.C.A. 

Citizens  Urban  Renewal  Advisory  Committee 
Church  Women,  United  Executive  Board 
Community  Planning  Council  Board  of  Directors 

Council  of  the  Pasadena  Area  Lutheran  Parish  Pastors.  Lay  DelecatM  fmm 

Kcumenical  Council  of  the  Pasadena  Area  Churches* 
Ifoothill  Family  Service 
Foothill  YMCA 
Foothil!  Free  Clinic 

Boiler  Theological  Seminary  (signed  by  20  faculty  meuihPM^ 
Human  Relations  Committee.  Citv  of  Pasadena 
^fllwni^-American  Citizens  League 

Orange  Grove  Friends 

Members  and  Attenders 
Resolution  signed  by  36  citizens 
IMsadena  Chamber  of  Commerce  Board  of  Directors 

a«ac  onn  Area  TTnited  Methodist  Council  o?  Ministries 
1  asadena  Assf»ciation  of  Career  Teachers 
Pasadena  Chapter.  American  Pederatioii  of  Teachers 
mntJ"  Reorgani:5ed  Church  of  Jesus  Christ  of  Latter  Day 

Pasadeifa— Foothill  Urban  League 
r.iSiulenA  Urban  Coalition 
Pasadena  yWCA 

St»s4fion  of  Pasadena  Presbyterian  Church 

iXojV^^^^^^^^^  ^^"''^  ^^"""^^'^  ^^^'^y  Vestry 

AsMK^int.-d  Student  Body.  Blair  High  School 
Assnrmted  Student  Body.  Muir  High  School 
All  Student  Union  of  .Aluir  High  School 

S's?h<^r^"'  ^""''^  Representative  Council  of  Pasadena 

Cfllifornia  Institute  of  Technology 

I'l^a^'r  ^a?„Tss^1:ir  """""'"^^       compensator.  Education 

r^^^w"?^  "^^^  School  PTA  Board 

inlA — Muir  High  go  lool 

J^^""«i"^ui  ^'^^^^  Elementary  School 

L7'i    *  '^^^^^^  ^^^^^  School  PTA  Board 

Teeth's"' 
Westridge  School 
Altndcna  Family  Service 
ranfi(  Oaks  College 
Council  of  ^lessiah  Lutheran  Church 
Lcnguo  of  Women  Voters  of  Pasadena 
rniDE  Advisory  Board 


rimnl\?^*n'''*'l^^  Unitarian  Universalist 

(  aliforjiia  RoDublican  League  of  Pasadena 
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Mr.  Sheats.  I  \\oukl  like  *o  epitomize  tt\e  first  suminarj'  by  the 
second  summary  because  I  appreciate  the  sometimes  arduous  nature 
of  the  subcommittees  function  and  would  not  want  to  add  to  it. 

I  will  proceed  closely  to  the  summary.  I  have  copies,  Mr.  Chairman, 
of  thesummar}\ 

May  I  say  simply,  in  addition  to  what  I  have  indicated  in  the 
summary,  that  I  regard  it  to  be  an  awesome  privilege  to  api>ear  be- 
fore you  this  morning  all  the  way  from  sometimes  sunny  California, 
because  I  am  aware  tliat  those  of  us  who  are  apjiearing  here  today  may 
po^ibly  in  some  small  way  affect  your  resolution  of  an  issue  which  we 
believe  is  so  profoundly  consequential  that  it  may  well  crucially 
affect  the  lives  of  all  future  generations  of  schoolchildren. 

Hazarding  the  risk  of  teing  reticent  rather  than  verbose,  permit 
me  to  read  the  summary. 

Basically,  there  are  three  reasons  I  am  requesting  this  subcommit* 
tee  not  to  favorably  r^rt  House  Joint  Resolution  620,  proposing 
that  the  Constitution  be  amended  to  mandate  '^neighborhood  schools/' 
and  H.R.  1391G,  proposing  a  1-year  moratorium  on  new  and  addi- 
tional student  transportation. 

First,  these  proposals  appear  to  fly  into  the  teeth  of  the  14th  amend- 
ment, whose  thrust  for  over  100  years  has  been  in  the  direction  of 
racial  equality-  Viewing  these  proposals  in  that  context,  which  is  how 
statutes  and  constitutional  provisions  valid  on  their  face  must  be 
viewed  to  determine  their  ultimate  validity,  would  virtually  compel 
the  conclusion  these  proposa'*;  are  anti^litarian,  antiblack,  and  un- 
constitutional, under  Brown  v.  Board  of  Education  of  Topeka. 

Isn*t  the  neighborhood  school  largely  a  myth,  or,  if  not,  an  anachro- 
nism ?  Even  in  public  school  systems,  junior  and  senior  high  schools 
are  rarely  *'iieighl)orhood''  scnools;  clearly  private  and  parochial 
schools  are  not. 

Second,  isn't  btising  a  pliony  issue?  If  it  isn't,  why  have  so  many 
people  tolerate<1  so  much  of  it  for  so  long  in  so  many  communities? 

According  to  the  National  Educational  Associaticm,  the  number  of 
children  bused,  the  number  of  buses  used  to  do  so,  and  the  cost  of 
doin^  it  have  increased  every  year  since  Brown.  In  1954-55,  ohovt  0.5 
million  public  school  pupils'in  the  United  States  were  transported  in 
154,000  vehicles,  at  a  cost,  not  including  cppital  outlay,  of  $329  mil- 
lion. By  19r>8.  the  number  of  pupils  transported  had  grown  to  17,- 
271J18,  in  230,102  vehicles,  at.  a  cost  of  $822,595,699.  By  1969  trans- 
ported pupils  increased  by  1,196,000  to  18,4^7.944,  the  number  of  buses 
by  7,500  to  238,102,  and  the  cost  $78  million  to  $901,353,107. 

Parenthetically,  I  recognize  that  you  have  superior  access  to  sta- 
tistics than  I  have,  but  for  purposes  of  discussion  I  think  it  is  mean- 
incfful  to  mention  that. 

This  is.  you  submit,  the  context  in  which  the  proposals  should  be 
viewed. 

California,  my  residence,  has  experienced  a  constitutional  amend- 
ment analogouf*  to  the  one  this  subcommittee  is  considering. 

In  1964,  the  people  of  California,  by  a  constitutional  amendment 
initiative  (Proposition  14)  purported,  by  a  .ote  of  4,626,460  for  and 
2,395,747  against^  to  place  into  the  California  Constitution  article  L, 
subsection  2(3,  which  provided  in  part : 
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Neither  the  State  nor  any  subdivision  or  agency  thereof  shall  deny,  Hmlt  or 
Sfo  Jff"^  indirectly,  the  right  of  any  person,  who  Is  wUlh," w  de 
f»«!!       "v'*"^u  any  part     all  of  his  real  property,  to  decline  to  sell, 

SttonSse's     ^'"^^     ^""^  Persons^^as  hMn  his  absolute  dls! 

^eilman,  64  C2d  529;  50  Cal.  Rptr.  881,  413  P2d  825, 
the  California  Supreme  Court  struck  the  amendment  down,  on  the 
ground  that  the  Federal  Constitution  forbade  that  the  amendment's 
eflectiye  nullifica,tion  of  California  statutes  previously  enacted  to 
prohibit  racial  discrimination  in  the  sale,  rental  or  use  of  housine 
rights  protected  under  the  Fourteenth  Amendment.  The  Court  dl- 
termmed  that  "effective  nullification  '  resulted  by  viewing  the  amend- 
ment m  light  of  Its  historical  context.  ^ 

Thirdly,  how  can  persons  charged  with  the  responsihility  of  pro- 
viding equal  ed'  cational  opportunity  to  all  children  be  expected  to 
discharge  that  resijonsibility  in  the  face  of  the  flat  prohibitions  pro- 
posed m the  resolutions bemgconsidered  by  this  subcommittee « 

As  a  board  member  of  the  Pasadena  Unified  School  District,  though 
appeanng  here  today  as  a  private  citizen,  I  do  not  believe  such  re- 
sponsibility can  be  discharged  under  the  proposal,  if  the  Pasadena 
School  Board  m  1970  had  not  been  able  to  make  pupil  assignment 
with  regan?  race,  and  had  it  not  been  able  to  provide  bus  transpor- 
tation, it  IS  clear  tnat  the  Pasadena  School  District  would  not  have 
been  able  to  move  from  segregation  to  desegregation  and  integration 
as  it  has  done.  " 
.  The  Pasadena  School  District,  in  which  about  173,000  people  reside 
IS  a  metropolitan  school  distict  comprised  of  the  cities  of  Pasadena 
and  Sierra  Madre,  and  Altadena  and  a  few  other  unincorporated 
county  (Los  Angeles)  areas.  ^ 

lu  October,  1969,  when  58.3  percent  of  the  30,622  students  enrolled 
TfW  Pf^*^"*  ^^^^  black  and  11.7  percent  were 

other  minorities,  24  of  Pasadena's  29  elementary  schools  were  severely 
r  <ually  imbalanced.  Fourteen  of  them  were  more  than  70  percent 
\...-te,  with  13  of  these  more  than  80  percent  white  and  eight  of  these 
were  more  than  90  percent  white.  On  the  other  hand,  eight  were  moi« 
than  50  percent  black,  of  which  seven  were  more  than  60  percent  black, 
hve  were  more  than  80  percent  black  and  two  were  more  than  90  per- 
cent black.  ^  ' 

On  October  8,  1972,  however,  when  the  District's  average  daily  at- 
ri'^  ^as  27.547,  50  3  percent  of  which  was  Anglo-Caucasian,  33.5 
percent  of  which  was  black,  10.3  percent  of  which  was  Spanish  sur- 
name, 2.9  percent  of  which  were  Chinese,  Japanese,  and  Korean,  0.2 
percent  of  which  was  American  Tndian  and  2.9  percent  of  which  were 
otlier  nonwhite  minorities,  none  of  Pasadena's  37  schools  contained  a 
majonty  of  any  student  minority,  except  in  the  instance  of  one  ele- 
mentary school  Which  wai  51.9  percent  black  and  41.1  percent  Ando- 
( iuicasian.  ^  * 

Parenthetically,  that  was  due  to  demographic  changes. 
•     u  ^  dramatio  shift  to  an  integrated  school  constituency  came  about 
ui  the  first  instance  because  of  court  orders.  The  Pasadena  School 
Jioard  had  paid  httle  or  no  attention  to  its  affirmative  duty  to  inte- 
grate imposed  upon  it  by  tho  California  Supreme  Court  in  1963  in 

rm  o^  «oi^?^o  -,1^^'^^"^'"'^  Distrwt,  59C2d  876;  31  Cal.  Rptr. 
606,  382  P2d  878.  When  that  duty  was  reiterated  to  it  in  1970,  by  the 

80-449— 72— pt  8  ( 
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District  Court  at  Los  Angeles  in  Spangler  v.  Pasadena  City  Board  of 
Education^  311  F.  Supp.  501,  however,  and  the  court  ordered  that  there 
should  be  no  Pasadena  school  with  a  majority  of  any  minority  student 
in  the  1970  school  year,  a  majority  of  the  board,  and  the  superintendent, 
embraced  the  spirit  of  that  mandate.  They  caused  to  be  formulated  and 
vigorously  embarked  upon  the  implementation  of  what  has  come  to 
be  called  the  Pasadena  Plan  for  Integration. 

Under  the  plan,  elementai-y  and  secondary  schools  were  reorganized, 
and  children  were  bused  to  all  schools.  Today,  in  fact,  Pasadena  is  bus- 
ing about  14,000  children,  in  about  88  buses,  over  about  625  bus  routes, 
servicing  about  2,000  bus  stops.  And  the  s;^stem  works!  It  works  be- 
cause children,  bus  drivers,  teachers,  administrators,  parents,  organiza- 
tions, such  as  attached  to  my  statement,  and  a  majority  of  the  Pasadena 
School  Board  ai-e  committed  to  making  it  work. 

We  are  not  saying  the  Pasadena  Plan  is  perfect — what  in  life  is? 
We  ai-e  mindful  of  the  need  to  continue  to  monitor  the  plan^  and  to 
provide  supportive  services  necessary  to  maximize  opportunities  for 
learning  which  integration  merely  initiates. 

This  is  a  far  cry,  however,  from  the  position  taken  by  some  that 
busing  is  unacceptable  because  it,  among  other  things,  precipitates  and 
accelerates  so-called  "white  flight."  In  any  event,  avoidance  of  white 
flight  is  not  a  constitutional  imperative,  as  avoidance  of  segregation  of 
schoolchildren  is.  Segregation  must  l)e  avoided,  because  of  the  incal- 
culable harm  it  does  to  the  hearts  and  minds  of  schoolchildren,  es- 
pecially minority  children.  Thus,  school  boards  have  an  affirmative 
dutv  to  eradicate  the  effects  of  segregation. 

Finallv,  isn't  it  curious  that  in  tne  most  mobile  society  the  world 
has  over  known,  one  which  has  more  than  90  million  motor  vehicles,  one 
in  \\hir\\  billions  of  dollars  are  annually  spent  on  streets  and  highways, 
one  in  which  people  think  nothing  oi  living  in  one  community  and 
workin*;  or  recreationing  in  another,  people  would  be  opposed  to  cliil- 
(Irou  receiving  a  superior  educational  oppoitunity  through  the  use  of 
transportation? 

The  answer  which  is  strongly  suggested  to  me,  and  wliich  I  suggest 
to  you,  is  that  mpst  people  are  not,  in  reality,  opposed  to  busing;  they 
are  opposed  to  integi-ation.  Such  people  reahze— as  history  1ms  so 
clearly  taught — that  ii,  this  complex,  urlmn -segregated  society  in 
which  most  of  u^'  live,  busing  is  the  only  practicnhle  way  to  integrate 
the  public  schoo.s.  More  importantly,  they  know  that  if  olir  own  public 
schools  are  integrated—truly  integnited — then  housing  and  jobs  will 
become  integrated.  It  is  clear  to  them  as  it  is  to  the  n«t  of  us  that  if 
children  grow  up  together  in  school  they  will  respect  each  other,  and 
once  thoy  do  this  it  will  l)e  impossible  for  them  to  practice  the  narrow 
nn(]  i-ostrictive  policies  which  so  severely  affect  our  present  American 
society. 

For  these  reasons,  therefore,  gentlemen,  I  ask  you  to  reject  the 
proposed  constitutional  amendment  and  legislation.  I  also  ask  you  to 
reject  the  argument  that  neighborhood  schools  are  more  important 
than  equality  of  oppoitunity  or  that  busing  is  unacceptable  because 
it  destroys  neighborhood  schools  and  inconveniences  schoolchildren 
and  their  pai-ents.  Even  if  this  were  true,  these  are  small  prices  to  pay 
for  the  entire  future  of  our  children,  and  for  their  very  survival. 

Again,  thank  you  for  the  opportunity  of  appearing  before  you. 
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Chairman  Ckllkr.  Thank  you  very  much. 

The  next  witness  is  Mr.  Charles  Morgan,  Jr.,  director  of  tlie  South- 
em  Regional  Office  of  the  American  Civil  Liberties  Union. 

STATEMENT  OF  CHARLES  MORGAN,  JR.,  DIRECTOR,  SOUTHERN 
REGIONAL  OmCE,  AMERICAN  CIVIL  LIBERTIES  UNION 

•  ^r.  Morgan,  Mr.  Chairmiui,  I  offer  my  statement  for  the  record 
and  will  bnefly  summarize  it  and  mention  a  few  items  that  are  not  in 
It  and  tlien  be  available  for  any  questions  you  may  have. 
(The  statement  follows :) 

Statement  op  Charles  Morgan,  Jr.,  Director  of  the  Southern  Regional  Office 
OF  THE  American  Civil  Liberties  Union 

Mr.  Chairman  and  Members  of  the  Committee:  For  the  last  eight  years  I  have 
directed  the  activity  of  the  southern  regioual  office  of  the  American  Civil  Liber- 
ties Union.  In  that  capacity  I  have  been  extensively  engaged  in  the  litigation  of 
civil  rights  and  liberties  ca.  throughout  the  South.  From  10r>5  to  1003  I  prac- 
ticed law  privately  in  Birmingham,  Alabama.  During  the  latter  four  of  those  years 
I  nlso  tried  civil  rights  and  liberties  eases.  I  am  a  graduate  of  the  public  schools 
of  Birmingham  and  the  undergraduate  and  law  schools  of  the  University  of 
Alabama. 

Prior  to  the  Brown  decision  and  while  a  student  I  favored  the  abolition  of  racial 
segregation.  In  the  continuing  debate  on  that  deeply  southern-campus  I  was  not 
alone  in  my  views.  But  a  prv-Brown  position  became  increasingly  difficult  during 
ensuing  years  when  our  public  leader.*;  seriously  proposed  "Southern  Manifestos," 
Massive  Resistance,"  *Frce(loni-of-Choice."  'Pupil  IMacenient,"  and  "Inter- 
l)osition." 

The  white  southern  moderate.^  phrase  "not  now"  l)ecame  "never"  and  a  genera- 
tion of  white  and  Mack  children  grew  to  adulthood  hearing  racial  diatribe  from 
their  leaders  wliile  viewing  photographs  of  a.^^saults  on  Negro  school  children, 
arre.'jted  and  beaten  Negroes,  burning  freedom  buses  and  bombed  churches. 

This  year  blacks  who  entered  the  first  grade  in  the  year  of  Brou  n  are  entering 
their  senior  year  in  law  school.  And  today  the  Congress  is  considering  whether 
or  not  to  limit  school  desegregation  eflforts. 

I  am  familiar  with  the  Constitutional  and  legal  problems  you  face.  But  my 
prime  area  of  concern  is  based  upon  my  understanding  of  the  racial  issue.  That 
understanding  is  neces.sarily  based  on  Southern  experience.  As  an  appendix  to 
this  statement  we  are  submitting  a  legal  memorandum  setting  fortli  our  view  of 
the  law  as  it  exists  today.  That  law  seems  clear  hut  as  Congressman  McCulloch 
recently  siiid:  ''a  spokesman  for  the  Administration  [is]  asking  the  Congress  to 
prostitute  the  courts  by  obligating  them  to  suspend  the  equal  protection 
cla»ise.  ..." 

Eighteen  years  ago  under  the  Eisenhower-Nixon  Administration  there  was  a 
different  story. 

Tlien  the  Supreme  Court  appronched  the  school  desegregation  cases  with  deep 
concmi  for  its  judicial  authority.  It  particulariy  feared  tliat  the  judiciary  might 
be  an  inappropriate  instrument  for  implementation  of  so  massive  a  social  change. 

On  Jiuie  8, 1953,  it  set  reargument  .n  Brown  and  directed  the  parties  to  answer 
rerlain  (|U(»«?tinns  which  included  : 

"2.  If  neither  the  Congress  in  submitting  nor  the  States  in  ratifying  the  Four- 
t»*enth  Amendment  understrKxl  that  compliance  with  it  would  require  the  im- 
mediate abolition  of  segregation  in  public  schools,  was  it  nevertheless  the  under- 
standing of  the  framers  of  the  Amendment : 

"(a)  that  future  Congresses  might,  in  the  exercise  of  their  powor  under 
section  5  nf  the  Amendment,  abolish  such  segregation,  or 

"(I))  tliat  it  would  he  within  the  judicial  power,  in  light  of  future  comli-- 
tions.  to  construe  the  Amendment  as  abolishing  such  s(»grogati<»n  of  its  own 
force? 

"3.  On  the  assumption  that  tlie  an.swers  to  questions  and  (10  do  not  dis- 
pose of  the  is<?ne,  is  it  within  tlie  judicial  power,  in  construing  the  Amendment, 
to  abolish  segregation  in  public  schools?  ^ 


'  Brou  »  V.  Hoard  of  fUttfcatiou.  'Mr}  I'  S,  117-J  <}'\r,l\). 
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The  Court  expressly  invited  then  Attorney  General  Browpell  to  take  part  in 
oral  argument  and  file  a  brief  in  response  to  these  questions. 

The  Government's  188  page  brief  found  the  evidence  that  the  states,  in  passing 
the  fourteenth  amendment,  had  considered  school  racial  equality,  incorclusive. 
But  the  Eisenhower-Nixon  Administration  was  certain  in  its  position  that  the 
Court  had  the  power  to  interpret  the  fourteenth  amendment  to  cover  school 
desegregation.  Indeed,  that  Administration  felt  that  only  the  Court— not  C/ongress 
and  not  the  Executive — could  do  so.  The  Government's  brief  is  discussed  by 
Anthony  Lewis  In  Portrait  of  a  Decade  (1964). 

The  demand  of  the  Fourteenth  Amendment  was  for  "equal  protection  of  the 
laws,"  There  was  no  talisman  in  the  history  of  the  amendment  that  defined  those 
words  for  all  times.  The  separate-but-equal  doctrine  had  itself  been  a  fresh 
interpretation,  a  departure  in  1896  from  the  spirit  of  earlier  decisions.  It  was  in 
tlie  great  tradition  of  the  Constitution,  the  Government  said,  to  read  the  words 
now  in  light  of  conditions  now.  A  provision  such  as  the  equal-protection  clause 
expresses  "broad  principles  of  government,  the  essence  of  which  is  their  vitality 
and  adaptability  to  the  progressive  changes  and  needs  of  the  nation." 

Nor  did  the  Government's  brief  see  anything  in  the  suggestion  tliat  Congress 
rather  than  the  Court  should  deal  with  the  issue.  The  Supreme  Court  had  applied 
the  Fourteenth  Amendment  in  hundreds  of  cases  without  reference  to  Congress — 
in  the  racial  field  most  recently  in  the  graduate-scho(rt  cases.  What  was  posed 
now  was  *'a  question  not  of  legiulative  policy  but  of  constitutional  power — and 
it  is  a  question  which  under  our  system  of  government  must  ultimately  be  deter- 
mined by  this  Court.'*  Id.,  pp.  26-27. 

Thus,  some  of  us  have  come  full  circle  in  18  years.  The  issue  has  that  capacity, 
a  personality  of  Its  own  capable  of  turning  the  minds  of  rational  and  essentially 
good  men.  As  the  late  Ralph  McOill  put  it: 

"Some  of  those  svho  have  made  this  dedsion— to  put  aside  all  else  for  political 
success,  have  been,  and  are,  good,  decent  men  who  have  had  many  bitter  hours 
of  loneliness  and  guilt.'*  ^ 

Brought  to  its  current  position  by  the  politics  of  race,  by  the  inexorable 
demands  of  Its  Southern  Strategy,  the  Administration  Is  no^  locked  In  a  political 
struggle  It  cannot  win.  By  elevating  the  very  Issue  astride  which  George  C. 
Wallace  stands  it  effects  not  merely  a  spoller*s  role  In  Democratic  Primary  elec- 
tions. It  also  nurtures  the  Instrument  of  its  own  destruction;  for  neither  the 
racial  Issue  nor  Wallace  can  be  turned  off  like  tap  water. 

To  conceive  as  their  strategy  does  that  Wallace  Is  to  simply  disappear  In  July, 
that  he  will  not  be  a  candidate  for  the  Presidency  or  Vice  Presidency  on  one 
ticket  or  another  or  at  least  a  Thurmond-llke  supporter  of  a  Democratic  Southern 
Strategy  In  November  Is  to  reject  reason.  A  George  C.  Wallace  alive  and  well  and 
not  running  Is  beyond  the  comprehension  of  history.  He  Is  the  Sammy  Gllck  of 
American  politics.  Is  asked  why  he  runs  he  might  reply  "because  It  Is  there**. 
And  strange  as  it  seems  to  many,  he  simply  wants  to  be  President  of  the  United 
States. 

If  these  proposals  are  desi^-J^ed  to  thwart  Wallace*s  race  Issue  they  cannot 
succeert.  They  cannot  defuse  oc  defiect  the  Issue.  They  simply  do  not  go  far 
enough  to  satisfy  the  segregationist.  And  as  most  of  us  know.  It  simply  Is  not 
possible  to  outfiank  Wallace  on  t'^e  race  question.  Thus  the  elevation  of  the  issue 
Is  not  merely  dangerous  to  bla.  .cs.  It  Is  potentially  disastrous  to  the  Nixon 
Administration. 

Whether  politically  disastrous  or  not,  two  effects  of  enactment  of  these 
proposals  will  he  the  stiffening  of  opposition  to  desegregation  and  a  slmultaneoas 
weakening  of  the  resolve  of  courts  to  effect  the  mandates  of  the  thirteenth, 
fourteenth  and  fifteenth  amendments. 

An  effect  they  will  not  have  is  to  diminish  the  desegregation  "burden**  borne 
by  the  white  working  class.  The  elimination  of  busing  will  not  prevent  the  use 
of  pairing  and  other  desegregation  techniques.  Buses  will  continue  to  transport 
white  and  black  children  to  the  consolidated  schools  of  the  rural  South.  In 
southern  urban  areas  those  who  reside  nearest  each  other — the  white  and  black 
working  class — will  be  desegregated.  Only  the  white  upper  middle  class  children 
will  be  sheltered  from  desegregation  and  further  locked  Into  a  brahman-caste 
school  system  which  will  continue  their  uneducatlon  in  unreal  seclusion  from 
the  very  real  world  they  will  soon  face. 


1  Atlanta  Constitution,  Oct.  30, 1068,  p.  10,  col.  3. 
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Additionally,  as  a  southerner,  many  of  the  presumed  'S'alues*'  of  the  neighbor* 
hood  school  seem  unreal  to  me.  The  South  is  not  a  land  of  cultural  pluralism. 
The  South  may  be  a  microcosm  of  the  country  and  it  does  have  internal  variances, 
but  its  characteristics  are  not  those  of  New  York  or  Chicago  or  Los  Angeles  or 
San  Francisco.  There  is  and  has  been  no  large  southern  population  of  Catholics, 
Jews,  Italians,  Irishmen,  Puerto  Ricans,  or  voluntary  black  immigrants.  The 
South  is  an  area  of  simple  racial  dualism. 

The  South  had  slavery  by  law.  The  South  had  segregation,  apartheid^  by  law. 
This  is  why  the  South  has  been  treated  differently  by  the  Supreme  Court  The 
South  Is  different.  That  is  why  it  should  be  treated  differently.  That  is  why  the 
northern  ^'solution** — if  that  be  what  neighborhood-school  de  facto  segregation 
is — will  not  work  in  the  South,  nor  if  uniformly  applied  across  the  land  result 
'n  much  other  than  the  ultimate  disfranchisement  at  best  and  dispatch  at  worst 
of  the  nation's  black  population. 

The  Administration  seems  to  place  some  reliance  on  the  premise  that  those  in 
schools  seek  a  sense  of  group  identity — social,  economic,  or  cultural.  This  prem- 
ise is.  of  course,  a  product  of  northern  big  city  Americana  and  white  minority 
etiinic  group  thinking.  Reliance  on  ''cultural  pluralism"  as  Stokely  Carmichael 
did  in  proposing  Black  Power  and  dting  Jewish  Power  and  Irish  Power  as  a 
model  is  a  common  failure  of  many  of  those  who  deal  with  the  South  on  the 
basis  of  non-southern  experience.  They  forget  that  in  the  South  there  was  no 
melting  pot  and  there  is  little  pluralism  of  any  kind  be  it  ethnic  or  religious, 
Racial  problems  are  as  different  from  those  as  is  the  Negro's  heritage  of  illiter- 
acy different  from  the  Jewish  immigrants'  literate,  if  foreign  language,  heritage. 
There  can  be  little  parallel  between  the  urban  experience  of  white  ethnic  Amer- 
icans and  the  experience  of  American  blacks.  Although  Hitler  required  arm- 
bands to  identify  the  Jews,  blacks  have  a  sure  Knowledge  that  their  armbands  are 
worn  on  their  faces. 

Another  difficulty  I  have  is  the  President's  apparent  reliance  upon  the  state- 
ments of  blacks  who  are  opposed  to  busing.  This  is  a  white  and  new  paternal- 
ism which  seems  to  implicitly  assume  that  blacks  somehow  because  of  skin  color 
have  good  sense.  As  white  southern  housewives  relied  on  their  maids  as  authori- 
ties, the  New  Ptttemalists  rely  only  upon  militant  blacks.  The  New  Paternalism 
refuses  to  grant  blacks  an  equal  right  with  whites  to  be  damned  fools  and  to  be 
told  they  are  damned  fools. 

The  New  Paternalist  calls  for  the  upgrading  of  slums  and  slum  schools  as 
though  that  goal  were  somehow  shown  to  be  attainable — either  by  our  history  or 
our  present  inclination.  The  **cost"  of  upgrading  slum  schools  is  incalculable. 
White  taxpayers  will  not  pay  that  cost. 

The  simple  lesson  of  history  culminating  in  Brown  v.  Board  of  Education — is 
that  in  this  country  racially  separate  schools  simply  cannot  be  equal.  To  put 
this  in  more  'Common  terms : 

"White  folks  ain't  going  to  pay  for  schools  where  white  children  don't  go". 

"Kids  learn  more  from  kids  th^n  they  do  from  teachers" ;  and 

"White  folks  have  the  money  and  the  government  and  the  police  and  the  troops 
and  there  is  no  way  for  black  folks  to  get  the  money  for  all-black  schools  from 
white  folks". 

Nothing  supports  the  assumption  of  Brown  v.  Board  of  Bduoation^thtit  slum 
schools  cannot  be  equalized— other  than  the  reasoning  and  evidence  of  pre-Brown 
V,  Board  of  Education  teacher  pay,  graduate  and  law  school  and  undergraduate 
Kjhool  decision  including  Sneutt  r.  Painter  (the  Texas  Law  School  case)  and 
more  obviously  the  millions  of  uneducated  black  men  and  women  in  the  North's 
urban  ghettoes,  two- thirds  of  whom  were  bom  and  reared  below  the  Mason  and 
Dixon  liine. 

The  tragedy  of  those  proposals  is  that  their  respectability  is  more  damaging  to 
the  prestige  of  law  as  ow)Osed  to  The  Order  and  to  the  Judiciary  than  the  col- 
lected speeches  of  Oeorge  Coriey  Wallace  including  those  in  which  he  referred 
to  federal  Judges  as  "dirty,  carpet-baggin,  scallywaggin',  integratin',  bald-faced, 
race  'mizin'  liars*'. 

Our  most  effective  voices  have  been  stilled  by  assassins'  bullets. 

We  are  in  n  minority  not  merely  in  the  South  but  in  the  nation. 

Friends  from  the  more  easy  and  glamorous  days  of  risk— a  day  or  a  week 
or  a  month  or  a  m&rch  in  the  South— left  us  long  ago  and  now,  partly  in  frustra- 
tion At  tlieir  own  inability  to  effect  change,  partly  in  rebellion  against  the 
system,  a  system  rejected  by  too  many  and  in  large  measure  never  tried,  have 
become  advocates  of  old  solutions. 
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The  cMUMuy  is  no  It»njior  the  nieisin  of  tho  stato  house.  The  opjmnent  is  now 
those  who  occupy  tht'  White  House  and  in  traKic-<onuHly  <  nter  a  field  of  i)Olitics 
in  which  they  too  are  destined  to  h^se  if  simply  because  they  lack  the  heart  for 
hatred  rcM|uired  to  effect  a  successful  southern  strategy.  To  white  southeni 
se^jretfationists  they  will  soon  seem  hut  "an  effete  cori)S  of  impudent  snobs". 

But  most  of  us.  white  and  black  alike,  who  joined  in  the  1950s  and  IfXiOs  will 
stick  it  (»ut. 

We  know  that  men  have  warred  for  thousands  of  years  over  (luestions  of 
rrli;i;i(m.  And  wc  know  that  race,  unlike  religion,  can  he  seen. 

Wt*  know  that  sei>arati<m  means  defeat.  We  have  seen  those  seimrated  from 
oxw  society. 

We  kn(»w  that  the  old  have  been  movcnl  frouj  the  county  poorhou.se  to  the 
urban  nursin;i;  home  or  the  central  State  hospital ;  the  alcoholic  failures  to  their 
Hf)wer>',  or  off  the  .'itreets  to  the  city  jails:  tho  mentally  ill  to  asylums  now 
known  as  mental  hospit^ils.  lawbreakers  to  jails  and  iirisons,  nonconformist 
juveniles  to  reform  schools,  Indians  to  rc^c^rvatious,  Jai)anese  Americans  to  deteU' 
ti(»n  camps,  and  Nejcrocs  to  urban  j^hettos.  In  each  instance,  we  term  the  confine- 
ment that  which  it  is  not,  we  offer  minimum  service,  get  their  offensive  person 
out  ')f  sighr.  given  a  dole  that  salves  our  conscience,  and  binds  the  outcast  tu 
th<^  benefit. 

But  we  shall  not  .surrender  merely  because  there  is  a  new  President  on  th(» 
bl(Kk.  an  old  idea  in  town,  a  new  slavery  in  the  wings,  a  new  generation  nf 
despair. 

Wc  will  win  not  l»ecau.se  of  rationality — for  what  was  there  rat'cnal  in  a 
young  Negro  minister's  hopeless  boycott  of  a  bus  company ;  what  was  ratitmal 
in  students  orderinir  a  cup  of  coffee  in  a  five-and-dime  store;  what  chance 
was  tluTe  in  the  strwts  of  Birminghaiu ;  what  rationality  wa.^  there  in  those 
raistMl  clubs  at  Selma's  Edmund  Pettus  Bridge. 

We  will  win  simply  becau.se  we  luust. 

Mr.  ArouGAx.  T  have  been  rptlier  giieved  by  some  of  the  testimony 
here  tliis  morning.  One  of  the  plirases  was  thiit  tlie  courts  someliovr 
had  become  super  school  boards.  Of  course,  the  school  boards  thom- 
selvcs,  and  the  law  of  the  States  at  least  as  far  as  the  Southern  States 
are  concerned,  is  wJiat  made  these  courts  super  school  boards. 

My  experience  as  an  attorney  in  school  cases  is  more  limited  than 
tliat  of  some.  But  I  was  in  the  original  schoolhoiise  door  case  in  which 
Governor  Walhice  made  his  stand,  and  the  Mobile  case  whicli  was  a 
companion  casi^  of  Swann.  In  Mobile,  we  entered  on  a  peripheral  mat- 
ter. After  the  13th  time  that  case  had  been  appealed,  the  Fifth  Circuit 
Court  of  Appeals  referred  to  it  as  an  Homeric  odyssey. 

I  am  intrigiied  by  the  fact,  as  I  point  out  in  the  testimony,  that  the 
Eisenhower-Nixon  administration  took  a  position  on  this  position  as 
to  whether  Congress  or  the  courts  had  authority  in  the  field,  and  the 
Eisenhower-Nixon  administration  under  Attorney  General  Brownell 
took  the  position  that  the  courts,  not  the  Concre^,  had  the  authority 
to  desegregate  under  the  14th  amendment,  and  that  was  in  1953.  That 
is  in  the  Goyernineiit's  amicus  curiae  brief  filed  then.  I  suggest  we 
refer  back  to  it  for  appropriate  positions. 

In  listening  and  studying  a  bit  of  the  testimony  that  has  been  given 
before  the  committee,  1  have  become  intrigued  by  tlie  concept  of  the 
neighborhood  school,  not  peripherally  but  centrally.  It  is  impossible 
for  the  reasoning  of  H.R.  13916  to  be  correct  because  it  is  a  non  se- 
(luitur.  It  says  the  neighborhood  is  an  appropriate  basis  for  determin- 
ing public  school  assignments,  I)Ut  that  conflicts  with  its  "gtiarantt^*" 
of  equal  educational  opportunities. 

I  come  from  an  areii  of  racial  dualism,  but  I  know  if  there  is  value 
in  cultural  pluralism,  then  somebody  ought  to  be  able  to  partake  of 
somebody  else's  culture.  The  whole  neighborhooi!  school  concept  keeps 
folks  111  one  neighborliood,  one  class,  one  gituip,  and  they  never  even 
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pluralism,  other  tlian  pizzas  and  matzoths,  it  seems  to  me  we  ought  to 
let  our  children  partake  of  tliat  value. 

I  am  also  intrigued  by  theso  proposals  which  are  i>opularlv  and 

S^/^A^^.Iwf  ''f  P^P'^  be.pn>posals  for  the  woE/class! 
Oeorge  ^UIlace  moved  our  two  jK)litical  parties  to  the  position  which 
lio  has  held  al  along.  Tliat  iwsition  seems  to  be :  ''Work  ng-class  folks 
you  are  not  goingto  have  to  bus  your  children."  ' 
But,  you  see,  the  burden  of  desegregation  has  been  placed  by  one- 
TlT  ^n?^  PP°P^^  in  tlie  Negro  slum  aiSis  we 

can  ghettos,  a  tcm  that  may  be  too  modern  as  far  as  black  rela?ion- 
s^ups  are  concerned.  If  we  have  no  busing,  the  only  children  w  o  the 
Congress  wil  have  "protected'-  are  the  ui.per  middi-class  whUe  cl 

ofThe  Sor--lT/''V"^"^'  The  rural  chiirn 

ot  the  South  will  be  bused  because  tliat  is  the  only  way  tliev  liave 

i;:r.4°.tc~.i''°°''- 

vi"f?*'-7^?n"^Vf-^°"^''*'!'"  "^^'"^^  ^^'''o  l"es  next  to  the  Negroes? 
It  i,  ft' '  '        ?  "  ^  ^''-'^         ^••'■•Iv  stages  of  mv  life 

It  IS  the  workii.g-class  whites  who  live  close  to  black  folks,  and  wliat 

,W  ^^7"  ^'^y'  educational  parks,  you  will  have  ^air- 

SSk  fo  k  froTJ^^  '''"^V*  T'^'-"  ^™*ing-class  white  folks'  and 
in  fVn  fi  ^-L,^  ''1*°  V'"  h^  integrated,  but  not  tlie  kids  out 
m  the  fine  middle-class  suburbs.  I  hope  that  these  are  not  who  the 
Congress  represents  to  exclusivity. 

I  am  always  intrigued  by  what  I  would  refer  to  and  have  referred  to 
L  s'aJsTt  ^fnSr;       ■'e^v  Paternalisiii  says  because  a  blaTper 
?hSn  "    ■^'^  '^  radical  enough, 

£k  fnTlfe  1  new  paternalism  says  we  have  a  bunch  of 

n,„«f  ll  1  o  '^V^'i  ^°  around  with  white  folks-so  it 
Sres^  ''"^'"^  '■'"'^^^  ^""^     1"^  if'^rch  20 

it  asw'nck  "f^ttcT"-       ^  ^''•'^'"^^  «^  't- 1 1'^^l  "o  contml  over 

nf,.;!f  ?  Z"""'  ^^""l??  t'leir  race.  Tliere  is  no  redeem- 

thf  Wh  ll™'''.w*^^?r€-*°  hP'-""^  '^f-  B"t  «s  a  white  nan  from 
any  school  <,v,7r^  '  m"^  "'^l"'*"'  ^^"•"S  to  put  their  money  in 
ThL  novo.,  i;        "r  "".vthing  else  that  tlieir  cliifdren  don't  go  to. 

H,ln,i'  F   ^  or  m  the  courts  or  on  the  hustings,  tliat  is  the  central 

be  the  cl^rn'l  th  n*'""'  t       ^I^''^  "'"^  probabklt  wo  Id 

oe  the  central  theme  m  Africa.  Black  folks  probably  wouldn't  either 

Lte^Ui p^^^^^         ^""^^        ^' ' 

^""u  T  i""'"?-'  ^"         that  with  the  blacks  ? 
on^"/l  P^"^  back  from  the  North,  from  nortliem  big  cities, 

and  tha  response  is  ethnic  plumlism.  cultural  pluralism,  tlfe  vnlue 

?,on,P  hiTV"';i'"f'-P!:rr'"*'°"  ^'^^  community  school..  The  re- 
sponse back  to  that  IS  that  you  cannot  compare  racial  dualism  with 
ethnic  and  cultural  plura  ism.  Hitler  had  to  put  armba  uL  on  Jew- 
to  know  who  they  were.  Black  folks  wear  amhaiids  on  tlieli  fac  ^ 

But  there  are  answers  to  be  applied,  it  seems  to  ine. 

We  must  simply  stick  with  what  we  have  always  been  before- 
sotne  of  us.  If  you  are  m  the  South  and  you  are  white,  they  say,  when 
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did  yon  change?  I  never  changed,  The  world  changed  around  me  a 
bit,  and  I  got  uncomfortable,  I  can't  remciuber  a  day  when  I  stalled 
thinking  about  racial  segregation  when  I  did  not,  think  it  was  v/rong. 

I  started  out  us  a  Christian.  The  whole  Christian  theme  was  that 
separation  of  man  from  man  or  man  from  God  was  wrong.  I  thought 
that  all  the  way  throujjh  school. 

I  had  a  law  practice  in  the  State  of  Alabama,  and  eventually  T 
left  there  in  a  hurry  one  day.  I  went  back  South  a  year  later,  and 
I  have  been  handling  scores  of  cases  in  the  Toting  field  and  in  the 
administration  of  justice  and  the  desegregation  of  juries  since  then. 

I  can  assure  you  of  one  thing:  The  white  southerner  is  a  politician 
of  note.  I  admire  him,  and  T  admire  his  current  spokesman,  George 
Wallace.  Governor  Wallace  has  successfully  moved  with  a  southern 
strategy.  There  is  nothmg  wrong  with  a  southern  strategy.  The  Demo- 
ci-ats  have  had  one  for  over  a  Inindred  years,  and  now  the  Republicans 
are  being  condemned  for  having  a  southern  strat^y.  But  there  is 
gi-eat  difficulty  for  those  who  get  involved  w*ith  a  southern  strategy 
who  do  not  undei-stand  what  they  are  dealing  with.  White  southern 
politicians  have  grown  up  surrounded  by  the  problem  of  race,  which 
is  irrational  at  best,  and  which  will  test,  th-^  best  of  minds. 

There  is  absolutely  no  way  for  this  legislation  if  adopted  to  satisfy 
the  southern  segregationists  politically— and  I  do  think  that  the  reason 
for  this  legislation  is  political,  and  T  see  nothing  wrong  wnth  that. 
That  is  what  politics  is  all  al)Out.  What  the  Supreme  Court  is  all  about, 
and  the  Constitution,  is  to  tell  you  that  you  are  wrong.  But  I  know, 
as  a  plain  old  matter  of  political  strategy,  the  southern  strategy  that 
deals  with  race,  deals  with  an  issue  that  will  bum  the  hands  of  the 
man  who  touches  it,  unless  he  is  \.'illing  to  outflank  the  farthest  man 
in  the  field,  and  the  f artliest  man  in  that  field  is  Governor  Wallace. 

No.  2,  he  is  running  for  the  presidency.  People  want  to  know  what  he 
"really  wants."  He  just  grew  up  thinking  a  boy  could  be  President. 
There  are  no  deals.  I  believe  that.  People  say  this  administration  has  a 
deal  with  Wallace.  I  don't  believe  that.  He  wants  to  be  the  President. 
He  may  be  the  Sammy  Glick  of  American  politics,  but  he  is  going  to 
run. 

Tlie  issue  has  been  elevated  in  these  committee  hearinjrs,  this  issue  is 
elevated  in  the  Congress  and  in  Democratic  primary  elections  across  the 
country,  I  thought  it  was  rather  strange  the  other  day  when  HEW  cut 
off  money  in  the  Femdale  School  District  in  the  State  of  Michigan  be- 
fore the  A5*ichi;;in  primaries.  That  had  been  pending  for  4  years.  This 
issue  and  that  man  can't  be  turned  oflF  like  tapwater.  And  it  has  the 
capacity  to  consume  the  people  who  play  with  it, 

I  would  suggest  the  very  best  way  to  handle  this  issue  is  to  remember : 
T"^nless  you  are  willing  to  go  as  far  as  the  Gulf  of  Mexico,  you  can't  out- 
flank the  man  who  uses  it.  There  is  no  way  this  legislation  will  satisfy 
the  white  southern  segregationist— no  way  in  the  world.  The  best  thing 
to  do  is  face  the  nuestion  firmly  in  the  faith  that  the  American  people 
know  way  down  deep  what  is  right  and  wrong.  Governor  Askew  did  it 
in  a  very  brief  campaign.  He  made  some  progress.  In  all  those  years  I 
had  grown  up  in  the  South  and  have  been  in  the  South,  in  all  those 
years,  not  one  white  Southern  politician — mark  that^ — not  one  South- 
ern leader  did  what  Reuben  Askew  did.  In  1054  came  the  decision.  In 
1956  came  the  all-deliberate-speed  decision.  The  rationale  behind  that 
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decision  liad  to  be  the  cream  of  Southern  leadership  will  rise  to  meet 
the  challeiice. 

Well,  it  didn't.  It  curdled.  Tt  never  rose.  AVe  never  turned  on  a  tele- 
vision set  and  heard  anything  but  racial  diatribe.  If  my  son  still  lived 
in  Binningham,  lie  would  not  have  heard  much  but*  racial  diatribe 
until  now.  If  he  had  entered  school  in  1954 — it  happens  to  be  the  year 
my  son  was  bom — he  would  today  be  ready  to  graduate  from  law 
school.  As  it  is,  he  is  only  graduating  from  high  school.  It  is  an  inte- 
grated public  school,  the  kind  of  school  I  believe  in. 

All  I  can  say  to  you,  frentleiiioii,  is  for  lieaven's  sake,  don't  let  the 
wind  and  passions  and  tides  of  hatred— -and  this  is  all  of  a  politician 
who  has  built  his  life  on  hate—turn  your  heads  for  a  moment,  for  I  am 
sure  most  of  you  will  agi  ee  w*ith  me  that  there  are  mattere  and  issues 
in  this  country  far  more  important  than  a  little  man  numing  for 
President  of  the  United  States. 

Chainnau  Celler.  Are  there  any  questions  ? 

Thank  you  very  much,  Mr.  Morgan. 

(Subsequently,  the  Ainerican  Civil  Liberties  Union  submitted  the 
following  memorandum :) 

Legal  Memorandum  on  the  Student  Transportation  Moratorium  Act  of 
1072  AXD  THE  Equal  Educational  Opportunities  Act  of  1972 

I.  SUMMARY 

The  Student  Transportation  Moratorium  Act  of  1972  and  the  Equal  Educa- 
tional Opportunities  Act  of  1972  are,  individually  and  as  joint  legislation, 
unconstitutional 

The  bUls  are  in  direct  conflict  with  the  school  desegregation  cases  over  the 
past  18  years  interpreting  the  equal  protection  dauge  of  the  BV)urteenth  Amend- 
ment of  the  United  States  Constitution.  These  decisions  imiwse  on  government 
the  affirmatire  obligation  to  eliminate  all  vestiges  of  state-imposed  segregation — 
now. 

The  Supreme  Court  has  invalidated  state  laws  which  ban  busing,  holding 
that  tbey  hamper  vindication  of  constitutional  rights.  The  federal  government, 
like  the  states,  cannot  frustrate  the  constitutional  mandate  of  the  Fourteenth 
Amendment 

These  bills  will  prevent  enforcement  of  the  Fourteenth  Amendment  and,  con- 
trary to  the  argument  put  forth  by  their  proponents,  cannot  therefore  be  justified 
as  "appropriate  legislation"  under  Section  5  thereof. 

II.  THE  STUDENT  TRANSPORTATION  MORATORIUM  ACT  OF  in72  AND  THE  EQUAL 
EOUCATIONAI.  OPPORTUNITIES  ACT  OP  11)72  ABE  IN  DIRECT  CONFLICT  WITH  SCHOOL 
MSBOREOATION  CASES  DECIDED  RY  THE  SUPREME  COURT  OF  THE  UNITED  STATES 

A.  Swannt  it9  companions  and  the  fourteenth  amendment 

A  year  ago  the  Supreme  Court  of  the  United  States  decided  Swann  v.  Charlotte- 
Mecklenburg  Board  of  Education,  402  U.S.  1  (107i)  and  lt«  companicm  cases.* 
Tlie  Court  jrranted  certiorari  in  order  to  ''review  important  Issues  as  to  the 
duties  of  school  authorities  and  the  scope  of  federal  courts  under  this  Court's 
mandates  to  eliminate  racially  separate  public  schools  established  and  main- 
tained by  stiite  action.*'  Stiann,  supra,  402  U.S.  at  5. 

The  two  bills  seriously  affect  the  "scope  of  federal  cours"  In  the  area  of 
dismantling  the  dual  school  system.  Consequently,  the  Sfcann  decision  must 
be  carefully  examined  with  regard  to  what  the  Fourteenth  Amendment  says  the 
federal  courts  can  and  cannot  do  In  the  area  of  school  desegregation.* 

%,^J}^^}\  ^'  S^^^^ t'^KA^h?^^  Commi$»ionfr$  of  Mobile  County,  402  tJ  S.  83  (1971)  • 
li??n«^  402  U^"^  (1971)  ;JVor<fe  CaroUnn  8tiU7  BoSnl  of  i&ic^^^^ 

«**Tl!e8e  casw  P.resent  us  with  the  problem  of  deflnlnpr  in  more  predw  temm  than  hereto- 
fore th<*  flcopf^  of  fhP  diitv  of  gchool  authorltJes  and  dl^tHrt  courts'^ln  ImplementlSg  fiSo^  I 
l5M«J,%JJm,402U^^  systema  and  eatabllshed  unitary' aygtcms  at  once.'* 
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In  smiHn.  the  Court  mitiimuHl,  in  no  uncertain  terms,  its  .-trict  a(l]ic*r*»nee  to 
tlio  FourltMiuth  An)on(!nient  cunnnitment  to  abolish  the  dual  school  systom. 
•'Xcnrly  17  years  ago  this  Court  held  in  explicit  temi^  that  state-imposed 
re^ation  hy  race  in  public  s^-hools  denies  ecpial  protection  of  the  laws.^  At  no 
time  has  the  couit  deviated  iu  tlie  slightest  degree  from  that  holding  or  its 
constitutional  unden^inniugs. "  SwanHf  supra,  402  U.S.  at  11. 

The  Court  then  went  on  to  state  the  present  objective.  **The  objective  twlay 
remains  to  eliminate  from  the  public  isehools  aU  vestiges  of  state-impose<l  .««?gre- 
gati(«i.  Segregation  was  the  evil  struck  down  by  Brotvn  I  a«  contrary  to  tlie 
equal  |)rotection  guanintees  of  the  Constitution.  That  was  the  violation  sought 
to  be  corrected  by  the  remedial  measures  of  Broiva  IL  That  was  the  ba.sis  for  the 
holding  in  Green*  that  school  authorities  are  cler;ly  charged  with  the  aj^rma- 
tirc  fluty  to  take  whatcrcr  stcpM  might  he  neeennavy  to  convert  to  a  unitary 
sy.«stcm  in  which  racial  discrimination  would  be  eliminated  root  and  branch*."  391 
U.8.  at       S  Simntif  supra ^  402  r.S.  at  lo. 

With  regard  to  the  role  of  the  federal  courts  in  effectuating  the  above  objec- 
tive, the  Court  Rt4ite<l :  'If  school  authorities  fail  in  their  affirmative  obligations 
under  these  holdings,  judicial  authority  may  be  invoked.  Once  a  right  and  a 
violation  have  been  shown,  the  scoi>e  of  a  district  court's  e(iuit«ble  powers  to 
remedy  past  wrongs  is  hroatt.  for  hreadth  and  flexibility  are  inherent  in  equit- 
able remedies.^  Swantit  supra,  402  U.S.  at  15.  (emphasis  added) 

The  Court  clearly  held  that  '*a  district  court  has  broad  power  to  fashion  a 
remedy  that  will  as^re  a  unitary  school  .system."  Swann,  supra,  402  Tt.S.  at  16. 

The  two  bills,  however,  negate  the  language  of  Surann.  The  bills  encroach 
uiK)n  atd  dilute  the  inherent  power  of  a  federal  court  to  fashion  an  equitable 
i-emedy  to  terminate  tlie  dual  school  system.  Tlie  bills,  in  effect,  legislatively  over- 
rule the  Supreme  Court  holding. 

The  two  bills  are  directed  at  school  transi>ortation  sy.stems.  The  Student 
TransTwrtation  Moratorium  Act  of  1972  would  stay  federal  court  orders  that 
require  busing  students.  The  Equal  Educational  Opportunit*  »s  Acl  of  1972 
would,  in  certain  cases,  prohibit  the  use  of  busing  a^  a  tool  to  dismantle  the 
dual  «  hool  5vystem,  reopen  federal  court  orders  already  implementing  a  school 
desegregation  plan  which  employs  busing,  and  finally  limit  the  time  iieriix)  in 
which  a  busing  plan  could  be  used. 

The  Supreme  Court,  iu  interpreting  tlie  equal  protection  clausie  of  the  Four- 
teenth Amendment  in  the  context  of  school  desegregation  cases,  has  spoken  to 
the  issue  of  student  transportation. 

-Bus  tmnsportation  has  been  an  integral  part  of  the  public  education  system 
for  year.'*,  and  was  perhaps  the  single  most  important  factor  in  the  transition 
from  the  one-ro(an  school  house  to  the  consolidated  school . . 

*  Tlie  iini)ortance  of  bu<,  transportation  as  a  normal  and  acH*eptetl  tool  of  educa- 
tional |)Olicy  is  readily  discernible  in  this  and  the  companion  case.**  *  Sivann, 
HUprn.  402  U.S.  at  29. 

The  Court  in  i^tvnnn,  supra,  and  .Vor/ft  Carolina  State  Board  of  Educatimi  r. 
♦s;r/*w»,  402  U.S.  43  (1971).  Upheld  the  district  courts*  orders  allowing  for  busing 
as  within  the  federal  courts*  powers  to  provide  equitable  relief.  Additi(mally.  the 
Court  held  that  busing  decrees  w^ere  within  the  capacity  of  the  .school  authority. 
It  concluded  in  FUrann  by  maintaining:- 

.  ,  we  find  no  basis  for  holding  that  the  local  school  authorities  may  not  be 
iiMpiired  to  employ  bus  transportation  as  one  tool  of  school  desegregation.  Deseff- 
rrf/utioti.  ptam  cannot  hr  limited  to  the  walk -in  school.**  Sivamit  supra,  402  U.S. 
at  30.  (empha.sis  adde<l) 


"In  tin*  flpid  of  iniblic  piUicntlon  thv  dootrinp  of  'spparate  but  wpial*  Ims  no  plnoe. 
Srit.-ir.ito  oiliu'jitloiial  facllltii^  nre  liilicrpiiHy  unequal.  Thprofore  we  hold  that  the  plnln- 
tilr^  nn<l  othern  similarly  <itnatpd  •  •  •  are,  hy  reason  of  the  swrreRHtlon  complained  of. 
deprivHl  of  the  cqnnl  urotretlon  of  thp  laws  pruarauteed  by  the  Fourteenth  Amiendment," 
ItrtiU'H  \.  Hoard  of  J:dunition,'AA7  t;.S.  4S3.  4».1  (1054). 

*  Orrnt  v.  Count}f  School  Hoard.       r,S.  4.'{0  (UmS). 

'  "The  r».honce  of  iMjnlty  jnrl».dictloii  has  been  the  power  of  Chancellor  to  do  equity  and  to 
mould  cull  dej'rec  to  the  m*re>sltles  of  the  particular  case.  Flexibility  rather  than  ri«ldltv 
)ni,s  dlstlnjrnlshfMl  It.  Thi*  ouaMtles  of  nn»rey  and  practicality  have  made  equity  the  Instru- 
noMJt  for  nice  adjustment  and  reeonciHntlon  between  the  public  Interest  and  private  needH 
a.K  WiU  bptwren  compethiu  private  rlalnij<.  llerht  Co,  v.  Bowles,  321  U.S.  ^21..  829-3.^0 
tin44K  cited  in  Itroun  if.  nupnt,  34ft  U.S.  at  SOO.**  Swann,  supra,  402  U.S.  at  15. 

*  *'I)5irlujr  lJ)r>7-.08  for  example,  the  Mobile  board  UHed  207  buses  to  tinnsport  22,004 
students  daily  for  nn  avpra«e  round  trip  of  rjl  nillc».  Durlnj?  1 966-417,  7,1  If)  students  In  the 
mflrnpolit.m  area  were  b1Js^^'d  dail.N.  In  rharlotte-Meeklenhurff,  t!>e  s\stem  as  a  whole, 
without  re^Mrd  to  despirre^'ation  plans,  jihntned  to  hiiy  approxinuitely  23.000  htudentH  tbiH 
>ear.  for  an  avenijre  dally  round  trli»  of  1.5  miles.  ,  .     Stcaini,  Hupra,  402  U.S.  at  29,  n.  11. 
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Ilmvevof.  if  the  t«.)  lulls  M.-ro  sidoptcd  scli.-ol  (los(.i;,vK)iti..ii  i  is  would  l.c 

l.i-wiscly  lliiiitcrt  to  till"  wiilk-iu  school  system. 

The  Kqiiiil  Kdiicatioiijil  i tpiKirtiiuitii's  Act  of  lil72  in  Section  •>(ii)C>)  M  itos 
;•(  oiisrc-^s  divhnvs  it  to  he  tlic  policj  of  tlio  fnitcd  States  that  the  i.eiKill)orli.K,d 

P=;l"  'If 5",';  <'•;•!;>•"';'»»«    assiKn«,ei.ts."  Likewise,  in 

1. tie  II.  Sert.on  2(1  (e)  the  l.ill  state-s ;  "Xo  State  shall  ilenv  ennal  «liicntio  lal 
o,.,,„rt.n.ify  to  an  nxlivi.h.al  ,m  acc.int  ..  his  race,  color  or  nati..Mnl  or  L'in  bv 
tl...  assiKiiinent  l.y  an  edncatioi.al  aseiicy  of  a  student  to  a  school  other  tha  "t  e 
one  closest  to  his  place  of  rosidence  within  the  .school  (lislrict  in  wl^ch  h.  n'- 

Tlie  alH>ve  i.rovisi(.n<  directly  coutradict  what  tli.-  f.^h-ral  iudidarv  has  l,e<.n 
stuteli':     '  it  "f 

"All  thinjr^  heiujf  wjual.  with  no  history  of  (liscriniinatlon,  it  might  well  be  de- 

su-al.le  to  assiRu  implls  to  sc  Us  iieare.st  their  homes.  Kut  all  thinirs  are  not 

e.,na!  in  a  system  that  la.s  been  deliberately  constructed  and  umintaine<  to  "  - 
for...  racial  segrcKat.on.  The  r.-medy  for  .such  sofin-sation  may  be  a.ln.inistratlve- 
Y  awkward,  iiicoi.yement  and  even  bizarre  in  some  sitnations  and  mav  ininose 
burdens  on  son.e:  but  all  awkwardness  and  inconvenience  «.„„ot  be  vo.  'K 
the  intenm  period  when  remedial  a.ljn.stnient.s  are  beii.K  made  to  eliminate  the 
diialschools.vstems."N,(:«HW.  .«„/„•«,  402  U.S.  at  2,S.  enmniari  rat 

J{.  The  Moi  atoi  iiim — ".  1//  Deliberate  Delay" 

The  Student  TransiKutation  Moriitorimn  Act  of  1!)72  proposes  to  imnoso  a 
.noratorium  on  new  and  additional  .student  transportati.m.  Section  3  pro  mes  to 
J^v  Tvi^f  o^'ll^  'r  1""^'  '>"-^i"g  o-ler  of  a  IJnitecl  States  Omrt  unti? 
2(a)(4)  Congress  enacts  leKi.slntlou  as  (y.ntemplated  by  Section 

The  bill  is  unconstitutionnl  Iwatise  it  is  contrary  to  the  ineaninK  of  the  e(mni 

rz^Trhfr-Zd^rr^    -'"'^"""'^"^  '"^•■^-'^'^  ^'y^^^ZT^^^ 

•  tll."  c;mrt!^n^v"'flml'H"f  "'"I'lilf  "^'."'""♦e  si'eed"  reme<ly  acknowledged 
tlie  courts  may  find  that  additi.uial  time  is  necessarv  to  carry  out  tlie  rullni: 

X  ..s.  294  30()  (mo).  However,  the  'all  deliberate  speed  '  appn^acli  (allowing  far 
delay  where necessjiry)  came  toan  end  In  10(54.  (aiio«ing  lar 

tmrJ^^f"'  ^'  '^'o'""/', Hoard  of  Prince  Kriward  Count./,  377  U.S.  218 
(liMrl).  It  was  argUHl  that  the  di.strict  court  should  have  abstained  to  give  the 
s  ate  courts  an  opportunity  to  rule  on  the  possible  violation  of  the  stfte  con^ 
stitutlon  After  finding  that  the  Supreme  Court  of  Apjmals  of  Virginia  hid  a" 
onief  «s.'  "'^  argument  improm  on 

"fWle  hold  that  the  issae.s  here  imperatively  call  for  decision  now.  The  case 
.as  been  delayed  since  lOr.l  by  resistance  at  the  state  and  county  level  by  lerfs! 
la  .01,  ami  by  lawsuits.  The  original  plaintllTs  have  doubtless  all  passed  high 
,  school  age.  Tbei-e  has  been  entirely  too  much  deliberation  and  not  enough  spefd 
...  enforcing  the  con.stitutioiial  rights  which  we  held  in  lirowl  v  Board  of  mt 
TiZiZra::i7flL^n^^  ^""^^  Negro  chndren''    .  ... 

•  Tl""  ^J"V''V  I'f'Wf'lli.K  to  the  n.erits.  and  finding  a  denial  of  constitutional 

at  Mj.  1  e  ourt,  held  that  there  existed  .judicial  power  to  require  defenrta nts  t(^ 
oxTrdse  their  power  to  levy  taxes  to  assure  that,  adequate  fundrwerri  rovid^^^^ 
to  nm.nta.u  a  ( esegregated  school  system.  It  held  tl.it  the  di.strict  Surt  couW 
sy.stem"       "    "      """""  the  co.mt,  sS 

Mr.  •T.isflM'  Rlack.  writing  for  the  Court,  concluded  bv  stating  ■  'The  time  for 
...ore  •.lebb.-.^te  s,«ed'  has  r.m  out.  a..(l  that  phra.se  can  no  longer  j.  sif y  dei.y- 
i.  g  these  l'.-iii(  e  Kdward  County  school  children  their  con.stitiitional  rights  to  an 
'(f^J^!X:T!ll^V  ^^l^"'' "'         P"t"  "f  ViKa  " 

In  !!»(«.  (bo  Court  ill  Hra,hni  ^•.  School  Bonn).  <;it,i  of  Hichmoml,  3S2  U.S.  103 
(  l!i(p.O  stated  -     ..  .  these  suits  have  been  iH'iiding  for  several  vears-  and  more 

i'lit'ies  •wi;h":.}";r "-""egatio,' z,'  ^,^z 

c  lities  with  a  1  deliberate  si.ee.l.-  Urown  ^.  B'.iinl  of  Edm-at!,,,,,  34!)  US  "04 
..01.  Delays  in  de.segregafii.gscliool  .systems  an  no  l.aiger  t.>Ierabl(..>;„«»  v.  B<7m;t 
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0/  Education,  373  U.S.  fib3,  Calhoun  v.  Latimer,  377  U.S.  203,  204-5.  See  Traf«on  v. 
C'tti/  0/  Memphis,  373  U.S.  520." 

Again  iu  1968,  the  Court  in  Green  v.  County  School  Board  of  New  Kent  County, 
Virffinia,  mpra,  391  U.S.  at  439  held :  "The  burden  on  a  school  board  todaj'  i^s  to 
come  forward  with  a  plan  that  promises  realistically  to  work,  and  promises  realis- 
tirally  to  work  now'* 

in  1909,  the  Court  in  Alexaander  v.  Holmes  County  Board  of  Education,  396 
U.S.  19  (1969),  was 'Presented  with  a  school  desegregation  plan  fiom  Mississippi. 
The  Court's  consideration  of  the  case  took  exactly  20  days.  The  petition  for 
certiorari  was  granted  on  October  9, 1969,  the  case  was  prgued  October  23,  1969, 
and  decided  October  29, 1969.  The  Court  stated : 

"The  question  presented  is  one  of  paramount  importance,  involving  as  it  does 
the  denial  of  fundamental  rights  to  many  thousands  of  school  children,  who  are 
presently  attending  Mississippi  schools  under  segregated  conditions  contrary  to 
the  applicable  decisions  of  this  Court  Against  tliis  background  the  Court  of 
Appeals  should  have  denied  all  motions  for  additional  time  because  continued 
operation  of  segregated  schools  under  a  standard  of  allowing  'all  deliberate- 
speed'  for  desegregation  is  no  longer  constitutionally  permissible.  Under  ewplicit 
holdings  of  this  Court  the  obligation  of  every  school  district  is  to  terminate 
dual  school  systems  at  once  and  to  operate  now  and  hereafter  only  unitary 
schools"  (emphasis added) 

Alexander  was  remanded  to  the  United  States  Court  of  Api)eals  for  the  Fifth 
Circuit.  There,  in  the  style  of  Singleton  v.  Jackson  Municipal  Separate  School 
District,'  419  F.2d  1211,  1216  (5th  Cir.  1969),  the  Fifth  Circuit  stated:  "The 
tenor  of  the  decision  in  Alexander  v.  Holmes  County  is  to  shift  the  burden 
from  the  standpoint  of  time  for  converting  to  unitary  school  systems.  The  iShlft 
is  from  a  status  of  litigation  to  one  of  unitary  or>eration  i>ending  litigation. 
The  new  modus  operandi  is  to  require  immediate  operation  as  unitary  systems. 
Suggested  modifications  to  unitary  plans  are  not  to  delay  implementation. 
Hearings  on  requested  changes  in  unitary  operating  plans  may  be  in  order  but 
110  delay  in  conversation  may  ensue  because  of  the  iiewl  for  luodiflcation  or 
hearing." 

The  Fifth  Circuit  on  December  1,  1969,  adopted  a  two-step  plan.  By  no  later 
than  February  1,  1970,  all  steps  necessary  to  convert  to  a  unitary  system  except 
the  merger  of  the  student  bodies  were  to  have  been  taken.  The  student  body 
merger  was  to  be  acccHuplished  no  later  than  the  beginning  of  the  fall  term, 
1970. 

Even  that  time-table  for  the  desegregation  plan  was  too  long,  in  the  view 
of  the  Supreme  Court.  On  January  14.  11)70.  in  a  per  curiam  opinion.  Carter  v. 
West  Feliciana  Parish  School  Board,  896  U.S.  290  (1970),  the  Court  stated: 
''Insofar  as  the  Court  of  Apperls  authorized  deferral  of  student  desegregation 
beyond  February  1,  1970,  that  Court  misconstrued  our  holding  in  Alexander  v. 
Holmes  County  Board  of  Educationj  396  U.S.  19." 

The  Court  reversed  the  Court  of  Appeals  and  the  cases  were  once  again 
remanded  for  further  proceedings  consistent  with  the  Court's  opinion. 

Chief  Justice  Burger,  writing  for  the  entire  CJourt,  said  in  Swann:  "[tlhese 
eases  prenent  us  with  the  problem  of  defining  in  more  precise  terms  than  here- 
tofore the  scope  of  the  duty  of  school  authorities  and  district  courts  in  imple- 
menting Brown  I  and  the  mandate  to  eliminate  dual  systems  and  establish 
unitary  systems  at  once,"  Swannt  supra^  402  U.S.  at  6  (emphasis  added) 

The  Ck)nrt  is  Ann :  delay  in  dismantling  the  dnnl  school  system  will  not  be 
tolerated  or  permitted. 

Contrast  the  federal  Court  decisions  starting  with  Oreen  through  Alexander 
and  Swann  with  the  proposed  Student  Transportation  Moratorium  Act  of  1972. 
The  purpose  of  the  bill  is  to  "impose  a  moratorium  on  new  and  additional  student 
transportation."  Where  a  federal  court  declared  that  busing  was  to  be  employed 
as  A  tool,  a  means  to  a  constitutionally  required  end — the  dismantling  of  the 
dual  scho  ol  system— if  this  bill  were  enacted,  the  order  would  be  stayed.  The 
stay  would  be,  in  effect,  another  delay  in  implementing  the  Fourteenth  Amend- 
ment mandate  of  Broim  and  others  in  violation  of  the  Supreme  Court's  clear 
and  repeated  rulings  against  such  delay. 


'Th.  TiftV  Olroult,  In  Uh  l>pr  nirlnm  dpolHlon.  hnd  the  following  to  My  conwrnlni?  thp 
Supreme  CorrtN  declRlon  Ui  AlCTftnifer:  "Xt  ^pnt  the  doctrlnp  of  (loUbprate  speed  to  Itfl 
final  re«ti'»s  pin  re/'  Ringlet  on,  mtprn,  41   P,  2d  at  1210. 
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The  Supreme  Court  has  spoken  on  numerous  occasions  since  the  Orifjfn 
decision  in  1964  with  regard  to  delay  in  school  desegregation.  It  has  inter- 
preted on  numerous  occasions  what  the  equal  protection  clause  of  the  Fourteenth 
Amendment  dictates.  It  dictates  implementation  of  "all  available  techniques  " 
"whatever  action  may  be  necossarj"  to  create  a  unitary  school  system  without 
any  further  delay.  It  does  not  dictate  or  entertain  a  moratorium  for  possibly 
fifteen  months  on  a  technique  which  is  in  many  cases  essential  to  the  dismantling 
of  those  dual  school  systems. 

III.  THE  FEDERAL  GOVERNMENT,  IJKE  THE  SIATBS,  CANNOT  FRUSTHATE  THE  CON- 
STITl'TIONAI.  MAXDATH  OF  TIIK  FOrRTEKXTH  AMENDMENT 

The  proposed  Student  Transportation  Moratorium  Act  should  be  considered 
in  light  of  the  Supreme  Court's  decision  in  North  CaroUna  State  Bofl^d  of 
Education  v.  Sxcann,  402  U.S.  43  (1071). »  In  that  case,  plaintiflP«  had  attacked 
the  constitutionality  of  a  state  statute  which  read :  "No  student  shall  be  assigned 
or  compelled  to  r.ttend  any  school  on  account  oi  race,  creed,  color  or  national 
origin,  or  for  tlie  imrpose  of  creating:  a  balance  or  ratio  of  race,  religion  or  national 
origms.  Involuntary  buying  of  students  in  contravention  of  this  article  is 
prohibited  "...  North  Carolina  State  Hoard  of  Education,  supra,  402  U  8  at 
44,  n.l. 

Thtr  Supreme  Court  concluded  that  "an  al>solute  prohibition  against  trans- 
portation of  students  assigned  on  the  basis  of  race,  'or  for  the  purpose  of  creating 
a  balance  or  ratio,'  will  . .  .  hamper  the  ability  of  local  authorities  to  effectively 
remedy  constitutional  violations.**  North  Carolina  Statt  hoard  of  Education 
supra,  402  U.S.  at  44. 

Tlie  Court  was  persuaded  by  two  facts  in  declaring  the  prohibition  on  busing 
unconstitutional:  (1>  "bus  transportation  has  long  been  an  integral  part  of  all 
public  educational  systems,**  and  (2)  "it  is  unlikely  that  a  *^ruly  effective  renedv 
could  be  devised  without  it.**  North  CaroUna  State  Board  of  Education,  supra. 

The  principle  is  well-established  that:  "if  a  state-imposed  limitation  on  a 
scliool  authority's  discretion  operates  to  inhibit  or  obstruct  the  operation  of  a 
unitary  school  system  or  impede  the  disestablishment  of  a  dual  system,  it  must 
fall ;  state  policy  must  give  way  when  it  oreratea  to  hinder  vindication  of  federal 
constitutional  guarantees,"  North  CaroUna  State  Board  of  Education,  suvra  402 
U.S.  at 44.  (emphasis added) 

See,  in  this  respect,  Gosa  v.  Board  of  Education  of  City  of  Knowville  Tennesspp 
44^  F.  2d  G32,  037  (6th  Cir.  1071)  ("any  state  statute  or  consUtutio^l  pr^ 
vision  that  forbids  the  transportation  of  school  children  by  bus  or  otherwise  to 
accomplish  a  better  racial  balancing  of  school  population  will  be  denied  enforce- 
i^"^  ?^.^^^     Directora  of  Little  Rock  School  District,  328  F  Supp 

20.>.  1212  (E,n.  Ark.  mi)  (a  state  legislature  cannot  thwart  a  school  district 
in  carrying  out  its  constitutional  duty  to  provide  a  unitary  school  avstem^ 
:^m^.  440  F.  2d  m  (Sth  Cir.  1071) ;  and%//or  v.  Voah7ma  cTntv  S^^^^ 
District  $30  F,  Supp.  174,  176,  183  (N.D.  Miss.  1070)  (the  remedial  power  of  the 
federal  charts  under  the  Fourteenth  Amendment  is  not  limited  by  state  law  ard 
no  state  law  or  custom  may  be  imposed  to  frustrate  the  constitutional  mandate 
to  get  rid  of  a  dual  school  system),  aff'd,  444  F.  2d  221  (oth  ar.  1971) 

A  legislative  policy  of  the  federal  government  cannot  frustrate  the  constitu- 
tional mandate  that  segregated  school  systems  be  abolished  any  more  than  a 
state  legislative  policy  can  frustrate  that  mandate.  In  Boiling  v  Sharpe  347  u  S 
prindp^e'^^'  the  Supreme  Court  of  the  United  States  expressly  recognized  this 

"In  vi(tw  of  our  decision  [Brown  v.  Board  of  Education,  347  U  S  483  (1954)1 
that  the  Cor  ^titutlon  prohibits  the  states  from  maintaining  racially  segremited 
public  schoon,  u  would  be  unthinkable  that  the  same  Constitution  would  impose 

n  q*oT  Mr^iir/'^'^  ^^''7''K^''^W1^L  ^  ^-  Hodge,  m 

Mo^il!^  (15^'')-  (emphnsis  added),  C/.,  Richardson  v.  Belcher,  02  S.Ct  254  257 
( 1971 ) ,  ' 

402M35  fmi) "0  <W.D.N.I.,  1970)  (three-judge  court),  an. 
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If  it  is  iinpcnnis^^ihic  f(»r  :i  stnto  t(i  forbid  tliu  iinplcuicntatiou  of  tlic  renUHlial 
iiicnsitrc  wliicli  is  (»fton  the  only  offtHrtive  iiusins  of  artinnatively  climinatiuf; 
racial  discriniination  in  tlu*  pulilic  schools,  it  is  likewis<»  impennissiM(>  for  the 
federal  j;ovpnnn(»iit  t(»  al>solutely  forbid  the  use  of  that  remedy.. 

IV.  TIIK  S*ri)ENT  THAN* .SPORT/ TlOX  MOR.MOUll'M  AfT  OK  l:»72  .\X1»  EQV.^L  tUVCATIO.NAI. 
OPl'OK'ILM'IY  ACT  OF  lw;2  WILL  I'KKVKNT  K.NFUKCKMK.NT  OK  THE  FOURTEEM  U 
AMKNf»MEXl  AMI  CA.NXOT  iUKHKhOUK  BK  .TVSriFIKD  AS  ••APPU0PU1.\TE  I.KOISLATIOX" 
VXIJKII  Sl-XJTIO.X  .".  THKRKOF 

The  proiioncntx  of  the  two  l>ills  rely  on  Sec  ticm  r>  of  the  Fourteentb  Aiuendment. 
as  th(»ir  (  (ULstitutional  authority  for  tbe.*«e  bills.*'  In  a  White  Houbc  text  is^^nc^d 
Marrh  17,  Jf»72.  the  I*resident  said.  "...  I  propose  that  Coni?re.ss  now  accept  the 
r(».sponsihility  and  n.se  the  authority  jjiven  to  it  under  the  Fourteenth  Amend- 
ment ..."  However,  analysis  of  the  orij^in  and  scope  of  Secticm  .>  reveals  that  the 
White  House  was  erroneous  in  its  a.s.snunption  that  Section  5  i.s  a  con^^titutional 
basis  for  the  propo.sed  bills. 

In  UKHi,  votei*«  of  New  York  <'ity  .sought  a  declanitory  jud;rtnent  and  injnne- 
tioa  restralninif  cfnapliance  with  the  V*Min>r  Rijrhts  Act  of  liMU;.  T!ie  Supreme 
<Vaitt.  in  Kafzehhach  v.  .Uortjau.  384  r..s.  041  (10(W).  held  that  the  section  of 
the  Votin^r  Rights  Act  which  provided  that  m»  imtsou  who  had  sucee.^ fully  com- 
plet(Hl  the  sixth  jrrade  in  an  .\m(»rican  .*!ch(K»l  in  which  the  predominant  lan^ia^e 
W2IS  (itner  than  Kn^lish  .should  be  disqimlified  from  votin;^  un<b»r  any  litera<  y 
test  (prohilntinjr  the  enforci-nnrnt  of  New  York  electi(m  lawsi  '**  was  a  pro|H»r 
<»xereise  of  powers  jjranted  to  Con;cr(»ss  in  S(»cti(ni  H  of  the  Fourteenth  Amend- 
ntent. 

In  the  hutzctthurh  opinicm.  the  <*ourt  dison.ssed  tlie  origin  and  .muiik*  of  .Sw- 
tion  5.  "Hy  inclndin^'^  Section  the  diaftsnien  .sou>rbt  to  jcrant  to  (*(m>rre<5.s.  by 
a  specific  }>rovisi(Mi  applicable  to  the  Ftnirteenth  Aniendni(*nt.  the  same  broad 
po\\ci*s  expressed  in  the  Xwessnry  and  Proper  Clause.  Art.  I.  •<  S.  el.  18.  M'lie 
c'assir  fornndntion  of  the  reach  of  tho.se  powers  was  e.stablishtHl  by  Chief  Ju.*»tice 
Marshall  in  MrJUtUoch  v.  MarytmuU  4  Wlieiit."  421.  4  L.Kd.  .170  "I^et  the 
end  be  Icptimate,  let  it  be  within  the  scope  of  the  constitution,  and  all  mean.s 
which  are  appropriate,  which  are  plainly  adapted  to  that  end  which  are  n(»t 
prohibited,  but  con.sistent  with  the  letter  and  .spirit  of  the  constitution^  are  con- 
stitutional." h'afznihach,  ^tipra,  .38^1  T'.S.  at  (550. 

ArronL  Kx  pftrfc  Com/,  of  Virffinia,  100  U.S.^  313,  345-1*  na^O),  '^Whatever 
lejiislation  is  appropriate,  that  is  adapted  to  carry  out  the  objects  the  amend- 
nient.*<  have  in  view,  whatever  tend.**  to  enforce  submission  to  the  prohiliitions 
they  contnin.  and  to  secure  to  all  persons  the  enjoyment  (»f  perfect  equality  of 
civil  rights  ami  the  (npuU  protection  of  the  laws  against  Stiite  denial  or  invasion, 
if  not  prohibite<l,  is  brought  within  the  domain  of  congre.ssi(anil  power.*' 

Thus,  the  (luestiou  pre.sented  is  whether  the  proiH>se<l  bills  are  ^^appropriate 
legislation"  to  enforce  the  e<pml  protection  clau.se  of  the  Fourtet»nth  Ann^ndment. 

The  Administration  has  eontende<l  that  Congress  has  the  power  under  Sex- 
tion  to  dilute  as  well  a.<  expand  the  protection  of  rights  guaranteed  l»y  the 
Fourteenth  Amendment.  The  Court  .*?pt»clfically  .*«poke  to  this  point  in  Kaizvn- 
hack  :  **.  .  .  §  5  does  not  grant  Congress  power  to  exerci.*!e  discretion  in  the  other 
directioti  and  t-o  enact  ^statutes  so  as  in  effect  to  dilute  equal  protection  and  due 
process  diH-isions  of  this  Court'  We  (^mphasixe  that  Congress*  power  under  m  5 
is  limited  to  adojiting  measures  t-o  enforce  the  gtiarantees  of  the  Amendment: 
g  .7  ffrant/t  rffnt/resft  «o  power  to  rentrlet.  ahrofftifc,  or  dilute  thenc  guarantees. 
Kdfzifithurh,  auprn,  384  U.S.  at  651.  n.  10."  ( emphasis  added ) 

The  reason  why  this  must  be  so  is  inherent  in  the  very  puriK).se  of  the  Four- 
teenth Amendment  it.self.  It  was  not  adopted  to  facilit4ite  the  restriction  of 
li<»opies'  rights,  but  to  expand  and  extend  con.stitutional  safeguards  to  reach 
and  protect  those  who  had  previously  been  unprotected.  It  would  be  anomalous 
iude(Kl  to  iwnnit  Congress  to  n»strict  the  very  rights  the  Fourteenth  Amendment 
was  dcsigimtcd  to  guannitee.  No  theory  of  judicial  deference  to  the  legislative 
branch  calls  for  authorizing  (*ongress  to  restrict  or  dilute  constitutional  rights 
a<  deterndned  l>y  the  Supreme  Court. 

The  hills  put  forth  by  the  Administratitm  would  "restrict,  abrogate  *  and 
"dilute"  the  guarantees  of  the  Fourteenth  Amendment  as  interpreted  in  the 


»Sjctlon  r,  uf  the  FpurtjHMitli  Amcmlment  provides:  "The  Congress  shall  have  tho  power 
to  enforce,  hy  nnproprlate  leglslntlnn.  the  provlMons  of  this  nrtlclc." 

'"^New  York  law  reqiilnHl  the  nblllty  to  rend  and  write  KngUsb  as  a  condltla.  of  voting. 
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deseKrecatlon  deoislon.s  „f  the  Snprcme  Court  over  the  i,i.«t 
eiKhteen  years.  (See  Beiifrally.  discussions  in  l'„rt  II       ••-!•>  "  ' 

If  the  lulls  weru  enacted,  .i  federal  court  when  tr.vinK  t(7  disnnintle  the  (iu.il 
Is  rlSs  hillVv' 'f«'-'V«'i^n.ly  restricted  in  fashioning  a  ren.e.ly  B„  g 
as  a  possibility  wonld  be  out.  Other  approaches,  snch  as  scln.ol  paii'lnsv  and 
zon  ng  very  often  depend  on  tl.o  availability  of  busiuR.  Thus  a  Henl  c,  r 
could  find  Itself  in  the  unavoidable  po.sltion  of  having  to  en ter  a  erthan  Xc 
tive  desegregation  plan.  The  result  would  be  a  "xvatcml  (lown''  vi4i  n  ,,f  tl 

I^wxSm^I"!'"""?''  Vr''-"  tl'O  euia?  ;r.,tecti  n 

law  which  that  Anieiidinent  theoretically  guarantees  them. 


v.,  COXCLVSIOX 


ohJ^'?  ™","  committed  to  a  po.sition  that  dual  .schools  are  a  denial  of  eoual 
w1  inh  virf^T^'r  "  • ^^"'""'^  background  of  this  commitment.  M  esel  X 
«  m  .  ;  i  ,^1'"'""'^''  ""t  ".t,*^"  "'."'^  i="l'"rtant  I ools  for  achieving  desegre^a 
tiou.  signal  a  shari)  reversal.  There  is  no  .support  for  this  revei-sal  in  the  Con- 

^vl'l  LiL'^t'jp^'TTnfnn^""?^ '\''';P™.'"^'^^  roasonrthe  AmerU^a  1 

tn  11  Iiilierties  Union  urget  defeat  of  both  of  these  bills. 

Rwk' Ark'  '""^  ^^^^^  ^''^  ^  -       ^^^'^  ^^'"^^ 

STATEMENT  OF  C.  H.  SCOTT,  LITTLE  ROCK,  ARK. 
Mr  Scott.  Mr.  Cliairinan  and  ineinbei-s  of  the  coiniriittee.  it  was 

/ttffr."!?-  ^^"s  chairman  of  tliis  coni- 

1  ;  H-nnti  S  'if  Jl^cli'-vrpre  of  tho.  connnittee  on  the  .Alunicipal 
JJa nkruptcy  Act.  Mr.  Garner  at  that  time  was  Speaker  of  the  House, 
an  thei^.  were  a  lot  of  small  life  insurance  con.pauies  in  Texa.s  whidi 

art  a  lot  of  specnil  improvement  bonds,  and  they  got  him  to  be  a<minst 
the  discharge  of  this.  Wi-  got  218  n.embe.-s  to  disclfarge  this  committee 
It  passed  and  then  the  Supreme  Court  held  it  t.nconstitutional  i  wc 
had  to  re-pass  it. 

peitious"""  ^^"^  ^  ^'"'^  experience  in  securing  signatures  on  discliargo 

First,  I  am  against  forced  integration  of  any  kind. 
nJTTrl  ^''^  contributed  as  much  as  any  black  man  in  this  room, 
and  I  liave  been  in  this  room  by  my  own  money  on  behalf  of  the 
bhick  people.  I  was  on  the  State  Board  of  Education  in  Arkansas  We 
S  "'i"' ^■  ''''''f  economy  in  the  South.  You  talk  about  discrimi- 
nation. There  is  on  y  one  group  ever  discriminated  against  more  and 
r.  LYL  r  luiwilhngne^;  on  the  part  of  the  people  throughout  tho 
lim  especially  the  So  ith  to  permit  public  accommoda- 

tion to  the  black  people  which  cut  their  pride  and  dignity  more  than 
anything  else  that  has  happened  to  people  in  this  cou  '%■ 

On  the  other  hand,  the  man-made  freight  rate  st.ucture  created  by 
d  viS'tL"?"^  «  sense  econo.uicallj- 

oconomf  W  r  1  ^'"""^  North  where  we  had  to  live  on  one  cotton 
Wn^  -1  t-'^i'''  T""!  "^'^^'^  «s  f'^'-  »s  that  goes.  We  were 
kind  of  like  a  big  family  of  six  or  eight  children  where  there  was  not 
enough  money  to  go  around  for  all  of  us. 

The  South  directed  its  schools.  They  were  shortsighted;  they  were 

Wt!V?      ^"'^  ^^'^  ^^'^  ^V'^II.y  divide  the  taxes  we  col^ 

lertec)  from  a  poor  economy  equally  with  the  black  children,  so  the 
olack  children  did  not  have  the  dollar  per  capita.  So,  they  had  a  poor 

t lie  wh (tes,  but  we  had  it  much  better  than  the  blacks. 
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Aly  own  thought  is  if  we  had  had  equal  school  facilities  and  spent 
the  same  money  per  capita  on  the  black  children,  I  think  in  1954  when 
the  Supreme  Court  handed  down  that  decision,  I  doubt  if  we  would 
have  had  equal  school  facilities  and  each  child  getting  the  same  amount 
of  good  schools.  I  doubt  if  Justice  Warren  and  his  colleagues  on  the 
bench  would  have  handed  that  down  if  they  liad  known  that  this  could 
have  taken  place  with  a  well-balanced  school  system  for  blacks  and 
whites. 

I  want  to  give  you  three  or  four  highlights  from  my  statement. 

In  tlie  first  State  I  organized  the  Southern  Freight  Rates  Associa- 
tion. I  made  22  State  capitals— this  was  wajy  back— to  try  to  get  some 
relief  from  the  Interstate  Commerce  Commission  which  controlled  the 
freight  rate  st.nictm-e  that  absolutely  strangled  us  t^  deatli,  and  wo 
lived  on  a  ston'ed  econom}'.  AVe  ai-e  90-percmt  agricultnruL  As  a  re- 
sult, we  ju&i  did  notrhave  money.  During  the  cotton-growing  season  of 
June,  July,  and  August.  I  would  leave  that  State  and  go  up  to  the  East 
or  out  West  to  the  mining  sector.  So,  we  had  nothing  to  have  a  good 
balanced  school  system  for  anyone,  but  when  we  had  to  divide,  we  were 
not  fair.  We  did  not  give  the'^black  children  the  same  as  our  children. 

I  believe  in  this  proposed  constitutional  amendment.  I  am  going  to 
contribute  what  tiny  bit  I  can  in  helping  to  secure  the  218  members  on 
the  discharge  committee. 

I  do  not  believe  in  what  the  President  is  trying  to  do.  I  think  he  is 
tlelaying  it.  I  think  it  confuses  more  than  ever.  I  would  rather  see  it 
go  on  as  it  is  rather  than,  instead,  what  I  think  maybe  has  confused  it 
more  and  nobody  knows  exactly  what  will  happen. 

Here  is  what  I  said  about  the  18th  amendment.  I  happened  to  have 
l)cen  a  delegate  to  the  Houston  Democratic  Convention  m  1928  which 
was  a  long  time  ago.  I  was  a  protestant  and  dry  but  I  was  an  out-and- 
out  Al  Smith  fan  who  was  a  catholic  and  wet.  I  did  for  him  what  I 
could.  The  Democratic  platform  did  not  contain  the  repeal  of  the  18th 
amendment.  But  when  he  accepted  the  nomination,  he  said  he  would 
propose  an  amendment.  He  lost  the  election  not  because  of  that  but 
Mr.  Roosevelt  came  along  in  1933  and  in  less  than  12  months,  46  of  the 
48  States  we  had  at  that  tmie  passed  the  constitutional  amendment. 

Two  or  three  years  ago  if  I  told  this  committpo  thnt  to  have  a  con- 
stitutional amendment  for  young  people  to  vote,  we  would  not  have 
given  it  any  tlioiight,  but  because  of  the  war,  because  of  different 
things  like  that,  people  softened  up  and,  today,  it  is  a  consrtiitutioral 
amendment  that  young  ixioi)le  can  vote.  I  think  this  will  happen. 

Ijet  me  get  on  to  a  phase  here  tliat  might  surprise  you,  coming 
from  a  southerner. 

The  Public  Accommodations  Act  has  done  more  for  the  dignity  and 
pride  of  the  black  race  than  any  other  known  legislation  in  America. 
Tlie  prochimation  of  President  Lincoln  which  gave  the  members  of 
the  black  mce  freedom  from  actual  physical  and  mental  slaverj*  was 
a  new  an<l  tortuous  path  for  the  black  rac^  to  travel  in  seeking  full 
participation  in  all  phases  of  our  economic  growth.  This  favoraole 
action  gave  the  blacl.s  the  opportunitv  to  become  aggressive  in  seek- 
ing better  public  accommodations,  schools,  jobs  and  a  bi-oader  base 
of  paiticipation  in  all  facets  of  our  expanding  economy. 
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It  is  inconceivable  and  unbelievable  that  it  has  been  only  8  years 
since  the  Public  Accommodations  Act  was  put  into  effect,  wherein 
men  and  women  of  the  black  race  could  freely  enter  public  plnces  for 
accommodations,  such  as  restaumnts,  hotels  and  motels,  public  wash- 
rooms, et  cetera  and  which  opened  manv  other  doors  that  had  been 
closed  to  the  minoritv  races.  These  privileges  were  long  overdue.  The 
public  and  political  leaders  are  the  ones  who  should  have  taken  the 
initiative  in  making  public  accommodations  available  to  men  and 
women  of  every  segment  of  our  society  decades  ago. 

This  harsh  and  deep-rooted  policy  of  discrimination  Avas  practiced 
to  a  great  degree  throughout  the  United  States  until  the  passage  of 
this  act  in  1964.  However,  the  practice  of  denying  public  accommoda- 
tions to  the  black  race  prevailed  to  a  greater  degree  in  the  South. 
Persons  born  in  the  South  and  knoAvn  as  Southerners  were  and  are 
proud  of  their  respective  States,  regardless  of  the  known  Aveaknesses; 
yet,  many  had  a  feeling  of  guilt  over  the  indifference  of  the  majority 
of  people  in  both  the  North  and  South  prior  to  passage  of  the  Ac- 
commodations Act. 

Thirty  to  sixty  years  ago,  travelers  used  trains  primarily  for  busi- 
ness, recreational,  and  \  trious  other  purposes  and  many  of  them  were 
not  blind  to  the  unfair  treatment  accorded  the  black  race  who  were 
passengei-s  on  the  trains.  On  their  way  to  the  dining  car,  they  passed 
through  coaches  where  there  were  only  black  people  and  they  were 
disturbed  when  they  sensed  these  black  persons  did  not  have  .he  pri- 
vilege of  going  to  the  diner  to  eat.  Some  of  those  black  men  and  women 
had  as  good  an  education,  as  good  character,  and  as  deep  a  love  for 
their  children  as  white  parents.  This  degrading  practice  cut  deep  into 
the  pride  and  dignity  of  all  of  the  black  race.  Simply,  it  was  a  harsh 
situation,  but  the  passage  of  this  great  act  in  1964  has  removed  that 
shameful  roadblock  throughout  the  United  States. 

There  were  varied  roadblocks  in  different  instances  in  the  pathway 
of  the  black  race  in  acquiring  good  schools,  administration,  research, 
and  other  facilities,  such  a.5  music,  art,  science,  and  stadiums  for  all 
sports,  as  well  as  jobs  in  every  field  of  the  economy.  Those  unfavorable 
conditions  are  rapidly  being  corrected.  The  favorable  improvements 
m  these  areas  from  1960  to  1970  for  the  black  race  were  greater  than 
those  for  the  white  race.  The  future  is  promising;  real  progress  is  al- 
ready being  made.  Patience  and  dedication  to  the  good  of  all  will  bring 
the  goals  we  seek  of  rapid  improvement  in  jobs  and  an  increased 
annual  income  for  both  black  and  white  by  1980-90. 

Chairman  Celler.  I  am  going  to  ask  you  to  be  rather  brief  because 
we  are  to  go  to  the  House  very  shortly.  Your  full  mimeographed  state- 
ment will  be  reproduced  in  the  hearing  record  and  your  pnnted  book- 
let of  37  pages,  single-spaced,  will  be  accepted  for  the  subcommittee 
file.  The  outline  of  the  printed  booklet,  however,  which  appears  oppo- 
site the  inside  cover  also  will  he  printed  in  the  hearing  record. 

Mr.  Scott.  May  I  read  a  few  more  paragraphs.  I  have  given  about 
3  years  on  this  on  a  nonprofessional  basis  just  on  my  own,  trying  to  find 
out  something  about  these  conditions. 

I  think  if  a  man  will  take  this  and  read  it,  it  is  long  and  disjointed 
and  perhaps  too  dismantling,  but  there  are  some  good  facts  to  chew 
up  and  digest.  I  am  presenting  this  on  the  assumption  if  I  can  contrib- 
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lite  to  the  might,  it  would  be  fine  and,  if  not,  no  harm  is  being  done 
from  any  angle. 

Many  of  the  educated  and  successful  members  of  the  black  race,  who 
suffered  indignities  before  the  passage  of  the  Public  Accommodations 
Act,  and  the  young  militants,  have  allowed  their  hearts  and  souls  to 
become  scarred  by  hate  against  the  white  itice.  However^  it  simply  is 
not  true  that  a  deep-seated,  inflammatory  hate  prevails  in  the  minds 
and  hearts  of  the  majority  of  the  white  race  against  the  black  race. 

Many  examples  can  be  given  where  fine  relationships  are  constantly 
at  work  between  the  races.  Members  of  the  white  race,  despite  ugly  and 
despicable  labels,  such  as  whitey,  pig,  white  devil,  racist,  and  other 
imcomplimentary  names  used  by  several  of  the  key  black  leaders,  con- 
tinue to  be  generous  and  outgoing  in  their  financial  support  for  all 
forms  of  sports,  especially  football,  baseball,  and  basketball,  where 
members  of  the  black  race  are  heavily  represented;  this  favorable  pic- 
ture will  increase  percentagewise.  The  same  spirit  prevails  in  their 
support  of  the  entertainment  world,  the  private  enterprise  system,  and 
in  the  heavy  employment  of  the  black  race  by  the  Federal  Grovem- 
ment,  with  its  more  than  400,000  employees — a  ratio  of  19  percent 
versus  12  percent  of  our  population,  af  well  as  all  other  areas  in  which 
black  members  are  involved. 

Messrs.  Roy  Wilkins,  Clarence  Mitchell,  the  Reverends  Ralph 
Abernathy  and  Leon  Sullivan  and  other  leaders  are  not  clamoring  to 
cut  back  this  ratio  on  a  numerical  basis  in  order  to  give  a  greater  per- 
centage of  employment  to  members  of  the  white  race,  as  they  practice 
in  securing  forced  integration  to  obtain  racial  balance  numerically 
by  busing  for  the  black  race. 

This  whole  thing  has  been  caused  by  harsh  freight  rate  structure' 
made  way  back  then,  a  starved  economy  where  we  had  no  money  to  live 
on  ourselves. 

I  am  one  of  eight  children,  seven  of  us  still  living.  We  all  went  to 
school.  We  had  a  fairly  good  education  from  a  Little  Rock,  Ark., 
standpoint.  I  have  three  daughters  to  finish  out  here  at  the  National 
Cathedral,  and  so  forth,  so  I  am  very  much  interested  in  schools.  I 
am  very  much  interested  in  the  black  race.  I  sent  two  checks  2  years 
ago  to  two  men  who  were  black  who  were  running  for  the  House  and 
Senate  in  Arkansas.  I  think  we  should  have  several  of  them  elected. 
We  have  100  Representatives  and  35  Senators.  We  do  not  have  a  black 
member  in  either  house.  I  know  it  is  harsh  and  it  is  not  right,  so  my 
action  has  been  in  favor  of  the  black  race. 

If  I  could  have  just  got  a  li«ttle  deeper  into  this  thing  here,  I  would 
like  to  do  it,  but  I  didn't  have  the  time.  The  other  witnesses  took  quite 
a  bit  of  time  and  I  wanted  a  few  minutes  to  raise  some  points  that  are 
said  in  this  document 

Chairman  Celler.  I  take  it  you  are  in  favor  of  the  constitutional 
amendment;  is  that  correct? 

Mr.  Scott.  That  is  correct,  and  I  am  against  freedom-of-choice 
schools. 

Chairman  Celler.  Are  you  in  favor  or  opposed  to  the  moratorium  ? 
Mr.  Scott.  I  am  against  it  100  percent. 

Chairman  Celler.  Can  you  give  us  your  reasons  for  being  opposed 
to  the  moratorium  ? 
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Mr.  Scott.  Yes,  I  think  it  is  confusing.  I  think  it  is  lending  hope  to 
people  )f  they  have  a  chance  to  get  the  benefit  from  it. 

The  President  said  it  would  take  too  long  for  a  constitutional 
amendment,  12  to  18  months,  which  wouid  be  a  real  short  period,  before 
It  could  pass.  I  think  it  a  disservice  to  the  school  districts,  the  manner 
m  which  It  IS  projected  and  the  roadblock  that  I  think  is  in  the  way. 

As  far  as  the  Little  Rock  area  is  concerned,  as  far  as  Hot  Springs, 
as  far  as  Denver,  Houston,  Dallas  or  those  persons,  or  Roanoke,  Va., 
or  what  have  you,  it  does  not  help  those  schools  at  all.  They  will  con- 
tmue  what  the  Court  told  them  to  do. 

Anyway,  I  will  just  have  this.  I  am  sorry  we  did  not  have  more 
time.  I  heard  two  witnesses  take  an  hour-and-a-half  and  nonprofes- 
sionall;yr  I  gave  on  my  time  the  thing  I  have  been  trying  to  do. 

Chairmnn  Celler.  Are  there  any  questions? 

Thank  you  very  much,  Mr.  Scott.  We  appreciate  your  coming.  Your 
material  will  be  printed  at  this  point  in  the  record. 
(The  material  referred  to  follows :) 

National  Association  op  Neiohbobhood  Schools,  Inc.,  Denver,  Colo. 

Denveb,  Colo. 

My  name  is  C.  H.  Scott  with  offices  in  Denver.  Colorado  and  Washington,  DC. 
I  was  boni  and  reared  in  Arkansas  and  submit  the  attached  Statement  pertain- 
ing to  the  Proposed  Constitutional  Amendment  by  Congressman  Lent  of  New  York. 
H.J.  Bes.  620.  I  am  defending  the  inability  of  parents  of  tbe  West  and.  partlca- 
larly  of  tlie  South,  in  their  failure  to  have  had  a  well-balanced  school  system  for 
black  children  and  other  minorities.  I  am  not  alibiing  the  failure  of  the  white 
race  to  share  more  lilierally  with  the  black  race  the  limited  amount  of  taxes 
collected  from  an  extremely  weak  and  starved  economy  In  the  South  at  that 
time,  which  was  created  hy  an  unconscionable  high  freight-rate  structure.  Due 
to  this  condition,  the  black  race  did  not  have  per  capita  investment  per  child 
spent  in  tlieir  education  comparable  to  that  of  the  white  children  which  created 
a  harsh  and  undemocratic  system.  Of  necessity.  I  must  dwell  on  the  reasons 
and  facts  for  a  poor  agricultural  economy  in  the  South  prior  to  25  years  ago. 

I  sensed  on  the  Arkansas  State  Board  of  Education  during  that  troubled  period 
and  gained  enough  experience  and  knowledge  to  know  that  the  children  of  tb? 
S^outh,  both  black  and  white,  had  to  have  equal  school  facilities  and  that  all 
must  enjoy  »-months*  school  with  well-paid  teachers. 

I  develoi>ed  an  extensive  Proposed  Federal  School  Building  Program  in  l94l 
for  the  entire  school  system  Used  on  the  assumption  that  teachers*  salaries 
would  l)e  paid  from  state  taxes.  I  secui*ed  the  approval  of  the  Executive  Commit- 
tee of  the  National  Education  Association  at  that  time  to  concentrate  my  efforts 
in  my  home  state.  Arkansas,  on  a  Test  Project  to  see  if  I  could  raise  ample 
finances  from  Arkansas  School  Teachers,  both  black  and  white,  to  begin  a  naHon- 
wide  campaign  t^  encourage  the  Members  of  Congress  to  appropriate  ample 
money  for  construction  of  administrative,  science,  stadiums,  and  other  related 
school  faciliHes  throughout  America  on  a  long-term  loan  repayment  basi^  similar 
to  loans  made  by  the  RFC  to  the  REA  and  other  businesses. 

o/iSv^^,*,^  P^^^^       ^^^^^  ^^^^^  teachers,  9,000  white  teacaers  and 

2,000  public  school  officials,  or  a  total  of  15,000  Arkansans  in  the  educational 
field,  on  our  mailing  list  at  the  National  Education  I^egislative  Agency  in  the 
National  Press  Building.  Washington,  D.C.,  in  the  development  of  a  grass  root 
campaign  to  raise  $76,000  needed  for  this  initial  test.  This  effort  disturbed  the 
officials  of  the  NBA  and  they,  then,  decided  to  make  the  same  approach,  which 
precluded  me  from  continuing  my  work.  I  was  successful  in  coUecHng  $27,500 
in  cash  and  pledges  during  a  three-months  period  from  the  Arkansas  Teachers 
and  deposited  the  money  in  a  local  bank.  After  I  decided  to  discontinue  my 
efforts.  Miss  Willie  Lawson,  Secretary  of  the  State  Teachers  Assn.,  agreed  to 
..i^iLT"^^  '^^  teachers.  My  endeavor  in  tlieir  behalf  cost  me  better 
^[  and  O-months  in  time,  witliout  any  compensation. 

I  did  not  regret  my  investment.  ««*  v  . 
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I  was  intensely  interested  in  helping  to  develop  this  constructive,  fair  and 
equitable  building  program  in  order  to  give  black  children  and  their  parents 
and  other  minorities  school  buildings,  fadlities  and  well-paid  teachers  comparable 
with  those  of  the  white  children.  I  am  confident  that,  if  that  eariy  proposed  legis- 
lation had  actually  passed  nnd  if  there  had  been  a  Government  agency  with 
enforcement  powers  such  as  the  Interstate  Commerce  Commiasion.  National 
Labor  Relations  Board,  Federal  Bnrean  of  Investigation  or  a  similar  group 
composed  of  11  to  13  members  representing  each  and  every  segment  of  our 
society  and,  especially,  those  from  the  Black  Race,  J^panish-Aniericans  and  other 
minorities  and  women  appointees,  and  emphasizing  the  importance  of  our  public 
school  system  and  guaranteeing  the  same  investment  im  capita  for  all  children, 
regardless  of  race,  that  Justice  Warren  and  other  Members  of  the  Supreme 
Court  would  not  have  rendered  their  decision  as  they  did  in  1054,  forcing 
desegregation, 

I  am  also  of  the  opinion  that  the.se  9  Members  of  the  Supreme  Court  came  to  a 
conclusion  that  drastic  action  had  to  be  taken  in  order  to  jar  the  parents  of  white 
children  out  of  their  aimthy  and  indifference  to  the  harshness  and  inequities 
existing  in  opportunities  for  black  children  and  other  minorities. 

It  is  my  belief  that,  if  Chief  Justice  Warren  and  (»ther  Members  of  the  Supreme 
Court  could  have  anticipated  the  failure  of  the  majority  of  the  white  parents  and 
a  percentage  of  the  black  parents  in  the  execiitlcm  of  their  decision,  then,  they 
would  have  allowed  more  flexibility  in  their  decision  to  the  extent  of  approving 
a  plan  making  it  possible  for  the  Black  and  other  minorities  to  control  and 
manage  their  schools  in  heavy  concentrated  areas,  I  sincerely  believe  that  we 
would  be  ten  years  advanced  in  the  education  of  all  children  and  that  all  school 
plants  would  l>e  equal  with  opportunities  the  same  and  the  intense  and  ugly 
feeling  existing  today  in  America  would  be  partially  eliminated. 

I  hope  the  Members  of  this  Committee  will  permit  me  to  fully  explain  the  small 
per  capita  income  of  the  South  and  West  because  of  an  agricultural  economy 
which  prevented  their  r^ons  from  having  ample  money  to  develop  an  extensive 
and  well-balanced  school  system  for  all  children  of  all  races.  This  is  the  crux 
of  the  many  vexing  and  explosive  problems  existing  today,  which  lias  created  an 
intolerable  and  unenforceable  school  program  throughout  America, 

In  1942, 1  secured  the  appointment  of  Dr.  T,  W,  Coggs,  President  of  the  Black 
Arkansas  Baptist  College,  to  be  Director  of  t'le  Arkansas  Boys  Training  School 
on  the  assumption  that  he  knew  more  of  the  characteristics  and  mannerisms  of 
the  black  children  sent  to  this  Boys  Training  School  than  any  white  person  and 
would  be  more  effective  and  create  more  interest  than  a  member  of  the  opposite 
race.  He  gained  the  respect  of  the  citizens  of  this  State,  both  black  and  white. 
There  should  have  been  many  more  black  men  and  women  appointed  through  the 
years  to  our  State  Government  Our  failure  to  permit  the  black  race  to  participate 
in  our  local  and  state  government  was  undemocratic  and  harsh  and  both  blacks 
and  whites  have  been  penalized  for  such  policy. 

Two  years  ago,  without  any  solicitation  for  financial  or  moral  support  I  sent 
small  contributions  to  Mr,  Sam  Sparks  (R),  a  black  Candidate  for  the  State 
Senate  in  Pulaski  County,  who  is  presently  running  again ;  and  to  Mr.  T.  B,  Pat- 
terson (D),  a  black  candidate  for  State  Representative.  I  knew  then  and  know 
now  we  are  making  a  grave  mistake  in  our  failure  to  elect  representatives  of  the 
Black  Race  to  our  State  Legislature.  We  have  100  Representatives  and  35  Sen- 
ators and  do  not  have  a  Black  Representative  in  either  the  House  or  Senate 

I  recently  called  4  avowed  black  candidates  for  the  Senate  and  House  anu  told 
them  they  could  count  on  a  small  contribution  from  me,  I  would  like  to  see  a 
minimum  of  5  representatives  and  2  senators  elected  statewide.  It  would  be 
healthy  for  a  good  relationship  and  eliminate  some  tension  and  ugliness. 

I  have  contacted  leading  educators  of  both  the  black  and  white  races  in  Hous- 
ton, Dallas,  Denver  and  Mr.  Eddy  Anderson,  Coach  of  Grambling  College  and  Mr. 
Carroll,  Principal  of  Carroll  High  School  in  Monroe,  Louisiana ;  the  Treasurer 
of  Howard  University;  Dr,  Davis,  President  of  AM&N  College;  as  well  as  in- 
tei-ested  parties  in  Detroit  and  Miss  Irene  McCabe  of  Pontiac,  Michigan;  Mrs. 
Mary  Louise  Hicks  of  Boston,  Massachusetts ;  Mrs.  George  DeHaven  of  Dallas, 
Texas ;  Mrs.  Wade  of  Mobile,  Alalmma ;  and  Mrs,  Ouida  Gray  of  Brandon,  Florida 
and  President  of  Bishop  College  in  Dallas,  Texas  to  discuss  these  many  explosive 
problems.  This  effort  has  been  on  a  non-professional  basis,  I  have  drawn  no  salary 
and  have  expended  a  substantial  amount  of  money  during  the  past  30-months. 

The  following  letter  indicates  the  goodwill  and  interest  I  have  displayed  toward 
members  of  the  Black  Race,  I  have  been  alert  and  active  during  the  past  40-years 
in  the  betterment  of  the  minority  races.  I  developed  many  friendships  among  them 
in  my  professional  and  political  contf  jts. 
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October  18,  1971. 

Mr.  Richard  "Dick"  Butler, 

Chairman  of  the  Board,  Commercial  National  Bank, 

2nd  and  Main  StreetB, 

Utile  Rock,  Ark. 

Mr.  Dear  Dick  :  The  enclosed  copy  of  letter  to  Miss  Arlene  Giilam,  600  W. 
24th,  North  Little  Rock.  Arkansas  72214,  is  self-explanatory.  I  made  an  observa- 
tion  about  her  personality  and  the  splendid  service  she  rendered  to  all  customers 
who  transacted  their  business  with  her  about  four  months*  ago.  You  stated  that 
yon  and  others  had  already  made  up  your  mind  that  she  deserved  extra  recognl* 
tion  for  the  splendid  Job  she  was  doing  as  a  Teller.  I  recently  noticed  that  she  had 
been  transferred  to,  possibly,  the  most  important  Teller  Window  in  the  Bank, 
I  am  confident  she  is  daily  making  friends.  She  recently  told  me  she  devoted 
some  of  her  holiday  period  in  soliciting  new  accounts. 

There  Is  now  and  will  continue  to  be  employment  for  membei-s  of  the  black 
race  if  they  are  prepared  and  have  good  character  anJ  are  willine  to  work,  Those 
characteristics,  of  course,  are  requirements  in  any  employee,  reg  irdless  of  race. 
She  is  daily  building  some  good  dividends  for  the  employment  of  other  members 
of  her  race, 

I  wanted  to,  simply,  let  you  know  how  depositors  and  clients  of  your  bank  ob- 
serve favorably  the  job  being  done  by  different  employees. 
Your  friend, 

(S)   Cliff  Scott. 

I  have  tried  to  project  tills  Statement  with  restraint  and  goodwill  toward  all 
individuals  and  groups  involved  in  this  most  sensitive  crisis  in  our  entire  school 
history..  It  is  not  my  intention  to  impugn  the  motives  of  any  individual,  minister, 
black  leader,  or  the  Government  for  their  participation  in  the  stniggle  to  better 
the  economic,  educational  or  social  status  of  the  Black  or  minority  races. 

I  only  ask  that  men  and  women,  wiio  diflfer  from  my  philosophy  and  convictions 
l»ertaining  to  tiie  anihltloUK  and  far-reaching  objectives  in  consummating  a  nation- 
wide equal  school  system  for  our  child  ten,  doilanvise  per  capital  and  regardless 
of  race,  study  and  consider  the  merits  of  this  definite  and  positive  approach  which, 
if  execute<l,  will  uctimily  eliminate  a  substantial  iiercentage  of  the  explosive  and 
ugty  conditions  in  our  school  system. 

(S)  C.  H.  Scori, 
Executive  Directvr. 

COMPELLING  AXD  SENSITIVE  SUBJECTS  AS  PROJECTED  IN  THIS  STATEME^r 

1.  rROHIBITIOX—THE  VOLSTEAD  ACT— 18TH  AMENDMENT  (B  »pealed 
in  1»;;3). 

2.  THE  PUBLIC  ACCOMMODATIONS  ACT  OF  1964  has  accomplis  .ed  more 
for  tiie  dignity  and  pride  of  the  black  race  than  any  other  Civil  Rights  I^sla- 
tion. 

3.  The  !>lack  race  enjoyed  a  greater  percentage  increase  of  income  and  employ- 
ment from  1960  to  1070  than  the  white  race. 

4.  Projection  of  an  enonnons  building  program  for  black  colleges  and  univer- 
sities—$30,000,000,000  to  .$50,000,000,000,  or  more,  during  the  next  15  to  25-years. 

5.  Governors  and  puhlic  officials  should  stimulate  interest  and  support  the  elec- 
tion of  iiiaek  represejjtatives  to  State  legislatures  and  other  public  offices. 

J.  A  PROPOSED  CONSTITt^TIOXAL  AMENDMENT  to  place  our  school  sys- 
tem  back  into  tiie  Imnds  of  duly  electe<l  School  Directors,  stressing  and  cmpha* 
sizing  the  hnportance  of  neighborhood  schools. 

7.  Our  generous  and  sympathetic  Government  appropriated  $60,000,000,000  for 
different  forms  of  relief  during  1969.  1970.  1971  and  1972.  The  blacks  and  other 
minorities  will  participate  to  a  greater  degree  timn  the  whites  in  this  unbelievable 
generosity  of  the  American  people. 

8.  Huge  annual  appropriations  by  Congress  help  to  lessen  the  values  of  all 
forms  of  one's  investment — life  insurance,  savings  and  loan  stock,  municipal, 
stnte  and  federal  and  other  stocks  and  Imnd.s. 

9.  lTncons(*ionable  and  harsh  freight  rate  stnicture  passed  by  Congress  about 
S3  years  ago  and  placecl  nnder  the  control  of  the  Interstate  Commerce  Commis- 
sion created  a  stan'ed  economy  for  the  Soutliem  and  Western  States. 

10.  Willie  Mays,  Hank  Aaron,  Ernie  Banks.  Bob  Gibson.  .Tackle  Robinson, 
.Tenkins  and  Stargell  and  many  stars  of  football  baseball  and  liasketball  enter- 
talne<l  millions  of  fans  by  their  skill  and  comiietitive  spirit :  their  conduct  and 
tlieir  success  have  accomplished  mucii  In  breaking  down  barriers  i»e(ween  the 
!)lack  and  white  races. 


1346 


11.  I  have  tried  to  project  this  Statement  with  restraint  and  goodwill  toward 
all  individuals  and  groups  involved  in  this  most  sensitive  and  exi^oslVe  crisis 
in  our  entire  school  history:  It  is  not  my  intention  to  impugn  the  motives  of 
any  individual,  minister,  educator,  black  leader  or  the  Government  for  their 
participation  in  the  struggle  to  better  the  economic,  educational  or  social  status 
of  the  black  or  minority  races. 

Chaimmn  Cellkr.  This  teiminates  the  hearinc:s  for  this  morning. 
The  Chair  wishes  to  state  that  a  letter  has  been  received  from  Biming- 
ham,  Michigan,  enclosing  a  petition  si^e^  by  1,500  persons  in  opjpo- 
sitiou  to  a  constitutional  amendment  to  proscribe  pupil  transportation. 
This  communication  together  with  the  signatures  attached  thereto  will 
1)0  retained  in  the  committee's  files. 

Without  objection,  there  will  be  inserted  in  the  record  at  this  point 
the  following  communications: 

Statement  by  the  board  of  leaders  of  the  New  York  Society  for 
Ethical  Culture  entitled,  "Controversy  Over  Busing." 

Senate  Joint  Resolution  No.  7,  General  Assembly,  Commonwealth 
of  Virginia,  memorializing  the  Congress  to  propose  an  amendment 
to  the  Constitution  of  the  United  States  relevant  to  neighborhood 
schools. 

Statement  of  James  A.  Gavin,  legislative  director  of  the  NaticMial 
Federation  of  Independent  Business. 

Statement  of  the  National  Council  of  Jewish  Women,  Rochester 
section. 

CONTBOVEBSY  OVEB  BUSIZKO — A  STATEMENT  BT  THE  BOARD  OF  LEADERS  OF  THE  NCW 
TOBK  SOCIETT  FOB  ETHICAL  CULTUBE 

The  intrusion  of  President  Nixon  &&  a  partisan  in  the  current  attack  on  the 
busing  of  children  presents  grave  problems  for  the  nation.  It  is  a  threat  to  the 
hope  of  a  more  democratic  quality  education  for  our  children.  It  is  a  setback  to 
the  movement  for  civil  rights  and  better  race  relations.  It  means  increased 
separatism  by  black  and  white*  and  the  increasing  division  of  the  nation.  It 
means  a  weakening  of  Constitutional  authority  and  the  Bill  of  Rights  for  all  and 
the  principle  of  equal  protection  of  th^  laws. 

The  commitment  to  equal  protection  and  equal  opportunity  for  all  was  given 
decent  and  honest  expression  iu  the  U.S.  Su))reme  Court  decision  of  May  1954 : 
"We  conclude  that  in  the  field  of  public  education  the  doctrine  of  'separate  but 
equal'  has  no  place.  Separate  educational  facilities  are  inherently  unequal.*' 

The  patterns  of  housing  segregation  throughout  most  of  the  nation  and  espe- 
cially in  the  Northern  States  make  for  segregated  schools.  White  children  and 
black  children  grow  up  without  the  benefits  of  knowing  each  other,  without  the 
shared  experiences  which  are  possible  in  racially  balanced  schools. 

The  arguments  of  the  evils  of  busing  sound  hollow  indeed  when  we  acknowl- 
edge that  hundreds  of  thousands  of  children  ride  miles  to  school  every  day  in 
public  buses  and  trains,  in  school  buses  and  private  buses  and  car  pools  and  pri- 
vate cars.  This  is  unavoidable  in  rural  districts  and  wherever  there  are  consoli- 
dated school  districts.  It  is  inevitable  in  urban  areas  where  children  have  to 
attend  special  schools,  schools  for  children  tliat  are  handicapped  or  have  special 
problems,  children  who  are  tutored  and  interested  in  specialized  areas  in  the 
arts,  sciences,  industrial  training,  children  who  attended  parochial  or  private 
schools.  But,  in  addition,  there  is  a  strange  silence  about  the  hundreds  of  thou- 
sands of  diildren  who  are  bused  out  of  their  neighborhoods  and  districts  every 
day  for  the  purposes  of  segregation.  To  all  this  there  has  never  been  objection. 
The  busing  issue  is  raised  only  where  it  is  used  to  achieve  racial  balance. 

The  real  educational  issue  is  quality  education  for  all.  And  to  a  degree  that 
quality  requires  academic  standards  and  processes  which  nourish  the  curiosity 
and  further  the  incentives  and  motivations  to  learn  and  grow  on  the  part  of  the 
young.  The  proper  mixture  of  the  children  of  diverse  backgrounds  can  be  a  vital 
factor  in  the  dynamic  process  of  education.  The  mutual  stimulation  and  chal- 
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lenge  of  differences  are  a  positive  factor.  They  make  for  a  realistic  initiation 
into  the  nature  of  the  adult  world  of  human  relations.  They  are  a  necessity  in 
education  for  democracy  and  for  international  justice  and  peace. 

White  racism  has  led  to  black  separatism.  Neither  is  good  for  the  future  of 
this  nation.  The  issue  of  busing  matters  not  just  to  minority  groups  or  the  poor 
It  IS  an  issue  which  brings  us  all  face-to-face  with  the  questijtn  of  the  nation's 
future.  There  is  no  escape.  Either  we  bring  about  greater  unity  and  cooperation 
between  the  people  who  make  up  this  nation  or  we  shall  be  torn  into  factions 
and  fractions,  black  and  white,  rich  and  iwor.  And  with  this  a  divi.sion  and  con- 
flict and  weakening  and  wasting  of  our  strengths  and  the  erosion  and  destruc- 
tion of  our  most  precious  heritage  and  reason  for  being.  We  have  always  had  a 
problem  of  interpreting  and  living  by  the  Clonstitution  and  Uie  basic  principles 
of  freedom  and  equality  for  all.  Do  we  today  believe  in  rights  for  alP  Do  we 
mean  to  abide  by  our  court  decisions  whether  we  like  them  or  not  and  will  we 
sustain  them  even  against  our  own  prejudiced  and  vested  interests?  The  CJon- 
stitution  and  the  laws  and  the  courts  and  the  hope  of  a  better  life  for  all  our 
people  is  at  stake. 

Our  children  are  our  future  citizens.  They  will  eventually  have  to  work  out 
the  problem  of  the  American  nation  as  a  civilization  and  the  nation's  survival 
as  a  member  of  a  family  of  nations  in  a  peaceful  global  community.  The  domestic 
and  international  problems  which  the  children  and  yontli  of  this  generation  will 
have  to  face  will  require  every  bit  of  talent  and  intelligence  and  team  woik  of 
which  they  are  capable.  It  will  require  the  trust  and  unity  and  cooperative  efforts 
of  all  of  them  regardless  of  their  differences  of  color  and  ethnic  origin,  creed 
and  class,  A  nation  divided  and  torn  by  fear  and  hate  and  violence  cannot  survive 
in  competition  with  the  other  nations  and  rising  peoples  of  newborn  nations.  The 
natural  resources  and  productive  power  of  America  will  not  lie  enough  to  assure 
survival.  The  quality  of  relationships  within  the  nation  will  determine  whether 
this  nation  is  able  to  survive.  It  will  determine  whether  this  nation  is  fit  to 
survive. 

Whatever  his  i)er8onal  views,  Mr,  Nixon  as  President  has  violated  basic  dem- 
ocratic principles  in  defying  the  Supreme  Court  on  the  question  of  busing  chil- 
dren to  school.  His  action  stands  in  stark  contrast  to  the  position  of  President 
Eisenhower  on  the  issue  of  the  courts  and  school  desegregation. 


Commonwealth  of  Vikoinia  General  Assembly 
senate  joint  resolution  no,  7  memorializing  the  congress  to  propose  an 

amendment  to  the  CONSTITUTION  OF  THE  UNITED  STATES 

Patrons :  Messrs.  F,  T,  Gray  and  Parkersop. 

Resolved  by  the  Senate,  the  House  of  Delegates  concurring,  That  the  Congress 
of  the  United  States  is  hereby  memorialized  to  adopt  and  offer  to  the  states  for 
ratification  or  rejection  the  following  amendments  to  the  Constitution  of  the 
United  States,  to  l>e  valid  only  if  ratified  by  the  legislatures  of  three-fourths  of 
the  siiveral  states  within  seven  years  after  the  date  of  final  imssage  of  this  Joint 
Resolution ; 

'•Article  

•'Section  1.  No  public  school  student  shall,  because  of  his  race,  creed,  or  color, 
he  assigned  to  or  required  to  attend  a  particular  school," 

••Section  2,  Congress  shall  have  the  power  to  enforce  this  article  by  appropriate 
legislation," 

And  be  it  further  resolved  That  the  Clerk  of  the  Senate  is  hereby  instructed 
to  send  copies  of  this  Joint  Resolution  to  the  members  of  the  Virginia  delegation 
in  the  Congress  of  the  United  States,  to  the  Clerk  of  the  House  of  Representatives 
of  the  Congress,  and  the  Clerk  of  the  Senate  of  the  Congress,  and  to  the  Gov- 
ernors of  the  several  states  of  the  United  States, 

Agreed  to  by  the  Senate  February  15. 1972, 

Louise  O'C,  Lucas, 
Clerk  of  the  Senate. 

Agreed  to  by  the  House  of  Delegates  Mareh  8. 1972, 

Groroe  R.  Rich, 
Clerk  of  the  House  of  Delegates. 
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Statement  of  Jambs  A,  Gavin,  Legislative  Director  of  National 
Federaiion  of  Independent  Businlss 

Mr.  Chairnmn,  distinguished  members  of  this  Committee.  M>'  name  is  Jame.s 
A.  Gavin,  Legislative  Director  of  the  National  Federation  of  IndeiMmdent  Busi- 
ness. On  behalf  of  our  more  than  305,000  member  firms  across  the  United  States* 
I  want  to  thank  you  for  this  opportunity  to  i)rejsent  our  testimtmy  on  busing 
before  you  today. 

The  National  Federation  of  Independent  Business  is  the  largest  organization 
of  its  kind  in  the  world.  We  represent  the  views  of  the  Kniallt  indei>endent  hu.si- 
nessman.  Tliese  views  are  current,  and  are  based  iUH>n  our  regular,  .systematic 
pollings  of  all  member  firms  on  important  issues  pending  lM?fore  the  Congress. 
Thi.s,  the  Federation  has  done  continually  since  its  incei)tion  back  in  1943. 

In  February  of  this  year,  we  i>olled  our  member  firms  on  the  question  of  busing. 
Specifically,  we  polled  the  question  regarding  a  proposed  Constitutional  Amend> 
ment  prohibiting  compulsory  assignment  or  basing  of  children  to  .^hools  on  the 
basics  of  race,  creed,  color  or  national  origin.  Our  memt)eis  reacted  by  giving  us 
the  largest  return  of  c<miplete<l  ballots  ever  received  in  the  29-year  history  of 
our  organization. 

The  results  showed :  86%  For  a  Constitutional  Amendment,  9%  Against,  and 
5%  No  Opinion.  With  such  a  large  return,  and  with  such  a  wide  disi)arity  in  the 
results,  there  can  be  no  doubt  where  the  small,  indei)endent  hasinessman  of 
America  stands  on  the  question  of  forced  busing.  An  in>depth  study  of  the  re- 
turns indicate  the  results  show  little  geographical  variation. 

Although  iwlHng  orly  the  Constitutional  Amendment  approach,  we  inten)ret 
the  tremendous  resi)onse  we  receivetl  as  evidence  that  |»eople  want  relief — 
through  the  qnickest,  mo.st  practical  approach  available — from  the  consequences 
of  forced  busing. 

Some  typical  unsolicited  conmients  from  the  respondents  show  that  National 
range  involved.  I  would,  ju.st  hriefiy,  like  to  call  to  your  attention  a  few  of 
these:  ''Forced  anything  is  unAmerican." — a  Minnesota  plastics  manufacturer; 
"Busing  children  to  an  inferior  school  does  not  improve  the  sdiool  or  the  teach- 
er.*'— a  California  businessman;  "I  am  in  favor  of  non-forced  integration."— a 
Texas  building  supplier ;  "Forced  busing  cui  never  work.  All  it  can  do  is  aggravate 
and  separate  communities  and  neighbors." — Xo  state  or  occupation  given. 

Mr.  Chairman,  the  question  of  forced  busing  is  one  of  the  most  emotional  issues 
to  confront  20th  Century  Americans.  All  throughont  the  width  and  breadth  of  our 
land,  people  are  up«^,et  and  dismayed  over  busing,  as  imelected  theoi.'ticians  not 
only  blunt  and  thwart  the  intent  of  the  Jyaw  of  the  Land,  but  in  so  doing  use 
innocent  school  children  as  one  would  use  pawns  in  a  game  of  ches.^. 

Literally  countless  times  every  school  day  across  America,  children  are  up- 
rootal  from  neighborhood  schools  and  bused  5, 10, 15,  20  miles,  and  in  many  cases 
even  further,  to  an  unfamiliar  school  in  unfamiliar  surroundings  only  to  achieve 
some  egalitarian  theory  of  racial  balance. 

I  have  mentioned  ttiwartlng  the  law.  It  does  not  take  the  proverbial  Phila- 
delphia lawyer  *o  recognize  that  the  1964  Civil  Rights  Act  expressly  forbids  as- 
signment to  pupils  to  schools  on  account  of  race.  Going  even  furtlier  back  to  the 
1054  Supreme  Court  decision  in  the  Brown  v.  Topeka  case,  the  high  court  held  that 
a.ssignment  of  pupils  to  schools  strictly  because  of  their  particular  race  was  un- 
constitutional. This  decision  made  no  mention  of  forced  racial  quotas. 

Today,  however*  we  have  made  a  complete  cycle  back  to  1054.  The  busing  of 
children  solely  on  the  basis  of  race  is  as  wrong  today  as  it  was  in  the  past.  And 
today,  the  courts — despite  the  1964  Law  of  the  T^nd  enacted  by  the  Cwigress— 
hold  that  nice  must  lye  a  factor  in  the  force<l  assignment  of  children  to  public 
schools. 

Bu5ing  tramples  upon  the  very  orinciple  the  1954  Brotcn  case  sought  to  estab- 
lish. Whit«  children  are  shii>ped  here,  black  children  are  8hiM>ed  there,  in  the 
Carolinas  red  children  are  shipped  somewhere  else,  while  on  the  West  Coast  yel- 
low  children  are  shipped  elsewhere.  All  this  is  done  to  obtain  what  the  theoreti- 
cians call  *'racial  Imlance." 

I^t  me  emphasisse  again  that  all  this  is  l)eing  done  vdth  complete  disregard  for 
the  wishes  of  the  majority  of  parents  of  all  races.  And.  regrettably,  this  is  being 
done  hecaufic  of  ^he  coior  of  a  child's  skin.  What  could  be  more  unAmerican?  Is 
not  justice  color  blind? 

The  most  recent  Gallup  ik>11  on  bu.sing  reveals  that  76  pe^*  cent  of  the  public  oi>- 
l)o.se  busing.  Some  47  per  cent— or  a  majority  of  those  blacks  expressing  their 
views  on  the  subject— were  oppt>s€d  to  It. 
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Among  the  reasons  given  by  those  opposed  were:  (1)  Children  should  go  to 
school  where  they  live  ;  busting  is  unfair  to  them  and  to  their  parents,  (2)  Busing 
is  an  unneeded  and  undesired  expense ;  the  money  could  be  better  spent  improving 
the  quality  of  e<lueation  for  both  races,  (3)  The  time  spent  on  long  bus  trips  is 
enervating  to  the  child,  as  well  as  a  waste  of  time. 

Of  those  18  per  cent  who  favored  forced  busing,  their  chief  reasons  were :  (1) 
Busing  will  upgrade  the  (luality  of  education  for  blacks.  (2)  It  will  improve  race 
relations  in  the  Nation.  The  remaining  six  ver  cent  had  no  opinion. 

Proponents  of  forced  busing  are  worlds  aimrt  from  the  view  adopted  by  the 
recent  grass  roots  Black  National  Political  Convention  meeting  in  Gary,  Indiana, 
The  Convention,  according  to  a  rei>ort  in  the  WASHINGTON  POST  of  March  13, 
1972,  "Condemned  busing  to  achieve  school  desegregation  as  'rascist,  suicidal 
methods*  tliat  are  based  on  the  *false  notion  that  black  children  are  unable  to 
learn  unless  they  are  in  the  same  setting  as  white  children*.'* 

The  newspai)er  r^rt  states  tliat  Uie  Convention  stand  was  taken  "by  a  loud, 
overwhelming  voice  vote"  of  the  delegates, 

William  Raspberry,  in  his  column  in  the  same  newspaper  on  January  20,  1972, 
wrote : 

•'Virtually  no  one  wants  busing  on  the  level  it  would  take  to  integrate  the 
schools  in  most  metropolitan  areas, 

**^I,  for  one  ,would  be  willing  to  take  one  step  backward,  to  honest  desegregation. 
That  is,  let  Ui  move  forthrightly  against  any  attempt  at  official  discrimination. 
But  at  the  same  time,  let  us  end  the  humiliation  of  chasing  after  rich  white 
children.  And  it  is  humiliating.  For  one  thing  it  says  to  black  children  that  the:  ^ 
is  something  inherently  WTong  with  them,  something  that  can  be  cured  only  I ; 
the  presence  of  white  children.  Some  of  us  don't  believe  that.  Some  of  us  believe 
that  given  adequate  resources,  financial  and  otherw*ise,  black  children  can  learn, 
no  matter  what  color  their  seatmates  happen  to  be," 

For  informational  purposes,  William  Raspberry  is  a  respected  black  journalist 
in  Washington  news  circles. 

Busing,  we  believe,  has  yet  to  disclose  what  tangible  value  can  be  gainod  for 
the  children  involved.  Instead,  only  negative  results  surface  in  the  issue.  Quality 
education  no  longer  exists.  Forced  busing  has  caused  Just  plain,  everyday  Ameri- 
cans, in  addition  to  parents  and  grandparents,  to  become  more  and  more  alarmed 
over  the  issue. 

Unless — and  until — a  remedy  is  found,  these  millions  upon  millions  of  our 
citizens  will,  without  doubt,  reflect  their  frustration  and  consternation  at  the 
polls  come  Election  Day. 

This  volatile  and  emotional  issue,  we  believe,  can  only  be  effectively  defused 
by  a  Constitutional  Amendment,  The  weak  argument  advanced  by  some  that  the 
Constitutional  Amendment  approach  would  take  too  long  is  folly.  Consider  the 
rapidity  with  which  the  latest  Coastitutional  Amendment  granting  to  18-year- 
olds  the  right  to  vote  in  state  elections  was  adopted. 

However,  should  his  Committee  decide  not  to  report  a  measure  calling  for  a 
Constitutional  Amendment  on  busing,  perhaps  it  will  publicly  encourage  the 
various  states  to  hold  referendums  on  busing,  thereby  allowing  rank  and  file 
Americans  to  express  publicly  their  feelings  on  this  issue. 

Perhaps  if  this  course  is  pursued,  the  various  states  will,  through  their  legis- 
latures, petition  for  a  Constitutional  Convention  on  the  forced  busing  issue.  May- 
be even  such  a  Convention  would  not  then  be  nece.«?sary,  for  certainly  it  w^ould 
be  obvious  to  all  in  the  Congress  exactly  how*  the  American  i)eople  feel  regarding 
busing  of  school  children. 

Federation  members  strongly  favor  the  Constitutional  Amendment  approach. 
An  Amendment  w*ould  provide  a  sane,  uniform  law  that  would  be  applicable  all 
over  the  United  States  equally  without  regard  to  race. 

We  urge  that  such  legislation  he  favorably  reported  as  soon  as  possible. 

Thank  you. 


Statement  of  the  National  Council  of  »Tewi8ii  Women,  RocnESTEB  Section 

The  city  of  Rochester,  New  York,  school  district  services  approximately  45,000 
children  with  28,000  at  the  elementary  level  and  17.000  nt  the  secondary  level, 
37,5%  of  these  children  are  classified  as  members  of  minority  groups. 

According  to  the  Annual  Statistical  Uvport  of  the  City  of  Rochester,  WO-^t, 
the  City  School  District  had  45  elementary  srhools  of  wiiich  6  were  05%  or 
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more  minority  populated  and  5  were  between  65-95%.  Conversely,  7  elementary 
schools  had  less  than  10%  minority  enrollment  and  11  were  under  20%.  It 
should  also  be  noted  that  these  iiiner-clty  schools  contain  larger  per  capita  popu- 
lation than  the  outer-city  sehools.  EHeven  of  these  schools  were  racially  Imbal- 
anced  according  to  the  New  York  State  Board  of  Regents  definition  of  racial 
imbalance  as  a  school  containing  more  than  50%  minority  enrollment 

By  Grade  12,  because  of  school  drojvouts,  the  percentage  of  minority  school 
enrollment  had  dropped  to  20%  from  45%  at  Grade  7.  Out  of  0  high  schools,  2 
had  more  than  50%  minority  enrollment. 

Under  voluntary  pupils  transfers  due  to  two-way  open  enrollment  and  subur- 
ban-urban  transfer  programs,  2262  children  were  involved  in  1970-71.  leavinc  the 
bulk  of  the  45,000  school  population  unaflTected. 

In  1971-72,  the  then  elected  School  Board  voted  a  school  reorganization  and 
desegregation  plan  to  be  implemented  in  stages  and  to  eventually  affect  the 
entire  achooi  district.  The  educational  validity  of  separate  junior  and  senior 
high  schools  Impelled  the  decision  to  hu\e  total  reorganization  at  that  level. 
No  new  construction  of  facilities  was  necessaix  Despite  some  minor  disruptions 
at  the  Inception  of  the  plan,  time  ha.s  shown  a  tremendous  lessening  of  tensions 
and  violence. 

Two  areas  of  the  City,  using  contiguous  schools  within  each  area,  achieved 
elementary  grade  reorganization  without  busing  In  1970-71  fKlndergarten-3 
4r-6),  The  effectiveness  of  this  experiment  led  to  further  reoiifanlzation  of  a 
mrger  elementary  school  area  using  cross-busing  for  non-contiguous  schools. 
Reports  by  professional  staff  and  Involved  parents  reflect  the  success  of  this 
program. 

In  the  fall  of  1971,  a  change  In  the  method  of  selection  and  election  of  school 
board  members  led  to  a  so-called  non-partisan  board  with  responsibility  to  no 
political  party  and  the  rescission  of  the  total  reorganization  plan.  The  action 
is  now  awaiting  federal  court  review  as  to  Its  legality,. 

Before  we  had  an  opportunity  to  evaluate  and  assimilate  the  effects  of  reor- 
ganization, fear  and  em<*tions  swept  Into  oflace  five  candidates  who  ran  on  the 
single  issue  of  anti-busing.  This  election  took  place  in  November  1971,  foll;)wlng 
by  only  two  months  the  beginning  of  school  reorganization  In  September,  1971, 
lu  place  of  a  well-balanced,  educationally  sound  program,  the  new  Board  Is 
offering  a  ''freedom  of  choice**  plan.  As  previously  stated,  at  the  height  of 
open  enrollment,  only  2000  students  were  involved.  Past  experience  has  shown 
that  due  to  logistics  and  building  size  limitations,  open  enrollment  Is  a  dead 
end  and  prei?ents  no  viable  alternatives 

Should  thr  Courts  uphold  the  decision  to  rescind  leorganlzatlon,  the  reor- 
ganized schools  will  return  to  their  former  status:  I.e.  k-6^  7-12.  In  their  haste 
to  prevent  busing,  this  school  board  will  have  sacrificed  valuable  school  pro- 
^•rams.  The  recomblnlng  of  junior  and  senior  high  school  students  Into  the  same 
buildings  Is  in  direct  violation  of  recommendations  made  by  a  recent  Blue  Ribbon 
Committee  on  reduction  of  friction  and  unrest  In  our  secondary  schools. 

Rochester's  reorganlaztlon  plans  were  formulated  becaiise  the  Supreme  Court 
of  the  United  States  established  in  1954  that  integration  of  public  schools  was 
required  and  guaranteed  by  the  Fourteenth  Amendment  to  the  Constitution. 
Busing  was  a  necessary  tool  In  Rochester,  as  elsewhere,  to  protect  school  chil- 
dr«i  from  deliberate  efforts  to  segregate  them  by  race  and  to  secure  quality 
education  for  all.  In  the  final  analysis,  the  choice  Is  not  "to  bus  or  not  to  bus*' 
but  to  give  children  the  opi)ortunltles  to  learn  how  to  live  among  a  wide  variety 
of  i)eople  with  whom  they  will  si>end  their  lives. 

The  National  Council  of  Jewish  Women  believes  that  we  must  not  risk  the 
undermining  of  the  spirit  of  the  Constitution  and  of  returning  to  the  kind  of 
segregation  and  misunderstanding  that  led  the  Courts  to  use  busing  as  a  last 
resort  method  to  achieve  desegregation. 

Chairman  Cellkr*  I  also  insert  at  this  point  oommnnioations  from 
"Let  Your  Voice  Be  Heard,''  Norfolk,  Va. : 

1.  "To  Whom  It  May  Concern"  from  Mrs,  Nancy  F.,  Grisliam  and 
Richard  E.  Grisham,  February  29, 1972, 
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2.  "To  Whom  It  May  Concern"  from  Mrs.  Mary  Ann  Sweeney, 
Febniary  29, 1972. 

3.  "To  Whom  It  May  Concern''  from  Mrs.  Robert  E.  (Helen  S.) 
Ornoff,F'ebruary  28, 1972. 

4.  Statement  by  Mrs.  John  Ruth. 

0.  Statement  from  Mr.  and  J^Irs.  Clarence  Doyle. 

6.  Letter  from  Kathryu  Ogg,  president,  "Let  Your  Voice  Be 
Heard/'  to  Chairman  Emanuel  Celler. 

7.  Letter  from  Mrs.  Wilburn  P.  Davis,  Febmary  29, 1972. 

NoBFOLK,  Va,,  February  29, 19^2, 

To  whom  it  may  concern ; 

Although  my  children  are  not  old  enough  to  attend  school,  as  an  American 
citizen  and  a  mother,  I  feel  an  obligation  to  voice  my  objection  to  forced  mass 
bus.siiigof  school  children  to  achieve  an  artificial  racial  balance. 

We  bought  our  home  located  where  it  is  for  several  reasons.  It  is  within  walk- 
ing distance  of  a  shopping  center  and  a  church  of  our  faith.  However,  the  main 
concern  was  an  elementary  and  a  junior  high  school  within  walking  distance.  We 
are  also  within  walking  distance  (4  blocks  and  10  blocks)  from  two  other 
elementary  schools,  but  do  not  live  within  their  district.  Now,  instead  of  walk- 
ing approximately  4  blocks  to  school,  our  children  will  be  required,  by  court 
order  1)  ride  a  bus  12  miles— into  downtown  Norfolk— while  in  grades  1,  2.  and 
3.  Our  6,  7  and  8  year  old  children's  days  run  9  to  10  hours  in  duration  from  get- 
ting up  until  they  return  home — and  then  there  is  supper,  homework,  etc.  Dur- 
ing winter  months,  they  arrive  home  after  dark.  Many  have  long  walks  home 
from  the  bus  stoi)— AFTER  DARK, 

I  cannott  as  a  motlier,  send  a  six  year  old  child  into  downtown  Norfolk,  know- 
ing if  she  misses  the  bus.  she  will  have  a  two  hour  trip  home.  She  cannot  read  the 
names  of  the  buses  she  will  have  to  catch.  If  she  becomes  ill.  I  have  no  w*ay  to 
go  after  her  and  cannot  afford  a  taxi.  She  will  have  to  stay  at  school  all  day — 
even  if  she  is  sick.  I  feel  the  courts  are  overstepping  their  limits  by  coming  into 
my  home  and  telling  me  what  to  do  with  my  children.  I  would  like  to  see  us 
return  to  government  by  legislation  instead  of  Judicial  decree. 

My  best  friend's  father  was  murdered  November  4. 1971,  Just  a  short  distance 
from  wher?  I  am  expected  to  quietly  send  my  children  to  school — an  area  where 
drug  traffic  and  crime  are  heavy.  This  took  place  directly  on  the  route  she  would 
have  t^  take  if  she  missed  the  bus.  This  man  was  v;ell  known  in  the  community. 
Imving  had  his  haziness  there  20  some  years.  If  he  is  not  safe,  how  can  a  child 
alone  l>esafe? 

My  children  are  m^ne.  not  the  Supreme  Court's  and  I  resent  and  highly  object 
U>  l)eing  under  mandate  of  the  Federal  Government  to  send  them  across  town. 
Hopefully,  this  amendment  will  be  release<l  to  the  floor  for  a  vote,  thus  giving 
me  my  right  for  Mr.  Whitehurst  to  vote  for  my  family. 
Sincerely, 

Mrs.  Nancy  E.  Grisham, 


^^ORPOLK,  Va.,  February  29, 1912. 

To  whom  it  may  concern : 

As  an  American  citizen,  the  father  of  my  children,  and  the  provider  of  my 
home,  I  feel  it  is  my  duty  to  voice  to  you  my  opposition  to  the  Supreme  Court's 
mandate  to  bus  children  miles  from  home  for  the  sole  purpose  of  racial  balance. 

Six  years  ago  I  purchased  my  home  in  area  that  is  very  convenient  to  a  church 
of  the  faith  of  my  family,  an  elementary  school  and  a  Junior  high  school.  All  are 
within  walking  distance.  At  the  time  I  bought  my  home  my  wife  and  I  had  no 
children.  We  l)OUght  the  home  with  the  idea  that  our  children  wouid  attend  these 
neighborhood  schools.  Wo  are  now  blessed  with  two  lovely  girls,  but  we  flnd  that 
they  will  not  l>e  permitted  to  attend  these  schools. 

I  am  not  oi){K)sed  to  equal  rights  for  Negroes.  I  feel  this  should  have  happened 
long  ago.  I  siDcerely  believe  that  most  of  the  Negroes  feel  as  I  do  about  children 
being  bused  around  the  city  like  cattle  going  from  one  pen  to  another. 
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Busing  creates  not  only  a  financial  hardship  npon  the  parent,  but  more  impor- 
tant, it  caused  an  emotional  disturbance  with  the  children  because  in  many  cases 
they  are  separated  from  their  brothers  and  sisters  and  friends.  No  thought  has 
Iwen  given  to  the  safety  ani  welfare  of  the  children.  Common  sense  tells  you 
that  you  would  not  place  a  small  child  on  a  bus  and  permit  him  to  travel  unes- 
corted. Crime  and  accident  rates  are  soaring  higher  and  higher  each  year.  I  will 
go  into  more  detiiil  later  in  this  letter. 

Tiiis  is  supposedly  a  ''free  country"  in  which  the  rights  and  opportunities  of 
all  men  are  coniddered  equal.  Many  thousands  of  emigrants  come  to  our  country 
every  year  f  r  this  reason.  What  gives  the  Supreme  Court  the  privilege  to  dictate 
to  me  where  I  must  send  my  children  to  school?  I  reali^  there  are  many 
emergencies  which  may  arise  in  our  schools  which  could  cause  a  temporary 
change  in  school  schedules — fire,  floods,  epidemics,  shortage  of  teachers,  etc., 
but  I  do  not  think  that  the  Supreme  Court  should  be  ijennitted  to  disrupt  a 
nation  by  shifting  children  arouml  ths  schools  as  if  they  were  furniture  (or  cattle 
for  that  matter).  With  the  Negnjes  now  having  equal  housing  oi^rtunities,  the 
racial  balance  in  the  .schools  will  take  care  of  itself — maybe  a  little  slower  than 
the  NAACP  would  like,  but  at  least  ver>*  few  of  the  disadvantaged  stated  in  my 
previous  iiaragrairfis  would  arise. 

The  paragraphs  to  follow  iiertain  to  the  circumstances  we  have  been  confronted 
with  in  Norfolk  and  the  surrounding  Tidewater  area. 

In  my  first  paragrat^  I  used  the  word  mandate,  and  to  me  this  is  exactly  what 
the  Supreme  Court  has  done.  It  is  true  that  the  Supreme  Court  has  not  had  any 
verbal  or  written  communications  with  me,  nor  have  they  approached  me  and 
given  me  a  direct  order  to  bus  my  children  to  school.  We  have,  however,  been 
informe<I  by  the  4th  Circuit  Court  that  we  will  bus  our  children,  against  our  will 
and  at  our  own  exiiense.  The  Supreme  Court  could  care  less  how  far  our  children 
travel  to  school  or  wliat  mode  of  travel  is  used  to  get  them  there,  just  so  long  as 
fhe  XAACP  is  satisfied  that  the  schools  are  acceptably  integrated.  I  quote  from 
the  Virginia  Pilot  newspa|)er  of  Au/ust  1,  1071,  **The  alternative  to  defying  the 
court  order  is  jail."  To  me  this  appears  to  be  a  mandate.  Although  the  Supreme 
Court  did  not  tell  us  to  bus,  the  Supreme  Court  is  responsible  for  all  actions  of  the 
junior  courts  (meaning  the  4th  Circuit  Court). 

Last  year  232  teachers  resigned  in  Richmond,  Virginia.  This  year,  more  are 
resigning.  A  private  school  in  Norfolk  advertised  in  the  newspaper  for  four 
teachers.  The  school  received  75  applications  from  certified  teachers  that  had 
left  the  public  school  system.  In  our  Norfolk  schools  last  year,  slow  clashes  were 
done  away  with.  This  year  the  accelerated  classes  are  ceasing  to  be.  Our  slow 
students  and  our  gifted  ones  are  lost  .  .  the  reason  the  NAACP  .says  this 
is  discrimination. 

Busing  huH  done  away  with  Girl  and  Boy  Scouts  and  extra  after  school  activi- 
ties for  elementary  age  children.  The  buses  will  leave  school  immediately  after 
classes  dismiss  and  so  must  t^he  children.  Night  activities  are  out  of  the  question 
for  children  of  these  grades  because  late  arrival  home,  eating  supper  and  doing 
homework  leaves  very  little  time  for  other  activities  before  going  to  bed 

Although  the  Virginia  Transit  Company  is  going  out  of  business  »oon,  I  vi'ould 
like  to  tell  you  a  few  things  about  their  buses  «nd  the  senice  \ve  received  from 
them.  The  buses  that  the  VTC  uses  for  transporting  school  children  do  not  meet 
the  regular  standards  required  for  a  school  bus.  There  are  no  flashing  lights  and 
the  only  markings  that  labels  it  as  a  school  bus  is  a  small  sign  on  the  rear  saving, 
•*CAI;TI0N— SCHOOL  CHILDREN."  These  same  buses  are  used  for  every- 
day  transportation  .  .  .  3(^5  days  a  year.  This  caution  sign  can  be  seen  at  any 
time  during  that  period  (in  other  words,  the  signs  are  not  removable).  The  city 
officials  have  said  publically  that  in  onler  to  avoid  traffic  jams,  it  is  not  neces- 
sary to  stop  for  ^hrK>l  buses  that  are  loading  or  unloading  children.  Since  when 
is  time  and  smooth  traffic  more  important  than  the  lives  of  our  children? 

Dr.  Stolee.  who  drew  up  the  desegregation  plan  for  Norfolk.  waH  brought 
hen»  from  Miami,  Florida,  by  the  NAACP.  He  testified  on  the  witness  stand  that 
he  had  no  background  in  school  planning.  WTien  asked  if  he  had  ever  seen  our 
schools  or  visited  in  our  communities,  he  said  no.  Tlie  plan  was  drawn  up  hy 
the  use  of  city  maps  and  charts.  Knowing  this,  the  court  approved  the  plan. 
My  question  is  rhis,  would  you  or  I  ask  Dr.  Stolee  to  draw  up  blue  prints  for  a 
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new  home  that  you  or  I  misrht  move  into.  The  answer  is  definitelv  no.  Then 
hP^Io^Hn.^  f  "T^*^"^^      the  court?  Are  not  children  more  importunt  than 
IhatTisC'r^u'^^^^^  ""^'^'"^  '''''       ^'^'^^  ^^'-^ 

December  VJtl  we  had  lost  7,500  students  fmm  our  school  system, 

iinmoTwf  '^^7  "^^"^  ^"''^  ^»^^n  ^^eir  children  and  g'-e  back 

home.  There  are  many  \a^T  families  requesting  orders  awav  from  the  s^orfolk 

llavinj'w^^^^^^        '""'^      ^''^'^  ^^^^'^^  «^  selling  theTrhor'efan^ 

Many  children  who  are  l)eing  bused  eonie  from  low  income  fanii  •(>s 
black  and  vv^ite  alike.  The  Xegn>  children  being  sent  To  an  coming 

of^'JLm^^vni  ..f«^'«^^^^  ^^^^^  4  to  6  in  number  per  family.  Some 

of  them  will  SDentt  $50.00  per  month  for  bus  tickets.  How  can  they  meet  these 
hnll?^'**'  continue  to  properly  feed  and  clothe  their  children?  If  thev  are 
hungry  and  cold  how  can  they  possibly  learn?  Is  this  not  doing  more  harm' than 
staying  in  the  .schools  clo.ser  to  home? 

AfaT!l^^/*K^  jrovernment  proWded  Navy  housing  that  is  busing  all  32  grades, 
thP  ^''^'^  ^^"^'^  '""^t^ry  families  m.  vinrinto 

1  ffi  *  ^^^.u^^^  unaware  of  the  busing  situation.  They  are  linding  it 
h  >nr  «I  '1'^^  .^^^1.?:^^^^  expense  of  buying  bus  tickets.  This  particular  Navy 
hous  ng  is  ahno.^t  within  shouting  distance  of  an  elementary  school  and  aoDroxi- 
nmtely  one  mile  from  a  junior  high  school.  ^  approxi 

^^^^  ""^^^^  children  to  use  as  a  means  to  get  to  and 
from  school  I  say  this  because  of  the  many  incidents  that  have  occnrfed.  Ther- 
^nlTL  ^^n^Wv^""^.?'  glials  molested,  and  many  other  smaller  crimes  com- 

So  T^'rni!^  «?  n^^^  ^^""^       '^'^''^'^  I'^^^'^"^  "^^^^  ^^^^  happening.  In 

the  Larchmont  area,  an  eight  year  old  girl  was  molested  on  a  1ms  and  nothing 
was  drne      stop  it.  The  girls  in  that  area  must  now  wear  slacks  to  sSiool  I 
personally  know  parents  who  have  called  the  school  hoard  to  report  injuries  and 
^'i^  ^Ve  do  not  want  r  fsch^l 

nnr  iJ^f  "^"^V^^^l^l J,      ^^^^^  ^'^^  ^omc  to  make  it  public.  Most  of 

our  fii^t,  second,  and  third  graders  will  be  riding  buses.  I  do  think  the  men  who 
make  the  aws  should  consider  their  safety  as  well  as  their  civil  rights 
^Mnf  n  f  1"'  ?  prominent  Norfolk  dentist,  was  involved  in  an  automobile  accident 
With  a  pedestrian  in  a  high  crime  residential  area  of  Norfolk.  While  attempting 
^^^.^"^.u'"  f<>  *he  injured  girl,  he  was  attacked  by  a  group  of  teenagers 

tn^LnZ  h«/*M  '  occurre-'  Norfolk  Police  Chief  Staylor  issued  a  statement 
Indicating  that  these  were  high  crime  areas.  The  public  should  star  out  of  them 
,  "\Sht  completely  and  should  go  in  them  only  when  absolutely  nece.s<sary  during 
daylight  hoars.  This  particular  area  happened  to  be  a  Negro  area. 

I  said  earlier  in  this  letter  that  I  am  not  opposed  to  equal  rights  for  Negroes 
and  this  is  very  true.  But,  as  a  father,  how  can  I  permit  my  children  to  be  in 
areas  like  these  ,  ,  .  no  matter  what  color  occupies  them' 
*u  .^^^'^  enclosed  some  articles  that  may  he  of  interest  to  vou.*  You  will  note 
that  Norv  ew  and  Tucker  have  now  been  paired.  Norview  is  a  totallv  integrated 
residential  area.  My  wife  graduated  from  Norview  High  School  in'l964  and  it 
was  in^rated  then.  Two-hundred  of  the  students  being  bused  to  Tucker  are 
Negro.  The  parents  of  these  children  worked  long  and  hard  to  move  their  families 
out  of  the  ghetto  areas  of  the  city.  Now  look  what  is  happening  to  them.  Does 
this  make  any  sense  to  you?  Why  replace  black  with  black?  Who  is  deprived  of  a 
duality  education?  ' 

The  Civil  Rights  Movement  began  because  Negro  p"  nts  wanted  their  chil- 
dren to  attend  the  school  closer  to  home— not  to  be  h^  past  other  schools  to 
reach  the  school  they  attend.  In  balancing  the  schools,  \  .e  cou'^s  have  strips 
each  and  every  child  of  the  BIGHT  that  the  Negroes  originally  wanted. 
T  ii^^^  the  children  will  bear  the  greatest  burden  caused  by  busing.  Although 
I  did  not  attend  school  under  a  court  ordered  busing  plan,  mv  childhood  was 
similar  to  what  these  children  will  experience.  At  the  age  of  18,  I  had  moved 


•The  articles  referred  to  are  retained  in  the  committee's  flies. 
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approximately  28  times  and  attended  11  schools.  Due  to  the  difference  in  agep 
of  my  older  brothers  and  sisters.  I  attended  school  alone.  I  wish  to  see  that  these 
do  not  happen  to  my  children. 

Before  closing  this  letter,  I  feel  that  I  must  say  something  about  the  re- 
sponses that  I  have  received  in  answer  to  the  letters  that  1  have  written. 
Since  July  of  1^71  I  have  written  approximately  300  lette-^  to  various  Senators 
and  Representatives.  To  date  I  hav*  received  approximat  1  replies.  In  all  of 
my  letters  I  have  basically  asked  the  question  of  how  will  bu^  ,  profit  me  and  my 
family,  and  is  he  in  favor  of  busing.  I  have  never  recei\e<l  m  answer  to  the 
first  pert  of  the  above  sentence.  To  th  )  second  part,  I  received  such  au^wers 
as  'THANK  YOU  FOR  WRITING",  VLL  TAKE  IT  INTO  CONSIDERA- 
TION, and  other  statements  that  put  them  on  the  "fence".  I  have  been  told 
that  because  I  am  not  from  his  (the  person  Ive  written  to)  district/state 
iind  not  a  wter  from  his  district /state,  he  would  forward  my  mail  to  my 
congrei  nan.  The  decision  that  a  congressman  makes  Oii  this  busing  issue  will 
not  only  affect  the  \X)ters  in  his  district/state  but  all  the  children  and  par- 
ents ;n  America.  WHEN  I  WRITE  TO  THEM  CONCERNING  BUSING,  I 
EXPECT  THEM  TO  ANSWER  MY  QUESTIONS  BECAUSE  IT  IS  THEIR 
DUTY  TO  ANSWER  THEM.  IF  I  WANT  TO  WRITE  TO  MY  REPRESENTA- 
TIVES AND  SENATORS,  I  KNOW  THEIR  NAMES  AND  ADDRESSES.  Is 
there  any  way  of  getting  this  corrected? 

I  have  always  considered  my&elf  as  a  law  abiding  citizen,  but,  I  will  not 
permit  the  Federal  Government  to  come  into  my  home  and  control  my  chil- 
dren. My  children  were  given  to  me  and  my  wife  by  someone  far  superior  to 
the  Federal  Government  (and  that  includes  the  Supremo  Court).  God  chose  me 
to  be  the  father  of  my  children.  He  entrusted  me  with  the  responsibilities  of 
providing  food,  clothing,  shelter,  love,  education,  religious  instructions,  etc.  NO 
ONE  is  going  to  deprive  me  of  these  pleasures. 

Richard  E.  Grisham. 

^     ^     .  Norfolk,  Va.,  February  29, 1912. 

To  whom  it  may  concern  regarding  massive  busing  in  Norfolk,  Va. ; 

For  10  years,  Norfolk,  Va.,  has  been  in  court  regarding  integration.  In  that 
10  years  (due  to  constant  court  orders  and  changes)  our  school  svstem  has  been 
virtually  destroyed.  7,500  pupils  left  the  Norfolk  school  system  and  with  them 
7,000  P.T.A.  members  who  volunteered  many  hours  to  work  in  the  schools. 

Seven  and  eight  years  ago,  children  in  the  school  my  children  attended  were 
top  readers  a  few  exceptions.  Now,  in  the  same  school,  workers  are  beg- 
ging for  Mothers  to  volunteer  for  reading  programs,  since  the  children  can't 
read.  I  W  this  appalling  with  all  the  funds  being  poured  into  the  schools  and 
the  teaching  level  just  going  dov\n.  I  feel  it's  time  to  call  a  halt  until  we  can 
upgrade  the  education  of  our  children. 

My  son  has  an  I.Q.  in  the  top  10%  and  should  be  working  well  in  school, 
litowever,  he  finds  no  motivation.  For  2  years  of  Jr.  High  School  he  was  in  a 
class  of  75  for  history  without  a  classroom  (the  class  met  in  the  auditorium)— 
not  much  incentive  to  excell  there.  He  was  in  band  for  4  vears  and  last  year 
(due  to  coui-*.  order  and  graduation  to  High  School)  the  band  lost  a  large 
number  of  experienced  players.  This  left  4  year  band  members  playing  down 
to  2  year  levels— not  much  incentive  to  cV)ntinue  when  vou're  practically  thrown 
back  two  years.  This  boy's  interest  in  school  fell  until  I  was  really  alarmed. 
The  school  counselor  and  a  private  Psydiiatrist  agreed  he  could  not  cope  with 
the  year  to  year  changes  for  three  years  of  High  School.  At  their  suggestion 
and  much  concern  on  my  part,  I  put  him  in  a  private  school.  His  grades  are  all 
up— math  excelling.  He  is  making  95  to  iOO  usually  on  Algebra  and  Geometry 
and  was  making  "D's'*  in  Algebra  in  public  school. 

There  is  no  tuition  grant  and  no  Champun  funds  available  to  me  for  this 
expense  for  three  years,  although  the  Dr.  said  I  had  no  alternative.  I  am  a 
Navy  widow  with  one  son  in  college  and  I  certainly  don't  need  a  total  of  $3,000 
bill  for  three  years  of  high  school  while  I  am  taxed  to  support  public  schools. 
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What  alternative  do  I  have?  Should  I  just  sit  and  see  the  boy  stop  sch^l  or 
fail  apart  with  nerves? 

If  I  could  vote  "NO"  today,  I  would  vote  "Xo"  to  any  federal  funds  for  pub- 
lic education,  until  we  get  back  to  the  business  of  teaching! 

Mary  Anx  Sweeney.. 

1881  Bbookwood  Road, 

/T/.  Tiri.     T*  ir    rr  Norfolk,  Fa.,  February  28, 1972. 

To  Whom  It  May  Concern: 

On  Octol)er  8, 1971,  my  son  Jeff,  a?ed  14  was  assaulted  by  three  bo/s  from  a  dis- 
tant neighborhood  as  he  left  the  school  building. 

I  was  waiting  for  him  in  the  driveway  of  the  school  and  when  he  came  to  my 
car  his  face  was  bleeding  and  swollen;  he  told  me  he  could  not  remember  what 
had  happened.  I  took  him  to  the  doctor  immediately.  He  was  treatrj  at  DePaul 
Hospital  and  kept  there  under  obser\'ation  overnight  At  8  p,m.  on  the  night  of 
him  thought  a  classmate  had  asked  him  if  he  could  help 

From  2  p.m.  until  8  p.m.  I  did  not  know  just  what  had  happened  to  my  child, 
I  called  his  classmate  and  he  told  me  that  the  three  large  boys  had  approached 
my  child  by  the  bicycle  rack  at  school  and  had  asked  for  a  dime.  When  Jeff  told 
them  he  did  not  have  it  they  hit  him  and  ran. 

This  is  the  second  time  that  such  an  Incident  has  happened  in  my  family  a  year 
ago  my  oldest  son  was  threatened  because  he  refused  to  give  a  boy  a  dollar  which 
had  been  returned  to  him  in  gym  class  for  his  lock.  This  occurred  at  Norview  Hiirh 
School.  Jpff,  my  younger  son  is  a  student  at  Azalea  Gardens  Junior  High  Schoi 

In  closing  let  me  add  that  several  of  my  friends^  children  have  been  assaulteu 
and  molested  since  the  courts  ruling  on  busing  has  brought  children  of  different 
neighborhoods  and  environments  on  our  society.  It  is  sincere  hope  and  desire  that 
this  letter  will  remedy  this  unsuccessful  means  of  desegregatioa 
Very  truly  yours, 

Mrs.  RoBEBT  E.  Ornoff. 


Into  the  Bus,  OflF  the  Bus.  Into  the  Bus,  Off  the  Bus- 
Man,  What  an  Education! 
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I  think  the  above  cartoons  best  explain  the  busing  of  stud'^nts  in  this  country. 
The  schools  don't  want  the  student  and  neither  do  the  courts.  Luckily  we  have 
parents  that  do  and  are  concerned  about  the  welfare  of  their  children.  The  gov- 
ernment is  tossing  them  around  as  if  they  were  balls  in  a  t)asket ;  as  if  the  gov- 
ernment is  afraid  the  imrents  don*t  know  how  to  get  their  children  educated.  The 
leaders  of  this  country  sure  don't, 

I've  talked  to  many  r)arenta,  black  and  white,  neither  of  them  like«  to  have  their 
children  Iniseu,  Where  is  it  getting  our  children???????  \o  where  but  a  bus  ride 
every  day.  The  things  that  well  adjusted  students  have  to  cope  with  every  day  is 
terrible.  The  insults,  assaults,  beatings  and  plain  harassment  that  the  children 
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put  up  with  is  atrocious.  My  children  &re  becoming  nervous  wrecks  because  they 
have  had  these  thing  happen  to  them.  The.se  are  the  future  leaders  of  our  country 
you  are  dealing  with. 

No  parent  enjoys  sending  his  child  across  town  by  bus  to  attend  school.  Yet  our 
Governors,  Congressmen,  Representatives  and  Senators  send  their  children  to 
private  schools.  Everyone  cannot  afford  this. 

I  suggest  you  attend  the  schools  for  a  day,  talk  to  the  parents,  lend  a  listening 
ear.  I  believe  the  iieople  of  this  nation  know  what  is  best  for  their  children. 

Please  release  the  LENT  AMENDMENT !!!!!!  A  great  many  Americans  will 
be  ever  grateful. 

A  white  student  cannot  even  walk  through  the  halls  of  the  school  without 
having  a  group  of  white  students  walk  with  him  for  fear  of  being  assaulted  by 
a  black  student.  Tlie  white  student  cannot  even  go  to  the  bathroom  without  the 
fear  of  being  assaulted  by  a  black  student  while  he  is  in  there.  This  is  no 
way  for  a  school  to  be.  The  students  are  living  in  a  constant  fear  throughout 
their  day  in  school.  My  children  are  starting  to  crack  under  the  stress  and 
strain  of  this  daily  procedure ;  could  you  take  the  strain  they  are  in  contact 
with  every  day? 

My  son  was  accused  of  hitting  a  black  student  on  the  head  during  a  fight  in  a 
clasaroom.  He  was  no  where  around  when  this  blame  was  put  on  him.  It  was 
over  a  few  words  that  was  written  on  the  wall  in  the  boys'  bathroom.  "Nigger 
go  home  where  you  came  from.'*  Who  wrote  this?  Black  or  white?  No  one  knows 
for  sure.  It  could  have  very  well  been  written  by  a  Black  student  so  that  they  f 
could  have  reason  to  retaliate  and  have  something  to  cause  fights  for,  which  ^ 
there  were  some  and  the  police  and  youth  bureau  were  called  into  the  school. 
Consequen^y,  he  has  stated  he  doesn't  want  to  attend  school  now.  But  I  make  \ 
sure  he  goes  to  school  every  day  with  an  upset  stomach.  Should  a  student  be  ] 
put  under  such  a  stress  and  strain  just  to  attain  and  get  an  education?  I  myself  ? 
am  under  a  terrific  strain  wondering  what  is  going  to  happen  to  him  in  school 
each  and  every  day.  My  child  attends  Ruffner.  See  attached  article.  < 

Something  has  to  be  done  about  the  busing  in  thi.T  nation.  The  only  way  it  ; 
will  be  resolved  will  to  be  a  Constitutional  Amendment.  We  cannot  let  the  courts  : 
rule  our  schools.  This  is  how  the  Communists  started  taking  over  in  Hungary.  1 
I  do  not  believe,  as  you  can  see  by  reading  articles  in  the  newspaper  if  vou  do  I 
at  all,  that  this  is  what  the  people  want. 

SO  PLEASE  RELEASE  THE  LENT  AMENDMENT  SO  THAT  IT  CAN  * 
BECC>ME  LAW. 

A  citissen  who  is  greatly  concerned  for  her  children's  future  and  others  as  well.  i 
A  concerned  parent  of  "LET  TOUR  VOICE  BE  HEARD."  ' 

  Mrs.  John  Reith.  ' 

[Feb.  12, 1972] 


Two  Schools  Call  Police  for  Fights 


Police  were  called  to  schools  in  Norfolk  and  Chesapeake  Thursday  and  Fridav  ! 

to  investigate  trouble  between  black  and  white  students.  *  - 

At  Ruffner  Junior  High  in  Norfolk,  Principal  Eari  S.  Braxton  said  the  ^ 

trouble  began  Thursday  when  black  students  found  offensive  signs  in  two  rest  ! 

rooms.  i 

The  blacks  began  to  push  white  students  around,  Braxton  said,  and  a  rumor 
circulated  that  blacks  were  going  to  **work  over"  white  girls  Friday 

Braxton  called  the  police,  who  questioned  a  number  of  students.  Toiith  Bureau 
Capt.  D.  M.  Blair  said  Friday  that  the  questioning  was  continuing. 

Braxton  said  that  approximately  50  students  stayed  out  of  school  Fridav 
as  a  r^ult  of  the  unpleasantness  and  the  rumor,  and  that  ''perhaps  a  dozen, 
some  of  them  opportunists,'*  left  school  early.  u  ^  , 

"We  do  not  expect  a  reoccurrenco  of  this  Monday.  I  told  them  todav  there 
will  be  no  suspension?,  only  expulsions,  for  troublemakers  of  any  color,"  Braxton 
said. 

I"  ^^r^^*^^/-  ^^^^         School,  a  fight  started  between  blacks 

arrests  we^^^  classes  began  for  the  day.  Police  were  called  in  but  no 

K«n^^!!2*m?^^^i^  linked  the  trouble  with  outsiders  who  roamed  the  halls  of  the 
building  Thursday  creating  a  disturbance. 
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NOBFOLKt  Va. 

This  morning  February  29. 1072.  our  10  year  old  son  Richard  Alan  Doyle  was 
standing  at  thv  bus  stop  on  Sb(»re  DriMe  at  the  <'ntranct*  of  the  Del  Mar  Trailer 
Tark.  He  was  waiting  for  the  bus  to  take  him  to  LilK*rty  Park  Scho(^,  niiicli 
is  quite  a  distance  from  here,  but  we  were  forced  to  send  him  there,  when  this 
l)using  law  was  passed.  While  he  was  standing  there  waiting,  three  other  Vir- 
ginia Tra'^sit  Buses  imssed  by  carrying  children  to  tlie  Lake  Taylor  schooLs. 
When  the  last  of  tliese  three  buses  iwssied  by,  one  of  the  persons  on  the  bus 
leaned  out  the  window  and  threw  an  object  (which  ue  assume  was  a  rock),  at 
onr  son  and  hit  him  on  the  right  side  of  the  forehead  about  2  inches  aliore 
his  eye.  He  came  home  crying  with  blo<K]  running  down  the  side  of  his  face. 
After  we  cleaned  him  up  and  dressed  tne  cut  on  his  head,  we  tel^^umeci  the  police 
and  an  officer  came  out  and  made  out  an  accident  r^rt. 

We  then  phoned  the  bus  company  and  told  them  alwnt  it.  We  were  informed 
by  them  that  there  ^vas  nothing  that  coiMd  be  done,  that  they  had  no  way  of 
knowing  which  bus  it  might  have  been. 

We  then  called  the  principal  of  the  Liberty  Park  School  and  told  tliem  about 
what  had  liappened.  We  requested  that  they  make  whatever  arrangements  were 
necessary  to  transfer  Richard  from  the  Liberty  Park  School  to  the  Ijittle  Creek 
Elementary  School  whic-fa  Is  the  school  in  this  area  where  Richard  was  enrolled 
when  we  first  moved  to  this  area,  and  where  he  attended  until  this  stupid  un- 
constitutional busing  law  was  passed.  We  were  told  that  wv  had  tx)  speak  to  Mr. 
Williams  at  the  pupil  personnel  office,  and  get  an  OK  froni  him  for  the  transfer. 
Mr.  Williams  told  us  we  had  to  call  Dr..  Ray  at  tlie  school  l>oanl  office  who  told 
us  tnere  was  nothing  he  could  do  because  he  was  under  a  court  order  in  placing 
the  children  where  they  had  been  placed  in  the  schools. 

We  informed  each  place  we  called  and  each  person  we  spoke  to  that  we  have 
no  intention  of  allowing  our  son  to  catch  another  bus  or  even  returning  to 
school  until  "his  transfer  to  Little  Creek  School  is  approved  and  he  is  allowed 
to  return  to  onr  own  neighborhood  school,  and  we  intend  to  stick  by  this  decision 
we  have  made. 

Clarbnce  Doyle. 
Evelyn  Doyle. 


XOBFOLK,  Va. 

Emamtel  Celler. 

Chairman,  Judiciary  Committee. 

Dear  Mr.  Cei.t^:  Enclosed  are  statements  from  individuals  in  Norfolk,  Va. 
*'I>et  Your  Voice  Be  Heard"  is  a  group  of  hou.<;ewives  who  believe  in  letting  our 
Congpp.^a^nien  know  how  we  feel  on  issues. 

Our  pnr!»lenis  are  lK»ing  solve<l  by  judicial  decree  rather  than  legislative  ac- 
tion. We  Itelieve  the  American  System  calls  for  action  by  Congress.  Then  it  is 
up  to  the  iieoi)le  to  react  to  the  actions. 

The  stoo*  of  Norfolk,  Virginia  in  the  busing  crisis  is  weU  docimiented  in  rtP- 
ficial  records  and  public  statements. 

In  the  three  years  of  busing  we  have  lost  7000  of  our  public  school  iwpula- 
tion.  At  present  families  are  planning  their  future  stay  in  Norfolk  according 
to  the  prospects  of  their  children's  school  assignments. 

We  pray  for  your  support  for  the  amendment  to  the  Constitution  so  that  our 
sch(M>ls  c*an  be  orpmizeil  with  education  as  their  primary  objective  rather  than 
racial  balance. 

Thank  you. 

Kathryn  Goo, 
President,  "Let  Your  Voice  Be  Heard". ^ 


Norfolk,  Va.,  February  29, 197B. 

Dear  Sirs  ;  I  am  against  busing  because  I  resent  our  nation's  leaders.  Senators, 
Congressmen,  and  .Tudge.s,  using  my  child,  and  my  neighlwr's  chl'd,  for  their 
(mil  politic;il  end.  When  I  see  these  men  sending  their  own  children  and  grand- 
children to  schools  when  their  race  is  in  the  minority  (Washington.  D.C.  pub- 
lic schools  would  do),  only  then  will  1  l)olieve  they  are  sincere. 

I  feel  we  nrv  being  use<l  liy  thi»  Federal,  State  and  City  Governments  who 
iiniMwcf  vco*  heavy  tax  btmlens  <m  us  which  we  meekly  pay.  The  only  thing  we 
ask  in  return  is  to  be  able  to  send  onr  children  to  the  .school  nearest  our  home, 
if  we  want  to. 
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Doesn't  the  middle  class  taxpayer  have  any  civil  rights??  If  I  could  use 
what  we  pay  in  taxes  for  private  school  I  could  very  easilv  send  mv  children 
to  the  lK»>;t  private  school  in  our  are?».  Think  about  tLatll'l  know  I  do, 

Mrs,  WaB*--N  P,  Davis. 

Chaiman  Cfxler.  I  also  insert  at  this  point  a  letter  from  Mrs. 
'  Evelyn  Brandt,  legislative  chairman,  Pasadena  Branch,  American 
Association  of  Univei-sity  Women,  April  13, 1072. 

A  letter  fi'om  Hon.  I^ester  Maddox,  Lieutenant  Governor,  State  of 
Georgia,  dated  April  6. 1972. 

A  letter  to  Members  of  Con^^ress  from  Paul  Jennings,  president, 
International  Union  of  P^lcctrical  Radio,  and  Machine  Sorters,  en- 
closing statement  entitled,  "lUE  and  the  School  Busing  Issue." 

A  statement  of  Manuel  Munoz,  cochairman,  Lincoln  Park  National 
Action  Group,  Chapter  No.  124,  Detroit,  Mich. 

A  letter  front  Daniel  O'Rourke,  executive  director.  Human  Rights 
Commission,  Worcester,  Mass.,  dated  April  19,  1972,  to  Chairman 
Emanuel  Celler. 

Finalh%  a  letter  from  Charles  J.  Jeffrey,  Jr.,  editor,  Oklahoma 
Eagle,  Tulsa,  Okla.,  dated  March  16,  1972,  to  Chairman  Celler. 

Amesicak  Association  of  UyfivEEsmr  Women, 

Pasadena  Bbanch, 

„     „  ^  Canada,  Calif April  13, 1972. 

Hon.  Emanuel  Cellcs, 

Chairman.  Subcommittee  No.  5,  Committee  on  the  Judiciary, 
U.S.  House  of  Representatives, 
Washington,  D.C. 

Deab  Congbessman  Celleb:  Pasadena  Branch,  American  Association  of  Uni- 
versity Women  voted  April  8  to  support  the  stand  of  the  Association  LegislaHve 
Program  Committee  that  "AAUW  opposes  all  measures  (legislative  or  constitu- 
tional amendment)  designe<l  to  prevent  the  use  of  busing  as  one  of  several 
ways  to  achieve  integrated  schools**. 

We  reiieat  that  ''AAUW  has  n  long-standing  commitment  to  quality  education 
for  nll»  to  equal  educational  opportunity,  to  a  unified  societv,  and  to  the  positive 
advancement  of  the  rights  of  the  individual  under  the  U.S.  Constitution" 

Pasadena  is  the  scene  of  a  court-ordered  school  busing  pl.m.  The  busing  was 
(•ontrov(  rsialt  as  it  took  some  children  away  from  their  neighborhood  for  half 
of  their  elementary  school  years.  Emotional  racial  issues  were  also  involved. 
Some  i»rent«  moved  from  the  district  or  enrolled  their  children  in  private 
s<-bools.  But  a  recall  of  .school  iM>ard  members  who  sni>ported  :he  integration 
plan  was  defeated  only  one  month  after  the  plan  had  l)egun  to  operate.  And 
now.  near  the  end  of  the  .second  integrated  .school  year,  there  are  parents  and 
school  officials  who  feel  that  gains  have  lieen  made. 
Sincerely. 

Mra.  Evelyn  Bbandt, 
Legislative  Chairman. 


Office  of  Lieutenant  Govern<», 

Atfanta,  Oa.,  April  G.  1072. 

Hon,  Exf  amtl  Celler. 
Member  of  Congress, 
HoUhC  Office  Huilding. 
Washington,  D.C. 

Dear  Conomf^sm an  Cem.er  :  It  is  my  sincere  hope  that  after  stndving  President 
.Nixon's  proposed  legislation  on  busing,  you  will  vote  to  defeat  this  double- 
standard  and  unconstitutional  legislation  unless  and  until  it  is  amended  to  assure 
all  Americans  ''freedom  of  choice"  and  freedom  from  forced  Imsing.  rather  than 
merely  giving  these  constitutional  rights  by  law  to  some  Americans. 

The  President's  proposed  legislation  is  cruel,  criminal  and  unconstitutional. 
For  over  three  years,  the  President  has  allowed  the  Department  of  H.B.W.  and 
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the  Department  of  Jnstice,  and  through  their  relentless  efforts,  the  federal 
courts^  to  deny  more  "freedom  of  choicest  and  to  bring  about  more  busing  of 
children  and  destruction  of  neighborhood  schools  than  during  all  the  previous 
glorious  history  of  this  great  nation. 

President  Nixon^s  proposal  would,  by  law,  continue  the  chaos,  strife,  and  dis- 
order in  education  and  the  loss  of  freedom  to  millions  which  have  resulted 
from  the  federal  tyranny  which  has  placed  a  federal  police  state  over  much 
of  public  education.  For  all  others,  he  is  asking  that  they  not  be  given  the  fate 
of  the  helpless  and  innocent  victims  already  subjected  to  this  tyranny  by  our 
national  government 

One  thing  we  can  all  agree  on  is  that  the  U.S.  Constitution  prohibits  any  law 
\vhich  would  treat  one  group  of  citissens  different  from  any  other  groups  of  citi- 
asens.  Yet,  what  the  President  proposes  and  wants  passed  into  law  would  con- 
tinue to  force  criminal  and  illegal  busing  upon  some  citizens  while  making  illegal 
"more**  busing  of  others  who  are  not  already  victims. 

Whether  a  CJongressman  is  for  or  against  forced  busing,  every  Congressman 
knows  that  any  law  netting  up  double  standards  for  the  treatment  of  citizens  of 
this  country  would  be  in  violation  of  the  U.S.  Constitution.  Therefore,  I  urge  you 
again  to  vote  against  the  President's  proposal  until  it  is  amended  and  made 
constitutional  by  providing  "freedom  of  choice**  and  freedom  from  forced  busing 
to  all  Americans. 

•Further,  the  President's  proposal  to  help  in  the  area  of  education  by  spending 
$2.5  billion  for  bricks  and  mortar  in  urban  areas  is  not,  in  itselt  the  answer. 
$2.5  billion  in  bricks  and  mortar  will  do  no  more  to  right  the  criminal  wrongs  and 
defeat  the  destructive  forces  in  public  education  than  will  $7.5  billion  to  buy  us 
a  cowardly  peace  in  Vietnam  by  election  day,  or  will  billions  of  dollars  to  restore 
law  and  order  in  this  country. 

The  idea  that  we  can  solve  our  school  problems,  our  crime  and  drug  problems 
and  even  our  moral  problems  with  dollars  alone,  is  nothing  more  or  less  than 
foolish  and  wrong. 

The  only  real  solution  to  righting  many  of  the  wrongs  in  public  education  is 
to  remove  the  federal  police  state  from  over  public  education  and  return  the  chil- 
dren, their  teachers  and  education  to  the  control  of  the  children's  parents  and  the 
local  boards  of  education. 

I  trust  that  3'ou  will  make  every  effort  to  see  that  every  citizen  is  given  equal 
protection  under  the  Constitution.  The  proposal  by  President  Nixon  for  public 
education  is  a  denial  of  equal  protection  under  the  law. 
Very  sincerely, 

Lbsteb  Maddox, 
Lieutenant  Oovemor, 


International  Union  of  Electbical,  Radio  and  Machine  Workebs, 

Washington,  D,V„  April  13, 1972. 

To  Meml)ers  of  Congress : 

As  President  of  lUE  and  as  a  citizen,  I  opi>ose  any  Con.stitutional  amendment 
to  prohibit  school  busing.  I  optM)se  the  President's  two  ant! -busing  proposals.  I 
supiM)rt  all  measures  and  expenditures  to  achieve  enuality  and  integracion  in  the 
sciiools  and  in  society.,  MTiere  busing  is  needed  for  those  objectives,  I  sujiport 
busing. 

A  *«ore  detailed  statement  on  the  issue  is  enclose^i  v^ur  consideration  of  these 
views  is  requested.  Your  oi)i)osition  to  pending  legislnti\e  proposals,  including 
tlio  constitutional  amendment,  against  school  busing  is  urged. 
Sincerely, 

Paul  Jennings,  PreMent, 
lUB  AN»  THE  School  Busing  Issun 

B.V  its  Con-stitution,  Convention  resolutions  a«d  membership  actions,  lUE  has 
a  Ann  commitment  to  full  citizenship  for  all. 

Our  Constitution  states  "that  the  preservation  of  our  freedom  and  the  advance- 
ment of  our  economic,  well  lieing  require  that  our  democrntic  institutions  and 
(rtir  civil  rights  and  lil»erties  lie  preserved,  strengthened  nnd  extende<l  .  . 

In  lft54,  the  year  the  Supreme  (^ourt  outlawed  school  segregation,  the  lUE 
(Convention  iminted  out :  "We  will  never  l>e  able  to  protect  and  improve  our  stand- 
ards  as  workers  unless  we  eliminate  those  artificial  barriers  that  divide  us." 
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i.,,^'*"!,'?^'"'*'*'  commitment  and  because  a  divided  society  can  onlT 

sistann,?"  '""1  ""ti-cl'^"  rights  tactics  as  "massive  re- 

Mstanci*  ami  freedomuf choice.' 

life^' fl!!.?'Xp'' h«  vl''"^''^  integration  in  other  areas  of  American 

i,r  rn  L  -^'^'  f  recojaiized  that  the  achievement  of  these  ends^ven  within 
iho  ni  n";^'ll"'L^"'''  '^^'^^  Action  Conference  on  "The  Impact  of 

the  Civil  Bights  Revolution  on  the  White  Union  Member"  was  arattempt  to 

This "l^^^^^^^  H  pte" i*^'* "  «^  ^^""^^-^     mcial  matter 

fh.  « V  *  equality  and  integration  has  moved  to  a  new  IpvpI 

^r,^hT^  ^Ji^.,"^":*"-  P'""  "^"^  educational  opp^rtunitv 

through  ntegrat ion  has  been  clouded  by  the  questions  of  whether  and  to  what 
degree  school  basing  shall  be  i>ermitted.  to  w  hat 

«v.^^"?  busing  is  generally  unpopular  compared  to  alternative  ways  of  gettine 
children  to  school,  it  has  sen  ed  as  a  rally  point  for  opponents  of  biding  and  fo? 
opponents  of  integration.  In  i^sponse  to  their  outories  Presid«it  i«xon  has  o^^^ 
fered  a  program  he  describes  as  an  answer  to  the  question:  "How  we  end 
segregation  m  a  '.vay  that  does  not  result  in  more  busing?"  The  program  (^nsfsts 

(1)  An  Equal  Educational  Opportunities  Act  that  would  "require"  equal 
educational  opportunity-as  is  already  required  by  the  Constitution-while  im- 
^rii^'^lMni^^  T  achieve  it.  This  proposal  also  would  snift 
around       billion  in  funds  to  give  more  money  to  ghetto  schools.  Taken  in  toto, 

he  measure  wou  d  move  the  nation  backward  toward  Jim  Crow.  It  would  revive 
the  seimrate  but  equal  concept  of  the  outlawed  and  discredited  Plessy-Feriru- 
son  decision.  '  ® 

(2)  A  Student  Transiwrtation  Moratorium  Act  to  provide  a  temporarr— and 
unconstitutional-ban  on  new  busing  orders  that  would  expire  either  when  the 
above  law  was  passed  or  on  July  1. 1973,  whichever  came  first 

»^    ?^  f^^""  }^^^  endorsed  the  idea  of  a  constitutional  amend- 

ment to  ban  busing.  He  has  said  the  amendment  idea  "deserves  a  thoroueh 

ment  is  that  "it  takes  too  long/'  His  proposals  would  buy  time  for  such  an  amend- 

Mr.  Nixon,  an  advocate  of  law  and  order,  is  resorting  to  lawlessness  for  politi- 
cal expediency.  To  be  sure,  he  has  not  proposed  to  prevent  busing  alreadv  in 
operation  On  his  instructions,  however,  the  Justice  Department  is  serfcing  to 
H  ^^.  'r*"?.^"^!"-  ^'"^       President  would  ban  future  orders  even 

though  these.  1  ke  all  such  steps,  are  in  response  to  suits  brought  by  parents 
whose  children  have  been  denied  their  constitutional  rights. 

Governor  Bob  Scott  of  North  Carolina  said,  **1  think  the  President  is  exercis- 
ing poor  leadersh  ip . , 

That  is  an  understatement 

By  failing  to  assert  leadership,  the  President  has  helped  make  busing  a 
major  controversy. 

In  March  1970  he  issued  a  statement  pledging  to  abide  by  Supreme  Court 
nilinp  on  school  desegregation  and  promising  a  $1,5  billion  proposal  to  Congress 
for  improving  education  in  racially-impacted  areas,  North  and  South,  and  for 
assisting  school  districts  in  meeting  special  problems  incident  to  court-ordered 
desegregation  -  When  he  submitted  his  bill,  it  was  in  a  form  that  permitted 
the  use  of  these  funds  for  busing.  In  the  years  since,  while  the  bill  has  twice 
^n  passed  in  differing  versions  (busing  and  anti-busiug)  by  the  Senate  and 
House,  Mr,  Nixon  has  steadily  moved  to  an  anti-busing  position.  It  has  seemed 
popular  to  do  so.  On  March  17,  with  the  issue  really  heated  up,  the  President 
sent  his  latest  proposals  to  Congress,  These  proposals  are  more  antbintegration 
and  anti-busing  than  anything  passed  by  either  house  or  anything  he  has  pro- 
I)Osed  before. 

The  shame  is  that  the  President  could  have  asserted  the  leaden  hip  to  keep 
the  nation  firmly  on  the  path  to  equality  and  integration.  It  might  have  involved 
political  risk,  buf  so  too  did  civil  rights  actions  of  his  three  predecessors,  in- 
cluding the  lukewarm  Eisenhowei . 

With  no  leadership  from  the  White  House,  with  the  ebbing  of  courage  among 
some  liberals  in  Congres.s,  it  is  vital  that  word  come  from  the  grass  roots,  Con- 
gref:s  must  hear  from  lUE  members  that  as  citizens  and  as  trade  unionists  we 
consider  equality  and  integration  primary  and  do  not  want  the  nation  diverted 
from  those  goals  on  less  vital  grounds. 
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There  are  several  points  especially  worth  making. 

The  courts  generally  have  not  imposed  busing  where  it  is  not  necessary  iv 
fulfill  the  Constitution.  The  Supreme  Court  has  set  reasonable  guidelines  which 
prohibit  busiug  where  other  solutions  are  available.  If  lower  courts  do  not 
follow  those  guidelines,  the  right  of  api)eal  is  open. 

Busing  is  working  where  there  is  recognition  of  the  need  for  it  and  where  it  is 
put  into  effect  with  leadership  and  good  wilh 

Senator  Walter  Mondale  sums  up  the  reality  of  busing  today :  'Twenty  million 
elementary  and  secondary  schoolchildren  are  bused.  They  rode  256,000  yellow 
buses  2.2  billion  miles  last  year.  The  annual  cost  of  busing  last  year  was  $2.5  bil 
lion.  And  40%  of  our  schoolchildren— 05%  when  those  riding  public  transi>ortatiOH 
are  included— ride  to  school  everr  day  for  reasons  that  have  nothing  at  all  to  do 
with  school  desegregation.'' 

No  one  offered  a  Constitutional  amendment  or  special  legislation  in  all  the  years 
that  black  children  were  bused  fo  maintain  segregated  schools.  No  one  now  pro- 
poses to  ban  all  busing,  only  busing  that  will  integrate  the  schools ! 

School  segregation  results  in  large  part  from  segregated  housing  patterns.  Isn't 
it  tiuieour  nation  attacked  that  situaticMi?  Subsiaies  for  the  purchase  of  homes  in 
integrated  uelghbor hoods  are  a  possible  answer.  Vigorous  enforcement  of  laws 
on  the  hooks  requiring  integration  as  a  condition  of  receivihg  federal  funds  for 
housing  r-onstr action  is  another.  Perhaps  we  should  have  a  congressional  study  of 
why  Americans  live  where  they  do,  and  what  will  induce  them  to  pick  housing  in 
cross  section  neighborhoods  more  frequently. 

There  are  integrated  urban  neighborhoods  today  in  which  housing  is  less  ex- 
pensive, convenience  is  greater,  schools  are  comparable,  services  are  Just  as  good 
and  crime  is  no  worse  than  in  all-white  suburbs.  In  these  neighboriioods,  there  is 
little  busing  or  prospect  of  busing.  Yet  few  white  families  choose  to  live  in  them. 
Something  positive  needs  to  be  done. 

We  have  a  mixed  society.  If  it  is  a  separatist  society,  it  wiU  be  unequal,  as  it  has 
been  for  100  years ...  as  South  Africa's  is. 

lUE  as  a  union  has  a  commitment.  That  commitment  is  to  equality  and  in- 
tegration. 

Letters  to  Congress  are  needed. 

The  best  persuasion  is  example.  Before  asking  lUE  brof^hers  and  sisters  to 
write  such  a  letter,  let  each  officer  and  social  action  committee  member  who 
receives  this  write  his  two  U.S.  Senators  and  his  Congressman.  Tlien  ask 
another  member  to  write  and  to  ask  a  third  person  to  write.  And  so  on. 

I  will  start  by  sending  this  message  to  each  member  of  Congress :  "As  Presi- 
dent of  IL'E  and  as  a  citisEen,  I  opiwse  the  President  s  two  hu.sing  proposals.  I 
support  all  measures  and  expenditures  to  achieve  equality  and  integration  in 
the  schools  and  in  society.  Where  busing  is  needed  for  those  objectives,  I 
support  busing." 

I  commend  to  all  lUEers  these  words  of  the  Reverend  Jesse  Jackson : 
**This  country  today  needs  jobs  or  income.  That's  what  it  needs.  It  needs 
health  care,  it  needs  medicine.  It  needs  peace  and  non racism.  Jim  Crow  is  not 
a  substitute  .  .  .  The  issue  ain't  no  more  to  save  the  Demwrats.  the  issue  is  not 
to  save  the  Republicans,  but  the  democracy  and  the  republic  are  at  stake  and 
unless  someone  rise  with  the  power  to  reconcile  black  and  white,  young  and 
old,  he  is  not  qnalifled  to  save  a  nation.  The  issue  in  1072  is  not  to  save  your 
imrty,  not  even  your  pride,  but  to  nave  the  Union." 

Paul  Jennings, 


Statement  op  Manttel  Munoz,  Cochaibuan,  Lincoln  Paek  National  Action 
Gboup,  Chapter  No.  124 

Amendment  Nine  to  the  Constitution  of  the  United  States  clearly  states:  "The 
enumeration  in  the  Constitution  of  certain  rights  shall  not  constnied  to  deny 
or  disparage  others  retain  ed  by  the  people." 

Apparently  our  courts  congress  are  illiterate.  Or  periiaps  in  their  desire 
to  garner  the  minority  vote,  they  are  blind  to  the  Constitution  they  are  sworn 
to  uphold. 

This  sounds  like  an  extremist  or  a  hysteric  as  others  like  myself  have  been 
called  oy  the  news  media  and  even  the  president.  So  be  it.  If  I  am  an  extrt«»^jist 
for  loving  niy  children,  if  I  am  a  hysteric  for  fighting  for  these  beloved  gifts  of 
Almighty  God  and  for  daring  to  stand  up  to  those  who  would  dare  deprive  these 
innocents  of  their  freedoms,  then  I  wear  the  words  "extremist"  and  "hysteric" 
with  pride. 
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Today  our  courts,  congress  and  governmental  offices  are  run  by  people  who 

are  determined  to  fori-e  their  wiws  upon  the  citizenry  of  this  great  countiT 

eJamo  iTf  T  '"^"i^  "^-^^^  ^^^eled  racists,  ilt  me^eTou  7n 

«!!L  ^  ^^""^    V^^.^  ^^^^'^  t^ay.  In  the  city  of  Detroit,  Michigan 

citrzens'^Xh^'l^^^  neighborhoods  for  our  ''oppressed^^ 

^          ?        ^^^^^^  ''^^"^  ^'"i^t  at       location  of  South  Fort 

fwLirif  "il.^"^'^*  -.^"^  ^  i°  a  white  neighborhood  white 

^ew  i/p?h^^^  ^"fri^  ^a>*  construction  of  a 

fhTio^f  fw  ^^"^^  discriminate  against  blacks.  This  despite 

Xniklin.^  hW'^^  ^Vh^.  '"^^^^  ^^'^^y  purchased  and  demolition 
or  buildings  had  begun.  Uhile  we  are  called  racist  these  children  are  in  dancer 
every  moment  they  spend  in  that  building.  ^i^iui^"  are  in  aanger 

We  are  being  i»ombarded  by  the  tact  that  so  many  of  our  senators  and  con- 
gressmen prefer  the  legislative  route  to  prohibit  forced  bussing  This  s.,unds 
j,reat  on  tho  surface  The  only  problem  is  that  the  National  As.sociation  For  Tlie 

^ffppf  uT*'"^  ""f..^^"'^  ^'""^  t»>«t  legislation  to  this 

xx  xV^>  unconstitutional.  I  cannot  recall  one  time  in  the  last  18  years  that  the 
NAACP  has  been  overturned.  I  can't  even  remember  one  of  my  representatives 
having  the  guts  to  tell  them  to  go  to  heck.  represencarn  es 

1  m^m"^  ^t^"*"  con«ressn»en  and  senators  tell  us  they  are  against  forced  bussing 
imt  they  have  given  us  no  concrete  evidence  of  this.  Their  words  are  exactly 

f  !f  Thfl^'"^'^''  V"^^'  '^I'P'  ^0  nf>t  offer  even  legisla- 

tion Jhey  opiK)se  H.J.R.  C20  but  do  not  tell  us  what  would  be  better.  They  oppose 
^"^Jl*'  ^"O^ffraphed  copies  of  articles  opiwsed  to  a  con- 
quote*       ^"^^"^^"^ent.  They  even  have  the  nerve  to  send  us  the  following:  I 

fi.r?  m1^"^^  ^^^^^^  ^  minority  or  majority  group  could  very  easily  contend 
that  tliej  were  assigned  to  a  certain  .school  because  of  their  race,  and  demand 
legaf  ba7t"^^"     ^^^l^  ^^^^^^^     not  would  cause  bedlam  and  endless 

All  I  have  to  say  to  this  Is  bull.  I  think  my  Congressman  took  a  fast  look  at  my 
ast  name  and  now  thinks  he  is  talking  to  some  dummy.  I  am  not  a  Chicano  to 

esS Iv  ^  '^"^    Mexican-American  and  am 

esi)eciany  proud  to  be  an  American. 

Now  the  reasons  I  did  not  contact  the  Judiciary  Committee  to  present  a  state- 
ment was  the  fact  that  we  of  the  Lincoln  Park  National  Action  Group  must  work 
i^i  t  J  i^^^^  ^'"""'^       financial  support  that  anti-government  forces 

oiir  i  «t«  uere  also  represented  at  the  hearing  !)v  a  delegation  of 

our  state  legis  ator  3,  esi>ecially  Joyce  Symons  of  Allen  Park  whom  I  thought  very 

of  Michigan  ^  ^^'^  ^^'^^       """^^  ^^""^  ^^'^ 

I  am  not  anti-black.  As  I  have  stated  repeatedly.  I  uphold  the  right  of  everv 
\  !^\?  Vl,^"**^  housing,  equal  education  and  equal  job  opportunities.  I  will  not 

rhni  ufi.    c(>n^<>nn  to  the  standards?  of  the  community  in  which  he  resides  tiiere 
bUoum  be  no  restrictions  on  who  is  allowed  into  that  community. 

I  am  opposed  to  politicians  and  political  appointees  who  feel  they  owe  nothing 
XOT^vt?^T  way  Politicians  whose  song  is  "DO  AS  I  SAY  AND 

1  Kennedys  and  Harts  back  forced  busing.  But  do  their 

^entouf^^^^^^^  ^^"^  ^^^^ 

fK^^^^^"^l*^^^  ^^^^  children  should  be  bussed*?  Why 

these  people  live  in  Birmingham  and  Grosse  Pointe  and  are  well  able  to  make 
sure  their  offspring  do  not  mix  with  the  common  elements.  Let  those  who  are 
wreaming  about  Brotherhood  prove  their  sincerity  by  busing  their  children. 
Better  yet,  let  them  move  back  into  the  cities  from  which  thev  have  fled 

I  •  ^  ^         '  "'^^  P^^"^  student  shall  because  of  his  race,  creed, 

or  color,  be  assigned  to  or  required  to  attend  a  particular  school.*' 

Nmv  I  feel  the  language  in  this  amendment  is  dear  and  concise.  The  only 
objection  the  liberal  has  b^u  able  to  give  to  this  amendment  is  "We  shouldn't 
tamper  with  the  constituMon."  Now,  mir  congress  wa8te<l  no  time  "tami^ring" 
with  the  constltnt  on  when  they  gave  the  18  year  olds  the  right  to  vote.  Especial- 
\y  since  they  felt  it  would  benefit  certain  iwlitical  elements  in  this  country.  The 
senate  Just  recently  passed  an  amendment  to  give  to  the  women  of  this  coun- 
try equal  rights,'  which  was  demanded  only  by  a  small  noisv  minoritv 
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I  am  deeply  opposed  to  the  necessity  of  a  constitutional  amendtaient  to  pro- 
tect my  children  and  my  dghrs  and  duties  as  a  father,  but  since  my  representa- 
tives have  failed  to  accept  their  responsibilities  I  must  respectfully  insist  that 
H.J.  Res.  620  be  ratified  now. 

Manuel  Mu^oz,  Cochairman, 


City  of  Woecssteb,  Mass., 
OmcE  OF  THE  City  Manageb, 

April  19,  1972. 

Representative  Emanuel  Celler, 
House  03ce  Building, 
Washington,  D.C, 

Dear  Repbesentative  Celler:  At  the  recommendation  of  the  Advisory  Human 
Rights  Committee  the  Human  Rights  Commission  of  the  City  of  Worcester  at  its 
April  10,  1972  meeting  unanimously  voted  to  go  on  record  as  being  opposed  to 
anti-busing  legislation  and  supporting  equal  opportunity  for  quality  education 
for  every  American  child. 

The  Human  Rights  Commission  is  aware  that  busing  is  only  a  short-run  cor- 
rective, but  it  is  also  aware  that  sometimes  it  is  the  only  alternative  within  the 
financial  means  of  some  communities  to  insure  equal  quality  education  for  all 
students. 

Since  the  courts  have  ruled  that  separate  but  equal  education  <.s  not  equal  and 
since  busing  lias  been  used  for  many  years  in  transporting  great  numbers  of 
American  children  for  educational  purposes,  we  would  like  to  go  on  record  as 
being  opposed  to  any  an ti -busing  legislation.  We  feel  that  school  districrs  should 
be  free  to  use  all  the  tools  available  to  insure  equal  opportunity  in  education. 

If  there  are  any  other  actions  we  as  a  Commission  could  take  in  this  matter, 
would  you  please  advise  us  of  them. 
Sincerely, 

Daniel  O'Roubke, 

Executive  Director, 
Human  Rights  Commission, 


The  Oklahoma  Eagle, 
TuUa.  Okla.,  March  16, 1972. 

Representative  B^iANUEL  Celle», 
House  of  Representative, 
Washington,  D.C. 

Dear  Sir:  Just  four  years  before  this  nation's  200th  birthday,  and  just  18 
years  removal  from  the  nation's  oflacial  recognition  of  the  evils  of  racial  separa- 
tion, the  nation  has  come  to  the  crossroads  in  its  commitment  to  racial  justice. 

America  must  now  either  become  committed  to  full  and  total  integration  or 
face  a  rising  and  increasingly  embittered  clamor  for  complete  black  isolation 
from  America,  which  will  parallel  the  south's  demand  for  the  right  to  secede 
from  the  Union. 

Nor  can  the  seriousness  of  this  possibility  and  its  possible  resulting  disastrous 
consequences  be  discounted  simply  because  blacks  in  America  number  only  1S% 
of  its  population. 

The  inflamed  passions  of  people  in  general  and  blacks  in  particular  over  in- 
equities real  and  imaginary  should  caution  you  against  actions  whicn  ir.ight 
ten('  to  convey  the  idea  that  American  systems  of  justice  are  no  longer  operative 
in  their  behalf. 

And  sir,  a  vote  by  you  to  pass  an  anti-busing  amendment  would  tend  to  arm 
those  who  are  already  disaffected  with  America  and  who  have  dedicated  them- 
selves to  spreading  this  disaffection  among  tiieir  fellows. 

I  therefore  urge  you  in  the  name  of  justice  and  fair  play  to  turn  back  this 
tide  of  reaction. 
Sincerely, 

Charles  J,  Jeffrey,  Jr., 
Editor,  Oklahoma  Eagle. 

Chairman  Celler.  The  subcommittee  is  now  adjourned  until  1^ 
o'clock  tomorrow  morning. 

(The  subcommittee  adjoumed  at  12:20  p.m.,  to  reconvene  at  10 
a.m.,  Thursday,  April  27, 1972.) 


SCHOOL  BUSING 


THURSDAY,  APBIL  27,  1972 

House  of  Kepresentatives, 
subcommittke  xo,  5  of  the 

G)MMnTEE  ON  THE  JtJDICIARY, 

Washington,  D,C, 
The  subcommittee  met,  pursuant  to  recess,  at  10  a.m.  in  room  2141 
Rayburn  House  Office  Building,  Hon,  Emanuel  Celler  (chairman) 
presiding. 

Present :  Representatives  Celler,  Brooks,  Hungate,  McCuUoch,  Poff- 
Hutch  mson,  and  McQory. 

Staff  present:  Beniamm  L.  Zelenko,  jreneral  counsel.  Franklin  G. 
Polk,  associate  counsel,  and  Herbert  E.  Hoffman,  counsel 

Cha  iniian  Ceu^er.  The  committee  will  come  to  order. 

The  House  meets  at  11  o'clock  this  morning  so  I  hope  the  five  wit- 
nesses that  we  have  will  be  as  brief  as  Possible  under  tlie  circumstances. 

Our  first  witness  this  morning  is  Dr.  Irvin  W.  Batdorf,  Professor 
of  New  Testament  Literature,  United  Theological  Seminary,  Dayton, 
Ohio. 

Professor,  we  are  dad  to  have  you  testify. 

Mr.  McCuLLOCH.  Mr.  Chairman,  with  your  permission,  I  should  like 
to  say  that  with  the  appearance  of  Professor  Batdorf,  our  State  is  well 
represented  and  we  are  glad  to  have  the  professor  with  us  this  morning. 

STATEMENT  OF  DR.  IRVIN  W.  BATDORF,  PROFESSOR  OF  NEW 
TESTiJJIENT  LITERATURE,  UNITED  ^THEOLOGICAL  SEMINARY, 
DAYTON,  OHIO 

Mr.  Batdorf.  Thank  you,  sir,  for  your  position  on  H.R.  13916,  the 
bill  that  is  being  set  forth  here. 

This  position  has  been  duly  noted  in  the  Dayton  Press  and  we  are 
appreciative  of  that  fact. 

I  carry  here  in  nvy  brief  case  an  editorial  from  Friday,  April  14,  of 
the  Dayton  Daily  News  which  ends  by  saying  "Representative  McCul- 
loch  showed  political  courage  in  calling  the  adnunistration  out  in  its 
underhandedness,"  and  I  thank  vou  very  much. 

I  should  introduce  myself  as  the  chairman  of  a  committee  that  was 
appomted  by  the  Dayton  Board  of  Education  to  investigate  racial  and 
economic  isolation  in  Dayton  public  schools.  Our  committee  was  known 
PS  the  Committee  of  75.  It  operated  between  September  1  and  Decem- 
ber U  1971. 

I  would  like  to  leave  with  the  committee  the  report,  that  came  out 
as  a  !esiilt  of  our  conunittees  investigation  during  that  3-month 
period. 

( 1365) 
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Chairman  Cellkr.  Wc  will  accept  the  report  for  the  files  of  the 
committee. 
Mr.  Batdow.  Vcrj  ^ood. 

I  also  submit  in  addition  to  that  i-epoit  a  statement  from  our  super- 
intendent of  schools,  Wayne  Carle,  with  reference  to  compensatory 
education,  and  also  a  few  newspaper  clippings  indicating  the  fact 
that  the  XAACP  has  now  filed  a  suit  to  desegregate  the  schools,  as 
you  probably  know. 

Chairman  Cellkr.  That  also  will  be  accepted  for  the  files. 

Mr.  Batdorf.  Very  good. 

I  also  come  as  the  father  of  two  teenage  girls  who  are  in  one  of  the 
high  .schools  that  is  most  definitely^  of  all  of  the  high  schools  in 
Dajton,  Ohio,  desegregated.  And  I  come  in  the  midst  of  a  great 
polarization  of  our  citii^enry  due  to  the  fact  that  the  report  of  our 
committee  was  accepted  by  tiie  Dajion  Board  of  Education,  the  plans 
for  desegregation  M*ere  set  and  then  with  the  coming  of  a  new  school 
board  tliose  plans  were  rescinded  and  the  tuinnoil  that  has  resulted 
has  richocheted,  of  course,  hither  and  yon  and  I  come  in  the  midst 
of  that  turmoil  in  orderto  make  this  report. 

There  are  five  major  subheadings  to  my  report  and  I  would  like  to 
summarize  them  by  saying  that  three  of  them,  the  second,  the  third 
and  the  fifth,  set  forth  three  basic  principles  within  which  I  operate 
and  as  well  the  members  of  the  committee  and  those  of  us  who  have 
continued  since  that  time  to  fight  for  the  majority  report  that  the  com- 
mittee made,  also  operate* 

I  would  like  simply  to  mention  those  three  principles  in  order  to 
focus  our  common  position  more  clearly. 

First  of  all,  we  believe  that  nuality  education  cannot  occur  except 
from  the  integration  of  our  stuaent  population.  We  believe  that,  as  a 
base  for  quality  education,  one  must  nave  the  integration  of  the  school 
population  for  two  rejisons  that  I  have  set  forth  here. 

First,  because  that  alone  will  provide  for  humanization,  the  treat- 
ment of  the  individual  potential  of  each  individual  student  and, 
secondly,  integration  of  student  bodies  will  alone  provide  for  socializa- 
tion, namely,  tlie  ability  of  blacks  and  whites,  privileged  and  under- 
privileged, to  work  together. 

This  is  not  the  only  thing  that  we  recognize  that  goes  along  with 

auality  education  but  we  feel  that  this  is  the  onlv  base  from  which, 
epending  upon  what  money  you  want  to  expend,  quality  education 
can  be  really  managed. 

Second,  we  believe  that,  and  that  is  point  three  in  my  report,  we 
believe  that  the  attempt  to  call  a  moratorium  on  busing  and  couple 
that  with  the  pouring  of  funds  into  so-called  "poor  or  disadvantaged 
schools"  is  a  return  to  the  separate  but  eqnal  doctrine  that  was  rejected 
by  the  Supreme  Court  in  1954.  We  see  in  this  concept  five  basic  errors.  I 
call  your  attention  to  these  errors  on  pages  5  and  6  of  my  testimony. 

Desegregated  compensatory  education  does  nothing  to  teach  chil- 
dren good  citizenship.  Secondly,  it  is  far  more  expensive  than  in- 
tegrated education  even  when  the  cost  of  busing  is  taken  into  con- 
sideration. 

Three,  in  spite  of  this  l)eing  much  di.spnted  elsewhere,  we  have  found 
in  our  Dayton  .schools  that  compen.satory  education,  with  all  of  the 
money  since  God  knows  when  that  we  have  poured  into  our  title  I 
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^oL^^r^""*'^^''"*  come  under  that  category,  compensatorv  educa- 

I  caught  in  the  New  York  Times  yesterday  the  action  of  the  House 
of  Representatives  ni  New  York  State  that  tried  to  declare  or  1,S 
aeclared  that  they  want  a  moratorium  on  busing  for^,  year -  and  one 
black  Assemblyman  from  Buffalo  commented  upon  that^Jing 
do  not  want  us  ,n  your  schools  and  you  do  not  want  to^me  to  ou? 
sclK|ols  and  you  do  not  want  to  give  us  control  of  our  ihS." 
Ih  it  Z5io,nl'H  V  .1*'^'^'°^,"'^  very  clearly  the  deep  dehumanization 

Tl^on  «f      .'^      '"r      «  particular  quotation  signifies. 

secS^L/i,  TP'"f  ^d"^«t.on,  by  that  I  mean  compensatory 
segiegated  education,  treats  symptoms  rather  than  root  causes 

1  tlimk  this  IS  the  Avhole  point  about  the  bill  requiring  or  asking  for 
a^moratorium  on  busing.  Husing  is  a  symptom  we  f«el  rather  than  i 

It  is  as  though  we  said  the  body  politic  has  a  cold,  whereas  we  know 
..loi-.  P  dowii  uiideiiieHth  the  deep  prejudice  that  divides  us  is  in 
reality  a  cancer  that  needs  to  bo  bmught  out  in  to  the  open  and  cleared 
up  before  we  can  have  a  united,  healthy  body  politic.  The  real  cause 
pt  this  c  ancer  is  the  prejudice  that  lies  m  our  hearts.  To  think  otherwise 

£1h  compound  the  malady  by  faulty  diagnosis. 

&o  that  to  call  attention  to  busing  as  over  against  the  prejudice  that 
underlies,  IS  like  saying  the  Iwdy  politic  has  a  cold,  rather  than  the 
cancer  that  is  really  there. 

And  then  to  make  matters  worse,  to  say  let  us  carry  on  a  moratorium 
on  busing  1.S  as  though  a  doctor  were  to  say :  "I  know  you  have  cancer, 
but  let  us  walk  away  from  it  for  a  year." 

A  cold  might  be  cured  by  walking  away  from  it  for  a  year  but  cancer 
certainly  cannot  be. 

We  must  get  down  to  the  deep,  underlying  causes  of  the  difficulties 
tliat  are  polarizing  us  at  the  present  time,  and  this  moratorium  on  bus- 
ing simply  will  not  do. 

Then,  subheading  5  I  think  needs  to  be  dealt  with,  the  whole  concept 
ot  xreedom  of  choice  and  the  neighborhood  school.  That  will  not  stand 
up  legally.  Lega.ly,  a  superintendent  of  scli'<ols  can  send  people  wher- 
ever he  pleases.  *  * 

The  ■v.hole  idea  of  the  neighborhood  school  is  in  actual  practice 
denied  by  the  very  people  who  pivpose  it.  We  take  our  cars  and  go  to 
shopping  centers  for  our  groceries  and  clothing  and  for  entertain- 
ment. VVe  do  tins  for  our  churc>-s  and  so  on.  So  to  say  contrariwise  we 
should  send  our  children  only  to  the  neighborhood  school  defined  in 
the  narrow  sense  m  which  it  is  usually  defined  is  to  run  counter  to  the 
basic  patterns  by  which  family  life  in  America  is  carried  on. 

Moreover,  th^c  who  do  this  in  many  case.<?,  at  least  so  it  has  been  in 
Uayton,  have  disregarded  the  responsibilities  they  have  to  the  com- 
munity which  cannot  be  discharged  by  holding  themselves  away  and 
their  children  away  m  what  they  call  rather  small  neighborhoods. 
.  1  would  like  to  say  then  by  way  of  conclusion,  dealing  with  subhead- 
ing 1  and  subheading  4,  that  as  it  looks  to  us  and  the  people  that  I  am 
representing  m  the  city  of  Dayton,  we  have  just  two  afterhatives  there 
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On  the  one  hand,  we  may  face  the  terrible  division  that  now  occurs 
in  our  city;  7.5  percent  of  our  students  now  go  to  schools  that  are  90 
percent  or  more  racially  isolated. 

If  you  look  at  the  few  tables  that  I  have  set  down  here  at  the  back, 
the  black  students  enrollment,  vou  will  find  that  we  estimate  in  1950 
that  the  percentage  of  black  students  in  our  schools  was  18.6. 

And  just  21  years  later  the  percentage  of  black  students  in  our 
schools  is  42.7. 

That  will  be  to  you  some  indication,  together  with  the  figure  that 
75  percent  of  our  students  are  in  schools  that  are  90  percent  or  more 
racially  isolated,  that  would  be  to  you  some  indication  of  the  tre- 
mendous polarization  that  is  taking  place  by  the  flight  of  white  people 
to  the  suburbs  and  the  leaving  of  central  city  to  the  blacks. 

This  is  our  basic  problem. 

Mr,  Zelenko.  Is  there  busing  now  going  on  in  Dayton  ? 

Mr.  Batdorf.  Not  for  the  purposes  of  establishing  racial  balance,  no. 
In  the  State  of  Ohio,  42  percent  of  the  students  are  bused  But  at  the 
moment  we  do  not  have,  I  do  not  think  we  have,  any  busing  at  all  to 
eliminate  racial  isolation,  not  in  that  context. 

Mr.  McCuLLocH.  You  have  had  busing  in  the  great  Miami  Valley 
since  about  1920  to  try  to  bring  about  quality  in  education,  have  you 
not?  ^ 

Mr.  Batdorf.  Yes.  We  have  had  it  in  the  larger  context  there.  Yes, 
we  have.  I  was  talking  about  the  Dayu>n  school  system,  itself. 

Chairman  Celler.  May  I  ask  a  question? 

I  think  you  said  thut  92  percent  of  the  black  students  in  Dayton  are 
in  schools  which  are  80  percent  black,  is  that  your  statement? 

Mr.  Batdorf.  No.  My  statement  is  that  75  percent  of  all  the  students 
in  the  Dayton  school  system  are  in  schools  that  are  90  percent  or  more 
racially  isolated.  That  would  include  both  whites  and  macks. 

Mr.  Zelenko.  Mr.  Chairman,  the  figures  from  the  Department  of 
HEW  would  show  that  in  Dayton,  90  percent  of  the  black  students  are 
in  schools  which  are  more  than  80-percent  black. 

Mr.  Batdorf.  Yes,  that  might  v:ell  be  true  about  black  students, 
themselves,  yes.  If  you  go  down  that  listing,  for  example,  and  pick  up 
the  percentage  in  various  and  sundry  schools,  you  will  find  that  Mc- 
Nary  is  "OO-percent  black,  Miami  Chapel  is  100-percent  black,  and 
Residence  Park  is  99-percent  black.  Dunbar  high,  fr-  example,  which 
is  one  of  the  prime  examples  of  segregation  for  which  the  school  board 
w  s  responsible  was  declared  an  all-black  school  in  effect  back  in  1920 
and  that  was  continued  when  Dunbar  was  rebuilt  in  1960.  You  will 
find  here  that  the  figure  for  1971-72  is  that  that  school  is  100-per- 
cent black. 

That  is  the  kind  of  figures  that  would  reflect  the  percentage  that  you 
are  talking  about  there. 

Chairman  Celler.  What  is  Dayton  doing,  if  anything,  to  mitigate 
that  situation  ? 

Mr.  BatdOrf.  Well,  3  years  ago  Superintendent  Carle  came  in 
fresh  and  began  to  move  in  the  direction  of  desegregation.  We  moved 
far  enough  so  that  this  fall  the  teaching  staffs  or  our  schools  were  de- 
segregated. We  did  that  according  to  a  70-30  ratio.  It  was  simply 
agreed  upon  to  do  that  kind  of  thing.  Then  the  school  board  that  had 
been  responsible  for  the  committee  of  which  I  was  chairman,  as  a 
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result  of  the  recommendations  of  our  committee,  on  December  8  passed 
three  resolutions,  the  first  of  them  calling  for  desegregation  of  the 
student  population,  the  second  calling  for  everybody  from  the  city  to 
support  such  desegregation,  and  the  third  calling  upon  both  the  State 
and  also  the  metropolitan  schools  and  school  boards  in  the  territory 
surrounding  Dayton  to  work  toward  a  metropolitan  desegregation. 

But  on  Januaiy  3,  a  new  school  board  took  office  in  which  the  balance 
had  been  shifted  by  the  November  elections  and  they  rescinded  those 
three  resolutions. 

Now,  we  wanted  to  avoid  that  kind  of  thing.  We  wanted  to  avoid 
an  NAACP  suit  Our  committee  wanted  very  much  by  its  deliberations 
to  keep  the  initiative  in  the  hands  of  the  citizenry  to  move  ahead  with 
student  desegregation  but  the  school  board  that  was  elected  would  not 
let  us  do  that  and  now  in  the  material  which  I  have  submitted  to  you 
along  with  the  committee  of  75  report,  you  will  see  there  as  reported 
in  the  Dayton  papers  that  NAACP  had  filed  a  suit  to  cause  desegrega- 
tion or  to  bring  that  about. 

Chairman  Celler.  But  if  we  pass  this  Moratorium  bill,  that  would 
.be  stayed. 

Mr.  Batdori  .  Yes,  I  guess  that  is  right,  yes.  It  would.  We  had  on  the 
books  ready  to  present  to  the  new  board  on  January  3,  a  desegregation 
plan  that  had  been  drawn  up  by  Dr.  Foster  of  Miami  University  in 
Florida,  which  would  have  moved  in  the  direction  of  busing  some 
22,000  out  of  our  fifty  or  more  thousand  students  and  we  were  not  able 
to  do  so.  I  refer  here  to  the  kind  of  busing  that  we  would  need  to  do  in 
order  to  deal  with  the  very  sharply-segregated  pattern  both  of  our  total 
poDulation  and  also  of  our  school  population. 

Mr.  McCuT.L0CH.  I  should  like  to  ask  this  question.  Is  the  segregation 
which  vou  have  found  and  studied  in  Montgomery  County  and  par- 
ticularlv  in  Dayton  de  facto  or  de  jure  segregation  ? 

Mr.  Batdorf.  So  far  as  Dunbar  High  and  Roosevelt  High  School  aie 
concerned,  they  were  supported,  as  all  black  schools,  by  the  Dayton 
Board  of  Education.  That  I  think  would  fall  in  the  de  jure  category, 
even  though  I  am  not  expert  on  these  terms.  But  I  thmk  those  two 
schools,  together  with  the  policy  supporting  them,  would  be  the  most 
obvious  example  of  de  jure  segregation. 

Now  de  facto  segregation,  of  course,  has  followed  or  has  accom- 
panied this  with  the  white  flight  to  the  suburbs. 

Mr.  MoCuLLocn.  Thank  you. 

Mr.  Batdorp.  So  that  it  seems  to  us  that  we  have  just  these  two  alter- 
natives. The  one  is  to  allow  things  to  get  worse  and  worse  and  worse 
and  worse  following:  the  outlines  of  the  predictions  made  by  the  Koer- 
ner  report  to  keep  Black  and  white  people  apart  and  not  provide  op- 
portunities for  people  to  ^t  together  and  work  out  their  deep  preju- 
dices. Tlie  second  alternative  is  what  we  would  like  to  see  happen,  to 
accept  the  obvious  risks  of  desegregation  and  make  some  attempt  at 


This  is  the  kind  of  thing  that  we  would  very  much  like  to  do,  to  deal 
with  the  basic  cancer  that  afflicts  us,  difficult^as  that  may  be. 

I  would  like  to  say  also  that  I  am  not  simply  representing  myself 
here,  that  I  represent  not  only  myself  but  also  a  great  and  goodly 
group  of  people  who  are  willing  to  stand  firm,  who  want  to  bring  the 
deep  prejudices  that  divide  us  out  in  the  open  and  try  to  dei  1  with  them 
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all  the  way  across  the  board,  as  they  involve  students,  teachers,  admin- 
istrators, citizens,  i>araprofessionals,  and  nonprofessional  personnel. 
We  want  to  go  into  all  of  that  kind  of  ijiservice  training  that  will 
bring  us  together  again  and  make  a  healthy  base  for  some  kind  of 
quality  education. 

I  I'm  not  only  representing  those  i>eople  but  I  call  your  attention  to 
the  fact  that  we  have  been  suppoiled  in  efforts  of  this  kind  by  the  two 
newspai^ers  und  wiiile  I  have  appended  to  my  testimony  some  little 
indication  of  that,  I  have  further  newspaper  clippings  here  which  I 
would  like  to  also  enter  upon  the  record. 

Chairman  Ckllkr.  They  will  be  accepted  for  the  files  of  the  sub- 
committee. 

Mr.  3atdorf.  Very  good. 

Chairman  Celler.  We  will  put  your  entire  statement  in  the  record. 
Mr.  }>ATDORF.  I  would  like  to  have  my  entii*e  statement  in  the  record, 
sir,  yes 

(The  statement  referred  to  follows :) 

Statement  op  Db.  Ibvin  W.  Batdobp,  Professob  of  Xew  Testament,  I'NrrEw 
Theological  Seminaby.  Dayton,  Ohio 

pupil  placement  and  transpobtation 

Chairman  CeUer,  members  of  the  House  Judiciary  Committee : 

As  you  consider  pupil  placement  and  transportation.  I  make  bold  to  bring  be* 
fore  you  some  relevant  aspects  of  the  public  school  situation  in  Dayton,  Ohio. 

In  September  of  1971  the  Dayton  Board  of  Education  appointed  a  Citizens* 
Advisory  Committee  to  study  racial  and  economic  isolation  in  our  school  system 
and  to  suggest  means  of  dealing  with  it.  I  was  chairman  of  that  committee  and 
speak  to  yon  today  in  that  capacity. 

After  three  moutlis  of  study  and  the  testini?  of  public  opinion*  from  September 
to  December  1071.  we  found  ourselves  and  the  community  shari'l.v  divided.  Our 
final  report — a  copy  of  which  is  in  your  hands  by  courtesy  of  our  Dayton  repre- 
.sentative,  the  Honorable  Charles  W.^  Whalen  Jr.— contained  both  majority  con- 
sensus and  minority  challenge.  The  majority  of  our  75  members  felt  that  in 
order  to  offer  quality  education  on  an  equal  basis  to  all  our  school  children  we 
should  integrate  students  as  we  haU  teachers  but  now  on  a  metropolitan  basis.  We 
also  recognize  that  some  measure  of  busing  would  be  required  to  deal  effectively 
with  the  sharply  segregated  imttern  of  Dayton  housing,  now  accentuated  beyond 
measure  by  white  Qif^ht  to  the  suburbs.  At  the  moment  within  the  city  limits 
75 7f  f>f  Dayton's  pui)ils  attend  schools  that  are  90%  or  more  racially  isolated. 

Our  majority  report  was  acted  upon  favorably  by  the  School  Board  that  had 
created  our  committee  and  our  Superintendent,  Dr.  Wayne  Carle,  was  ordere<l 
to  prepare  a  i)lan  for  the  desegregation  of  our  system  by  September  V.Yt2.  This 
course  of  action,  initiated  on  December  8.  1971,  was  suddenly  overturned  by  the 
newly  constituted  Board  of  Education  that  had  assumed  ofBce  on  January  3. 
1972  as  a  result  of  the  Noveml>er  elections.  Needles*s  to  say,  there  was  a  conse- 
quent increase  in  public  furor  and  that  furor  continues  stilK  fanned  into  flame 
by  the  national  concern  over  busing. 

The  purpose  of  my  present  report  to  you  is  to  say  as  loudly  and  as  clearly  as 
I  can  that  in  spite  of  auck  furor  many  of  us  in  Dayton  refuse  to  be  swept  off  our 
feet.  We  hope  that  in  the  midst  of  election  year  pressures  you  wlil  not  forget  the 
following  realities  as  we  see  them. 

I.  The  major  issue  before  us  is  not  busing  but  the  increasing  bitterne.S8  and 
frustration  caused  by  segregated  housing  and  education.  We  are  caught  in  a 
vicious  cycle  created  over  tlie  years  by  public  aimthy  and  now  accentuate<l  by 
wnite  flight  to  the  suburbs.  Tlie  rise  of  Dayton's  black  school  population  in  the 
last  20  yean  from  18.6%  (as  estimated  for  1950)  to  42.7%  in  1971  is  <mly  one 
indication  of  what  is  happening  to  us.  We  are  fulfilling  the  i)rophecy  of  the  Ker- 
ner  reixnrt.  as  we  rapidly  become  two  unequal  and  omming  caiur>s.  white  and 
black,  rich  and  poor,  advantaged  and  disadvantaged.  At  the  same  tinip  neither  a 
change  in  bousing  patterns  nor  in  job  opi)ort unities  will  oi)erate  soon  enough  to 
ease  these  divisions.  Public  education,  requiring  the  exi»enditure  of  public  monies 
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;  equal  opportunity  guaranteed  by  the  14th  amendment,  remains 

iT  ^u-^^       breaking  this  cycle.  This,  not  busing,  is  the  basic  issue 
11.  While  everyone  wants  quality  education,  we  believe  that  such  education  i< 
i  npMo  apart  from  pupil  integration.  We  believe  this  for  two  solid^Ss 
that  all  t(K)  often  get  buried  in  i)olitic;il  rhetoric.  reasons 

1.  The  aim  of  the  best  curricula  these  days  is  humanization.  Public  school  edu- 
t;a  ion  itself  is  n  a  state  of  flux  at  the  moment  precisely  because  it  has  given  so 
httle  attention  in  the  past  to  human  concerns.  But  e<lucators  now  (such  as  Cole^ 
Kohn,  bilberman  and  Illich)  feel  quite  universally  thai  reading  writJiie  and 
arithmetic  are  not  enough,  nor  even  the  attainment  of  marketable  .skills  The 
goa  now  is  to  increase  each  student's  human  potential  for  living  by  individiial- 
ized  attention  to  personal  needs.  But  such  nurture  of  human  values,  sncli  em- 
phasis on  education  for  life  is  impossible  when  black  an  white,  rich  and  uoor  arp 
deliberately  separated  from  each  other  as  though  the  inborn  dignitv  of  me  de- 
.^erved  o  \ye  recognized  and  the  inboni  dignity  of  othere  could  be  ignored  at  will 
By  modem  standards  segregatirm  takes  the  quality  factor  out  of  ediication  be^ 
cause  It  denies  the  common  humanity  of  all  children.  eancauon  ue- 

2.  Quality  education  means  not  only  humanization  but  nocializatiou  \s  has 
been  tnie  for  a  long  time  now  in  America  quality  education  means  alwve  all  els^ 
preparation  for  citizenship  in  a  mnlti-racial,  multi-ethnic  society.  It  would  seem 
obvious  that  such  training  cannot  be  had  when  education  follo>vs  segregated  pat- 
terns, gives  greater  advantages  to  the  rich  than  to  the  poor,  .separates  minorities 
from  each  other  keej^white  children  ignorant  of  the  black  experience  a^^^^^^^ 
forces  m  all  ghettoized  children,  whether  white  or  black,  that  feeling  of  inferi- 
ority  so  destn^ctive  of  human  dignity  and  so  inimical  to  learning  of  any  sort 

The  case  for  integrated  education  as  an  instrument  of  social  policy  in  a 
democratic  society  is  so  obvious  that  we  often  forget  how  crucial  it  i^  It  would 
seem  to  be  a  matter  of  simple  common  sense-A)  That  democracy  depends  for 
Its  survival  on  the  wisdom  of  ite  citizens.  B)  That  public  education  in  a  dera«> 
racy,  if  it  is  to  i)erform  xhe  unique  function  peculiar  to  it  there,  must  train  its 
students  to  assume  the  risks  and  reaponsibilities  of  citizenship.  C)  That  seg- 
regated education  cannot  perform  this  function  since  it  does  nothing  to  bridge 
the  gap  between  rich  and  poor,  black  and  white,  majority  and  minority,  D) 
That  segregated  education,  since  it  actually  fosters  such  divisions,  cannot  be 
put  forward  as  though  it  were  capable  of  delivering  "quality"  results  in  a  demo- 
cratic society  Those,  therefore,  who  propose  any  form  of  segreS  educat?it 
as  a  means  of  promoting  the  equality  of  opportunity  guaranteed  by  the  14th 
amendment,  deceive  both  themselves  and  us.  As  the  Supreme  Court  said  in  1954 
••separate*'  is  simply  not  '•equal"  and  never  can  be. 

III.  The  most  recent  movement  to  reestablish  the  "separate  but  equal" 
doctrine  in  a  Northern  setting  is  best  known  as  ''compensatory"  educatim,  a 
proposal  we  a  l  recognize  as  the  one  so  recently  and  vehemently  espoused  by 
Ir^  ^Z''^"-  to  improve  the  quality  of  inferior  schools  bV  massive 

spending  on  facilities  and  personnel,  while  keeping  children  of  different  ethnic 
and  racial  groups  locked  into  their  own  neighborhoods.  In  essence  compensatory 
education  uses  money  as  a  buffer  to  provide  a  way  of  escape  for  those  who  fear 
association  with  fellow-Americans  of  different  racial,  economic  or  eth^c^^^^ 
ground.  As  such,  compensatory  education  never  h^n  nor  ever  will  accomplish 
the  task  proper  to  public  education  in  a  democracy,  "ccompnsn 

^n]!S^ni^J««h^nVwM^l  ^""^  ^^'^"^  ""^^T-  "  °^t^*"«  to  ^^ach  Children 
fhf^f  /^'I  ^'  *V^^  "^^''^  expensive  than  integrated  education,  even  when 
f.^^  ^i,  ^'^/^^^^^  tj?^e°  »°to  consideration,  m  Dayton  alone  all  attempts  to 
upgrade  disadvantaged  schools  in  a  segregated  situation  during  the  present 
'ncJ^'  r^'iT^'l  '^"^'^  expenditure  of  $1,120  per  pupil  in  exdss  of  normal 
costs.  President  Xixon's  recent  proposal  of  two  and  one  half  billion  dollars 
to  extend  equa.  educational  opportunity  to  inferior  schools  is  but  a  drop  in  the 
bucket  when  .spent  as  he  requests.  3)  It  does  not  actually  improve  academic 
excellence,  except  perhaps  in  isolated  examples  and  only  then  when  applied  in 
ma8si\e  dose.s.  Academic  excellence  depends  basically  on  the  positive  expectations 
aroused  in  students  and  the  corresponding  expectation  on  the  part  ofteachers 
that  s  udent  efforts  to  learn  will  indeed  be  successful.  But  when  students  carry 

learning  much  of  anything,  as  is  so  often  true  in  ghetto  st  tings,  poor  perform- 
Is^^ifl^'t  -^^^^^^^^^  The  cnielest  tragedy  of  coiiq>en^t!S^  eSion 

I  dehumanizes  the  very  cl  ildren  it  intends  to  help.  With  brazen  a^ 
rogance  the  privileged  say  in  effec.  to  the  ghettoized  ,>oor,  white  or  bS  "We 
dont  want  to  send  our  children  to  your  neighborhood  and  we  certainly  don't 
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want  your  children  sent  to  our  neighborhood.  Take  this  money  instead.**  Children 
so  addressed  understand  quite  well  that  they  are  considered  inferior  and  their 
performance  remains  correspondingly  poor.  Children  wlose  basic  dignity  has 
been  so  assaulted  are  In  no  position  to  learn  anything,  least  of  all  how  to  value 
themselves  as  human  beings  or  as  potential  citizens  of  the  greatest  democracy 
on  earth.  5)  Compensatory  education  treats  symptoms  rather  than  root  causes. 
This  is  perhaps  the  most  glaring  weakness  in  Mr  Nixon's  mast  recent  proposal. 
In  effect  it  legitimizes  the  ghetto.  Instead  of  attacking  those  conditions  that 
create  ghettoized  living,  compensatory  education  takes  them  for  granted  as 
inevitable.  This  it  does  by  making  it  impossible  for  ghetto  children  to  travel 
outside  the  ghetto  at  the  most  impressionable  years  of  their  lives  For  this  in 
effect  is  what  the  prohibition  of  busing  ;neans  in  all  too  inar^y  cases.  This  is 
what  it  means  when  the  government  gives  money  to  those  schools  it  designates  as 
"inferior"  on  condition  that  the  children  stay  there,  indeed  in  order  to  keep 
them  there.  While  pretending  to  heal  the  divisions  among  us  and  to  move  toward 
the  integration  jf  minorities  into  the  main  stream  of  American  life  compensatory 
education  acttjally  freezes  the  very  conditions  that  keep  us  apart  It  digs  the 
ditches  of  alienation  that  much  deeper.  What  an  irony  that  such  an  alternative 
should  have  been  chosen  for  implementation  by  the  very  President  who  vowed 
at  his  inauguration  that  he  would  ''bring  us  together'* ! 

IV.  Because  we  believe  in  quality  education  and  because  we  know  that  quality 
education,  however  expensive,  cannot  be  purchased  with  money  alone — as  the 
proponents  of  "compensatory**  education  seem  to  believe — we  feel  quite  strongly 
that  our  duty  as  citizens  is  to  prepare  our  community  for  pupil  integration. 
In  this  effort  we  want  to  avoid  putting  our  heads  in  the  sand.  We  know  that 
the  risks  of  integration  are  enormous.  At  the  s«ime  time  we  want  to  say  with  all 
the  vigor  at  our  command  that  we  believe  these  risks  can  be  minimized  and  the 
obstacles  they  present  can  be  overctmie.  What  i-s  required  plainly  and  simply  is 
commitment  to  justice  and  the  implementation  of  that  c<mimitnient  through  strong 
leadership.  This  is  the  chief  factor  dividing  us  from  the  anti-busing  faction  now 
so  vocal  in  Dayton.  They  plainly  do  not  believe  that  integration  can  be  accom- 
plished in  a  city  as  racially  divided  as  Dayton  because  they  are  not  willing  to 
accept  the  risks  involved.  Meanwhile,  they  h^ar  the  cries  only  of  those  who 
r;^fit  frum  segregation  and  are  deaf  to  the  cries  of  those  who  are  being  ex- 
ploited by  it.  Paralyzed  by  fear  the  best  they  can  do  is  to  defend  the  status  (juo. 

We  know  that  such  fears  are  not  easily  dissi]mted.  We  know  that  when  hither- 
to separated  minority  groups  are  brought  into  the  main  stream  of  community 
life  some  disruptions  ar  bound  to  occur.  We  know  that  such  changes,  whether 
effected  through  busing  or  otherwise,  often  result  in  a  lo^vering  of  academic 
standards  and  a  rise  in  the  level  of  violence.  But  we  believe  thrt  it  is  possible 
under  proper  leadership  to  deal  constnictivoly  with  all  these  problems.  We  are 
encouraged  by  the  Coleman  report  and  the  findings  of  Senator  Mondale's  com- 
mittee that — unless  unusual  circumstances  obtain — integration  does  no  harm  to 
the  academically  advantaged  and  does  great  good  for  the  academically  disad* 
vantaged. 

V.  Nothing  is  accomplished  by  api»ealing  to  "freedom  of  choice**  and  the  neigh- 
l)orhood  school.  All  t»ublic  education  is  compulsory  vvhether  accomplished  by 
the  use  of  busing  or  not.  We  learned  long  ago  in  America  that  public  education 
cannot  be  left  to  the  discretion  or  whim  of  individual  nersona.  Just  as  none  of 
us  is  free  to  poison  the  public  water  »uw>ly  so  none  of  us  is  free  to.pobaon  the 
atmosphere  in  which  public  education  inken  place.  Those  who  try  to  exercise 
their  so^Iled  freedom  of  choice  by  using  their  affluence  escape  re.'^iwnsible 
participation  in  community  life  must  not  be  allowed  to  deny  equal  educational 
opportunities  ♦^o  our  minorities  nor  our  poor. 

Believe  me  when  I  say  that  T  do  not  speak  for  myself  alone.  Many  sober-minded 
citizens  in  Dayton  and  its  environs — far  beyond  our  original  committee  of  75 — 
have  begun  to  realize  what  damage  segregation  has  done  to  the  fabric  of  our 
common  life.  They  are  l)eginning  tf>  rally  tlieir  forces  to  prepare  Dayton  and  Its 
subur^w  for  a  better  day.  I  am  proud  to  report  not  simply  that  Catholics,  Pro- 
testants and  Tews  have  joined  hands  in  this  endeavor  but  also  that  the  Catholic 
school  system  as  a  whole  has  quite  recently  begtm  fresh  attempts  to  integrate  its 
own  facilities.  If  I  am  not  mistaken  you  will  have  a  separate  report  on  that 
score  from  Father  O.  A.  Poynter,  Superintendent  of  Dayton's  Catholic  Schools. 
Ponder  also—if  you  will — the  enclosed  cliiii>ings  from  both  major  newspapers  in 
Dayton,  indicating  that  they  are  l)ehind  us  lOO^c 
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yWii  nvhil<*.  we  all  lmiK»  that  you  will  stand  f«ist  against  tlie  cnrront  anti-lmsinf? 
furor  and  t;lve  some  solid  national  leadership  to  tho5e  of  us  from  lK>th  iKiliticjil 
I>arti(^  who  wisli  to  .si>eak  for  reascm  in  a  time  of  crisis,  and  who  l»elieve  that  the 
<'OMtinua*^iou  of  our  denuKfatk-  institutions  dei»ends  on  just  such  efforts  in  just 
such  a  time  as  this. 

BLACK  ENROLLMENn  BY  SCHOOL    OAYTON  PUBLIC  SCHOOLS 


Total  enrollment 


Percentate 


School 


196^-64    1969-70    1970-71     1971-72    1963-«4    1959-70    1970-71  1971-72 


J3-e  Atldjms.   .....  .JC  >668  » *.98  578  41.6  78.7  80.3  8i.7 

n]*n  574  668  632  629          .  6  .1  .2  .6 

BelleHav'n.  1.180  1.091  l.OSe  994  0  5.7  6.8  10.3 

Belmont  Elementary  794  635  602  542  0  0  0  0 

Brown  ........  ........  1.  177  1.130  1.075  1.067          .5  .8  1.0  1.0 

Carlson..                     ..  244  626  590  574  95.9  99.7  99  8  99.5 

Cleveland  1.180  1.3«  1.248  1.246  0  .1  .3  .3 

Cornpll  Heights. . .            ,  890  894  955  784  0  59. 1  69. 6  72. 3 

OfMcl   700  »  673  »693  601  3.5  4.3  5.2  6.5 

E3-tmont .           .  .      ;  .  9S)  792  685  607  0  0  0  0 

E'li^on   .  .            .....  800  >532  » 513  >  645  80.0  98.3  98.8  99.7 

Fmerson...     .  1,000  »  992  >  939  »  816  0  13  6  11.8  5.6 

F'jrport  .  .  780  877  817  841  0  4.6  9.7  39.7 

Fiirview  Elementary... .....  667  8tl  808  741         1.0  3.7  4.3  7.4 

Fort  McKinley   510  473  448  4S1  0  2.5  9.6  1.6 

Franklin...-   691  8fi2  >  854  63?  0  0  0  0 

Girdendale  „-..,.  17S  >282  >  506  '  553  7.9  43.3  71.9  72  3 

Gettysburg.  ...  630  632  593  598  0  6.6  9.4  14.5 

Grant..            ..   ......  0^7  699  653  649  0  .  9  .  6  .6 

Orace  A.Greene....   .   ...  715  «  555  «551  '579  89.5  97.5  96  7  96.5 

Hwthorne  .  -  316  263  >  285  •  329  0  0  0  30.1 

Hickorydale  -  . .  . ;;. .  565  487  488  432  0  10.3  .2  15  5 

Hmhview..  807  >8I2  '      718  >  710  82.0  98.2  ,o.l  97.9 

Huff oian...   834  i  1.022  >  1.007  '899          .9  3  4  3.2  .1 

Irving .... . . ;            .  1.035  '  749  » 700  '  78o  96. 6  100. 0  99. 7  99. 5 

Jj'ckson  Primary..".....:.:..:..  537  >  707  » 617  »  677  96.2  99.:  99.4  99.1 

jjirkson  Elereitflry.. 1,  147  785  778  726  98.5  99  5  99.5  99.4 

Icfferson  Primary.     .  ....  661  6?8  719  .......  ....  72.0  83  3  88.0 

Jefferson  tie Tientary..  1.284  841  806  860     ~    1  2  80.3  73.2  91.3 

Kemp......-..-,  725  631  612  568  0  0  0  7  2 

L?vvton..V  600  543  507  471  0  0  .  2  .4 

Lncoln..:.   1  145  1.019  977  966  0  .  2  .  3  1.0 

LonMow.  850  991  >  935  838  5  8  50.2  53.9  60  7 

L'^os  .  785  719  697  631  1  9  85.0  9.5  6.0 

MacFar'ene  .  1.229  >  1,222  » 1.149  921  99.6  99  9  99.8  99.5 

HoraceMann.  .  .  .-.:.:...:..  435  355  333  284  0  7.0  11.1  .7 

McGuffey...... .:..:..:..;.  925  >  858  "904  >8S0  0  18  9  '  4.2  32.0 

McNJiry  ..'  '  "V  .  "  '  *    498  '456  »  423   98.8  100.0  100.0 

Meadovdale Elementary...  .  930  671  587  522  0  12.8  7.7  8.2 

Miami  Cna'>el  .  793  722  687  >  481  99.6  99.6  99  7  100.0 

Patterson  Efenentary .  650  603  >  621  >  619  0  0  0  .3 

Residence  PK.  primary/.;...,..  383  464  449  .-   99.5  '^9  99  8 

Residence PK  Elementary...  1.112  746  764  702  80.0  99.2  95  7  99  7 

Ruskm..    ..  1,171  .927  »  870  « 834  0  4.3  3.7  .1 

Sh>hh  .  ..  .  .  490  o45  619  550  2.4  6.0  7.4  .9 

ShounMill   318  336  294  207          .9  13.4  13.9  1.4 

Louise  Troy..  781  »  724  >  691  592  99.8  99.7  99.9  99.7 

Valerie..  ...                    ........  .  483  450  342  ..........  17.4  20.0  13.5 

VanCI<Jve.     .......  770  780  >  813  ' /60    "     '.9  1.7  2.1  14.9 

Washington...   ,  650  >  703  >  68!  >  634  23.0  16.6  16.4  14.5 

Wcavpr                 .      .  1.260  '1.118  >  1.027     «  1,001  98.8  100.0  9i>.3  99.7 

Wpbster    .  .-  .  531  S37  486  493          .1  .6  .4  .4 

Westwood         .          -  1.990  >  1,467  -.  1,409     t  1,318  94.7  99.5  99.6  99  5 

Whittier.  .  97S  >  801  >  688  748  95.6  99  3  99.0  99.5 

WoKaman  .  1,100  >1,034  >985  i  988       100.0  100.0  99.5  99.8 

Orville  Wright.....  750  758  719  963  0  .8  .4  6.7 

Gorman..  102  108  104  101  15.6  17.6  16.3  11.9 

Kennedy  144  181  >  169  153  13.8  11.0  12.4  15.7 

Belmont  High  School  :..  1.768  2.003  1.966  2,039  0  .5  1.2  2.7 

Ounbar..  1,  180  1.471  1.333  1,369  92.7  99.4  99.8  100.0 

Fairview  High  School..  .  .  .  1,252  1,396  1.353  1,426          .9  9.3  12.7  19.1 

Kiser  .  740  744  727  731  2.7  5.4  4.8  6.4 

Meadowdale  High  School  ...:..  1,  154  1.750  1,783  1.828  0  1.4  2.9  5.2 

Patterson  Co-op....  1.020  1.659  1,756  1,764  1.8  22.2  29.8  31.0 

Roosevelt   1,850  1.703  1,727  1.691  94.5  99.8  100.0  99.9 

Roth..-        -            Z  1,120  1.291  1.143  1,191  53.5  94.8  97,8  9b.  5 

otive^s  .   ...:;:.::..  i.iso  1.074  1,224  1.247  2.6  3.9  10.8  12.3 

Colonel  White........-...-.:..  1.668  1.741  1.693  1.727  1.1  28.9  42.1  45.9 

Wilbur  Wright          .:.-.:;;  .'  1. 334  1, 332  1, 319  1, 350  3. 3  4. 2  4.7  5. 5 


>  lr)cludes  preschool  in  buildint 
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OAYTON  CITY  SCHOOLS 

Black  Student  Exbollment 
Year :  Peremtag^ 

1950      *18.6 

1900  >  27.  5 

1963   31.1 

ifm     (») 

1967    37.  4 

1968       37.  7 

1969     39.  3 

1970   ^    40.  C 

1971   42.7 

1973  *  46.  0 

1975  »49.3 

1977  *  52.  6 

1979    >55.9 

1981    »59.2 

-  I>at:i  t]ii.ivn!IabKs 

[From  the  D.iyton  Dally  News,  Sunday.  Mar.  10. 1972) 
Nixon  Revives  Doctrine  of  "Separate  but  Eiuai." 

President  Nixon  hns  asked  Congress  to  adopt  tlie  discredited  sei)arate-l>ut' 
equal  drK;trine  and  to  elevate  it  from  a  regional  txxontrlcity  to  national  policy. 
In  the  process,  lie  is  urging  Congress  to  join  him  in  a  dangerous  confrontation 
anion?:  the  executive,  legislative  and  judicial  branche.s  potentially  the  most 
seri(»u8  constitutional  crisis  this  nation  has  suffere<l  in  modern  times  and  one 
it  certainly  d(K»sii't  need. 

Mr.  Nixon  .s  proposals  are  morally  craven  and  scientifically  perverse. 

While  sw(»aring  he  remains  committed  to  <whoo)  integration,  the  President 
wants  Congress  to  legislate  against  additional  busing.  Mr.  Nixon  and  the  anti- 
husing  hy.sterics  to  whom  he  is  pandering  know*  that  busing  is  the  only  practical 
menus  to  school  integration  currently.  Mr,  Nixon  did  not  offer  an  alternative— 
and.  in  fact,  has  opposed  programs  to  encourage  residential  integration,  the 
only  real  (and  even  then  far  off)  method. 

If  Congn»sf»  accepts  the  President's  propo.sals.  as  it  seem*?  likely  to.  it  will 
uianb  up  to  a  battle  with  the  judiciary.  Mere  legislation  vtini  relieve  the 
courts  f>f  their  higher  duty  to  the  Constitution.  .Jurists  who  consider  scgn*ga- 
tion  uncou.stitutional  must  continue  to  rule  so. 

The  (»nmch  then  will  come  to  Mr.  Nixon.  Ilavimr  proclaimed  nud  even  worked 
to  legi.sl;ite  against  busing,  will  the  President  cuforre  court  rulings  that  coun- 
tennnnd  his  policy •>  Or  will  he.  as  President  Andrew  .Jackson  did  when  the 
Supreme  court  proved  contrary.  alHi.se  the  Constitution  by  refusing  to  net? 

That  apparent  irresolution  is  typical  of  the  contortions  thnt  were  the  KO?e 
const;int  in  the  President's  antihusini;  message. 

Tiie  President— well,  say  he  misstated  the  facts  when  he  held  that  bu.siuir 
has  proved  to  r)e  "a  very  bad"  wny  to  school  integraticm.  On  th'^  contrary,  while 
*Most  of  us  have  heard  ovenvbelmingly  of  the  few  places  where  busing  lias  been 
trauniatir,  btisfng  has  worked  wiA]  most  places.  It  is  a  **veo*  i'fld  way*'  to  th(» 
degrees  that  Mr.  Nixon  and  others  in  iwwer  permit  lncomprehen'«ion  and  over- 
action  to  make  it  untennble. 

Mr.  Nixon*«  proffered  soi>— to  blacks  in  ca.sh.  to  whites  as  a  balm  for  thoir 
consriences— is  to  waste  some  $2..'>  billion  in  scIujoIs  atrende<l  by  the  children 
of  poor  faniiiioA  in  order  to  achieve  "quality"  education  for  all. 

Thnt  has  been  provcKl  not  to  work.  Many  communities'  have  trie<l  it. 

Tlie  results  have  l)een  uniformly  disappointing.  The  plain  fact  is  this:  the 
men*  change  to  school  integration  has  improved  the  educntionnl  performances  of 
more  pupils,  nnd  improved  them  more  substantially  and  lastingly,  than  have  the 
much  more  costly  attempts  at  compensatory  education. 

^fr.  Nixon  has  declined  the  role  of  leadership  in  the  nation's  complex,  urgent 
challenge  of  achieving  racial  justice.  He  has  accepted  the  role  of  chief  follower 
and  has  predicated  it  on  a  misappreciation  of  "democracy." 

His  basic  point  Is  fheii  busing  fs  wrong  because  most  Americans  think  it 
wrong,  but  the  option  of  majority  rule  in  this  country  always  has  stopped  short 
of  majority  tyranny,  short  of  the  lynch-mob  psychology  in  which,  too,  the 
majority  claims  its  inivilege. 
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Mr.  Xixon  is  saying  that  the  basic  rights  of  blacks  exi^t  at  the  ct^nvonicnce 
of  whites,  because  whites  outnumber  blacks.  I  imagine  \  lw  reacti<»n  if  l;e  w*-re 
to  say.  as  by  the  same  logic  he  could,  that  the  basic  rellgi-nis  frwHlom  of  C:itlntHrs 
is  subject  to  the  naa  jority  rule  of  Protestants ! 

The  President  is  moving  us — or  more  accurately,  helping  tis  move  our.ojelve*; — 
into  precisely  tlie  entrenched,  se^^n^gated  society  that  the  Kerner  connui^^uin 
feared  anO  warned  againbt  as  the  moht  serious  inter  nail  peril  facing  the  I  nitwl 
States; 

(Prom  the  Journal  Herald,  Mar.  18,  1U721 


Thisll  be  fastor  than  nn  amendment^ 
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Mr.  McCuiJ.c)CH.  The  newspapers  to  which  you  referi'cd  are  known 
as  the  James  M.  Cox  newspapei-s  oi'  as  assets  of  the  James  M.  Cox 
Trust.  James  M.  Cox  was  a  lon^rtime,  wry  able  Democratic  Governor 
of  the  State  of  Ohio.  I  am  a  Kepnblican,  by  the  way,  .so  I  try  to  Inii  y 
mv  prejudices.  . 

Mr.  B.vnxmF.  Very  <rood.  I  think  one  of  the  thui^rs  tiiat  that  repre- 
sents for  us  is  leadei-ship  in  the  comuumity.  We  find  that  when  the 
hir<re  bodv  of  people  are  thrown  into  such  tui  nioil  by  the  paiticnhir 
thinirsthat  have  happened  in  our  midst,  what  we  need  are  real  leaders 
wlurwill  take  stands  and  work  foi-  the  causers  that  need  to  be  worked 

In  this  particular  case  we  aie  tryin<r  to  provide  that  kind  of  leader- 
ship anions  the  citizenry  and  we  ai-e  very  happy  to  have  the  support 
of  the  nev/spai)ei*s  atthis^paiticnlar  point. 

Mr.  Poi-i-.  Mr.  Chairman. 

Chairman  Cui.i.ini.  Yes. 

Mr.  Poi  K.  I  would  not  want  to  substitute  my  own  sniiUnaiy  for  your 
testimonv.  so  to  the  extent  that  I  err.  please  correct  me.  I  <rather  the 
sunnnaiy-  of  your  testimony  would  Ix?  that  the  schools  of  Dayton  are 
s(»<rre<:ated.  that  some  of  the  segre<ration  may  Ik*  de  jure  and  some  de 
factoraud  that  the  segiepitioii  problem  will  not  yield  to  any  solutions 
which  do  not  involve  substantial  busing. 

Mr.  K.VTDoiiF.  Yes,  that  is  l  ight. 

Mr.  Vori\  Is  that  a  fair  sumiuai  y  ? 

Mr.  B  vnMiv.  Yes.  That  was  the  feeling  of  our  committee  and  when 
Dr.  Foster  came  in  to  draw  up  plans  pursuant  to  tlie  resolutions  passed 
by  the  board  tluit  support^jd  our  committee,  he  felt  that  22.000  of  the 
55,000  or  so  students  in  Dayton  prci>er  would  need  to  be  bused  sonie- 
wheie.  I  mijxht  add  at  this  point,  it  ma>  not  be  too  importiint  for  you, 
but  I  might  add  at  this  point  that  the  longest  distance  that  would  be 
required  to  accomplish  that  kind  of  busing  under  the  Foster  plan 
would  be  ?oine  0  or  7  miles  and  in  terms  of  minutes,  somethmg  like  20 
to  80  mimites,  depeiulinir  upon  traffic.  So  it  is  the  kin^l  of  problem 
that  we  think  can  be  handled.  If  we  can  gather  the  citizenry  together 
and  get  them  ro  clear  out  their  prejudices  and  lift  up  these  great 
questions  to  establish  Kome  kind  of  healthy  immunity,  our  problems 
are  the  kind  of  problems  that  we  could  deal  with  if  we  really  put  oni* 
minds  to  it. 

Mr.  Vovv\  Do  I  correctly  understand,  too,  that  the  core  of  the  subject 
matter  in  the  lawsuit  is  the  definition  of  the  type  of  segregation 
involved? 

Mr.  Batdohp.  Yes.  I  have  given  you  all  of  my  copies  of  that  Tiews- 
paper  report  from  the  NAACP  suit.  It  has  got  a  great  number  of 
individual  questions  in  it  which  woidd  have  to  be  looked  at  vQvy  care- 
fully but  that  is  certaiidy  one  of  them. 

Mr.  PoFF.  Thank  you. 

Chairman  Cpxlkh.  Any  other  questions? 

Thank  you  very  muchj  sir. 

Mr.  Batdokf.  1  thank  you. 

Chairman  Ckij^kk.  Wc  appreciate  your  coming  and  giving  us  valu- 
able testimonv. 

Our  next  witness  is  Mrs.  James  M.  Minor,  Jr.,  legislative  chairman, 
Virginia  Federation  of  Women's  Clubs. 


Mr.  PoiT.  Mr.  Cliainnaii. 
Clirtiniii.il  Cku.kk.  Yes. 

Mr.  l\nv\  As  a  Virojinia  iiieiiibor  of  the  sulK?oiii!iutt<?e,  ni:iy  I  In* 
rcvopiized  to  extend  a  formal  weleome  to  a  distiiiguislied  Vir<rinian 
and  a  spokesiiirtii  for  a  very  vital  organization  in  onr  State,  tlie  Vir- 
irinia  P'ederatioii  of  Wonieli  s  (?lnl)S?/an  organization  wliicli  I  believe 
IS  alK)nt  L'(),(H)0  to  '25,0110  strong,  represented  in  every  geographical 
(piadrant  of  the  State  and  in  nearly  every  local  coininuiiity,  and  an 
organization  which  has  involved  itself  liihtorically  in  the  cau-e  of 
education  and  one  which  has  made  a  major  contribution  to  ecbication 
legislation  in  the  General  Assembly  in  Kiclinioiid.  I  want  to  add  m\ 
own  personal  commeiulation  of  the  organization  and  the  spokesman 
it  bus  chosen.  Mrs.  Minor  is  the  ohairniaii  of  the  legisbitive  committee. 

STATEMENT  OF  MRS.  JAMES  M.  MINOR.  JR..  ON  BEHALF  OF  THE 
VIRGINIA  FEDERATION  OF  WOMEN'S  CLUBS 

Mis.  MiNoii.  Thank  yoiu  siiv 

Mr.  Chairman,  distinguished  members  of  the  committee,  I  would 
like  to  say  that  I  am  one  of  tlie  few  women  that  did  not  walk  to  AVnsli- 
ington  today  but  after  I  nrove  around  in  your  traffic  up  here,  I  think  it 
was  best  that  I  should  have  wal  ked. 

I  do  now,  as  Mr.  T'oif  told  voii,  represent  the  Virginia  Federation  of 
AVoinen's  Cliibs  which  does  have  in  its  membership  24,(KK)  women.  I 
v.oi'ld  also  like  to  tell  you  that  we  are  not  connected  directly  or  in- 
directly with  any  schoof  grouj),  PTA,  busing  group,  antibusiug  gimip, 
or  whiit-have-yon.  We  function  sole'y  on  our  own  and  with  our  own 
objectives,  one  of  wliicb  and  perlij»ps  the  most  iniportant  of  which  lias 
al  wavs  Ihtu  public  education. 

Summers  back,  we  were  one  of  the  first  groups  and  probably  the 
hirge.st  one  that  fostered  the  idea  in  Virginia  of  public  kindergartens 
because  we  felt  that  it  was  unfair  and  unreasonable  that  children 
whose  jKiivnts  could  not  aiford  private  kindergartens  were  starting 
in  school  substantially  behind  those  who  had  aUeiided  private  kinder- 
gartens. 

We  are  still  working  on  this.  We  have  not  accomplished  it  all  over 
the  State  but  we  are  working  very  hard  to  achieve  it.  We  have  also 
worked  very  hard  to  revise  the  constitution,  which  was  done  la.st 
year,  a  ])art  of  this  revision  ])mvidiiig  for  compnlsoiy  school  attend- 
ance because  we  felt  that  it  was  not  fafr  that  some  children  were  being 
denied  education  l)ecanse  of  the  prejudice,  ignoran(*c  or  whatever  the 
weaknesses  their  ])areiits  might  have  felt  toward  their  education. 

However,  I  do  appear  here  today  in  support  of  a'  lending  the  Con- 
stitution to  pixivent  and  prohibit  forced  assignment  of  cliilare**i  .solely 
))ecause  of  their  race,  their  color,  their  creed,  and  I  have  three  reasons 
for  doing  so.  I  have  previously  filed  my  .statement  and  I  will  be  brief 
and  talk  in  .summary. 

My  fii-st  reason  is  this:  The  Virginia  Federation  has  found  in  its 
work  with  public  S(»liools  that  tho.se  schools  which  function  best  are 
.schools  where  there  is  some  i-easonabk — and  I  use  the  word  •'reason- 
able'* — proximity  between  the  home  and  school. 

I  do  not  suggi»st  for  one  moment  that  I  think  every  child  is  going 
to  be  able  to  go  to  school  down  the  street,  around  the  corner  or  even 
five  i)locks  away.  I  do  suggest  that  when  there  is  no  suitable  reasonable 
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pioxinuty.  tlioiv  is  a  breakdown  in  communication,  children  do  not 
liMve  tlic  social  contact  that  they  should  have  with  children  of  other 
ract»s  01'  of  other  back2:ronnds  l)ecanse  we  have  virtually  eliminated  all 
exti'iK'uri'icular  activities  because  of  the  busini):  situation. 

Piiren^^s  are  not  as  invoh'ed  in  the  school.  They  feel  alienated  and 
uniiuv^]\<.d.  ChildreJi  are  not  able  to  use  the  school  as  much  as  they 
should  iH'cause  they  must  \yo  transported  to  it  at  all  times. 

So  theie  is  this  breakdown  in  total  communication  between  the 
school  ahdthe  home. 

The  thing  that  is  interestini^  to  us  and  has  been  a  concern  to  us  is 
that  in  our  health  studies  we  have  seen  tliat  in  health  care,  custodial 
care,  and  institutional  care  there  seems  to  be  a  great  movement  to 
bring  i>eoi)le  near  thoir  homers  for  treatment,  near  tlieir  homes  for 
custody*  near  their  homes  for  care,  and  at  this  time  we  are  now  sending 
our  clii  Id  ren  away  from  home  to  be  educated. 

And  so  the  proximity  point  is  my  first  point.  And  that  brings  me 
to  the  second  point  and  the  second  point  is  this:  When  the  parents 
develop  this  alien  attitu('e  and  I  promise  you.  gentlemen — and  1  know 
that  you  know  this  is  true — thev  have  developed  it,  they  retaliate  in 
a  way  that  they  would  not  use  if  any  other  thing  wen*  involved  besides 
their  children. 

People  can  be  coerced,  and  bullied,  and  badgered,  and  persuaded, 
and  led,  and  dragged,  but  when  it  conies  to  their  children,  they  become 
an  entirely  different  type  of  person. 

And  so.  what  is  happening  to  us  in  Virginia  and  moi'e  specifically 
in  Richmond,  as  T  am  sure  you  know,  is  that  we  are  witnessing  a  denial 
of  the  public  schools  and  that,  of  course,  is  the  real  conceni  of  this 
federation  I  represent. 

People  by  the  hundreds  are  taking  their  children  out  of  the  public 
school  system  and  thou  what  is  happening  and  what  is  left  is  that  tlie 
public  >Jch()ols  are  just  beginning  to  get  poorer  and  poorer. 

Now,  when  people  take  their  children  out,  tliey  are  ent<u'ing  them 
many  times  in  private  schools  which  are  very  poor,  too. 

However,  they  theorize  that  at  least  they  are  having  some  say  in 
their  edurati(»n.  that  they  at  least  are  responsible  for  "^heir  children,'and 
the  public  schools  are  left  to  flounder.  So  we  are  having  financial  prol)- 
lenis,  Si  hool  bond  issues  are  being  voted  down  because  w.^  have  this 
strong  feeling  among  pai'ents.  "I  am  not  goinir  to  suppoii:  the  public 
school  and  my  child  is  going  to  another  school  and  I  am  not  going  to 
vote  for  the  l>ond  issue  because  I  don't  care," 

Th  is  is  unreasonable,  and  I  admit  tliat  it  is.  but  it  is  what  they  are 
doing.  They  are  closing  their  pocketl)0oks  and  they  are  closing  their 
vote  to  tlu»  public  school,  and  we  have  to  have  the  public  schools. 

You  know  that,  and  I  know  that.  Then  I  come  to  my  third  point, 

Tliis  is  the  one  that  concerns  me  the  most,  I  have  an  awful  feeling 
that  everybody  has  forgotten  the  children.  We  have  listened  to  some 
social  theories  and  social  science  and  scientists  talk  about  these  magic 
numbers,  quality  education — 't  takes  so  many  of  this  color  and  so 
many  of  that  color,  you  put  them  together  and  you  ha\'e  a  perfect 
classroom 

Xot  so  long  ago  I  sat  in  on  a  budget  hearing  at  a  school  meeting 
where  they  were  determining  how  to  set  up  the  busing  plan  and  how 
to  set  up  the  budget  and  the  conversation  went  something  like  this; 
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"All  right,  now,  we  need  100  more  blacks  and  we  need  100  more 
v  hit<»s. "  and  thon  thev  took  out  the  nmp  and  they  look(»d  around  on  t\\i\ 
map  and  they  said,  "IVell,  now  here  we  ciin  get  25  bhicks  over  lien*  and 
30  whites  over  here." 

If  I  had  not  known,  I  would  have  thouglit  they  were  discussing  cat- 
tle, not  children  at  all.  And  1  thought  to  myself,  we  have  spent  more 
time  in  this  room,  and  I  belie.o  in  ^  irsrinia  trying  to  decide  how  to 
finance  the  buses  than  we  have  spent  in  distributing  the  books,  picking 
tlie  teachers,  and  decidin*r  on  the  curriculum. 

I  do  not  believe  that  Virginia  is  this  big  an  exception.  T  think  this 
is  happening  a  lot  of  places. 

Now^  summarily,  let  me  say  this,  I  have  not  mentioned  quality  educa- 
tion this  morning  because  I  do  no^  know  what  quality  education  is  and 
I  am  not  sure  anybody  doep. 

Mr.  McCuLLOCH.  Mr.  Chairman,  I  would  like  to  give  these  few 
words  of  help  if  it  be  help* 

I  believe  it  involves  at  least  reading,  M-ritinir.  arithmetic — basics 
which  so  many  of  our  children  have  not  been  getting  for  a  long  time. 
[Applause.] 

Chairman  Celler.  We  will  have  no  demonstrations  by  those  in  the 
audience,  please. 

Mrs.  Minor.  I  am  so  glad  you  said  this.  I  had  a  teacher  friend  tell  me 
she  spends  a  third  of  the  day  being  a  sociologist,  and  a  third  of  tlie 
(lay  l>eing  a  psychiatrist,  and  the  other  third  beins:  a  i)oliccman. 

Unt  I  think,  to  have  qualitv  education,  you  have  to  have  three 
things:.  You  must  have  a  teacher  who  cares;  you  must  have  parents 
who  care  and  are  involved  in  some  ^♦  ay,  and  you  must  have  atmosphere 
of  irood  will. 

^  thank  you  for  allowing  me  to  testify.  Even  if  you  do  not  share 
my  beliefs,  I  am  sure  that  you  are  going  to  do  the  *l)est  job  you  can 
to  remedy  the  problems  that  we  have. 

Thank  you,  Mr.  Celler. 

Chairman  Celler.  Thank  you,  indeed. 

We  are  obliged  to  you  for  your  statement. 

(ilrs.  Minor's  complete  statement  follows:) 

Statkmext  of  yina,  .Tamks     Mixob.  .Tr,.  ox  Behalf  of  tiik  Vntcixu  Fkiikratiox 

OF  Women's  Clubs 

Mr.  rimirnmn.  distniguished  memhers  of  the  House  Judiciary  Committee,  I  am 
>rr<,  .Tames  M.  Minor.  .Tr..  df  the  Virginia  5>derati()n  of  Women's  Chth.  Ours  is 
tUv  hirjre.  *  woman's  organization  in  the  Commcmwealth  of  Virginia,  and  is  com- 
I)o*<(h1  of  24  thousand  women. 

The  Federation  has  absolutely  no  connection  with  nor  affiliation  with  any 
*4C'1ku)1  or  school  organization,  teachers'  group,  or  sik  eial  interest  group  of  any 
kind.  Our  punmse  is  and  always  has  been  to  promote  a  common  interest  and 
gonutne  concern  in  educatUm.  philanthropy,  public  welfare,  moral  values,  and 
civics  and  the  fine  art.s.  It  is  because  of  our  involvement  with  puhlic  education 
that  we  are  here  today.  We  strongly  urge  this  Congress?  to  amend  the  Constitu 
tion  of  the  U.S.  to  prohibit  forced  assignment  of  children  to  schools  because  of 
race,  creed,  or  color. 

We  have,  since  1907.  supported  public  education  in  every  conceivable  way  in 
Virginia.  We  believe  deeply  in  the  public  school  system  and  in  the  right  of  every 
child  to  be  weVi  educated  in  the  public  schools.  We  have  supported  countless  edu- 
cation bills  both  in  the  Virginia  General  Asrombly  and  in  the  Congress,  The  Fed- 
eration wa«  one  of  the  earliest  motivating  forces  promoting  the  establishment  of 
public  school  kindergartens  in  Virginia.  We  believe  that  all  children  must  be  edu- 
cate<l — and  well  educated. 
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However,  if  massive  Ini^inj?  (solely  for  the  benefit  of  playinff  some  innjjie  mini- 
hers  jjanie)  continues,  we  shnll  all  Iw  witnesses  at  the  demise  of  the  i>nl>licseliools. 

1  wish  to  make  three  iMiints— inul  three  alone— here  tmlay.  Tlie  first  is  (inite  .sim- 
ple. We  believe  that  quality  education  is  enhanced  by  parental  and  student  in- 
volvement in  seho(»l  activities.  We  farther  bc^lieve  that  some  reanonahlr  proximity 
of  ln»me  and  school  enconrai^es  this  involvement.  With  massive  busiiiff,  children 
are  far  removed  from  their  schools;  they  are  not  close  enough  to  use  the  play- 
jrronnds:  they  cannot  enjoy  the  needed  social  involvement  tbat  comes  with  a.<?so- 
ciation  in  extra-cnrricniar  events;  parents  feel  -'removed"  from  the  school  and 
nro  relnctant  to  become  active  and  informed:  there  is  no  school  loyalty  or  for 
that  matter  healthy  school  spirit.  Into  attitudes  that  are  filled  with  distrust  and 
niisconc(M>tion.  come  opinions  and  feelinps  of  fear  and  apprehension.  And  so  what 
happens?  ni  tell  yon  what  hapiwns  becan«;e  we  arc  witne^sinjr  it  dailly  in  Kich- 
moud.  More  and  more  parents  are  abandoniniu'  the  pnblic  s<hools.  Many  of  them 
an*  providing:  private  edncatirm  for  their  children.  Some  of  this  private  edncjition 
i<  pood,  and  some  is  rerp  poor.  Bnt  the  rK>int  is.  that  parents  will  wot  Ik*  bullied 
and  coerced  when  the  subject  is  their  children.  And  this  brings  me  to  my  second 
point. 

What  is  hapi  eninf:  to  our  pnblic  system.  More  and  more  school  bond  issues  are 
failinj:;  funds  are  beiuR  voted  down  by  citixens.  because  they  refuse  to  pay  for 
private  schools  aitd  public  ones  sinudt^ineously.  We  may  say.  "So  what?  They 
made  that  choice!"  But  they  did  not.  Most  citizens  want  their  children  in  the 
pnblic  schools,  but  they  refuse  to  have  them  Imsed  to  eternity  and  back  and  liave 
no  voice  in  their  education.  And  so  they  are  retaliating  in  the  only  way  they  know. 
Tlnw  an*  closing  their  pocketlnwks  and  their  votes  to  the  public  schools. 

You  may  say  that  the  Federal  Government  or  the  State  Government  may  take 
up  the  financial  slack  ;  however,  we  all  know  that  ultimately  that  avenne  of  re- 
sources will  reach  a  limit  l)eyond  which  it  cannot  go. 

Mv  third  point  is  this.  What  in  the  world  has  happened  to  all  of  our  concern 
for  the  ehUdren  involved.  We  have  allowe<l  the  social  scientists  and  theorists  of 
all  kinds  mesmerize  us  with  very  imaginative  numbers  game.  They  tell  us  that  it 
takes  so  many  white  faces  and  so  many  blflck  faces  to  make  the  perfect  e<hica- 
tional  harmony.  I  had  occasion  -o  sit  in  on  j»  planning  session  about  busing  and 
the  budget  In  one  area,  and  had  I  not  known  otherwise.  I  would  have  been  sure 
thev  wen»  discussing  chattel.  ''liCt's  see",  someone  wonld  say.  **We  need  .*»00  more 
blacks.  Let's  reach  o\  er  to  thin  area.  Then  weMl  find  100  whites  some  place."  Thc«e 
are  children,  for  goo<lness  sakes.  Doesn't  anyone  in  this  world  care  \chere  and 
how  •^c  reach  to  use  them.  We  have  s|>ent  more  hours  in  Virginia  this  year  decid- 
ing Low  to  finance  buses  than  we  have  8|)ent  in  deciding  on  books,  teachers  and 
facilities. 

We  all  know  about  the  injustice  of  the  post.  I.  for  one.  do  not  deny  it  for  one 
tlay  second.  But  I  refuse  to  see  how  we  can  stamp  ont  years  of  prior  injustices 
by  adopting  graver  ones  now. 

T  hear  a  good  deal  about  "quality  e<lucation".  That  l^  what  we  all  want.  But  I 
submit  to  you  that  "quality  e<lucation"  is  an  elusive  thing.  It  can*t  be  forced  with 
busing,  or*  ratios,  or  injunctions.  Quality  e<lucation  conies  when  teacbcrs  care, 
w  hen  parents  are  involved  and  when  goml  will  is  present. 

T  ask  you  today  as  eamesi:ly  as  I  know  how.  to  seek  (piality  education  in  these 
terms :  put  a  stop  to  basing  for  the  sake  of  busing. 

Chairman  Cellkh.  Our  next  witness  is  Mrs.  FiTiiik  W.  Wylie,  pi-esi- 
(lent,  ^lirhipin  Civil  Kiphts  Commisrion,  accompanied  bv  Mrs.  Rita 
Scott. 

STATEMENT  OF  MRS.  FKANK  W.  WYLIE,  PRESIDENT,  MICHIGAN 
CIVIL  RIGHTS  COMMISSION,  ACCOMPANIED  BY  MRS.  RITA  SCOTT, 
DIRECTOR  OF  EDUCATION  PROGRAMS 

Mrs.  Wyijk.  Mr.  Celler  and  nionibei*s  of  the  snbconimittee,  I  am 
-Afaitha  Wylie,  ]n-esident  of  the  Michifran  Civil  Ri^rhts  Commission, 
and  with  nie  this  mornin^r  is  Mrs.  Rita  Srott,  \\\\o  is  director  of  tho 
education  programs  for  the  commission. 


1381 


T»iis  is  the  program  wliidi  most  directly  deals  with  the  school  dis- 
tricts in  the  State  of  Michigan  in  thoir  various  endeavors  to  provide 
(Mjuality  of  edroational  opportunity  for  Michigan's  children. 

We  are  pleased  to  have  this  op}X)rtunity  to  appear  befoi-e  you  this 
njornin^x  to  descrilxi  the  commission  exi>eriences  and  concerns  in  Miclii- 

The  Michi*rtui  Civil  Rights  Conmiission  is  a  major  department  of 
State  government  created  by  the  i)eople  of  Michiti:an  in  the  new  State 
constitution  which  took  eifect  in  Januar}%  1904:. 

Mr.  Hutchinson  was  a  member  of  that  constitutional  convention.  The 
commission  is  ehar«red  with  the  responsibility  to  protect  the  enjoyment 
of  the  civil  rij?hts  »ruarante.'d  by  law  and  by  the  constitution  and  to  se- 
cure the  e(iual  protc(*tion  of  such  rights  without  discrimination  be- 
cause of  religion,  race,  co^or,  or  national  origin.  It  is  the  only  consti- 
tutionally created  civil  rights  enforcement  agency  in  the  Xatioii. 

The  connnission  urges  tliis  subeonnnittee  ancl  Congress  to  irject 
House  Joint  Resolution  020  and  Hou?ie  bill  13016. 

The  Michigan  Civil  Rights  Commi.ssion  is  painfully  aware  that 
events  and  officials  in  Mich.igan  have  influenced  Members  of  this  Cou- 
givss  to  consider  leirislation  that  would  turn  back  the  clock — reestiib- 
lish  the  PJesstt/  v.  Fergusioii  doctrine  of  "separate  but  equal"  in  edu- 
cation, and  impede  the  implementation  of  titles  IV  and  VI  of  the  Civil 
Rights  Act  of  1904. 

Qn  February  22,  1072,  the  Michigan  (Commission  responded  to  thr 
proposition  of  constitutional  i\lmendments,  as  embodied  in  House 
♦loint  Re.-olution  ()20,  and  connnunicated  its  concern  to  State  and  Fed- 
ei'al  officials.  Let  me  share  with  you  the  substance  of  our  nnanimou.s 
position  statement 

The  Michigan  Civil  Rights  Commission  cnUs  upon  the  Prosident,  the  CoU' 
«re>;s  ami  i)Uhlic  officials  at  all  levels  to  join  together  to  resist  the  current  effort 
'  >  nmeml  the  T'nited  States  Constitution  in  a  way  which  would  have  the  eflfoct 
of  nuUifyinff  the  t;nited  States  Supreme  Court's  decision  of  1954  outlawia;: 
racial  .«e^'re^ation  hi  our  puhlie  schools. 

The  momentum  buildinp:  toward  an  amendment  prohibiting  husinfr  to  end 
so;^rojntion  could  well  brinp:  us  to  a  constitutional  and  moral  crisis  the  likes 
r)f  which  we  have  not  soon  since  the  Civil  War. 

It  took  inon  than  i«  half  century  since  1806  to  overturn  the  ^separate  hut 
cfiunl  doctrine*  ...  It  appe.ir.s  that  it  has  taken  less  thnn  20  years  from  lirotcn 
vs.  Hmml  of  Edncaiion  for  the  clamor  to  bejcin  to  deny  Fourteenth  Amendment 
rights  .  .  .  Those  who  urjre  amend* wen i.  we  believe,  fail  to  comprehend  fully 
the  awe»»oii)e  sijrnifieance  of  action  which  would  amend  the  Bill  of  Rights  for 
the  first  time  in  our  history. 

This  Commission's  Constitutional  mandate  compels  it  to  speak  to  those  in 
critical  i)ower  and  to  every  iitizen  of  Michtffan.  Uacial  antii)athy  is  the  reality 
of  this  nation's  history  and  what  is  vantlnjc  is  a  new  understanding  of  how 
present  inequitit^  have  develoiJed  and  should  he  cured.  To  assume  sectional 
difl'erences  between  North  and  South  ini])edes  final  resoluti<m  of  the  eonfiict 
lK»tween  belief  and  practice.  To  amend  the  Constitution  or  to-Iejrislate  to  re- 
strict the  means  of  acliieviiij?  equity  leads  the  country  away  from  its  stated 
Soals. 

The  youhjr  people  in  Pontiac  who  are  actively  seeking?  to  convince  their  elders 
that  they  ran  make  M  work,  are  symbolic  of  the  commitment  to  the  .sense  of 
justice  which  was  the  original  source  of  our  Constitutional  strenjrth.  Adults 
have  a  moral  duty  to  note  and  to  emulate  these  j^oung  peopie.  Public  officials 
have  a  constitutional  duty  to  do  so. 

As  a  civil-rights  enforcement  agency,  the  Commission  points  out  the  contradic- 
tions of  stating  our  complex  racial  dilemma  only  in  terms  of  'forced  integration 
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of  the  suburbs*  when  speaking  of  oiren  housing;  or  'forced  busing  of  school 
children'  when  speaking  of  education. 

So  interrelated  are  the  system  of  housing,  employment  and  education  dis- 
crimination that  our  courts  now  find  there  is  no  longer  a  distinction  between 
de  jure  and  de  facto  segregation. 

To  oppose  busing  as  one  of  the  methods  of  contributing  to  the  achievement 
of  equality  in  education  for  all  children— to  advocate  the  passage  of  a  con- 
stitutional amendment  sanctifying  the  "neighborhcmd  school"  wiion  so  oft<*n 
neighborhoods  have  been  kept  white  by  design,  is  to  sanction  the  notion  that 
we  are  incapable  of  bringing  reality  up  to  the  level  of  belief. 

AVhile  the  Jlichigan  Civil  Ri^rlits  Commission  spohe  to  the  critical 
and  debilitating  impact  of  a  Federal  constitutional  amendment  on 
l)iiblic  education  policy  and  practice  in  Michigan,  President  Nixon  on 
March  17,  107:^,  proposed  a  legislative  stratf^gv  which  would  liave  tl^e 
immediate  effect  of  restricting  any  additional  transportation  of  stii- 
dent.s  now  and  in  the  foreseeable  fiitnre.  Enactment  of  this  legislation 
won  1  severely  restrict  minority  youth  access  to  desegregated  schools 
and  would  only  retain  the  status  quo  in  terms  of  existing  inequality 
of  educational  facilities  and  services. 

Such  action  only  serves  to  prolong  the  divisive  debate  on  busing. 
Tt  precludes  our  attention  to  correction  of  educational  circumstances 
which  are  in  violation  of  constitutional  principles  in  ^fichigan  and 
across  this  Nation. 

Let  me  now  describe  the  situation  in  ifichigan.  First:  In  106^, 
the  people  of  Jlichigan  reaffirmed  their  conmiitment  to  a  svstem  of 
free  and  equal  public  education  as  a  new  State  constitution  was 
ado])ted 

The  fundamental  imi^ortance  of  education  to  all  members  of  a  free, 
culturally  diverse  society  has  been  a  ba^ic  tenet  of  this  Xation  and 
Michigan. 

Under  proyision.-,  of  Michigan  law,  residents  are  required  to  support 
public  education ;  and  under  penalty  of  State  law,  every  young  person 
between  the  ages  of  6  and  16  is  required  to  attend  a  State-approved 
program  of  education. 

Second:  In  April  of  196r>,  the  Michigan  Civil  Rights  (  "ommis'^ion 
and  the  State  board  of  education  adopted  a  joint  policy  ^^tateu'^nt 
on  equality  of  educational  opportunity,  attache<l.  which  set  forth 
the  findings  of  Brown  /.  supported  the  provi.s^ins  of  the  Civil  Ki<rlit^ 
Act  of  19()4,  and  described  the  legal  and  educational  responsibility  of 
school  officials  to  prevent  nnd/u/  correct  segregation. 

Third:  Some  voluntary  affirmative  actions  resulting  in  the  elim- 
ination of  racially  identifiable  scliools  have  been  taking  place  in  a 
few  small  Michigan  comnuuiities— Ann  Arbor,  ikldwin,  Cas^opoli  , 
and  Covert. 

Fourth :  In  our  i.oiddle  cities,  however— particularlv  in  urban  cen- 
ters providing  instructional  programs  for  a  student  population  of 
from  15,000  to  40,000  and  in  Detroit,  voluntary  actions  to  desegregate 
even  at  the  secondary  grade  level  have  l)oen  challe:  ged  bv  residents 
who  resist  change. 

This  has  becMi  our  early  experience,  for  example,  in  snoh  cities  as 
Lnn*?inir  and  Flint,  and  our  recent  experience  in  Kalamazoo.  I  am 
pleased  to  report  that  the  S^ate  court  of  appeals  has  used  the  State's 
loint  policy  statement  of  1066  in  affii-minir  that  school  officials  have  the 
authoritv  and  the  mandated  responsibility  to  assign  students  to  fncili- 
ties.  and  to  con.sider  race  <ong  with  other  factors  in  such  decisions. 
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Fiftli :  Spvph  Miclu<ran  districts—Ecoi-so,  Fpindalcs  Flint,  Pontiuc, 
River  Rougo,  Saginaw,  Wcstwood— liavp  been  tlip  subject  of  FVderal 
HEW  review  on  tlioir  compliance  status.  One  of  these,  Ferndale,  was 
found  in  a  state  of  noncompliance.  A  directive  to  terminate  funds  to 
Ferndale  wa.s  ordered  only  last  week. 

Sixth:  Five  local  districts  have  been  charged  with  discrimination 
and  denying  equal  protection  of  the  laws  in  action  before  the  T.S. 
district  court.  These  several  cases  are  at  different  stages. 

Tntler  the  district  court  orders  of  Kalamazoo  and  Pontine,  scliool 
officials  were  recjuired  to  implement  a  student-staff  d(»se^regation  plan 
effective  September  7, 1071. 

The  Pontiac  appeal  to  the  T^S.  Supreme  Court  was  denied:  final 
orders  are  awaited  in  the  Detroit  desegregation  cnse;  apjieals  are 
pending  in  litigation  involving  Knhimaxoo  and  Benton  Harbor;  and 
coml  hearingH  cm  the  complaint  against  the  Grand  Rapids  schools 
will  begin  within  a  month  in  Federal  district  court. 

The  iiumer*  ite  Mid  continuing  public  response  to  conit  desegrega- 
tion rulings  has  focu.sed  on  the  busing  of  students  as  a  means  to  elim- 
inate .segregation.  The  Federal  courts,  which  have  provided  some 
relief  for  Anierica  s  minorities  .since  1054,  are  facing  severe  criticism 
by  the  pul)lic  and  by  elected  officials.  Even  tho.se  who  agi-ee  with  the 
eourts'  findings,  now  proclaim  their  total  opposition  to  am*  n^medv 
which  would  involve  the  transportation  of  .students  or  the  dis^)lution 
of  the  neighl)orliood  .school— often  in  terms  of  their  "right''  to  a  nei<di- 
borhood  .school. 

In  his  decision  on  the  case  lhadlev  v.  .ViJIih-n,  Judge  Stei^luMi  J. 
Roth  describes  the  reality— that  black  vouth  have  been  illegally  con- 
fined to  segregated,  inferior  .schools.  lie  found  the  Detroit  and' State 
school  officials,  the  State  and  local.  State  nnd  Federal  housing'  officials 
giiiltv  in  thnt-  they  acted  to  create  and' niaintain  racially  se^^'e<^ated 
sehools.  Young  Ronald  Bradley,  his  faiuilv,  and  thoii.saiid«  of  black 
families  in  the  Detroit  district,  took  comfort  as  the  court  des^'ribed  its 
legal  i-c-.ponsibility  and  intention  to  .seek  a])]>roprinte  remedies. 

There  was  ho]>e  that,  at  hist,  that  practices  whidi  were  constitu- 
tionally and  educationally  offensive  would  be  corrected,  that  tl«c  (Con- 
stitution inenut  what  it  .sjiid,  and  that  public  officials,  sworn  to  uphoH 
the  roiLstitutioii,  would  do  just  that. 

IIopo  and  belief  in  jn.stice,  and  the  enforcement  of  civil  riirhts,  is  at 
this  moment  dim.  I  can  a.ssure  vou  that  this  describes  the  feelinirs  of 
minority  residents  witliin  our  State.  The  disillusionment  in  the  IpiraJ 
sv.stem  and  in  the  commitment  of  public  officials  is  almost  total  at  all 
levels  of  the  minority  cominimitv  in  Michigan-^aiid,  I  wvtsht  luhL 
among  a  hirge  segment  of  the  white  community. 

I  ffive  you  as  an  example,  a  grou?)  of  black  citizens,  paretU:^,  and 
ministers  who  came  yesterday  to  Washington  in  oppositirm  to  the  pro- 
po.sed  legislation.  I  wonder  liow  manv  oeople  know  they  came*  as  op- 
l)o.se(}  to  those  who  know  that  Mrs.  Mc-Cabe  is  arrivin'g  today  from 
Pontiac. 

The  couit  decisions  and  orders  involving  Michigan  school  districts 
liave  implications  for  all  other  local  di.stricts  where  .similar  circum- 
.stances])reyail. 

In  the  scliool  year  1070^71,  i)ublic  school  enrollment  in  Michigan 
totaled  2,157,273  and  included  in.4  percent  black  and  1.3  percent 
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Spanisli-snnuimed  i)U|)ils.  Xenrly  tliroe-qunrtor.s  of  nil  !)lack  pupils 
ami  -^i)  juMvont  of  all  Spanish -surnanied  pupils  attend  scliools  i*i  tliC 
I)(»t!'()it  in(»tn)i)olitan  area:  Wayne,  Oakland,  and  Maconih  Counties. 
The  icniainini,'  nonwliite  pupils,  except  for  7  percent  of  the  States 
Aniei  ican  Indian  student  i)opulation,  attend  schools  in  southern  Mich- 
igan. I  ri»iVr  \ou  to  our  exhibit  H-1  attached.  [See  p.  loSO.  | 

In  ouv  core  cities — api)roxin^:itely  '27  s<"ho()l  districts — racial  se^- 
re^ati(»n.  jiarticularly  in  the  elementary  ^iiides,  the  rule  rather 
than  the  exception.  romi)hiints  to  the  M(^IU'  of  unlawful  discrimina- 
tion are  increasing.  Amon*r  the  complaints  hroufrht  to  us  by  members 
of  thi'  black,  brown,  and  red  connnunities  are  alle<rations  re<rardin<r 
extrcnu^ly  i)oor  school-pupil  academic  performance:  unequal  treat- 
ment, conditions,  and  benefits:  <rrossly  deficient  curricuhim  content; 
and  !'a<'ia]  se^re<ration  and  isolation — (whibits  B-2  and  C,  bt)th 
attached.  I  See  *\  b'iST.] 

.Vli  of  tlie-e  urban  scliool  districts  have  qualified  for  and  receiv*^* 
funds  under  the  Elementary  and  Secondary  Education  Act..  Compen- 
satory education  funds  have  had  little  impact  upon  minority  student 
proirres-^  t)n*ou<rh  scliool. 

In  many  ^liclii^an  di.stricts,  minority  *rroup  members  are  coii- 
viiu'cd  that  desetrn»^ation  i.s  the  basic  comi)ojient  of  any  plan  to  assure 
equal  and  riuality  education.  There  are  school  admini.^tratoi's  and 
l)onrd.s  of  edur-afion  who  suppoi-t  this  concept.  In  Jackson  and  in 
Lai.sin<r.  Mich.,  school  officials  and  the  community  are  in  the  process 
of  id(nitifyiu<r  feasible  options  for  de.s(»<rregation«  D(»spite  some  V(X*al 
oppo.-^ition.  these  districts  are  proceediii*r  and  expect  to  decide  uprm 
a  rune  <4'hedule  and  plan  this  school  year.  ^1ie  plans  will  call  for  the 
transportation  of  more  students  than  are  currently  bu.sed  in  the 
disti'ifts. 

The  HouH^  Joint  Resolutions  fi"20  proposal,  if  ratifu^d,  would  rend(M- 
the  implementation  of  such  plans  absolutely  impossible. 

Chairuian  Cki.l.\u.  May  T  ask  at  this  point,  what  would  be  the  i)sv- 
cholo^ical  collect  on  what  you  hav(»  just  indicated  if  we  passed  t]i(» 
moratorium  ))ill  i 

Miv.  WvMi:.  I  think  it  woidd  1k»  very  dangerous  l)ecause  T  think 
many  of  tlie  districts  in  Miehi<raii  are  beirinnin<r  to  realize  the  iii- 
erpiities  and  beiriimin<r  to  realize  they  must  take  positive  stejis.  They 
are  seeinir  in  the  areas  where  it  has  already  taken  p'hue,  such  as 
Kalaniay«>o  and  Pontiac,  that  it  is  workinsr  well. 

Conti'ary  to  what  von  have  heard,  it  is  workiiiir  extremely  well. 
There  are  fewer  incidents  and  more  parent  involvement  and  a  much 
better  feeliiijr  amoii^  the  children  tliaii  existed  before. 

T  think  it  would  be  very  dania<rin<r  to  turn  back  a  process  of  positive 
tlion<rl  t  and  action  vliich  has  occurred  and  is  be<rinnin^  to  occur  in 
nianv  Mirhij^an  districts. 

The  enactMcnt  of  the  legislative  proi^osaK  II.R.  invites 
opponents  of  these  plans  to  intervene  through  the  courts  and  thereby 
bar  iini^lementation. 

Th  .  »^  'U  when  tlie  professional  ludgment  of  those  who  have  direct 
respc  isibiiity  for  the  operation  of  local  schools,  calls  for  student  de- 
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s<»!r!(\irati()n,  tlicv  nw  likely  to  bo  rostaiiicd  bv  the  action  this  (  onuross 
(•ontcniplutc'S. 

In  afklition,  the  onactnicnt  of  the  j^roposod  II.R.  l^nif}  would  r<Mpiiiv 
thv.  districts  of  Kahunazoo  and  Pontiac  to  coaso  transportation  of  stu- 
dents ordered  by  the  conrt  in  11)71.  These  districts  have,  with  earrtcst 
effort  and  fjood  faith,  complied  with  PVderal  court  orders.  J )os(»^ne •ra- 
tion has  been  achieved  districtwide  and  is  workinir  well.  The  reor- 
irmiizatiou  to  achieve  the  previous  status  of  schools  as  of  December 
ol,  1970,  would  phue  an  intolerable  burden  on  these  districts. 

We,  in  Michiiraii,  viewed  our  le«ral  responsibility  and  o])portunity 
to  ])royi(le  ecjual  echicational  o})p()rtunity  with  some  clnritv  and 
enthusiasm  prior  to  November  4.  1J)71,  to' date  Con^rross  acted  with 
(lispatch  to  propose  several  antibusin<r  amendments  to  i)endin<r  le<ris- 
lation. 

Educational  leaders  in  this  State  understood  the  meaninir  of  "af- 
firmative duty"  as  descri))ed  by  Chief  Justice  Hur<rer  in  Sirann  v. 
(Iwrlofie-Me.chlenhnnj,  I1i<»re  was  a  real  prosj^ect  that  the  victims  of 
discrimination  in  education  would  no  lonirer  be  requii-ed  to  initiate 
( onrt  action  at  their  own  expense. 

We  are  faced  now  with  the  prospect  that  such  litigation  will  pn^- 
vid'»  1  ittle,  if  any,  l  ealistic  l  emedy. 

This  is  indeed  a  critical  moment  in  this  Nations  history.  At  a 
moment  when  leadership  and  encoura*reinent  from  Federal  aiid  State 
oflicials  should  facilitate  local  desegregation  effoits,  and  could  exrrt 
the  calm  example  of  upholding  the  constitutional  guarantees,  we  are 
met  witli  equivocation  and  retreat.  For  the  Congress  of  the  Fnited 
States  to  act  aflirnnitively  on  the  pioposed  measures  would  be  to  recoi'd 
the  greatest  failure  of  this  Xation. 

The  Michigan  Civil  Rights  ('ommission  uiges  you  to  reject  House 
Joint  Resolution  020  and  H.K.  I^JOIG  and  similar  measures. 

We  thank  you  for  the  o])portunity  to  appear  before  you  this 
morning. 

Chairman  Cklij:!?.  Do  \ou  wish  to  place  in  th.e  record  vour  exhibits 
A,J^,andC? 
Afi-s.  WvLiK.  Yes,  sir. 

Chairman  Ckuj-ik.  Witliont  objection,  those  will  be  placed  in  the 
leoord. 

(The  exhibits  referred  to  follow:) 

KXIHHIT  A 

.ToiXT  Statkmext — MicnioAN  .Statk  Ro.\rd  of  Ei)i;cATiox  and  Michigan  Civil 

KiuHTs  Commission 

In  the  field  of  public  edncatioi  Michigairs  Constitution  and  laws  guarantee 
e.4  ry  citizt»ii  the  right  to  e<iuul  educational  opiiortunitie-s  without  di^crimiimtion 
lieeai.se  ui  race,  religion,  color  or  iialionul  origin.  Two  departments  of  state  gor- 
eniment  share  rosiwnsibUity  for  upholding  this  guarantee.  The  State  Board  of 
Education  has  a  constitutional  charge  to  provide  leadership  and  general  super- 
vision over  all  public  education,  while  the  Michigan  Civil  Rights  Commission  19 
chargwl  with  securing  and  protecting  the  civil  right  to  education. 

In  addition  to  the  declaration  of  public  policy  at  the  State  level,  the  United 
States  Supreme  Court,  in  the   case  of  Brown  vs  Board  of  Education,  ruled: 
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*-tl«it  in  the  field  of  iml)lic  education  the  doctrine  of  ^separate  but  equal*  has  no 
lilaee.  Se^mrate  educational  facilities  are  inherently  unequal.*' 

The  State  Board  of  Education  and  the  Michigan  Civil  Rights  Ck>mmission  hold 
that  segregation  of  students  in  educational  programs  seriously  interferes  with 
the  achievement  of  the  equal  opportunity  ^arantees  of  this  State  and  that  seg- 
regated schools  fail  to  provide  maximum  opportunity  for  the  full  development 
of  iniman  resources  in  a  democratic  society. 

The  State  Board  of  Education  and  the  Civil  Rights  Commission  jointly  i  ledge 
themselves  to  the  full  use  of  their  powers  in  working  for  the  complete  elimina- 
tion of  existing  racial  segregation  and  discrimination  in  Michigan*s  public 
schools.  It  shall  be  the  declare^  policy  of  the  State  Board  of  Education  that  in 
programs  administered,  supervised,  or  controlled  by  the  Department  of  Educa- 
tion, every  effort  shall  be  made  to  prevent  and  to  eliminate  segiegation  of  chil- 
dren and  staff  on  account  of  race  or  color. 

While  recognizing  that  racial  imbalance  in  Michigan  schools  is  closely  related 
to  residential  segregation  patterns,  the  Board  of  Education  and  Civil  Rights 
(Commission  propose  that  creative  efforts  by  individual  school  di.stricts  are  essen- 
tijil  and  can  do  much  to  reduce  or  eliminate  segregation.  Local  school  boards  must 
cnfisido:-  the  factor  of  racial  balance  along  with  other  educational  considerations 
in  making  decisions  about  selection  of  new  school  sites,  expansion  of  present  fa- 
cilities, reorganization  of  school  attendance  districts,  and  the  transfer  of  pupils. 
from  overcrowded  facilities.  Each  of  these  situations  presents  an  opportunity  for 
integration. 

The  Board  of  Education  and  the  Civil  Rights  Commission  emphasize  also  the 
importance  of  democratic  personnel  practices  in  achieving  integration.  This  ve- 
quires  making  afl9rmative  efforts  to  attract  members  of  minority  groups.  Staff 
integration  is  a  necessary  objective  to  be  considered  by  administrators  in  re- 
cruiting, assigning  and  promoting  personnel.  Fair  employment  practices  are  not 
only  required  by  .law,  they  are  educationally  sound. 

'I'he  Board  of  Education  and  the  Civil  Ridits  Commission  further  urge  local 
school  districts  to  select  instructional  materials  which  encourage  respect  for 
diversity  of  social  experience  through  text  and  illustrations  and  reflect  the  con- 
tributions of  minority  group  members  to  our  history  and  culture.  A  number  of 
criteria  are  enumerated  in  "Guidelines  for  the  Selection  of  Unmnn  Relations- 
Content  in  Textbooks,**  published  by  the  Michigan  Department  of  Education  in 

The  Board  of  Education  and  the  Civil  Rights  Commission  believe  that  data 
must  be  collected  tb  show  the  racial  composition  of  student  bodies  and  personnel 
in  all  public  schools  as  a  base  line  against  which  future  progress  can  be  measured. 
Both  agencies  will  begin  next  month  to  assemble  information  on  the  present 
situation. 

To  implement  these  policies  the  State  Board  of  Education  has  assigned  staff 
to  work  cooperatively  with  the  Civil  Bights  Commission  and  local  school  author- 
ities for  the  purpose  of  achieving  integration  at  all  levels  of  school  activity.  The 
Michigan  Civil  Rights  Commission  also  stands  ready  to  assist  local  school 
boards  in  defining  problem  areas  and  moving  aflannatively  to  achieve  quality 
integrated  education. 

EXHIBIT  B-l 

STATE  OF  MICHIGAN  PUBLIC  SCHOOL  CENSUS,  1970-71 


<Nuii)ber  Percerl 


Totll  .............>...:.....   2, 1 57, 273  100. 0 

White  ...>.>.  .>:. . . . .     . .              . .     ...        1,830.367  mI 

BlKk....„„...-.>.„:.:.,..:........;...^-....^   290,018  1  3.4 

Spanish-surname......,.:.:....,,.         .  .   .>..>...   27,801  1.3 

American  Indian.'.:....-.-.:,.,  -.-i...-.'.  .  .  ...      -   .>   4  885  2 

Oriental. . ..> .:. . . .    . . .   .... . . „   4, 202  '.2 

Note:  Public  school  environnints.  80  parcsnt  of  all  Negro  pgblis  school  students  attend  preJo  ninstitly  Negro  school  s 
(over  50  percent);  46.4  percent  of  all  white  public  school  students  attend  all  whita  schools. 
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EXHIBIT  C 
SOME  MICHIGAN  SCHOOL  STATISTICS 


District  name 


State 

Total 

7th  grade 

equalized 

current 

base  skills 

valuation 

operating 

Percent 

compose 

per  re^'ident 

experrse  p?r 

minority 

achievement 

pupil(1969-70)  pupil(1969-70) 

students 

(percentile) 

$25,642 

$1,0C4 

11  1 

9 

17, 720 

756 

65.0 

1 

19,087 

869 

41  6 

5 

20, 343 

SIO 

24.5 

9 

17, 579 

525 

16  2 

25 

22. 139 

394 

19.0 

b\ 

18.828 

894 

19.0 

It 

16.831 

8&9 

26.2 

20 

11,334 

679 

75.8 

1 

21  033 

857 

38  0 

5 

18  744 

757 

41.9 

4 

13. 323 

714 

54.4 

1 

20. 929 

880 

1.3 

96 

19, 528 

888 

21.  Q 

19 

11,688 

693 

36.0 

3 

23. 845 

565 

1.1 

98 

41.231 

1,0^6 

1.3 

87 

22, 584 

1025 

8  0 

57 

29,634 

1,025 

.3 

57 

6.637 

7C& 

68.2 

1 

16. 758 

79? 

.6 

76 

30.  Abl 

1,276 

10.5 

91 

17, 809 

774 

.8 

83 

14.  521 

754 

20.2 

4 

14,281 

699 

1  8 

46 

Ann  Arbor    

Detroit 

Hint.  /. 

Grand  Rapids... 

Jackson  

Kalamazoo. . .  ^  - 

Lansing  

Muskegon,. 
Muskegon  Heights. . 

Pontiac  

Saginaw  

Benton  Harbor.  .  . 
St  Joseph.... 
Ypsijanti.,: 
Beech er 

Bloomfield  Hilts  . 
Dearborn 
East  Lansing 

Grosse  Pomte  

Inkster  

Livoitia.  .-. 
Oak  Park 
Warren  Cons.. 
Willow  Run  

Wyoming 


Source  Local  District  Results  Michigan  Educational  Assessment  Progr«m  1970-71  published  by  the  Michigan  Depart- 
ment ol  Education. 

Mr.  McCrixoc'ii.  1  should  like  to  ask  this  qnefttioii,  Mr,  (.lisiiniuui. 

During  days  of  long  a*ro  in  old  En*rland  uIkmv  the  statiitorv  or 
coninioii  law  ronld  not  always  the  relief  that  was  nece.ssary,  there 
grew  lip  a  system  of  courts  of  equity.  We  adopted  that  system.  Is  it 
])0ssil)le,  in  the  minds  of  those  who  are  without  prejudice  in  this  field, 
that  U.K.  loOUJ  he  a  temporary  solution  not  repugnant  to  that  which 
we  so  devoutly  desire,  equality  in  education?  Should  we  declare  that 
the  matter  needs  fuither  consideration  and  place  a  moratorium  on 
equitable  remedies? 

Afrs.  Wymk.  My  understanding  of  the  law,  although  I  am  not  an 
attorney,  but  I  have  learned  quite  a  bit  since  I  have  been  on  the  Com- 
mission since  19(55,  is  that  law  of  remedy  requires  that  the  remedy 
proceed  while  a])peals  and  while  discussion  is  continuing. 

Mr.MrCrLUK  ii.  Yon  mean  ILK.  mu\i 

Mi's.  Wylik.  The  moratorium,  1  Wlieve,  would  he  (li.H;istroiis  in  the 
State. 

Mr.  McCrLi.ocii.  llaveirt  we  had  a  great  growth  of  law  in  our  sys- 
tem, l)oth  Federal  and  State,  that  allows  us  to  suspend  the  im])]e- 
nieiitation  of  orders  until,  free  from  passion  and  ])rejudice,  we  can 
ivach  a  dec'sion  by  wliich  we  can  all  be  bound  ? 

Mrs.  W'S  -.^iK.  Certainly,  what  yor  sny  is  true.  But  T  think  that  this 
particular  decision,  in  terms  of  a  remedy  which  is  available  to  edu- 
cators to  implement  educational  decisions,  has  l)ceii  decided  for  a  con- 
siderable period  of  time. 

The  passion  hr-  seemed  to  nrise  as  it  gets  close  to  home  particularly 
in  Xorthern  communities.  I  really  beliove  that  once  Judge  Roth  has 
made  his  dcxrision  .so  that  it  is  not  in  the  realm  of  speculation  but  a 
fact,  that  the  citizens  of  Michigan  will  get  to  work  on  how  we  cr  n 
make  it  work. 
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I  think  one  of  the  diftieuUies  is  that  it  is  a  clifl'h;iii^<»r  that  has 
l>een  going  on  for  a  period  of  time.  I  think  we  need  to  have  the  matter 
decided  and  for  us  to  move  forward. 

Mr.  Mc<\'ixocH.  1  feel  in  part  the  way  you  feel  and  I  have  tried 
to  have  no  prejudices  in  these  difficult  fields,  hut  all  peiple  do  not 
feel  as  you  and  1.  We  have  some  people  from  other  parts  of  i  he  coiuury 
wlio  utterly  reject  that  whicli  we  have  bef»  i  talking  about  nere. 

Mrs.  SaCT.  If  I  may,  Mr.  Chairman,  ai.d  Mr.  McCulloch.  I  think  we 
are  quite  a\\are  that  there  are  diil'eriMicc?:  in  beliefs  and  feelings  and 
commitments,  sectionally  and  statewid.  ,  even  within  the  State  of 
Michigan.  There  are  tho.se  who  would  rroceed  voluntarily  wi(]i  a 
great  deal  of  citizen  and  educator  enthusia.»?ni  to  desegiegat(». 

7'here  are  those  who  wish  not  to.  What  we  accomplish  with  a  <  ()n- 
stitutional  amendment  would  Ikj  to  impo.-e  restrictions  nationwide  on 
all  of  these  districts,  even  tho.se  who  would  choo-e  toacl. 

Mr.  McCi'ixocn.  Might  I  interrupt  you  there.  My  'juestions  were 
not  with  respect  to  the  con.stitntional  amendment.  1  ney  were  with 
respect  to  the  moratorium  on  busing  fen*  some  V2  or  'j*^  months. 

Mi's.  Scorr.  They  would  have  gi-eat  elfect.  of  coui'.sc.  on  P'Uitiac  and 
Kalannizoo. 

ilr.  M(:(\i.uK'fi.  T^et  mo  Siiy  that  whenever  tin  I'e  is  an  adverse 
ruling  by  i  couit  of  justice  which  tenipcrarilv  sets  us  back,  nnuiy 
will  tliink  that  we  have  been  fatally  harmed.  But  the  long  history 
of  such  defeats  gives  me  hope  tlnit  nevertheless  we  will  pie  vail  in 
the  long  run.  Peihaps  piogress  can  oe  made  by  taking  one  .step  back- 
ward and  two  forward. 

(.'haimian  Ckm.kk.  Mi.  Zeleiiko. 

Mr.  Zki.kxko.  It  would  help  the  connnlttee  if  the  Micliigaii  Civil 
Rights  Commi.ssion  could  give  us  its  opinion  at  a  suhsecineiit  time 
as  to  the  impact  of  the  moratorium  bill  on  the  pending  appeals  in 
Kalamazoo  and  I'eiiton  Harbor.  The  (piestion  has  been  rai.sed  as  to 
whether  or  not  the  moraioriunj  legislation  would  deprive  circuit 
courts  of  nppeal  from  modifying  in  any  way  lower  couit  onleix 

Chairman  Cku.i:r.  If  thciv.  are  no  other  (jue.stions.  we  (bank  yon 
very  much.  Mi-s.  Wylie  and  Mi's.  Scott. 

Our  next  witness  is  Mr.  Normiui  (Joldfarb.  Council  on  llniiian  Kela- 
tions.  Inc.,  Uuifalo.  X.V.  He  is  accompanied  by  Mr.  Frank  Mesiah. 

STATEMENT  OF  NORMAN  GOLDFARB,  ACCOMPANIED  BY  FRANK 
MESIAH,  CITIZENS  COUNCIL  ON  HUMAN  RELATIONS,  INC., 
BUFFALO,  N.Y.: 

Mr.  (ifoM)i'AUu.  ^Ir.  C'hairman,  when  we  put  foitii  our  fonnal  posi- 
tion in  a  pai)er  to  your  committee,  there  were  reallv  two  aspects  to  it 
and  one  of  which  addressees  itself  to  a  subjert  whieh  we  have  not 
heard  anything  about  today  aiwh  with  your  permission,  we  would  like 
to  proceed  as  follows,  witli  Mr.  Mesiah  discaissing  an  aspect  of  our 
position  and  I  following  with  the  rest  of  om*  pivsentation.  We  will 
not  Iw  any  longer  doing  this  jcnntly  than  we  would  singly  but  Mr. 
Mesiah  happens  to  be  our  rei)resentative  in  tliis  area  and  we  would 
like  him  to  testify. 

(/hairman  Ckij.ku.  That  will  l>e  fine.  However,  we  reqne.sc  that  you 
make  your  statement  as  brief  as  i)ossiblc  l)ec^nse  we  anticipate  a 
quonnn  call  very  shortly. 
S0^4»— 72— i»t.  A  s 
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Mi%  GoLDFARB,  Wc  will  ti  v,  sir, 

Mr,  Mi':siAn.  Chairman  Celler,  and  membei's  of  tlie  subcommittee, 
the  1954  Supreme  Couit  decision  stressed  the  iuliercnt  inferiority  of 
separate  education  of  chiklren  but  unfoitunately  this  was  ^^euei-ally 
interpi-eted  as  meaning  that  sepamte  education  for  bhick  childrei) 
was  inferior. 

Kroin  this  developed  a  myth  of  the  disadvantaged  whicli  has  con- 
chuled  that  mostly  black  and  poor  chiklren  are  disadvantaged.  But 
icsearch  indicates  that  white  chiklren,  living  in  isolation  are  also  dis- 
advantaged because  they  devolop  distoited  perceptions  of  tlie  world 
around  them.  We  live  in  a  inultiraciak  multiethnic,  mukireligious 
world  and  for  a  ckild  to  l)o  reared  with  people  only  like  liiiMself  pro- 
duces a  ghettoized  wlrte  diild. 

Since  attitudes,  values,  and  forms  of  beliavior  are  developed  at  an 
early  aire,  it  becomes  inipossible  for  the  ghettoized  white  child  to  deal 
naturally  or  adequately  in  a  world  of  divei*se  social  and  human 
relationships. 

The  neighl)orhood  school  as  it  was  originally  conceived,  took  in  all 
children  of  tke  connnunity  and  tlie  community  at  that  time  involved 
(»veryone.  Tkus  children  of  diveise  backgrounds  were  able  to  interact 
with  children  different  from  themselves. 

Tn  modern-day  America  the  concept  of  the  neighborhood  school  is 
outmoded  for  educational  excellence  Ixjcause  our  communities  have 
expanded  in  a  point  whereby  children  attend  schools  with  children 
like  themselves.  There  is  little  opportunity  for  them  to  meet  children 
outside  of  their  neighborhood.  The  intent  of  the  neighl)orhood  school 
wjis  to  give  all  children  an  opportunity  to  interact  with  all  children. 

The  present  neighborhood  scliool  gliettoizes  the  child  and  give^  him 
a  warped  peroeption  of  the  world  around  him.  One  of  the  arguments 
in  the  Brown  vs.  Board  of  Ediwation  case  was  that  for  both  the  ma- 
jority and  minor's  groups  'Segregation  imposes  upon  individuals 
a  distoit<^(l  sense  of  reality"  and  as  indicated  in  research  study  "The 
Rightness  of  Whitene&s'' : 

Whites  whose  mind*;  and  feelinprs  have  l)een  produced  in  phettoiml  ways  of 
livinj:  are  quite  likely  to  exi)erience  blacks — outside  of  traditional  roles— with 
a  *iense  of  resentment,  a  fiHjliuj?  of  discord,  a  sense  of  dissonance,  like  a  familiar 
pattern  disarranged. 

These  people  are  serlo»isly  handicapped  in  their  ahility  to  react  to  Idneks 
UH  iK'rsons.  to  interact  with  naturalness  and  spontaneity  without  anxiety,  fear 
<»r  guilt.  White  children  who  develop  in  this  way  are  xoh\m\  of  opportunities  for 
emotional  and  intellectual  growth,  are  limited  in  basic  development  of  the  self 
«<»  that  they  cannot  accept  darker-pigmented  people. 

Sucli  persons  now  are  severely  handicapped  in  a  complex,  intenictive.  nudti- 
ethnic  world,  undergoing  inter-group  tension  and  conflict. 

Not  only  is  the  ghettoiJied  white  child  handicapped  in  accepting  and  interact- 
in«  witli  fliose  (UncTent  from  himself,  but  he  is  seriously  disadvantnged  in  recog- 
nizing and  in  dealing  with  some  of  the  most  basic  issues  in  a  real  world. 

If  children  are  to  have  attitudes  and  t>ehavior  different  from  the  general 
cinture.  they  wiU  have  to  be  reared  in  a  subculture  of  equaHty.  The  home,  itself, 
if  it  is  strong  and  positive  enough  and  with  resources,  can  furnish  such  a  sub- 
culture. However,  the  child^s  iwsition  is  much  more  solid  and  secure  if  there 
are  some  peer  groups,  some  adult  groups  and  the  school  which  reinforce  the 
home  in  the  behaviors  and  the  folkways  of  equality.  For  them  the  child  can 
enter  into  relationships  with  black  children  and  adults  much  more  naturally 
ns  a  matter  of  course.  Children  reared  in  the  folkways  of  the  Tightness  of  white- 
ness ar?  condemned  to  move  In  the  cherry  orchaiKI  of  a  djin^  era,  playing  ivtes 
fast  passing  from  the  stage  of  history. 
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Childi-en  nee<l  to  meet  and  interact  with  all  clnldrun  if  this  country 
is  expected  to  constnictivcly  interact-  with  the  world.  Onr  children 
must  be  taught  to  respect  people  for  their  differences.  Our  schools  can 
lirovide  the  vehicle  whereby  this  country  can  conic  to^ifether  in  harmony 

Chairman  Cei^lkr.  Mr.  Mesiah.  I  am  ^oin^  to  ask  you  to  epitomize 
your  statement.  AVe  have  another  witness  who  has  come  all  the  way 
from  San  Francisco  and  it  would  be  unfair  if  we  could  not  bear  hini. 
I  nuist  insist  that  you  epitomize  your  statement,  not  i*ead  it  entii'cly.. 

Mr,  Mesiaii,  What  we  are  saying  then  is  that  white  children  who  ^o 
to  school  with  only  white  childi-en  from  the  same  comnuuiity  ai-e  un- 
able to  deal  effectively  with  i)eoj)le  of  different  kinds  of  back«^rounds 
as  they  become  adults  and  in  essence  this  is  it.  Ave  ask  that  you  do  not 
tamper  with  the  Constitution,  that  you  allow  the  schools  to  assist  the 
rliildrcn  to  learn  to  interact  with  people  who  are  different  from  them- 
selves, rather  than  proceed  with  it.  This  is  basically  it.  We  Jisk  the 
scliools  be  allowed  to  serve  as  one  of  the  vehicles  that  help  neople  come 
together  and  deal  with  problems  and  deal  with  each  otlier  because 
we  find  a  ghettoized  cliild  has  no  concept,  he  cannot  deal  with 
Cliicanos,  he  cannot  deal  with  blacks,  he  cannot  deal  with  Mexican 
Americans  and  he,  himself,  becomes  disadvantaged  and  develops  a 
distoi-ted  concept  of  t  he  world. 

If  we  expect  this  country  to  serve  in  a  leadership  role,  to  expect  chil- 
dreii  or  achdts  from  this  countiy  to  deal  with  i)eoplc  from  outside 
of  this  country  and  they  have  had  no  contact  witlt  people  like  them, 
it  will  be  difficult. 

Mr.  GoLDPAHB.  Mr.  Chairman,  one  of  the  things  I  wish  to  do  today 
is  to  outline  the  story  of  Buffalo,  X.Y.,  which,  to  me,  ei)itomize,s  what 
is  going  on  in  the  cities  of  the  Xorth  insofar  as  this  entire  problem  is 
roncerned.  I  wish  to  sav  that  neither  a  constitutional  amendment  nor 
the  legislation  propo.sed  by  the  administration  deals  realistically  with 
the  problem  that  we  have.  If  thei-e  Is  a  constitutional  amendment,  it 
will  give  the  bigots  of  onr  Nation  the  fruits  of  their  labor  because  we 
lune  a  scgiejrated  school  systenu  l)ecause  th.e  bigots  have  arranired  it 
that  way  both  in  the  South  and  in  the  Xorth.  It  will  bring  despair  to 
those  people  all  over  our  countrv  who  have  tried  for  18  years  (o  find  a 
solution  to  the  problem  of  quality  integrated  education. 

/  nd  we  would  like  the  Congress  to  lecognize  that  the  Federal  dis- 
trict courts  have  addressed  themselves  to  a  si)eci(ic  set  of  facts  in  a 
specific  community:  Ix)s  AngeU?s,  Pasadena,  San  Francisco,  Denver, 
Detroit,  Poutiac.  Now,  Buffalo,  X.Y.,  is  a  city  which  illustrates  how 
the  moratorium  and  the  Equal  Educational  Ol>portunity  Act  will  not 
deal  with  this  problem  realisticallv  where  the  courts  have.  Buffalo  is 
a  city  in  Xew  York  with  a  diminishing  white  ))opulation,  a  growing 
black  popiilatic, ,  and  growing  suburlxin  population. 

Most  of  our  black  citizens,  the  overwhelming  majoritv,  live  in  a  so- 
called  intercity.  They  are  not  there  de  facto  or  by  accident.  They  are 
thoi-e  because  specific  governmental  policy  put  them  there. 

^Toing  l>a(k  to  the  1940*s,  sir,  the  municipal  housing  authoritv 
back  by  the  Federal  Housing  Authority,  the  Federal  agency  which 
sui)plied  the  money  to  build  low-cost  housing  projects,  put  blacks  in 
these  housing  projects  in  a  certain  .section  of  the  city.  They  stayed 
there.  When  Buffalo,  in  its  model  cities  application  in  1007,  asked  fo^* 
the  money  to  do  something  for  the  so-called  inner  city,  it  Jiaid — ^this  is 
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the  city  talking  to  Wasliington— ''Wlieii  we  knocked  down  tlic  liouscs 
dining  the  19508  for  an  urban  renewal  project,  liouses  for  blacks  in 
the  black  neigliborhood,  we  could  not  relocate  tlie  blanks  all  over  the 
city.  We  put  them  illegally  into  single-family  and  two-family  houses." 
So'tlie  city  government  kept  the  blacks  there  and  promised  that  a  fai!' 
hopsing  law  would  be  passed. 

Ill  10G8  the  common  council  was  asked  to  redeem  that  pledge  for 
a  fair  housing  law  (even  though  New  York  State  lias  one.  it  does 
not.  cover  owner-occupied,  two-family  houses)  and  the  city  said  that 
90  percent  of  available  rental  housing  is  owner-occupied,  two-fiunily 
honses. 

Our  common  council  was  asked  to  pass  this  ordmance.  whicn  was 
pledged  if  we  got  model  cities  njoney— in  one  single  day  that  Com- 
mon Council  of  the  City  of  Buffalo  not  only  repudiated  the  pledge  of 
the  fair  housing  law,  which  they  disregarded  and  discarded,  they 
also  passed  an  unconstiUttional  amendment  to  an  ordinance  which  pre- 
cluded the  board  of  education  from  building  ])ortable  classrooms  which 
were  designed  to  up  alongside  white  schools  so  that  nioi'e  blacks 
could  be  bused  into  white  peripheral  schools.  State  courts  later  ruled 
that  this  amendment  was  unconstitutional. 

Here  is  our  common  council  telling  the  blacks  not  only  where  to 
live  and  stay  thei-e,  but  saying,  you  can't  get  out  to  go  to  the  white 
schools,  either. 

The  board  of  education,  h<iA{,  in  ButFalo  has  been  guilty  of  nuiny 
(Ic  jure  acts  of  segreiralion,  lik  the  districting  of  ;i  new  junior  higli 
school  in  the  most*  abnormal  wav  in  history  so  tliat  only  black  stUvlents 
would  iro  tothathidi  school. 

Thus  the  lK»lievers  in  the  neighborhood  school  systtMii  arranged 
things  so  tliat  white  children  only  three  blocks  away  from  that  school 
wou'cl  not  be  a>signed  to  it.  Tlie  board  of  education  has  permitted 
whit(»  studcMits  to  escape  attending  a  neighborhood  school  in  an  all- 
whito  neigh lx)rhood  with  the  conse(menco  that  sn  percent  of  the 
siudcnt  bodv  of  this  school  in  an  all-white  neighborhood  is  black. 

It  is  an  all-white  neighlK)rhood  and  they  have  permitted  the  wliites 
to  manufacture  subterfuges  and  excuses  to  escape  attending  that 
school.  In  another  high  school  which  is  all  black  and  located  in  an 
area  that  has  nianv  whites  in  its  district,  sdiool  officials  have  per- 
mitted white  students  not  to  attend  that  .school  by  teaching  Polisli  in 
a  school  miles  away  and  the  whites  are  allowed  to  go  to  that  other 
.school  for  Polij-h. 

Thev  do  not  teach  Polish  in  the  school  in  their  immediate  neignbor- 
hood.  'This  is  another  sophisticated  method,  another  subterfuge,  an- 
other deception.  We  call  these  de  jure  acts. 

In  December  1071  we  sent  to  the  State  conniiissioner  of  educa- 
tion in  New  York  a  bill  of  particulai*s  outlining  the  actions  of  onr 
common  council  and  school  board  in  creating  a  de  jure  segi*egated 
school  system  and  asking  him  to  intnidc  in  Buffalo  again  :is  he  was 
supposeil  to  do  Ix^cause  there  was  a  case  before  hiin  7  years  old. 
Xotliing  has  happened  in  Buffalo  because  the  coimcil  has  refused  to 
give  money  for  the  middle  schools  needed  in  the  board's  desegregation 
program  and  the  board  of  education  will  not  act  in  other  ways.  Com- 
missioner Nyquist  wrote  to  the  board  of  education  and  reciuested  tlieni 
to  conie  up  witli  a  plan  to  desegregate  the  schools,  tliat  is,  they  were 
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to  (oino  np  witli  a  ])l:in  l)v  Aj)ril  1,  to  (lcsc|Lnx»^rnto  tlio  srliools 
andtlie  board  of  eilncntioii  ('oiu[)lot(»ly  relnillVd  Nyqnist. 

Tliey  >i^\\t  Inm  n  polilo  lettoi',  sn yiii^r  wo  caiuiot'do  tins  i\t  t\\\<  tiiuo. 

On  tin*  snino  dny  tlioy  sont  liiin  tlio  lottoi'  tboy  roceivod  nnd  filod 
n  ])]uii  wliicli  wns  '])(it  toL«:(»tiuM-  hy  prolVssional  cdncntoi-s  witli  intor- 
osted  ;ind  conreriiod  citizens  whicli  could  !ia\v  been  the  h'A<U  lor  de- 
si\irro«rnt'mfrt]io  Buffalo  public  schools. 

Our  connnon  rouucibuou  aro  ai'onnd  the  nci*rbbor hoods  of  liuiralo. 
])andcrin,ir  lo  tho  l)i«rots,  ])assin,ir  resolution  after  ro-solntion  in  the 
eoiuuion  council  ULTuinst  busin^r,  airuinst  Commissioner  Xyquibt, against 
anyl)ody  who  wants  to  send  black  and  white,  children  to  school 
together. 

Xow  

Ohairmaii  Ceu.ku.  Why  do  you  use  the  word  "bi<rot"  so  ofton^ 
Mr.  GoLDFARft.  Wei  1  — ^ 

Chaiinuui  Ckllkr.  There  may  he  others  who  would  di^iairree  witli 
yon.  they  are  not  necessarily  l>i<rot«.  You  mentioned  before  that  those 
who  were  in  favor  of  this  constitutional  nniendment  were  biirots. 

Mr.  G(HJ)r.\RH.  I  did  not  say  that,  sir.,  I  said  it  will,  as  a  consequence. 
<rive  the  biirots  the  fruits  of  their  labor. 

]  did  not  say  all  people  who  ai*e  for  the  con«;titutional  amendment 
or  for  the  administration  act  or  apiinst  the  cross-businor  are  bi<rots. 
Xot  all  are.  What  I  an»  sayin^r  is  that  the  consequence  of  these  acts 
will  l)e  to  ^rive  the  bi<rots  the  fruiis  of  their  labor  and  in  our  city  where 
the  comnmn  council  and  the  board  of  education  have  engaged  in  thoH* 
de  j\ire  acts,  housin<r,  se<rre^ration  of  schools,  and  so  foith,  obviously 
a  constitutional  amei»dment  will  never  let  us  cure  this  because  theie 
is  nothin^r  to  indic^it<»>  that  in  our  city  blacks  are  goinfj  to  move  out  of 
their  nei^rhborliood  and  thei-e  is  nothing  to  indicate  in  our  city  that 
anvthing  but  a  court-compelled  order  would  move  the  board  of  edu- 
cation and  pei'haps  the  council  into  acting  properly. 

Tuder  the  two  bills,  even  if  we  got  a  court  order,  yon  could  not 
desegregate  the  scJiools  below  the  sixth  grade  and  all  educators  will 
tell  you  that  the  place  to  stait  with  integration  and  desegregation  is 
at  kinder^aiten  level  or  befoi-e  that  and  through  the  early  yeai-s,  not 
later  on.  And  even  after  sixth  grade,  this  legislation  would  so  restrict 
t!ie  court  in  its  remedy.  It  seems  to  n»e  inconceivable  that  the  Snnreme 
Coml:  is  going  to  accept  the  fact  that  it  is  constitutional  that  the 
(^on<rreps  can  dictate  the  proper  remedy  to  the  Supreme  Court. 

So  we  say  there  is  relief  available  for  aggrieved  commuuitie^s  where 
there  have  l)een  coui^  orders  which  are  injurious  to  tlie  health  and 
welfare  of  t  he  students. 

Relief  is  in  our  judicial  due  process  through  the  Supreme  Court  and. 
Mr.  McCuliooh,  I  would  like  to  iro  back  to  a  question  you  rai^-ed  about 
staying  until  thci-o  is  a  conrt<  of  ex]uity  and  so  forth. 

Xo  one  has  staved  the  ilijurv  to  our  black  citizens  who,  foi*  a  century, 
liave  had  to  undergo  the  indignities  of  the  separate  and  dmil  school 
system. 

]\rr.  ^rrCiLLocir,  Mr.  Witness,  I  agree  with  that  statement,  l'»ut 
sometimes  a  reasonable  and  experienced  citizen  or  public  official  re- 
grettably finds  himself  in  a  position  where  he  must  temix)rarily  cut 
his  sails  in  a  strong  wind. 

Mr.^  Goi/DFARB.  Sir,  if  this  moratorium  is  passed,  it  will  stay,  as  I 
understand  the  legislation,  any  further  court  orders  to  bus  until  1973  or 
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until  Congress  passes  the  sug^restions  bv  the  Administration  as  to  wliat 
tile  Couit  should  do  short  of  busing.  What  do  we  do  in  a  city  like  Buf- 
falo where  its  govemmentjil  agencies  ha>  e  rej^ot^d  educational  parks  ? 
Where  they  have  rejected  middle  schools  supposv"^  '"o  he  built  in  pe- 
riphery neighborhoods  so  the  distance  for  white  and  blacks  will  not  be 
great  f 

Chainnan  Cellfr.  You  would  have  to  continue  the  status  quo. 

Mr.  GoLDFAim.  xVnd,  sir,  that  means  iii  pMiffalo  a  separate  and  un- 
equal society  for  the  blacks,  a  polarization  of  white  and  black  and  the 
prediction  of  the  Kemer  Commission  comes  true — ^two  societies. 

That  is  not  what  this  Nation  is  all  al)out.  If  you  pass  this  constiUi- 
tional  amendment,  if  you  pass  these  two  bills  of  the  administration, 
then  you  will  widen  the  gap  between  our  nationally  professed  values 
ami  our  actual  values  and  you  w^ill  make  a  mockery  out  of  the  upcom- 
ing I^icen-ennial  Celebration  of  this  Nation  that  it  is  one  nation,  indi- 
visible, with  lil^rty  and  justice  for  all.  We  will  have  a  nation  divis'hh^ 
and  potssibly  an  TTlster. 

Thank  you  very  much. 

Chainnan  Cellkr.  Thank  you  both. 

^  ( The  full  statement  of  Mr.  Goldfarb  follows :) 

Statkmknt  of  Norman  Gouifarb,  Citizkns  ('ouncii.  o\  Human  Helatio.ns.  I\c, 

I>nr  Chninnnn  CeUer  and  nipinbors  of  tlio  oomniittee.  the  W^ti  Supreme  Court 
decision  stros^nl  tlie  inherent  inferiority  of  .<<ei>arate  Mlucation  fdr  children.  T'li- 
fortunately,  this  was  genemUy  Inten^retcHl  as  meaniuR  that  a  seiKira tu  <h]u«i- 
tion  fr)r  hlark  children  wns  inferior.  From  thi.<  devclojiod  myth  of  the  disadvan- 
taped,  which  has  concluded  that  mostly  blacks  and  |>*K»r  children  are  disadvan- 
taged. But  research  indicate.*;  that  white  children  living  in  isolation  are  also  dis- 
advantajred.  because  they  develop  distorted  pert^eptions  of  the  world  around  tliem. 
W<*  live  in  a  multi-racial ,  uudti-ethuic  aud  multi-reli»rfous  world  and  for  a  child 
U  be  reare<l  with  peoide  only  like  himwlf  imnluces  a  ^rhettoiy^  white  child.  Since 
aititnde.M.  values,  and  forms  of  l>ehavior  an*  deveh>f»ed  at  an  early  ape.  it  Im*- 
conies  inuK)ssible  for  the  phettoissed  white  child  to  deal  naturally  or  adecpiately 
in  a  world  of  diver.*ie  .social  and  Innnan  relationships. 

The  neiphhorhood  school  as  it  was  originally  conceive<l.  took  in  all  the  children 
of  the  connnunity  and  the  community  af  that  time  involved  everyone.  Thu<? 
children  of  diverse  hackpnnmds  were  able  t(»  interact  with  children  different 
fn»m  *^heuiselves.  In  modern  djiy  America,  the  concept  of  the  neiphborhi 'od  ^•{•liool 
is  oiitnuKled  for  educational  excellence  because  our  communities  have  expanded  to 
a  point  whereby  children  Inrpely  attend  schools  with  children  like  themselves. 
There  is  little  opportunity  for  them  «>  meet  children  outside  of  their  neighborhood. 
Ilio  intent  of  the  neiphboriiood  sciiool  was  to  jrive  all  children  an  opjKirtunity  to 
interact  with  all  children.  'The  present  neighborhood  school  phettoizes  the  child 
and  pives  him  a  wari>Ptl  iK*rception  of  the  world  aronnd  hiiu.  One  of  tlie  arpuments 
in  Brown  vs.  Board  of  Kducation  was  that  for  both  majority  and  minority 
jrrouj>s  ••segrepaticm  imposes  \\]Hn\  individuals  a  di.^itorted  sen.««e  of  so<inl  reality." 

.V'^  indicated  in  the  research  study  The  Riffhfttrss  of  WfiitetiCMft,  **whites  whose 
minds  and  feolings  have  been  produced  in  phettoized  ways  of  living  are  qnito 
likely  to  experience  blacks  (ont.sido  of  traditional  roles)  with  a  sense  of  resent- 
nient.  a  fecUnp  of  discord,  a  sense  of  di«<.sonance.  like  a  familiar  pattern  dis- 
arranged. These  people  are  seriously  handicapped  in  their  ability  to  react  to 
blacks  as  persona,  to  interact  with  naturalness  aud  si)ontaneity  withotit  anxiety, 
fear  or  jniilt.  White  children  who  develop  in  this  way  are  rol)l)ed  of  opiK>rtunities 
fur  cniotl(mal  aud  Intel lectnal  growth,  are  limited  in  ba«ic  <ievc1opnient  of  the 
self  so  that  they  cannot  accept  darker  pigmented  people.  Sneh  persons  are 
severly  handicajiped  in  a  rcanplex.  interactive,  unilti-ethnic  worUl  undergoing 
inter-group  tension  and  conflict. 

"Not  only  is  the  ghettoiml  white  child  handicapi>ed  in  accepting  and  intenw  ting 
with  those  different  from  himself,  but  he  is  seriously  disadvantaged  in  recognizing 
and  in  dealing  with  some  of  the  most  basic  issues  in  a  real  world.** 

•'If  children  are  to  have  attitudes  and  behavior  different  from  the  general  cul- 
ture they  wni  have  to  be  reared  in  a  .sub  culture  of  equality,.  The  home  itself,  if 
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i;  IK  strong  and  positive  enongh  and  with  resources,  can  furnish  snch  a  sub-culture. 
However,  the  child'.s  position  is  much  more  solid  and  :  ?cure  if  there  are  some  iieci' 
groups,  some  adult  groups  and  the  school  which  reinforce  the  h(»me  in  the  be- 
haviors and  the  folkwa:.s  of  equality.  For  them  the  child  can  enter  into  relation- 
ships with  b!ack  children  and  adults  much  more  naturally  as  a  matter  of  course 
.  1  hildren  reared  in  the  folkways  of  the  Tightness  of  whiteness  are  condemned  to 
move  in  the  cherry  orchard  of  a  dying  era,  playing  roles  fast  passing  from  the 
stage  of  history." 

Chi-.?i>en  need  to  meet  interact  witn  all  children  if  this  country  is  ex. 
pected  to  constructively  interact  with  the  world.  Our  children  must  be  taught 
W)  respect  people  for  their  diiferences.  Our  schools  can  provide  the  vehicle  whereby 
this  country  can  come  together  in  harmony. 

For  this  reason,  we  urge  you  not  to  tamper  with  the  Constitution  of  the  United 
States  with  resr)eot  to  the  busing  of  school  children.  We  know  that  buying  is  not 
the  prime  issue  bwanse  the  majority  of  children,  have  for  years,  used  the  bus 
to  get  to  school,  and  statistics  prove  that  busing  is  the  saf'^st  means  of  going  to 
school.  If  we  are  to  alleviate  the  social  and  moral  tensions  existing  among  and 
lietween  the  races,  the  educational  system  must  he  involved.  If  we  prevent  the 
schools  from  helping  children  learii  to  interact  with  all  children,  we  are  onlv 
hastening  the  prophesy  of  the  Kcrner  report,  which  indicated  that  we  arc  becnm*- 
ing  two  c(»nntries  in  one. 

This  doe.s  not  mean  that  arbitrary  requirements  for  racial  balance  must  be  im- 
posed every  where  without  regard  for  other  educational  values  and  for  the  safety 
and  convenience  of  school  children.  It  d''?s  not  mean  that  busing  must  continue 
to  he  avadable  as  a  means  of  achieving  or  preserving  a  reasonable  racial  balance 
wh. school  and  other  governmental  authorities  utilize  their  official  powers  to 
mi  j,,ain  and  intensify  public  school  segregation.  To  deny  the  use  of  that  device 
under  s-uch  circumstinces  is  to  make  a  mockery  of  the  14tj»  Amendment  s  com- 
mand that  the  equal  protection  of  the  laws  not  he  denied. 

TiK'  ex,,erience  of  the  City  of  Buffalo  is  a  vivid  example  of  ^situations 
wherein  goyernmental  decisions  have  fostered  school  segrr>,ntion  to  such  an 
extent  that  (mly  jndicially  compelled  actimi  which  includes  ^  )me  required  busing 
can  pnHhice  any  improvement.  That  exi)erience  is  brietiv.  as  ^  Mows ; 

In  lf>({3  the  Buffalo  school  system  was  shown  to  be  th*^  ^v^.^t  se\  cr^ly  ^soirrecated 

Si  I ;  ^^P'.i^V^'^^^'i  ^^^^  ^^P'^'"*  The  rnited  States  Commi.  .s;,m  of  Civil 
Rights,  P.  10- li.)  Thereafter,  in  Wt.  r  new  and  well  equipped  Junior  high 
sclHM)!  was  to  lie  r  ,;ened,  the  expectation  being  that  it  would  be  so  zoned  as  to 
red.ice  the  anymnt  of  segregation.  Instead  the  Hoard  of  Education  set  boundaries 
it  a  s(.g.<.gatKl  school.  In  September  of  that  :  ear.  a  petition  wa«  filed 
with  the  New  \  ork  >stat^  Commissioner  of  Education  reqiicMng  relief  from  the 
segregated  cond  tion  of  the  schools  in  accordance  with  a  policy  statement  adooted 
by  t)ie  New  \ork  State  Board  of  Regents  In  Jan  ary  1060,  and  a  directive  of  the 
IM)«Tr"^''  (Staff  Repor^  supra. 

In  Kei:njary,  1065.  the  Ccmnnissioner  directed  the  Buffalo  Board  of  Education 
to  submit  a  plm.  for  th  »  progressive  eliminati^m  of  ra^al  imbalance  in  the  public 
schools.  The  plan,  submitted  by  the  Board  in  May,  was  unsatisfactory  to 
the  Commissioner. 

In  Sept.  1965.  the  Board  of  Education  requested  assistance  from  the  Depart- 
l  ent  of  Education  to  make  an  in  depth  study  of  the  school  system  including 
tne  problem  of  raciaMmbalance.  A  panel  of  citizens  was  appointed  to  monitor 
the  study  which  made  by  the  Center  for  Urban  Education.  Out  of  this  comes 
the  so  called  4^  plan  which  the  Board  approved  in  principle  in  Sept.  1960 
in  Nov  1065,  after  the  Commissioner  set  a  deadline  for  a  plan  to  implement 
I  ^  recomniendations,  the  Board  adopted  a  36  point  plan.  The  Board 

policies  Which  became  rules  that  residted  in  dejure  segregation 

1.  Children  in  grades  K-4  would  continue  in  their  neighborhood  schools  thus 
nerpetuating  segregation.  This  policy  wat  only  slightly  diluted,  by  the  outbusing 
program  since  only  black  children  in  these  grades  are  buse^.  These  are  only 

n?ff  .  K^n  ^  ^?tf^^     ^''''^  ^^'^^^^s  ^^'^       a  sma"  proportion 

of  the  black  studentfi  in  these  grades. 

2.  White  children  would  not  be  transported  to  black  schools. 

.«?IT  ^^''i*^''*^''  deliberately  limited  desegregation  since  there  Is  a  lack  of 
space  in  white  schools  for  all  b'ack  students. 

The  16  point  plan  also  called  for  mlddl.  8choo\;  with  integration  iK^ginning 
in  grade  level  5  and  comprehensive  integrated  High  S  hocN. 
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III  .T:hi.  11)G7.  n  eoonlinator  of  Integration  was  apiwintod. 

]u  tlH»  sunnner  of  1007,  h'^cause  a  further  proprpss  report  was  rcciiiired.  the 
)erintcn(lcnt  of  Schools  appointed  an  Advisor,.  <Jonndl,  asking  its  members  t<) 
m:  ko  suggestions  as  to  how  to  tlesegregate  the  sc!  ools. 

in  October  1%7,  the  Advisory  Conncil  made  many  suggestions  *n  its  fmal 
re  port  to  the  Snperiutendent.  They  inclnded,  among  others,  Princeton  IMan 
IK.iring.  imrtable  classrooms  at  white  peripheral  schools,  cross-busing  of  stndents 
f<,r  the  sake  of  <»(iuity.  and  maximization  of  desegregation. 

In  Novcn»ber  1007,  the  Superintendent  ignore<l  all  of  the  Advisory  Conncil's 
suggestions,  hut  one,  in  his  recommendations  to  the  Board.  Later  the  Advisory 
Council  failed  to  i)ersnado'the  Board  of  the  inadequacy  of  the  Superintendent  s 
rcpf)rt  and  the  Board  snhmitted  its  report  to  the  Comniissiouer.  It  outlined  a 
l(.ng  range  plan  to  build  middle  schools,  and  was  essentially  a  continued  com- 
mitment to  the  policy  announcetl  in  the  16  point  plan. 

In  the  Winter  and  Spring  of  lOOS.  the  Commissioner  agreed  to  the  longran.ge 
iJan,  but  asked  the  Board  for  interim  steps  to  desegregate  the  schools,  after 
Members  of  tbe  Advisory  Conncil  infonned  him  of  their  portable  classroom 
idea.  The  Boa**d,  in  April.  196S  committed  itself  to  bnild  nortable  classrooms. 

lu  July,  1908,  the  Common  Council  refused  to  fulfill  a  commtmeni  made  in  the 
•ity's  model  cities  applicaticm  to  Washington  to  create  a  fair  housing  hiw  cover- 
UL'  (>\vner  occupied  two  family  housing,  snch  housing  n(»t  being  covered  bv  the 
State  Law.  This  type  of  housing  comprises  the  bulk  of  available  rental  housing 
in  Buffalo.  On  the'  same  day.  the  Common  Conncil  voted  approval  of  an  uncon- 
stitutional amendment  to  a  city  ordinance  which  had  the  effect  ot  banning 
portal)le  classrooms. 

In  late  summer  of  1908.  the  Common  Council  s  action  designed  to  ban  portable 
classrooms  was  struck  down  by  the  State  Supreme  Court.  The  Common  Council 
continued  to  refuse  to  pass  bond  issues  for  money  for  planning  niddle  schools, 
and  a  struggle  e*isued  before  the  money  to  finish  the  W^est  Hcrtel  Middle  School 
was  ai<;sured. 

From  the  fah  IOCS  to  present,  more  reports  by  the  Board  of  Education  to  the 
Commissioner  showed  no  substantive  move  to  alter  its  policies.  There  were  minor 
districting  shifts  to  prevent  tipping.  An  unconstitutional  state  law  passed  in 
1900  designed  to  stop  busing  in  large  cities  was  struck  down  by  the  Courts  in 
11)70.  The  Common  Conncil  refused  money  for  middle  schwd'^.  In  February  1071., 
the  Board  ordered  the  coordinator  of  Integration  to  make  a  study  of  the  pos- 
sibilities, problems  and  implicatioiis  of  cross-busing.  The  report  has  just  been 
nmde  public. 

A  group  of  Buffalo  parents  are  contemplating  filing  a  law  suit  in  tlie  United 
Mi\\v<  lUstrii-t  Cnurt  for  Mie  Western  District  of  New  York  as  being  the  only 
available  source  of  remedy.  The  loiegoing  brief  siunmary  demonstrates  that  with- 
out judicial  intervention,  ccmstitutional  reqnirementJ?  of  eq-ml  protectitm  will 
continue  to  be  flaunted.  It  is  equally  clear  that  judicial  relief  cannot  be  mean- 
ingful imlcss  some  precision  for  busing  is  included. 

Chairman  Cellkr.  Our  last  witness  this  morninir  is  IMrs.  Marjorio 
Lemlow,  chairman, Mothers  Suppoit  Neighborhood  Schools  Inc.,  San 
Francisco,  Calif. 

STATEMENT  OF  MRS.  MARJORIE  G.  IEMlOW,  CHAIRMAN,  MOTHERS 
SUPPORT  NEIGHBORHOOD  SCHOOLS,  INC.,  SAN  FRANCISCO, 
CAUF. 

Mrs.  Lemlow.  Thank  you,  Mr.  Chairman  and  members  of  the  sub- 
committee. 

I  wish  to  tell  you  what  iias  happened  to  a  so-called  desegregated 
school  system.  San  Francisco  proba'oly  has  the  largest  busing  program 
in  this  Nation:  25,000  elementary  children  are  currently  being  bused 
in  this  city.  It  has  been  a  tragedy  and  I  cannot  stress  too  l  uich  the  rea- 
sons for  this  statement. 

I  want  it  known  for  the  record  that  I  have  come  liere  on  my  own, 
])aying  mv  own  expenses,  because  I  feel  that  what  faces  this  Nation 
is  so  crucial  that,  if  there  is  a  voice  that  can  speak  out,  it  should  do  so. 
T  want  to  thank  you  for  allowing  me  to  appear. 
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I  am  Hminiijin  of  JIotluM's  Su{)])()rt  Xoiirljborliood  Scliools.  Tiic,  1 
i\ho  jv])r(;«ent  Parents  and  Ta\'])ayors.  Inc..  as  weil  as  thousands  of 
individual  citizons  of  San  Francism  Wo  liavo  liad  an  on<roin<r  Mit 
over  tJie  is>ue  of  forced  bnsin*;  since  lOGl  and  it  was  durin<r  tliat  V(»ar 
tliat  I  became  involved. 

1  consider  myself  a  ])ro  witli  11,  <roin«r  on  12  years  of  ex])erience  on 
the  issne  of  forced  int-efrration  of  the  schools. 

T  feel  ce  i^aiii  T  can  speak  safely  for  7S  ])ercent  of  San  Francisco 
voters  who  voted  "Xo"  in  June  of  1970  on  pi-oposition  H  which  posed 
the  followhifl;  question:  Shall  the  San  Francisco  Unified  School  Dis- 
trict assiijn  or  ino\  e  elementary  schoolchildren  to  schools  outside  tlieir 
immediate  neiirhborhood  without  parental  consent? 

You  will  be  inrercsted  to  know  that  the  vote  was  yes,  :10,4n4:  no, 
l:i2.()()7  votes.  We  are  one  of  the  few  cities  in  this  countrv  that  has  had 
t)u»  policy  v^.te  on  busiuir.  In  spite  of  the  mandate  from  an  over- 
whf»linin*r  inai(n'ity  of  San  Francisco  voters,  our  appointive  7-ineinber 
board  nimnied  throu.srh  a  majo'*  busin<r  for  racial  balance  inoirram  in 
September.  1070.  '  '  ' 

This  ]no«rnnn  was  known  as  Kiclnnond  Complex.  It  involved  ])air- 
ino;  of  12  elementary  schools  desi<nmtinir  si.\  schools  as  <rra(',vS  K 
throuirh   and  six  schools  as  <ri  ades  4  thronirh  0. 

This  complex  required  the  bnsiiiir  of  W.OiH)  students.  The  ]dau  (n'i.<ri- 
nallv  called  for  all  kinder^jarten  children  to  remain  within  tlie  r^i^rli- 
Iwrhood  school. 

Mr.  Ilt  Xfi.m:.  What  were  the  fi^rur-  on  the  i-eferendum  in  San 
Francisco  ? 

Mrs.  Lkmi.()W.  This  is  posed  so  the  yea  vot(»  would  be  the  n<»ii*ative 
vote.  Tlie  yea  vote  on  that  was  ^0,484' and  tht  no  vote  was  1:^»2.007. 

Mi\  IIuxo.vFE.  What  is  the  composition  of  the  area  in  which  the 
r(»fereiuhmi  was  taken,  as  to  white  and  nonwhite  ? 

Mrs.  Li:ArT.ow.  We  are  a  quad-racinl  citv.  We  have  Spanish-s])eakinf: 
Chinese,  OricMital.  and  what  they  call  '"Othcr"--white,  that  is  me, 
and  the  black., 

Mr.  IIt  N(J.\TK.  What  are  the  percent}i;res — the  distribution  i.s  broken 
doy'u  by  race,  isn't  it  i 

Mrs.  Lkmlow.  If  you  have  a  copv  in  tho  back,  I  am  .sure  vou  <rot  a 
copy  of  this,  the  ethnic  census  has  been  taken  since  1040  anil  it  is  all 
broken  down  on  the  back,  vear  bv  year,  104(*.  10.^)0.  lOfiO.  1070.  In  1070 
of  white  we  have  a  total  of  511,000;  none-white,  204,488:  Xoirro  popu- 
lation 00,000, 

( Tlie  document  referred  to  is  as  follows :) 


SAN  FRANCISCO  RACIAL/ETHNIC  CENSUS.  PER  CENSUS  BUREAU 


1970 


Number 


Percent 


Number 


Percent 


White. 


604. 403 


Japanese..! 
Filipino  


Nonwhite  ...  . 
Black    - .  ^ 
Chinese  


10. i» 

10.0 
4.9 
1.3 
K7 
,1 
.3 


American  Indian 
Other  nonwhites. 


10;4!5 


1.6 
3.5 
.4 
1.5 


Total... 


715, 674 


740,316  .  .: 
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POP  JIATION  OF  SAN  FRANCISCO  BY  ETHNIC  GROUPS  U  S  CENSUS,  APRIL  ISr  OF  EACH  YEAR 


Ethnic  g{sup 

1970 

1960 

1950 

1940 

Total.       ..:.:.-:     >  ■  -z 

  715,674 

740.  316 

775. 357 

634. 536 

White  . 

.     .  511.186 

204,488 

604. 403 
135.913 

613.888 
81.469 

602. 701 
31.835 

Neiiro             -  . 

American  Indian  .             ... '  .. 
Other  nonwhite.                .r.,-  .  .i.: 

96.078 
2.900 

;...=..>.'..>:.  105.510 

74, 383 
l.ObS 
60, 462 

43. 502 
331 
37.636 

4.846 
224 
26.765 

Percent  in  each  group. 

Total . .  .:. .,. ., 

100.0 

100.0 

100.0 

100.0 

White....        .  ...  ... 

Nonwhite  ...  ... 

71.4 

.  28.6 

31.6 
18.4 

49.5 
10.5 

95.0 
5.0 

Negro                        . - 

American  Indian.                   . . 
Other  nonwh.te. . .-.  .^.1.-. . .       . ... 

13.4 

..........           '  .4 

14.7 

10.1 
.1 
8.2 

5.6 

.8 

"  4.2 

The  .\i)ril  1,  1970  U.S.  Censii-s  population  for  San  Fraiici.sco  was  715.674  a  de- 
base of  lM.C4t>  or  3.3%  from  tlie  l^m  figure  of  740,316  and  50.683  or  7.7%  from 
lUTyO.  T\w  only  figures  yet  available  for  ethnic  groups  are  listed  above.  Tlie  white 
populati(m  decreased  to  511,XS0  in  1970,  a  loss  of  93,217  i)erson8  or  15.4%  since 
in«JO.  Xoii whites  increased  by  6S,575  or  50.5%,  Negroes  increased  by  21,695  or 
21».2%  while  all  other  nonwhites  increased  by  46,S80  or  76.2%. 

Mr.  Hitx(;atk.  In  1070,  you  had  a  Avhitc  population  71.4  percent, 
is  thai  Aghti  Nonwhites  28.6  percent? 
Mi's.  Lemix>w.,  Yes,  that  is  correct. 

livery  niaior  race  in  our  city  was  against  the  forced  busing  includ- 
in<r  the  blackr>  We  did  a  study  |:iwinct  by  precinct  and  found  this  to 
l>e  overwh(  Iminjr.  The  Chinese,  the  blacks  and  Spanish-speaking  and 
the  white.  I  could  obtain  those  figures  if  you  would  like  to  have  them 
and  T  will  see  that  the  committee  gets  them. 

Mr.  Hr N(;.\TE.  The  problem  I  have  is  that,  if  I  htrxQ  a  constitutional 
right,  it  cannot  be  taken  from  me  by  a  majority  voto. 

Mi's.  Lr.M i>ow.  Well,  that  is  how  we  feel. 

Mr.  n  i\\(;ate.  Thank  yon,  you  may  proceed. 

Mi-s.  Lf.mu)w.  In  this  case  in  our  city,  in  SeptciMl)er  1971,  our  dis- 
trict bciran  phase  1  of  t!ie  largest  and  most  massive  movement  of 
pul)lic  schoolcliildi-en  in  the  country.  A  liastily-drawn  program  began 
assignment  of  47,000  elementaiT  students  with  25,000  to  be  bused  in 
an  attempt,  to  reach  a  racial  balance  in  San  Francisco  elementary 
school.  IltMirtless  computei*s  separated  childi-en  from  home  environ- 
ment. 

diildren  Irom  one  family  wore  known  to  be  assigned  to  as  many  af 
four  or  five  different  schools  all  over  the  city. 

A  phase-in  program  was  to  begin  almost  immediately  for  a  racial 
quota  within  secondary  schools.  A  board  vote  has  delayed  them  tem- 
porarily in  the  racial  balance  progrr.m  for  junior  high  school  with 
senior  higli  program  yet  to  l>e  considei-ed. 

The  el(Muentary  busing  program  was  accomplished  bex^anse  San 
Francisco  has  had  an  appointive  board  of  education  for  approximately 
40  yeais  witli  confirming  yes  or  no  vote  on  appointments  by  voters. 

This  was  why,  in  .spite  of  tbe  proposition  H,  our  board  went  ahead 
becnuse  of  their  political  ?>liilo.sophy  and  put  tJirough  a  program  that 
our  city  did  not  want  to  live  with  nor  did  we  feel  was  necessary. 
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This  system  ga.yi\  San  Francisco  a  board  of  education  with  sini^'c 
l>ohtical  philosophy  hmirin^r  on  the  whims  of  city  hall  Citizens  com- 
mittees were  chosen  and  stacked  by  the  board  so  that  the  majority  aiiti- 
biisin*!:  opinion  was  totally  i^niored. 

We  had  countless  expensive  studies  of  the  district  done  bv  fancv 
consultmg  a«rencies  sucli  as  SRI  which  is  Stanford  Kesearch  Institute. 
\\  e  have  had  and  continue  to  have  the.se  same  studies  plus  new  ad- 
nunistrative  positions  for  implementing  racial  balance  and  nnmy  out- 
side consultants  includin*r$200-a-day  psychologists. 

San  Francisco  has  had  innumerable  carj>etbairger:s  comin^r  and  go- 
ing since  1905.  They  have  told  us  how  to  racialTy  balance  our  school, 
how  to  psycholc^cally  adjust  our  children,  our  teachers,  and  commu- 
nity. 

VVe  even  had  Health.  Ediicatinn.  and  Welfare  fund  the  district  in 
the  amoiint  of  $1,800,000  imder  ESAP,  enierffency  school  aid  prognim. 
in  order  to  gain  acceptance  of  total  racial  balance  of  our  school. 

This  program  was  nothing  more  than  sensitivity  programs  aimed  at 
changing  valuers  and  along  with  it  the  direction  of  academic  education. 

This  program  concerned  itself  with  attitudinai  J  unges  not  with 
academic  achievement  and  provided  general  acceptance  of  vaiying 
substitutes  for  academic'  .ihil  ity. 

All  of  this  has  happened  in  a  cosmopolitan  city  lenowned  for  tol- 
erance, racial  harm.my.  and  where  integration  came  nationally  with- 
in its  49  square  mile^. 

In  San  Francisco  as  in  Wasliington.  IXC.  and  other  cities  where 
IfH-al  board  and  Federal  coui-ts  had  enfoiced  similar  racial  quotas, 
there^is  accelerated  exodir j  of  middle-class  families. 

1070  census  shows  declining  white  population  of  10.2  percent,  where- 
as the  nonwhite  population  incre^isexl  10.2  percent  and  if  you  will  note, 
I  have  included  ethnic  ce.isus  with  this  report. 

Since  the  beginning  of  the  massive  busing  program  at  the  elemen- 
tal y  level,  September  1071.  according  to  the  State  average  daily  at- 
tendance repoit  of  October  12.  1971.  our  unified  school  district  has 
lost  (),6.^)0  elementary  students,  a  loss  of  14  percent. 

Where  have  these  children  gone  ? 

Our  district  is  still  .searching  for  .5.967  students  who  left  without 
transfers  as  only  .562  students  left  w^ith  legit'-nate  transfers. 

.Vs  of  OctobeT%  1971,  48  new  private  and  parochial  schools  were  es- 
tablished with  a  known  enrollment  of  3.918  students.  Many  of  these 
freedom  schools,  as  they  are  called  

Mr.  Poijc.  Mrs.  Ijemlow,  may  I  a.«k  you  if  tluK^i^  18  new  schools  are 
walk-in  schools? 

Mrs.  Lotunv.  They  are  liidden  schools.  They  are  schools  that  par- 
ents have  started  as  prote.st  ali  over  the  city' of  San  FVancisco. 

Many  of  them  the  locations  are  not  eveii  known,  some  of  them 
have  applied  for  the  credientials  through  the  State  and  Hiey  have 
been  able    get  them.  They  are  not  identified. 

We  have  children  in  San  Francisco  who  are  not  even  attending 
schools  b<»cause  of  this  nuissive  busing  program.  Ileally,  gentleman.  I 
wish  I  could  tell  you  what  is  happening. 

Mr.  P01.K.  How  many  elementary  schools  are  there  ? 

Mrs.  T.EMLOw,  Ninety-nine. 
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Mr.,  T*()LK.  Tlieii  tho.sc  4H  have  to  do  donhlo  duty,  don't  they?  The 
fewor  the  schools,  the  lar<rer  the  uttendaiif-e  /.one,  and  the  hir«xer  tht» 
attendance  zojie.  the  p:reater  the  probability  the  schools  are  not  walk- 
in  schools. 

Mrs.  Lkmuiw.  Xo,  because  nniny  of  them  are  small  s:clio<>ls  of  10 
children  each  in  a  private  home. They  are  ])rotest  schools. 
Mr.  Polk.  Thank  yon,  Mrs,  T^einlow. 

Mrs.  I>ion,()\v.  That  I  wanted  to  make  veiy  cleai  ..  They  are  pro- 
test schools. 

Mr.  Zklkxko.  Isn't  there  an  appeal  pe?idinir  in  the  nintli  circnit 
from  the  San  Francisco  lower  conit  decision  ( 

Mrs.  LvMLOw,,  No.  it  was  denied  jnst  last  week.  In  fa(»t  I  have  a 
conple  of  letters  which  I  would  like  to  liav<»  introduced,  too,  W(»  are 
now  on(»  of  those  who  have  been  allowed  in  the  Denver  case  to  iiitei'- 
vene  and  of  c(uirs(»  von  know  that  has  been  put  oif  until  the  fall. 

Mr.,  Zi:m:xk(>.  Well,  would  the  moratorium  hill  that  this  ,sul>coni- 
mittee  is  considering^  <:ive  you  or  any  of  the  parents  in  San  Francisco 
nny  solace? 

Nlrs.  Lion.ow.  It  will  save  our  city. 

>rr.  ZiXKXKo.  TIow  will  it  atl'ect  the  order  that  is  alieady  in  otTect 
in  San  Francisco? 

Mi's.  Lkmlow.  As  I  nientioued  earlier,  we  have  a  pending:  junior 
]ii<rh  scliool  program  of  busin^r  that  tlie  board  has  taken  a  temporary 
'it ay  on,  in  a  recent  vote.  If  we  had  a  moratorium,  it  would  stop  the 
junior  hi <rh  school  busing. 

Mr,,  Zki.kvko.  IIow  would  it  do  that?  That  transportation  plan  is 
not  an  ol  der  o f  the  court,  is  it  ? 

.  Mrs.,  Lk^ilow,  We  feel  that  then,  perhaps,  we  could  pet  the  judiciary 
to  come  in  and  -^tudy  what  happened  in  Snii  Francisco  and  that  would 
bethequesti.on. 

Mr.  Zkij:xko.  The  morn  to  Hum  bill  stays  the  implementation  of 

nn  order  of  the  coiii't  

Mi's.  r.i:Mi,(»w.  Wr  have  5  years  to  do  that. 

Mr.  ZnxxKO.  Entered  during:  the  moratorium  period,  I  <rather  this 
court  in  San  Francisco  has  already  entered  it*?  order. 

^^rs.  Li:mU)M.  Xo,  he  irave  ti.s'o  yenrs.  Tie  ordered  the  elementerv 
by  September  1071. 

Mr.  Zi:M':xk(».  So  that  will  not  he  affected  by  the  moratorium  bill. 

Airs.  r.KMLow,  litit  the  junior  hiirh  school  could  be,  because  we  were 
•riven  a  5-year  <rrade  pcuiod  by  the  judjre.  We  could  stay  that. 

Ml'.  Zki,kxko.  Tn  other  words,  vou  believe  the  moratorium  bill  would 
juevent  bu^inji  f(U' junior  hi<rh  schools  in  San  Francisco? 

Mrs.  Lkmlow,  Yes. 

Mr.  Zi:ij:xko.  The  Department  of  Justice  has  not  indicated  that, 
r^frf;.  Ii<»nilow, 

Mrs.  Lkmlow.  That,  lias  l)ex»ii  otir  problem.  <retting  this  l)cfore  the 
court  and  thai  is  why  I  an  here,  becaus(»  it  is  cnicial  ri«rht  now  for 
our  citv. 

Mi  .  TftwcvrK,  Pardon  me  a  inomeni. 

Von  would  support,  if  I  understand  it,  the  nei^rhborhood  sdiool 
concept  ? 
Mi'.s.  Lkmlow.  Very  mtich  so. 
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Ml',  iruNOATK,  Aiul  would  vou  think  it  ever  justifiable  to  bus  a  stu- 
dent ]m.st  one  sc'liool  to  <ret  to  another  school,  or  do  you  think  there 
would  never  be  cireunistances  where  that  would  l)e  justified? 

Mi-s.  Lkmlow,  Only  in  some  cases  paiticularly  at  tlic  high  school 
level  if  a  subject  wei  e  not  olFered  in  a  paiiicular  high  school  aud  that 
might  be  available  in  another,  I  am  thinking  now  of  Kussian  which  is 
not  a  language  taught  in  all  of  our  high  schools  and  if  a  child  desired 
this  foi'somc  reason,  yes. 

However,  we  favoi-  o])en  eniollment  of  all  our  high  schools  which  is 
what  we  had  a  munlx?rof  yeai*sago, 

Mr.  IIuxdATK.  Is  theie  any  existing  busing  in  the  citVi  where  a  stu- 
dent goes  past  one  school  to  another  school,  for  a  purpose  other  than 
to  take  a  course  unavailable  in  the  neai  cstsc^hool  { 

Mis,  Lkmlow,  Of  coui-se,  this  is  ha])pening  now  thiough  our  forced 
busing  pi  ogram  all  ovei-  the  city  eveiywliei  e, 

Mr.  IlLNtJATi:. Did  it  hap])en  before? 

Mrs.  Lkmfxjw,  \o,  not  unless  it  was  for  building  utilization  where 
we  might  have  a  school  that  had  been  bombed  out  oi' something,  then 
they  would  do  that. 

This  involvement  by  the  paients  so  convinced  them  of  the  poor  qual- 
ity of  public  education  that  it  will  be  dilticult  to  get  them  to  return  to 
the  pul)lic  schools. 

I  am  speaking  of  these  40  private  freedom  schools  because  once  the 
parents  got  involved  in  these;  schools,  they  found  out  how  little  their 
rhildien  were  learning  in  the  public  schools  and  how  fast  they  could 
by  helping  in  these  private  schools  and  getting  theii-  own  teachers,  de- 
velop the  techniques  foi'  the  child's  leaiTiing  and  they  cut  out  the  non- 
essential. 

Jn  fact,  these  childivji  now  aftci-  about  6  months  of  this  type  of 
schooling  are  far  advanced  which  has  been  a  very  intei-esting  thing 
that  has  happened, 

Vou  take  the  Chinese  in  our  city,  the  statement  has  l>een  made  that 
they  will  never  put  their  children  back  in  public  sohools  until  thev  find 
that  the  public  schools  aiv.  educating  the  children. 

So  this  has  been  something  that  has  come  out  in  all  of  this  fight. 

In  the  4-year  period  l>etween  September  1067  and  October  1!)71  the 
student  eniollment  of  grades  K  through  12  dropped  12,501  where^is 
the  budget  increased  durii.    '•lie  same  period  about  $U  million. 

San  Franciscx>  Board  of  i^^ducation  spends  in  excess  of  $140  million 
from  all  sources  per  year.  This  provides  approximately  $l,7r)0  per 
student  per  year,  undoubtedly  the  bigg(*st  expenditure  in  the  Nation. 

Notwithstanding  such  an  exorbitant  expenditure  per  student,  the 
achievement  scores  continue  :o  decline.  In  a  district  whcic  the  budget 
and  pupil  expenditure  has  substantially  increiised  each  year,  and 
achievement  scores  have  declined  the  reported  incidence  of  violence  is 
steadily  increasing. 

Since  the  beginning  of  the  massive  busing  program  SeptcmlxT 
1971,  more  violence  is  prevalent  in  the  elementaiy  schools  by  far 
than  in  the  secondary  schools  and  is  not  lessening  according  to  the 
school  district  s  own  reports. 

Mr.  Zklexko.  Excuse  me.  Mrs.  I^emlow,  your  statement  shows  that 
the  population  of  San  Francisco  has  decreased  somewhat  in  the  last 
10  years. 
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Mis.  liEMunv.  Yes. 

Mr.  Zfxenko.  Do  you  know  what  tlic  decrease  in  school  age  popnhi- 
tion  in  San  Francisco  has  been  during  that  period  i 

Afi-s.  Le3ILow.  Yes.  I  have  it  here  actually  <:i\  in^r  vou  that  figure,  tlie 
clemcnt^iry,  we  were  in  19f)7  a  district  of  98,00i)  kindergarten  throu;;)! 
12  and  the  school  district  figures  now  give  us  82.000  which  is  10.000 — ^ 

Mr.  Zelexko.  There  was  a  decrease,  was  there  not,  in  school  age 
population  before  the  district  judge's  order  ( 

Mi's.  Lkmu)w.  Yes.  it  was  a  stayed  thing  from  1907.  However,  thif^ 
is  a  14-percent  drop  now  in  the  elementary  schools  alone  just  in  the  0 
months. 

Mr.  McClory.  Mr.  Chairman,  could  I  ask  a  question  out  of  curi- 
osity ? 
r  hairman  Ckm.er.  Yes. 

Mr.  Mf^CrxiRY.  What  recognizable  group  of  people  has  shown  the 
greatest  resistance  to  husinc.  the  whit^K.  the  Spanish-speaking  or 
Spanish-.surnaiued^the  Asiatic  or  the  blacks? 

Mrs.  Lfnfr.ow.  The  Chinese  and  tlie  whites. 

Mr.  >r(*CF.f)nv.  They  it^sist  the  most  ? 

Mrs.  IiKMrx)W.  You'  see,  the  whole  culture  of  the  Chin  /?e  

Afr.  McCixjRY.  How  alxnit  the  Spanish-sumamed? 

M?'s.  Lkmu)W.  Yes,  they  ai-e  oppos(id  also. 

Mr.,  McCrx>RY.  They  also  like  to  congregate,  don't  thev? 

Mrs.  Lkmlow.,  We  have  bilingual  pmgrams  and  with  the  busing 
t!u>s^  children  have  l)een  dispersed  throughout  the  citv  and  because  of 
j»  lack  of  funds  often  the  program  does  not  go  with  the  child  and  hero 
you  liave  so  many  children  of  immigrants  from  Mexico.  Chinese  immi- 
grants coming  in  from  Hong  K(  ng,  who  are  totally  unable  to  communi- 
cate in  English,  so  bilingual  programs  have  Ix^en  set  up  throngliont 
the  district. 

>rr.  ^fcCi/mY.  Have  you  had  any  success  in  compensatory  education 
in  Snn  Frnncis(»o  with  Head  Start,  Follow- -Through  and  those  types 
of  pmgrams? 

yU'.K  TyEMU)w.  We  originated  one  of  tlie  first  programs  in  the  district 
back  in  lOfiO  or  1001.  one  of  the  pilot  programs  in  Comped  and  it  wr.s 
not  nearly  as  successful  as  it  was  felt  to  l)e  in  the  beginning.  I  think 
thi^  h:\<  been  the  story  of  the 'whole  Nation.  We  have  not  developed  a 
toc^'iiMi'e  yot  for  breaking  throufifh  on  mv  authorities,  particularly 
culturally  (U»nrived  in  the  areas  of  l)eing  able  teach  them  properly 
and  I  do  not  know  what  the  solution  is  to  that  but  T  know  we  have  got 
to  Hndtln-. 

y\r,  y\r(\r.rA\  Thank  you. 

Arr«.  Lkmtx)w.  In  order  to  guarantee  the  implementation  of  racial 
balance  proinams  already  proposed  and  ))egun  in  the  district  it  was 
necet=-ary  that  o!ir  Board  of  Education  select  a  superintendent  com- 
patible with  these  goals. 

Sn^h  a  man  was  found  in  Dr.  Tliomas  Sliechan  a  rejex*.t  from  Rock- 
ford.  111.  As  a  point  of  interest.  Dr,  Sheehan  war  chosen  after  the  dis- 
trict failed  to  obtain  the  services  of  Dr,  James  E.  Allen,  formerly  U.S. 
Commissioner  of  Education. 

San  Francisco  now  has  the  task  of  riddinc  the  district  of  Dr.  Sheehen 
w  hose  innovations  have  completely  demoralized  the  administrative  and 
t  each  ing  staff  as  well  as  the  citizenry  at  large. 
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It  is  for  this  i-eason  that  I  have  been  delegatecl  to  urge  this  committee 
to  brinp:  forth  

Mr.  UuxGATC,  Conld  you  give  some  examples  of  tlie  innovations, 
please  ^ 

Mrs.  Lkmlow.  I  do  not  n*ally  know  where  to  stai*t.  For  one  thing,  we 
have  a  pilot  project  in  a  high' school  called  Balboa  High  School  pre- 
dominantly black  school,  that  has  six  classrooms  that  ai^  known  a^ 
open  chtssrooms.  The  place  looks  like  a  pad,  big  cushions,  kids  sit  on 
the  floor,  they  art  allowed  to  smoke  and  often  marihuana  is  pi^sent. 
TiiOFo  kids  come  and  go  a^  they  please  with  oftentimes  black  militants 
in  clnii'ge  of  the  classes. 

This  is  currently  going  on  in  our  district.  This  was  a  well-taught 
edncatioDal  program  allov.-ingthe  child  supposed  to  proceed  on  his  own 
academically,  bnt  let  me  assure  yon  there  is  veiy  little  that  is  academic, 
that  is  goiuff  on  in  this  program. 

We  also  liavc  Golden  Gate  Park,  one  of  the  most  beautiful  parks  in 
tlie  country,  a  very  large  park,  and  our  progi*ams  going  on  in  the  dis- 
trict as  far  as  academic  learning,  you  can  find  at  almost  any  given  time 
if  there  is  nice  weather,  class  after  class  out,  some  of  them  all  day  in 
Golden  Gate  Park  rather  than  the  structured  classroom,  whereas  the 
children  cannot  read,  they  cannot  write,  they  cannot  spt-U,  an.»l  v,o 
have  all  of  these  innovative  programs  ffoing  on. 

We  have  the  Camp-out  program.  Week  camp  programs  where  chil- 
dreii  are  taken  awnv  from  San  Francisco  and  often  children  from  the 
TVninsnla,  brought  up,  middle  class  and  an  impacted  area  of  children 
mi.\(»d  together  with  counselors. 

The  problem  has  b^en  tlie  type  of  connselloi-s  with  the  childiv?i  and 
lack  of  supervision.  In  the  meantime,  learning  has  Ix^cn  going  down. 
We  arc  asking  you  to  bring  forth  Joint  Kesolution  (dO  to  the  floor 
of  t.ie  Congress  and  allow  elected  repre.^ontatives  to  vote  the  voice  of 
their  constituents. 

ITonoiable  menibcis  of  the  committee,  San  Francisco,  loverl  the 
world  over  for  its  cosmopolitan  spirit  and  iniernational  goodwill, 
standi5  indict<»d  as  a  city  of  de  jure  scgreirated  schools, 

ITow  can  this  l>e  ?  Judge  Stanlev  A.  Weiirel,  Federal  Disti'ict  Judge, 
ruled  in  favor  of  XAACP  suit  filed  against  the  district. 

The  suit  alleged  San  Francisco  was  a  city  nractir^ing  do  jure  segre- 
gption  in  its  schools.  This  we  refute  as  no  child  in  San  Francisco  was 
being  refused  admission  to  any  public  school  liecause  of  his  race, 
creed,  color,  or  national  origin.' 

Because  of  housing  T)attems  San  Francisco  d'd  have  some  schools 
predominantly  of  one  of  this  quadriracial  components— Chinese  speak- 
mg,  Chinese,  black,  and  other  white. 

Tlie  judge's  decision  dealt  only  with  black  and  white,  completely 
<iisregarding  the  Spanish  and  Chines  communities  whicli  ai-e  an  inte- 
gral part,  of  the.  whole. 

The  decision  gave  the  district  6  weeks  to  produce  a  plan  for  racial 
balance  which  disregarded  both  the  Chinese  and  Spanisn  <^cbool  popu- 
lations. As  a  result,  in  spite  of  the.  massive  busing,  many  schools  that 
wei-c  formerly  balanced  naturally,  became  more  imbalanced  and  stu- 
dents now  face  total  reassignment  this  September  for  the  sex»ond  time 
now. 
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Tliev  will  face  reassigiinieiit  again.  The  irony  of  tliiscntii-e  decision 
lies  iji'the  fact  that  the  XAxVCP  filed  an  almost  identical  suit  a<rainst 
the  district  in  10G2.  Our  present  mayor,  Mayor  Joseph  Alioto  was 
liii-ed  as  consulting  counsel  to  defend  the  district  policies  at  that  time. 
The  failure  of  the  plaintiffs  to  appear  on  the  trial  date  requii-ed  de- 
positions which  were  given  by  the  NAACP  president  and  education 
ch;  irman. 

These  depositions  completely  exonerated  tlie  district  of  all  charges 
of  deliberate  segregation  and  stated  there  was  no  geriymandering  of 
boundaries  or  obligation  to  transport  students  from  their  neighbor- 
hoofl  schools. 

The  suit  was  dismissed  or.  December  2,  1964,  and  in  1967  the  T'.S. 
Connnission  on  Civil  Rights  released  a  report  entitled  "Racial  Iso- 
lation in  the  Public  Schools."  This  report  contained  inaccuracies  and 
distoitions  ix'garding  the  San  Francisco  public  schools.  At  that  time 
Mothei'S  Support  Neighborhood  Schools,  the  group  which  I  head, 
did  a  critical  review  of  the  report.  Tt  was  mailed  to  President  Lyndon 
B.  Johnson,  every  U.S.  Congressman,  eveiy  U.S.  Senator,  eveiy  Gov- 
ernor, and  to  the  major  news  media  throughout  the  Nation.  It  was 
shocking  for  us  to  discover  within  Judge  Weigers  decision  the  same 
report  "R*acial  Isolation  in  the  Public  Schools"  being  used  Jis  a  basis 
on  winch  the  finding  of  a  de  jure  scgi-egated  school  system  was  being 
established. 

And  I  think  if  you  gentlemen  will  look  back  into  your  records,  you 
will  find  a  copy  of  this  report  which  we  sent  to  you. 

The  same  report,  racial  i.solation,  was  the  very  report  that  Judge 
"WeigCi  based  his  decision  on  in  San  Francisco  and  we  were  never 
allowed  to  present  this  as  testimony  into  the  Federal  courts,  which  is 
shocking. 

Mr.  Zklkxko.  Mr.  Chairman,  I  offer  for  the  recon*  the  Findinirs  of 
Fact  nnd  Conclusions  of  Laws  of  Judge  Weigel,  in  which  he  finds  the 
San  Francisco  school  district  to  be  racially  seg'^egated  and  recites 
the  findings  on  which  he  ba?es  that  conclusion. 

Mr.  Ckm.er.  The  document  will  be  printed  at  this  point  in  the  recc/d. 

(The  document  referred  to  follows :) 

(Johnson  V.  ^an  Francisco  T'ni/led  School  Tiintrict  (U.S.  District  Court, 

N.D.  of  Calif.)) 

FiNoiNGS  OF  Fact  a\d  Co  clusions  or  Law  Filed  Aprh.  28.  3071 

'FINDINGS  OF  FACT  AND  CONCLUSION'S  OF  LAW.  The  Court,  hnviiif? 
considiTPd  the  volnminou^s  ov4(leiu:e  presented  hy  the  parties,  herohy  finds: 

T.  Tlmt  public  elementary  schools  in  the  San  Francisco  Unified  School  I>istriet 
are  raciaMy  .<H^f;regnted. 

2.  That  while  only  2S.7%  of  all  the  children  enrolled  in  the  elementary  «?liools 
are  black.  of  ti.i'  bJack  children  are  eoiicent rated  in  twenty-seven  schmds 
out  of  a  total  of  more  than  one  hundred.  The  student  bf>dies  of  the.ne  27  schools 
ran^e  from  47.:^%  black  to  1)0.8%  bla^k.  In  only  two  if  them  *•  re  black  ehildr(»ii 
even  slif;litlv  in  the  minority  and  in  only  four  are  the  student  b'^dies  less  than 
72%  black.  (Flaintirs  Exhibits  1  and 2  ) 

.3.  That  act.s  and  omissions  of  the  San  Francisco  Board  of  Education  an» 
proximate  causes  of  the  racial  segregation. 

4.  That  such  acts  induce : 

ia)  (TDnstruetion  of  new  schools  and  additions  to  old  schools  in  a  manner 
v  hich  perpetuated  and  exacerbated  existing  racial  imblance.  <  Exhibit  "B**. 
.".aUitifTs*  Ilep..  .Jrief  in  Support  of  Motion  for  Preliminary  Injunction.  Ju'.. 
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27, 1970.  Oei>osition  of  William  L.  Cobb,  Ph.  D.,  of  July  14, 1970,  pages  7&-60; 
Deposition  of  Laurel  E.  Glass,  Ph.D.,  of  July  20,  1970,  pages  22-59). 

ih)  Drawing  attendance  zones  so  that  racial  mixture  has  been  mini- 
mized; modiflcation  and  adjustment  of  attendance  zones  so  that  racial 
separation  is  maintained.  (Deposition  of  Laurel  E.  Glass,  Ph.D.,  supra,  pages 
19-28;  DeiM>sition  of  William  L.  Cobb,  Ph.D.,  supra,  pages  51-57:  Plain- 
tirs  Exhibits  1-8). 

(c)  Allocating  a  highly  disproportionate  number  of  inexperienced  and 
less  qualified  teachers  to  schools  with  student  bodies  composed  predomi- 
nantly of  black  ch'  dren.  (Deposition  of  Laurel  B.  Glass,  Ph.D.,  supra,  pages 
4S-50;  Affidavit  of  Maureen  O'SuUivan,  July  17, 1970.) 
5.  That  such  oniissioHS  include  : 

(a)  Failure  to  accept  suggestions  offered  by  school  officials  regarding 
the  placement  of  new  schools  so  as  to  minimize  segregation.  (Deposition 
of  William  L.  Cobb,  Ph.D.,  nupra,  pages  78-96) . 

(&)  Failure  to  ado;>t  a  policy  of  consulting  with  the  Director  of  Human 
Relations  of  the  School  District  as  to  the  predictable  racial  composition  of 
new  fcchoolK.  (Deposition  of  William  L.  Cobb,  Ph.D.  supra,  page  70.) 

(c)  Prolonged  failure  to  pursue  a  policy  of  hiring  teachers  and  adminis- 
trators of  minority  races.  (Plaintiffs'  Exhibit  14.) 

id)  Failure  to  take  steps  to  bring  the  racial  balances  in  elementary 
schools  within  the  guidelines  set  by  the  State  Board  of  Education.  (Plain^ 
tiffs*  Exhibit  1 :  Plaintift'.^  Exhibit  21-B.  nage  25 ;  Deposition  of  William  L. 
Cobb,  Ph.D.,  supra,  pnges  67-'i00) . 

(e)  Failure  tt  a^opt  suffiulewt  measures  to  improve  the  education  of 
children  in  prtnlominantly  black  schools  despite  the  Board's  knowledge  that 
education  in  these  schools  was  inferior  to  tliat  provided  in  predominantly 
white  schools.  (Deposition  of  Isadore  Pivnick,  of  July  14,  1970,  pages  14- 
19;  Deposition  of  laurel  E.  Glass,  Ph.D.,  supra,  page  10;  Affidavit  of 
Maure<»n  O'Snllian.  .July  17, 1970).. 

(/)  Failure  to  resiK)nd  to  recommendations  regarding  integration  made  at 
the  BofM  \'<  request  by  tlu»  Stanford  Hesearch  Institute  and  by  the  Keport 
of  the  Cli  ..ens*  Advisory  Committee  to  the  Superintendent's  Task  Force 
studying  j?klncationj»l  Equality/Quality  and  Other  Proposals.  (Plaintiffs' 
Exhibits  20  and  32). 

Having  founO  these  fac    the  Court  concludes  that  segregation  which  exists  in 
San  Francisco's  public  drmentary  .schools  results  from  state  action  and  is 
unconstitutional  under  Bn  wn  v.  Board  of  Education.  347  t'.S.  4S3  (1(^54),  as  noM 
as  nr  der  later  decisions  of  the  Supreme  Court  of  the  United  States.  Be^iuse  tii 
is  of  the  essence  in  vindicating  the  right  of  elementary  school  chi;dron  in  f?i 
Francisco  to  equal  educational  opportunity,  the  Court  now  enters  only  ^relimin 
ary  findings  and  conclusions  in  support  of  the  order  today  made.  The  citations 
to  tne  record  by  no  means  exhaust  the  substantiatiutr  evidence  before  the  Court. 
More  exte    ive  findings  of  fa'  t  and  conclusions  of  law  will  be  file*!  as  occasion 
may  nri.se. 

M'^s,  LemlO'v,  It  wn.s  shockin^j  for  iis  to  discover  within  J^.d^re  Wei- 
peVs  decision  the  f?nmc  rr;^ort  ^'Kacial  Tsohition  in  the  Public  Schools" 
h^mfi  used  as  the  basis  on  wnich  finuin^js  of  de  jure  segregation  in 
San  Francisco  pul)H.^  schools  rverc  being  'established. 

Clearly  within  the,  same  report  was  also  a  table  showing  San  Fran- 
cisco nublic  schools  to  bo  among  the  most  higlilv  hitegrated  of  the  Na- 
tion and  integrated  lonjc  befoit*  our  massive  busing  program  began. 

Nathan  Glj»scr  writing  ^or  Commentary  Maga/.inc  states  a  case 
against  busing  cxt -omoly  w  11  when  he  writes:  "Something  very  pecu- 
liar has  happened  when  the  main  impact  on  an  argument  cluirges  from 
an  effort  to  expand  freedoms  to  an  effort  to  restrict  freedoms," 

This  v:>ry  important  article  by  Mr,  Glas^r  .slion.c!  be  read  by  cverv* 
P'^rson  in  this  country  concerned  with  the  education  of  young 
American?. 

I  only  have  one  copy  but  if  you  want  it  for  the  record — have  you 
read  it? 
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Chairman  Celler.  Tliat  is  in  the  record  already. 

Mrs.  Lemi>ow.  It  is  ».xcellent  and  it  should  be  read. 

Gentlemen,  is  it  not  time  for  control  of  our  schools  to  be  returned  to 
the  people  through  their  elected  representatives  rather  than  to  have 
the  decisions  in  the  hands  of  the  NAACP  and  the  Federal  Courts 

In  San  Fran  isco,  we  think  it  is.  We  respect  President  Nixon's  state- 
ment on  racial  bilance  and  his  desire  for  Congress  to  declare  a  mora- 
torium on  assigmi^^nt  of  students  for  racial  balance. 

In  all  fairness,  however,  we  must  ask  how  can  there  be  an  effective 
moratorium  on  busing  with  millions  of  children  already  riding  buses 
involuntarily  ? 

We  again  urge  that  this  committee  bring  out  House  Resolution  620 
to  the  floor  of  Congress  to  enable  the  democratic  processes  to  f unctioji. 

Only  then  can  we  get  on  with  the  job  of  educating  all  of  America  s 
children. 

Let  us  prav. 

Chairman  Celler.  Thank  you  very  much,  Mrs.  Lemlow. 
Mrs,  Lemlow.  Thank  you. 

Chairman  Celler.  The  meeting  will  now  adjourn  and  we  will  re- 
assemble next  Wednesday. 

(AMicrcupon,  at  11  .-55  a.m.,  the  hearing  adjourned  to  reconvene  at  10 
a.m.  Wednesday,  May  3, 1972.) 
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WEDlffESDAY,  MAY  3,  1972 

House  of  REPRESENXATn  Es, 
subc0m3httee  no.  5  of  the 
Committee  on  the  Judiciary, 

Washington^  D,C, 

The  subcommiltee  met,  pui-siiani  to  recess,  at  10  a.m.,  in  room  214 K 
Eaybuni  House  Oflice  Huilding,  Hon.  Emanuel  Celler  (chairman) 
presiding.  ^ 

Present :  Representatives  Celler,  Hungate,  Mikva,  McCulloch,  Poff , 
Hutchinson,  and  McClory. 

Staff  present:  Benjamin  L.  Zelenko,  general  counsel;  Herlc»it  E. 
Hoffman,  counsel. 

Chairman  Celler.  The  meeting  will  be  in  order.  Our  first  witness 
this  morning  is  Dr.  Thomas  F.  Pettigrew,  professor  of  social  psy- 
chology. Harvard  University,  who  has  participated  as  an  expert  wit- 
ness in  a  number  of  school  dese^jregation  lawsuits. 

I  understand  he  assisted  in  the  preparation  of  the  so-called  Coleman 
report,  "Equal  Educational  Opportunity,"  and  the  1967  study  of  the 
Commission  on  Civil  Rights,  "Racial  Isolation  in  the  Public  Schools.'* 

Most  recently,  he  participated  in  the  review  of  the  Coleman  repoit 
headed  by  Hosteller  and  Moynihan.  Ife  has  published  m  merous  books 
and  articles  on  the  impact  of  race  on  education. 

Witli  that  fine  reputation.  Dr..  Pettigrew,  we  welcome  you  this 
morning,  and  we  are  glad  to  hear  your  statement. 

STATEMENT  OF  PROF.  THOMAS  F  PETTIGREW,  HARVii^D 

UNIVERSITY 

Mr.  Pettigrew.  Thank  you,  sir.  I  appreciate  tliis  opportunity.  Con- 
gressman Celler,  to  testify  this  morning  before  your  subcommittee. 

I  wish  to  oppose,  in  the  strongest  possible  terms,  the  proposed  con- 
stitutional amendment  regarding  so-called  neighborhood  schools,  the 
proi)osed  bill,  H.R.  13915,  and  H.R.  18910,  to  impose  a  moratorium  on 
desegregation,  transpoitation  and  all  other  legislative  attemnts  to 
declare,  virtually,  null  and  void  the  14th  amendment  as  it  applies  to 
race  and  public  education. 

At  ))revious  sessionc  of  these  hearings,  you  have  heard  an  array  of 
hard  facts  about  this  issue — for  example,  that  schoolbuses  travel  ap- 
proximately 2  billion  miles  annually  in  America  carrying  over  40  per- 
cent of  the  Nation '.-5  schoolchildroii  witliout  apparent  liarm;  and  that 
only  a  tiny  fraction  of  tliis  travel  is  for  the  integration  of  schools— 
indeed,  some  of  it  is  still  designed  to  perpetuate  blatant  racial  seg- 
regation. I  believe  tliese  and  other  facts  completely  undercut  the  as- 
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sumptions  and  findings  upon  which  t  lis  legislation  is  founded.  And 
before  I  begin  my  principal  testimony  on  the  value  of  interracial 
scliools  themselves,  I  would  like  to  add  two  fuither  specific  considera- 
tions. 

First,  the  often-heard  charge  that  busiiig  is  too  dangerous  to  allow 
is,  fortunately,  counter  to  the  facts.  Thft  Pennsylvania  Human  Rela- 
tions Commission  has  recently  found  that  in  that  State  over  a  recent 
5-year  period  children  were  over  three  times  safer  per  mile  riding 
than  walking  to  school. 

Second,  the  so-called  neighborhood  school  appears  to  be  less  of  an 
educational  asset  than  a  parental  convenience.  The  great  majority  of 
American  schoolchildren  do  not  now  attend  institutions  that  can  be 
reasonably  described  as  ^'neighborhood  schools."  Nor  do  I  know  of 
any  rigorous  evidence  v^atsoever  that  suppoits  the  sweeping  claims 
made  for  such  schools  ^ince  the  advent  of  public  school  de^grega- 
tion  in  1954. 1  am  awair  that  my  friend,  Dr.  Nolan  Estes,  of  Dallas, 
testified  befons  you  earlier  that  he  had  such  evic  'nce:  but  a  check  of 
wliat  he  iiad  in  mind  impresses  ine  as  neither  i  '^^'orous  nor  relevant. 
If  a  school  must  remain  sirall  to  be  "nei^hborh'wd-based,"  then  like 
the  corner  groceiy  store  of  yesterday,  it  is  probably  an  anachronism 
and  highly  inefficient.  School  and  district  consolidation  throughout 
rural  America  over  the  past  half-century  provides  overwhelming  evi- 
dence that  a  substantial  size  must  be  attained  to  fumisli  first-class 
education. 

Turning  to  the  benefits  of  interracial  education  on  which  we  do  have 
evidence,  [  Ixjlievo  tliey  can  be  classified  uiuler  tlireo  rubrics:  aoavlomic 
achievement,  post  ,ohool  Sujcess,  and  int  erracial  attitudes  and  behav- 
ior. liCt  me  consider  each  of  these  briefly. 

(1)  Academic  achievement.  We  must,  at  the  onset,  draw  a  sharp  dis- 
tinction l)etween  truly  integrated  facilitie.®  and  merely  desegregated 
ones.  A  clesegreirated  school  refers  only  to  its  racial  compositio:*.  It 
may  l^e  i  fine  school,  a  bad  one,  perhaps  a  facility  so  racked  with  con- 
flict tha^  it  prondes  poor  educational  opportunities  for  bath  its  white 
and  hlar  '  pupils.  Desegiegation.  then,  is  the  mere  mix  of  bodies  with- 
out refe*ence  to  the  quality  of  the  interracial  interaction.  While  it  is 
a  prercq  usite  for  integration,  it  does  not  in  itself  guarantee  equal  edu- 
cational opportunity. 

By  contrast,  an  integrated  school  refers  to  an  interracial  facility 
which  boasts  a  climate  of  interracial  acceptance.  A  vast  body  of  social 
science  r'^search  shows  thnt  interracial  acceptance  is  most  earily  gen- 
erated in  any  institution,  educational  or  otherwise,  when  he  two 
groups  share  equal  status  in  the  situation  and  work  for  comr.xor  goals. 
In  addition,  competition  for  the  goals  should  not  occur  between  the 
groups;  and  the  iter^proup  contact  needs  the  support  of  authorities 
and  law.  Such  integration-inducing  conditions  are  far  easier  to  achieve 
if  tokenism  is  not  involved,  if  faculty  as  well  as  students  are  sulT.tan- 
tially  mixed,  if  socioeconomic  diversity  exists  across  racial  lines,  and 
if  the  interracial  schooling  is  begun  at  the  initial,  elementary  school 
level. 

On  the  socioeconomic  diversity  point,  I  would  like  to  remind  the  sub- 
comniittee  that  recent  research  strongly  suggests  that  social  class  is  an 
esi)ecially  crucial  factor.  The  findii^  of  an  arraj^  of  different  studies^ 
including  the  Coleman  Report  on  Equal  Educational  Opportunity — 
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but  not  just  the  Coleman  repoi-t,  a  whole  body  of  studies — demoni5trato 
convincingly  that  schools  with  significant  .numbers  of  middle-class 
children  have  achievement  benefits  for  less-advantaged  children  re- 
gardless of  race.  Put  bluntly,  children  of  all  Iwickgrounds  tend  to  do 
better  in  schools  with  a  predominantly  middle-class  milieu;  and  this 
trend  is  especially  true  m  the  later  gi'ades  where  the  full  force  of 
peer-group  influence-  is  felt. 

Repeated  reviews  of  the  research  literature  find  that  survey  studies, 
such  as  the  Coleman  report  and  others,  suggest  that  the  average 
achievement  of  black  American  children  is  raised  by  interracial  class- 
rooms enough  to  close  from  one-fourth  to  one-half  the  average  racial 
difference  found  in  achievement  scores.  This  improvement  may  seem 
minima]  iit  lirst  jrlance  but  it  is  not,  for  it  represents  for  many  the  im- 
portant difference  between  functional  illiteracy  and  marketable  skiJls. 
Soine  may  wonder  why  integrated  classrooms  do  not  close  the  whole 
racial  gaj)  in  achievement  scores,  but  that  is  simply  asking  too  much 
of  the  schools.  Xo  i-esponsible  spokesman  ever  said  that  was  possible 
without  major  alterations  in  the  black  child's-  opportunities  outside 
of  school. 

Not  all  stiHlie-^  will  show  these  ])Ositive  achievemeiit  effects,  of  course, 
for  many  interracial  schools  are  merely  desegregated — not  integrated. 
There  are  also  technical  problems  of  student  selection  and  research 
metluKls  that  vary  across  studies.  Yet  the  Imlk  of  the  evidence  avail- 
able now  ijoints  to  a  substantial  increment  in  black  achievement  from 
attcnrliiiir  interracial  classrooms.  And  while  more  data  are  welcome  on 
th^  siil)j'vt,  this  mo'.mtiiig  evidence  stands  in  marked  contrr'^-  to  the 
<lcarth  of  data  that  support  the  assumed  harm  from  busing  and  leaving 
the  nei^hborliood,  or  that  support  tlie  efficacy  of  segi-egated  compen- 
satory education. 

(2)  Post  school  success.  In  our  obsession  with  test  scores,  we  often 
forget  the  most  vital  measure  of  education  for  both  the  pupil  and  so- 
ciety is  post^-'chool  success.  Here  the  benefits  of  integrated  schooling 
are  even  more  obvious.  Consider  where  the  111  black  high  school  grad- 
uates of  last  June  who  participated  in  Boston's  suburban  busing' pro- 
gram (METCO)  are  now.  Among  the  9i>  located,  71  percent  attend 
4-year  colleges  and  universities,  12  percent  attend  jimior  colleges,  and 
IG  percent  are  doing  advanced  work  in  either  preparatory  schools, 
business  schools,  or  career  training  programs— Boston  Sunday  Globe, 
March  20, 1972,  page  A-65.  In  other  words,  virtually  all  of  them  have 
gone  on  to  advanced  training  from  the  interracial  school  program  in 
Boston. 

!More  controlled  data  are  equally  impressive.  Robeit  Grain  has 
shown  that  black  American  adults  trained  in  interracial  schools  as 
children  have  better  jobs  and  higher  incomes  than  comparable  blacks 
trained  m  segregated  schools— "School  Integration  and  Occupational 
Achievement  of  Negroes,"  America  a  Journal  of  Sociology,  January 
1970,  75  pages,  593-606.  These  differences  in  income  camiot  Ijc  ac- 
coimt(»d  for  by  educational  and  social  background  differences.  Instead, 
thev  appear  to  be  a  result  of  blacks  with  integrated  schooling  later 
havmg  more  contact  with  white  adults— an  interesting  phenomenon 
that  leads  us  to  discuss  the  third  type  of  benefit  of  interracial  schools; 
namely,  racial  attitudes  and  behavior. 
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(3)  Racial  attitudes  and  behavior.  If  interracial  education  is  be- 
gun in  the  initial  grades,  numerous  studies  show  that  more  positive 
racial  attitudes  and  behavior  result  amon<^  both  black  and  white  chil- 
dren. Note  in  reverse  that  the  considerable  t4?nsion  and  conflict  found 
in  some  desegregated  schools  in  recent  yeai*s  tend  to  be  at  the  high 
school  level  and  among  children  who  earlier  experienced  only  segre- 
gated training.  In  other  words,  we  train  them  for  segregation  in  the 
lower  grade,  and  throw  them  togetjier  in  the  high  school,  and  should 
we  be  surprised  that  they  have  trouble  getting  along  ? 

Attitudinal  benefits  of  integration  also  emerge  in  an  extensive  study 
undertaken  in  1966  by  the  U.S.  Commission  on  Civil  Riglits  as  part 
of  its  broader  investigation  of  racial  isolation  in  the  public  scliools 
(1967). 

Representative  samples  of  white  and  black  adults  in  northern  and 
western  cities  were  interviewed.  Black  adults  who  themselves  had 
attended  integrated  schools  were  found  to  have  more  positive  racial 
attitudes  and  more  often  to  send  their  children  to  internvcial  schools 
than  compai-able  black  adults  who  attended  only  segregated  schools. 

Similarly,  white  adults  who  experienced  as  children  integrated 
schooling  differ  from  comparable  whites  in  their  greater  willingness 
to  reside  in  an  interracial  neighborhood,  to  have  their  children  attend 
interracial  schools,  and  to  have  black  friends.  For  both  black  and 
white  adults,  then,  integrated  education  did,  in  fact,  prepare  its  prod- 
ucts for  interracial  living  as  adults. 

Consequently,  I  would  like  to  stress  this  moniing  that  I  believe  that 
social  research  strongly  indicates  that  integrated  schools  a]e  one  of 
the  chief  mechanisms  our  society  has  so  far  devised  for  the  ameliora- 
tion of  racial  prejudice. 

It  is  sometimes  patronizingly  asserted  that  integrated  schools  are 
something  to  be  accomplished  for  black  children.  But  integrated  edu- 
cation is,  in  my  view  ps  a  social  psychologist  and  race  relations  special- 
ist, an  essential  for  all  children. 

In  these  uusettling  time  of  conflict,  T  ))plicve  it  not  an  exaggera- 
tion to  maintain  that  integrated  education  is  an  essential  for  the  future 
yiability  and  hannony  of  our  country. 

SUMM.VKY  AND  COXCLUSION'S 

In  summing  up,  I  would  like  to  counter  a  number  of  misconcep- 
tions that  have  marked  the  debate  on  this  subject.  Consider  the  notion 
that  elementary  children  should  not,  under  any  circumstances,  be 
transported  to  school  In  fact,  school  officials  throughout  the  country 
who  now  bus  such  children  b)  the  hundreds  of  thousands,  report  that 
the  younger  cliildren  are  the  easiest  to  bus,  the  junior  high  children 
the  most  difficult. 

Moreover,  walking  to  school  is  most  dangerous  for  young  children. 
Finally,  we  have  just  noted  that  by  far  the  greatest  benefits  of  inte- 
grated education  accrue  to  children,  black  and  white,  who  begin  their 
interracial  experience  in  the  earliest  grades. 

For  Congress  to  pass  legislation  tJiat  would  prohibit  court-ordered 
transportation  for  integration  in  the  first  six  grades  constitutes,  then, 
an  unwarranted  restriction  that  severely  limits  integration  s  advan- 
tages and  makes  it  unlikely  we  can  ever  create  truly  integrated  schools 
at  the  higher  grades. 


1411 


Consider,  too,  the  sinniltanoous  attack  on  Inising  and  metropolitan 
approaches  to  integration  l)y  tlie  administvation,  and  the  assumi)tion 
tliat  tlie  desperately  needed  metropolitan  approach  necessarily  entails 
far  more  bnsinff. 

The  truth  of  the  matter  is  that  the  two  issues  are  separable,  that  if 
one  IS  trnly  against  excessive  busing  but  desii-es  maximal  integration, 
he  nmst,  to  bo  consistent,  support  such  a  metropolitan  approach  as  ad- 
vanced by  the  RichmoiKl  Va..  School  Board  and  the  NAACP  le^al 
defense  fimd.  ^ 

my  calculations,  a  systems  appioacli  to  the  design  of  the  busino- 
routes  and  tlie  school  bomulai  ie.s  would  mean  less,  oi-  at  least  no  more 
than  at  i)resent,  busing  for  Richmond  and  many  other  metroiK)litan 
areas.  ^ 

This  is  true  in  part,  because  pi-esent  central  city  and  suburban 
boundaries  often  separate  virtually  all-bbick  and  all-white  schools 
that  are  within  walking  distance  of  each  other.  To  oppose  both  re- 
medies, then,  is  simply  t^  turn  the  clock  back  a  generation  to  the  dis- 
credited "separate-biit-equal"  doctrine— and  I,  for  one,  have  no  wish 
to  relive  the  last  generation's  severe  racial  conflicts  over  again. 

Busing,  after  all,  is  not  an  educational  technique  as  such;  it  is  only 
a  means  to  an  end.  To  regard  it  as  a  direct  technique  of  public  education 
IS  like  saying  that  your  occupation  is  **coinmuting." 

Obviously,  you  commute  m  order  to  reach  your  job,  and  a  long  trip 
IS  compensated  by  employment  you  value.  Conseqliently,  the  question 
IS  not  **busing '  per  se,  but  whether  the  bus  ride  allows  your  child  to 
receive  a  better  education  than  he  can  receive  at  a  nearer  school. 

In  short,  I  agree  with  Prof.  Kenneth  Clark  who  long  has  argued 
that  It  s  what's  at  the  end  of  the  busline  that  counts.  Busing,  then,  is  a 
fake  issue :  the  real  issue  is  the  qual  ity  of  our  public  schools. 

I  hope  the  Congress,  then,  will  put  its  collectiye  wisdom  to  bear  on 
nrieasures— such  as  s])ecial  Federal  funding  for  metropolitan  coopera- 
tion in  education— to  improve  .schools  to  the  ]mnt  where  parents  will 
clamor  to  have  their  children  bused  to  them. 

As  you  well  know,  many  liard-core  segregationists  have  seized  on 
busing  and  neighborhood  schools  as  more  respectable  means  than 
naked  racism  to  fight  racial  integration.  But  not  all  of  tlK>  antibusing 
citizens  are  sei^regationists;  and  I  am  convinced  their  fears  Avould  be 
eased  if  the  Congress  provided  positive  leadership  at  this  point,  and 
fashioned  educational  improvements  that  would  guarantee  quality 
edncat  ion  for  their  children. 

On  this  note,  may  I  close  my  statement  by  observing  that  these 
legislative  proposals  not  only  attemi)t  "to  change  the  rules''  of  Amer- 
ican democracy  on  black  Americans  hut  on  all  Americans  who  want 
desperately  to  believe  in  our  Constitution  and  the  American  dream  of 
equality  of  opimrtunity. 

As  a  race  relations  specialist  and  as  a  concerned  citizen,  I  must 
honesily  confess  that  I  fear  for  the  viability  of  our  Nation  if  these  or 
similar  proposals  are  enacted. 

Thank  you  again  for  this  opportunity  to  appear  before  you. 

Chairman  Cklt.kr.  Professor  PcttignWr,  Jcseph  Alsop,  in  an  article 
dated  March  20,  refers  to  a  recent  reanalysis  of  the  Coleman  repot- 1  in 
which  you  were  coauthor. 

Acwrdhig  to  Mr.  Alsop,  this  reanalysis  shows  that  school  desegrega- 
tion has  only  trifling  effects  in  imi)r()ving  the  educational  attainment 
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of  black  ghetto  children.  I  take  it,  you  disagree  witli  that.  Would  you 
care  to  comment  ? 

Mr.  Petiigrew.  Yes,  and  I  am  glad  you  brought  up  Mr.  Alsop's 
column  in  the  Washington  Post  of  March  20.  Mr.  Alsop's  column  is 
simply  false  from  start  to  finish.  He  quotes  two  of  my  colleagues,  and 
they  never  said  what  he  quotes  them  as  saying. 

They  have  both  publicly  denied  hanng  said  it.  He  distorts  the 
conclusion  of  the  Mosteller  and  Moynihan  book.  He  distorts  my  posi- 
tion, et  cetera.  It  is  an  incredible  column.  "ITarvard  Swallows  Hard/' 
was  the  headline,  meaning  Harvard  professors  had  changed  their 
minds  about  busing. 
Nothinjr  could  be  further  from  the  truth.  The  principal  conclusion, 


the  book,  but  as  I  read  the  prmcipai  conclusion  of  the  reanalysis  of 
the  Coleman  data  and  other  data  in  the  Mosteller  and  Moynihan 
volume,  ib  is  that  the  Coleman  report  and  similar  reports  are  correct 
in  all  of  their  major  conclusions. 

Wc  found  many  errors,  minor  statistical  errors  and  disagreements 
of  inteiT)retation,  but  none  of  these  langes  in  any  way  altered  the 
major  conclusions  of  the  report  which  I  have  been  testffying  to  and 
which  many  other  people,  including  Professor  Coleman  himself,  have 
testified  to. 

Cliairman  Cetxkr.  We  have  before  us  the  so-called  busing  mora- 
torium bill.  Would  yon  care  to  comment  on  that  bill? 

Mr.  Pettigkew.  Yes,  sir.  I  am  not  a  lawyer,  of  course.  I  don't  under- 
stand the  moratorium  bill.  I  don't  understand  how  you  can  have  a 
moratorium  on  constitutional  rights,  but  I  leave  that  to  lawyers  to 
figure  out.  But,  from  the  social  science  point  of  view,  particularly 
in  my  interest  in  public  opinion,  I  can  think  of  nothing  worse  or 
nothing  better,  I  might  say,  for  venerating  greater  hostility,  to  gen- 
erating resistance  to  further  racial  change  in  our  country. 

I  have  studied,  over  tho  past  20  years,  tlie  racial  attitudes  of  white 
and  black  Americans,  paiticularly  white  Americans,  and,  particularly, 
white  southern  Americans,  of  wliich  I  am  one,  and  we  fmd  that  tile 
major  factor  that  causes  resistance  in  white  public  opinion  is  for  the 
Federal  (Tovenunent  and  for  State  governments,  m  other  words, 
people  in  high  authority,  to  legitimate  racism,  to  legitimate  resistance 
to  change. 


so  much  liave  to  desire  the  change,  as  it  has  to  feel  that  it  is  inevitable. 

As  soon  as  there  is  imix)rtant  leadership,  particularly,  say,  the  Presi- 
dent of  the  United  States  who  suggests  or  legitimates  that  it  is  not 
inevitable,  and  it  isn't  even  right,  and  we  won't  have  it,  that  is  when 
you  get  tlie  ground  swell  of  resistance  such  as  wc  are  seeing  now. 

There  is  nothing  new  about  this.  Since  surveys  came  hi,  public 
opinion  polls  in  the  1930  s.  I  can  demonstrate  that  rei)istance  in  waves 
oyer  the  vears  in  the  last  40  years  in  the  United  States  have  also  been 
directly  a  result  of  some  legitimation  of  resistance  to  change.  Inci- 
dentally, race  riots  in  northern  cities  did  not  lead  to  deteriorating 
racial  attitudes  of  whites.  It  is  the  function  of  negative  leadership  that 


causes  the  trouble. 
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If  we  Imvo  Ji  moratoi'iuin,  I  think  tliat  si^ials  to  wliites  this  isn't  the 
tiling  to  do,  this  isn't  close  to  the  values  of  our  countrj',  and  we  will 
liave  a  much  more  serious  problem  of  creating  racial  change  in  the 
future. 

Chairman  Cellt-r.  Mr.  Hungate? 

Mr.  HuxGATE.  Thank  you,  Mr.  Chairman. 

Dr.  Pettigiew,  how  many  children  do  you  have,  if  I  may  ask? 

Mr.  Pettigrew.  I  have  one. 

r.  Ht7yG.\TE.  Out  of  school  or  in  school  ? 
Mr.  PrrriGKKW.  He  is  in  school. 
Mr.  HuxG.m:.  Where  is  that  ? 

Mr.  Pettigrew.  He  is  in  school  in  Cambridge,  Mass.,  in  a  classroom 
with  30  percent  black.  I  wont  to  some  trouble  to  make  sure  of  that  fact. 

Mr.  HuxGATE.  You  say,  in  your  testimony,  that  a  school  must  remain 
small  to  be  neighlwrhooa-baijed;  unlike  the  coiner  grocery  store  of 
yesterday,  it  is  highly  inefficient.  Do  you  n»cognize  other  objectives  in 
public  education  besides  efficiency  ? 

Mr.  PprrnoKEw.  Yes,  and  I  think  those  objectives,  too,  are  not  well 
met  by  neighborhood  schools. 

Mr.  HtJXG.\TE.  Is  it  correct  that  in  some  cities,  such  as  in  Xew  York, 
they  have  sought  to  consolidate  schools? 

^fr.  PETriGHEW.  You  mean  decentralization  of  smaller  districts? 

Mr.  nx*x<;.m:.  Yes;  the  smaller  UTiits. 

Mr.  PprJTiGKKw.  That  has  not  pai  ticnlarly  affected  the  school  bound- 
aries of  particular  schools,  but  they  did  decentralize  by  districts.  I 
might  a<ld,  that  nietropolitanization,  sucli  as  advocat-ed  by  the  Rich- 
rnoud*  Va.,  yohool  l^oard,  do(*s  the  same  thing.  Hiere  are  three  dis- 
tricts now. 

Under  the  metro])olitan  ])lan  ])Ut  forward  by  the  Richmond  CAty 
School  ]>oard,  there  would  be  seven  districts.  They  would  be  much 
more  dcsegreirated  tlian  what  we  ha\  e  now.  but  in  fact  the  subdistricts 
woiild  be  smaller  than  what  we  have. 

^fr.  nrx(;A  ri:.  FIumk  you  recogni/.e  in  all  cases  an  increase  in  size  is 
not  necessarily  desirable. 

Mr.  Pkittgkkw.  It  depends  upon  what  size  you  are  talking  about,  ob- 
viously. I  think  many  of  our  school  districts  and  schools  are  still  far 
too  small.  We  have  18.000  st  hool  districts  in  this  country,  and  even  the 
rich(»st  country  on  earth  is  not  able  to  a  fford  1S,000  first'-class  ones,  and 
we  don't. 

Mr.  HuxGATE.  Referring  to  your  statement,  on  ])age  2,  you  urge  that 
we  draw  a  sharp  distinction  between  truly  intoirrated  facilities  and  de- 
segregated ones.  We  have  had  testimony  from  other  witnesses,  wlio 
support  what  I  take  to  be  very  nnich  the"  same  position  that  you  take, 
but  do  not  concede  there  is  such  a  distinction.  On  the  other  liand,  you 
would  urge  that  there  is  a  distinction  between  de^segregating  and  in- 
tegrating. 

Mr.  PErnoKKW.  I  agree,  I  believe  that  distinction  is  confused  by 
people  on  all  sides,  and  that  it  would  help  enormously  if  we  kept  it 
in  mind. 

>fr.  HuNGATE.  I  apologize  for  leaving  during  your  testimony  be- 
cause I  was  called  away,  but  on  page  2,  you  say  that  something  lictter 
than  tokenism  should  be  involved;  that  faculties,  as  well  as  students. 
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should  be  substantially  mixod.  tmd  that  the  best  situations  would  1x5 
where  socioeconomic  diversity  exi^^ts  across  racial  lines. 

Is  there  any  Avay  we  can  reach  tl.at  through  what  we  are  talkinp 
about  ? 

ilr.  PETTfGnFAV.  Yes,  sir;  you  cannot  reach  it  through  the  nei^rhbor- 
liood  school  approach,  and  no  busing,  of  course,  but  what  I  nm  getting 
at  there  is  if  you  have  a  school  wliere  all  of  the  whHcs  in  the  school 
are  middle  class,  and  all  of  the  blacks  are  working  class,  there  arc 
some  examples  of  it  on  I^ng  Island,  for  instance,  it  is  extremely 
difficult  to  integrate  as  opposed  to  desegregate  that  school  because  voii 
liave  compounded  race  and  class.  So  very  quickly,  given  America,*  we 
define  everything  in  race  terms,  and  Ave  rather "^deny  things  of  class 
differences. 

hilt  in  point  of  fact,  much  of  AA-hat  is  called  race  conflict  in  schools 
is  i-eally  class  conflict.  So,  I  want  to  make  sure  tliere  ure  some  black 
middle  churs,  as  well  as  white  AA-orking  class. 

Mr  HuNG.'.TE.  Doesn't  that  perhaps  require  more  of  a  black  middle 
class  than  we  aiuy  now  lun  e?  Mav  tliere  not  be  a  slioitage  of  black 
middle  class? 

Mr.  PnTiGREAV.  You  are  quite  right,  but  foi-tunatelv,  that  is.  I  think, 
the  biggest  single  gain  for  black  America.  Since  1940,  by  my  calcula- 
tions, only  .5  percent  of  black  American  families  were  middle  class 
in  income  and  education  terms  in  1040:  and  today,  in  the  same  terms, 
I  would  say  about  34  percent  are. 

So  there  has  Ijeen  an  enormous  increase.  Of  course,  the  blaci.  popula- 
tion has  doubled  in  that  time,  too.  So,  the  number  of  middle  class  fam- 
ilies has  gone  up  by  better  than  six,  about  14  times  in  absolute  iiuin-^ 
bei-s.<?incel040. 

That  is.  peo])le  Avho  say  there  have  hm\  no  civil  riffhtf?  l>rogress  of  the 
last  oO  year.s  overlook  some  of  these  things  and,  certainlv.  one  of  them 
IS  the  very  rapid  development  of  the  black  middle  class.  Yon  are  still 
right:  that  percentaire  is  still  only  half  the  middle  class  percentage 
for  whites. 

Mr.  IIi'XG.VTK.  If  Ave  had  a  free  hand  at  integration,  ayc  would  still 
be  short,  half  of  that  .socioeconomic  middle  class  yon  are  looking  for. 

Mr.  PKrrmRKAv.  If  wo.  had  a  fi*ee  hand,  Ave  couldniako  sure  there  Avas 
black  middle  class  in  the  schools.  That  is  all  Ave  Avould  need,  something 
to  break  up  that  correlation  l3etAveen  race  and  class. 

Mr.  Ilrxcj.m:.  ^  u  have  a  child  in  a  ruciallv  integrated  school  ? 

Mr.  l^mioRKW.  And  classroom. 

Mr.,  Hi'Nfj.MT.  Is  that  child  biist»d  to  school  ? 

Mr.  PKrrujiiKAV.  No,  he  isn't.  I  wish  he  wore.  I  have  to  drive  him. 
I  would  prefer  busing,  but  if  is  not  i>rovided  in  Cambrid^i^^e. 

Mr.  IIuxoATK.  Thank  you  very  much  for  a  very  comp'wshensive 
statement. 

Chjiinnaii  Ckm.kk.  Mr.  McCulloch. 

MiV  M(<'ri.i.()(  n.  Di*.  PcttigrcAv,  f  am  glad  you  Avere  able  to  come 
this  morning,  after  Ave  Avere  forced  to  posti)one  a  prior  hearing  date. 
I  tlwnk  you  have  made  a  forthright  and  incisive  statenont  on  one  of 
the  most,  difficult  ]  roblems  facing  America. 

T  AVould  like  to  tdl  this  little  personal  story,  if  I  may.  I  come 
from  one  of  the  foremost  agricultural  regions  in  America,  and  my 
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di.strict  is  only  a  fev,-  miles  from  the  center  of  Dayton,  Ohio.  We  I)egaii 
to  transport  students  by  buses  in  our  publie  schools  in  Miami  (\)unty 
in  191 S  or  1010,  and  tlic»re  xq  have  not  l>een  presented  the  problems, 
Mr..  Chairman,  that  I  have  heard  descril>ed  here  by  so  many  people 
who  speak  from  fear  and  not  from  lon^  experience  and  reason. 

Racial  se^repition  is  one  of  the  real  problems  of  onr  time  that  wc 
nmst  solve,  anrl  I  am  "flad  you  are  here  to  guide  us. 

Mr.  I\^rrrujKK\v./niank  yon,  sir. 

diainnan  Oj.lkr.  Mr.  I^off. 

yiv.  PorF.  Xo  questions. 

Chairman  Ckm.kr.  Mr.  Hutchinson. 

3Ir.  IIiTcifixsov.  Xo  questions. 

Ci!;-in!j:in  Cru.vu.  Jlr.  McCIorj\ 

Ml-.  Mi'Cumv.  Thank  yon,  ilr.  Clri-^man.  On  page  2  of  your 
statement,  in  referring  to  the  findings  in  the  Coleman  rcix)rt  which 
are  perfectly  valid,  you  state  that  when  minority  children  have  an 
oppfii^unity  to  att<^nd  a  middle-class  schooK  they  gsiin  academically. 
Hut,  in  ci>nnection  with  some  of  the  busing  proposals,  the  pi-ohlems 
«eem  to  arise  when  yon  send  middle-class  children  by  bus  to  schools 
that  are  inferioi-  ;n  educational  quality  and  their  cdncational  opi>or- 
tunities  ai'e  thereby  decreased. 

As  a  matter  of  fact,  Dr.  Coleman  —as  I  recall  in  my  couA-ersation 
with  hhn — adinitted  that  there  was  not  a  corresponding  drop,  but 
nevertheless  a  significant  one,  in  educational  achievement  of  the  middle- 
class  cliild  AA'ho  was  sent  to  the  inner-city  .school. 

Xow,  that  seeins  to  nie  to  be  the  crux  of  this  sensitive  issue,  this 
\\\u:h  bu.'-'r.tr  ••oiirrover,-y.  Do  you  h:\vv  any  *'njjrge.stio);s  as  to  how  wc 
can  meet  tluit  ? 

Mr.  PKTr!(;i:r.w.  Yes.  T  am  jrlad  von  raised  it.  l>ecan?p  T  think  it  i«; 
a  real  issue.  Rut,  first,  it  is  not  quite,  maylx»,  as  critical  as  you  might 
think,  bur.  cue  thing  i)i  the  Coleman  report,  is  that  it  turns  out  S(;hools 
are  a  lot  more  crucial  for  poor  children  than  for  middle-class  children. 
Schools  seem  to  make  a  difference  hopefully — as  an  educator,  and  I 
make  my  living  at  it,  but  they  don't  make  the  difference  wc  would 
like  to  see  them  make  for  middle-class  students,  of  white  and  black, 
largely  because  they  learn  at  home.  And  if  their  schools  ai*e  not  what 
th..y  ought  lo  be.  they  are  not  nearly  so  damaged  as  a  ])oor  kid  who 
goes  to  a  bad  school  because  he  either  gets  it  iii  the  school  or  he  does 
not  get  it.  So  one  of  the  major  findings  of  the  Coleman  rGiwit  wrs  that 
schools  were  extremely  important  for  disadvantaged. 

But,  there  is  still  an  issue  of  these  i>oor  schools  in  the  inner  city. 
Acttially,  I  am  against  those  poor  schools  in  the  inner  city  for  evcr>'- 
body.  I  think  if  the  busing  issue  brings  out  the  fact  that  these  schools 
have  been  providing  ridiculously  bad  education  for  black  children, 
and  now  whites  get  excited  about  it  because  their  kids  may  actually 
go  to  these  schools,  that  might  be  one  positive  thing  to  come  out  of 
this. 

I  don't  tliink  simple  compensatorv  education,  as  suggested  by  the 
administration,  can  change  those  scliools  efl'ectively.  The  P^-esiVlent, 
several  years  ago,  said  compensatory  education  hacl  failed.  T  agreed 
with  him  several  years  ago,  as  opposed  to  his  statement  now.  They 
have  failed. 
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I  can't  find  evidence,  except  after  initial  •niprovemcnt,  and  it  droi)S 
away  after  a  year.  So,  I  would  like  to  do  awaj'  with  a  lot  of  those 
schools.  This  is  what  I  meant  when  I  referred  to  that;  I  would  like  to 
see  the  Congress  put  attention  to  whole  new  appi'oaches  to  education 
and,  particularly,  metropolitan  cooperation,  not  necessarily  consolida- 
tion, and  one  of  my  favorite  schemes  would  involve,  it  is  not  a  panacea, 
but  many  cities  would  be  helj^cd  by  nictroi>olitan  educational  parks 
much  like  college  campuses,  that  would  draw  from  l)oth  inner  city 
and  suburbs,  and  provide  such  a  level  of  improved  facilities  in  educa- 
tion that  people  will  fight  to  have  their  kids  bused  there. 

I  don't  blame  a  parent  for  objecting  to  have  his  child  bused  to  a  ba<l 
school.  I  would,  too.  But,  that  is  the  issue,  the  bad  school,  not  the 
biLsing,  and  it  seems  to  ine  we  have  made  the  case  on  the  wrong  part 
of  thoiioi-Si^  and  cait. 

Mr.  McCi/«:v.  C'omp<»nsatory  education  program  for  bad  schools  ju  e 
coi-tainly  goinar  to  onliance  the  quality  of  educ  ation.  That  is  niy  expe- 
rience in  my  community.  The  Follow-Through  program  has  been  tre- 
mendous, and  it  has  enabled  the  disadvantage*!  child,  over  a  period  of 
2  y*'nrs.  to  come  nn  almost  to  the  level  of  the  r!iildre!i  in  tho  other 
scjiools. 

^fr.  PrrrrroRKW.  I  am  glad  to  hear  that,  sir.  AVhere  are  you  from? 

Tdr.  M(  {'oi:v.  T1h«  schools  of  the  Follov^  -Tlnough  prognnn  that  I 
nn)t:ilkingal)out  a     n  Waukegan,  Til. 

Mr.  P^r^rf(mEW.  I    ould  love  to  Ije  able  to  testify  differently. 

Mr.  M(<'r/)nY.  1  nere  is  a  clamor  for  children — black  and  white — to 
get  into  that  school.  Yc<?,  even  the  white  stiulent*?  want  to  ho  bused 
to  this  predominantly  black  school  bet'unso  of  (lie  snccos.s  of  the 
iMOirrnm. 

yir.  Pkttigkkw.  I  would  like  to  look  into  it.  In  general,  T  think  you 
ate  lucky.  In  general,  they  are  not  working  very  well,  unless  they  go 
along  \yith  integration.  Tllei-e  is  data  of  compensatory  

Mr.  ".\[cCr>0Ry.  These  arc  all  integi-ated  above  these  first  few  grades. 

Mr.  Pr:rnflnKw.  Yes. 

^fr.  McCi/)nY.  I  don't  want  to  prolon*?  my  questioning.  You  have 
made  a  complete  statement,  and  I  kno\  you  bring  a  great  fund  of 
knowledge  and  talent  to  bear  on  Uiis  ])r(»])len!.  I  thank  you,  sir.  very 
much. 

Chairman  Ckixkij.  Thank  you  very  much,  Dr.  Pettigrew.  You  have 
made  a  very  fine  contribution." 

^Iv.  Pkiticukw.  Thank  yon, sir. 

C1iairm,nn  (^xt.kk.  AVe  appreciate  your  coming. 

The  Chair  wishes  to  announce  to  tlie  mombci^s  wp  have  been  ordered 
to  appear  in  the  rotunda  of  the  Capitol  to  pay  tribute  to  the  memory 
of  J.  Kdgar  'Iloover,  and  we  are  suppa«;ed  to  be  there  at  10 :45. 

AVe  have  still  throe  wirnesses  who  have  come  from  long  distances.  One 
comes  from  Pasadena,  Calif.;  one  from  Eichmond,  A"a.;  and  one  from 
Greenr;boro,  X.C.  T  don't  think  it  would  be  fair  to  postpone  their  testi- 
mony beyond  today,  and  I  would  )nake  a  suggestion  that  we  recess 
and  come  back  at  11  :r]0.  Ts  this  nirreeable,  irentlemen?  AVp  will  hear 
from  the  next  witness  at  11  rSO. 

AVe  will  now  recess  until  11:80,  and  the  foUo\\ing  witnesses— Mr. 
Henrj'  Marche.schi,Mr.  Henry  L.  Marsh  and  Mr.  J.  R.  (Joo)  Brown— 
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luifrlit,  rotmii  Iwiv  at  11  :.",0.  Tlie  committoc  will  now  Ix?  in  rccc«<? 
until  11 :?,(). 
(Brief  moss.) 

Mr.  IIuNOATK  (prosidiiiff).  The  '  onnnittce  will  bo  in  order.  The  next 
witiu'ss  will  be  Mr.  Honry  :Marchcsi:hi,  menil>er,  Pasadena  Board  of 
luliicatioii.  We  apoloirizc  to  all  of  the  witnesses  for  the  delay. 

STATEMENT  OF  HENRY  MARCHESCHI,  MEMBER,  PASADENA 
BOABD  OF  EDUCATION 

:Mr.  MAncfiEsriiT  Thank  yon  for  the  opportnnitv  to  appear  Ix'fore 
yon  fo(l:iy.  1  would  like  to  start  niv  to.-tnnonv  with  a  (|.iotatioii  On 
l^elM-nary  4.  1970,  Senator  Abraham  Eibicoff,  on  the  subject  of  forced 
bnsin|r,sjiid: 

Till-  timt.  li:is  come  to  quit  liiddiiiR  oiiiM'Ives.  to  slop  the  illusions  and  stop  a'l 
of  tlie  llit.ori.-s  :in(i  rnisii,R  of  false  hopes  thai  are.  in  turn,  dashed  to  tlie  ground. 
1  am  .sitK  of  theorie.s.  I  aiii  si.  k  ol  MH-iologists  and  ediicutois.  It  is  time  to  brine 
good  common  .scnvf  to  tlie  problem, 

I  aiii  a  inenibcr  of  the  board  of  education  of  the  Pasadena  Unified 
fec'liool  Dihtrict  As  yon  arc  :nvaiv.  Pa-adena  is  one  of  the  few  Xorthei  n 
cities  wliosc  school  board  im])leincnted,  in  Octoter  1970,  a  massive 
ton-ed  biisiiifr  profrram  after  decidiiiir  by  ;3-to-2  vote  not  to  anneal  a 
h  cderai  district  coiiit  mandate. 

Of  interest  is  that  the  Pasadena  decision  was  based  on  the  faihire  of 
Mio  fjcliool  district  to  achieve  racially  balanced  schools  because,  in  the 
wordv  of  tl'.e  coiii-t,  it  had  "used  a  nei<rl!borhood  school  policy  and  a 
policy  a^rauist  forced  crosstowii  busing."  Pasadena  had  always  main- 
tained a  unitaiy  school  system,  and  to  the  extent  racially  imbalanced 
schools  existed,  as  indeed  they  did,  they  existed  primarily  as  a  result 
of  hoiisiiifj  patterns. 

Three  of  niy  four  children  attend  Pasadena  public  schools  and  nave 
bS "neighbo^hlSds"^   ^^^^^       '^'^^  ^  ^^^^^  predominantly 

I  have  been  and  continue  to  be  an  avid  student  of  the  leffal,  moral, 
educational,  and  sociological  dilemmas  that  face  our  Nation  as  we  seek 
to  guarantee  equal  educational  opportunity  to  all  children.  Mv  com- 

d^vSf"^!lfr^'i"^^-,'"^  ^i^^  ^^P^*^  transcending  markedly 

dneree  political  philosophical,  and  ethnic  spectrums-Eepublicans 
and  Democrats,  liberals  and  conservatives,  whites  and  blacks.  In  the 
latter  regard,  I  have  been  asked  by  two  leaders  of  the  Pasadena  black 
connnunitv  to  bring  to  yon  today  written  statements  outlining  their 
views  on  the  forced  bnsmg  issue,  and  I  respectfully  provide  thest  state- 
ments for  the  record. 

.  As  a  result  of  the  aforementioned  first,hand  experiences,  stiidv  and 
involvement,  I  have  reached  a  number  of  conclusions  on  forced  busing. 
.  1  am  convinced  forced  busing  to  achieve  racial  balance  is  paradox- 
ic ff'S*®''^''*^"^*"'^  "  P"""^  impediment  t^  finding 
nhlSZl  T^""^^?^  achieving  equal  educational  opportunity  for  all 

sibly  delive?      '  ''""^  ^'^'""''^  ""^^^  ''^  P°«- 

fi  ^, j''"®!  perpetrated  on  minority  parents  by 

those  who  would  achieve  forced  integration  at  any  cost,  irrespective 
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of  dire  educational  consequences  and  irrespective  of  the  true  desires  of 
a  si^ificant  number,  if  not  the  majority,  of  black  and  other  minority 
parents. 

I  desire  to  share  with  you,  today,  some  of  my  ixperiences  and  find- 
ings which  have  brought  me  to  the  aforementioned  conclusions.  I  also 
desire  to  share  with  you  some  thoughts  on  what  I  respectfully  urge 
should  be  the  thrust  of  congressional  action  at  this  time. 

First,  let  us  take  a  look  at  the  Pasadena  experience.  What  can  we 
learn? 

I  submit  for  the  record  as  exhibit  A  a  separate  analysis  refuting  tho 
U.S.  Civil  Rights  Commission  staff  stvdy  on  Pasadena  recently  pre- 
sented to  this  committee.  The  staff  study  alleges  a  successful  Pasadena 
inte<rration  program.  The  best  that  can  be  said  about  the  study  is  tliat 
it  is  a  shallow  and  inaccurate  repoit  and,  as  noted  in  a  letter  from  the 
editor  of  the  Pasadena  Star-News  included  witli  the  analysis,  the  study 
fails  to  properly  reflect  even  the  position  of  Pasadena  (forced  busing) 
plan  advocates. 

(Exhibit  A  referred  to  by  the  witness  follows:) 

Exhibit  A 

Analysis  of  I'.S.  Commission  on  CniL  Rights  Testimony  Reg\ruino  Pasadena 
Unified  School  District  Foeced  Busing  Trogkam 

On  "March  1, 1072,  the  Reverend  Theodore  Hesburgh,  Chainnan  of  the  U.S. 
roiumission  on  Civil  Rights,  testified  Ivefore  Subcommittee  Xo.  5  of  the  House 
Committee  on  the  Judiciary  against  House  Joint  Resolution  020,  a  proimseil  Con- 
stitutiomii  amendment  to  forbid  school  alignment  of  students  on  the  basis 
of  race. 

A  fundamental  objective  of  Ri^verend  Hesburgh*s  testimony  was  to  convince 
the  Sul)coiinnittee  that  ''desegregation  involving  busing  can  work  given  half  a 
chance/^  He  supported  his  conclusion  with  staff  studies  deriving  from  an  effort 
wlu'reuhuvt  "the  Commission  early  this  year  sent  experienced  members  of  its 
staff  to  live  cities  in  which  busing  has  been  used  extensively  to  desegregate 
schools/*  The  school  districts  were  Tampa-Hillsborough,  Florida;  Pontiac 
Michi^^in ;  Winston-Salem  and  Charlotte-Mecktenburg,  North  Carolina ;  and 
Pasadena,  Olifornln.  A  copy  of  tlie  staff  survey  covering  each  school  district 
was  iiKluded  as  i>art  of  Reverend  Hesburgh's  testimony  and  submitted  for  the 
record- 

This  paper  analysses  the  staff  survey  on  the  Pasadena  Unified  School  District 
titled  ''Public  School  Desegregation  in  Pasadena,  California." 

The  analysis  indicates  the  Pasadena  survey  contains  gross  errors  of  fact  and 
omission.  In  the  words  of  the  editor  of  the  Pasadena  Star-Vews,  "The  best  that 
can  be  said  of  the  Civil  Rights  Commission  report  on  the  Pasadena  Plan  is 
that  it  is  shallow ;  so  shallow,  in  fact,  that  it  fails  to  properly  reflect  even  the 
position  of  Pasadena  [integration]  plan  advocates.  [See  letter  at  p,  1423.] 

The  following  paragraphs  are  intended  to  cite  examples  of  error  in  the 
Pa»^dena  survey  and  thereby  substantiate  the  conclusions  reached  above.  No 
attempt  has  l)een  made  to  cover  all  errors,  and  those  cited  are  in  the  order  which 
they  appear  in  the  survey  and  not  necessarily  in  order  of  the  relative  serious- 
ness of  ttie  error. 

1,  {page  i,  paragraph  2) 

The  .survey  cites  number  of  studente  and  ethnic  breakdown  at  initiation  of 
forced  busing  plan  but  omits  reference  to  precipitous  drop  of  White  students  to 
the  present  time,  approximating  almost  one  out  of  every  four  since  the  start  of 
forced  busing. 

2.  {page  2,  paragraph  2) 

U800R 

"On  one  occasion,  white  elementary  students  whose  school  was  clo?ed  from 
1957  until  lOed  were  bused  past  three  nearby  majority  Black  schools,  all  of 
which  had  vacancies,  to  a  distant  all-white  school/' 
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Fact 

The  school  to  which  the  survey  referred  is  Arroyo  School  which  is  located  in 
Southwest  Pasadena.  The  school  was  merged  with  Garfield  School  and  in  tra- 
versing the  distance  between  Arroyo  and  Garfield  schools,  no  predominantly 
Biack  schools  wouid  have  been  passed.  Further,  Garfield  was  not  a  "distant 
school"  and  not  an  **all  white^'  school.  In  tiie  year  before  the  merger  of  the  two 
schools,  Garfield  had  a  poi>ulation  of  343  students  with  a  racial  makeup  of  90 
Caucasians  comprising  26.2%,  125  Blacks  comprising  36.4%,  and  128  Spanish 
surname  and  other  minorities  comprising  37.3%  of  the  total  school  enrollment. 

S.  (page  £,  paragraph  9) 

VSCCIl 

"Assignments  to  junior  high  school  aiso  had  been  made  on  the  basis  of  race. 
For  20  or  25  years,  students  from  one  aii-wiiite  area,  Linda  Vi«ta,  were  trans- 
iwrted  to  three  ail-white  or  majority  white  junior  U\tz\\  sciio<»ls  to  avoid  assign- 
ing them  to  a  majority  black  sciiool,  WaNliington  Juiii^^r  High,  which  \va.s  much 
closer  to  their  neighborhood." 

Fact 

Up  until  1961,  La  Canada,  California,  w*as  a  i»art  of  the  Pasadena  Unified 
School  District  and  junior  high  students  from  Linda  Vista  area  attended  La 
Canada  Junior  High  School,  which  in  driving  distance  was  closer  than  Washing- 
ton Junior  High.  Because  of  the  natural  isolation  of  the  Linda  Vista  area  due 
to  a  deep  arroyo,  in  1961  the  Linda  Vista  students  were  assigned  to  McKiniey 
Junior  High  School  which,  in  the  opinion  of  tiie  school  board,  was  also  closer 
in  driving  distance  than  Washington  Junior  Hig^  School. 

4.  (page  2,  paragraph  S) 

U8CCR 

"In  1969-70,  48  percent  of  Pasadena's  junior  higii  students  attended  Washing- 
ton, composing  a  student  body  which  was  88  percent  i»iaok  and  2  i»ercent  white." 
Fact 

In  1969-70,  Washington's  total  enroliment  was  1,184  students,  only  17%  of 
thee  total  junior  high  school  enroilment,  which  was  7,1(K5  students. 

5.  (page  3,  paragraph  1) 

USCCR 

"The  Pasadena  school  board  made  some  attempt  in  tiie  1960s  to  aciiieve  hot- 
ter racial  balance  in  its  three  high  schools,  two  of  which  were  majority  wiiite. 
Changes  in  attendance  zones  during  the  same  period,  however,  oniy  increased 
^racial  imbalance  in  the  schools." 

Fact 

In  th(  year  immediately  prior  tc  forced  integration,  the  ethnic  breakdowns  of 
the  three  high  schools  were  as  follows:  Blair— 58%  White,  24%  Biack:  Muir— 
48%  White,  37%  Black;  Pasadena  High  School— 82%  white,  12%  Black.  Con- 
veniently omitted  from  the  survey  is  the  fact  that  during  the  lOOO's,  Biack  stu- 
dents from  Muir  were  encouraged  to  voluntarily  attend  either  Blair  or  Pa.sadena 
High  School  to  reduce  the  percentage  of  Biacks  at  Muir,  and  the  failure  to 
achieve  more  balanced  distribution  was  due  to  the  totally  voluntary  desires  of 
Black  students,  not  school  board  action. 

6.  {page  3,  paragraph  9) 

V8CCR 

"The  court  ordered  the  Board  to  submit  a  plan  by  February  16,  1970  which 
would  include  measures  to  desegregate  school  faculties  and  staffs,  provisions  for 
the  location  and  construction  of  facilities  in  such  a  way  as  to  reduce  segrega- 
tion, and  a  system  of  pupil  assignments  that  would  result  in  no  school  having  a 
majority  of  minority  students  by  the  1970-71  school  year." 
Fact 

The  report  couvenientiy  omits  the  fact  that  the  percentage  of  White  students 
in  the  school  distric*  has  dropped  from  majority  of  58.8%  the  school  year  preced- 
ing the  forced  busing  plan  to  a  minority  position  of  less  than  50%  at  the  time 
the  survey  was  conducted,  thus  making  adherence  to  the  court  mandate  a  prae- 
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7,  {page  5,  paragraph  1) 

U8CCR 

"The  four  school  areas  are  drawn  so  that  they  run  from  east  to  west,  Hoi)efuUy, 
this  will  provide  some  port  of  permanence  to  the  balancing  of  racial  and  ethnic 
populations  within  the  areas." 

Fact 

At  the  time  the  survey  was  conducted,  the  school  district  was  already  consider- 
ing redistricting  of  school  attendance  areas  because  of  the  drastic  shift  in  ethnic 
populations  of  certain  areas  since  the  advant  of  the  forced  busing  program. 

8,  {page  S,  paragraph  2) 

U8CCR 

"Under  the  plan,  no  elementary  school  would  have  a  White  enrollment  of  more 
than  U2  percent  or  less  than  47  percent" 

Fact 

At  the  time  the  survey  was  conducted,  not  a  single  one  of  the  school  district's 
27  elementary  m-IhkiIs  met  this  criteria:.  In  October,  1071,  prior  to  the  survey, 
the  white  enrollment  for  all  elementary  schools  was  already  o.ily  *acl  «  crv 
from  the  47  to  02%  implied  by  the  report !  ^      ^     /  .  y 

9,  {page  6,  paragraph  1) 

usacR 

*lt  was  preilicted  in  the  plan  that  the  four  junior  high  schools  would  have 
student  lK)dies  ranging  between  53  and  60  percent  white,  28  and  33  jiercent  black, 
and  7  and  18  ijercent  other  minority/' 

Fact 

At  the  time  the  survey  report  was  written,  the  foqr  junior  high  schools  had 
student  l)odies  which  were  50%  White  and  37%  Black,  a  con::iderable  difference 
from  the  ethnic  ratios  implied  by  the  report 

10,  {page  6,  paragraph  I) 

Th«*  survey  states  that  certain  plans  existed  to  racially  and  ethnically  balance 
the  h-gh  si'hools,  including  phasing  out  of  Blair  High  School  and  creation  of  att 
educational  i>ark.  No  such  plans  existed  at  the  time  the  report  was  written,  hav- 
ing long  before  !>een  determined  unfeasible  by  the  school  board. 

11,  {page  6,  paragraph  3) 

VSCCH 

"Until  1968  the  board  had  allowed  free  choice,  permitting  both  black  and  white 
students  to  escatie  froai  minority  schools." 
Fact 

The  **f reedom  of  choice"  plan  did  not  allow  White  students  to  escape  from 
minority  schools  since  transfer  was  possible  only  if  the  racial  balance  of  th^ 
receiving  school  was  improved ! 

12,  {page  8f  paragraph  1) 

U8CCH 

"The  ease  with  which  desegregation  was  implemented  in  September,  however, 
was  in  large  part  the  result  of  school  Iward  and  community  organizations'  efforts 
to  explain  and  promote  the  plan." 

Fact 

The  relative  "ease"  was  primarily  due  to  the  responsible  actions  of  busing  on- 
ponents  who  chose  to  vent  their  differences  at  the  ballot  box  rather  than  by 
demonstrations  or  physical  harrassment 

IS,  {page  P,  paragraph  1 ) 

VSCCR 

"School  officials,  parents,  and  students  Interviewed  by  Commission  staff  said 
that  they  believed  that  the  ease  with  which  the  plan  was  InlUally  put  into  effect 
was  the  result  of  the  widespread  public  support  for  the  plan." 
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Fact 

That  tlim*  was  ami  is  no  widespread  public  support  for  the  plan  is  ovidencod 
by  (1)  the  precipitous  White  flight  that  has  occurred  since  the  plan's  implementa- 
tion ;  (2)  im  election  to  recall  the  three  board  members  who  supported  the  plan 
which,  although  not  successful,  lost  by  an  extremely  narrow  margin;  (3)  that  a 
school  board  nienUier  strongly  against  forced  busing  was  subsequently  elected  to 
the  sr-hOid  board  with  a  57%  landslide  majority  ;  and  (4)  opposition  to  the  Pasa- 
deiui  r^an  by  the  community's  only  White  and  only  Black  newspaper, 

ij.  (/)'  7'  9,  paragraph  J) 

"The  plan  even  had  the  editorial  support  of  the  Pamdcna  Star-yrws,  although 
thf  paiK?:-  clearly  was  not  completely  behind  the  desegregation  of  the  schools." 

Fact 

The  position  of  the  newspaper  was  exactly  opposite  to  that  alleged  by  the  sur- 
vey, as  indicated  by  a  lettei  to  the  editor  of  the  Pasadena  Star-News  attached 
hereto. 

jIo.  {page  9,  paragraph  2) 
U8CCR 

"The  busing  required  under  the  plan  was,  and  remains  the  most  controversial 
aspect  of  Pasadena's  school  desegregation  efiforts." 

Fact 

Opponents  of  the  Pasadema  forced  busing  plan  have  clearly  and  repeatedly 
mode  clear  their  objections  are  not  to  busing  but  to  compulsory  assignment  of 
students  to  schools  other  than  their  neighborhood  schools  on  the  basis  of  race. 
This  was  repeatedly  made  clear  to  the  U.S.  Civil  Rights  Commission  representa- 
tives who  conducted  the  survey. 

jiO.  {page  JO,  paragraph  1) 

U8CCR 

*'The  district  received  approximately  $228,000  in  Federal  funds  during  the  past 
two  school  years,  which  more  than  offsets  the  cost  of  busing." 

Fact 

The  report  conveniently  omits  that  the  Federal  funds  were  Public  Law  874 
funds  which  were  intended  to  be  used  for  educational  expenses  rather  than  being 
used  for  forced  busing  expenses.  Busing  costs  are  over  $1,000,000  per  year. 

17.  {page  10,  paragraph  4) 

U8CCR 

"Most  of  those  people  whom  Commission  staff  interviewed  agreed  that  parental 
reaction  to  the  Spangler  decision  and  ii  the  plan  was  much  more  vehement  than 
the  student  reaction." 

Fact 

There  is  absolutely  no  objective  basis  on  which  to  imply  that  student  reaction 
would  have  been  favorable  had  it  not  been  for  the  objection  of  the  parents. 

18.  (page  11,  paragraph  1 ) 

U8CCR 

"About  63  percent  of  the  black  community  and  50  percent  of  the  white  com- 
munity voted  in  the  election  held  in  October,  1970." 

Fact 

Not  a  single  pre<»in^  of  the  Black  community  had  anywhere  near  a  63  percent 
turnout,  and  the  Black  community  as  a  wiiole  turned  out  approximately  50 
percent  of  its  voters. 

19.  {page  11,  paragraph  1) 

U8CCR 

"Most  ot  the  adult  hostility  was  from  white  residents  in  Pasadena.  Inhere  was 
an  attempt  to  recall  the  three  school  board  members  who  had  voted  against  ap- 
80-440— 72— pt.  3  10 
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pealing  the  District  Court's  onier.  .  .  .The  incumbents  won  in  a  close  election, 
with  o2,  oS  and  50  percent  of  the  vote." 
Fact 

Tlie  incumbents  did  indeed  win  in  a  dose  election,  but  with  50.71,  51.2  and 
51.8%  of  the  vote! 

20»  {page  11,  paragraph  3) 

V8CCR 

•'One  'danger'  of  desegregating  i>nblie  schools  is  that  often  it  results  in  a 
white  exodus  ( 'white  flight*)  from  the  school  district  Pasadena  seems  to  have 
escai^ed  extensive  whiU^  flight,  although  it  is  too  soon  to  know  wMjether  or  not 
the  white  i)Opulation  will  remain  stable." 

JidCt 

Of  all  the  ern>rs  of  the  survey  reiK)rt,  this  is  the  most  blataut.  The  U.S.  Civil 
Kight«s  Commission  stntf  meml>er  was  provided  statistics  outliniiig  in  detail  the 
precipitous  V^hite  flight  which  lias  occurred  in  the  Pasadena  school  district  .since 
the  advent  of  busing.  In  short,  the  data  revealed  that  one  out  of  four  White 
students  have  left  the  school  district  in  the  one  and  one-half  years  the  forced 
buiiing  program  has  been  in  effect  The  data  showed  an  even  more  ominous 
exodus  at  the  elementary  school  level  where  schools  have  experienced  up  to  2o% 
loss  of  White  enrollment  in  the  single  year  between  the  advent  of  forced  busing 
and  die  beginning  of  the  next  school  year. 

21,  {page  12,  paragraph  1) 

V8CCR 

'During  the  first  year  of  desegregation,  Pa5'adena*8  student  population  dropped 
by  approximately  2,000.'* 

Fact 

The  white  drop  was  2,212  students  which  comprised  12.4%  of  the  prior  year's 
total  White  students. 

2^.  {page  12,  paragraph  1) 

V8CCR 

"The  iK)pulation  had  been  declining  by  approximately  i,000  pupils  anniiolly 
for  tlie  past  several  years.  This  was  due  in  part  to  layoffs  in  the  aerospace  iii- 
dustry,  which  forced  families  to  move.  A  declinincr  birthrate  is  another  factor." 

Fact 

Tliere  is  no  objective  basris  on  which  to  attribute  the  prior  year's  reduction  to 
the  factors  cited.  If  any  correlation  exists,  it  is  tliat  of  increasing  White  exodus 
prior  to  forced  busing  as  the  percentage  of  minority  students  in  the  school  district 
increased  and  as  the  anticipation  of  a  forced  racial  balance  plan  increased. 

23,  {page  12,  paragraph  2) 

U8CCR 

"It  is  interesting  to  note,  however,  that  some  of  these  students  returned  to 
the  Pasadena  system  for  the  1971-72  school  year  after  seeing  that  integration 
was  not  as  calamitous  as  they  had  feared.  The  rate  of  student  population  decline 
has  slowed  betw^een  the  1970-71  and  the  1971-72  school  years.** 

Fact 

There  is  absolutely  no  objective  basis  on  which  to  imply  that  White  students 
are  returning  to  the  Pasadena  school  systetn,  fact,  the  rate  of  ^Vhite  decline 
was  11.5%  the  second  year  of  forced  busing,  compared  to  12.4%  the  flrst  year. 
Since  it  had  been  hoped  that  the  large  majoritg  of  parents  objecting  to  forced 
busing  ioould  have  wiihdraum  their  children  the  first  year^  the  continued  high 
mte  of  White  decline  the  second  year  Is  considered  even  by  busing  proponents 
most  ominous.  To  even  imply  things  are  better  because  ''the  decline  has  slowed*' 
is  a  gross  misrepresentation. 
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i.  {page  12,  paragraph  3) 
U8CCR 

"Many  officials  and  teachers  feel  that  most  parents  now  accept  integration." 


Fact 


The  statement  is  in  part  true  since  the  majority  of  parents  never  rejected 
•integration/  It  is  also  true,  however,  that  most  parents  do  not  accept  forced 
busing  to  achieve  racial  balance,  as  evidenced  by  the  significant  majority  rained 
by  an  anti-busing  board  candidate  in  April,  1971,  the  last  time  the  voters  had  a 
stud'STts  express  their  will  on  the  subject,  and  the  continued  exodus  of  White 

25,  {page  13,  paragraph  3) 
18CCR 

'•Teachers  and  administrators  believe  that  it  is  too  soon  to  know  if  educational 
aeliie-ement  has  improved.  They  have  not  noticed  any  decline,  however." 
Fact 

State-mandated  test  scores  have  dropped  substantially  in  the  Pasadena  school 
«^v!m  ^L^^',^  considerable  time,  including  the  years  following  forced  integration 
^^  h,le  the  decline  in  the  last  two  years  cannot  be  directly  Attributed  toXced 
integration,  to  say  there  has  been  no  decline  is  simply  a  misstatement  of  fact. 
20,  {page  15,  paragraph  2) 
USCCR 

t..i;f  It  hal  b"e^„""„'r7/ais"  '"^-'^ 
Fact 

Tlie  school  district  kept  no  records  of  Incidents  in  the  schools  prior  to  forced 
nh;gra  on  and  is  therefore  unable  to  make  comparisons  of  Incidents  since  ZT^ 
iiitt't-rMtion  with  prior  years.  However,  school  officials  and  the  PaLdena  nnii!^ 
agree  that  incidents,  including  crimes' against  persons  and  proS  increa^^^^^^ 
substantially  during  the  first  year  of  integration  from  prior  yearTandhave'^Xc^ 
generally  subsided  to  a  level  approximately  that  of  the  school  district  as  rwholl 
before  forced  Integration.  However,  certain  schools  which  were  relatively  fre^ 
of  incidents  pr  or  to  forced  busing  now  experience  a  hip*-  Inddent  rat"  thereb^ 
giving  rise  to  increased  racial  tensions  and  hostilities  at  these  "ei^te  n  schoS 


Stae-News, 

Mr.  Henbt  Marcheschi,  Pasadena,  Calif,,  APril  27,  1972. 

President,  American  Telecommunications  Corn . 
El  Monte,  Calif,, 

Dear  Mr.  IVIarcheschi  :  The  best  that  can  be  said  of  the  Pivil  Plffhf«  r.««. 
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same  editorial  beprgfHl  tho  school  board  members  subject  to  recall  to  relinquish 
their  intransi^'euce  and  work  toward  a  modified  Pasadena  Plan— which  was  then 
and  is  now  i)ossible. 

It  would  take  an  essay  at  least  three  times  as  long  as  the  Civil  Rights  Com- 
mission report  to  i>oiiit  out  the  inadequacies  and  inaccuracu^s  of  that  reiMjrt 
riie  sole  pun«>se  of  this  letter  is  to  straighten  out  the  record  on  the  Star-News 
position.  I  would,  however,  be  pleased  to  discuss  the  other  errors  in  the  report 
with  you  or  anyone  else  at  any  time. 
Sincerely, 

Charles  Chebniss,  Edifor.^ 
Mr.  SIarcheschi.  But  therB  are  imp<^rtant  lessons  to  be  learned  from 
Pasadena.  It  is  indeed  tnie  the  forwd  busing  program— called  the 
Pasadena  plan— initially  had  significant  community  support  and  con- 
tinues to  have  endorsement  of  the  majority  of  school  board  members, 
Opposition  was  and  continues  to  be  responsible  opposition.  No  buses 
were  bunied.  Xo  one  barred  school  entrances.  A  move  to  recall  pro- 
busing  board  meinbers  was  defeated,  albeit  by  the  barest  of  majorities. 
,  As  was  said  on  a  recent  CBS  television  documentary,  if  forced  bus- 
ing to  achieve  racial  balance  will  worlc  anywhere,  it  will  work  in  Pasa- 
dena. T  suggest  the  corollary  of  tills  statement  also  obtains.  That  is,  if 
foi'ced  busing  is  not  working  in  Pasadena,  it  is  unLkelv  to  work  anv- 
where. 

I.^  forced  busing  to  achieve  racial  balance  working  in  Pasadena?  I 
submU  It  IS  a  tragic  failure,  a  cancer  destroying  our  school  svsteni  ard 
our  community.  It  implements  an  educational  philosophy  which  i<r- 
nores  the  legitimate  special  needs  of  minority  children  and  thus  hurts 
most  those  very  children  which  it  purports  to  help. 

Of  the  dire  consequences  resulting  from  forced  busing  in  Pasadena, 
most  concerning  is  the  precipitous  white  flight  tliat  hasWurred  since 
implementation  of  the  Pasadena  plan  and  in  the  immediately  prior 
years  during  which  time  forced  ir'^gration  was  being  anticipated, 

Table  I  outlines  the  extent  and  nature  of  this  white  flio-ht. 

(Table  I  referred  to  follows :)  ^ 

TABLE  l.-TOTAt  ANGLO^CAUCASIAN  ENROLLMENT.  PASADENA  UNIFIED  SCHOOL  DJSTRIfiT 


Yean 


Total 
enrollment 


Anglo-  Anglos  Yearly 

Caucasian  as  percent  numerical 
enrollment         of  total  change 


Percent 
Anglo 
yearly 

change 


1962.......-.-.-.;.^;.;..:; 

1963....;;./;.. 

1964....;.  :,.;  ..:.;:..'...,;;; 

1965. ;;;. .;.;;.;; . ;;.,;  ■ 
1966  ..;..>  :;.:.;;.-..:.-.....;;,- 

1967. ...-.-.-..-...;.  :.;;...:;: 

1968. .. .  .<;..; . ;. . ... ;;.. 

1969  r.:.:...;;™...-.:.;; 

1970  2.,/..:../...;;.::.:^,.;;. 
1971....  ...r .-;.;..;■.;..;  ... 

Present'.;...;.;..".;* .;: 


29.490 
30.418 
30.850 
31.490 
31.864 
31.977 
31.780 
31.484 
30.622 
?9. 123 
j7.  547 
27.208 


22.565 
22.463 
22,073 
21.695 
21.488 
20.958 
20.049 
19,008 
17,859 
15.647 
13.848 
13.446 


76.5 
73.8 
71.6 
68.9 
67,4 
65.5 
63.1 
60.4 
58.3 
53.7 
50.3 

49.4  ...... 


-102 
-390 
-378 
-207 
-530 
-909 
-1.041 
-1.149 
-2.212 
-1.799 


-0,5 
-1,7 
-1.7 
-1.0 
-2.5 
-4,3 
-5.5 
-6.0 
-12.4 
-11.5 


» All  enrollment  figures  are  as  of  the  1st  week  in  October  of  the  year  indicated, 
f  Forced  busing  plan  initially  implemented  in  September  1970. 
»  Enrollment  data  as  of  Feb.  25, 1972. 

Mr.  Marcheschi.  Table  I  indicates  that  since  the  school  year  imme- 
diately prior  to  the  start  of  forced  busin^r  to  tlie  present,  the  Pasadena 
school  district  has  lost  4,41»3  of  its  whit^  chilc'ren,  which  is  24.7  per- 
cent or  1  out  of  every  4  white  students  that  attended  the  school  sys- 
tem before  the  advent  of  forced'  busing. 
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AAliereas  white  children  comprised  58.3  percent  of  the  school  dis- 
trict in  19C9,  they  are  now  less  than  a  majority,  tliereby  niakinir  a  hol- 
low mockery  of  the  district  Federal  couit  mandate  luuided  d(rwii  but 
2  short  years  ago  that  "no  school  shall  have  a  majority  of  a  minority 
race/' 

The  rate  of  white  exodus  is  even  more  ominous  at  the  elenientaiy 
I'-vel  as  indicated  by  the  following  table. 
(Table  II  referred  to  follows :) 

TABLE  l!.-ELEMENTARY  LEVEL  (K-6)  ANGIO-CAUCASIAN  ENROLLMENT.  PASADENA  UNIFIED  SCHOOL  DISTRICT 


Year 


1969.... 
1970..-.. 
1971....- 
Present. 


Total 
elementary 
enrollment 

Anglo- 
Caucasian 
enrollment 

Anglos 
as  percent 
of  total 

Yearly 
numerical 
cnange 

Percent 
Anglo 
yearly 
change 

16,294 

8,857 

54.4  .. 

15,208 

7, 594 

49  9 

"""-1,273' 

14, 082 

6,524 

46,3 

-1,070 

-14.1 

14, 124 

6,425 

45,5 

Mr.  IlrxGATE.  Was  there  a  wliitc  exodus  ])rior  to  the  husinir  ordei-s i 
Mr,  Marciiescht.  Yes.  there  was,  and  I  will  address  luvseTf  to  that 
in  the  next  paragraph,  sir. 
Mr.  IfvxGATK.  Tliank  yon. 

Mr.  Marcheschi.  Talile  II  indicates  that  since  the  school  year  im- 
mediately i)rior  to  the  stait  of  forced  busing  to  the  ])resent<  the  Pasa- 
dena school  district  has  lost  2,442  of  its  elementary  (K-0)  children,  or 
127.5  ])ercent  of  the  white  elemental^  children  in  the  school  svstoni  be- 
fore forced  busing.  White  elementary  children  now  coniprise'only  15.5 
percent  of  the  districts  ele  lentary'enrollment*  down  from  54.4  per- 
cent, after  but  a  year  and  one-half  of  forced  busing.  It  should  hi  noted 
that,  even  if  all  other  factors  were  stabilized,  white  enrollment  in  tlie 
school  district  would  continue  to  drop  if  only  because  oi'  tlic  lower  per- 
centage of  students  now  in  elementary  grades  which  will  move  yenr 
by  year  throu^rh  the  school  system. 

Further  evidence  of  the  gross  ethnic  instability  now  existing  at  the 
elementary  level  can  be  gained  by  examining  the  rate  of  white  exodus 
in  our  K-G  schools  in  a  single  year,  from  October  1070<  the  first  year  of 
forced  busing,  to  October  1071,  Six  of  our  elementary  .schools  hxst  from 
20  percent  to  25.6  percent  of  their  white  children.  Six  more  lost>  from 
15.2  percent  to  19.1  percent.  Another  six  lost  between  10  percent  and 
13  percent.  Only  five  of  the  27  elementary  schools  had  white  enroll- 
ment drops  less  than  8  percent.  Again,  these  changes  represent  white 
enrollment  drops  only  between  the  first  and  second  years  of  forced 
busing. 

While  it  is  true  that  white  flight  was  a  serious  ])robleni  in  the  Pasa- 
dena school  district  even  before  tlv^  advent  of  tlie  Pasadena  plan  in 
October  1070,  the  specter  of  mandatory  racial  bnlance  had  already 
surfaced  by  19f>7  and  1908  and  undoubtedly  was  a  major  factor  in  the 
accelerating  white  flight  those  2  years. 

In  any  case,  rather  than  ameliorating  white  exodus  which  already 
existed  at  the  rate  of  5  to  6  percent  in  1068  and  1900,  forced  busing  in 
essence  threw  kerosene  on  the  fire  of  racial  instability,  effectively  dou- 
bling the  white  flight  in  1070  and  1971.  To  further  verify  that  forced 
busmg  was  the  primary  cause  of  wliite  flight  in  Pasadena,  a  study  was 
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made  comparing  wliite  enrollment  drops  in  Pasadena  and  Inglewood. 
Calif.— the  only  other  Los  Angeles  County  school  system  implement- 
ing a  forced  busing  program— with  all  school  districts  in  I^s  Angeles 
County.  The  results  of  the  study,  titled  "Court  Mandated  Integration 
and  AVhite  Flight  hi  Los  Angeles  County,"  are  most  enlightening  and 
the  study  is  resiKjctfully  submitted  as  exhibit  B  for  the  record. 

Mr.  IlrxGAi^  Without  objection,  your  entire  statement  will  Ije 
submitted  for  the  record  and  exhibit  also. 

(Exhibit  B  referred  to  f  oIIoays;) 

COUKT  MAND.VTCT  lNTEGRATIr>N  AM)  WhITE  Fl.HillT  IN  LoS  ANOKI.KS  Coi  NTY  ^ 

Two  Los  Angeles  County  school  districts,  among  82  district-^  iu  the  County, 
aro  currently  engaged  in  prograuis  of  racial  balance  mandated  by  court  order. 
Tbest*  are  the  I'asitdena  and  Inglewood  Unified  School  Districts,  which,  bavini? 
lo.st  desegregation  suits  iu  the  Federal  courts  that  were  not  subsequer.tly 
aiti)eakHl,  implemented  district-wide  desegregation  in  the  Fall  of  1070. 

The  pun>ose  of  iUia  pai>er  is  to  assess?  the  effects  of  integration  on  the  rate 
of  los*;  of  white  enrollnjent  in  these  districts.  Three  modes  of  analysi.s  and  coin-, 
parisxm  aw  employ  e<l.  I  a  conjunction,  tJicse  enable  us  to  distinguish  the 
indei)endent  effects  of  the  district.s'  programs  of  desegi-egation  from  those  <»f 
confounding  factors,  both  racial  and  nou-rac  al  in  nature,  such  as  the  lo.ss  of 
white  enrolment  normally  encountere<l  in  districts  with  substantial  minority 
enrollments,  and  a  countywide  trend  towards  reduced  white  enrollments  ^wirtic- 
ularly  at  the  elementary  level.  First  employing  the  year  prior  to  integration  as  a 
baseline  for  comparison,  we  compute  the  percent  decline  in  white  euroliment 
over  the  two  year  period  from  October,  1069,  to  October,  1071,  at  the  connnence- 
inent  of  thr  second  year  of  integration,  comiiaring  the  rates  of  lo.ss  of  white 
enrollment  in  Pasadena  and  Ingle  wood  with  those  (^f  all  other  districts?  in  the 
County.  We  next  proceed  to  compare  the  i>ercent  decline  in  white  enrollment  in 
each  of  these  two  districts  with  those  districts  in  the  County  luning  similar 
IH»rcentages  of  minority  students.  Finaly,  the  rate  of  loss  of  white  .school  popula- 
tion in  each  of  these  two  districts  since  integration  is  compared  with  the  rate 
of  loss  prior  to  integration. 

Our  findings  are  striking  and  may  be  easily  summarized.  With  respect  to  per- 
cent decline  of  Anglo-Caucasian  enrollment  over  tl^e  past  two  years,  the  Ingle- 
wood  and  Pa.sadena  Districts  rank  second  and  fourth  among  more  than  80 
school  districts  in  the  County,  having  lost,  resiKJctively,  30.9%  and  22.5%  of 
their  Anglo-Caucasian  students  in  the  first  two  years  of  integration.  Of  the  38 
tmified  school  districts,  i.e.,  those  comprised  of  both  elementary  and  high  schools, 
operating  in  the  County  during  the  baseline  year  of  1969-70,  Inglewood  and  Pasa- 
dena, those  two  districts  which  subsequently  undertook  extensive  programs  of 
racial  balance,  experienced  the  greatest  riltes  of  loss  of  Anglo-Caucasian  enroll- 
ment over  the  period  of  the  past  two  years. 

Amonj?  nine  districts  with  a  percentage  of  minority  students  similar  to  that 
of  Pasadena's,  the  average  percent  decline  in  white  enrollment  over  the  past  two 
years,  weighted  according  to  the  number  of  whites  Initially  enrolled,  was  9.6%. 
The  corresponding  figure  for  10  districts  with  minority  enrollment  percentage 
comparable  to  Inglewood^s  was  9.1%,  Thus,  the  rate  of  decline  of  white  enroll- 
ment in  Pasadena  since  Integration,  22.1%  over  a  two  year  period,  has  been  over 
twice  the  average  for  districts  with  a  similar  percentage  of  minority  students. 
The  rate  of  decline  of  white  enrollment  In  Inglewood,  29.8%  in  the  first  two  years 
of  Integration,  has  been  over  three  times  the  ave^a^;e  rate  for  districts  with  com- 
parable minority  enrollment  percentages. 

Rates  of  decline  in  white  enrollnifnt  In  these  two  districts  have  virtually 
doubled  since  the  implement^ition  of  racial  balance,  relative  to  those  of  the  years 
preceding  desegregation.  Percent  declines  in  white  enrollment  in  Pasadena  in  each 
of  four  successive  years,  relative  to  the  white  enrollment  of  the  preceding  year, 
were  4.99^^.  6.0%.  11.60^^.  nrd  11  T^/.  for  lOO^Oa  1070-71. 10T1--72.  respite 

tively.  The  corresponding  rates  of  loss  for  Inglewood  in  these  years  were  H  7C^). 
7.5%,  14.9 %  and  17.5%.,  The  rate  of  white  enrollment  loss  in  each  of  these  dis- 


>  ©Copyright  Hnrold  Kurt?:,  1072. 
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trictj?  during  the  second  year  of  integration  was  as  high  as  that  of  the  first 
year's. 

Wp  fonf'lude  on  the  basis  of  the  findings  snmnmriml  in  the  two  prece<ling 
paragraphs  that,  at  a  conservative  estimate,  rates  of  loss  of  white  enrollment  in 
the  Inglowood  and  Pasiulena  t'nified  School  Districts  iii)proximately  donliled  as 
a  direct  consequence  of  integration.  Thus,  approximately  half  the  considerable 
enrollment  decline  of  the  past  two  years  may  be  attributed  directly  to  tJie  opera- 
tion of  programs  of  racial  balance  within  these  districts. 

As  employed  in  this  paper,  the  term  "Anglo-Caucasian"  refers  to  Caucasians 
who  do  not  possess  Spanish  surnames.  The  category  "white"  consi.^sts  overwhelm- 
ingly of  Anglo-Caucasians,  and  includes  in  addition  a  smattering  of  Filipinos, 
K.skimos.  Aleuts.  Polynesians  and  those  Asians  not  of  Sin i tic  ancestry.  Inclusion 
of  these  last  groups  in  the  category  "white**  was  necessitated  by  the  classification 
scheme  employed  in  the  computer  printout  constituting  our  primary  source  of 
racial  census  data  for  the  baseline  year  19<K>-70.  The  percent  decline  in  white 
enrollment,  or  rate  of  loss  of  white  enrollment,  over  a  given  period  of  time  was 
computed  by  subtracting  the  number  of  whites  enrolled  at  the  end  of  this  period 
from  the  number  initially  present,  and  then  dividing  the  remainder  by  the  latter 
number.  Since  the  number  of  individuals  in  the  category  "white'*  who  are  not 
Anglo-Caucasians  is  exceedingly  small  in  virtually  all  districts.*  the  rate  of  de- 
cline in  a  districts  white  enrollment  serves  as  an  excellent  proxy  for  the  rate 
of  decline  of  its  Anglo-Caucasian  enrollment.  Generally,  the  latter  exceeds  the 
former  by  amounts  ranging  from  several  tenths  of  a  percent  to  one  percent. 

A  district's  minority  enrollment,  which  is  the  complement  of  its  white  en- 
rollment, encompasses  four  categories:  Kegroes,  Spanish  .surname.  American 
Indians,  and  Orientals.  This  last  category  consists  of  individuals  of  Sinitic 
ancestry :  Chinese,  Japanese,  and  Koreans.  Negroes  and  those  of  Spanish  sur- 
name comprise  the  overwhelming  majority  of  minority  student  enrollment  in 
virtuallj  every  district  of  the  County.  Alhambra.'  which  in  100f>-70  had  a  minor- 
ity enrollment  of  34.2%  and  a  combined  Negro  and  Spanish  surname  enrollment 
of  25.8%.  is  somewhat  exceptional  in  this  respect. 

The  preponderance  of  data  employed  in  this  study  was  obtained  from  the 
Business  Advisory  Services  Division  of  the  Oflice  of  the  Los  Angeles  County 
Superintendent  of  Schools.  Computer  printouts  received  by  this  office  from  +be 
State  Department  of  Education*s  Bureau  of  Intergroup  Relations  provided  racif  i 
census  data  on  all  County  districts  for  the  years  liWS!)-70  and  UJIO-TI.  Data  from 
the  last  racial  census  in  October  of  1071  was  obtained  from  forms  submitted  Ui 
this  oflice  by  each  district  individually.  Additional  data  on  the  Los  Angeles. 
Pasadena,  and  Inglewod  Unified  School  Districts  was  obtained  by  this  writer 
from  ofl^cials  and  publications  of  the  districts  themselves. 

We  now  introduce  our  primary  data  tables,  enabling  us  to  compare  rates  of  de- 
cline in  white  enrollment  among  more  than  80  school  districts  ii  Los  Angeles 
County  over  the  period  of  the  past  two  years.  The  enrollment  fi;^ures~in  those 
tables  are  derived  from  racial  and  ethnic  surveys  conducted  in  October  of  each 
year.  They  include,  in  addition  to  K-12  enrollment,  those  students  attending 
classos  for  the  retarded  and  handicapped  (K.M.R.,  T.M.R..  K.H..  P.II),  as  well 
as  those  enrolled  in  preschool  programs,  if  the  districts  operated  them.  Adult 
education  enrollment,  however,  is  not  encompassed  in  these  figures.  A  few  districts 
which  operated  in  the  baseline  year  of  100*^70.  but  which  wore  then  absorbed 
into  newly  created  miificd  school  districts,  do  not  appear  in  these  tables. 

Table  I  glN^es  the  percent  decline  in  white  enrollment  for  Countv  school  districts 
from  October.  lOCO.  to  October.  1071. 

Table  II  gives  the  percent  decline  in  white  enrollment  from  October.  1070.  to 
October.  1071.  for  four  districts  which  commenced  operation  in  the  Fall  of  1070. 
Table  III  gives  tne  percent  decline  in  Anglo-Oancaslan  enrolhiient.  over  the  same 
period  of  time  as  covered  in  Table  I,  for  the  Inglewood  and  Pasadena  districts. 
Also  included  are  two  districts  whose  rates  of  decline  in  white  enndlment  over 
this  two  year  period  are  snfliciently  close  to  Pa.^adena*s  to  raise  the  possibilitv 
that  their  rrtnking  relative  to  P.nsadena  nmy  differ  for  rates  of  white  and  Anglo- 
Caucasian  enrollment  decline. 


■'Ill  10.0-71.  such  Imllvidnnls  did  not  pxcfod  of  tho  total  sttidont  bodv  In  any 

JnriM  Ictlon.  other  th.in  !n  the  tiny  Gorman  and  Wllsona  Klemontnry  DiytVicts.  ^ 

«ThP  sopnrntp  Alhnmhra  elo.noiitnrv  and  high  school  districts  report  jointly  on  the  same 
Inch  '  ^"       ^"^^^     "  ""^^^^^  district,  and  referred  tS  as 
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TABLE  l.-PERCENT  DECLINE  IN  WHITE  ENROLLMENT  IN  THE  SCHOOL  DISTRICTS  OF  LOS  ANGELES  COUNTY 
_____  FROM  OCTOBER  1969  TO  OCTOBER  1971 


White  enrollment,  1969-70 


Otstrtct 


Number 


ABC  Unified....-  

Alhambra  (elementary  and  hi^ri  school' d'lstVtctV  com 

bined)   .       -  -  . 

A ntelope  Valley  Union  High.  *"':*;"':'  V " " ":" " 

Arcadia  Unified. .  . .     -  " ' 

Azusa  Unified  "  "  ':"'*:■        """  "■"  "■"  " 

Baldwin  Park  Unified  "  -  "  '"' " " '  " '  '  '' 
B?  sspl  U n ified  .    - ,".       "  "l" * " " "     " " 

Bellflo^er  Unified     " I .V V  -   

Bev^jrly  Hill^  Unified .. " ' . "   " ""*  "iV"' ' '      " " "/ ' 

Bon ita  U nified  \ . : . .  ' ''' 

Burba nk  Unified.  _  . . ;  V. ;  '. '  ":"-i-V."  V "  V ' ":*:V"*  *  V ' 
Castaic  Union  Elementary  ^  '  V "/ " '  " ''  " ' ' ''''' 
Centine'la  Vallev  Union  High  '  " '  '  '  '' '  "'' 

Charter  Oak  Unified  ..  .l.",  V "l" " "  W      " " 

Claremont  Unified  .    -  ^ - "  I"'-  "       " " "* " ' 
Covina-Valley  Unified" "  ""' "'" " 
Culver  City  Unified  .  .-  .       ;      ':"  . " " " " ":" " "  V  ":V 
Downey  Unified.-.-..-.  "       '  -  --- 
Duarte  Unified  .       " "     ''\ "  " "  ";" ":" " " ":" ' 

Eastside  Union  Elemeiirary    "  :":V.""  "T  V'""" "":"'* 
East  Whtttier  City  Elementary   \ ' : '  ''  J ''  W  ' ' '  "'*:* 
El  Monte  Ele-rentary   ....     /.  : 
El  Monte  Union  High        '  _  :/  ":'/":"*' 
El  Rancho  Un-fipd .     "-' '-  V '-  '  " " " 
El  Segundo  V.  'fted     .-. " " " ' "  "  V ' ' 
Garvev  Elements, *y  -  "  '  :  :'.":"":""."*:"'  '"' 
Glendzle  U  ni  fipd .  . .  -  -  - '  .'1" " " " " '  *  *:*  "'" ' "  ' 
Glendora  Unified . . .". .V. .      """"V  V """ " ' 

Gorman  Elementary  V. .        [  [ ''. y  ':'  ' 

Hawthorne  Eletrentary     "    "  ^  ----  - 

Herniosa  Beach  City  Elementary "     ' "'" '  "  '  '  '  ' ' ' ":" 
Ht'«ies- Elizabeth  Lakes  Union  Elementary     '  '- 
In  ^ w )od  U 0 1 f I ed . .      . ... _.. _ _ " ' 

Keppel  Union  Elementary/        .1  /" ' ."  V ':"  r."""'"""/" 
La  C a nada  U nified . .  . .  1 .  -      V  ":".":''"'''V " " 

Lancaster  Elementary  "  " " "  ":"  ":"  "  "'* " " ":'  * " ' " ' " 

Las  Virgenes  Unified..        ;  "  .  \*  '  :V":"     """" " "  V 

Lawndf^le  Elementary.. . . ... .  .  .  V  '  '' 'I 

Lpn nox  Elem enlary         -  "  '''  / ' " "  ^" 
Little  Lake  City  Elementary  " '  " " "     '  V "."  T " ' ":' 

Long  Beach  Unified  -.          I  ^  "  "  V:" " " " 

Los  A  ngelcs  Unified  . .  -  '""V  '" V    *     " "// ' 
Los  N I  eto^  E  le  ni  e  n  la  ry    '  '  I'  '    ' ' ':' ' ' 

Lowell  Joi nt  Elementary       :  :  I" """ " " ':' "  ""    ' " " " " 

Lynwood Unified  ~  *\      V VV:"*" V/ 

Manhattan  Beach  City  Elementary  ' V/T 
Monrovia  Unified  ...  -  ;  , 

Mnntftbello  Unified. . . ! ! ! W" \  "'  "' "  V ' 
Mountain  View  Elementary,' "":":""-":"* 
Newh  ,1  Elementary  " ";" ":"  ":V:"  *'"  *:" " ' 

Nor  /aik-La  Mifada  City  Unified  V:*:"/:";"""  ".V 

P?;mdale  Elementary  .  :/\'\'/V:''""":*:"'*"":"~" 

P  ilos  Verdes  Peninsula  Unified.    --"  ''  '  '  ' "/ 

Puamounl  Unified   /'  ' 

P  !satlena  City  Un ified . ; "/ ":" ' '  'SS  '  '".V 

f jmona Uni^»cd       ....    /r:  * *.* " V "''r 

Redondo  Beach  City  ElementaryV '  ' '   " "-"  ' 
Rnsemoad  Elemenfary. . .-.      ... . . " :".  :" ":*:":*:" 

San  Gabriel  Elementary  " 

San  fVlanno  Unified.  . . .'^/S,  V [' ''  V [' ' ' ';' ''' ' 

Sa n t a  Monica  Un ifi**d  .V '         'l' '''    " ' T  * " 
Saugus  Union  Elementary-  .  /  *" ''' "  \ "■^* "*" 
Solpdad-Agua  Diifce  Union  Flem^entarV  '"":'V'V:" 

South  Bay  Un;on  HiRh   .  :*'' 

South  Pasadena  Unified  :":'V":""'*' 
South  WhittiPr  Elempntary. .  //. !  V    V  "./Vl':"  .'l'^" " ":" " 
SiiIpHm;  Springs  Unicn  El-n^enlary " '   '  ' 
Temple  City  Uiufied...  /" 

Torra nee  u n tf.ed  . .       \ \.; :  : V  ■'":':*:'  * 

Valle  Lindo  Elpntcntary -  : .  *  "V"'.  '''  ''' ' ' ''' 

West  Covin  a  U  nif<ed  ~  : '.. '  " ' "." " '''''  '''  ' ' ' ' 
Weslside  Union  Elementary  '  ' '.'  \  "S  " '  '  ' ''' ' 
Wh Itt ler  City  Ef eTCnta ry        : :* '  *  ".■  ''  '  *** 

Wh.ttter  U nion  H !Rh  .  .      "       '  V    '  ■  *-* " 

Williams  Hart  Union/....         ":' "":■*:*;; 

Wifsona  Elcmenlary./  \ 

Wiseburn  Elementary.  V-*  -"'"- 


13, 352 

11.665 
6,034 
9, 902 
9, 540 
8, 473 
4.655 
11,472 
5. 192 
6. 107 
14,016 

167 
5,899 
8. 545 
6, 971 
16. 121 
5.936 
16, 565 
3,127 

700 
9.806 
6, 661 
4.758 
5,217 
3,057 
3,131 
23.455 
7,768 
42 
4.741 
1.673 

170 
9,549 

621 
4.831 
6.  467 
4.470 
5  178 
2.208 
4. 769 
58. 764 
342, 057 

8S5 

5.  521 
6,606 
4. 787 
5,097 

11,676 
3.106 
1.854 

25, 041 
3.928 

16.362 
8. 85S 

18,072 

14. 806 
8,494 
2,045 
3.122 
3  4S8 

10.203 
4.013 
374 

6,  668 
3,498 
3,293 
2.003 
4. 489 

30, 834 
540 
12,266 
1,968 
4, 070 
11,488 
5, 192 
58 
2, 546 


Percent 

77Tr 


65.8 
92.6 
97.2 
73.0 
64  6 
54.2 
92.7 
95.9 

82  2 
91.3 
61.6 
85  6 
94.4 
93.9 
91.8 
85  3 
91.6 
61.9 
92.6 
87  5 

66  9 

67  5 
35.3 
96.7 
46.2 
91.7 

83  6 
85  7 
84.4 
S2.7 
96.0 
69.5 
59  8 
98.8 
92.9 
97.8 
79.6 
76  4 
72.9 
84.2 
52  2 
29.3 
93.3 
80.0 
96.6 
79.3 
44.6 
50.8 
92.7 
77.7 
91.4 
97.6 
82.4 
59.0 
64.7 
88.4 
74.1 
75.8 
98.1 
78.7 
93  3 
90.8 
94.8 
89.9 
71.7 
93.6 
94.8 
9i.l 
41.2 
87.9 
90.3 
63.8 
78.0 
93.1 
72.4 
92.9 


White, 
enrollment. 
1971-72 


Percent 
decline 
in  white 
enrollment 
from  1969-70 
to  1971-72 


15,549 

10, 455 
6,748 
9.622 
8,859 
7,967 
3,901 

10,734 
5,237 
6,250 

12,772 
191 
5.900 
8  521 
6, 456 

14.768 
5.475 

15, 286 
2.883 
697 
8.254 
6,046 
4,480 
4,222 
3,004 
2, 403 

21.660 
8,611 
40 
4,484 
1,495 
152 
C,639 
568 
4,735 
6,363 
5, 699 
4,507 
2,026 
4,276 

54,760 
309, 404 
722 
4.769 
5, 867 
4,468 
4  899 
9.953 
2,569 
1,988 

22. 426 
3.774 

16,511 
7,376 

14, 085 

13.278 
7,430 
1,851 
2,819 
3,396 
9, 956 
4,212 
396 
6, 430 
3,429 
2. 756 
2,080 
4.47,-? 

29,244 
421 

11,195 
1,805 
3,462 

10. 835 
6,091 
63 

2,051 


116.5 
10.4 

ni.8 

2.8 
7.1 

6  0 
16.2 

6.4 
f  .9 
t2.3 
8.9 
114.4 
>0 

.3 
7.4 
8.4 
7.8 

7  7 
7.8 

.4 
15.9 
9.2 
5.8 
19  1 
1.7 
23.3 
7.7 
MO.  9 
4.8 
5.4 
:0.6 
10.6 
29.8 
8.5 
2.0 
1.6 
'  27.5 
13.0 
8.2 
10.3 
6.8 
9.5 
15  6 
13.6 
11.2 
6.7 
3.9 
14.8 
14.1 

>  7.2 
10.4 

3.9 
1  .9 
16.7 
22.1 
10.3 
12.5 
9.5 
9.7 
1  8 
2.4 
>5.0 
>5.9 
3.6 
1.0 
16.3 
J  3.3 
.4 
5.2 
22.0 
S  7 
8.3 
14.9 
5.7 
>  17.3 

>  8.6 
19.4 


>  Percent  increase. 
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TABLE  I! -PERCENT  DECLINE' IN  WHITE  ENROLLMENT  FROM  OCTOBER  1970  TO  OCTOBER  1971,  FOR  4 
NEW  UNIFIED  SCHOOL  DISTRICTS  FIRST  OPERATED  IN  1970-71 


White  enrollment  (1970-71) 

White 
enrollment 
(1971-72) 

Percent 
decline  in 
enrollment 
from  1970-71 
to  1971-72 

District 

Number 

Percent 

Compton  Unified  .. 

Hacienda-U  Puente  Unified. 
Rowland  Unified  . 

Walnut  Unified...... .:.         . : 

..X...-  2,102 
..-.....>:...:.....-.:..  20.553 
10,494 

 4.240 

0) 
(68.0) 
(70.7) 
(89.4) 

1,301 
20. 57L 
9. 955 
4,420 

38.1 
»0 

5.1 
M.2 

1  5.2  percent  of  student  body. 
'  Percent  increase. 

TABLE  ||'.--PERCENT  DECLINE 

IN  ANGLO-CAUCASIAN  ENROLLMENT  FROM  OCTOBER  1969 
1971  IN  4  SCHOOL  DISTRICTS 

TO  OCTOBER 

District 

Anglo- 
Caucasian 
enrollment 
(1969-70) 

Anglo- 
Caucasian 
enrollment 
(1971-72) 

Percent 
decline 
m  Ang^o- 
Caucasian 
enrollment 
from  1969-70 
to  1971-72 

1  nfifewood  U nified . . - . 

Pasadena  Unified  V.'.^-.^..^I^'- 

Garvey  Elementary....... .-J^... 

Valle  Ltndo  Elementary. . . .'. 

9, 483 
17,859 
3,120 
536 

6. 557 
13,848 
2,368 
418 

30.9 
22.5 
24.1 
22.0 

Examination  of  Tables  I  and  II  reveals  the  following  four  countv  scliool  dis- 
tricts to  have  \OHt  tho  greatest  i)ercentago  of  their  white  student  uliroUincnt  in 
the  past  two  years  v  (1)  Compton  Unified,  ;  (Z)  Inglewood  Unified,  29.8%  ; 

(3)  Garvey  ^.leuientary,  23.37^;  (4)  Pasadena  Unified,  22.1%.  Additionally, 
Table  III  indicates  that  Inglewood  Tnified.  Garvey  Elementary,  an<'  \  asadena 
Unihcd  lost,  respectively,  30.9%,  24.1%,  and  22.0%  of  their  Anglo-Caucasian  en- 
rollments during  this  i)eriod. 

At  the  elementary  level  alone,  data  obtained  from  the  Pasadena  District's  Re- 
search Keport  292  shows  that  from  October,  nm,  to  October,  1071,  white  enroll- 
ment declined  from  9,003  to  6,032,  and  Anglo  Caucasian  enrollment  from  8,867  to 
6,{>24.  Thus,  at  the  elementary  school  level,  Pasadena  lost  26.3%  and  26.4%  of  its 
white  and  Anglo-Caucasian  enrollments,  respectively,  exceeding  the  correspond- 
ing loss  rates  of  the  Garvey  Elementary  District.  Minority  enrollment  in  the 
latter  district,  which  was  a  greater  i)ercentage  of  total  student  bodv  than  mi- 
nority enrollment  in  Pasadena  during  the  baseline  year  of  1969-70,  consisted 
overwhelmingly  of  Spanish  surname  students. 

Among  the  42  unified  school  districts  in  the  County  only  Compton  Unified, 
formed  just  last  year  with  proportionally  the  highest  Negro  and  minority  enroll- 
ments in  the  County,  and  a  token  white  enrollment  con.stituting  5.2%  of  the  total 
student  body,  exceeded  Inglewood  and  Pasadena  in  rate  of  loss  of  white  enroll- 
ment. Thus,  among  the  38  unified  school  districts  operating  in  the  County  dur- 
ing the  baseline  year  1069-70,  Inglewood  and  Pasadena,  the  two  which  have  since 
undertaken  cxten.sive  programs  of  racial  balance  mandated  bv  court  order,  have 
recorded  the  highest  rates  of  decline  in  white  enrollment  over  the  period  of  the 
past  two  years.  In  itself,  this  finding  creates  an  irresistible  presumption  that  pro- 
grams of  racial  balance  greatly  accelerated  rates  of  loss  of  white  enrollment 
within  the,se  districts. 

In  order  to  estimate  numerically  the  increment  in  the  rate  of  decline  in  white 
enrollment  directly  attributable  to  these  programs  of  racial  balance,  one  must 
di.stingiiisli  the  effects  of  these  programs  from  those  of  confounding  factors.  One 
of  these  confounding  factors  is  also  a  racial  factor:  the  rate  of  white  flight  nor- 
mally encountereil  in  the  presence  of  minority  enrollments  equivalent  to  certain 
specified  percentages  of  total  enrollment,  even  in  the  absence  of  racial  balance. 
Contributing  factors  not  related  to  the  racial  situation  in  a  particular  inte- 
grated district  would  be  those  manifesto  in  connty-wide  trends,  .such  as  a  general 
county-wide  decline  in  white  enrollment  at  particular  grade  levels  over  a  period 
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of  time,  and  tUmv  i.s**uing  from  local  circumstances,  i)ecnliar  to  the  integrated  dis- 
trict ilk  (]nesti(m,  or  to  it  and  snrroundiuK  districts. 

In  the  ease  of  Pasadena,  there  appears  to  be  no  set  of  Iwal  circumstances,  apart 
from  raee-rclated  factors,  which  would  have  caused  Pasadena  to  lose  a  greater 
percentjJKe  of  its  white  enn^lhnent  over  the  past  two  years  than  other  districts 
in  the  ('(»unty.  Thus,  comparison  of  Pasadena's  rate  of  decline  in  white  enrollment 
with  those  of  districts  having  a  similar  percentage  of  minority  students,  in  con- 
junction with  a  comparison  of  the  rates  of  dedi  le  in  Pasadena's  white  enrollment 
before  and  after  integration,  would  enable  us  to  obtain  a  fair  estimate  of  the  in- 
crement in  rate  of  white  enn»llment  loss  attributable  to  racial  balance. 

In  the  case  of  Inglewood.  two  circumstances,  non-racial  and  local  in  nature,  are 
frequently  cited  as  h.\pathetical  sources  of  decline  in  white  enrollment  Due  to 
the  heavy  concentration  of  aerospace  firms  in  the  Inglewoud  area,  any  adver.se 
effects  of  aerospace  la>offs  on  school  enrollments  might  have  been  experienced 
to  a  greater  degree  in  the  Inglewoml  area  than  elsewhere  in  the  County.  Further, 
porti(ms  of  the  Inglewood  district  lie  in  the  flight  pattern  of  the  I^s  Angeles  Inter- 
national Airr>ort,  and  the  advent  of  comaercial  jet  aircraft  over  the  past  decade, 
with  the  concomitant  inten.sification  of  noise  levels,  has  rendered  portions  of 
Inglewood  less  desirable  as  residential  area.s*. 

The  first  of  the.se  objt»ctions  is  easily  countered  by  noting  that,  of  the  other 
compact,  independent  .school  districts  bordering  the  Los  Angeles  Airport,  Cen- 
tinella  ^•  alley  T  nion  High,  Kl  Segundo  riiified,  and  Hawthorne  Elementary  lost, 
resi>e<*tively,  0.0%,  1.7%.  and  5.4%  of  tlieir  white  enroHments  over  the  past  two 
yeai-s.  White  enrollment  in  the  small  Wisebum  Elementary  District  did  decline  a 
substantial  19.4%,  but  the  condemnati(m  and  removal  of  a  substantial  number 
of  homes  adjoining  the  San  Diego  Freeway  is  sufficient  to  account  for  the  exce.s- 
sive  rate  of  lo.ss  relative  to  other  districts.  The  decline  of  49.*)  in  WisebumVs  white 
enrolln»ent  is  not  significantly  grt»ater  than  the  decline  of  458  in  total  enrollment 
over  this  period.  We  thus  conclude  that  there  is  no  excessive  rate  of  decline  In 
white  enrollment,  such  as  may  be  attributed  to  layoffs  in  local  aerospace  firms, 
apparent  among  districts  in  the  Inglewood  area,  relative  to  districts  elsewhere 
in  the  (*ounty. 

Admittedly,  none  of  the  districts  mention<-il  in  the  preceding  panigraph  lies  in 
the  flight  pattern  of  the  Los  Angeles  AiriM>rt.  However,  the  small  I^nnox  Ele- 
mentary SSchool  District  does,  and  as  a  buffer  l>etween  the  airiwrt  and  affected 
portions  of  the  Inglewood  district,  its  residents  exi>erience  inconvenience  and 
discomfort,  to  a  greater  degree  than  do  those  of  Inglewood  itself.  Furthennore.  as 
an  elementary  .school  district,  its  white  enrollment  is  more  likely  to  be  .sub.stan- 
tially  affocte<l,  than  is  the  white  enrollment  of  the  Inglewood  Unified  School  Dis- 
trict, by  a  ccmnty-wide  trend  of  greater  declines  in  white  enrollment  at  elemeu- 
tar>-  than  nt  secondary  levels.  Y*'t  the  Lennox  district  lost  of  its  white 

enrollment  in  two  years,  while  the  Inglewood  district  lost  29.8%  of  its  white 
enrollment.  Thus,  the  rjite  of  decline  in  white  enrollment  in  the  Lennox  District, 
over  the  past  two  years  was  only  somewhat  in  excess  of  one  fourth  the  rate  of 
decline  in  the  Inglewood  Di.strict,  despite  the  fact  that  the  white  enrollment  of 
the  former  district  apijeared  more  vulnerahb?  to  nonraeial  sources  of  decline,  both 
county-wide  and  local,  than  that  of  the  latter  district  One  may  thus  reasonablv 
infer  that,  at  a  minimum,  approximately  three  fourths  of  the  29.$%,  decline  in 
Inglewood*s  white  enrolhnent  was  white  flight  attributable  to  racial  factors. 

In  support  of  the  preceding  statement,  one  notes  that  enrollment  shifts  within 
the  Inglewoo<l  district  over  the  pa.st  two  years  reflect  a  classic  imtteni  of  white 
flight.  Although  total  district  enrollment  decline<l  by  only  7S8  during  this  period, 
white  enrollment  declined  by  2.9J)2.  well  over  3.5  times  the  decline  in  district 
enrollment.  Negro  enrollment,  on  the  other  hand,  increased  bv  1,992,  from  18.4% 
of  total  enrollment  in  1969-70  to  34.9%  in  1971-2, 

It  remains  to  distinguish  the  contribution  of  racial  balance  to  the  rate  of 
decline  in  white  enrolhnent  fnmi  that  of  the  other  confounding  racial  factor;  the 
presence  of  a  substantial  minority  enrollment  as  a  source  of  white  flight  in  itself. 
To  tills  end  we  first  comi>are  the  nites  of  white  enrollment  loss  in  Inglewood  and 
Pa.sadena  with  tho.se  of  districts  with  similar  percentages  of  minority  students. 
Recalling  that  n)inority  enrollment  percentage  is  the  complement  of  white  enrr>ll- 
ment  percentage  in  Table  I.  there  were  found  nine  districts  whose  minority  en- 
rollment iHTcentage  differed  from  that  of  Pasadena's  (41.0%)  in  the  ba.seline 
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year  19(50-70  by  loss  tlmn  seven  iiercent,  and  ten  districts;  \vitli  minority  enroll- 
ment i)ercentapt»  diflferinjr  from  that  of  Inglewood's  (30.5%)  by  less  tlmn  five 
percent.  Avemse  percent  declines  in  white  enrollment  over  this  two  yenr  period, 
both  mi\v<*ij:htt\l  nnd  weighted  accortling  to  the  size  of  initial  white  enrollment. 
Were  then  (^omimted  for  ench  of  the.se  twq  sets  of  districts,  and  ixirticularly  for 
the  unified  .'Chool  districts  among  thein. 

The  pertinent  data  appears  in  Tables  IV  and  V.  Unweighted  averages  over  all 
the  districts  in  each  set  ^^ere  nndnly  affected  by  snbstantial  percentage  gains  in 
white  enrollment  in  the  tiny  ^Vilsona  and  Casta ic  Union  Elementary  Sehool  Dis- 
tricts, and  thus  likely  to  he  nnderesti mates  of  nonnal  rates  of  lo.ss  of  white  ea- 
rollnu'at  in  districts  with  comparable  minority  enrollment  percentages.  The  un- 
weig:hted  and  weighted  averages  for  nnified  districts,  and  the  weighted  average 
for  all  di.<;tricts,  were  thns  thought  to  more  accurately  reflect  the  normal  rates 
of  lo.ss,  and  were  (piite  consistent  among  themselves.  For  Pasadena,  the  weighted 
average  rate  of  white  eiirolhnent  loss  for  a  two  year  period  over  nine  eomparahle 
districts  was  0.0% ;  the  weighted  and  umveighted  averages  over  six  comparable 
imitied  .school  district.s  Were  0.6%  and  10.0%.  respectively.  For  Inglewood,  the 
corresprmding  lignreK  were  9.1%,  8.8%  and  8.5%,  respectively.  Thns,  Pasadena's 
percent  decline  in  white  enrollment  over  the  past  two  years,  22.1%,  was  some- 
what over  twice  the  average  fr)r  districts  with  comparable  minority  enrollment 
pm-entJiges,  while  the  rate  of  decline  in  white  enrollment  for  the  Inglewo(Kl  dis- 
trict. 29.S%  over  a  two  year  perir>d,  was  well  over  three  times  the  computed 
average  loss  rates  for  erunparable  districts  which  had  not  undertaken  racial  bal- 
ance. This  indicates  that,  at  the  very  least,  half  the  decline  in  white  enrollment 
over  the  pas*^  two  years  was  attributable  to  conrt  mandated  programs  of  racial 
balance  withii:  the.se  di.stricts. 

Our  final  comi«arison  is  that  of  rates  of  white  enrollment  loss  in  the  Inglewood 
and  Pasadeaa  t^nified  School  Districts  prior  and  snbseqnent  to  the  implementa- 
tion of  desegregal i<m  in  the  Fall  of  1970.  Table  VI  consists  of  racial  censrs  data 
for  the  Inglewof>d  District  from  10(i7-S  to  1071-2,  data  on  the  years  lf)OV-S  and 
10f;S-0  having  been  obtained  directly  from  the  Inglewood  District.  Th*  percent 
fl(>cMae<  in  white  aurl  Anglo-Cancasian  enrollments  relative  to  those  of  the  preced- 
ing years  are  given  in  the  colnnnis  fnrthest  to  the  right.  Table  VII  provides  the 
conesprmding  data  for  Pasadena,  obtained  from  Research  Report  292  pablished 
by  the  District. 

From  Tal)le  VI,  tt  is  easily  seen  that,  while  Inglewood's  rate  of  white  enroll- 
ment lo^s  ff)r  1060-70,  7.5%,  was  not  significantly  greater  than  that  for  1908-0, 
'5.7%-,  a  marked  acceleration  in  rate  of  white  enrollment  loss  occurred  with  the 
implementation  f)f  racial  balance  in  "'970-1.  the  loss  rate  of  14.0%  being  almost 
double  that  of  the  preceding  year's.  In  tl  e  second  year  of  integration  the  rate  of 
loss  uiis  ^till  higher,  17  ">%,  !>eing  well  ever  twi<'e  the  rate  for  the  year  prior  to 
<losegregation. 

Similarly,  Table  VII  indicates  that  in  1969-70  Pasadena's  rate  of  white  enroll- 
ment loss  increased  only  slightly  to  6.0%,  relative  to  the  preceding  year's  4.9% 
rate  of  loss.  Coincident  with  the  implementation  of  racial  balance  in  1970-1,  the 
rate  of  loss  nearly  doubled  to  11.6%,  and  remained  in  the  second  year  of  the  pro- 
gram, at  11.7%,  approximately  twice  what  it  had  been  in  the  year  prior  to  de- 
segregation. An  identical  pattern  prevails  for  rate.^  of  decline  in  Anglo-Caucasian 
enrollment.  This  increased  slightly  in  the  year  prir)r  to  integration  to  6.0%, 
frfun  the  5.5%  rate  of  Anglo-Cancasian  enrollment  loss  of  the  precedi'i;?  year. 
With  ra<'ial  balance  in  the  Fall  of  1970,  the  rate  slightly  more  than  doubled  to 
12.4%.  and  remained  in  the  second  year  of  the  program,  at  11.5%,  almost  twice 
what  it  had  been  in  the  year  prior  to  desegregation. 

Thns.  coincident  with  the  implementation  of  court  mandated  integration  in  the 
Inglewood  and  Pasadena  I'nified  School  Districts,  rates  of  loss  of  white  enroll- 
nuMit  approximately  doubled.  As  was  previously  established,  these  accelerated 
rates  af  white  enrollment  loss  were,  for  Pasadena  and  Inglewood,  respectively, 
over  twice  and  three  times  the  average  loss  rates  for  districts  with  comparable 
pci*centages  of  minority  enrollment  over  the  same  period.  We  therefore  conclude 
that,  at  a  con.^ervative  estimate,  approxinmtely  half  of  the  considerable  decline  in 
white  enrollment  in  these  districts  over  the  past  two  years  is  directly  attributable 
to  their  programs  of  racial  bamnce. 
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TABLE  IV.-PERCENT  DECLINE  IN  WHITE  ENROLLMENT  FOR  DISTRICTS  WITH  MINORITY  ENROLLMENT 
PERCENTAGE  SIMIUR  TO  PASADENA'S <41  PERCENT).  WITH  ASSOCIATED  AVERAGES 


District 


Aihambra  (elementary  and  high  school  districts  combined).. 
Baldwin  Park  Unified..... .... 

Bflssett  u  nified , . . . ....... . .  . '  *. 

Duarte Unified  *  :  . 

Los  A  ngeles  Unified. . ... .-.         . .... . . .".-.1.    .-."-.I :  .. 

Pomona  Unified  ' 

Castaic  Unron  Elementary. .v;.... 
Keppel  Union  Elementary. 

Whittier  City  Elementary. . . . . .-.       .V-. .*  . . 


White 
enroitment, 
1965-70 


Minority 
enrolment 
percentase 
in  1969-70 


11.665 
8.473 
4, 655 
3,127 
342.  057 
14.806 
167 
621 
4,070 


34.2 
3'i.4 
4^.8 
38.1 
47.7 
35.3 
38.4 
40.2 
36.2 


Percent 
decline 
rn  white 
enrollment 

from  October 
1969  to 

October  1971 


10.4 
6.0 

16.2 
7.8 
9.5 

10.3 
U4.44 
8  5 

14.9 


I  Percent  increase. 

*  ^PJSa  percent  decline  in  white  enrollment  over  all  9  districts,  weighted  according  to  district  white  enrollment 

tor  1969-70-  9.6  percent.  Weighted  and  unweighted  average  percent  declines  in  white  enrollment  over  6  unified  school 
districts.  9.6  percent  (weighted);  10  0  percent  (unweighted). 


TABLE  V.-PERCENT  DECLINE  IN  WHITE  ENROLLIVIENT  FOR  DISTRICTS  WITH  MINORITY  ENROLLMENT 
PERCENTAGE  SIMILAR  TO  INGLEWOOD'S  (30  5  PERCENT),  WITH  ASSOCIATED  AVERAGES 


District 


Aihambra  (combined)  

Azusa  Unified  

Baldwin  Park  Unified. ...... 

Pomona  Unified  . ... . . 

El  Monte  Elementary.  .1... 
Little  Lake  City  Elementary.. 
Rosemead  Elementary  .. 
South  Whittier  Elementaiy  . 
Wilsctia  Elementary.. .-.  .  . 
l\  Monte  Union  High....^... 


Percent 

decline 

in  white 

White 

Minority 

enrollment 

enrollment 

from  October 

enrollment. 

pcrcent?f!e 

1369  to 

1969  70 

in  1969-70 

October  1971 

11.665 

34.2 

10.4 

9.  540 

27.0 

7.1 

8, 473 

35.4 

6.0 

14.8C6 

35.3 

10.3 

6.66i 

33.1 

9  2 

4.  769 

27  1 

10.3 

2,045 

25.9 

9.5 

3,203 

28  3 

18.3 

58 

27.6 

18.6 

4.  758 

32  5 

5.8 

I  Percent  inciease. 

I  percent  decline  in  white  enrollment  over  all  10  districts,  weighted  according  to  district  white  enrollment 

for  1969-70:  9.1  percem.  Weighted  and  unweighted  aveiage  percent  declines  in  white  enrollment  over  4  unified  school 
distrrcts:  8  8  percent  (weighted),  8.5  percent  (unweighted). 
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Mr.  Marchesciu.  Thus,  we  find  in  Pasadena  a  near  exact  emulation 
of  other  school  districts  who  have  previously  implemented  forced 
busing  plans.  We  totter  on  the  brink  of  tipping  into  a  predominantly 
;black  school  district  unless  major  changes  are  near  immediately 
effected  in  the  forced  busing  plan.  To  add  further  fuel  to  the  white- 
flight  conflagration,  the  school  district  already  finds  it  necessary  to 
redistrict  attendance  zones  of  certain  schools  in  order  to  maintain 
the  illusive  racial  balance  mandated  by  court  order. 

It  is  most  specious  to  argue,  as  some  have  done  before  you,  that  the 
problem  of  white  flight  can  cast  aside  because,  unlike  racial  balance, 
it  does  not  have  constitutional  proportions.  Indeed,  I  say  to  you  that 
unless  the  Congress  or  the  courts  are  ready  to  pass  laws  that  force 
parents  not  to  move  from  certain  school  districts,  that  force  parents 
not  to  put  tlieir  children  into  private  schools,  that  force  parents  to 
move  into  certain  school  districts  rather  than  others  against,  their  will, 
then  I  say  to  you  that  forced  racial  balance  will  not  possibly  endure 
by  legal  edict. 

'  It,  therefore,  seems  to  me  that  past  and  current  attempts  to  force 
racial  balance  are  in  fact  unenforceable  and,  therefore,  not  viable  solu- 
tions to  either  true  integration  or  achieving  equal  eduactional  opiK)rt- 
unity. 

I  would  like,  at  this  point,  to  state  unequivocally  that  I  would  lie 
willing  to  cast  aside  the  wljite-flight  argument,  indeed  practically  all 
other  arguments,  if  an  objective  case  could  lye  made  that  forcexl  moial 
I>alance  will  l)e  a  significant  factor  in  bridging  the  untenable  gap 
that  exists  l>etween  the  educational  achievement  of  white  children  and 
most  minority  cliildren.  In  my  judgment,  however,  such  a  case  can  no 
longer  be  made. 

In  this  respect,  I  disagree  strongly  with  the  statenients  made  here 
by  Dr.  Pettigrew  this  morning.  Amon^j  recent  "authoritative  works  in 
tl\is  ai-ea  are  "On  Equality  of  Educational  Opportunity,"  edited  by 
Frederick  Hosteller  and  Daniel  P.  Moynihan,  and  "Education  and 
Inequality:  A  Preliminary  Report  to  the  Carnegie  Corix)ration  of 
New  York"  (mimeo).  The  general  tone  of  both  works  is  exemplified  by 
the  concluding  paragraph  of  the  latter,  to  wit : 

We.  therefore,  conehule  on  a  famlHar  note.  PoHcy  tvitli  resr>ect  to  racial 
intej?rati(>n  slmuUl  Ik»  made  on  the  basis  of  moral,  leffaK  and  iKiHtical  con- 
hl(Urations.  not  on  the  basis  of  integrations  aUeged  eflf(»ot  on  the  short  tenu 
cnrw'rjs  of  either  \vhite  or  black  students.  Such  effects  arc  at  best  i)rol>leniatic» 
certainly  mo<lest  and  possibly  non-existent. 

Note  the  disillusionment  of  Senator  Walter  Mondale  in  an  address 
before  the  American  Educational  Research  Association  in  Febniary 
1971: 

I  had  hoped  to  find  research  to  support  or  to  conclusively  oppose  niy  belief  that 
quality  integrated  education  is  the  most  promising  approach.  But  I  have  found 
very  little  conclusive  evidence.  For  every  study,  statistical  or  theoretical,  that 
contains  a  proposed  solution  or  recommendation » there  is  always  anotlier,  e<|ually 
well  (Uwumented,  challenging  the  assumptions  or  conclusions  of  the  first.  No  one 
seems  to  agree  with  anycme  else's  approach.  But  more  distressing,  no  one  seems 
to  know  what  works.  [Emphasis  added.] 

Ix»t  US  add  to  tliis  the  sorry  history  that  there  has  yet  to  emerge  a 
single  district  in  the  country  where  forced  school  integration — as  op- 
posed to  natural  integration— has  produced  credible  evidence  that  in- 
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creased  educational  acliievemeiit  amoiiff  minoi  ity  children  can  be  cor- 
related with  the  racial  composition  of  the  classroom. 

Indeed,  in  districts  such  as  Evanston,  111..  Rivei-side,  Calif,  and 
Sacramento,  Calif.,  where  forced  integration  has  l)een  taking  place  for 
4-  to  o-year  periods,  the  results  have  ranged  from  disappointing  to  dis- 
mal, and  expectations  that  integration  commenced  at  kindergarten 
would  boost  minority  achievement  levels  simply  have  not  materialized. 

In  1  asadena,  the  forced  racial  balance  plan  has  created  paradoxes 
which,  in  my  opinion,  are  hurting  rather  than  helping  low  achieving 
minority  students.  For  example,  in  my  daughters  fifth  grade  inte- 
grated classroom  of  30  pupils,  (he  teacher  has  had  to  divicle  the  stu- 
dents into  nve  reading  groups.  Reading  abilities  range  from  preprimer 
to  the  ninth  grade  level.  An  extreme  case,  perhaps,  but  the  unmanage- 
ably Avide  range  of  learning  abilities  that  now  exist  in  a  singl  clas'^ 
room  is  recognized  as  a  fundamental  educational  problem  deriving 
from  the  forced  integration  plan.  I  ask  who  suffei-s  most  under  such 
conditions? 

How  much  attention  will  the  underachiever  receive?  Will  those  per- 
fornnig  at  substantiall  v  lower  levels  in  fact  be  motivated  to  achieve  at 
higher  levels  l)ecause  of  "bodv-mixing"  with  whites  or  will  they  with- 
draw further  into  a  world  of  "What's  the  use''  I)ecause  of  the  'orosslv 
unfair  and  cruel  juxtaposition  of  their  capabilities  into  direct  com- 
petition with  those  of  more  advantaged  children 

Mr.  HyxawE.  Mr.  Marcheschi,  what  should  we  do  when  we  have 
students  in  the  same  school  district  and  in  the  same  grade  with  read- 

thft  problem?'"^'"^'  *°  "  "'"^ 

Mr.  Marcheschi.  I  think  the  first  thing  we  can  do  is  not  to  put  these 
children  together  m  the  same  classroom.  As  I  will  recite  a  bit  later 
educators  have  unfortunatefy  not  provided  the  answers  in  this  area 
and  It  IS  a  fnistrating  thing  to  have  to  come  before  you  and  sav  there 
IS  no  pat  answer  But,  based  on  my  experience,  and  what  I  have  read 
and  investigated,  we  can  conclude  there  are  some  things  that  are 
working  tetter  than  others.  ^   wiac  are 

Certainly,  massive  compensatory-  education  is  a  partial  answer  and 
I  think  tliere  are  other  clues  that  I  would  like  to  get  into  later. 

Mr.  Mikva.  I  would  like  (o  ask  you,  what  are  you  using  as  a  basis 
?T  f  i  IV     f  E;:'^nston's  districts  ?  All  of  the  studies  made 

in  the  E-anston  system  indicate  there  have  been  substantial  plusses. 
^.^t  r^"^"?"J-  ^  about  the  gains  in  academic  achieve- 

r  "^'^  ^         °"  the  Evanston  program. 

AT  Tr'^^'^'         ^*"''>'  ^^"^^   •  Is  this  a  separate  study  ? 
existence  ""^  °^  '^^'^  ^^''^^  ^^"^^^y 

Mr.  MiKVA.  That  study  shows  the  black  children  writing  two  grade 
^vels  higher  than  before  with  no  detriment  to  the  white  chifdren 

S^cwLoT  T?^^  '  ^h"^*  had  been  an  all- 

black  school  There  are  some  gnpes,  but  overall,  if  you  test  it,  you  will 

Af  AJ       P^°P'^^°"^'^^'"'**^'"^asonable  success 

we  h'a^P  tTlfn'^'"-  ^^^'^^""^  no  one  makes  the  statement  that 
we  have  yet  had  enough  experience  to  either  say  that  the  integrated 
schools  are  either  harming  or  hurting  anybody  ""^fcraiea 
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Our  grade  scores  are  down  perceptively  for  the  last  2  years  but  they 
had  been  pi'eviously  trending  down.  Therefore,  no  one  can  make  the 
statement  they  are  solely  because  of  integration. 

Mr.  MiKVA.  That  is  all  the  more  reason  I  want  to  separate  Evanston 
from  Pasadena. 

Mr.  Marcheschi.  Fine,  but  I  would  like  to  submit  for  the  record 
the  analysis  of  the  report  to  which  you  refer  which  talks  about  the  fact 
that  whatever  gains  the  Evanston  children  are  showing  cannot  be 
directly  correlated  with  the  fact  that  they  are  in  an  integrated  set- 
ting. The  gains  are  perhaps  due  to  other  factors  and  resoui-ces  which 
have  been  poured  into  that  school.  I  think  that  is  the  distinction  that 
has  to  be  made. 

Mr.  MiKVA.  Would  you  present  the  analysis? 

Mr.  Marcheschi.  Yes. 

Mr.  HuNGATE.  How  mucli  time  would  you  need  to  submit  it? 
Mr.  Mauciieschi.  I  believe  I  have  it  at  the  office,  and  I  will  be  back 
in  tlie  office  Monday,  and  will  get  it  off  to  you  right  away. 
Mr.  Hl  noatk.  Tlien,  you  may  submit  it  witliin  10  days. 
(Subsequently  the  following  material  was  supplied :) 

American  Telecommunications  Coep.» 

May  26,1972. 

Hon.  Emanuel  Celler, 

Vhnirman,  Conwiittee  on  the  Judiciary^ 

Washington,  B.C. 

Dear  Mr.  Celler  :  In  accordance  with  the  request  of  Congressman  Mikva  dur- 
ing niy  testimony  before  {Subcommittee  No.  5  on  May  3, 1972,  I  am  pleased  to  sub- 
mit herewith  for  insertion  into  the  record  copies  of  analyses  which  have  been 
made  on  the  Evanston,  Riverside  and  Sacramento  school  integration  programs.** 

As  will  be  noted,  the  analyses  support  my  claim  that  the  results  of  such  pro* 
grams  have  "ranged  from  dif^appointing  to  dismal'*  and  that  racial  balance  in 
and  of  itself  cannot  be  considered  a  viable  means  to  improve  the  educational 
achievement  of  minority  children. 

With  respect  to  the  Evanston  situation,  which  Mr.  Mikva  specifically  ques- 
tioned, the  analysis  shows  that  reported  average  achievement  levels  for  both 
white  and  Negro  students  Since  desegregation  are,  on  the  vast  majority  of  tests, 
slightly  lower  than  they  were  at  the  outset.  The  analysis  also  raises  questions  as 
to  the  accuracy  of  newspaper  accounts  that  have  purnorted  to  the  contrary. 

The  opportunity  to  submit  this  additional  material  for  the  record  is  appre- 
ciated, and  please  do  not  hesitate  to  let  me  know  should  you  have  any  questions. 
Sincerely, 

H.  Marcheschi 

An  Independent  Assessment  of  *'Integration  in  Evanston,  1067-71  f  A  Longi- 
tudinal Evaluation'*:  A  Report  on  the  Educational  Consequences  op 
Desecration  in  District  65  of  Evanston,  III. 

(By  Harold  Kurtz,  Pasadena,  Calif. ;  Copyright  Harold  Kurtz,  1972) 

A  recent  study  of  the  first  four  years  of  integration  in  District  65  of  Evanston. 
Illinois,  conducte<l  by  the  Educational  Testing  Service,  describes  slight  achieve- 
ment gains  for  Negro  students,  coupled  with  the  maintenance  of  achievement 
levels  for  whites,  in  the  District's  elementary  schools  (grades  k-5)  since  deseg- 
regation. In  the  District's  ir.ddle  schools  (gi*ades  6-8),  already  substantially 
integrated  prior  to  formal  desegregation,  there  were  noted  slight  but  consistent 
decrements  in  the  achievement  of  Negro  and  white  pupils. 

**T)ic  mate4.alH  relating  to  Riverside  and  Sacramento,  Calif.,  school  dlstrlctt  are  re- 
tained In  the  Connmlttee  flies. 
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A  close  examination  of  the  data  provided  in  the  study  confirms  its  findings  con- 
cerning achievement  trends  in  the  District's  middle  schools.  Such  data  does  not 
support  the  .study's  findings  of  maintenance  of  achievement  levels  for  whites  and 
slight  acnievement  increments  for  Negro  students  in  the  elementary  schools. 
Rather,  reported  average  achievement  levels  for  both  white  and  Negro  students 
since  desegregation  are,  on  the  vast  majority  of  tests,  slightly  lower  than  they 
were  at  the  outset. 

Press  accounts  of  the  study  have  focused  primarily  on  its  findings  of  slieht 
achievement  gains  for  Negro  students  in  the  elementary  scliools.  On  the  l>asis  of 
the  data  presented  in  the  study,  these  findings  are  erroneous. 

What  happens  when  a^  top-quality,  majority-white  school  system  becomes 
aesegre^ted This  question  is  posed  in  "Integration  in  Evanston,  1967-71-  A 
Longitudinal  Evaluation",  an  assessment  of  the  first  four  years  of  dese^'reia- 
Ti^*!lA".^!^^  schools  of  District  65  of  Evanston,  Illinois,  conducted  jointly  by  the 
District  65  Board  of  Education  and  the  Educational  Testing  Service,  with  the 
financial  assistance  of  the  Rockefeller  Foundation.  Jayjia  Hsia  of  the  Evanston 
Office  of  the  Educational  Testing  Service  (E.T.S.)  is  listed  as  the  principal 
aucnOi*. 

District  65.  consisting  of  11,000  pupils  attending  16  elementary  schools  (grades 
K-5  and  4  middle  schools  (grades  6-8),  commenced  a  program  of  proportional 
M«nv  ••^'tUffJ,"  ^'"'^  '^"^  schools  had  b^en  substan- 

„Hn,oi'}^!!^lf  to  this  time,  the  impact  of  desegregation  was  experienced 
SIh^^^  !^Jil^^'^?^^i^'^  "^^^^  »  balanced  distributi.,n  of  inapils  re- 
L^.^'^I'^^'T:*^^  enrollment  percentage  of  approximately  2^,  was 

achieved  in  virtually  every  classroom  of  every  school  (pp  35  19) 

It  should  be  noted  that  the  desegregation  of  District  65  schools  was  not  an 
involun.^ry  measure,  undertaken  with  undue  haste  in  an  atmosphere  of  reluctance 
and  confusion.  Rather,  the  period  prior  to  desegregation  was  characterized  by 
a  developing  commitment  to  full-s-'ale  racial  balance  and  extensive  preparations 

large.  The  community  itself,  in  this  instance,  provided  an  advantageous  setting 
for  a  program  of  school  integration  that  few  others  could  match.  A  stable  and 
affluent  suburb  of  Chicago  with  a  population  of  80.000,  approximately  16%  of 
whom  are  Negroes,  Evanston  is  an  education-minded  city  which  is  home  to  one 
S''^*"„m!1*Y,'*"'^  S*'"^^^-  population  ranks  considerably  above 

the  na"»nal  average  both  in  socio^onomlc  status  and  educational  attainment 
(p.  10).  Although  there  are  considerable  disparities  between  its  whitP  onri 
Negro  populations  with  respect  to  these  factors,  Evanston's  Negro  population 
appears  favored  in  comparison  to  the  general  Negro  population,  and  even  In 

OS  a  whole  (pp.  11,  12)!^  Negro  familiesTre  a" 
likely  to  be  homeowners  as  other  families,  and  their  median  income  in  iflSfl 
:fn!^^f  ^^'.y-^-  population  and  was  more  than  douKat  of^e 

general  Negro  population  (p..ll).  Achievement  ranking  of  Negro  kindergarten 
and  first  grade  pupils  on  the  Caldwell  Preschool  Inventory,  while  low  in  Son 
to  middle  Class  norms,  exceeded  lower  class  norms  by  comfortable  margins 

nJ^H^"  enrollment  percentage  in  District  65,  about  22%  at  the  commence- 
ment  of  desegregation,  is  suffciently  small  to  insure  the  majority-white  chaMcter 
frfZ^^W^^lV^'^J'^'^}^}''  The  schools  themselves  are^h^r 

Se^ce"^n  ll^'^tr  nn^f;  ^J'Su'"^  '"^''^'.^  "  reputation  for 

excellence    (p.  ii)  ,  pcr-pupil  expenditures  are  In  excess  of  $1000  per  vear 

Dort^^hv^nipZ'^ t?-*?'  according  to  -national  standards  ,^ 

ported  by  Coleman  et  al.  and  NBA,  .  .  ..  well-qualifled  and  experienced"  (n 
Both  teaching  and  administrative  staffs,  which  are  ••completeirinteemted  nV  In 
le^vels."  attended  "a  series  of  summe.  Institutes"  to  pTpare  fo?'dlSriation 

In  summary,  Evanston's  District  65,  In  terms  of  both  the  charaptor  nnrt 
quality  of  the  sch<K)ls  and  the  degree  of  preparation  for  and  c^imTment  ?a 
desegregation,  must  be  regarded  as  an  integrationlst  showcase^rMl«?ir  fw 

L^ilned^*"''**^'  t*"!' r.^i'^h  P'oPonentf  ana  opponeXo,'iStt«  a« 
inclined  to  remark:  "If  it's  going  to  work  anywhere,  it  will  work  t^re" 

Vhe  principal  focus  of  concern  of  the  E.T.S.  study  is  the  l^mct  nrHo«o„« 
gation  on  academic  achievement.  To  a8s4  thisfEv^ni  Jn  pSta  were  given  a' 
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variety  of  standardized  tests  from  the  E.T.S.  repertoire.  Kindergarten  and 
first  grade  students  took  the  Caldwell  Preschool  Inventory,  which  gave  evidence 
of  a  consi('.erable  academic  advantage  for  white  students  at  the  start  of  school- 
ing (p.  37).  Appropriate  forms  and  subtests  of  the  Cooperative  Primary  Tests 
(CPT)  were  employed  in  grades  1,  2.  and  3,  while  student.s  in  grades  4-8  were 
administered  appropriate  forms  and  subtests  of  the  STEP  and  SCAT  series. 
With  the  possible  exception  of  the  Caldwell  Preschool  Inventory,  all  tests  were 
administered  In  September,  shortly  after  the  start  of  the  school  year  (pp.  28-9). 

Precise,  numerical  test  data  reported  in  the  study  consisted  primarily  of  group 
mean  raw  scores  in  the  case  of  the  C'lT,  and  group  mean  converted  scores  for  the 
STEP  and  SCAT  serie.s.  Such  data  was  provided  for  white  and  Negro  cohorts 
at  the  following  grade  levels  in  the  years  .specified : 

Grade  1.  OPT  Listening :  '67.  *C8,  and  69  (Figure  17,  p.  70). 

Grade  3.  CPT  Listening.  Reading.  Mathematics,  Word  Analysi.s,  and  Writing 
Skills  1  & 2  :  '67,  'Gf^  and  '69  (Figures  18  and  19,  pp.  71-2 ) . 

Grades  4  and  K  SCAT  A'erbal,  SCAT  Quantitative,  STEP  Mathematics,  Read- 
ing, Listening,  Writing,  Science,  and  Social  Studies :  '67,  '68,  '69,  and  '70  (Figures 
20.  21,  22.23.  pp.  73-80). 

Additionally,  mean  converted  STEP  Reading  and  MatliemaUc^  scores  for  white 
and  Negro  coliorts  were  reported  at  the  fifth  grade  level  in  1907  and  1968,  at  the 
sixth  grade  level  in  1967,  1968,  and  1969,  and  at  the  seventh  grade  level  in  1967, 
1968, 1969.  and  1970  (Tables  8  and  9,  pp.  49-50). 

Hotb  bmgitudinal  and  cross-sectional  analyses  of  test  data  were  employed  to 
assess  the  impact  of  desegregation  on  academic  achievement.  In  the  longitudinal 
analysis,  achievement  growth  rates  over  periods  of  2  to  3  years,  assessed  both  by 
comparison  of  pre-  and  post-test  means  and  the  regression  of  post- test  on  pre- 
test scores,  were  compared  for  small  groups  of  Negro  students  who  experienced 
integration  either  by  walking  to  their  new  schools,  riding  buses  to  their  new 
schools,  remaining  in  formerly  majority-Negro  but  now  desegregated  neighbor- 
hood .schools,  or  remaining  in  neighborhood  schools  which  bad  been  integrated 
to  liegin  with. 

-This  last  group  above  was  least  affected  by  the  desegregation  program,  yet  ex- 
hibited, e.siwcially  for  the  girls  among  them,  the  highest  rates  of  achievement 
growth  overall.  Au  obvious  explanation  for  this,  that  "naturally  integrated" 
Negroes  are  scholastically  select  and  characterized  by  rates  of  scholastic  growth 
that  those  desegregated  in  programs  of  racial  balance  will  generally  not  match, 
is  not  offered  in  the  E.T.S.  study.  It  is,  however,  noted  that  Negro  students  who 
exiHjrieneed  desegregation  by  riding  buses  to  their  new  schools  generally  recorded 
higher  rates  of  scholascic  growth  than  those  transferred  students  who  walked 
to  their  new  schools.  Despite  the  fact  that  this  finding  is  hypothesized  to  be  a 
consequence  of  socioeconomic  differences  between  tlie  two  groups  and  not  re- 
garded as  having  any  educational  significance  (pp.  3,  40,  44),  it  is  nevertheless 
singled  out  for  mention  in  the  brief  abstract  preceding  the  study,  presumably  to 
assure  readers  **that  traveling  to  new  schools  by  bus  had  no  adverse  effects  upon 
the  pupils.'*  As  we  shall  subsequently  show,  newspaper  accounts  have  consistently 
reported  this  finding,  while  ignoring  the  determination  that  the  highest  rates  of 
growth  wert  recorded  by  students  who  were  integrated  prior  to  districtwide  de? 
segregation  and  continued  to  attend  their  neighborhood  schools. 

The  principal  method  of  assessing  effects  of  desegregation  and  integrated 
schooling  on  academic  achievement  In  District  65  was  a  series  of  cross-sectional 
analyses,  termed  grade  cohort  (comparisons.  Here,  mean  achlevent  levels  for  the 
totality  of  white  students  and  totality  of  Negro  students  on  a  varietv  of  tests 
administered  at  a  particular  grade  level  were  recorded  and  compare<l  over  iK»riods 
of  1  to  3  y(?ars,  encompassing  2  to  4  Fall  testing  periods,  commencing  with  the 
Implementation  of  desegregation  in  September  of  1967.  Patterns  of  stability, 
advance,  or  decline  of  test  scores  In  particular  areas  were  noted,  and  some 
general  assessments  made  concerning  trends  in  the  scholastic  performance  of 
white  and  Negro  elementary  and  middle  school  pupils  since  desegregation.  Al- 
though fluctuations  In  achievement  levels  could  be  attributed  to  differences  In 
cohorts  at  a  particular  grade  level  from  one  year  to  the  next,  "a  consistent  trend 
among  grade  cohort  score  distributions  could  be  Interpreted  as  Indication  of 
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%1Z"cl^Z%'r:^^^^^^  '-'^-"^  "••'i^*'  inc  lude,  h,  the 

Th*"  B.T.S  study's  prlntiiwi  findings  concerning  trends  in  soholnstif  iwr/nr,., 
ance  since  district-wide  desegregation,  (lerivefl  from  the  S  ooh(^  nZ 
Darlsons  described  above,  may  be  smnmarized  as  folio  vs  AltS  L«  III,™,' 

middle  schools  and  elementary  scli.wls.  In  the  middle  schools  alre  wiv  f»fo^ 
tmlly  integrated  prior  to  3!HJ-,  sliht  but  consiZ'  w« 
achievement  of  Negro  stndents  in  nx.st  areas,  and  in  tlu-  i*rf ornmncr  f 
jstu, lents  on  the  SCAT  Quantitative  and  STEP  ScienU  esrAt  e^eu  en^ry 
cvp  •  tlie  reiM,rt  claimed  slight  advances  in  achievement  for  Xegro  students  in 
most  areas,  ""hiU-  he  achievement  of  white  students  remained  coiLVtant  wi  h 
the  exception  of  a  slight  improvement  in  mathematics.  con-stant,  w  ith 

The  following  quotations  are  illustrative  of  the  tindiiigs  noted  almve  Tlnm  wif  i, 
regard  to  the  pattern  of  decline  in  the  middle  schools,  it  is  .stated  w"thin  an 

S  nallSi  w.  n '^'4\""';!v'''"^  ■f-f-integninlm  a^^en^i^- 

vj^n?"^  •  ^ •IWTfiiients  in  SCAT  Quantitative  and 

.siKP  Science  mean  scores  were  notwl  among  gni.lc  7  an.l  8  v.lute  pn  Is  Th(  ie 
was  a  steady  decrement  in  SCAT  and  STEP  scores  „f  grade  7  a  d  S  lack  m  iN 
in  ^veral  subject  areas^^'  (p.  4»  The  analysis  „f  "GrsHle  .S  (oli^t^  on  page  7) 
t^mm,.,.ces :  '  Figures  ^  and  ■J.'i  display  data  snnnnaries  for  black  amrwhiVe 
pupils  in  the  middle  .schools  in  eight  subtest...  There  appears  t<,  I  e  a  sii Vr  ,,t 
oon.siste„t  deterioration  In  test  iK-rformance  of  blrick  pupi  .i  i,'  u  s  subject  area" 

STKpI' L""""''  ^""«l"f-"t  lowering  if  S(^\T  Qnantltatlve  and 

£)TEP  Science  scores  over  the  course  of  four  years  •' 

<=f«1n-J"°'r"'''J.»''""u''^'      "  •xlvance  in  Xegro  achievement  and 

stobihty  in  white  achievement  at  the  elementaiy  level  api^ar  first  In  ihat  iwr- 

.n^-i  .  '  J      •   ^^''"'^  'P^^''  ^'^'^^         fluctuations  from  year  to  rear  white 

Stj^i::zz^^:^:^'r      """^  "■"•'^ 

III  a  later  .section  entitled.  "Interpretation  of  Academic  Te.st  Data  ',  the  reiMirt 
states  :  In  grades  1.  3.  and  4,  which  were  subject  to  .  lose  scnitinv  black  ni  Di^ 
appeared  to  have  inacle  some  small  gains,  while  ■vhlte  pupils  remaiii«l  e.s.sentlallv 
the  s«.me.  except  for  improvement  In  mathematics  ',  (p.  -13)  In  a  I  rief  si« 
section  which  concludes  that  portion  of  the  text  .,f  the  E.T.S.  st  dv^feaMng  wiS 
Wholastic  achievement,  it  Is  note<l:  ".Vfter  desegregating  all  elenien  m  "  h  ols 
white  pupils'  performance  In  standardized  achievement  tests  remained  constant! 
Black  pupils  have  made  slightly  greater  gains  In  most  subject  areaT  (p  47) 

On  the  basis  of  data  on  grade  cohorts  provided  In  the  E.'l'.S.  .studv  Itself  we 
substantially  concur  with  flmlings  of  slight  but  fmsLstent  deterioration  in  test 
flj;!^"„T.""'  ^"Z:^'^^*"  and  Negro  pupils  In  the  Di.strict  s  middle  Sis.  ?T,^e 
findings  have  been  generally  Ignored  In  the  new.spam  accounts  we  have  .se™ 
Which  have  Instead  focuse<l  attention  on  what  the  report  alleges  to  be  slight 

^"^ 

c„3r  h'"'*'  '2;"''  aforementlone<l  characterization  of  po.st-lntegratioD 

scholastic  perfonnance  at  the  elementary  level,  and  .shall  pr.ueed  to  demSa  e 
lul/  r"",.'"''*"?;,'"  ''-'■••I'tlons.  a  general  patfrn  of  fracti  nal  to 

slight  decline  in  the  reportwl  test  scores  of  white  and  Negro  elementan'  sdwol 
pupl  s  since  desegregation.  To  this  end.  we  employ  imi  grade  "ol  ort  t?8t  data 
obtahief  at  the  shirt  of  desegregation,  as  a  baseline  for  cm^s  ns  wlt^^^ 
cohort  data  obtalne<l  in  s„ccee<llng  years,  noting  the  nuinl^r  of  Ims  an  "s  l„ 
7^^^*"^  f'"rtlciilar  grade  levels  In  h  given  'e  r  were  ad- 

Chn'^  T  /"/r**";  co-re-spouding  imselineTlata 

Charts  I  &  II  contain  all  the  relevant  grade  cohort  data  appearing  lu  the  E  T  S 

1.-J3  of  the  E.T.S.  study.  Include<l  for  pun'o.ses  of  reference  and  corrobonit  m 
are  the  .sources  of  the  data  appearing  In  Charts  I  &  II.  ThrcPT  sco^^  reS>rtM 
are  niw  score-s.  while  those  reiK.rted  for  the  STEP  am  SCAT  tesJTare^n^ 
scores,  referred  to  In  the  E.T.S.  study  as  converted  score!  are  scale 
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CHART  l.-MEAN  TEST  SCORES  FOR  NEGRO  GRADE  COHORTS 


1967 

1968 

1969 

Grade  I -Cooperative  prinury  test  (CPf)  of  li$tinin|...»  

21.3 

21.3 

22.1 

1967 

1968 

1969 

Grade  3-CPT  tests  of  : 

Word  aniiysis.  1 . .  .>•.'-'.  .>>  .           ->  - -> -'-1-  <->  -  -  -  -  -  ->  -  ■ 

Writing  skiiis  l"  ■  J  J  "-i- 

Mathematics.. .-.w.v. .  .>-. .  ->                -      -  ->  -» - 
Writini  skills  2  » .>..... . . . .  -> .  .............>. . . . 

28.5 
39.2 
22.6 
13.2 
25.8 
17.0 

29.9 
41.0 
23.2 
13.5 
26.9 
18.1 

29.0 
38.8 
22.1 
12.6 
27.0 
16.4 

1967 

1968 

1969 

1970 

Grades  4  and  8: 

SCAT  verbal: 

......  233.9 

233. 

233.5 

233.4 

».»>.  258.8 

258.0 

£56.5 

255.6 

STEP  mathematics: 

......  2'».8 

234.4 

234.0 

233.8 

:....^V         ?*J  : 

253.9 

253.0 

252.9 

SCAT  quantluKw:'' 

......  240.6 

241.6 

241.1 

242.6 

264.5 

263.1 

261.7 

260.9 

STEP  'readVni:'  "  " ' 

.......  25C.0 

235.6 

235.4 

235.4 

...:.;>  264.0 

262.3 

260.7 

260.8 

STEPIi^'nini-  ^  ^ 

......  248.5 

249.9 

247.8 

249.0 

::.::;.»  271.8 

271.4 

268.6 

269.2 

STEP  wrl'tini:  " '  

.......  235.1 

235.1 

234.4 

234.1 

....;.>,  261.9 

459.2 

257.9 

258.3 

STEP  science:' 

.......  236.7 

235.7 

234.8 

234.6 

:.  257.9 

257.3 

257.0 

254.7 

STEPsoclal  studies: 

......  235.0 

233.9 

233.6 

233.9 

;.>.;..  255.4 

254.6 

252.8 

253.2 

Grades5jBlVndy:'  "  " 

STEP  readini: 

......  242.0 

242.5  ..... 

250.8 

249.3 

"  "249.*i'!;!I 

259.2 

256.8 

252.8 

STEPmathematics:"'" 

.......  237.7 

238.6  .... 

243.0 

240.5 

*246.'6'"w! 

250.6 

250.5 

248.3 

''248!6 

CHART  1  l.-MEAN  TEST  SCORES  FOR  WHITE  GRADE  COHORTS 

1967 

1968 

1969 

Grade  1— Cooperative  primary  test  (CPT)  of  litteniiif .  ..>... 

28.8 

29.5 

29.4 

1967 

1968 

1969 

Grade  3— CPT  tests  of: 

Listenini . . .  .-.-.x, ... .i....^. . . .      .-»:.:.'.>  .»>»  .> 
Word  analnis. .  -        . . .v.-. .-. . . . 

RMdini          .: .  .  .    .  .  .  .  .  . I.  .> .  - .:.  ->  .>  .  -.- . . . 

ritinc  skills  1 . . . ... . . . . ..... . ...... . .  .> . . . . .    . . . . 

Mathem^ics  .      .        ... .-. ... ... .  .     . . .-. 

Writini  skills  2. .  ;;.>::.  ^.^.> .:.  ^.r^x-       ->  .>x-  -  - 

36.9 

.........  51.2 

34.4 

17.6 
36.5 
24.4 

37.4 
51.5 
34.2 
17.4 
36.5 
24.1 

36.8 
SO.  4 
33.2 
17.0 
37.2 
23.3 

ERIC 
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1967  1968  1969  1970 


Grades  4  and  8: 
SCAT  vtrbal: 


4.....:..:.................,.....,,,......,....^^^^  246.0  246.5  245.3  246.3 

4. -..<..:.:..x..,v..-...w......-.......>.:  249. 1  248.2  247.8  249  2 

244.7  244.6  243.7  243  6 

«  271.8  271.7  270:6  m.S 


STEP  ftading: 


4.....:..:........-..,..............-.-.,.,.....,.,,.  252.8  251.9  251.0  252  5 

«   286.2  286.5  05.5  286:1 


STEPhsttning: 


STEP  wribng: 


STEP  mathtmatics: 

5. 


4 , , . .  .> ,  .> . .  - . .  -x-  -  -> .»,.-  - — -> .  -  .»> .»  265. 6  265. 2  265. 0  264  9 
 .                   289.9           290.8           fSis  m.7 


A...^^^.^.^..:,....^:..^.,..^^^^:^.,^  249.2  248.9  247.7  247  7 

SrJi^ ^                          »>-  282.3  282.3  281.6  28212 

4....^.:.^..:.,.,..,........,..^^..  252.7  252.0  250.8  249.6 

STE^i^alluid^:'---^-------  ''''  ''''  ^74.4  273.5 

4.. 246.1  245.2  244.2  244.3 

Grades  5\^Sd7r--^-^-—  ---^  '''''  274.0 

STEP  raading: 

5_...^..,..  .>^.>..^>.o^>..:...,,..:..:.,....,.  262.0  260.9  

6,,..>  270.4  271.2  270.4 

-   28:.7  278.6  277.3  277.8 

2d3.0  252.4 


6 . . I : ; ;  259!  0       257;  1 


7. 


257.2 


266.7  265.9  265.0  """"263.9 


Comparing  the  1968  Negro  grade  cohort  data  at  the  elementary  school  level 
(grades  1-5)  with  the  corresponding  data  for  the  baseline  year  of  196T,  one  notes 
that  reported  mean  scores  were  unchanged  on  the  one  test  given  at  the  first  grade 
level ;  advanced  In  6  Instances  at  the  third  grade  level ;  advanced  In  3  instances 
depressed  lu  8  Instances,  and  unchanged  in  2  instances  at  the  fourth  grade  level  • 
and  advanced  In  2  instances  at  the  fifth  grade  level.  Thus,  In  the  elementary 
schools  In  1968.  the  average  scores  of  Negro  students  may  be  seen  to  have  In- 
creased on  11  subtests,  declined  on  3  subtests,  and  remained  unchanged  on  3 
subtests  relative,  to  the  preceding  year's  scores,  establishing  a  pattern  of  gain 
for  Negro  elementary  school  pupils  after  one  year  of  desegregation. 

In  the  middle  schools,  mean  scores  for  1968  Negro  cohorts,  when  compared 
to  1967  scores,  declined  In  2  Instances  at  the  6th  grade  level ;  declined  in  2  in- 
fljtances  at  the  7th  grade  level ;  and  declined  In  8  instances  at  the  8th  grade  level 
With  scores  depressed  In  all  12  cases  reported,  an  undeviating  pattern  of  decline 
in  the  scholastic  performance  of  Negro  middle  school  pupils  after  one  year  of 
desegregation  was  manifested.  ^  ^cur  ui 

Viewing  the  available  1968  Negro  grade  cohort  data  over  all  grade  levels  1-8 
one  finds  mean  scores  to  have  advanced  In  11  cases,  declined  in  15  cases'  and 
remained  unchanged  In  3  cases,  relative  to  the  scores  of  the  baseline  year  1967. 
Thus,  for  District  66  as  a  whole,  one  could  not  speak  of  either  an  advance  or  de- 
cline in  Negro  achievement  after  one  year  of  desegregation. 

Comparing  the  1968  white  grade  cohort  data  at  the  elementary  school  level  with 
the  cor.-espondlng  data  for  1967.  one  notes  that  reported  mean  scores  rose  on  the 
one  test  given  in  first  grade;  rose  in  2  instances,  declined  In  3  instances  and  re- 
ma  nPd  unchanged  In  1  Istance  at  the  3rd  grade  level;  rose  in  l  instance  and 
declined  In  7  Instances  at  the  4th  grade  level ;  and  declined  In  2  instances  at  the 
5th  grade  level.  Thus,  in  the  elementary  schools  in  1968,  the  average  scores  of 
white  students  may  be  seen  to  have  increased  in  4  instances,  declined  in  12  in- 
stances, and  remained  unchanged  in  1  instance  relative  to  the  precedinir  vear*a 
scores,  establishing  a  pattern  of  decline  for  white  elementary  school  ouolls  after 
one  year  of  desegregation.  fupho 
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In  the  middle  schools,  mean  scores  for  1968  white  grade  cohorts,  when  com- 
pared to  1967  scores,  rose  in  1  instance  and  declined  in  1  instance  at  the  6th  grade 
ierei ;  declined  in  2  instances  at  the  7th  grade  ievei ;  and  advanced  in  2  instances 
declined  in  5  instances,  and  remained  unchanged  in  1  instance  at  the  8th  grade 
level.  With  scores  ndviinced  on  3  subtests,  depressed  on  8  subtests,  and  nnchanged 
on  1  subtest,  a  pattern  of  decline  was  evident  for  white  middle  school  students 
after  one  year  of  desegregation. 

Viewing  the  available  1968  white  grade  cohort  data  over  all  grade  ievels,  1-8, 
one  finds  mean  scores  to  have  advanced  on  7  subtests,  declined  on  20  subtests, 
and  remained  unchanged  on  2  subtests.  Thus,  for  District  65  as  a  whole,  a  pat- 
tern of  decline  in  the  scholastic  performance  of  white  students  was  evident  after 
one  year  of  desegregation. 

Comparing  the  1969  Negro  grade  cohort  data  at  the  elementary  school  level 
with  the  corresponding  data  for  the  i>aseiine  .vear  of  1967.  one  notes  that  reported 
mean  scores  advanced  on  the  one  test  given  at  the  first  grade  level :  advanced 
in  2  instances  and  declined  in  4  in*<tances  at  the  3rd  grade  level :  and  advanced 
in  2  instances  and  declined  in  6  instances  at  the  4th  grade  level.  Thus»  according 
to  the  data  provided  by  the  E.T.S.  study  for  Negro  .scholastic  performance  at  the 
elementary  school  ievei  in  1009.  the  average  .scores  of  Negro  students  may  be 
seen  to  have  increased  on  5  subtests  and  declined  on  10  subtests  relative  to  the 
ba.seline  year  of  1967.  establishing  a  pattern  of  achievement  decline  for  Negro 
elementary  school  pupils  after  two  years  of  desegregation. 

In  the  middle  schools,  mean  scores  for  1969  Negro  grade  cohorts,  when  com- 
pared to  1967  .score.s,  declined  in  2  in.stances  at  the  6th  grade  level:  declined  in 
2  instances  at  the  7th  grade  level:  and  declined  in  8  iastances  at  the  8th  grade 
level.  With  scores  depressed  in  all  12  cases  reported,  an  underlying  pattern  of 
decline  in  tiie  scholastic  performance  of  Negro  middle  sciiool  pupils  after  two 
yenrs  of  desegregation  was  manifested. 

Viewing  the  1969  Negro  grade  cohort  data  over  all  grade  levels  for  which  such 
data  was  available,  one  finds  mean  scores  to  have  advanced  on  5  subtests  and 
declined  on  22  subtests  relative  to  the  baseline  year  of  1967,  establishing  a  pat- 
tern of  decline  in  the  scholastic  performance  of  Nejrro  students  in  District  65 
after  two  years  of  desegregation. 

Comparing  the  1969  white  grade  cohort  data  at  the  elementary  school  level 
with  the  corresponding  data  for  the  baseline  year  of  l!^7,  one  notes  that  re- 
ported mean  scores  advanced  on  the  one  test  given  at  the  first  grade  level ;  ad- 
vanced in  1  instance  and  declined  in  5  instances  at  tiie  3rd  grade  level;  and 
declined  in  8  instances  at  the  4th  grade  level.  Thus,  according  to  the  data  pro- 
vided by  the  E.T.S.  study  for  white  scholastic  performance  at  the  elementary 
scnool  level  in  1969,  the  average  scores  of  white  students  may  be  seen  to  have 
advanced  on  2  subtests*  and  declined  on  13  subtests  relative  to  the  baseliue  year 
of  1907.  estjihlishing  a  pattern  of  decline  in  scholastic  i>erformance  for  wbite  ele- 
mentary school  pupils  after  two  years  of  desegregation. 

In  the  middle  schools,  mean  scores  for  1969  white  grade  cohorts,  when  com- 
pared to  1967  scores,  declined  in  1  instance  and  remained  unchanged  in  1  in- 
stance at  the  6th  grade  level :  declined  in  2  instances  at  the  7th  grade  level ;  and 
declined  in  8  instances  at  tiie  8tii  grade  level.  With  scores  depressed  on  11  sub- 
tests and  unchanged  on  one  relative  to  the  baseline  year  of  1967.  there  was 
estnbii.shed  a  pattern  of  decline  in  the  achievement  of  white  middle  school  pui^iis 
after  two  years  of  desegregation. 

Viewing  the  1969  white  grade  cohort  data  over  all  grade  levels  for  which  such 
data  was  available,  one  finds  mean  scores  to  have  advanced  on  2  subtest^!,  de- 
clined on  24.  and  remained  unchanged  on  one  relative  to  tiie  baseline  year  of 
1967.  establishing  a  pattern  of  decline  in  the  achievement  of  white  students  after 
lr:o  years  of  de,scgregation. 

The  E.T.S.  study  provided  1970  grade  cohort  data  at  grades  4,  7,  and  8.  Com- 
paring the  1970  Negro  grade  cohort  data  available  with  the  corresnonding  dnta 
for  1967.  one  notes  that  metin  scores  advanced  in  2  instances,  declined  in  5  in- 
stances nnd  remained  unchanged  in  1  instance  at  the  4th  grade  level :  declined  in 
2  instances  at  the  7th  grade  level ;  and  declined  in  8  instances  at  the  «th  grade 
level.  Overall,  reported  Negro  scores  for  1970.  relative  to  those  for  1967,  were 
advanced  on  2  subtests,  depressed  on  16.  and  unchanged  on  one.  indicative  of  a 
pattern  of  decline  in  the  achievement  of  Negro  students  in  District  65  after  3 
years  of  desegregation. 

Comparing  the  1970  white  grade  cohort  data  available  with  the  corre.spond- 
ing  data  for  1967,  one  notes  that  mean  scores  advanced  in  2  instances  and  de- 
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dined  in  6  at  the  4th  grade  level ;  declined  in  2  instances  at  the  7tli  grade  level ; 
and  advanced  in  1  instance  and  declined  in  7  instances  at  the  8th  grade  level! 
Overall,  reported  white  scores  for  1970,  relative  to  those  for  1907,  were  advanced 
on  3  subtests  and  depressed  on  15,  indicative  of  a  pattern  of  decline  in  the 
achievement  of  white  students  in  District  65  after  3  years  of  desegregation. 

It  should  be  noted  that  1970  fourth  grade  cohorts  consisted  of  .students  who 
were  first  graders  at  the  commencement  of  desegregation  and  thus  schooled 
entirely  in  integrated  settings.  Their  reported  achievement  levels  do  not  supi>ort 
the  proposition  that  desegregation  will  boast  minority  achievement  if  under- 
taken at  the  start  of  schooling.  Compared  to  the  fourth  graders  of  1907,  whose 
education  up  to  this  time  had  been  conducted  in  racially  imbalanced  schools, 
mean  scores  for  fourth  grade  Negro  cohorts  in  1970  were  advanced  in  2  instances, 
depressed  in  5,  and  unchanged  in  1.  Mean  scores  for  fourth  grade  white  cohorts 
in  1970,  relative  to  those  of  1967,  had  advanced  in  2  instances  and  declined  in 
6  instances. 

On  the  basis  of  the  preceding  analyses  of  the  grade  cohort  data  provided  in 
the  E.T.S.  study,  it  is  apparent  that,  with  the  exception  of  Negro  elementary 
.school  pupils  after  the  first  year  of  integration,  average  achievement  levels  since 
desegregation  have  been,  on  the  vast  majority  of  tests,  lower  for  white  and 
Negro  students  in  both  the  elementary  and  middle  schools  of  District  65  than 
they  were  at  the  outset  Statements  in  the  E.T.S.  study  asserting  stability  of 
white  achievement  levels  and  slight  advances  in  Negro  achievement  levels  in 
most  subject  areas  in  District  65  elementary  schools  since  desegregation,  .such 
as  those  cited  on  pages  8  and  9  of  this  paper,  are  not  simply  unsupported  by  the 
data  presented  in  the  study  itself,  but  actually  run  counter  to  it 

As  a  postscript  to  what  has  thus  far  been  an  assessment  of  post-integration 
ncademic  achievement,  it  should  be  noted  that,  according  to  passages  of  summary 
on  pages  4  and  110  of  the  E.T.S.  study,  Negro  students  transferred  from  segre- 
gated to  mnjority-white  schools  exhibited  a  decline  in  academic  self  concept  The 
only  other  changes  in  attitnde-relate<l  indices  which  are  reported  here  involved 
teacher  imrceptions :  "there  were,"  after  desegregation,  "more  psychological  re- 
fcnnls  for  Mack  boys,  und  more  written  c(Mnineut.»<  ot  mixed  nature  instead  of 
f.-ivorable  ones  for  black  girls.**  (pp.  4, 110) 

We  have  attached  three  press  accounts  of  the  RT.S.  study  and  its  findings. 
That  of  the  '^Chicago  Tribune"  emphasizes  the  silightneas  of  the  gains  recorded 
at  the  elementary  level  and  is  the  only  one  to  note  declines  in  white  achieve- 
ment in  the  middle  .schools,  while  citing  the  E.T.S.  study  as  maintaining  that  the 
integration  program  has  had.  overall,  no  effect  on  whites.  The  account  in  the 
"New  York  Times.'*  wldle  headlined  to  indicate  that  Negroes  have  made  gains, 
reveals  tbat  the  gains  made  were  slight  and  that  racial  achievement  disparities 
remained.  It  contains  a  reference  to  gains  in  reading  for  3rd  grade  Negro  stu- 
dents which  is  erroneous,  being  ccmtrary  to  the  data  presented  in  the  E.T.S. 
study.  In  terms  of  its  general  tone,  it  appears  to  i)ortray  the  consequences  of  de- 
segregation in  Evanston  more  positively  than  does  the  article  appearing  in  the 
"Chicago  Tribune."  The  account  api)earing  in  the  "San  Francisco  Sundav  Ex- 
aminer and  Chronicle*'  is  far  more  iK>sitive  about  the  consequences  of  desegrega- 
tion than  cither  of  the  r»thers.  The  only  negative  connotation  is  menti(m  of  the 
persistence  of  a  wide  achievement  gap.  The  basis  for  such  statements  as  "white 
3rd  graders  scored  50.2  i)ercent  higher  than  blacks  in  reading",  and  "both  white 
and  black  students*  scores  rose  but  the  black  pupils*  scores  rose  more  than  the 
white  pupils*  scores,  narrowing  the  gap,"  is  not  known  to  us. 

All  three  press  accounts  portray  a  pattern  of  advance,  however  .slight,  in  Negro 
achievement  levels,  coupled  with  the  maintenance  of  acliievement  levels  for  white 
students,  in  District  65  elementary  schools  since  desegregation.  Tn  each  instance, 
reputed  gains  at  the  3rd  grade  level  in  one  or  two  tests  are  cited  as  indicative  of 
a  general  pattern.  The  citations  made  by  the  ''New  York  Times'*  and  "San  Fran- 
cisi'o  Sunday  Examiner  and  Chronicle"  are  contrary  to  the  data  presented  in 
E.T.S.  study..  All  three  artich^  reported  that  Negroes  who  were  bused  to  their 
new  schools  achieved  at  greater  rates  than  those  who  transferred  I)y  walking,  a 
finding  of  dubious  educational  significance,  while  none  reported  the  finding  that 
the  liighest  rates  of  growth  were  recorded  by  Negro  students  who  were  integrat^ed 
prior  to  district-wide  desegregation  and  continued  to  attend  their  neighborhood 
schools. 

Mr,  MARriiKscnr.  Thank  yoiu  me  cite  another  paradox,  Prior  to 
implementation  of  forced  busing,  ESEA-title  I  compensatory  educa- 
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tion  funds,  although  limited,  were  at  least  concentrated  in  Pasadena 
schools  attended  by  the  large  majority  of  children  qualifying  for  such, 
help.  Now,  children  who  would  otherwise  qualify  are  literally  dis- 
tributed all  over  the  school  system  and  they  cannot  all  be  reached. 

The  district  is  now  considering  the  need  to  eliminate  all  ESEA- 
title  I  funding  from  fourth  to  sixth  grades  for  the  coming  year  in  order 
to  reach  a  greater  portion  of  eligible  children  at  the  K-3  level. 

In  considering  the  course  of  future  action,  the  Congress  cannot 
Ignore  the  strong  and  articulate  black  voices  being  raised  against 
forced  busing,  as  most  recently  exemplifi'^d  by  the  sharply  worded 
antibusing  resolutions  which  came  from  the  recent  Gary,  Ind.,  black 
political  convention. 

As  previously  mentioned,  I  bring  with  me  today,  statements  from 
two  black  leaders  of  the  Pasadena  community  which  I  submit  for  the 
record  as  exhibit  C  and  exhibit  D.  The  first  is  from  Lawnie  H.  Taylor, 
president  of  Parents  in  Support  of  Concerned  Students  of  the  Pasa- 
dena Unified  School  District,  an  all  black  group  that  recently  received 
\m  j^^^"^®^^  ^^^"^  ^  establish  a  special  education  program  for  black 
children  outside  the  public  school  system  to  foster  black  cultur.il  aware- 
ness and  self-pnde.  Mr.  Taylor  is  also  president  of  the  Pasadena  Eagle, 
the  community's  only  black  newspaper. 

Mr.  HuNGATE.  Without  objection,  exhibits  C  and  D  will  be  accepted. 

(Exhibits  C  and  D  follow :)  ^ 


ExHiBrr  C 


Pabents  in  Support  of  Concerned  Studknts 
OP  THE  Pasadena  Unified  School  District, 
T,  o  TT  «  Pasadena,  Calif,,  April  13, 1972, 

U.S.  House  of  Representatives, 

Judiciary  Committee,  Rayhum  House  Ojjlce  Building,  Washington,  D,C, 

Gentlemen  :  Recently,  a  CBS  nationally  telecast  documentary  on  bussing  in- 
terviewed parents  and  public  school  officials  in  Richmond,  Virginia  and  two 
northern  cities,  one  of  which  was  Pasadena,  California.  As  you  know,  since  Sep- 
temher  1970  Pasadena  has  operated  with  a  desegregation  plan  designed  to  comply 
with  a  court  order  which  forbids  in  any  schod  that  a  student  population  of  any 
single  minority  group  shall  constitute  the  majority.  This  means  that  the  only 
ethnic  group  which  is  permitted  to  exist  as  a  majority  in  Pasadena  schools  is  that 
comprised  of  White  children. 

Pasadena  has  probahly  become  the  foremost  example  of  busaing-to-achieve- 
racial-balance  as  the  means  toward  equal  educational  opportunity  for  all  chil- 
dren. Some  insight  into  the  success  of  this  program  wa;)  the  purpose  of  the  CBS 
documentary.  However,  although  in  Pasadena,  CBS  aired  both  pro-bussing  and 
anri-bussing  sentiments,  the  only  views  revealed  from  the  Black  community  were 
those  of  bussing  advocates.  It  should  be  noted  that  during  the  taping  of  the  CBS 
telecast  others  in  the  Black  community,  who  are  critically  opposed  to  the  concept 
that  Black  children  will  obtain  an  equal  opportunity  by  racial  balancing,  were 
also  interviewed.  I  am  one  of  those  with  whom  the  CBS  commentator  and  crew 
f^^^     /^^"^  filming  time.  Not  one  word  of  my  comments  was  used 

Jn  the  finished  documentary.  At  least  one  other  of  anti-hussing  senUment  and  also 
a  ^kesnian  of  Pasadena's  Black  community  had  the  same  experience. 
^/^^^  recounting  the  CB8  episode  is  not  meant  as  a  criticism 

UlSlzr  ?>one  hut  rather  of  a  general  attitude  in  this  country  which  seems  to 
assume  that  Black  parents  are  In  concerted  support  of  ethnic  balancing  such 
as  being  practiced  in  Pasadena.  Oddly  enough,  the  opinions  of  Whites  are 
sought  more  frequently  than  those  of  Blacks  although  the  whole  idea  was  con- 
cerned with  the  educational  opportunity  of  Black  and  other  minoritv  group 
children.  It  was  no  sunrise  to  me  that  the  recent  convention  in  Gary,  Indiana 
expressed  a  8han>ly-worded  anti-bualng  opinion.  Blacks  of  various  political 
persuasions  and  socio^onomic  groupings  are  showing  increasing  disfavor  with 
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i^^l^  balanclug  as  the  only  approach  to  eradicating  the  disparity  between 

distinction  to  allow  for  a  few  good  scbools  in  the  South  even  though  They  have 
been  segregated  On  the  other  hand  we  support  the  concept  of  the  predominately 
Black  community  school.  There  is  a  vast  difference  between  a  Black  school 

tTtWs  sub/^TslS^  ^  ^^"'^  ^^^^^  ^ 

For  the  moment  allow  me  to  discuss  some  background  material.  I  wish  to 
refer  you  to  a  description  of  an  altemaUve  community  school  concept  designed 
for  Black  students  and  called  Uie  Black  Cultural  Center  of  Pasadena  which  1  was 
pleased  to  have  introduced  into  the  HEARINGS  before  the  SELECT  COMMIT- 
^T?^^?r?^?.^^"^^^  KDUCATIONAL  OPPORTUNITY  of  the 

•  ^^'V^'^^^^*       session  on  Equal  Educational  Opportunity,  part  6— 

IdiLial  Imlmlance  in  Urban  Schools,  Washington,  D.O.,  September  15  and  22. 1970 
(pajres  Sim-^2m)  Three  of  the  live-member  Pasadena  school  board  have  stated 
their  supiwrt  of  this  concept  at  a  public  meeting  on  November  23,  im  Letters 
in  support  of  miuest  for  :unds  to  assist  the  development  of  the  Black  Cultural 
Center  concept  have  been  issued  from  the  office  of  the  City  Manager 

Ineludeil  in  the  document  is  a  projecUou  of  ethnic  enrollment  in  Pasadena 
Which  predict.s  a  majority  of  minc^rity  group  students  by  September  1972  a& 

Mo^^ihTl^oM'^*?'"^''/'^  ^''^'"^        "       happened,  as  of 

March  7,  1972  the  Los  Angeles  Times  reported  the  cross-over  to  50.3%  minority 
in  Pasadena  schools.  uxiuvjuvy 

Throughoiit  the  document  an  emphasis  on  the  poor  quality  of  education  in 
Pasadena  schools  is  described.  This  was  later  verified  in  an  evaluation  rep^irt 
of  the  Pa.-^dena  sch(K)ls  K.S.K.A.,  TMtle  I  program  for  low-achieving  target  area 
(minority)  children  date^i  July,  lOn.  The  report  was  compiled  from  thv  data  by 
n  team  of  impartial  mem»)ers  of  the  staff  of  Occidental  College  (Los  Angeles) 
who  smnniarized  the  results:  ^^n^^i^^} 

•Therefore,  it  is  questionable  whether  there  is  any  clear  evidence  that  the 
comnensatory  e<hication  program,  per  s?e,  was  consistentlv  superior  to  the  .stand- 
ard programs  utilized  by  the  Pasadena  School  District.'* 

That  was  July  1071  at  the  conclusion  of  the  first  year  of  busing  to  achieve 
racial  balam-e.  Now,  on  Mnrch  1.5.  1972  near  the  conclusion  of  the  second  vear 
of  businpr.  the  I^s  Angeles  Times  reported  that  Pasadena  pupils  tested  below 
U.o.  and  State  academic  levels. 

As  a  further  note  on  the  quality  level  of  education  in  Pasadena's  public  .schools. 
I  would  like  to  relate  a  personal  experience:  My  daughter  is  seven  vears  old. 
Since  years  of  age,  she  had  attended  a  private  school.  In  May  1971,  she  was 
given  a  Stanford  Achievement  Test  on  which  she  scored  3.6  in  reading  compre- 
hension and  4.5  in  mathematical  computation.  Tliat  means  3rd  grade.  Cth  month 
and  4th  grade,  5th  month,  resi»ectJvely.  She  entered  public  sch(H»l  in  Septemlier 
19(1.  at  n  third  grade  level.  After  four  months,  I  decided  to  have  her  tested  again 
at  a  1  )cnl  private  school.  Her  Stanford  Achievement  scores  were  then  3  9  reading 
compi-ehension,  2.4  mathematical  computation,  a  gain  of  onlv  3  months  in  the 
former  and  a  loss  of  2  years  in  the  latter !  Incidentally,  my  daughter  attends  the 
very  same  elementar>-  school  that  CBS  usecl  in  its  documentary  as  an  example 
of  tJie  Pnsadena  Plan  at  work ! 

Busing,  together  with  the  present  day  theme  of  human  dignity  and  cmifirma- 
tlon  of  ones  ethnic  identity,  in  addition  to  administrators,  teachers,  ami  curric- 
ulums  which  have  yet  to  respond  to  the  modern  day  trends  in  s(»cinl  develop- 
ment  all  ndd  up  to  one  inevitable  result.  .  .  .  Polarization,  with  its  varving 
degrees  of  conflict,  dissention,  dissatisfaction,  fear,  and  hate.  This  was  predicted 
for  Pasadena  by  the  aforementlone<l  document  as  well  as  my  earlier  statetuent 
which  appeared  in  the  March  9,  1970  issue  of  Time  Magazine,  months  before 
busing  began  in  Pasadena.  The  fact  Is,  polarization  is  now  a  growing  threat  on 
Pasadena's  Reoomlary  school  campuses  after  nearly  two  years  of  busing  as  polar- 
ization has  become  a  serious  condition  on  Berkeley's  secondary  school  campuseii 
after  nearly  four  years  of  busing. 

With  that  background  information,  I  wish  to  return  to  the  subject  which  I 
aef erred. 

It  18  absolutely  false  to  assume  that  a  school  which  offers  an  educational  op. 
portunlty  for  Wliite  children  must  automatically  offer  an  equal  opportunity  for 
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Black  children.  Iftls  erroneous  premise  is  a  fundamenhil  cause  of  the  fnist rated 
failires  to  achieve  equal  opportunity  for  all  in  our  public  schools  today.  Even 
more,  it  is  tragic  because  there  is  a  solution  and,  in  principle,  the  solution  is 
rather  simple  to  understand.  That  is.  it  is  simple  whenever  we  are  vvillinK  to 
come  to  grips  with  the  realities  of  life  and  broaden  our  scope  and  i)erspectjve. 

First,  we  uiust  understand  what  we  mean  when  we  say  Mntegnition'  and  to. ac- 
complish this  we  must  with  a  kind  of  abandon  release  ourselves  from  our  pre- 
conceived notions.  Too  umny  intellectuals  and  civil  rights  people  have  advocated 
assimilation  in  the  nauie  of  integration.  Many  of  us  Blacks  in  this  country  (and 
the  number  is  increasing  rapidly)  are  really  opposing  assimilation  as  being 
detrimental  as  segregation  to  Black  people.  And,  I  might  add.  assimilation  is 
detrimental  to  this  nation  because  it  inevitably  breeds  p(»larization.  But,  we  do 
not  oppose  integration  when  a  i)€er  relationship  is  meant.  However,  peer  rela- 
tionship develops  out  of  self-determination,  self-help  attitudes  firmly  grounded 
in  proVi)  cultural  identity.  So,  the  following  conditions  is  what  I  mean  by  broad- 
ening our  scoiH?  and  perspective : 

I.  Self-determi nation — i>eer  relation — integration 

II.  Assimilation — polarization 

III.  Discrimination — segregation 

Kor  the  most  part  we  are  in  condition  III.  We  think  we  art*  striving  for  condi- 
tion 1  when  actually  we  are  moving  head-long  towards  condition  II. 

It  is  just  that  simple.  Now,  with  this  set  of  definitions  let  us  take  a  fre.sh 
look  at  onr  children  and  their  educati(»n.  Consider  the  following : 

Too  common  is  the  belief  that  educational  achievement  is  synonymous  with 
.skills  achievement,  i.e..  reading,  writing,  mathematics,  etc.  It  has  been  usually 
assumed  that  if  a  Bbick  child  learns  to  read,  write,  and  cipher  with  the  same 
degree  of  accomplishment  as  his  White  classmate,  then  the  Black  child  has  been 
afforde<l  an  equal  educational  opportunity.  Notwithstanding  the  conditionality 
of  the  .statement,  it  is  also  a  fallacy.  An  equal  educational  opimrtunity  must 
consist  of  the  same  two  major  educational  components  that  is  generally  avail- 
able U)  every  ^^^^te  child,  namely.,  (1>  academic  (skills)  achievement  and.  (2) 
cultural  development.  Ciilture  is  a  way  of  doing,  and  looking  at  things  peculiar 
t/>  a  particular  people.  \Vitbo\il  a  culture  there  is  no  system  of  values  and  with- 
out a  value  system  there  is  no  identity,  group  character,  self-prid^-  and  self- 
actualization,  in  short,  there  is  none  of  the  foundation  and  guide-lines  from 
which  m(»tivation  springs.  For  the  Anglo  child  the.«?e  ingre<lients  have  always 
been  stnictured  into  the  public  schools,  i.e..  our  schools  are  'Anglo-oritnted'.  For 
the  Black  child  who  has  no  alternative  but  to  attend  Anglo*oriented  schools, 
his  opportunity  for  cultjiral  development  is  essentially  nil  and  he  can  he  ex- 
pectt^l  to  grow  up  primarily  as  a  non-achiever.  Even  when  he  succeeds  in  skills 
achievement,  it  is  generally  witl»out  the  inner  drive  and  confideace  as  an  adult  to 
strive  to  the  same  heights  of  accomplishment  as  his  Whit^*  counteri)art. 

The  failure  of  our  schools  to  provide  minority  group  children  with  the  essen- 
tials of  cultural  development  is  the  rea.son  why  various  ethnic  and  religious 
groups  seek  to  provide  their  own  education  environment.  Hence  we  have  ac- 
cepte<l  for  a  long  time  in  this  nation  the  important  role  of  cultural  schools,  paro- 
chial schm)ls.  etc. 

Strangely,  however,  the  people  of  this  nation,  including  Blacks  themselves, 
have  been  systematically  conditioned  to  ignore  any  aspect  of  cultural  integrity 
as  it  might  apply  to  Black  America.  It  has  been  tacitly  as.mmie<l  that  African 
heritiige  has  been  lost  to  the  Black  American  and  that  he  would  eventually  assim- 
ilate into  the  culture  of  White  Ameri'^a.  I  can  assure  you  that  it  is  false  to 
assume  that  our  African  heritage  is  lost  because  it  is  not  and  it  is  foolhardy 
to  strive  for  assimilation  when  integration  is  our  goal.  But  foolhanly  the  schools 
are  because  they  attempt  to  fit  all  children  into  the  fnimework  of  the  lifestyle 
or  Anglo  culture  of  the  White  child. 
Now.  the  soluticm  should  be  obvious  to  anyone  and  it  is  simple : 
Our  school  systems  must  include  alternative  academic  institutions  designed 
to  uni(|uely  and  particularly  relate  to  the  Black  student  and  his  community.,  for 
example,  such  as  descril>ed  by  the  Black  Cultural  Center  of  Pasadena  concept 
These  academic  alternatives  would  oi)€nite  as  part  of  the  local  educational 
agency,  with  participation  primarily  by  Black  studentu  who  choose  to  attend, 
either  full-time  or  moving  freely  between  the  institution  and  other  schools  of  the 
syst<»m  as  the  nee<ls  require.  Further,  these  alternative  Black  community  schocls, 
by  whatever  name.s  they  might  be  called,  will  have  the  iwtential  of  reaching 
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beyond  the  student  to  the  Black  community  which  they  would  serve  as  a  cultural 
inent*^''  ^^'P^"e      provi^le  standards  of  responsibility,  discipline,  «ind  acbieve- 

Finallj',  you  will  note  that  my  comments  have  primarily  dealt  with  educa- 
tional opportunity  and  integration  and  what  Uiese  reallv  mean  Within  this 
context,  what  about  cjuality  education?  I  leave  with  you  the  following  addendum 
to  our  enlightened  set  of  definitions : 

Equal  cultural/academic  opportunity  for  all— quality  education  for  all 

Thank  you. 

Very  truly  yours. 

liAWNiE  H.  Taylor,  President 

Exhibit  D 

I.NTEOBATION  AS  A  MATTEB  OF  PRIORITY— ECONOMICS,  Bl^SING  AND  BtHXIC 

Balancing 

The  issue  of  inteffiation,  bussing  and  ethnic  balancing  have  been  much  dis- 
cussed ni  the  rwent  past.  In  many  instances,  this  has  been  appropriate  and 
timely.  At  this  time,  however,  I  feel  that  we  must  eluuige  our  feet  from  the  road 
of  .v;ocial  action  to  the  higher  roads  of  finance  and  e^-onomic  development 

I  agree  with  the  "Country  Preacher/*  Jesse  Jackson.  The  days  of  Civil  Rights 
are  not  dead,  but  we  have  to  learn  a  new  language.  G(me  is  the  language  of 
integrating  lunch  counters  and  integrating  schools,  and  demonstrations.  Here 
tmlay.  is  the  language  of  profit  and  loss,  working  capital  ratios,  debt  leveraging, 
and  balance  sheets.  This  is  the  language  of  business— this  is  the  language  of 
Aniericji. 

Let  me  first  make  one  thing  abundantly  clear,  bn.s.sing  is  not  reallv  objection- 
able I  would  be  willing  for  my  children  to  go  to  the  tnoon,  if  it  was  neces.sa2y 
for  them  to  receive  a  quality  education. 

I  am  simply  not  convinced  that  ethnic  balancing  is  the  answer  for  quality 
<Hlucation.  1  do  not  want  to  get  hung  up  on  the  integration  Issue.  Integration  is 
not  the  issne.  I  have  no  argument  with  integration,  it  is  .something  that  will 
iiltnii  Ucly  c.»nif.  It  will  come  through  the  free  exerci.se  of  choice  bv  people  who 
desire  to  integrate  their  lives  and  efforts  with  others  who  desire  the  same 
Integration,  however,  ranks  very  low  in  my  order  of  priority. 

To  me.  integraticm  is  Intended  as  a  means  towards  and  end.  it  is  not  an  end  in 
and  of  it.self.  It  has  been  felt  that  by  assimilating  Blacks  into  the  majority 
society.  Blacks  would  be  able  to  enjoy  the  benefits  of  the  maj(»ritv  .societv  Thus 
we  wouM  g.iin  the  quality  education  that  we  neetl  and  througii  educaVion  we 
would  l>e  free. 

But.  somewhere  along  the  way,  this  myth  was  blown  apart.  Scmiewhere  alone 
nie  way,  the  real  goal  got  lost.  Integration  itself  bec»ame  tlie  goal.  With  that 
integration  really  became  syn(myinous  with  a.s.siniilation.  Blacks  were  expe<»ted 
to  liecome  as  non-Black  as  possible.  We  were  expected  to  push  for  entrance  into 
white  schoi  lH,  white  neigh borhomls,  white  churche.s.  white  businesses,  etc.  Those 
who  probe;:  for  the  development  of  Black  .schools.  Black  churches  and  Black 
bn.siiieKse.s.  were  looked  upon  as  .separatists,  or  nui.sts  or  worst. 

Let  ns  then  begin  to  look  at  the  real  i.ssues.  What  are  we  Blacks  reallv  seekiinr' 
So.  as  not  to  get  tagged  with  the  label  of  ^'.speaking  for  all  Black.s**,  let  me 
qualify  my  statements  to  .sny  that  I  am  .slK'jiking  for  some  of  ns  Blacks.  It  is  np  to 
you  who  deal  in  tho.se  kinds  of  things  to  determine  how  many.  For  another 
thing,  has  become  abniKbintly  dear.  Just  as  integration  is  not  the  real  goal,  mere 
numbers  is  not  the  real  measuring  .stick.  What  we  need  is  quality  rather  than 
quantity.  ^\  e  need  i>eople  who  understand  what  it  is  all  about  and  who  are  willing 
to  pay  the  price  to  .see  that  the  job  is  done. 

That  job,  as  I  see  it.  is  to  increa,se  the  capability  of  our  i>eople.  to  tf'ke  advan- 
tage of  the  tremendous  opportunities  that  we  now  have.  We  must  create  places  for 
our  Black  y(anigj>ters  to  go  in  this  economically  oriented  societv.  To  do  tbi.s,  we 
ought  to  use  the  be.st  vehicles  that  w  e  have  available  to  u.s. 

When  we  l(M)k  at  Busine.ss  staHstics.  our  nd.ssion  is  obviously  verr  formidable 
R<*cent  Department  of  Conuncne  .statistics  indicate  that  Blacks  own  onlv  4%  of 
the  bn.sinessrs  of  this  c(Mmtry.  The  gro.ss  sale  of  these  Black  ownwl  bu*sine.s.se8 
IK  even  worse — .scanewhere  around  1%. 

This  is  an  abominable  situati(m  when  we  realize  that  with  .$30  billion  mack 
Americnns  stand  out  as  (me  of  the  groups  with  the  highest  di.sposable  incomes  in 
the  ^^e.stern  Heini.sphere.  It  cannot  be  overemphasize<l  that  Blacks  in  America 


144S 


now  have  a  total  dlKiH)sal)le  income  that  is  about  two-thircls  the  Grojcs  National 
Product  (GXP)  of  Italy,  and  larger  than  the  GXP  of  many  African  and 
Litin  American  countries  combined. 

With  this  significant  disposable  income,  then  why  do  Blacks  not  control 
a  greater  xwrtion  of  economic  America?  The  explanation  is  simple.  The  Black 
community  is  subjected  to  a  sentripetal  force  rather  than  a  centrifugal  force. 
That  in  to  say  that  as  to  the  Black  communities  the  money  is  being  thrown  off  and 
out,  and  is  not  being  kept  in.  We  need  to  develoi)  a  centrifugal  force  which 
would  dire<»t  the  money  inward  wliere  it  can  spin  around  within  the  community 
rather  than  going  out. 

We  need  to  create  financial  empires  and  viable  financial  institutions  within 
the  Black  Community.  We  need  to  patronize  our  Black  Businesses,  make  them 
healthy  and  enable  them  to  grow.  This  will  maximize  assistances  to  the  masses 
in  the  Black  Community. 

Let  us  use  the  Black  retailer  as  an  example.  If  he  received  just  25%  of  tho 
Black  retail  dollar,  he  could  buy  in  bulk  and  merchandise  competitively.  This 
would  result  in  lower  prices  to  BlacI:  consumers.  In  addition  he  could  hire  addi- 
tional people.  And.  since  he  generaUy  employs  all  or  mostly  all  Blacks  on  his 
staff,  this  would  mean  more  jobs  and  Blacks  with  higher  rates  of  pay..  This  in 
turn  would  mean  more  money  to  }\e  redirected  back  into  the  Black  community. 

With  a  greater  deiaand  for  goods  and  services  by  the  Black  retailers,  there 
would  be  a  greater  amount  of  business  for  producers  of  these  goods  and  sen- ices. 
There  would  thus  be  leverage  for  more  Blacks  to  enter  the  manufacturing  field. 
I  could  go  on  and  on,  but  by  now  you  should  have  the  picture  clearlv  in  your 
mind. 

It  seems  to  me  then,  that  the  be.<;t  vehicles  we  have  at  hand  for  economic 
advancement  of  Black  people  are  Black  schools.  Black  churches,  and  Black 
l>nsines.ses.  As  you  may  notice,  integration  is  nowhere  mentioned  in  my  scheme 
of  thingr-:  neither  is  separatism.  I  am  merely  looking  at  things  the  way  they 
are.  and  trying  to  picture  them  as  I  woaid  like  them  to  be.  in  a  relative  order 
of  priority. 

My  first  desire  for  me.  and  for  my  people.  Is  economic  indf»i>ondeiice.  With  this 
economic  imlependence,  I  believe  I  am-  ^ther  Blacks  will  gain  that  freedom 
of  choice  that  we  desire.  This  is  the  essence  of  self  determination. 

I  am  not  preaching  .separation,  I  am  looking  at  tlie  actual  state  of  things. 
I  am  looking  at  the  tendency  of  myself  and  of  most  Blacks  with  whom  T  have 
a  great  degree  of  association.  We  are  in  the  greatest  in.stanceg  married  to 
Black  .«n'»ouses.  attend  Black  churches,  live  in  the  Black  community,  for  most 
iuHtnnces.  work  for  or  own  bnsine.<;<?es  which  are  basically  Black  supported. 

In  some  instnnces.  we  may  be  forced  into  these  situations.  That  I  do  not  think 
is  right.  However,  in  most  instances.  I  feel  that  given  a  freedom  of  choice,  our 
tendency  woidd  still  be  to  associate  Black.  But.  we  wonld  also  intecmte.  That  is. 
we  would  maintain  our  own  distinctive  ethnics  and  cultural  differences  and 
relate  to  people  of  other  ethnic  and  cultural  groups  as  peers. 

Integration,  not  assimilation,  that  is  my  message.  Economic  independence, 
that  is  my  goal. 

Henry  T.  Wn.FONo,  Chairman., 
Mr.  IVfARrmscTTT.  T  particularly  invite  the  attention  of  the  com- 
mittee to  Mr.  Taylor's  eloquent  recital  of  what  he  considers  to  be  the 
needs  of  black-student<5  as  a  "black*'  see^  these  ne'».ds.  He  also  focuses 
direotlv  on  what  is  perhaps  the  basic  fnllaev  of  the  forced  integrefration 
arfaimcnt;  that  is.  that  a  school  which  offers  an  educational  opportu- 
nity for  white  children  thereby  automatically  offers  an  equal  educa- 
tional opportunity  for  blacks. 

The  other  statement  I  brin^r  with  me  is  from  Henry  T.  Wilfon^r* 
chairman  of  the  Afro-American  T>eadership  Council  of  Pasadena.  I 
also  invite  the  attention  of  the  committee  to  Mr.  Wilfonff's  movin£r 
recital  of  wb^t  he  considers  to  be  the  relationship  of  forced  busing 
an*^  racial  balance  to  tnie  intecration. 

T  also  report  to  the  committee  the  results  of  a  most,  simiific^nt  poll 
conductexl  last  month  in  the  1^  Anp?le^,  Calif.,  School  District  which 
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provides  revealing  insight  into  the  wishes  of  certain  minority  parents 
on  the  subject  of  forced  busing.  In  sliort,  certain  scliools  in  predomi- 
nantly minority  areas  of  Los  Angeles  suffered  extensive  damage  in  last 
year  s  earthquake.  *' 

As  a  result,  some  of  theii-  buildings  have  been  declared  unsafe  with 
resulting  overcrowding  in  the  remaining  buildings.  Since  t'-.ere  are 
open  classrooms  in  predominantly  white  schools  in  other  areas  of  the 
city,  tlie  school  board  became  subject  to  intensive  pressure  to  involun- 
tai!  y  bus  clnldren  from  the  earthquaW-damaged  minoritv  schools 
to  the  predominantly  white  schools  w.tli  open  classrooms.  Those  pro- 
posing such  a  move  hoped  to  achieve  a  measure  or  forced  integration 
as  well  as  solving  the  problem  of  overcrowding  that  would  otherwise 
occur. 

Rather  than  mandate  such  a  forced  busing  prMrram.  the  Los  Angeles 
bchool  Board  decided  to  poll  affected  parents.  The  question  was  posed 
as  follows:  ' 


PURPOSE  OF  POLL 


The  closing  of  a  bunding  at  your  child's  school  will  result  in  an 
overcrowded  situation  next  school  year.  As  a  result,  you  are  being 
offered  two  options  You  may  voluntarily  ciioose  to  have  your  child 
transported  to  another  school  where  there  is  available  classroom  space, 
or  choose  to  keep  your  child  at  your  local  school  with  the  possibility  of 
double  sessions.  *  y^iuiuiy  ui 

I  want  to  liave  my  child  transported  to  another  school. 

S^^'*"*  ^°  ''''^'^  ™^  '^^'^^  transported  to  another  school. 


school. 

T  l^f  results  of  the  poll  are  summarized  in  table  III.  A  copy  of  the 
Los  Angeles  School  District  report  is  submitted  for  the  committee's 

(Table III  follows:) 

TABLE  III-RE5ULT5  OF  VOLUHURY  BUSING  PROGRAM  POLL.  LOS  ANGELES  SCHOOL  SYSTEM 
Ethnic  composition  (percent)  i 

~'                              Num*    Num-  pj^.  p„ 

Sch...n.m..  wh,..  BI.CK  sSS  "  polf^l  , ''.'1°!  "'ll^  "^o  "tl"  To' 
elementary:^ 

M        ^o;)        IJS  11?     I  'U 

unapman...   .......    64.9       .3       n  g      »q      mj  »      «i  *  .5 

Fueuroa                  1.2    i94  3         in      IS      Hi  ,f?      ?5I          ,S  78 

nJtcher  I.  :V.  . . : :      35  2         7      a  ss*  1      Ififi      i%n  'I        ?S          12      1 26  i  71 

Hooper  K . . : :  :V: '        2  V99T        1     ISS     ijf  ,  J     !?5         2      1 4  1 90 

Untershim.-::-    69:6      l}       27!          ?       2  12          «      i25  .7? 


2.1 

405 

330 

20.7 

225 

240 

13.8 

359 

334 

4.0 

604 

431 

356.1 

266 

230 

>  93. 1 

216 

.6 

742 

595 

27.1 

273 

194 

30.6 

312 

279 

2  73.1 

523 

362 

181.2 

685 

430 

2.1 

648 

572 

1.8 

833 

636 

L7 

575 

270 

3.7 

807 

346 

7.5 

913 

863 

1.1 

1.686 

903 

37.1 

1,351 

1,111 

Login  ^. 14.2  ,73.1     «?     ?2I      II  9     .5  95 


Thirty-Siithi..::;.        2   1973  r?  575  SIS      ^2?  ??;  >f  »35  i63 

.J^f^'^'--  '-^  ""J  fj?  IJ?    ,«Z  >|J  I  ;32  ;« 

Bjncrott...,.,,.,.,,    82.0      5.5  7.5  913  863        23  836  4  3  97 

Z^^--  vl\  'V,  ^]  1:51?       «|  ,{3.  \i  .5?  I 

;  ••other"  ethnic  groups  not  indicated, 
a  Schools  havini  majority  of  minority  race. 
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What  does  the  poll  tell  iis?  It  tells  us  that  in  the  schools  polled  an 
overwhelming  percentage  of  minority  parents  do  not  want  their 
children  bused  away  from  neighborhood  schools,  even  when  the  alter- 
nati\  e  may  be  double  sessions  at  their  nei^^hborhood  school. 

I  do  not  contend  thi*'  ooll  can  necessarily  be  extrajwlated  through- 
out the  country.  I  do  ^nd,  however,  that  a  significant  number  of 
minority  parents  want  .  o  part  of  forced  busing.  To  force  these 
minority  parents  to  bus  their  childi-ii  agjiinst  their  will  is  every  bit 
as  much  a  violation  of  their  rights  as  it  was  to  deny  their  children 
access  to  certain  schools  solely  because  of  their  race. 

I  wish  to  heaven  I  coufd  come  before  the  committee  with  any 
reasonable  assurance  that  I  or  anyone  else  hnve  the  answers  to  tlie 
cruel  and  frustrating  dilemma  faced  by  our  Nation  as  we  attempt 
to  bring  all  races  together  in  love  and  harmony  and  provide  each  of 
our  children  quality  education.  Thei-e  are  no  pat  answers.  Here  and 
there,  there  is  a  glimmer  of  hope. 

Massive  coini)ensatorv  education,  for  example;  community  con- 
trol of  predominantly  black  schools  where  black  needs  are  met  as 
'•blacks"  rather  than  as  whites  see  these  needs;  the  progress,  how^ever 
slow,  toward  eradicating  racism;  a  growing  coalition  of  whites, 
blacks,  and  other  minorities  coming  together  to  face  the  problems 
of  equal  opportunity  in  the  light  of  educational  and  sociological 
reality  rather  than  wishful  thinking.  All  this  and  much  more  gives 
me  great  cause  for  hope. 

What  is  needed  moi-e  than  all  else  is  the  freedom  to  try  as  many 
different  api)roaches  as  we  ran  think  of,  rho().sing  fi-oni  them  t]io«e 
which  show  most  promise.  I,  like  Senator  Ribicoff,  am  tired  of  the 
theories,  of  the  false  panaceas,  of  the  lack  of  conclusivity  and  firm 
direction  deriving  from  educators,  sociologists.  Congress,  or  the 
Couits. 

Most  of  all.  I  am  tired  of  the  McCartliy-like  tactics  of  those  who 
would  label  any  alternatives  to  forced  racial  balance  as  racist  and 
aiitibJack,  irrespective  of  the  validity  of  the  alternatives. 

With  respect  to  the  legislation  before  you,  I  favor  a  moratorium 
on  court-mandated  forced  busing  and  strongly  support  the  position 
of  the  President  as  outlined  in  his  message  of  March  17,  1072,  to  the 
Congress.  However,  while  T  am  in  sympathy  with  the  objectives  of 
the  Equal  Educational  Opportunities  Act  as  proposed  by  the  Presi- 
dent, I  do  not  agree  that  action  on  a  constitutional  amendment 
should  be  delayed. 

Likewise,  w'hile  I  am  in  sympathy  with  many  of  the  provisions 
of  Congressman  Preyer's  bill  TT.R.  18.552, 1. believe  aniendment  of  the 
Constitution  would  be  the  more  desired  and  more  effective  approach. 

r  do  not  support  the  coiistitutional  amendment  proposed  by  House 
Joint  Resolution  G20  as  presently  drafted  because  it  might  allow 
school  boards  to  deny  minority  j)ui)ils  the  oi^port unity  to  attend 
predominantly  white  schools  even  if  they  voluntary  desired  to  do  so. 
T  am  unalterably  oi)posed  to  forced  sejjregation  of  public  schools, 
and,  in  turn,  opposed  to  any  constitutional  amendment  that  even 
remotely  suggests  a  rollback  to  involuntary  segregation. 

T  would  j)roiio.«^e  instead,  a  constitutioiial  amendment  which  would 
fii^t  of  all  reiterate  clearly  the  guarantee  that  no  public  school  student 
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will  be  denied  attendance  at  a  particular  scliool  because  of  race, 
creed,  color,  or  socioeconomic  level.  Second,  the  amendment  would 
forbid  assi^mient  of  any  public  school  student  to  a  particular  school 
on  the  basis  of  race,  creed,  color,  or  socioeconomic  level  against  his 
parent's  will. 

•I  am  persuaded  such  an  agreement  would  accomplish  a  number  of 
key  objectives  that  would  bring  together  the  hearts  and  minds  of  a 
laii^  majority  of  Americans  on  this  now  divisive  issue. 

Fii-st,  the  amendment  would  clearly  and  forcibly  reiterate  the 
decision  in  Brown  that  State-inii>osed  se^i^regation  is  in  violation  of 
the  Uth  amendment.  Although  constitutional  purists  may  find  this 
trite,  I  believe  that  any  amendment  should  clearly  state  to  all  people 
we  are  i*einforcing  rather  than  rolling  back  the  guarantees  of  the 
Constitution  when  it  comes  to  equal  protection  and  equal  educational 
opportunity.  Second,  the  amendment  would  clearly  establish  that  racial 
bahvnce  per  se  is  not  constitutionally  required,  and  thus  prevent  the 
current  dichotomy  of  legal  opinion  on  tnis  question. 

Third,  the  amendment  would  permit,  and  in  my  judgment  foster, 
voluntaiy  integration  of  our  schools.  It  would 'be  impossible  for 
white  parents  to  have  their  childre-  attend  nonintegrated  schools 
so  long  as  minority  parents  decided  ij  send  their  children  to  these 
schools. 

Likewise,  white  parents  would  be  free  to  send  their  children  to 
schools  in  minority  neighborhoods  if  they  desired  to  do  so.  Fourth, 
the  amendment  would  allow  maximum  freedom  to  .school  boards 
to  develop  viable  alternatives  to  providinjr  equal  educational  op- 
portunity and  true  mtegration. 

Since  minority  parents  would  l)e  holding  the  power  to  send  their 
children  to  schools  in  white  communities  at  their  total  discretion  and 
at  the  expense  of  the  school  district,  this  safeguard  would  guarantee 
white  dominated  school  boards  could  no  longer  shrink  from  their 
responsibility  of  providing  equal  educational  opporiunity  for  all 
children.  Fifth,  because  of  its  voluntary'  nature,  the  f.roposed  amend- 
nient  would  enhance  the  only  imperative  to  which  I  would  assign  as 
high  a  priority  as  I  would  assign  to  that  of  achieving  equal  educa- 
tional opportunity — that  imperative  being  the  preservation  of  a  free 
society. 

In  the  words  of  Senator  Ribicoff.  it  is  indeed  time  to  bring  good 
commonsense  to  the  problem,  and  it  is  my  pniyer  that  the  Congress 
and  the  Xation  will  do  so.  Thank  you. 

Mr.  HrxoATE.  Thank  yon  very  much,  :Mr.  Marcheschi,  for  a  very 
com]>rehensive  and  helpful  statement.  Do  I  understand  that  you 
would  distinguish  between  desegregation  and  integration? 

Mr.  Makciiescitt.  I  l)elieve  that  what  we  have  accomplished  in 
Pasadena,  is  essentially  desegregation  at  this  point.  We  have  children 
of  all  races  in  the  same  school. 

T  think  we  are  presently  in  a  desegregated  situation.  With  i-espect 
to  integration,  I  think  I  have  to  divide  the  question  into  two  parts.  On 
one  hand,  we  are  talking  alx)ut  forced  integration  and  here  again,  we 
are  hung  up  on  terminology,  and,  on  the  other  hand,  what  I  consltler 
to  ho  natural  integration. 

I  think  ]\rr.  Taylor,  in  his  statement,  makes  a  perceptive  definition 
of  what  he  considers  true  integration  to  be,  and  that  is  the  coining 
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together  of  races  as  peers,  rather  than  attempting  to  force  integration 
by  legislation. 

I  don't  feel  we  are  going  to  ^t  there  by  legislation.  I  feel  we  can  de- 
segregate by  legislation;  that  is,  prevent  people  from  being  separated 
by  law,  but,  on  the  other  hand,  it  seems  to  me  the  woeful  evidence  is  in 
on  what  is  happening  in  school  districts  where  courts  mandate  foi-ced 
integration  of  schools. 

>Ir.  HuxoATE.  Thank  you.  That  is  helpful  testimony  hecause  we 
have  had  testimony  all  over  the  lot.  Some  would  not  distinguish  be- 
tween de  jure  and  de  facto  segregation,  and  some  would  not  distin- 
guish between  integration  and  desegregation.  You  heard  earlier  this 
morning,  the  gentleman  from  Harvard,  Dr.  Pettigrew,  who  stresses 
the  important  difference  and  distinction  between  desegregation  and 
integration. 

As  I  understand  it,  you  would  oppose  the  constitutional  amendment 
that  is  before  the  committee  now? 
Mr.  IMarciieschi.  Yes,  for  the  reasons  cited. 

Mr.  HuNOATE.  Yet  you  say  you  would  favor  a  constitutional  amend- 
ment. Do  you  have  a  form  of  an  amendment  that  you  would  favor? 

Mr.  MARCnEscHi.  Sir,  not  being  a  lawyer,  much  less  a  constitutional 
draftsman,  I  would  hope  I  have  stated  the  essence  of  the  amendment  in 
what  I  hope  to  be  clear  terms. 

However,  I  would  be  happy  to  have  someone  else  make  an  attempt 
at  it  if  that  would  be  helpful  to  the  committee. 

Mr.  HuxOATE.  Wo  frequently  find  we  agree  on  objectives,  but  when 
we  start  drafting,  we  disagree  on  what  we  have  done,  I  am  afraid. 

Mr.  Marcheschi.  I  think  the  essence  of  the  amendment,  sir,  would 
be  to  state  clearly,  that  segregated  school?  cannot  be  allowed — ^that 
State-mandated  or  State-impoied  scffregation  cannot  be  permitted. 

But,  further,  that  no  child  could  be  assigned  to  a  school  on  the 
basis  of  race  and  other  factors  that  I  have  cited  against  the  will  of  his 
parents. 

Mr.  HuNOA'.'E.  On  page  14  of  your  statement,  you  say  that  you  favor 
-a  moratorium  on  court-mandated  busing  and  strongly  support  the 
position  of  the  Prp- ident  as  outlined  in  his  Message  to  Congress.  Then, 
you  do  support  the  legislation,  I  take  it,  introduced  in  two  separate 
bills,  one  on  the  subject  of  improving  educational  opportunities,  and 
the  other  which  is  before  this  committee  relating  to  a  moratorium  on 
busing. 

Mr.  Marcheschi.  Yes:  I  support  that  legislation,  sir,  but  I  have 
great  concern  about  the  Equal  Educational  Opportunities  Act  being 
a  lastinj?  solution. 

I  believe  we  can  now  see  the  great  dichotomy  of  interpretations  on 
this  question  through  the  country.  We  are  going  50  directions  at  once, 
depending  on  where  the  court  is  located. 

The  constitutional  requirement  has  been  interpreted  differently  by 
various  courts.  In  addition  to  the  President's  legislation,  I  very 
strongly  favor  a  constitutional  amendment  which  will  make  the  ques- 
tion eminently  clear. 

Mr.  HiTXOATE.  Pages  12  and  13  of  your  statement  dealing  with  pub- 
lic opinion  polls  I  think,  will  be  a  help  to  the  committee.  Of  course, 
where  constitutional  rights  are  involved  a  majority  vote  cannot  over- 
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turn  them.  Bui  it  is  interesting  when  apparently  the  minority  is  being 
protect (>d  apiinst  son.etliing  it  doesnt  want  to  be  protected  against.  I 
think  that  is  n  helpful  presentation  that  you  bring.  If  the  moratorium 
legislatiim  should  be  passed,  in  your  juHgment,  how  would  that  im- 
prove things  ill  Pasadena? 

Ml'.  MARCHt:scin.  I  don't  believe  that  it  is  going  to  do  anything  in 
Pasadena  at  this  point.  The  moratorium  will  not  apply  to  Pasadena  as 
much  as  we  have  had  forced  busing  for  the  last  two  years  

Mr.  Huxt  ATE.  As  a  matter  of  public  policy,  you  believe  there  should 
be  

Mr.  MAncHEsrm.  I  believe  there  should  be  a  moratorium  on  forced 
busing  either  by  constitutional  amendment  or  by  legislation. 

Mr.  HrxGATC.  Thank  you,  sir,  much,  Any  questions? 

Mr.  McCuLTX)CH.  I  would  like  to  ask  the  gentleman  a  question.  How 
long  h')ve  you  lived  in  Pasadena? 

Mr.  Makcheschi.  I  have  lived  in  Pasadena  approximately  15  years. 

Mr.  McCullocii.  How  long  have  you  been  interested  in  the  school 
problems  there? 

Mr.  IMARCirescnr.  I  have  been  interested  in  the  school  problems  for 
approximately  the  last  3  years. 

Mr.  McCuMX)CH.  Do  you  think  there  has  l>een  a  reasonable  solution 
to  your  school  problems  since  you  have  been  there  ? 

Mr.  Makcheschi.  No ;  I  don't  think  so. 

Mr.  McCuLLoCH.  What  have  the  people  of  Pasadena  failed  to  do 
to  improve  the  quality  of  the  schools  there  ? 

Mr.  MAnc'HEscm.  I  can  only  jtidge  the  efficacy  of  our  activity  in 
Pasadena  as  a  school  board  by  the  following  criteria :  First  of  all,  the 
only  tangible  criteria  I  have  to  measure  our  educational  progress  are 
test  scores  and  they  are  continuing  to  drop  rather  dramatically. 

Mr.  McCuLi/>CH.  Could  I  interrupt  right  there  to  ask  you  to  what 
you  attribute  that  drop? 

Mr.  MARCHEScnr.  I  attribute  that  drop  certainly  not  to  the  lack  of 
funds  because  we  are  spending  more  in  Pasadena  per  student  than 
about  85  percent  of  all  of  the  other  school  districts  in  the  State  of  Cali- 
fornia. 

I  tliink.  basically,  it  is,  in  my  humble  opinion,  a  failure  of  our  schools 
in  Pasadena  and  schools  everywhere  to  stress  basic  education  on  which 
the  te^t  scores,  incidentally,  are  based  in  favor  of  greater  emphasis  on 
changing  social  attitudes  and  behavior. 

\Vc  are  not  doing  as  mtich  as  we  should  do  in  reading,  we  are  not  do- 
ing as  much  as  we  should  do  in  mathematics.  Of  course,  the  real  fail- 
tire,  I  feel,  is  that  our  customers  are  leaving  us  at  a  rather  perspicuous 
rate  and  by  customers,  I  am  referring  to  children  and  parents.  If  you 
look  at  the  table  I  submitted  on  pace  4  of  my  testimony,  you  will  see 
that  the  loss  of  students  from  Pasadena  school  districts  has  been  very, 
very  alai^ming. 

Mr.  MrCuM/H-iT.  T  regret  that  I  was  not  here  at  the  beginning 
of  your  testimony.  I  was  unavoidably  detained.  Is  the  reason  for 
that  drop  in  the  test  scores  in  voir  school  district  set  forth  in  vour 
statement? 

Mr.  Marohesciit.  No,  sir;  I  did  not  address  myself  to  the  drop  in 
the  qiiality  of  ediication,  and  neither  do  I  wish  to  imply,  this  morning, 
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that  there  is  any  correlation  that  can  no^v  be  proved  between  the  in- 
tern ation  program  or  forced  busing  program  in  Pasadena  and  our 
test  scores. 

I  think  it  would  be  untruthful  to  say  that.  Conversely,  as  I  said 
earlier  in  my  statement,  I  wish  to  God  I  could  develop  any  confidence 
that  our  integration  program  is  going  to  raise  those  scores. 

In  fact,  I  see  many  signs  in  the  opposite  direction,  simply  because 
our  teachers,  as  I  have  said,  are  faced  with  such  a  wide  spectrum  of 
learning  ability  in  each  classroom,  that  we  cannot  give  any  ojf  the 
chiloren  the  kind  of  attention  they  need. 

Mr.  McCtn-i-ocir.  To  judge  what  vou  have  been  telling  us,  it  would 
be  helpful  for  me  if  you  would  give  nic  a  word  about  vour  back- 
ground. ^Vhere  were  you  bom  and  reared  ? 

Mr.  Marcheschi.  I  was  the  child  of  immigrant  parents,  bom  in 
Chicago.  I  did  not  speak  English  until  I  went  to  grammar  school. 
Therefore,  T  have  a  great  dedication  to  the  public  school  system 
because  it  has,  more  than  all  else,  been  responsible  for  whatever  suc- 
cess I  may  have  achieved  at  this  point  in  time. 

T  came  to  California  after  ser\'ing  in  the  Air  Force  in  the  mid- 
fiftie?.  I  have  been  there  since.  In  addition  to  serving  on  the  school 
board,  I  am  president  of  a  company  called  American  Telecommunica- 
tions Corp.  At  the  risk  of  soimding  presumptuous,  I  was  recently 
named  Califomia  Small  Business  Man  of  the  Year  by  the  Small 
Business  Administration  and  now  in  contention  for  national  honors. 

Mr.  McCuLiiOCH.  We  congratulate  you,  and  hope  you  are  a  winner 
in  that  competition. 

Mr.  Marcheschi.  Thank  you,  sir, 

Mr.  McCuLix)CH.  This  is  a  very  difficult  problem  that  is  facing 
the  country.  It  has  been  facing  us  long  before  you  were  bom  and 
long  before  I  was  bom.  Many  of  us— and  I  don't  mean  vou— do  not 
have  the  courage  to  meet  the  question  and  do  that  which  should  be 
done. 

Mr.  MARCHESCin.  Yes,  sir,  I  agree. 

Mr,  McCt7lix)ch.  Just  as  Rome  was  not  built  in  a  dav,  this  difficult 
problem  will  not  be  solved  in  a  day.  Although  many  talk  about  neigh- 
borhood schools  and  busing  and  all  of  that  sort  of  thing,  I  have  con- 
cluded, for  what  it  may  be  worth,  that  there  isn't  too  much  against 
some  of  our  conclusions. 

We  began  to  have  busing  of  schoolchildren  in  Miami  County,  Ohio, 
in  1918  or  1910,  and  there  is  hardly  a  mother  who  has  not  liad  lu  r 
children  bused  to  school. 

Mr.  Marcheschi.  I  agree  with  you,  fully. 

Mr.  McCurjX)CH.  Some  have  been  whipping  this  busing  issue  up 
out  of  all  proportion  and  intensifying  racial  hatred  while  forgetting 
that  we  are  a  country  of  many  diverse  people.  One  of  the  first  things 
that  we  have  to  do  in  America  that  we  have  waited  too  long  to  do 
is  to  try  to  overcome  those  pi-ejudices  that  grip  us— a  task  with  which 
we  have  found  no  fault  just  the  day  before  yesterday. 

But,  I  am  very  glad  to  have  vour  stateinent.  Tt  is  a  contribution,  and 
I  am  sorry  that  I  missed  the  first  j^art  of  it. 

Mr.  MARCHKsrHi.  Thank  you,  sir.  I  agree  fully  with  you,  that  husinir 
IS  a  false  issue.  It  is  a  straw  man,  set  uj)  and  knocked  down  by  those 
avoiding  the  real  issue.  We  are  not  talking  nl)out  busing.  I  agree  i)eople 


are  bused  every  day.  mat  we  are  talking  about,  Mr,  McCullorh,  is 
compulsory  assignment  of  children  to  a  school  other  than  their  nei<rh- 
borhood  school.  Tliat  is  the  problem  in  Pasadena  and  everywhere  else. 

My  frustration  is  that  I  do  not  possibly  see  how  the  Congress  can 
legislate,  or  the  courts  can  mandate  to  make  forced  assignment  for 
purpose  of  racial  balance  work  when  you  have  got  people,  number 
one,  moving  out  of  the  school  district,  number  two,  putting  their  chil- 
dren in  private  schools,  and  number  three,  not  moving  in  the  district 
to  begin  with. 

I  have  my  children  in  an  integrated  school.  I  think  it  is  a  great 
lesson  for  them,  and  I  am  thankful  for  it.  But.  the  fact  is,  others  don't 
have  my  view.  We  have  cone  from  a  school  district  predominantlv 
white  to  a  school  where  the  whites  are  in  the  minority  in  a  space  of 
a  very  short  period  of  time,  I  don't  Know  how  von  solve  that  problem, 
by  legislation,  or  by  mandate. 

Mr.  McCcLLocii.  It  is  a  problem  that  must  be  solved  primarily  in 
the  hearts  and  minds  of  men  and  women,  black  and  white.  It  is,  indeed, 
a  question  of  attitude.  But  I  have  no  hope  that  separation  of  the 
races  will  provide  the  answer  you  and  I  are  seeking. 

Mr.  M.\RcriEscHr.  I  agree.  * 

Mr.  McCuLix)CH.  Some  of  us  are  so  prejudiced  that  we  don't  want 
to  undertake  that  burden  of  opening  our  minds  and  hearts.  Thank  you. 

Mr.  HtrxG.xTE.  Mr.  Mila^a. 

'  ^^l^^^'^'  ^larcheschi,  we  have  much  in  common.  We  both 
left  our  home  town  to  go  other  ways.  My  home  town  is  Milwaukee, 
and  now  I  am  from  Chicago.  Where  did  vou  go  to  school  in  Chicago? 

Mr,  Karchesciu.  I  went  to  Harrison' Tech. 

Mr.  MiKVA.  Tliat  is  located  on  tlie  near  southwest  side,  and  it  is 
predominantly  all  black. 

Mr.  Marcheschi.  Yes,  it  is.  Although  my  little  Italian  neighbor- 
hood IS  still  predominantly  white  

Sir.  MiKv.\.  The  area  where  my  children  went  to  school  in  Hyde 
Park,  was  predominantly  black,  and  South  Shore,  which  I  first  rep- 
resented m  the  legislature,  was  all  white.  Todav  it  is  99  percent  black 
Did  you  ever  have  busing  as  a  child?  What  I  am  suggesting  is,  what 
makes  you  think  nonbnsing  is  an  answer  to  this  problem? 

Mr.  M.\RCHEscHi.  I  am  really  not  proposing  nonbusing.  What  I 
am  proposing,  at  least  in  the  con.stitutional  amendment  as  I  have 
phrased  It,  is  nunil>er  one,  to  make  it  impossible  for  any  child  to  be 
exc  uded  f  j  oni  any  school  because  of  race,  and  number  two,  to  provide 
each  child  with  the  right  to  attend  other  than  his  neighborhood  school 
if  he  wishes  to. 

Fncler  the  amendment,  as  I  have  conceived  it,  it  would  be  impos- 
sihle  for  any  white  parent  to  isolate  his  child  in  all-white  school. 
f|.ssent.iallv,  we  are  talking  about  one-wav  busing  the  way  I  conceive 
the  amendment,  but  I  think  it  is  terribly  important  to  make  it  volun- 
tary on  the  part  of  the  minority  parents. 

We  fire  looking  at  the  probability,  Mr.  Mikva,  that  a  siimificant 
niunhev  of  minority  parents  don't  want  any  part  of  busing.  IIow  do  vou 
rationali/e  forring  those  parents  to  bus  their  kids? 

Mr.  ^rTKVA.  As  T  recall,  all  of  the  time  I  have  been  in  Congress,'l 
never  supported  a  statute  which  said  you  must  bus.  The  only  two 
mstjiuces  that  I  know  in  which  busing  comes  up  is  one,  a  case  like 
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Evaiiston  where  the  local  school  board  voluntarily  voters  for  it  (and 
under  your  amendment  they  would  not  be  allowed  to),  or  two,  where 
a  couit  orders  pupil  transportation  with  the  aim  of  desegregating 
schools  wliich  have  been  foimd  to  bo  segregated. 

If  the  question  before  the  committee  was  "Should  we  pass  a  statute 
which  required  every  school  wliich  had  less  than  so  many  black  per- 
sons to  bus  some  of  their  students?" — all  of  your  arguments  would  be 
very  peitinent.  But  after  you  say  there  are  no  patterns  and  you  point 
to  the  problem  of  white  flight  wliich  is  a  desperately  serious  problem  in 
every  city,  and  you  suggest  that  nonbusing,  or  a  constitutional  amend- 
ment which  would  prohibit  busing,  is  going  to  solve  this  problem. 
I  am  notsin-e  how  it  will  solve  it. 

Mr.  Marcheschi.  Forgive  me  for  not  making  myself  clear.  I  said 
I  was  against  the  current  amendment,  but  my  amendment  would  per- 
mit busing  so  long  as  the  parents  of  those  children  wanted  those  chil- 
dren bused. 

Mr.  MiKVA.  Mr.  I^nt  says  his  amendment  assumes  voluntary  busing, 
also. 

Mr.  Marcheschi.  There  is  something  which  concerns  me  about  his 
amendment,  and  that  is  that  minority  children  could  not  be  bused  even 
if  they  wanted  to  be  bused. 

Afr.  Mtkva.  Because  they  could  not  be  assigned  on  that  basis. 

Mr.  MARrHE.sciTT.  Under  my  proposed  amendment,  minority  stu- 
dents could  be  busexi. 

Mr.  Mtkva.  What  I  am  asking  you  is,  we  have  terrible  school  prob- 
lems in  this  country,  serious  problems;  problems  with  the  quality  of 
education,  problems  with  segregaton,  problems  of  diminution  of  prod- 
uct in  some  schools,  problems  of  balance  between  those  getting  an 
education  and  those  that  don't.  You  ask  us  to  put  something  in  the 
Constitution  despite  what  you  said  at  the  beginning,  that  there  are  no 
pat  answers. 

Now,  why  do  yon  think  that  putting  something  in  the  Constitution 
is  going  to  be  an  answer  to  any  of  tHese  problems?  Which  problems 
will  it  solve? 

Mr.  Marchescht.  My  feeling  that  there  are  no  pat  answers  is  a 
verA'  firm  one.  It  seems  to  me  that  the  present  integration ist  philosophy, 
that  is,  that  racially  balanced  schools  are  going  to  be  an  answer,  is  the 
one  that  cannot  be  supported. 

Mr.  MiKVA.  Who  said  that? 

Mr.  MARciiEficiiT.  Who  said  what? 

Mr.  MiKVA.  That  racially  balanced  schools  are  the  answer? 

Mr.  MARcnKRCTiT.  Mr.  Pettigrew  said  it  this  morning. 

Mr.  MiKVA.  I  read  his  statement,  and  I  didn't  see  that.  Do  you  know 
a  court-  that  said  it?  Has  the  Supi-eme  Court  ever  said  that? 

Mr.  Marchesohi.  I  don't  know.  Are  you  suggesting  those  who  fa^'or 
forced  busing  to  achieve  racial  balance  are  not  saying  that  it  is  ^  ' 
to  be  the  answer  to  raising  the  educational  achievement  levels 
minority  students? 

Mr.  MiKVA.  I-.et  me  read  you  a  quotation  from  Swar^n  v.  Board  of 
Edy^afion^  which  is  considered  the  Peck's  bad  boy  of  the  Supreme 
Court,  decisions,  and  responsible  for  all  of  the  problems  of  our  schools. 
Chief  Justice  Burger  said : 

If  we  were  to  read  the  holding  of  the  dUtrict  court  to  require  as  matter  of  siib- 
Htanfive  conRtitutional  right  any  particular  degree  of  racial  balance  or  mixing, 
that  approach  would  be  disapproved,  and  we  would  l>e  obliged  to  reverse.  The 
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oonstitutioiml  comnmud  to  desegregate  schools,  does  not  mean  that  every  scyol 
in  every  community  must  also  reflect  the  racial  conipositiOTx  of  the  school  svsteia 
us  a  whole. 

That  is  the  most  recent  verdict  of  the  U.S.  Supreme  Cotirt.  Lower 
court  decisions  are  expc«<-ed  to  conform  to  that  decision.  If  soino  of 
them  have  abused  thai  ruling,  that  will  be  reviewed  by  the  courts 
because  this  concerns  basic  constitutional  rights  under  the  14th  amend- 
ment. I  know  of  nothing  to  indicate  that  the  Supreme  Court  or  Chief 
Justice  Bnrorer  has  had  a  change  in  mind,  and  will  hold  anv  dif- 
ferently in  the  next  case  that  comes  up,  if  that  rule  is  being  vi^^ated. 

But,  it  seems  to  jne,  when  we  propose  a  constitutional  amendment, 
that  we  are  suggesting  that  your  amendment  or  Mr.  Lent's  amend- 
ment is  somehow  going  to  solve  these  other  problems.  Are  such  amend- 
ments going  to  solve  the  problem  of  the  white  flight  either  iji  Pasadena 
or  in  South  Shore.  Uy  question  is,  "Why  do  you  think  it  will?" 

Mr.  Makcheschi.  I  would  like  to  answer  that.  First  of  all,  as  you 
have  noted,  the  courts  have  abused  or  have  gone  far  beyond,  I  think, 
what  all  of  us  would  agree  is  the  latest  reading  we  have  from  the 
Supreme  Court. 

In  Pasadena,  as  I  pointed  out  in  the  initial  part  of  niv  statement, 
we  had  a  unitary  school  system.  We  didn't  have  a  dual  school  svstem. 
The  schools  were,  indeed,  not  balanced.  We  had  schools  which  were 
tx^tally  wJute  because  they  were  in  totally  white  neighlwrhoods. 

In  our  case,  the  court  came  down,  and  gave  us  a  mandate  that  no 
school  shall  have  a  maioritv  of  a  minority  race,  wliich  means  a  racially 
balanced  formula,  and  it  based  its  decision,  at  lea.st  in  part,  on  the 
fact  that  the  school  lK)ard  had  maintained  a  neighborhood  school 
policy. 

-"Mr.  >AIiKV.\.  T)id  the  board  appeal  that  decision  ? 
^Ir.  ;>rAKCiiKS?in.  Xo,  it  did  not. 

Mr.  MiKVA.  Xow,  I  am  not  entirely  familiar  with  the  Pasadena 
decision.  I  would  have  to  look  at  the  total  mandate  of  the  coiii-t.  All  I 
am  saying  is  tliat  it  would  not  be  the  first  time  that  a  lower  court  has 
exceeded  tlie  ground  rules  and  guidelines  of  the  Supreme  Court.  Hut 
there  are  many  other  cases  sudi  as  Evanston  where  the  whole  matter 
came  to  fruition  without  any  court  litigation.  Obviously  some  of  the 
momentum  came  from  court  orders  that  were  issuing  elsewhere.  The 
question  is  does  the  decision  in  your  district  court  justify  a  constitu- 
tional amendment? 

Mr.  :MARCTiEsoin.  My  concern,  in  answer  to  your  question,  is  that  so 
long  as  \re  are  caught  on  the  horns  of  the  de  jnre-de  facto  distinction, 
and  as  I  see  the  thrust  of  new  cases  starting  to  moi-e  and  more  put  into 
de  ]ure  categories,  even  those  which  heretofoi-e  might  have  heen  de 
facto,  on  tlie  basis  of  prior  housing  bias,  and  so  on,  I  see  the  forced  bus- 
ing solution  being  apphexi  more  or  less  across  the  board.  In  this  regard, 
I  am  also  troubled  about  the  monumental]  double  standards  for  the 
^orrn  and  South. 

The  No.  1  issue  from  an  educational  standpoint  is  to  prevent 
puttincr  the  burden  on  the  schools  of  the  totality  of  this  problem,  but 
to  address  ourselves  in  the  schools  to  what  I  consider  their  No  1  chal- 
lenge, and  that  is  raising  the  woefully  low  educational  achievement 
levels  of  minority  children, 

I  see  that  as  our  prime  obiectivo  and  commitment,  and  I  see  the 
courts  doing  tfhmgs  \vhich,  at  least  in  Pasadena,  are  putting  us  down  a 
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road  wliicli  is  tlie  antitliesis  of  what  I  think  we  have  to  do  to  soWe  the 
]>robleiii.  In  view  of  tlie  fact  that  we  have  struggled  with  this  problem 
for  a  long  time,  and  tliing«  are  as  confused  as  ever  on  this  issue,  I  feel 
tliat  a  constitutional  amendment  whidi  would  set  a  clear  course  from 
here  on  out,  would  be  the  healthiest  thing  that  could  happen. 

Mr.  MiKVA.  This  has  jnizzled  me  about  all  of  the  testimony  that  has 
come  before  us.  People  like  you  are  dearly  not  bigots  and  not  wists, 
you  arc  concerned  about  the  "gapitis  '  that  I  referred  to.  Do  you  think 
liroion  ci*eate(l  the  pmblems  of  our  schools  ?  n 

Mr.  Makciiesciii.  Certainly,  I  don't  believe  that. 

Mr.  MiK\'A.  Then  is  it  wix)ng  to  suggest  that  try  ing  to  find  some  anti- 
thesis to  lirovn  is  irrelevant  to  solving  the  problems  in  the  schools  I 

Mr.  Marciiescih.  Perhaps  tJiat  is  our  problem,  you  and  I.  I  don't 
consider  the  amendment  I  have  proi)osed  an  antithesis  to  Brown.  My 
interpi*etation  of  Brotcn — and  again,  I  am  not  a  lawyer,  sir — is  that 
Brown  said  that  it  is  a  denial  of  equal  protection  to  have  a  State-man- 
dated segi^gated  scrhool  system.  I  do  not  int<»rpret  Bmrn  to  sjiy  thei-e 
is  a  constitutional  rw,uirement  that  eveiy  school  have  racially  bal- 
anced enrollment. 

Mr.  ^IiKVA.  And  no  decision  since  Brown  says  that. 

Mr.  Marcukschi.  Our  Federal  conit  in  the  Pasadena  case  said  it. 

Mr.  MiKVA.  I  thank  yon  for  your  testimony.  I  guess  niy  wistfulness 
here  is  that  if  we  wouhl  ever  ])nt  the  time,  energj-  and  effort  into  Hnding 
solutions  to  the  real  problems  of  our  scliools  that  have  been  put  into 
trying  to  overturn  Brown  or  trying  to  set  aside  Brown  or  tning  to 
f'onie  u])  with  some  constitutional  amendment  that  would  limit  Brown, 
1  think  we  might  solve  some  of  the  real  problems  of  our  Sf-hools.  Vou 
have  a  veiy  fertile  mind,  and  yon  have  si)cnt  a  great  deal  of  time  on 
this  ]>ioblem.  I  wish  you  had  come  before  us  with  some  of  the  real 
answei-s  to  the  ()roblems.  Thank  you. 

>Ir.  lIt'N<;Arr..  Would  it  be  a  fair  statement,  Mr.  Marcheschi,  you 
don't  conceive  of  oveit urning  Brown ^  do  you  ? 

Mr.  Marciikschi,  Xo.  sir:  in  fact,  I  am  very  concerned  about  rein- 
forcing Brotm. 

Mr.  HtTXGATC.  You  have  a  statement  that  theitj  are  no  i)at  answere. 
Are  you  concerned  that  in  a  situation  in  whi(»h  you  lK»lieve  there  is  no 
simple  solution  established  yet,  or  discovered  that  it  might  be  an  error 
to  force  i>eoi)le  to  follow  one  line  of  action  ? 

Mr.  AlAKciiKsriii.  1  think  that  is  (uedsely  my  point. 

Mr.  Ilrx(;AiT-:.  1  would  tend  to  disjigree  with  my  colleague  aliont 
Mr.  Pettigrew's  statement.  1  may  agi'ec  with  Mr.  Pettigiew,  but  I 
think  he  .stated  that  integiation  is  necessary  to  quality  education.  I 
think  1  rwid  him  that  way.  I  don't  know  whether  you  have  had  a 
dnun  e  to  rciid  his  state  nent. 

Mr.  MAurnKscHi.  If  you  would  read  Mr.  Pettigrew's  chapter  in  the 
Moynihan-Mostdler  woi  k  to  which  I  referred,  I  tliink  you  would  agix»e 
that  his  testimony  here  txlay  dire/'tly  contradicted  wiiat  he  wmte. 

Mr.  HrN(;ATK.  That  would  never  1)0  criticized  in  a  congves.^io!ml 
hearing. 

Mr.  Mauchksmii.  Kven  if  it  is  correct,  Mr.  Hungate,  and  you,  Mr. 
Mikva,  at  verv  l>esf ,  those  who  hold  to  that  line  of  n^asoning  iiicluding 
Dr.  (^oleman  liimself,  will  readily  admit  that  even  under  the  most  ideal 
conditions,  the  best,  they  could  hope  for  is  something  on  the  order  of  1(»- 
to  20-i)erccnt  amelioration  or  narrowing  of  the  gap  Siat  presently  exists 
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l)et.\veeii  minority  and  wliite  diildreu  and  that  is  all  tliev  can  i)ossibly 
hope  for. 

I  am  Siiying  that  is  not  ^rood  enough.  It  seems  to  me  to  follow  that 
false  panacea  just  to  get  that  kind  of  meagei*  payout  keeps  ns  fi-om 
finding  the  road  that  we  have  to  find  to  narrow  the  gap  entirely. 

Mr.  HcxoATK,  I  thank  yon  for  yonr  testimony  Ix^fore  yielding  to  my 
colleague  from  Illinois.  Yon  made  it  cleai-  that  yon  are  not  an  attorney, 
but  theie  was  a  givat  lawyer  once  who  said  page  of  ex])ei  ience  is 
worth  a  pound  of  logic,"  and  I  think  yon  have  brought  us  yalnable 
exix»i*ience. 

Mr.  Mikya,  will  yon  take  the  chair  ? 

Mr.  MiKVA  (presiding).  Mr.  McClory. 

Mr.  Mcrix)UY.  I  want,  principally.*  to  i)raise  the  testimony  which 
yon  have  given  Mr.  Maicheschi.  Coniin<r  from  Illinois  mvself,  I  ap- 
preciate the  excellent  back^nound  yon  had  before  yon  journeved  to 
Pasiidena.  I  have  a  strong  feeling  that  if  we  would  listen  niore  to 
those*  who  ai  e  administering  our  schools  at  the  school  Iwaid  level  and 
less  to  some  who  are  frequently  far  removed,  we  would  find  more  ready 
answers  to  our  ])i  oi)lem. 

I  might  recall  that  in  response  to  (ho  question  that  I  posiul  to  Dr. 
1  ettigrew,  he  stated  that  he  did  not  favor  busing  from  good  neighbor- 
lioods  into  a  pooi'  neighborhood  or  into  a  poor  sc  hool.  So  what  presents 
Itself  as  a  possible  solution  is  one-way  busing,  as  I  think  has  been 
indicated  here  earlier.  While  you  stated  you  are  not  a  lawyer,  it  seems 
(o  me  that  you  have  endeavored,  through  the  suggestion  of  a  constitu- 
tional amendment  which  you  have  made,  to  outline  a  rational  solution. 
1  think  that  is  what  we  should  l)e  trj  ingto  find. 

We  have  heard  a  great  deal  of  testimony  to  which  yon  have  referred, 
i  on  have  referred  to  the  fiut  that  a  nuniber  of  opjwneutsof  the  con- 
stitutional amendment,  the  probiising  witnesses,  simply  denominate 
every  pexyon  who  is  against  forced  busing,  as  yon  cfill  it,  as  bigoted 
or  biased  and  make  broad  iiiflammatorv  charges  like  that.  This  is  not 
helping  us  to  find  a  solution  to  what  is  a  genuine  problem  hi  which 
l)e<>ple  of  all  races  are  involved. 

I  doi  *t  have  any  questions,  but  it  seems  to  me  von  have  gone  into 
(he  subject  quite  thoroughly.  Your  lestinioiiy  has-been  verv  helpful. 
1  don  t  mean  to  say  that  Dr.  Pettigrew*s  testimony  has  not  been  help- 
ful, too.  I  think  we  have  had  several  helpful  suggestions  on  the  issue, 
and  I  think  we  should  give  serious  (houffht  to  the  type  of  solution 
which  yon  have  outlined  in  your  proiK)se(rcoiistitiitional  amendment. 
Thank  yon. 

Mr.  MiKVA.  Thank  yon,  Mr.  Marclieschi,  for  your  contribution. 
The  next  witness  will  be  Mr.  Henry  L.  Marsh  III,  vice  inavor,  city 
of  Kichmond. 

STATEMENT  OF  HENRY  L.  MARSH  III,  VICE  MAYOR,  CITY  OF  RICH- 
MOND,  VA.,  COOPERATING  ATTORNEY,  NAACP  DEFENSE  AND 
EDUCATION  FUND 

Mn  Marsh*  Mr.  Chairman  and  members  of  the  suln'ommittee,  ladies 
and  gentlemen,  I  am  grateful  for  the  opportunity  to  appear  hefoiv. 
this  snl>cominittee  to  testify  concerning  President  Nixon  s  proposals 
and,  also,  the  proposed  constitutional  amendment. 
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I  mio:lit;  savj  that  I  have  been  involved  in  viitually  every  desegregJi- 
tion  ruv-e  in  the  State  of  Virginia  since  1061.  During  these  cases,  and 
there  have  been  approximately  oO  of  them,  we  witnessed  the  desegrega- 
tion of  viitually  every  district  in  the  State. 

In  some  of  the  urban  areas,  litigation  is  still  going  on.  In  the  Nor- 
folk and  Portsmouth  area,  the  question  is  simply  M*ho  is  going  to  pay 
for  the  transi>ortation.  At  this  point,  the  other  issues  are  resolved,  and 
that  question  is  in  the  Supreme  Court. 

Those  boards  take  the  ])osition  that  the  children  should  have  to  pay 
for  getting  to  the  schools.  In  tne  Xewjwrt  News  area,  the  question  is, 
"Can  the  board  continue  to  operate  some  schools  that  are  dispropor- 
tionately one  race?"  and,  of  course,  you  probably  know  about  the 
Kichmond  situation.  Thei*e,  the  question  is  whether  or  not  the  Federal 
court,  has  the  power  to  order  desegregation  even  if  it  means  children 
must-  cross  political  subdivision  lines. 

In  view  of  the  prior  testimony,  and  the  earlier  testimony  to  the 
committee,  I  tliink  it  is  helpful  to  point  out  that  in  nono  of  these  cihses 
have  there  lx>en  problems  like  those  discussed  in  the  iindinirs  of  the 
Presidcnt*s  proposal,  and  it  is  also  helpfid  to  observe  that  in  Virginia, 
desegregation  is  working,  and  work'ng  well  in  the  majority  of  the 
situations. 

Tlie  problems  tliat  we  have  had  with  it,  have  been  problems  involved 
in  the  dismissal  of  black  administrators  and  black  t<?achers  and  susjxmi- 
sion  of  black  pupils,  but  l)y  and  large,  desegregation  has  been  working. 
I  might  point  out  that,  looking  at  it  historically,  dosegregsition  has  not 
l)c»en  tried  fully,  so  that  those  persons  who  say  that  desegregation  has 
failed,  I  think,  are  not  familiar  with  the  historical  facts. 

I  think  it  is  important  to  look  at  the  justification  or  proposed  justifi- 
cation for  the  moratorium  which  is  contained  in  the  President's  bill. 
T  think  in  this  context,  we  must  look  at  the  President's  proposals  in  a 
historical  context,  because  we  are  dealing  with  an  ongoing  situation, 
as  Representative  McCulloch  has  mentioned,  which  has  been  going  on 
for  hundreds  of  years,  really. 

nistoricalh%  America's  response  to  the  Broum  decision  has  Ijeen 
yer>'  disappointing  and  frightening  to  many  of  us  who  are  participat- 
ing in  the  struggle  going  on.  Neither  the  executive,  judicial  or  legisla- 
tive branches  of  Government  faced  up  to  the  resistance  of  white  Amer- 
icans to  the  clear  requirement  of  the  Supreme  Court  for  an  end  to 
rarinlly  segrejyated  public  education. 

The  executive  branch  criticized  the  decision  informally,  ignored  it. 
and  only  enforced  it  when  it  had  no  choice,  such  as  in  Little  Rock  or 
in  a  case  where  its  own  authority  was  challenged.  The  legislative 
branch,  although  it  had,  I  will  submit,  the  duty  to  enforce  the  decision 
under  section  5  of  the  Fourteenth  Amendment,  the  legislative  branch 
buried  its  he^d  in  the  sand  until  1964,  and  even  then  provided  an  in- 
adequate machinery  to  protect  the  rights  which  had  been  declared  by 
the  Supreme  Court. 

Since  1064,  the  court  or  Congress  has  still  failed  to  act  in  an  ade- 
quate manner.  Even  the  judicial  branch  tolerated  the  defiance  of  edicts 
which  it  had  announced  in  1054.  Presimiably.  beciiuse  of  white  oppo- 
sition to  desegregation,  the  doctrine  of  "all  deliberate  spread"  was  cre- 
ated, and  permitted  to  exist  until  1969.  Thus,  the  immediate  constitu- 


1461 


tional  rights  were  forever  lost,  sacrificed  on  the  altar  of  white  opposi- 
tion, and  political  expediency, 

I  would  like  to  give  one  example  of  this.  Freedom  of  choice  was  one 
of  the  many  devices  utilized  by  the  southern  states  to  resist  desegrega- 
tion. In  1963, 1  was  present  in  the  Supreme  Court  when  the  Atlanta 
case  was  argued,  Calhoun  v.  Latmer, 

The  Supreme  Court  ducked  that  question  about  by  saying  that  the 
board  has  indicated  a  couple  of  weeks  ago,  they  are  going  to  change 
their  plan  and,  therefore,  we  don't  have  to  rule  on  it.  In  1965, 1  took  a 
case  to  the  Supreme  Court,  Bradley  v.  City  of  Richmond^  challenging 
freedom  of  choice.  The  Court  condoned  faulty  segregation  but  again 
ducked  the  question  of  freedom  of  choice. 

In  1068,  my  partner  and  I  took  anotlier  case  to  the  Supreme  Court, 
Green  v.  New  Kent  Comity.  This  time,  the  Supreme  Court  outlawed 
freedom  of  choice,  the  very  concept  that  it  could  have  outlawed  in 
1963,  except  that  5  years  had  passed,  and  we  submit  that  this  is  an  ex- 
ample of  the  type  of  delay  and  type  of  evasion  that  we  have  had  in  im- 
pJementmg  the  Brown  decision,  and  this  was  caused  by  white  opposi- 
tion of  the  decision. 

And,  I  might  add,  that  none  of  the  powerful  institutions  in  our  na- 
tion was  willing  to  overcome  this  failure  of  Government  to  meet  this 
particular  problem.  Finally,  after  18  years  of  struggle  against  over- 
whelming odds,  the  forces  fighting  to  end  racial  segregation  and  racial 
discnmination  have  now  seized  the  initiative,  and  we  are  beginning 
to  achieve  compliance  with  what  the  constitution  required. 

Again,  white  Americans  who  opi)osed  this  decision  arc  now  raising 
voices  in  opposition.  It  is  at  this  critical  point  tliat  the  President  de- 
cided to  introduce  his  proposals,  and  it  is  at  this  point  that  we  must 
look  at  the  proposals  

Mr.  Mtkva.  Mr.  Marsh,  those  bells  were  for  a  vote.  We  have  got  ap- 
proximately 15  minutes  before  we  are  all  gom^  to  have  to  respond  to 
that  call.  We  will  place  your  entire  statement  in  the  record.  We  have 
one  more  witnr^s  after  yon,  and  I  am  hoping  you  can  summarize  your 
statement  as  quickly  as  possible,  and  without  objection,  we  will  place 
the  entire  statement  in  the  record,  and  then  leave  a  minuce  or  two  for 
-questions. 

(The  statement  referred  to  follows:) 

Statkment  of  Hrnry  L.  Marsh.  Ill,  Vice-Mayob,  City  of  Richmond,  Va., 
Co-opEBATiNO  Attorney,  NAACP  Defense  &  Education  Fund 

Mr.  Chairman  and  Members  of  the  Subcommittee:  Thank  you  for  the  oppor- 
tunity to  appear  before  this  subcommittee  to  testify  concerning  President  Nixon's 
proposals  to  limit  new  or  additional  transportation  of  school  children  in  desegre- 
gation cases  and  to  comment  briefly  on  the  proposed  constitutional  amendment 
embodied  in  House  Joint  Resolution  620. 

My  testimony  will  primarily  deal  with  the  factual  findings  recited  in  the  mora- 
torium bill,  the  purpose  of  the  bill  and  the  possible  effects  of  President's  legis- 
lation on  the  struggle  to  provide  equal  opportunity  in  public  education 

NO  JUSTIFICATION  EXISTS  FOR  A  MORATORIUM 

The  President's  proposal  are  startling!  History  will  record  that  America's 
response  to  the  Broir^t  decision  represented  a  disappointing  and  frightening  chal- 
lenge to  the  survi/al  of  our  country.  Neither  the  Executire,  I^egislative  or  Ju- 
dicial branches  of  our  government  faced  up  to  the  resistance  of  white  Americans 
to  the  clear  requirement  for  an  end  to  racially  segregated  public  education. 
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For  example,  the  Executive  branch  criticized  the  decision  on  some  occasions; 
ignored  it  at  times,  enforced  it  only  when  it  had  no  realistic  choice  and  at  all 
times  failed  to  provide  the  moral  leadership  necessary  to  make  real  the  promise 
of  Broicn, 

The  legislative  branch  literally  burled  its  head  in  the  sand  until  1964  and  even 
then  provided  an  inadequate  machinery  to  protect  the  rights  which  had  been  de* 
clared  by  the  Supreme  Court  Since  1964  the  Congress  has  still  failed  to  enact 
legislation  adequate  to  insure  equal  educational  opportunity  to  children  without 
regard  to  race. 

Even  the  Judicial  branch  tolerated  the  definance  of  the  edict  it  had  pronounced 
in  1054,  Presumably  because  of  white  opposition  to  desegregation,  the  doctrine  of 
"all  deliberate  speed**  was  created  and  permitted  to  exist  until  1969.  Thus,  ijer- 
sonal  and  immediate  constitutional  rights  for  millions  of  black  and  brown  Amer- 
icans were  forever  lost — sacrificed  on  the  altar  of  white  opposition  and  political 
expediency,^ 

Moreover,  none  of  powerful  institutions  in  the  private  sector  was  willing  or 
able  to  overcome  the  failure  of  government  to  deliver  on  its  promise  to  end  racial 
segregation  in  public  education. 

Finally,  after  eighteen  years  of  struggle  against  overwhelming  might,  thp 
forces  fighting  for  an  end  to  rocial  segregation  and  discrimination  in  educa- 
tion have  seized  the  initiative  and  are  beginning  to  achieve  the  implementation 
of  the  constitutional  command.  Again,  those  white  Americans  who  oppose  this 
ded.«<ion  have  rai.sed  their  voices  in  protest  and  are  demanding  that  we  abandon 
our  objective  and  retain  or  return  to  racial  segregation. 

It  is  in  this  context  that  wo  must  view  the  President*s  proposals. 

The  proposal — contained  in  H.R,  13916— that  we  limit  b»ising  is  obviously  a 
proposal  that  we  limit  desegregation.  This  is  clc^r  from  the  statements  of  tho.se 
forces  the  President  is  attempting  to  placate  that  it  is  "forced  busing**  that  is 
objectionable  rather  than  busing,  per  ae.  and  from  the  fact  that  no  objection 
has  previously  l»een  raised  when  busing  has  been  utilized  as  a  normal  educa- 
tional tool, 

COMMENT  ox  FINDIXGS  AXD  PITRPOSE 

Tlu*  !)ill  recites  in  Sections  2  through  7  certain  "findings**  which  purport  to  be 
Ihe  justification  for  Congress  to  join  the  President  on  the  side  of  those  who 
wr»uld  continue  resistance  to  desegregation  in  public  education.  These  findings 
will  be  dis<ussed  in  the  foil  owing  paragraphs. 

The  suggestion  in  Section  2  that  in  many  cases  increases  in  transportation 
have  (1)  cau.«;ed  substantial  hardship  to  children  (2)  impinged  on  the  educa- 
tional process  and  (3>  required  increases  in  excess  of  that  required  for  desegre- 
gation is  simply  not  correct.  In  most  cases,  the  transportation  nquired  for 
segrpgati<m  does  not  exceed  that  previously  utilized  by  the  district  to  maintain 
segn*gation  or  the  **taudard  used  in  other  districts  in  the  same  State  not  in- 
volvc(i  in  desegregation. 

The  Supreme  Court  has  already  fixed  the  obligation  of  locrl  school  boards  to 
rtosetfregate  their  .srhoots.  No  additional  standard  is  needed  as  .section  3  sug- 
gests. Compliance  with  the  present  reciuirements  is  what  is  needed  to  a<*hieve 
satisfaction  of  the  con.stitutional  command.  Legislation  designed  to  force  such 
coniptinnce  is  necessary  to  bring  nn  end  to  the  Illegal  discrimination. 

Section  3  constitutes  a  blatant  attack  on  the  judicial  arm  of  our  government. 
It  would  .sulwtitute  the  judgment  of  the  President  and  the  Congress  for  that  of 
the  courts  in  int4»rpreting  the  requirements  of  the  14th  amendment.  Contrary  to 
the  assertion  in  section  5.  there  is  no  substantial  likelihood  that  many  local 
school  boards  will  be  required  by  courts  to  violate  the  14th  amendment.  Such  an 
assertion  mu.st  be  considered  in  licht  of  the  reluctance  which  the  courts  have 
exhibited  in  the  past  to  require  school  boards  to  even  comply  with  the  Brown 
decisi(m.  The  real  concern  is  that  the  courts  might  require  more  school  dis- 
tricts to  comply  with  the  1  tth  amendment  rather  than  continue  to  violate  it. 
Tn  the  event  of  a  possible  ndstake  by  a  Federal  district  court,  the  corrective 
process  of  the  appellate  procedure  is  more  than  adequate  to  protect  the  interest 
of  local  school  boards. 

The  major  premise  of  section  6  is  untnie.  The  funds  required  for  additional 
trans.i>ortation  equipment  constitute  only  a  small  percentage  of  the  total  school 
budirets.  Moreover,  the  possibilit>  that  such  facilities  will  not  be  needed  for  the 
indefinite  future  is  extremely  remote. 
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The  arguments  contained  in  Section  7— unnecessary  administrative  burden— 
und  in  Section  6 — excessive  expenditures — have  been  considered  and  rejected  by 
the  Courti*,  Sow  the  President  is  seeking  to  ho-^e  Congress  overrule  the  Courts 
on  a  matter  where  the  Courts  have  ultimate  responsibility, 

PURFOSE  OF  THE  MORATORIUM  bhx 

Section  7(h)  of  the  Act  reads  In  part  :  **It  is  ,  .  ,  the  pun^ose  of  this  Act  to 
imi)Ose  a  moratorium  on  the  implementation  of  Federal  court  orders  that  re- 
quire local  educational  agencies  to  transi>ort  students  ,  ,  It  is  evident  from 
the  above  analysis  that  the  punmse  of  this  bill  is  (1)  to  prevent  further  im- 
plementation of  the  Brown  decision,  (2)  to  set  the  Congress  in  action  waging 
war  against  the  Courts  and  tlie  Constitution  of  the  United  States,  (3)  to  deploy 
the  vast  resources  of  the  Executive  branch  of  government  as  well  as  the  moral 
lendership  of  the  presidency  against  the  effort  to  seek  vindication  of  rights 
protected  hy  tht>  Kqual  Protwtion  Clause  ol  the  Fourteenth  Amendment  and  (4) 
to  effect  a  rollback  of  the  past  gains  made  In  tlie  effort  to  end  racial  segiega- 
tion  in  public  e<lucation. 

thf:  equal  educational  opportunities  act 

Thf  Kqnal  Educational  Opportunities  Act  was  designed  to  be  a  substitute  for 
the  racially  desegregated  commanded  by  the  constitution.  This  act  is  an  '*^sult 
to  the  intelligence  of  all  black  Americans.  We  wonder  what  new  information  was 
nwde  available  to  the  President  to  cause  bin  to  change  his  miad  about  the 
uierxts  of  compensatory  education.  The  experience  of  Title  I  and  Headstart  Pro- 
jr-aiiis  convinces  us  that  racially  segregates  comr>ensatory  education  programs 
wii:  not  elimiimte  the  inequity  in  our  educational  systems, 

CONCLUSION 

It  is  evident  that  the  entire  program  of  the  President  I.  ^  open  attack  on  the 
f(Mleral  judiciary  by  the  Executive  branch.  This  attack- v»oming  at  the  most 
critical  pomt  in  the  struggle— is  especially  dangerous  at  this  time  when  the 
credibility  of  the  American  system  and  those  who  defend  and  support  it  is  being 
seriously  questioned. 

Many  communities  in  our  nation  are  adjusting  to  desegregation.  The  educa- 
tional opportunities  of  millions  of  children  have  been  improved  because  of  it. 
Desegregation  where  it  is  being  tried  v\ith  the  proper  attitude  and  effort  is  work- 
ing and  working  w^elL  Obviously,  many  problems  remain,  but  the  maximum  hope 
for  educational  excellence  can  only  be  realissed  if  all  aspects  of  racial  segrega- 
tion and  discrimination  have  been  eliminated  from  the  dual  school  systems 
which  are  in  our  midst 

The  proposed  Constitutional  Amendment  which  is  simply  an  attempt  to  repeal 
a  part  of  the  fourteenth  amendment  to  be  put  to  death.  Our  courts  have  clearly 
stated  that  it  is  necessary  to  use  race  in  order  to  disestablish  the  raciallv  dual 
systems  which  have  been  deliberately  created  over  a  period  of  yeara  This  amend- 
ment would  mean  that  many  of  our  school  districts  could  never  be  desegregated. 

^ye  have  come  too  far  along  the  road  from  slavery  and  segregation  to  turn 
back,  AH  Americans  must  be  persuaded  to  overcome  their  racial  bias  and  accept 
the  fact  that  racial  segregation  is  a  dying  phenomenon  and  that  racial  discrimi- 
nation must  be  promptlv  eliminated  from  our  midst, 

Tliiy  committee  must  say  to  the  Congress,  to  the  President  and  to  the  Ameri- 
can  peoi.ie  mat  racial  prejudice,  personal  political  ambition  and  political  ex- 
pedie'icy  must  yield  to  the  command  of  our  Constitution  for  equality  of  treat- 
ment by  government  without  regard  to  race  or  c<»lor.  This  committee  must  say 
that  th'  ndependence  of  the  judicial  branch  of  our  government  must  be  main- 
tained against  the  attacks  inspired  by  racial  hatred.  This  committee  must  sav 
that  black  Americans  who  have  patiently  waited  for  the  American  svstem  to 
deliver  on  its  promise  of  justice,  freedom  and  dignity  have  not  waited  in  vain 

This  committee  must  speak— before  it  is  too  late. 

Respectfully  submitted. 

Henry  L,  Marsh  III.. 
Mr.  Marsk.  Basically,  T  think  I  can  do  that.  In  my  statement,  I 
deal  with  the  particular  findinirs  of  the  President,  and  I  say  these 
findings  aie  smply  not  true.  In  the  cases  in  which  we  are  involved,  and 
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cases  over  tlie  country  with  whioh  we  are  familiar,  the  problems  sug- 
gested in  his  findings,  simply  do  not  exist.  No  courts  are  exceeding  the 
requirements.  The  courts,  thsmselves,  are  capable  of  correcting  any 
occasional  excess.  So,  really,  what  these  proposals  do,  is  to  attack  the 
courts,  and  to  take  away  from  the  court  the  power  to  decide  judicial 
questions,  and  give  these  powers  to  Congress. 

The  purpose  of  the  moratorium  bill,  as  we  see  it  is  to  really  prevent 
further  implementation  of  the  Brown  decision  to  set  the  Congress  in 
ftction,  waging  war  against  the  courts  and  against  the  Constitution, 
£!rd  to  pit  the  resources  of  the  executive  branch  of  the  Government 
against  the  effort  to  seek  vindication  of  constitutional  rights,  and  to 
roh  back  the  gains  that  we  liave  achieved  over  the  past  few  years. 

The  Equal  Opportunity  Educational  Act  is  an  insult  to  the  intelli- 
gence of  all  Americans.  We  know  what  title  I  and  Headstart.  showed; 
that  these  programs,  in  segi-egated  context,  do  not  work  to  satisfy  the 
problems,  and  we  resent  these  types  of  things  as  a  booby  prize  for  a 
substitute  for  desegregation. 

The  constitutional  amendment  iy  even  more  dangerous,  and  I  under- 
st.and,  now,  the  President  has  decided  to  back  it,  ifnothing  else  works. 
What  this  constitutional  amendment  will  say,  is  that  if  you  work  faith- 
fully within  tlie  rules  for  18  years  and,  final'ly,  we  get  the  rules  to  work 
for  you,  if  you  are  about  to  succeed,  then  the  majority  of  people  in  the 
country  are  going  to  change  the  rules. 

If  you  chai  #  e  the  14th  amendment  now  to  permit  segregated  edu- 
cation, you  will  say  to  black  Americans  "You  can't  gain  any  of  the 
goals  of  your  struggle,  you  can't  win  tlie  goal  for  employment  oppor- 
tunity, you  can't  win  anything,"  because  as  soon  as  you  are  about  to 
approach  success,  the  majority  of  white  people  in  the  country  are 
going  to  say,  "We  can't  let  you  do  this,  let^s  change  the  rule." 

I  think  this  would  lead  to  the  destniction  of  the  country,  and  vvould 
saj  to  those  of  us  in  political  office,  working  in  the  system,  ""^"ou  can't 
win,"  and  we  will  be  very  vulnerable  tolihose  in  our  conimunities 
who  believe  that  the  system  cannot  work  anyway  because  our  credi- 
bility would  have  been  completely  destroyed  by  this  practice  of  chang- 
ing rules  in  the  middle  of  the  firame. 

I  would  say  to  the  group,  finally,  on  the  suggestion  that  blacks  want 
segrejration,  I  was  at  Grary,  I  was  one  of  the  founders  of  Grary,  and 
Gary  is  not  to  be  taken  as  a  r  .rfect  consensus  of  black  thought  in  this 
country.  The  black  political  elected  officials,  of  which  I  am  a  national 
officer,  for  the  most  part  were  not  present  at  Gary.  Garv  was  a  good 
bednning  but  it  was  not  intended  to  be  a  referendum  on  black  thought. 

But,  after  this  resolution  passed,  another  resolution  was  passed  that 
reflects  the  views  I  have.  Many  blacks  are  disillusioned  and  disap- 
pointed. What  blacks  are  tired  of,  is  the  false  promises  and  disillusion- 
ment and  fnistrating  way  in  which  integi^ation  has  been  accomplished, 
many  times  when  it  has  been  accomplished. 

T  am  a  little  concerned  about  whites  who  are  now  concerned  about 
black  power  and  black  rights.  I  suspect  this  is  only  a  mask  to  justify 
their  own  segregated  views,  that  this  is  what  the  \A^ks  really  want. 
I  was  taught  to  be  wary  of  Greeks  bearing  gifts,  and  I  am  concerned 
about  these  whites  concerned  about  what  is  good  for  blacks.  I  will  be 
happy  to  answer  any  questions  you  might  have. 
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Mr.  MiKVA.  I  have  only  one  question  because  we  want  to  hear  this 
last  witness.  If  the  moratorium  bill  wore  passed,  I  am  asking,  as  a 
lawyer,  what  would  yon  gather  its  impact  would  be  on  the  Iticlimond 
case? 

Mr.  Marsh.  I  think  if  it  were  to  pass,  and  be  adjudged  constitu- 
tional, I  think  it  would  probably  prevent  progress  and  ruin  the  Rich- 
mond  case.  Ultimately,  the  number  of  students  bein^r  bused  would 
mcrease  from  about  68,000  to  78,000,  by  about  10,000,  Although  the 
average  busing  time  would  be  less  because  of  the  wav  the  community 
IS  located.  This  particular  bill  would  probably  prevent  that  solution, 
in  my  mmd. 

Mr.  MiKVA.  Thank  you.  Mr.  McCulloch, 

Mr.  McCuLix)cn.  No  questions. 

Mr.  MiKVA.  Mr.  McClory. 

Mr.  MrCix>Ry.  No  questions. 

Mr.  MiKVA.  The  Acting  Attorney  General  told  us  that  the  mora- 
torium bill  would  have  no  retroactive  impact.  Your  suggestion  is  that 
it  would  impact  the  Richmond  case. 

Mr.  Marsh.  Yes,  I  think  it  is  unfortunate  that,  if  the  moratorium 
bill  IS  pas^d  and  upheld,  it  would  certainly  have  an  impact  on  the 
federal  judges.  It  would  have  an  impact  on  the  school  administrators 
where  there  are  no  court  cases  saying  we  can't  do  this.  It  would  have 
an  impact  on  timing  in  the  community,  and  I  think  it  would  set  in 
motion  forces  that  would  be  dangerous  for  the  country. 

Mr.  MiKVA.  Thank  you,  Mr.  Marsh. 

Tlie  last  witness  is  Mr.  J.  R.  (Joe)  Brown.  Sr.,  chairman,  Ameri- 
cans Concerned  About  Today,  Greensboro,  KC. 

Mr.  Brown,  unfortunately,'^we  have  a  short  time,  and  we  will  put 
your  statement  in  the  records  or,  if  you  prefer,  you  may  read  it  in  tuU 
since  it  is  a  short  statement. 

STATEMENT  OF  J.  R.  (JOE)  BEOWW,  SE.,  CHAIEMAN,  AMERICANS 
CONCERNED  ABOUT  TODAY  (ACT),  GREENSBORO,  N.C. 

Mr.  Brown.  Thank  you,  sir.  I  will  be  as  brief  as  possible,  and  I  ap- 
preciate the  opportunity  to  come  liere  today,  and  represent  the  chil- 
dren of  the  Greensboro  City  school  district  and,  also,  the  many  chil- 
dren m  North  Carolina,  who  are  concerned  with  this  forced  busin."-. 

We  would  like  to  bring  out  the  fact  that  in  Greensboro  this  year, 
under  Federal  court  order,  we  have  an  increase  in  dropouts  of  9  per- 
cent. We  have  situdents  waiting  until  they  become  16  years  of  age  so 
they  can  drop  out  of  school.  This  is  the  "wrong  approach  to  take. 

We  have  parents  not  being  able  to  get  involved  with  parent- 
teachers  associations  because  they  have  children  in  five  different 
schools,  and  it  is  impossible.  As  a  concerned  parent,  a  taxpayer,  and 
chairman  of  a  concerned  citizens  group,  student  assignments  which 
bring  about  ma^ive  forced  busing  are  neither  sensible  nor  educational. 

It  does  not  help  race  relations,  but  in  fact  it  hindoi^s  them  by  placing 
students  m  a  strange  school  and  environment.  Forced  busing  I's,  in  fact, 
wasting  millions  of  dollars  of  tax  money  that  could  be  more  wisely 
spent  on  our  education.  It  is  not  very  educational  for  a  small  chilci 
to  catch  a  bus  as  early  as  7  o'clock  in  the  morning  and  not  get  home- 
from  school  in  the  afternoon  n:.til  4  or  5  o'clock. 
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I  don't  think  this  is  verv'  cdncationiil  at  all.  This  child  is  so  worn 
out  from  riding  the  bus,  that  ht*  cannot  learn  at  school,  and  will  be 
too  tired  to  study  at  night.  As  I  see  it,  no  other  method  could  be  more 
fair  than  the  old  freedom-of-choicc  inethod  with  children  being  al- 
lowed to  attend  the  school  in  their  neighborhood  or,  if  they  choose,  a 
school  outside  of  their  neighborhood. 

After  all,  the  big  reason  the  family  moves  into  certain  ndghbor- 
hoods  is  nsuall*  to  attend  that  neighborhood  school.  I  don't  think  that 
students  have  to  go  to  scliools  in  certain  ratios  to  get  a  proper  educa- 
tion. Saying  this  to  uie  would  l)e  like  saying  Congress  could  not  pass  a 
law  unless  thev  had  70  to  30  white  to  black  mtio  in  Congress, 

As  conceme^  citizens,  we  feel  our  educational  system  should  be  free 
from  oppression  by  Federal  courts.  I  don't  think  Federal  courts  should 
enter  our  school  system  at  all.  "We  feel  schools  should  be  nm  on  local 
levels.  We  know  of  our  ])roblems  locally. 

HEW  ami  Federal  courts,  I  don't  think  undei-stand  our  problems 
as  well  as  we  do  locally.  I  think  in  a  free  nation,  such  as  America, 
parents  certainly  should  have  the  opportunity  to  send  their  children 
to  the  school  of  their  choice  which  usually  is  the  neighborhood  school. 

We  would  urge  the  House  of  Representatives  to  take  positive  action 
on  these  amendments  to  insure  that  the  education  of  our  children  will 
again  become  the  primarj^  objective  in  our  educational  system.  It  is 
very  obvious  now  tnat  education  is  secondary  with  racial  mixing  being 
the  main  objective  in  schooK  and  this  isn't  why  we  pay  our  tax  dollars, 
to  SGo  a  mix. 

We  want  education  of  our  children,  high  quality  education.  We  just 
make  a  plea  to  Siive  our  public  school  system.  I  think  a  few  more  vears, 
2  or  approximately  5  more  years  of  Federal  control  of  our  sc^iools, 
the  lack  of  local  control,  could  bring  about  a  tot^illy  welfare  school 
system.  We  make  the  plea,  give  us  back  our  schools,  «nd  take  action 
with  a  constitutional  amendment  which  would  prohibit  assignment  of 
any  student  on  the  Irisis  of  liis  color.  That,  briefly,  is  my  statement/ 
Thank  you  very  much. 

ilr,  ]iliKVA.  Thank  you.  Without  objection,  we  will  place  your  state- 
uieut  in  full  in  the  record, 

(The  entire  statement  follows :) 

Statement  op  Joe  Bbown*  Chaieman  op  ACT  (Americans  Concerned  About 
Today),  Greensboro,  N.C. 

It  seems  very  obvious  tliat  the  Federal  Courts  have  gone  l>e.vond  Uieir  fl^ithorlty 
by  overriding  the  IIKH  CivU  Rights  Act.  Title  IV.  This  act  was  passe<l  as  law  l>y 
Congress  with  '^Desegregation  meaning  the  assignment  of  students  to  public 
schools  and  within  such  schools  without  r;^gard  to  their  race,  color,  religion,  or 
national  origin,  but  desegregation  shall  not  mean  the  assignment  of  students 
to  public  schools  in  order  to  overcome  racial  imbalance.'*  The  courts  have  in  turn 
reversed  your  law  or  declared  it  null  ana  void  as  far  as  the  meaning  of  desegre- 
gation is  concerned. 

The  courts  also  have,  according  to  Senator  Sam  J.  Ervin,  violated  the  equal 
protection  clause  of  the  14th  amendment.  This  clause  forbids  a  state  acting 
through  a  public  school  l)oanl  or  any  other  state  agency  to  treat  differently  per- 
sons similarly  situated.  In  other  words,  this  clause  said  to  treat  in  like  manner 
all  persons  in  like  circumstances.  Therefore,  if  some  children  in  a  neighborhood 
Are  allowfrtl  to  attend  their  neighborhood  schools  and  others  are  bused  across 
town  the  equal  protection  clause  is  violated. 

That  is  what  the  law  say»  ahout  student  assignments,  but  I  would  like  to  point 
out  that  as  a  c^onc^med  parent,  a  taxpayer,  and  the  chairman  of  a  concerned 
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citissenB  group,  student  assignments  which  bring  about  massive  forced  busing  is 
neitlier  senbible  nor  educational.  It  does  not  heli>  race  relations;  but  in  fact 
hinders  them  by  placing  students  in  a  strange  school  and  envirc^nraent.  Forced 
busing  is  in  fact  wasting  millions  of  dollars  of  our  tax  money  that  could  be  svent 
more  wisely  on  tlie  education  of  our  children.  It's  not  very  educational  for  a 
small  child  to  liave  to  eatcli  the  bus  as  early  as  7  :00  to  7 :30  in  the  morning  and 
not  get  home  from  school  until  4:00  to  5:00  in  the  afternoon.  This  child  is  so 
worn  out  from  riding  the  bus  tlmt  he  cannot  learn  at  school  and  certainly  will 
be  too  tired  to  study  at  night. 

No  other  method  could  be  more  fair  than  the  old  freedom  of  choice  method 
with  children  being  allowed  to  attend  school  in  the  neighborhood.  After  all  this 
is  the  big  reason  the  family  moves  into  a  certain  neighborhood  to  begin  with. 
Since  when  did  students  have  to  go  to  schr  1  in  certain  color  ratios  to  get  a 
proper  education?  That  would  be  like  saying  the  Congress  could  not  properly 
make  laws  unless  they  had  a  ratio  of  70  to  'Si)  white*black.  How  absurd. 

As  concerned  citizens  we  feel  our  educational  system  should  be  free  from 
oppression  of  the  federal  courts.  We  feel  tliat  our  sc1i(H)1s  should  l»e  run  on  a  local 
level.  We  know  our  problems  locally.  HEW  and  the  fed(»ral  courts  do  not  know  our 
problems  and  have  fmly  create<l  more  problems  with  their  intervention  in  our 
school.  In  a  free  nation  such  as  America  imrents  certaiidy  should  have  the 
opportunity  to  send  their  children  to  the  school  of  their  choice  which  is  usually 
the  neighborhood  school.  We  urge  the  House  o**  Representatives  to  take  ix>sitive 
action  on  these  amendments  to  ensure  that  the  education  of  our  children  will 
again  lie  the  primary  objective  in  our  educational  system.  It*s  very  obvious  now 
that  education  is  secondary  with  the  ratio  mixing  being  the  main  objective. 

Save  our  public  school  system.  Another  2  or  3  years  of  federal  control  of  our 
schools  could  bring  about  a  totally  welfare  school  system.  Give  us  back  our 
schools. 

ThanJc  You ! 

Mr.  MiKVA.  :Mr.  McCulloch. 

Mr.  McCulixx:h.  I  have  no  questions. 

Mr.  MiHVA.  Thank  you,  Mr.  Brown.  This  will  close  the  hearing  for 
today. 

We  will  reconvene  at  10  o'clock  tomorrow  morning. 
(Whereupon,  at  1 :20  p.m.  the  hearing  adjourned  to  reconvene  at 
10  a.m.,  May  4, 1972.) 
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THURSDAY,  MAY  4,  1972 

House  op  Representatives, 
Subcommittee  No.  5  of  the 
Committee  ox  the  Judiciary, 

Washington^  D,C* 
The  subcommittee  met  at  10  a.m.,  pursuant  to  recess,  in  room 
2141,  Raybum  House  Office  Building,  the  Honorable  Jack  Brooks 
(chairman )  presiding. 

Present:  (Jongrcssmen  Brooks,  Hungate,  Mikva,  McCulloch,  Poff, 
andMcClory. 

Staff  present:  Benjamin  L.  Zelenko,  general  counsel.  Franklin  G. 
Polk,  associate  counsel  and  Herbert  E.  Hoffman,  counsel. 

Chairman  Brooks.  Gentlemen,  the  meetin^i:  will  come  to  order.  Re- 
gi-ettiibly,  our  distinguished  and  Moved  chainuan  cannot  be  present 
at  this  morning  s  hearing  and  he  asked  me  to  preside  instead. 

Fonner  Associate  Justice  of  the  Supreme  Cfourt,  Hon.  Arthur  J. 
Goldl)erg  has  served  this  country  in  a  number  of  important  capacities, 
as  former  Secretary  of  I^bor  and  as  Ambassador  to  the  United  Na- 
tions. He  is  widely  recognized  as  an  outstanding  attorney  and  special- 
ist in  the  field  of  labor  relations.  We  want  to  welcome  Justice  Gold- 
berg to  these  hearings. 

STATEMENT  OF  HON.  ARTHUH  J.  GOLDBERG 

Justice  GoLDiiKKG.  Thank  you  very  much,  Mr.  Chairman  and  dis- 
tinguished membei-s  of  the  committee,  I  appear  here  today  at  the  com- 
mittee's invitation  to  testify  concerning  House  Joint  Resolution  620, 
providing  for  a  constitutional  amendment  relatuig  to  the  busing  of 
pubHc  school  students;  the  Student  Transportation  Moratorium  Act, 
H.R.  18916,  providing  for  a  moratorium  on  busing;  and  the  Equal 
Educational  Opportunities  Act  of  1072,  H.R.  13915,  containing  per- 
manent ant  ibiising  provisions. 

In  this  testimony,  witJi  the  committee's  leave,  I  shall  first  address 
jnysolf  to  H.R.  and  18015.  I  shall  then  make  some  comments 

al>out  the  joint  resolution.  House  Joint  Resolution  620,  providing  for  a 
constitutional  amendment. 

I  am  of  the  considered  view  that  enactment  of  the  administration's 
proposed  Student  Transpoit^ition  Moratorium  Act,  H.R.  18916,  would 
be  an  unconstitutional  interference  with  the  judicial  power  vested  by 
aHiclc  in  in  the  Federal  courts.  I  am  similarly  of  tho  viev.-  tliat  the 
busing  provisions  in  the  Ef|ual  Educational  Oppoi-tunitie;*  Act,  ILR. 
18015,  suiFcr  the  same  constitutional  infirmitv.  Further,  in  my  opinion, 
the  administration's  proposals,  viewed  in  their  entirety,  tilt  toward 
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the  restoration  of  the  disci-edited  and  overruled  "separate  but  equal" 
doctrine  of  Plessy  v.  Ferguson^  163  US.  537  (1896)  expressly  over- 
ruled by  the  Supreme  Court  xn  Brown  v.  Board  of  Education^  347  U.S. 
48.'5,  decided  May  17,  1954.  Finally,  I  believe  tliat  the  proposal  em- 
bodied in  House  Joint  Resolution  620  to  amend  the  Constitution  would 
be  a  backward  step  in  the  steady  progress  since  Brown  toward  elimi- 
nating State-sanctioned  racial  discrimination. 

The  Moratorium  Act,  H.R.  13916,  would  explicitly  stay  the  effec- 
tiveness of  any  busing  order  issued  by  a  Federal  court  during  the  pe- 
riod be^imiiug  with  the  enactment  of  the  moratorium  and  ending  on 
the  earlier  of  two  dates:  July  1, 1973,  or  the  date  on  which  the  Equal 
Educational  Oppoitunities  Act,  the  companion  to  the  Moratorium  Act, 
is  enacted. 

The  Equal  Educational  Opportunities  Act,  H.R.  13915,  would  im- 
pose a  variety  of  restrictions  on  the  ability  of  Federal  courts  to  order 
busing  to  correct  school  segregation.  These  restrictions  would  apply 
notwithstandinff  a  finding  of  State-imposed  segregation  of  public 
schools  and  a  determination  by  the  district  court  that  busing,  under 
these  circumstances,  is  an  e^ntial  "tool" — and  I  am  usin^  the  word 
from  a  Supreme  Court  opinion  to  which  I  shall  make  reference — to 
desegregate  the  schools  and  eliminate  racial  discrimination  there  in 
"root  and  branch." 

It  is,  as  I  have  already  said,  my  considered  opinion  that  the  Presi- 
dent's antibusing  proposals  are  plainly  unconstitutional  because  they 
violate  the  separation  of  powers  mandated  by  the  Constitution. 

The  Foimders  established  the  Federal  judiciary  as  an  independent 
and  coequal  branch  of  our  Government.  They  did  this  in  article  III 
of  our  Constitution.  To  safeguard  their  independence,  Federal  judges 
are  given  life  tenure  and  unreducible  pay.  More  important,  the  Found- 
ers entrusted  the  courts  with  the  great  and,  at  that  time,  unprecedented 
power  of  judicial  review  of  legislative  and  executive  actions.  These  are 
to  be  tested  by  the  litmus  of  the  supreme  law,  the  Federal  Constitu- 
tion. Our  State  constitutions  are  modeled  upon  the  Federal  in  this 
regard. 

Our  courts,  State  and  Federal,  exercise  the  power  of  judicial  review 
not  merely  as  a  matter  of  tradition  but  because  it  was  intended  that 
they  should  have  that  power;  they  are  not  usurpers  but  an  integral 
pait  of  the  grand  design  to  insure  the  supremacy  of  the  Constitution 
as  supcrme  law  to  which  all  branches  of  Government — including  the 
executive  and  the  legislative— are  subject.  This  is  what  the  Constitu- 
tion clearly  expresses  in  its  supremacy  clause  and  what  it  clearly  im- 

{)orts  in  its  detailed  provisions  defining  and  limiting  executive  and 
egislative  powers. 

In  the  great  case  of  Marhury  v.  Madison^  decided  early  in  our  na- 
tional history,  Chief  Justice  Marshall  declared  that  "It  is  emphati- 
cally the  prcvince  and  duty  of  the  judicial  department  to  8»y  what 
the  law  is."  Since  then,  it  is  a  settled  feature  of  our  constitutional 
system  for  almost  200  years  that  dexjisions  of  the  Supreme  Court  must 
l>e  respected  and  obeyed  by  Government  as  well  as  by  people. 

In  Swann  v.  Gharlotte-Mecklerhurg  Board  of  Education^  402  U.S.  1* 
decided  April  20, 1971,  Chief  Justice  Burger  traced  the  tortuous  legal 
history  of  school  desegregation  svretching  from  the  Court's  decision  in 
Brown  v.  Board  of  Educatton.  347  U.S.  483,  decided  Ma^  17. 1954,  to 
the  present  time.  This  is  what  the  Chief  Justice  said  of  this  history : 
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*'XearIy  11  years"— by  the  way,  now  18  years  a^o— "this  Couit  held,  in 
explicit  t^rms,  that  State-imposed  segi-egation  m  public  schools  denies 
equal  protection  of  the  laws.  At  no  time  has  the  Court  deviated  in  the 
slightest  dejri-ee  from  that  holding  or  its  constitutional  underr.in- 
nings."402U.S.  11. 

Ii  I  may  interject,  I  should  like  to  say  all  opinions  of  the  Supreme 
Court  from  Brown  to  Swann  have  been  unanimous  in  this  area.  They 
have  been  joined  in  by  Justices  who  are  described  in  the  popular  press 
as  "liberal"  or  "conservative"  activist  or  judicial  restrainers— what- 
ever these  terms  may  mean,  but  all  decisions  have  been  unanimous*  I 
will  continue  with  the  Chief  Justice's  observations  and  conclusions. 

Tlie  objective  today  remains  to  eliminate  from  the  public  schools  all  vestiges 
of  inii>osed  segregation.  Segregation  was  the  evil  struck  down  by  Broton  as  con- 
trary to  the  equal  protection  guarantees  of  the  Constitution.  That  was  the  basis 
for  the  holding  in  Oreen  v.  County  School  Board,  391  U.S.  430  (1968)  that  school 
authorities  are  "clearly  charged  with  the  affirmative  duty  to  take  whatever  stops 
may  lie  necessary  to  convert  to  a  unitary  system  in  which  racial  diwriniination 
would  l)e  eliminated  root  and  branch.** 

And  finally,  in  specifically  considering  the  question  of  school  bus- 
ing, Chief  Justice  Burger  in  the  Swann  opinion,  had  this  to  say: 

...  In  these  circumstances,  we  find  no  basis  for  holding  that  the  local  school 
authoi-itles  may  not  be  required  to  employ  bus  transportation  as  one  tool  of 
school  desegregation.  Desegregation  plans  cannot  be  limited  to  the  walk-in  school. 

Now,  Mr.  Chairman,  and  gentlemen  of  the  committee,  'nicause  of 
the  misapprehension  of  the  Supreme  Court  actions  in  this  regaid,  it 
IS  impoitaiit  to  note  the  restraint  with  which  the  Supreme  Court  unan- 
imously oonsidercd  school  busing.  Tlie  Coui^t,  did  not  give  a  broad 
mandate  to  district  courts  to  enforce  school  busing  under  any  and  all 
circumstances.  The  Chief  Justice  went  on  to  say  the  following : 

Any  objection  to  transportation  of  students  may  have  validity  when  tlie  time 
or  distance  of  tmvel  is  so  great  as  to  either  risk  the  health  of  the  children  or 
significantly  impinge  on  the  educational  process.  District  courts  must  weigh 
the  soundn^  of  any  transportation  plan  In  light  of  what  Is  said  In  suDdivisions 
U>.  (2)  aM  (3)  above.  It  hai^ly  needs  «feting  that  the  limits  on  time  of  travel 
!J!  H  "^^F  ^^^L.^^^'  probably  with  none  more  than  the  age  of  the 
students.  The  reconciliation  of  competing  values  In  a  desegregation  case  is  of 
course,  a  diffloilt  task  with  many  sensitive  facets  but  fundamentally  no  more 
so  than  remedial  measures  courts  of  equity  have  traditionally  employed. 

In  light  of  the  undeviating  and  unanimous  line  of  decisions  of  the 
Supreme  Court  holding  that  Stat^-imposed  segregation  in  public 
schools  IS  unconstitutional  and  that  busing  is  a  permissible  tool  of 
school  desegregation,  what  needs  to  be  said  of  President  Nixon's 
proposals  which  would  interfere— and  that  is  what  the  proposed 
legislation  plainly  does-with  the  Court's  handling  of  school  desegre- 
gation cases?  Perhaps  the  most  appropriate  statement  would  be  what 
Justice  btory  remarks  about  the  Court's  decision  in  WorcesUr  v 
6^6^)r5re^,3lU.S  (6Pet.)  515  (1832).  In  that  case  the  Supreme  Court 
had  upheld  the  Cherokee  Indian's  claim  to  treaty  land  agamst  annexa- 
tion by  Georgia.  This  ruling  aroused  great  anger  in  President  Jaok- 
son  and  m  Georgia.  Tlierc  were  rumors  that  both  Georgia  and  tlie 
United  btate^  would  decline  to  follow  the  decision.  Referring  to  these 
reports  Justice  Story  in  a  letter  to  a  friend,  stated  simply :  "The  Court, 
has  done  its  duty;  let  the  Nation  now  do  theirs." 

Yes,  the  Federal  courts  have  done  their  duty  in  the  schocil  desegre- 
gation cases  m  a  very  difficult  area,  as  I  can  bear  witness,  having  had 
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the  privilege  of  sitting  on  the  court  for  3  years  and  participating  in 
some  of  its  decisions  in  this  field,  I  suppose  nowhere  in  the  judicial 
history  of  the  United  States  have  so  many  devices  or  stratagems  been 
employed  to  defeat  a  plainly  declared  and  unanimous  decision  of  the 
Supreme  Court.  Notwithstanding,  the  courts  have  pei'severed  and 
until  now  have  been  uniformly  supported  by  the  Chief  Executive  of 
the  country.  It  is  very  interesting  to  me  as  I  contemplate  what  has 
transpired  in  the  past,  to  see  what  action  Chief  Executives  have  taken. 
It  is  well  known  that  President  Eisenhower,  for  example,  had  re- 
servations about  Brovm.  The  fact  of  the  matter  is  that  he  never  said 
that  he  approved  Brown  vs.  Board  of  Education^  but  when  in  Little 
Rock,  the  Governor  of  that  State,  Governor  Faubus,  at  the  time,  took 
steps  to  frustrate  the  mandate  of  the  court^  without  hestitaion.  Presi- 
dent Eisenhower,  despite  his  pei*sonal  feelings  about  Brown^  sent  in 
Federal  troops  to  enforce  the  court's  order.  President  Eisenhower  dis- 
charged the  plain  duty  of  the  Chief  Executive  of  our  country  under 
our  constitutional  scheme. 

We  cannot  be  defenders  of  the  law  if  we  leave  the  courts,  and  par- 
ticularly our  highest  couit,  defenseless  against  attempts  to  prevent 
them  from  performing  their  sworn  constitutional  duties.  Courts  can- 
not with  propriety  defend  themselves;  it  is  the  specific  obligation  of 
the  Congress,  the  bar,  and  others  to  come  for>vard  and  provide  a 
defense. 

Wliat  is  the  Nation's  duty?  What  is  the  Congress'  duty?  To  me  the 
answer  is  plain  because  it  transcends  the  issue  of  busing. 

I  thought  Mr.  McCulloch  stated  it  better  than  I  h?,ve  stated  it  in 
my  te.st.iniony.  The  issue  is  our  judicial  system,  the  concept  of  separa- 
tion of  i)owerSy  our  belief  in  a  government  of  laws.  That  is  theoasic 
issue  that  is  involved  here  and  that  issue  transcends  the  more  limited 
issue  of  the  statutoiy  provisions  relating  to  busing. 

It  is  in  my  view  the  plain  duty  of  the  Congress,  sworn  as  every 
ofticial.  State  and  Federal,  is  sworn  to  uphold  the  Constitution,  to 
defend  the  courts,  to  defend  their  independence  from  executive  and 
legislative  interference,  to  defend  the  integrity  of  the  judicial  process 
and  our  constitutional  commitment  to  the  nile  of  law  and  not  of  men. 

And  I  would  add  this*  I  think  it  is  the  plain  duty  of  Congress  to 
defend  the  many  courageous  Federal  judges,  many  from  the  South 
and  sporifically  the  fifth  circuit  and  its  districts  and  from  the  fourth 
circuit,  too,  who  have  properly  invoked  judicial  authority  to  ban 
racial  di?crimination  in  tno  jpacc  often  of  legislative  default  and  execu- 
iWo,  defiance,  on  the  State  level  principally,  and,  on  occasion,  wide- 
sj)read  public  misunderstanding  and  disapproval. 

When  I  was  on  the  Court,  tlie  Federal  judges  in  Alabama,  I  can 
think  of  one  in  particular.  Judge  Johnson,  a  great  F'cdcml  judge, 
lived  practically  in  a  state  of  scige  because  they  wei*e  doing  their  duty 
1 0  follow  the  Supreme  Couit  and  enforce  the  Constitut  ion. 

This  has  happened  to  other  jud^s.  Federal  and  State,  because  of 
their  con  mitment  to  the  Constitution  of  the  United  States  and  their 
responsibility  as  lower  court,s  to  enforce  decisions  handed  down  by  the 
Supremo  Court. 

But  basically  what  is  the  duty  of  the  Nation  and  the  Congress  and 
all  of  us  is  to  defend  the  Constitution,  itself,  which  explicitly  provides 
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that  no  State  shall  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws/ 

As  I  conceive  the  legal  problems  here  involved,  the  question  before 
this  Committee  and  the  Congre^-s  is  whether  we  are  prepared  to  over- 
rule Marhtnj  v.  Madkon,  That  is  the  essential  question  because  if 
we  believe  in  Marhury  v.  Madison^  we  believe  then  that  the  Consti- 
tution as  interpret<?d  by  the  Supreme  Court  is  binding  upon  all  of  us 
and  that  the  courts  cannot  be  int<»rforpd  with  in  carrying  on  their 
duties* 

So,  if  this  legislation  were  to  be  enacted,  we  would  in  effect  be 
overruling  Chief  Justice  Mai-shall  in  Marhvry  v.  Madkan, 

It  is  not  an  adequate  answer  to  say,  if  this  legislation  wei-e  enacted, 
the  courts  would  liave  a  chance  to  review  its  constitutionality.  The 
courts  are  not  the  only  ones  charged  with  the  responsibility  of  supi)oit- 
in^  and  defending  the  Constitution. 

That  obligation  rests  equally  with  the  august  Congress  which  shaves 
that  responsibility  as  indeed  the  Executive  does,  too. 

Now,  I  am  well  aware  there  are  different  views  about  forced  busing. 
All  busing  is  forced.  I  have  a  farm  in  Virginia.  Obviously,  chihlren 
who  live  near  my  farm  are  forced  to  take  buses  to  get  to  school,  not 
forced  in  an  opprobrious  sense  but  forced  in  the  sense  that  they  live 
in  rural  comnuinities  and  they,  therefore,  nuist  be  brought  to  «cliool 
by  the  only  means  available,  which  is  a  bus. 

I  suppose  what  is  meant  is  forced  busing  is  court-ord<»ro<l  busing, 
but  I  should  note  in  passing  that  busing  in  our  history  has  been  far 
more  widely  practiced  to  enforce  segregation  than  to  eliminate  it. 

But  what  ever  one's  view  is  on  this  subject,  I  liave  the  profound 
conviction  that  no  legislator,  regardle^ss  of  his  partv  or  personal  pred- 
ilections, can  or  should  differ  with  the  concept  that  Qowvi  decisions 
must  be  obeyed  and  enforced  and  not  tampered  with  by  the  Executive 
or  by  Congress  .or  by  anyone  else, 

I  believe  further  that  no  one  can  validly  deny  that  the  President  s 
moratorium  proposal  would  directly  undei-mine  Chief  Justice  Burgers 
holding  for  the  unanimous  Court  in  Swann  v.  Board  of  Ednratfon^ 
and  I  again  repeat  what  he  said  . 

We  find  no  basis  for  holding  that  the  local  school  authorities  may  not  be 
required  to  employ  bus  transporta'ion  as  one  tool  of  school  desegregation.  De- 
segregation plans  can  not  be  limited  to  the  walk-in  school. 

I  am  of  the  firm  view  that  enactment  of  the  President's  proposed 
Student  Transportation  Moratorium  Act  would  be  an  unconstitutional 
interfertuice  with  the  judicial  power  vested  by  article  III  in  the  Fed- 
eral courts,  and  I  am  similarly  of  the  view  tliat  the  busing  provi^ons 
in  the  Equal  Educational  Opportunities  Act  which  are  perinancnt  in 
their  character,  suffer  the  same  constitutional  infirmity.,  I  am  not  per- 
suaded by  the  argument  advanced  by  administmtion  spokesmen  that 
under  aiticle  III  Congress  is  empowered  to  limit  jurisdiction  of  tlje 
Supreme  Court,  and  impliedly  empowered  to  limit  the  jurisdiction  of 
the  Federal  courts  and  that  consequently  the  jurisdiction  of  the  Fed- 
eral courts  to  grant  the  busing  orders  may  be  restricted  as  provided  in 
the  Moratorium  Act  and  PMucational  Opportunities  Act. 

This  argument  overlooks  the  fact  that  the  Constitution  has  other 
provisions  besides  article  III  and  that  many  of  these  provisions  guar- 
antee individual  rights. 


1474 


I  think  alrep.dy  in  the  testimony  before  tliis  committee  some  ex- 
«amples  liave  been  piven.  The  mo?t  obvious  one,  of  coni'se,  is  that 
Oonffres^;  could  not  constitutionally  provide  a  moratorium  a^ain«t  the 
jurv  trials  in  our  Federal  system. 

Obviously,  this  would  contravene  the  provisions  of  the  Constitution 
^yhich  s^iarantee  the  ri^ht  of  trial  by  jury  so  precious  to  the  preserva- 
tion of  our  fundamental  ri^hta 

Xor,  is  it  conceivable  that  the  President  could  propose  or  Conirre^*; 
could  entertain  a  proposition  that  there  would  be  a  moratorium  on 
the  exercise  by  any  of  us  of  our  ri^ht  of  free  speech  under  the  first 
amendment,  under  the  ^ise  of  a  statute  dealing  with  the  iurisdiotion 
of  the  Federal  courts  which  are  constitutionally  vested  with  authority 
to  exercise  the  judicial  power  of  the  United  States. 

Federal  jndffes  are  mandated  bv  the  Constitution  to  follow  the 
whole  Constitution  and  to  ^ant  relief  necessary  to  vindicate  consti- 
tutional rights  found  to  be  denied. 

And  the  Federal  courts  cannot  be  passive  and  indifferent  to  an 
Executive  or  congrressional  attempt  to  remove  jurisdiction  from  the 
Federal  courts  for  the  purpose  of  preventing  enforcement  of  individ- 
ual constitutional  rights  including  the  right  to  be  free  from  racial 
discrimination  imposed  bylaw. 

Xow,  in  the  second  Swann  case,  Chief  Justice  Burger  dealt  with  a 
Stare  statute  which  is  in  manv  respects  similar  to  the  statutes  you  are 
oonsiderins:  and  in  that  case  the  Chief  Justice  again  speaking  for  the 
unanimous  Court,  held  that  such  a  statute  contravened  the  fourteenth 
nmendment.  If  Congress  were  to  pass  this  statute,  it  would  be  in  contra- 
vention of  the  fifth  amendment  since,  in  the  ca«?e  of  Bollmff  v.  ^harfe. 
the  Supreme  Court  of  the  United  States  held  that  the  fifth  amendment 
Wc>s  bind'ng  upon  Congress  and  parallels  the  14th  amendment,  even 
though  the  language  is  somewhat  different,  because  the  fifth  amend- 
ment does  not  explicitly  contain  equal  protection  languaire.  The 
Sunreme  Court  held  in  Jiollina  v.  Sharpe  that  equal  protection  was 
subsumed  under  the  concept  of  due  process  of  law. 

To  acquiesce  in  the  removal  of  jurisdiction  would  be  to  alter  estab- 
lished constitutional  law  to  surrender  the  citadel  of  equal  justice  and  to 
brench  the  separation  of  judicial  and  legislative  powers. 

Having  created  lower  Federal  courts  and  conferred  on  them  juris- 
rliofion  of  pases  nrising  under  the  Constitution,  Conirross  cannot  limit 
this  jurisdiction  in  ways  that  violate  other  provisions  of  the  Consti- 
tution or  prevent  courts  from  srranting  effective  relief. 

Nor  am  I  persuaded  by  the  further  argument  that  has  l)ecn  advanced 
bv  the  administration  that  Congress  has  the  authoritv  under  section  5, 
the  enfocrement  section  of  the  14th  amendment,  to  impose  the  sug- 
gested moratorium. 

I  believe  Mr.  Justice  Black,  in  one  of  his  last  opinions  in  the  . 
18-year-old  voting  case,  Ovpoon  v.  Mit^ehelL  provided  tl^e  ansv  ev  to 
this  contention  in  these  words: 

Congress  may  only  'enforce*  the  provisions  of  the  Amendment  Five — 

he  was  dealing  with  the  Thirteenth.  Fourteenth  and  Fifteenth— 

and  may  do  so  only  by  appropriate  lejfislation.  Confess  hns  no  power  under  the 
enforcement  sections  to  undercut  the  Amendments'  guarantees  of  personal 
equality  and  freedom  from  discrimination. 
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Justice  Black  cited  a  prior  decision  specifically  to  the  same  effect — 
Katzenbaeh  v.  Morgan,  384  U.S.  641,  decided  in  1966.  C!one:ress  has  no 
power  to  undercut  or  dihite  the  undifferentiating  decisions  of  the 
Court  fi*om  Broton  to  Swann^  holding  that  State-sanctioned  segre- 
gation of  public  schools  violates  the  equal  protection  of  the  14th 
amendment  and  that  relief  appropriate  to  eliminate  such  racial  dis- 
crimination must  be  granted  by  the  courts. 

For  the  same  reason  the  administration's  reliance  upon  the  Supreme 
Court  decision  sustaining  the  Norris-LaGuardia  Act  is  unfounded 

The  chairman  mentioned  that  I  had  some  experience  in  labor 
matt-ers  and  that  is  so  in  my  past  reincarnation.  I  am  well  familiar 
with  the  Norris-LaGuardia  Act  and  its  history.  The  restriction  of 
the  Norris-LaGuardia  Act  on  the  right  to  an  injunction  of  labor  dis- 
putes operates  to  protect,  not  to  restrict,  a  constitutional  right.  It 
operates  to  protect  the  first  amendment  right  of  peaceful  picketina:. 
The  Norris-LaGnardia  Act  is  often  misunderstood.  It  does  not  operate 
to  restrict  a  Federal  court  from  entering  into  an  injunction  against 
violence.  The  statute  does  not  deprive  employers  of  a  constitutionally 
protected  right  or  remedy  since  there  is  no  constitutional  right  for 
employers  to  prevent  appropriate  peaceful  picketing. 

There  is  another  reason  why  Congress  cast  the  Norris-LaGuardia 
Act  in  what  appears  to  be  jurisdictional  terms.  At  the  time  the  Norris- 
LaGuardia  Act  was  drafted,  it  was  unclear  from  Supreme  Court 
decisions  as  to  the  scope  of  authority  of  Congress  under  the  commerce 
clan<5e  to  deal  with  the  field  of  labor  relations  and  therefore  the  legis- 
lative draftsmen  cast  the  statute  in  what  at  first  reading  would  appear 
to  bo  in  jurisdictional  terms.  The  fact  of  the  matter  is  what  in  later 
decisions,  the  srroat  ./rwAv  (fe  Lauqhlw  case  and  others,  the  scopo  of 
the  commerce  clause  was  interpreted  to  enable  Congress  to  deal  with 
la)v>r  relations  in  areas  affecting  commerce.  Were  the  act  to  be  drafted 
by  ronirrcs*^  today,  it  is  clear  from  subsequent  labor  relations,  it  would 
1)0  ^Irafted  in  ?ub«tantive  ratherthan  jurisdictional  language. 

Rnt  in  any  event,  there  is  no  analogy  because  here  the  statutes  in 
question  operate  by  their  terms,  as  to  restrict  the  full  reach  of  the  14th 
amendment.  This  is  quite  different  from  the  Norris-LaGuardia  Act 
which,  I  have  said,  onerates  to  protect  the  first  amendment  right  to 
carry  on  peaceful  activity. 

The  administration  also  has  mentioned,  as  support  for  tliese 
statutes,  ex  parte  MrCardlr.  a  reconstniction  case  decided  in  1869. 
Mo^t  thou^Tthfnl  commentators  take  a  dim  view  of  McCardle  because 
McCardle  interfered  with  the  right  of  habeas  corpus  upon  which  our 
liberties  basically  depend.  And  most  thoughtful  commentators  assume 
that  MrCardlp  does  not  have  very  much  present  vitality.  But  even 
if  you  were  to  assume  that  it  does,  it  is  readily  distinguishable  from 
what  is  in  issue  today. 

In  MrCajrdle  the  Supreme  Court  held  that  Congress  could  take 
away  the  right  of  the  direct  appeal  Conirress.had  provided  in  habeas 
corpus  ca'^es.  The  original  jurisdiction  of  the  lower  Federal  courts  and 
the  Supreme  Court  to  grant  habeas  corpus  writs  was  left  unimpaired, 
as  well  as  the  discretionary  power  of  the  Supreme  Court  to  review 
renewals  of  the  great  writ.  Finally,  and  most  critically,  the  law 
sustained  in  McCardle  did  not,  as  the  proposed  moratorium  would, 
restrict  remedies  while  purporting  to  leave  the  basic  jurisdiction 
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unchanged.  Indeed  the  McGardle  court  expressly  confirmed  cases 
invalidating  legislative  interference  with  the  courts  in  the  exercise  of 
their  continuing  jurisdiction. 

Just  as  this  legislation  would  overrule  Marbury  v.  Madison^  it 
would  also  oyerruTe  one  of  our  earl^-  great  cases,  the  case  which  really 
established  judicially  the  concept  for  separation  of  powers,  Hay- 
hum's  case,  2  U.S.  408  (1792). 

In  that  case  the  Court  held  that  Congress  could  not  review  and 
reverse  the  Sujireme  Court  in  its  constitutional  adjudications. 

It  is  quite  ciear  to  me  that  the  legislation  before  you  is  unconsti- 
tutional, but,  whether  one  agrees  witn  me  or  not  on  the  constitutional 
aspects  of  the  matter.  Congress  also  has  the  policy  question  before  it. 
The  persuasive  note  in  the  administration \s  proposals  is  interference 
with  the  courts  in  the  performance  of  their  constitutional  duties.  On 
this  issue,  all  devoted  to  our  constitutional  commitment,  to  the  con- 
cept of  separation  of  i)owei*s,  must  and  should  join  in  opposition  to 
the  administration's  proposal. 

Xo  one  can  really  doubt  the  enormity  of  the  interference  with 
judicial  process  and  the  consequent  diminution  of  respect  for  law  and 
justice  which  must  inevitably  ensue.  It  is  a  contradiction  in  terms, 
in  light  of  respect  for  law,  for  a  statute  to  be  enacted  which  says,  in 
effect,  that  a  couit  may  ent^r  an  order,  sustainiii/2:  a  constitutional 
right,  but  that  its  implementation  may  be  stayed.  When  I  was  on  the 
Supreme  Court,  I  wrote  for  the  Court  a  unanimous  Court  opinion 
in  Watson  v.  Memphis,  This  is  a  case  w^hicli  involved  desegr^ation 
of  the  public  parks  in  the  city  of  Memphis. 

In  that  case  I  said  for  the  Supreme  Court,  a  unanimous  Court,  "Con- 
stitutional rights  are  for  the  *here  and  now.'  They  are  not  rights  which 
may  bo  indefinitely  postponed." 

I  have  noted  some  testimony  before  fiiis  committee,  trying  to  dis- 
tinguish between  the  right  and  the  remedy.  Such  distinctions,  in  the 
present  context,  are  artificial  and  unrealistic.  Once  it  is  said,  as  the 
Court  did  in  Wafsm  v.  Memphis  and  in  the  long  line  of  school  cases, 
that  constitutional  rights  are  for  the  here  and  now,  and  not  for  the 
indefinite  future,  tlien  the  remedy  becomes  part  of  the  right.  The 
remedy  cannot  be  considered  separately,  because  otherwise  tlic  con- 
stitutional right  Ixjconios  an  abstraction  and  not  a  reality. 

I  would  like  to  say  a  few  words  about  the  joint  resolution.  I  share 
the  concern  voiced  by  others  who  have  already  testified  about  an 
amendment  that  limits  the  basic  Imman  rights  guaranteed  by  the  14th 
amendment  and  that  bars  even  fhe  busing  of  minority  children  whose 
parents  want  them  to  be  bused  to  better  and  less  segregated  schools. 

That,  of  course,  is  what  the  amendment  would  permit.  I  believe 
that  such  aniendment  would  be  a  backward  step  in  our  stated  progress 
toward  eliminating  State-sanctioned  racial  discrimination. 

My  own  philosophy  in  this  regard  is  set  foith  in  another  opinion 
I  wrote  as  a  member  of  the  Supreme  Court  in.  Bell  v.  Maryland, 
decided  June  22, 1964.  If  you  will  bear  with  me,  I  would  like  to  read 
a  few  sentences  from  that  opinion.  This  is  what  I  said : 

The  Declaration  of  Independence  states  the  Amerioan  Creed:  We  hold  these 
truths  to  be  self-evident,  that  all  men  are  created  equal  and  they  are  endowed 
by  their  Creator  with  certain  unalienable  rights,  that  among  these  rights  are 
life,  liberty,  and  the  pursuit  of  happiness.  This  ideal  was  not  fully  achieved  with 
the  adoption  of  our  Constitution  because  of  the  hard  and  tragic  reality  of  Negro 
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slavery.  The  Constitution  of  the  new  nation,  while  heralding  liberty,  in  effect 
declared  all  men  to  be  free  and  equal  except  black  men  who  were  to  be  neither 
free  nor  equal.  This  inconsistency  reflected  a  fundamental  departure  from  the 
American  Creed,  a  departure  which  it  took  a  tragic  civil  war  to  set  right. 

With  the  adoption,  however,  of  the  Thirteenth,  Fourteenth  and  Fifteenth 
Amendments  to  the  Constitution,  freedom  and  equality  were  guaranteed  ex- 
pressly to  all  regardless  of  race,  color  or  pre\ious  condition  of  servitude. 

I  shall  skip  some  of  what  I  said  and  now  go  on. 

Tlie  Thirteenth,  Fourteenth,  and  Fifteenth  Amendment  do  not  permit  Ne- 
groes to  be  considered  as  second-class  citizens  in  auy  aspect  of  our  public  life. 
We  make  no  racial  distinctions  between  citizens  in  exacting  from  them  discharge 
of  public  responsibilities. 

Tl »  heaviest  duties  of  citizenship,  military  service,  taxation,  obedience  to  laws, 
are  i^iposed  even-handedly  upon  black  and  white.  States  may  impose  the  burden 
of  state  citizenship  uiwm  Negroes  and  states  in  many  ways  benefit  from  equal 
imposition  of  the  duties  of  Federal  citizenship.  Our  fundamental  law  which 
insuies  such  equality  of  public  burdens  in  my  view  insures  equality  of  pul^lic 
boneflts.  This  Court  has  repeatedly  recognized  and  applied  this  fundamental 
principles  to  many  aspects  of  community  life. 

The  constitutional  right  of  all  Americans  to  be  treated  as  equal  members  of 
the  conimunity  is  a  civil  right  granted  by  the  people  in  the  Constitution,  a  right 
which  is  too  imiwrtiint,  and  this  is  pertinent  here,  in  our  free  society  to  be 
stripr>e(l  of  judicial  protection.  It  is  and  should  be  more  true  today  than  it  was 
over  a  century  ago  that  the  great  advantage  of  the  Americans  is  Uiat  they  are 
bom  e(|ual  and  in  the  eyes  of  the  law,  they  are  all  of  the  .same  estate.  The 
first  Chief  Ju.9tlce  of  the  United  States,  John  Jay,  spoke  of  the  free  air  of 
American  life.  The  great  purpose  of  the  li\)urteenth  Amendment  is  to  keep  It 
free  and  equal.  Under  the  Constitution  no  American  can  or  should  be  denied 
rijrlits  f un(kimental  to  freedom  and  citizenship. 

Mr.  Chairman,  and  gentlemen  of  the  oominittee,  I  adheie  to  the 


for  permitting  me  to  state  my  views  on  this  most  important  suhject. 

Chairman  Brooks.  Justice  Goldberg,  we  are  grateful  to  you  for 
your  helpful  testimony.  I  really  did  not  try  any  cases  with  you  in  labor 
lawc  but  I  make  a  pretty  effective  witness  foryour cause. 

The  administration  witnesses  have  urgcil  this  sul)committcc  that 
the  busing  moratorium  legislation  is  needed  in  order  to  give  Congicss 
the  time  to  study  and  reconiinend  substantive  standa^s  to  govern 
future  court  desegregation  orders. 

What  is  j'our  conmiont  on  that? 

Justice  GoLDUKRG.  My  comment  on  that  is  that  it  reflects  a  lack  of 
confidence  in  the  Court,  including  a  lack  of  confidence  in  Chief  Justice 
Uur^'er  and  his  colleagues  who  have  carefully  delineated  the  scope  of 
piotecting  constitutional  rights,  I  cannot  understand  the  argument 
that  more  time  is  needed  to  enact  a  statute  which  would  deny  the  pro- 
tection of  the  14th  amendment. 

Congi'ess  has  no  authority  to  do  this  and  the  administration  proposal 
in  this  :va  simply  does  not  hold  water. 

Chainnan  Brooks.  What  do  you  foresee  as  a  consequence  if  the 
nioi  atorium  bill  is  enacted  upon  the  capacity  of  the  couits  to  hear  and 
try  cases  involving  segregation  in  public  schools?  What  would  be  the 
impact  upon  Federal  courts  if  the  moratorium  bill  were  passed? 

Justice  Goldberg.  It  would  be,  I  think,  an  unprecedented  and  un- 
warranted interference  with  the  plain  duty  of  the  courts  to  enforce 
the  equal  protection  clause  of  the  14th  amendment  and  would  lead 
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to  disrespect  for  the  law  among  our  citizens.  We  need  today  more 
respect  for  the  law,  not  less.  As  I  said,  Mr.  Chairman,  the  moratorium 
statute  is  so  drafted  that  a  court  could  hand  aown  an  order  which 
would  say,  in  a  given  situation,  that  a  constitutional  right  lias  been 
denied  but  the  court  would  be  impotent  to  implement  that  order.  I  put 
to  you  a  sinmle  proposition :  What  respect  for  law  i  '>uld  a  litigant  have 
if  a  court  decision  came  down  saying  that  his  constitutional  rights 
were  plainly  abridged  and  concurrently  that  t!  is  right  could  not  be 
vindicated? 

But  vindication  would  be  not  only  temporarily  delayed,  but  as  I 
have  pointed  out,  under  the  Equal  Educational  Oppoitunities  Act, 
could  be  permanently  delayed. 

Mr.  McClory.  Will  the  chairman  yield  for  this  comment « 

Chairman  Brooks.  Yes. 

Mr.  McClory.  As  I  recall,  we  posed  the  question  to  the  Attorney 
General  when  he  was  here  and  we  asked  him  whether  this  Moratorium 
Act  would  deprive  the  Supreme  Court  of  the  right  to  pass  upon  con- 
stitutional provisions,  including  the  equal  protection  clause,  and  he 
said  no,  that  this  legislation  would  not  affect  the  Supreme  Court.  It 
was  my  understanding  that  his  opinion  was  that  the  act  would  affect 
the  district  courts  but  would  not  deprive  anybody  of  any  constitutional 
rijjhts  in  the  Supreme  Court.  I  think  that  should  be  made  clear  because 
I  think  we  have  a  great  deal  of  testimony  today  devoted  tc  that  point 
which  the  Attorney  General  conceded  in  his  testimony. 

Justice  Goldberg.  I  cannot  undei^stand  that  testimony  in  light  of 
the  fact  that  the  legislation  applies  to  all  Federal  courts. 

Mr.  McClorv.  I  am  recalling  for  your  infonnation  what  I  believe 
the  Attoniej-  General  indicated  to  be  *he  legislative  intent,  -vhich 
appears  to  differ  from  the  way  that  you v^e  described  it. 

Justice  Goldberg.  But  I  have  read  the  le":islation  and  it  is  the  legis- 
lation, with  due  respect  to  the  Attorney  General,  which,  if  enacted, 
\yould  prevail  and  the  legislation  applies  to  all  Federal  courts  and  the 
Supreme  Coui-t  is  a  Federal  coui-t. 

Chairman  Brooks.  The  Justice  is  right  in  that.  In  the  legislation  on 
page  3,  lines  21  and  22,  refers  to,  "implemeiitation  of  any  order  of  a 
court  of  the  United  States." 

Justice  Goldberg.  Yes. 

Chairman  Brooks.  And  this,  T  think,  includes  all  of  the  Federal 
courts  despite  what  the  Attorney  General  said. 
Justice  Goldberg.  Right. 

Chairman  Brooks.  I  liave  another  question:  Finding  No.  5  of  the 
busing  moratorium  bill  reads:  "There  is  a  substantial  likelihood  that 
many  local  educational  agencies  will  be  required  to  implement  desegre- 
gation plans  tliat  impose  a  greater  obligation  than  required  by  the 
Fourteenth  Amendment  ..." 

Do  you  believe  the  'Federal  courts  in  this  country  have  ordered 
desegregation  that  exceeds  the  requirements  of  the  14th  amendment? 

Justice  Goldberg.  Ko,  sir;  and  there  is  a  corrective  if  they  do,  and 
that  is  by  review  in  the  higher  ccMrts  and  I  must  say  from  my  own 
experience  that  correctives  are  sought  and  speedily  acted  upon. 

The  Supreme  Couit  is  well  aware  of  the  problems  involved  with 
school  semesters  and  has  acted  promptly  when  applications  for  stay 
have  been  made  to  the  Court.  It  also  has  acted  promptly  in  handing 
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down  its  decisions  in  these  cases  recognizing  the  impact  of  these  deci- 
sions npon  local  educational  authorities. 

Chainnan  Brooks.  Mr.  Justice,  aside  from  the  constitutional  in- 
hrmities  as  you  ponited  them  out,  in  ^Vour  opinion,  would  you  elaborate 
on  what  you  believe  to  be  the  practical  consequences  of  enactment  of 
the  busing  moratorium. 

Justice  Goldberg.  I  have  said  that,  as  a  matter  of  policy,  whether 
one  agi-ees  with  me  constitutionally  or  not,  it  is  a  very  undesirable 
thing  to  do.  It  is  undesiraMe  to  do  for  several  reasons. 

First  of  all,  the  busing  matter,  while  highly  emotionally  charged, 
and  undei'Standably  so,  people  worry  about  their  children— is  not  of 
the  dimensions  which  would  warrant  this  type  of  legislation. 

The  number  of  diildren  under  a  busing  order  of  a  couit  is  insignifi- 
cant m  relation  to  the  total  number  of  children  who  are  bused  for 
reasons  quite  independent  of  enforcement  of  desegregation  ordei's. 

And  I  think  there  is  another  basic  thing  involved  here  and  that  basic 
thuig  IS  this :  Keally,  as  I  have  indicated  in  my  testimonv,  there  is  what 
1  called  a  "tilt"  toward  restoration  of  separate  but  equal  in  this  whole 
panoply  of  legislation. 

Now,  we  tried  sepamte  but  equal  for  a  long  time.  We  tried  it  from 
189G  to  1954  and  our  Nation  is  paying  the  penalty  for  that  now.  It 
simply  did  not  work. 

Thei-e  never  can  be— as  the  Court  said  in  equality  in  sep- 

aratism. It  created  many  of  the  problems  which  now  affect  us  in  our 
society,  not  only  in  the  school  area  in  terms  of  alienation  of  citizens 
from  each  other  and  I  would  believe— and  I  do  not  think  anvbodv  at 
all  can  deny  that— if  this  legislation  were  passed,  it  would  be  regarded 
among  our  citizens,  black  and  white,  as  a  movement  backward  from 
the  attempt  to  provide  equal  protection  of  the  laws  for  all  of  our 
citizens. 

I  cannot  conceive  that  it  would  be  construed  otherwise. 

Chairman  Brooks.  Mr.  Justice,  this  committee  has  endeavored  to 
asceitam  iiow  many  students  are  bused  for  desegreation  purposes  in 
this  country.  From  HEW  we  have  b  ^n  told  that  approximately  10 
million  i^t^idents  throughout  this  country  are  bused  daily  to  their 
schools. 

The  number  of  those  bused  for  desegregation  purposes  is  relatively 
smaii  but  we  have  not  been  able  to  get  a  hard  figure  from  the  Depart- 
TTient  as  yet. 

Justice  GoLDBERo.  My  estimate,  if  you  are  interested— it  is  not  a 
very  precise  estimate— but  I  would  doubt  that  more  than  100,000  chil- 
dren are  so  bused  and  I  think  that  is  probably  an  overstatement  ^x»- 
cause,  as  you  recall,  from  Chief  Justice  Burger's  opinion,  there  are 
severe  Imitations  imposed  by  the  Supreme  Court,  on  the  lower  courts 
m  ordenng  busing. 

Chairman  Brooks.  Thank  you. 

Mr.  McCulloch. 

Mr.  McCuu/)cn.  Thank  yoi ,  Mr.  Chairman.  I  am  very  pleased,  Mr. 
Jnsticx^,  that  you  ai-e  here  this  morning  I  think  you  have  a  record 
that  has  seldom,  if  ever,  been  excelled.  Yon  have  approached  this 
difficult  question  as  you  have  approached  so  many,  with  great  insight. 
^  I  think,  ji^rhaps,  if  I  can  testify  1  minute  and  that  is  as  long  as 
i.  will  testify,  the  legislation  which  would  prohibit  busing  would 
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prohibit  thousands  of  children  from  getting  the  quality  education  to 
which  they  are  entitled  in  this  country. 

Mr.  Justice,  I  said  a  day  or  two  that  I  came  from  the  great 
Miami  Valley  in  Ohio  where  we  have  had  school  transportation  since 
1918  or  1919,  at  first  bv  horse-drawn  vehicles  in  some  instances  and 
finally  by  the  most  modem  vehicles  that  are  made  in  America. 

Of  course,  back  in  those  olden  days,  motor  driven  vehicles  made  us 
anxio\is  for  Avhat  might  happen  to  the  young  students.  But  I  do  not 
think  that  Ohio  or  any  part  of  it  has  Wn  set  backward  by  forced 
schooling,  assi{?nment,  and  busing  to  give  a  good  education  to  all  of  the 
students  therein. 

If  this  legislation  is  adopted,  we  will  have,  by  legislati^  e  enactment, 
denied  quality  education  to  thousands  in  America.  I  am  g;ad  you  have 
been  able  to  be  here.  You  have  given  us  some  interesting  infoi-mation 
and  opinion. 

Justice  Goldberg.  Mr.  McC-ulloch,  when  I  grew  up  in  Chicago,  and 
we  did  not  have  buses  but  I  attended  a  high  school  that  was  4  miles 
away,  my  method  of  busing  myself  to  high  school  was  to  cither  walk 
or  search  aio\md  for  a  discarded  transfer,  since  I  could  not  afford  the 
street  car  fare.  If  I  could  find  a  transfer,  that  would  get  me  to  school. 
So  that  was  a  form  of  busing,  too,  not  as  good  as  the  State  provided 
or  a  city  provided  bus  or  horse-drawn  vehicles. 

Mr.  MrCruAx  ii.,  I  was  told  when  younger  and  when  I  followed 
advice  that  one  was  not  to  ever  try  to  stop  a  story  of  an  able  man  to 
whom  one  was  talking.  But  in  Ohio  I  was  transported  to  school  some  10 
or  15  miles  by  a  railroad  hand  car. 

Chairman  Brooks.  Congressman  Hungate. 

Mr.  Hungate.  Thank  you,  Mr.  Chairman.  On  page  3  of  your  state- 
ment you  say  that  the  President's  antibusing  proposals  are  unconsti- 
tutional because  they  violate  the  Sepntution  of  Powers  mandated  by 
the  Constitution.  Would  you  think  it  possible  for  a  court  to  violate 
.Separation  of  Powers? 

Justice  Goldberg.  Yes. 

Mr.  Hungate.  What  would  be  the  remedy  in  that  case  ? 

Justice  Goldberg.  The  remedy  would  be  in  this  Congress.  Any  iudge 
who  would  violate  the  Constitution  ought  p  bi»«  impeached,  tie  is 
bound  by  the  oath.  We  are  all  bound,  but  all  members  of  the  executive, 
the  legislative  and  the  judiciary  are  bound  by  the  separation-of- 
powers  concept. 

But  I  well  know  how  careful  the  courts  have  been  to  respect  Separa- 
tion of  Powers.  Sometimes  they  are  being  criticized  for  too  much 
caution  in  this  regard.  I  will  give  you  an  example.  Many  people  feel 
the  couits  should  have  passed  upon  the  question  of  valiaity  of  the 
war  in  Vietnam.  They  have  turned  down  every  request  to  do  so  and 
some  people  fee^  they  are  not  discharging  their  duties.  It  is  an  indica- 
tion of  the  great  caution  with  which  courts  approach  pi-oblems  of  this 
character. 

Mr.  Hungate.  Has  impeacliment  ever  been  used  as  a  weapon  under 
such  circumstances? 

Justice  Goldberg.  Impeachment  has  not  been  used  as  a  weapon  in 
this  ai*ea.  It  has  been  tri^^d  in  others  but  I  would  say  it  would  be  to  me 
the  best  cause  for  impeaching  judges  if  they  tried  to  assume  powers 
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that  the  Constitution  does  not  vest  in  them.  They  are  bound  by  the 
Constitution,  too. 

Mr.  HuNGATE.  As  I  undei'stood  your  statement,  and  I  think  this 
would  also  follow  the  Coleman  repoit, — ^''separate  is  not  equal.''  As  a 
factual  matter,  don't  we  have  certain  areas  m  this  country  which  be- 
cause of  geography,  let  us  sav,  do  not  have  integration  and  in  niy 
judgment  would  not  be  said  to  have  segregation.  There  just  are  not  any 
people  of  the  ininority  races  or  religions  or  ethnic  groups  there.  Do  we, 
then,  necessarily  have  some  areas  that  are  not  equal  ? 

Justice  Goldberg.  Yes,  we  do  reg'-ettably  but  it  is  to  be  remembered 
that  under  the  Constitution  and  14th  amendment  the  courts  can  only 
act  against  the  State  action.  They  are  not  at  large  to  remedy  situations 
which  exist  which  are  not  the  result  of  State  action.  We  are  dealing 
here  with  State-sanctioned  segregation. 

The  amendment  says  '*No  State  shall". 

Mr.  HuNGATE.  Does  that  involve  a  distinction  between  de  jure 
and  de  facto? 
Justice  Goldberg.  It  does. 

Mr.  IIiiNGATE.  And  there  is  a  distinction  between  de  jure  and  de 
facto? 

Justice  Goldberg.  Yes,  sir. 

Mr.  HuNGATE.  On  page  8  of  your  statement  you  say  "Having  cre- 
ated lower  Federal  courts,"  and  so  on,  "Congress  cannot  limit 
jurisdiction." 

We  have  had  to^imony  earlier  concerning  the  abolition  of  the 
Commerce  Court  by  the  Congress.  Would  that  be  relevant  this 
issue? 

Justice  GoLDBiiRG.  There  Congress  would  be  eliminating  a  couit. 
It  \vould  not  be  saying  that  we  keep  a  court  and  it  may  go  ahead  and 
do  its  business  but  it  may  not  do  it  a  certain  way  which  Congress 
does  not  like.  That  is  quite  a  difference. 

Mr.  HuNGATE.  That  is  analogous  perhaps  to  the  situation  where  a 
corporation  is  created  where  one  is  not  authorized,  but  unreasonable 
or  unconstitutional  restrictions  nevertheless  cannot  be  imposed  on  such 
an  entity. 

Justice  Goldberg.  That  is  right. 

Once  you  created  the  entity,  that  entity  must  be  allowed  to  operate 
in  confonnity  with  law. 

Mr.  HuNGATE.  With  respect  to  suspension  of  constitutional  riirhts— 
porliaps  you  rovered  tliis  m  discussing  m  re  McCardle—wns  not  the 
ri«rht  of  luil)eas  cor|)iis  suspended  ? 

Justifc  GoLDUKRo.  It  was  hut  you  will  recall  one  of  our  irreatost 
cases,  r.r  prtrte  MUJir/av.  Then  habeas  corpus  was  suspended  in  the 
District  of  Columbia  by  a  great  President,  President  Lincoln,  even 
great  presidents  sotnetiines  step  beyond  the  Constitution—the  Supreme 
Court,  of  the  T'nited  Statos  in  pm^fe  MWigav  held  that  the  writ 
of  habeas  corpus  could  not  be  suspended  since  the  courts  were  sitting. 
The  Court,  went  on  to  say  that  the  Constitution  of  the  United  States 
is  a  Constitution  V  at  applies  in  war  and  in  peace  and  covers  with 
the  mantle  of  its  protection  all  classes  of  citizens  under  all  circum- 
stances. I  think  that  is  an  accurate  quot^. 
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Mr.  IIuNOATE.  Then  is  it  a  correct  statement  that  the  courts  did  not 
sjinction  or  did  not  jjermit  suspension  of  habeas  corpus  during  the 
Civil  War? 

Justice  GoLDBCRO.  That  is  correct. 

Mr.  HuNOATE.  It  may  have  been  factually  done  but  not  legallv. 

Justice  Goldberg.  That  is  correct. 

Ex  parte  Milligan  is  the  case  which  so  held. 

Mr.  HuNOATE.  On  the  issue  of  the  power  of  Congress  to  restrict 
the  Court  in  the  exercise  of  its  power  I  take  it  you  do  not  think  Norris- 
LaGuardia  is  precedent  for  that. 

Justice  Goldberg.  No. 

Mr.  HimGATE.  But  that  act  limits  the  situations  in  which  injunc- 
tions can  be  issued.  Wouldn't  that  be  authority  that  Congress  can 
restrict  exercise  of  judicial  power? 

Jiistice  Goldberg.  No;  I  do  not  think  so  because  in  the  Norris- 
LaGuardia  Act  Congress  passed  a  statute  to  protect  the  constitutional 
rights  of  the  workingman,  not  to  abridge  them.  An  employer  has  no 
constitutional  rights  to  abridge  constitutional  rights  of  the  working- 
man.  ^ 


Mr.  HuNGATE.  On  that  point  and  in  the  statement  on  pa^^e  9  you 
say  the  Norris-LaGuardia  Act  does  not  deprive  employers  of  a  con- 
stitutionally protected  right  or  remedy.  leaving  aside  the  word  "con- 
stitutionally," was  it  not  a  fact  that  prior  to  enactment  of  that  act 
an  employer  had  a  right  to  get  an  injunction  and  after  the  act  he  had 
none? 

Justice  Goldberg.  But  the  Supreme  Cour  held  in  the  Sevn  case 
that  there  is  a  constitutional  right  on  the  part  of  labor  organizations 
peacefully  to  picket,  and,  therefore,  the  employers'  prior  recourse  to 
unrestricted  injunctions  was  not  to  be  further  sanctioned. 
^  ^UNGATE.  Thank  you,  Mr.  Chairman,  and  thank  you.  Justice 
Ooldberg. 

Chairman  Brooks.  Congressman  Mikva. 

Mr.  MiKVA.  Mr.  Justice,  let  me  stat«  what  a  distinct  privilege  it 
is  to  have  you  here  as  a  witness.  I  had  the  great  pleasure  of  sennn<r 
as  an  associai^  and  partner  in  one  of  your  other  reincarnations.  ^ 

Having  said  that,  I  will  not  blame  my  lack  of  legal  knowledge  on 
you.  T^et  me  ask  you  this.  Do  you  know  of  any  case  on  appeal  whore 
a  Federal  court  has  specifically  held  that  de  facto  school  seffre^ration 
came  rithin  the  purview  of  Broxon  v.  Board  of  Educatimf  *" 

Justice  Goldberg.  No. 

Mr.  Mtkva.  I  do  not,  either,  but  assuming  that  there  were  such  a 
c^,  is  there  any  reason  for  you  to  assume  that  the  Supreme  Court 
of  the  United  States  would  not  in  due  course  reverse  or  correct  such 
a  finding? 

Justice  Goldberg.  I  am  positive  in  my  own  mind  that  the  Supreme 
Court  of  the  United  States,  whatever  the  changes  in  persoriel,  would 
hold  that  its  only  authority  in  this  area  is  to  enforce  the  14th  amend- 
ment which  plainly  applies  to  State  action  and  does  not  apply  to  action 
which  is  not  State  action. 

Mr.  Mtkva.  So  that  whether  Judge  Merhiire  or  a  judge  in  Michigan 
or  a  judge  in  California  has  exceeded  the  charge  of  Brown  v.  Board 
of  Edvmtion^  the  proper  means  and  only  means  for  correction  of  such 
excesses  exists  by  appeal  to  the  Supreme  Court  of  the  United  States. 

J ustice  Goij)berg.  That  is  correct.  Congressman. 
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Mr.  MiKVA.  I  was  very  much  struck  by  your  suggestion  that  what  we 
are  being  asked  to  do  as  the  minimum  is  to  interfere  if  not  reverse 
Broym  by  taking  away  that  normal  route  of  correcting  excesses  and 
having  Congress  declare  the  law. 

Justice  Goldberg.  That  is  correct.  If  there  is  a  feelino;  in  Conffress 
that  the  Supreme  Court  is  proceeding  not  quicklv  enough,  it  is  within 
the  purview  of  Congress  to  pass  expediting  legislation  about  consideT*- 
ation  of  cases.  This  has  never  been  regarded  tohe  an  undue  interference 
with  the  courts.  This  has  been  reganied  as  a  declaration  by  Congress 
that  certain  cases  ought  to  be  given  priority  in  consideration.  How- 
ever, the  Court,  itself,  has  been  very  alert  in  seeing  to  it  that  cases  of 
this  character  are  promptly  acted  upon. 

Mr.  MiKVA.  Along  that  line,  there  was  a  provision  that  has  been 
incorporated  in  a  bill  that  the  House  passed  which  provided  for  an 
automatic  stay  of  a  busing  order  pending  appeal. 

Would  you  care  to  comment  ? 

Justice  Goldberg.  In  mj  opinion  that  would  be  an  unconstitutional 
infringement  of  the  judicial  process.  The  courts  are  the  ones  who  have 
to  determine  whether  or  not  an  order  shall  be  stayed  and  there,  too, 
the  courts  have  acted  with  great  promptness,  vigor,  and  good  sense. 
In  one  of  Justice  Black's  last  actions,  a  case  came  before  him  to  stay 
an  order  of  a  court  of  appeals.  He  was  of  the  opinion  that  the  order  in 
uestion  unduly  delayed  desegregation  under  Brown  and  subsequent 
ecisions. 

Nevertheless;  since  he  felt  that  the  whole  Courf-  ought  to  pass  on  it, 
he  preserved  the  court  of  appeals'  order  to  give  the  whole  Supreme 
Court  the  opportunity  to  pass  on  it.  The  whole  Court  did  pass  on  it  and 
reversed  the  order  of  the  court  of  appeals. 

Mr.  MiKVA.  Mr.  Justice,  let  me  ask  you  to  turn  your  attention  to  the 
constitutional  amendment,  the  one  we  have  been  looking  at  most 
specifically  and  on  which  we  hav<»  heard  testimony.  House  Joint  Reso- 
lution 620,  introduced  by  Congressman  Lent.  It  does  not  mention 
busing  in  the  body  of  the  resolution.  It  reads:  "No  public  school 
student  shall,  because  of  his  race,  creed,  or  color  be  assigned  to  or 
required  to  attend  a  parti cu  dr  school." 

I^t  me  conjure  up  the  hypothetical  case  where  a  court,  found  de  jure 
segregation.  Would  you  agree  with  me  that  if  House  Joint  Resolution 
620  were  adopted  there  would  be  no  order  a  court  could  enter  to  assign 
students  in  a  different  manner  if  race  were  to  be  taken  into  accotmt? 

Justice  Goldberg.  That  is  correct  The  constitutional  amendment 
is  a  repealer^  in  considerable  measure  of  tlie  l'*h  amendment.  That 
is  what  it  is. 

Mr.  MiKVA.  Yesterday  we  heard  the  vice  mayor  of  the  city  of 
Richmond  who  was  talkiag  about  the  possible  results  if  this  amend- 
ment were  to  be  adopted.  He  said  Congress  would  be  saying  to  all 
black  people  of  this  country:  "We  tell  you  to  follow  the  rules  and  as 
soon  as  you  start  to  win  under  the  rules,  then  we  change  the  rules." 

Justice  Goi^DBERG.  On  thrt,  you  know.  I  think  that  the  whole  thnist 
here  is  very  unfair  to  scho  )1  authorities,  many  of  them  in  the  South 
who  have  conscientiously  tried  to  comply  with  the  Court  decisions.  I 
mentioned  that  I  have  a  farm  in  Virginia.  In  my  area,  the  county  has 
provided  an  integrated  school  system.  Thej  have  abolished  the' dual 
system  they  have  had.  All  of  the  children  in  the  high  school,  for  ex- 
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ample,  go  to  the  same  school  and  they  are  bused  to  that  school. 
Everybody  has  to  be  bused  because  they  are  in  the  country. 

I  would  think  that  school  authorities  who  have  done  this  would 
feel  this  is  a  repudiation  of  what  they  had  done. 

Mr.  MiKVA.  Thank  you  very  much. 

Chairman  Brooks.  Congressman  Poff. 

Mr.  Poff.  Thank  you,  Mr.  Chairman.  I  have  no  questions,  but  I 
do  have  a  comment. 

I  think  the  witness  does  this  committee  a  great  honor  by  his  presence. 
He  is  one  of  the  Nation's  most  distinguished  disciples  of  legal  disci- 
plines, and  the  testimony  he  has  given  here  was  scholarly  and  skillful 
as  usual.  As  one  member  of  the  committee,  I  am  grateful  for  his 
testimony. 

Justice  Goldberg.  Thank  you  very  much. 

Chairman  Brooks.  Mr.  McClory. 

Mr  McClory.  Thank  you. 

I  want  to  join  in  the  comments  of  my  collea^e  from  Virginia,  Mr. 
Poff,  and  add  that  the  testimonj^  has  been  very  forceful  and  cogent 

I  would  like  to  ask  this  question  since  the  testunony  has  been  di- 
rected against  the  moratorium  bill  and  against  the  proposed  consti- 
tutional amendment.  You  made  reference  to  the  language  in  the 
Swann  case  which  seems  to  outline  limits  with  regard  to  busing  for 
desej^gation.  Would  you  have  any  suggestion,  either  legislative  or 
administrative,  with  regard  to  helping  to  resolve  what  is  a  real 
problem  ? 

It  is  a  very  deep-seated  problem  as  you  are  aware.  Many  others  have 
]oined  m  this  discharge  petition  and  have  taken  definite  action  with 
regard  to  the  moratorium  bill  and  the  equal  educational  opportunities 
bill.  Wliat suggestion,  if  any,  would  you  have? 

Justice  Goldberg.  Congressman,  there  is  need  for  improving  the 
quaJity  of  education  in  our  country.  I  recognize  this  committee,  being 
the  Judiciary  Committee,  is  dealing  only  -vith  the  constitutional  as- 
l^ects  of  the  problem.  I  have  confined  my  own  testimony,  for  example, 
on  the  equal  educational  opportunities  bill  to  the  busing  provisions 
berause  of  that.  There  are  bills  on  the  educational  aspects  pending  in 
the  Congress. 

Mr,  Udall  has  offered  a  bill  which  is  pending  in  the  Congress  which 
I  have  looked  at  and  which  gives  even  more  substantial  help  to  local 
authorities  to  improve  the  quality  of  education  for  everybody  than 
the  administration's  proposals.  I  have  thought  that  Mr.  Udafl  s  bill 
is  a  veiy  good  bill  because  it  really  preserves  what  we  all  want  to  pre- 
serve and  that  is  local  control  of  the  school  system  and  encourage 
tlieso  localities  to  provide  quality  education  and  gives  tliem  help  to 
do  so  without  violating  con^itutional  provisions. 

In  specific  refei*ence  to  your  question,  I  recognize  that  there  is  a  lot 
of  emotional  feeling  about  this  subject  I  think  part  of  the  emotional 
feelmg  resiilts  from  the  fact  that  people  do  not  understand  what  the 
bupreme  Court  has  said  on  this  subject.  That  is  why  I  quoted  Chief 
Jiistice  Burger  and  emphasized  that  that  was  for  a  unanimous  court. 
Tliere  is  another  aspct.  Tlie  chairman  asked  how  many  children  I 
thought  were  being  bused.  Many  people,  disturbed  alK)ut  some  orders 
cnt/crcd  by  district  courts  in  their  localities,  are  overlooking  the  fact 
that  many  of  these  orders,  whether  they  relate  to  busing  or  whether 
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they  relate  to  the  recent  RichmoTjd  decision,  have  been  stayed  pendin^y 
revie\y.  They  are  not  actually  in  operation.  I  do  not  want  to  expre^ 
an  opinion  about  these  orders  because  they  are  in  the  courts,  but  most 
of  those  orders  hd-ve  been  stayed  pending  decision  by  the  Supreme 
Court  of  the  United  States.  ^  ^       .  i 

I  think  my  own  view  is  that  the  be^  thin^r  that  could  be  done  in 
this  situation  is  to  stand  in  resolute  support  of  our  Constitution  and 
to  enlighten  the  people  as  to  what  the  issues  are. 

This  is  not  the  first  time  in  our  constitutional  history  when  people 
have  been  disturbed  about  decisions,  but  I  trust  the  commonsense 
of  the  people  and  once  the  facts  get  out,  the  people  generally  and  ul- 
timately support  our  Constitution  and  the  Court's  role  in  enforcing 
the  Constitution. 

It  is  not  so  long  ago  that  the  reapportionment  decision  of  the  Su- 
preme Court  was  under  great  attack.  Recently  I  noticed  an  article  de- 
scribing that  decision  to  be  the  success  story  of  the  Court.  It  takes 
time  soniotinios  for  adjustment  to  a  decision.  Today  1  am  am  not  aware 
of  any  sentiment  either  in  the  Congress  or  in  the  people,  that  would 
deny  validity  of  that  decision,  even  though  it  has  caused  problems 
for  Congress  and  for  people. 

Mr.  McClort.  Thank  you. 

Chairman  Brooks.  Counsel. 

Mr.  Polk.  Mr.  Justice  Goldberg,  on  page  9  of  your  statement  you 
refer  to  Mr.  Justice  Black's  statement  in  Oregon  v.  Mitchell.  Have 
you  had  an  opportunity  to  compute  the  number  of  Justices  now  on  the 
Court  who  have  si^  bscnbed  at  sometime  or  other  to  that  view  ? 

Justice  Goldberg.  I  do  not  know  that  the  new  members  recently 
named  Imye  had  an  opportunity  to  subscribe  to  that  view.  I  mentioned 
Justice  Black's  language  because  of  my  high  regard  for  the  deceased 
Justice,  which  I  share  with  everybody  in  the  country.  Of  course,  he 
was  referring  really  to  the  Katzenhach  case  where  there  was  a  majority 
decision  to  this  eifect. 

I  think  one  of  the  least  profitaWe  exercises  is  to  try  tc»  anticipate 
what  new  members  of  tlie  Court  may  do.  When  they  put  on  the  judi- 
cial robe,  they  become  diflferent  men.  That  is  not  because  they  brain- 
wash themselves.  It  is  because  they  are  exercising  a  different  ftmction. 
They  are  judges  and  entrusted  with  great  responsibilities  and  I  would 
not  want  to  even  anticipate  what  the  new  members  of  the  Court  may 
or  may  not  do. 

Mr.'  Polk.  The  arguments  in  favor  of  the  moratorium  bill  asked  us 
to  accept  an  analogy  that,  if  the  courts  can  issue  a  preliminary^  in- 
junction to  preserve  the  status  quo  wliile  they  determine  the  question 
on  the  merits,  then  the  Congress  can  as  well.  You  indicate  in  your  tes- 
timony that  constitutional  rights  are  "for  the  here  and  no^^'";  yet*  you 
indicate  that  the  courts  may,  nevertheless,  stay  .such  constitutional 
nghtvs  while  they  decide  the  matter. 

Vfhy  is  it,  in  your  view,  that  that  analogy  docs  not  apply  ? 

Justice  Goldberg.  Because  the  Constitution  empowers  review  of 
lower  court  decisions,  and  review  floes  take  time. 
^  Mr.  Polk.  If  a  substitute  were  introduced  for  the  Equal  Educa- 
tional Opportunities  Act  that  would  enhance  the  Constitution,  would 
the  moratorium  bill  then  be  constitutional? 
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Justice  GoLDHERO.  I  do  not  know,  very  frankly,  because  I  would 
still  bo  troubled  by  the  concept  of  interfering  in  any  way  with  the 
Couit's  pro  or  con  but  it  would  be  a  different  problem  than  the  prob- 
lem 3^ou  have  here  ^yhe^e  you  have  a  plainly  declared  and  established 
constitutional  doctrine  that  the  courts  have  enunciated  and  remedies 
that  thev  have  said  are  appropriate  and  the  proposed  legislation  is 
att^nnptiag  to  undercut  these  rights  and  remedies. 

Jlr.  Polk.  Tliank  you. 

Cliairman  Brooks.  Thank  you  very  much,  Mr.  Justice.  We  have 
been  deli^^hted  to  have  you  here. 

Justice  Goldberg.  It  has  been  apleasure  to  be  here. 

Chairman  Brooks  The  Chair  calls  Mrs.  A.  O.  Kraehenbuehl, 
Chesterfield  County  Council  of  PTA  and  U.S.  Citizens  for  Neighbor- 
hood Schools,  RichiTiond,  Va. 

We  are  delighted  to  have  yo^  here.  I  want  to  advise  the  Commit- 
tee that  we  hope  to  hear  Dr.  Garcia  after  this  and  then  Mr.  Sam 
Buice  and  Rev,  John  Touchberry. 

You  may  proceed,  Mrs.  Kraehenbuehl. 

STATEMENT  OP  MRS.  A,  0.  KRAEHENBUEHL,  CHESTERFIEID 
COUNTY  COUNCIL  OF  PTA,  AND  U.S.  CITIZEHS  FOR  NEIGHBOR- 
SOOD  SCHOOLS,  RICHMOND,  VA. 

Mrs.  Kr.\ehknbukhl.  Thank  you,  Mr.  Chairman. 
Chairman  Bro,^ks.  We  will  accept  for  the  record  your  entire  state- 
ment 

Mrs.  Kraehenbuehl.  Thank  you. 
(The  statement  referred  to  follows :) 

Statement  by  Retha  Kbaehenbubhl,  Chesterfield  Oountt  Council  of  P.T.A. 
AND  U,S,  Citizens  fob  Neiqhbobhood  Schools,  Mat  4,  1972 

Thank  you»  Mr  Chairman,  for  aUowing  a  Chesterfield  County  mother  to 
appear  before  this  Committee  to  plead  for  a  constitutional  amendment 

My  presentation  is  brief  as  I  have  summarized  it  to  the  point  where  every 
paragraph  tells  a  full  story. 

Every  day  of  these  hearings,  there  has  been  seated  in  thla  room  a  busload 
of  citizens  from  Chesterfield  and  Henrico  counties  as  observers.  We  came  to 
determine  for  ourselves  if  this  Committee  was  sincere  in  its  efforts  to  find  a  solu- 
tion to  the  "busing"  problem. 

We  have  heard  repeatedly  "Why  are  the  parents  opposed  to  busing  when  a 
large  percentage  are  already  being  bused?'*  Today,  if  we  can  make  clear  the  dis- 
tinction between  (1)  Busing,  meaning  mode  of  pupil  transportation,  and  (2) 
Busing,  meaning  forced  assignment  to  a  school  across  town  in  order  to  achieve 
r-n  artificial  racial  ratio  in  the  schools,  we  will  have  accomplished  a  giant  step, 
"Busing*',  meaning  mode  of  transportation,  is  used  without  oiH)OSition  in  Chester- 
field County  today.  In  the  1970-71  school  session,  of  pupils  transported  by  bus, 
80%  (or  over  17,000  students)  were  assigned  to  bos  routes  which  required  30 
minutes  or  less  total  time  from  home  to  school.  An  additional  11.8%  were  trans- 
ported on  rout^  which  required  between  31  and  45  minutes.  In  this  connection, 
please  remeniher  that  we  have  a  very  large  county,  mo«t  of  which  is  rural  This 
type  of  transi>ortation  is  necessary  because  of  the  limitation  of  tax  supported 
institutions.  We  are  consUntly  striving  for  less  mass  trani^rtation— not  more, 
^ot  by  any  stretch  of  the  imagination  should  acceptance  of  this  kind  of  busing 
be  construed  to  indicate  that  we  can  condone  or  nccept  forced  busing.  Therefore, 
I  beg  you,  Gentlemen,  to  know  and  understand  that  when  a  Chesterfield  County 
mother  says  "I  do  not  want  my  child  to  be  bused**,  she  really  means,  "I  do  not 
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\vant  my  child  to  be  forcibly  assigned  to  a  school  up  to  18  miles  across  the 
neaniy  congested  street.s  of  Richmond  when  there  is  a  school  within  a  mile  of 
my  home. 

We  have  heard  also  in  these  hearings  the  insinuation  that  to  omwse  busing  is 
nn  at^mpt  to  resist  integration.  To  refiUe  this  in  our  case,  mav  I  offer  a^  an 
exliilMt  a  frequence  of  excen)ts  from  eorresiwndence  from  Health/ Education  and 
Welfare  Department  to  our  local  School  Administration  indicating  that  our 
school  system  is  in  full  compliance  with  policies  set  forth  by  that  Department 

heard,  even  from  some  who  are  against  forced  busing,  that  a 
constitutional  amendment  is  not  necessary  to  offset  the  extremes  handed  down 
by  some  court.^.  We  uelieve  that  a  constitutional  amendment  is  the  only  solution 
wi     ^Jl^  legislation  has  not  deterred  the  courts  In  the  past. 

We  feel  that  a  bill  should  be  reported  out  on  the  floor  in  order  that  the  congress- 
men of  the  entire  nation  may  have  a  vote  on  it  We  hn\e  faith  in  the  American 
form  Of  government  and  will  take  our  chances  that  the  people's  opinion  will  be 
reflected  in  tae  votes  of  the  congressmen.  Gentlemen,  may  I  encounige  you  to 
show  this  same  faith,  °  ' 

fhi"^^f^^^^^^?^'^  County,  we  the  people  were  willing  to  put  this  question  before 
the  voters.  Because  the  referendum  was  not  allowed  on  the  ofiicial  ballot,  an 

ro?Si^«"h?<,MT''".i?^  J/"^^^  ^^'^^'^  ^-^^  Neighborhood  Schools  con 
ducted  a  higHv  authentic  straw  poll  concurrent  with  the  official  election  on 
November  2, 1971,  Two  questions  were  placed  on  the  ballot  eiecuon  on 

^^^^s^ton  /-Are  you  in  favor  of  the  preservation  of  the  neighhorhood  school 

^.^hf^H^H  ^•—4''^  ^  Jj<M)or  of  a  Constitutional  Amendment  which  would 
man^f  cWJrfren  solely  for  the  purpose  of  achieving  racial 

32^1  ^'f"^^  11'512  voted  "Yes"  to  Question  #1 

a'coL^t^^^  ^^'^  #2  (favorlt 

r>  ^"J^'  ^,^"?JL^         **"  Chesterfield  County  Coundl  of  PTA  On 

SPo^?'  Annual  State  ConvenOon,  the  Virginia  "ngr^ 

of  PTA  passed  the  following  resolution  :  <     <=  "  itisu"»  (congress 

Whereas,  our  children  are  our  most  Important  responsibility :  and 
^ereas,  Uie  goal  of  the  PTA  Is  to  foster  the  climate  that  will  enable  each 
Child,  regardless  of  race,  creed,  color,  religion  or  national  origin,  to  receive  a 
quality  education ;  and 

Whereas,  sensible  reasoning  and  mature  Judgment  dictate  that  this  can 
Mmmmilty™^^a^     "  neighborhood  school  located  within  a  child's  own 

c^Sl^'f  ^'       ^iff*"'?  yyf^Mev^  that  an  excellent  public  school 

?  education  for  all  children  can  best  be  achieved  by  the 

neighborhood  school  concept ;  now  therefore  be  It 

'  '  the  Virginia  PTA  support  a  Constitutional  Amendment 
fttP^d  fhi  ^^ni.Ih'"^?'  ^'  elementary  and  secondary  education  students  to 
attend  their  neighborhood  schools ;  and  be  it  further 

Pn^^^nr  "ii^."'  the  above  resolution  be  communicated  to  President  Nixon, 
etarA™^mbS  of  Vl^^nTa'"*"'"  '''^  Gen- 

One  of  the  few  blades  who  opposed  this  resolution  stated  that  her  child  had 
prevloasly  gone  to  a  black  school  by  choice  but  was  being  assiSfed  t^  a  different 
school  this  year  and  she,  the  mother,  had  found  much  better  equipment  In  the 
white  srhool.  Gentlemen,  must  our  Qod-glven  children  be  held  hostage  In  order 
to  get  the  ransom  of  man-made  equipment?  How  sad ' 

.„^„wifJ^  f of  another  family,  typical  in  America.  The  father  Is  an  Immi- 
grant from  Poland.  He  remembers  the  rape  of  his  country  by  Nazi  Germany  His 

wpTfo^P**"!?.'"       '^"J'P  ^.^""^  'They  ^^"^  hard,  reSg  any 

welfare,  and  became  good  Americans.  Now,  once  again  In  his  lifetime,  he  seM  th  s 

to^rfTa  poirstate  '^'^""'"^     "  P'"t'  kSothe^step 

vcf\v^«J  Pewonal 'comments  as  a  mother.  Before  we  bought  our  home,  we 
wallced  up  and  down  the  street  and  talked  to  people,  asking  about  the  school  Jast 
tKous"e  ^^^^  favorable  repllM  did  we  a,^  to  buy 

^he^nidS^HJfi  If"^^  send  their  children  to  elite  accredited  schools. 
, . .  The  underprivileged  blacks  are  brainwashed  tl-at  this  social  experiment  Is  for 


14S8 


their  own  goocL  .  .  .  But  who  will  speak  out  and  come  to  the  aid  of  us,  middle 
America? 

Have  your  men  forgotten  your  childhood  years  when  security  was  found  in 
familiar  routines,  familiar  surroundings  and  in  the  knowledge  that  mother  was 
near-by  in  case  of  emergency?  The  world  may  have  changed,  Gentlemen,  hut  the 
nature  of  the  young  child  has  not 
I  resent  many  things  about  forced  busing : 

I  resent ...  the  many  long  hectic  hours  spent  on  a  bus  that  should  be  spent 
playingt  developing  muscles,  discovering  nature,  yes  even  daydreaming. 

I  resent . ,  .  the  wasted  money  spent  on  tlie  unnecessary  miles  across  town, 
when  so  much  equipment  is  needed. 

I  resent  .  .  .  that  this  issue  has  been  so  presented  that  it  has  set  race 
against  race  just  when  tlie  races  were  making  great  strides  toward  under- 
standing. 

I  resent .  .  .  tliat  tue  slacks  are  now  being  forcibly  bused  hecauae  of  race. 
After  all,  tlie  blacks  have  fought  for  many  years  to  be  able  to  go  to  a  school 
of  their  choice  without  regard  to  race. 

I  resent .  .  .  the  insinuation  that  a  black  child  can't  be  taught  by  a  black 
teacher  or  in  a  black-majority  school.  Who  is  the  last  word  in  such  a  study? 

I  resent  .  .  that  the  emotional  security  of  the  children  has  been  disre- 
garded in  favor  of  racial  ratios. 

I  resent  .  .  .  the  encroachment  of  the  Federal  Government  into  the  very 
heart  of  our  homes,  and 

I  resent . . .  the  destruction  of  our  local  government. 
In  closing,  Gentlemen,  I  contend  that  the  law,  once  and  for  all,  should  be  color 
blind  and  that  any  other  approach  is  an  insidious  form  of  racism. 


Supplement  to  Statement  bt  Rbtoa  Kraehenbuehl 

After  my  statement  was  written  and  forwarded  to  you,  the  following  informa- 
tion was  brought  out  in  a  brief  which  was  heard  in  \he  Fourth  Circuit  Court 
of  Appeals  on  April  13,  1972.  Mr.  Chairman,  may  I  offer  the  following  as 
exhibits : 

1.  An  excerpt  from  the  March  issue  of  Educational  Researcher,  a  publication 
of  the  American  Educational  Research  Association,  which  reports  on  an  inter- 
view with  Dr.  James  C.  Coleman  oi  Johns  Hopkins  University,  author  of  the 
1906  Coleman  Report  One  paragrapn  in  this  article  quotes  Dr.  Coleman  as  re- 
ferring to  such  1966  Report:  "I  don't  think  tha'  a  judicial  decision  on  whether 
certain  school  systems  are  obeying  or  disobeying  the  Constitution  ought  to  be 
based  on  that  evidence.'* 

2.  As  the  next  exhibit  I  offer  two  pages  from  The  Richmond  News-Leader 
dated  April  13, 1972,  showing  a  condensation  of  the  brief  submitted  to  the  Fourth 
Circuit  Court  of  Appeals  by  the  appellants — the  State  of  Virginia  and  the  Coun- 
ties of  Henrico  and  Chesterfield.  (At  this  point  I  want  to  apologize  for  any  dis- 
ruption caused  by  a  spontaneous  gasp  from  our  Chesterfield  residents  in  this 
room  on  Febniary  29.  A  member  of  your  general  coun.sel  stated  that  he  had  never 
heard  of  any  judge  ordering  a  racial  ratio.  We  gasped  because  we  had  .sat 
through  weeks  of  testimony  and  basing  plans  showing  just  thi.s.)  In  this  brief, 
which  was  argued  by  Mr.  Philip  B.  Kurland,  the  University  of  Chicago  law  pro- 
fessor, it  cites  testimony  given  in  the  District  Court  indicating  that  racial  ratios 
were  rei>eatedly  u.sed  as  a  basis  in  the  busing  plan  offered.  The  Judge  of  the  Dis- 
trict Court  ordered  adoption  of  such  plan. 

In  my  opinion,  even  if  the  Fourth  Circuit  Court  of  Appeals  reverses  the  Dis- 
trict Court  in  our  case,  there  will  be  filed  cjiso  after  case  in  other  areas  with  sub- 
sequent financial  burden  on  local  governments.  We  feel  that  *'forced  busing"  is 
an  insatiable  monster.  It  starts  in  a  city,  then  engulfs  the  adjoining  counties  and 
will  finally  engulf  states  unless  we  get  a  constitutional  amendment. 

I  speak  for  myself,  but  know  that  I  refiect  the  views  of  my  neighlmrs  in  this 
room  when  I  say  *  *  * 

I  don't  know  what  the  final  solution  is  to  this  problem. 

T  will  give  of  my  time ...  I  will  give  financially  . . .  but 

I  will  not  sacrifice  my  roost  precious  possession,  my  eight  year  old  son. 

Thank  you. 

R 1 : 1 T 1 1 A  K  K  A  n  1 F  \  in  •  K  n  i» 
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Mrs.  Kkaehenbuejil.  Because  of  the  cancellation  and  other  things 
that  have  happened,  I  would  like  to  make  a  couple  of  inserts  but  you 
do  have  these  for  the  recoiti. 

Thank  you  for  allowing  a  Chesterfield  County  mother  to  appear  be- 
fore this  comiriittee  to  plead  for  a  constitutional  amendment. 

I  will  not  touch  on  the  law  as  apparently  t)ie  records  are  full  of  law 
but  I  hope  to  reflect  the  people  which  is,  after  all,  what  makes  up  our 
great  United  States  of  America.  Otherwise,  we  are  a  police  state. 

My  presentation  is  brief  as  I  have  summarized  it  to  the  point  where 
every  paragraph  carries  a  full  story. 

f^veiT  day  of  these  hearings  thei-e  has  been  seated  in  this  room  a 
busloacf  of  citizens  from  Chesterfield  and  Henrico  Counties  as  ob- 
scn  ei's.  We  came  to  determine  for  oui'selves  if  this  committee  was 
sincei-e  in  its  eflPorts  to  find  a  solution  to  the  busing  problem. 

We  have  heard  repeatedly,  "Why  are  the  parents  opposed  to  busing 
when  a  large  percent  are  already  benig  bused  ?" 

To  Jay  if  we  can  make  clear  the  distinction  between  (1)  busing, 
meaning  a  mode  of  pupil  transportation  and  (2)  busing,  meaning 
forced  assignment  to  a  school  across  town  in  order  to  achieve  an  artifi- 
cial racial  ratio  in  the  schools,  we  will  have  accomplished  a  giant  step. 
Busing,  meaning  mode  of  transpoitation,  is  used  without  opposition 
in  Chesterfield  County  today. 

In  the  1070-1971  school  session,  of  pupils  transiK)rtcd  by  bus,  86 
pevf^'^nt  (or  over  17,000  students)  were  assigned  to  bus  routes  which 
req»  ii-ed  30  minutes  or  less  total  time  from  home  to  school;  an  addi- 
tional 11,8  percent  were,  transported  on  routes  which  required  between 
31  and  45  minutes. 

In  this  connection,  please  remember  that  we  have  a  very  large 
county,  most  of  which  is  rural.  May  I  offer  for  the  record  a  copy  of 
a  mai>  of  our  county.  That  is  Chesterfield  County.  The  little  yellow 
dot  on  the  top  is  Richmond.  We  are  talking  about  400-some  square 
miles  and  we  are  talking  about  5-j'ear-old  children  on  the  bus  all  the 
way  across  that  town. 

1'his  type  of  transportation  is  necessary  because  of  the  limitation  of 
tax-supported  institutions.  AVe  are  constantly  striving  for  less  mass 
transpoi-tation,  not  more.  Not  by  any  stretch  of  the  imagination  should 
acceptance  of  this  kind  of  busing  be  construed  to  indicate  that  we 
can  condone  or  accept  forced  busing. 

Therefore,  I  beg  you  gentlemen  to  know  and  understand  that  %vhen 
a  Chesterfield  mother  says  "I  do  not  want  my  child  to  be  bused,"  she 
really  means  "I  do  not  want  my  child  to  be  forcibly  assigned  to  a 
school  up  to  18  miles  across  the  heavily  congested  streets  of  Richmond 
wIhmi  there  is  a  school  within  amileof  my  home," 

We  have  heard  also  in  these  hearings  the  insinuation  that  to  oppose 
busing  is  an  attempt  to  resist  integration.  To  refute  this  in  our  case, 
may  I  offer  as  an  exhibit  a  sequence  of  excerpts  from  correspondence 
from  Health,  Education,  and  Welfare  to  our  local  school  administra- 
tion indicating  that  our  school  system  is  in  full  compliance  with  the 
policies  set  forth  by  that  Department. 

(The  document  referred  to  follows :) 

June  26,  1068.— I^etter  from  HEW  advising  that  a  plan  for  the  eUmination 
of  the  dual  school  structure  will  be  required  prior  to  the  beginning  of  the  1968-69 
school  J  ear. 
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August  28.  19C8.— Following  numerous  conferences  locally  and  with  HEW 
officials,  the  Chesterfield  County  School  Board  approved  a  plan  for  the  elimina- 
tion of  the  dual  structure  in  the  county  schools. 

Sfpteml)er  26,  1968.— A  letter  from  Dr.  Lloyd  R.  Henderson  of  the  ofiice  for 
Civil  Rights  to  Dr.  Roy  A.  Alcorn  stated :  "Your  desegregation  plan  dated  Au- 
gust 29,  1968  has  been  received  by  this  office  and  has  been  found  to  be  adequate 
to  satisfy  the  purposes  of  Title  VI  of  the  1964  Civil  Rights  Act." 

October  27,  1970.— Tetter  to  Dr.  Robert  F,,  Kelly  from  Dr.  Eloise  Severinson 
stated :  ''According  to  their  report,  you  have  executed  the  final  phase  of  your 
desegregation  plan  as  outlined  in  your  plan.  It  appears  that  your  whool  system 
has  proceeded  with  care  in  striving  to  accomplish  the  purposes  of  Title  V'  of  the 
Civil  Rights  Act  of  1961." 

June  30, 1971.— Telephone  conversation  with  Mr,  Thomas  White  of  Dr,  Severin- 
son's  office  in  which  he  requested  more  details  regarding  Chesterfield's  1971-72 
plan  of  organization. 

August  20,  1971— Dr.  Robert  F.  Kelly  submitted  Chesterfield's  1971-1972  plan 
of  organization. 

September  20,  1971, — Letter  from  Dr.  Severinson :  "The  organizational  struc- 
ture from  the  coming  year,  including  those  changes  outlined  for  the  future,  ap- 
pears to  accomplish  the  purpose  of  the  Civil  Rights  Act  of  1964  and  therefore, 
will  allow  your  school  division  to  maintain  Its  present  compliance  status." 

Mrs.  Kraehenbuehl.  Again  wc  have  heard,  even  from  some  who 
are  a^rainst  the  forced  busing,  that  a  constitutional  amendment  is  not 
necessary  to  offset  the  extremes  handed  down  by  some  courts. 

We  believe  that  constitutional  amendment  is  the  only  solution  in  the 
long  run  inasmuch  as  legislation  has  not  deterred  the  courts  in  the 
past.  We  feel  that  a  bill  should  be  reported  out  on  the  floor  in  order 
that  the  Congressmen  of  the  entire  Nation  may  have  a  vote  on  it. 

We  have  faith  in  the  American  form  of  government  and  will  take 
our  chances  that  the  people's  opinion  will  reflected  in  the  votes  of 
the.  Oonsjreissmen. 

Gentlemen,  may  I  encourage  you  to  show  this  same  faith  ? 

In  Chesterfield  County  we,  the  people,  were  willing  to  put  this 
question  before  the  voters.  Because  the  referendum  was  not  allowed 
on  the  official  ballot  an  organization  known  as  U.S.  Citizens  for 
Neighborhood  Schools  conducted  a  highly  authentic  straw  poll  con- 
current with  the  official  elex^tion  on  November  2,  1971.  The  following 
questions  were  placed  on  the  ballot. 

Question  No.  1.  Arc  vou  in  favor  of  the  preservation  of  the  neigh- 
borhood school  concept? 

Question  Na  2.  Are  you  in  favor  of  constitutional  amendment  which 
would  prohibit  the  busing  of  schoolchildren  solely  for  the  purpose  of 
achieving  racial  balance? 

There  were  12,067  ballots  case.  Of  these  11,512  voted  "Yei5"  to  ques- 
tion  No.  1. 

That  \vas  the  neifirhborhood  school  conc<».pt,'and  10,^68  voted  "Yes'' 
to  ouestion  No.  2,  favoring  constitutional  amendment. 

May  T  insert-  here  that  manv  of  our  residents  are  agricultural  people. 
Some  of  them  did  not  get  a  chance  to  finish  school  and  when  we  threw 
that  extremely  long  question  No.  2  in  front  of  them,  they  did  not  know 
what  they  were  vot^nor  for.  It  was  confusing  to  them  but  they  knew 
'he  v  were  for  the  neiif^hborhood-school  cx)ncept  and  that  was  the  reason 
we  determined  the  difference  between  the  two,  and  the  number  of 
votes. 

(The  document  referred  to  follows :) 

On  Xovember  2.  1071.  sereml  hundred  cUi5!en«  condncted  the  People's  Voto.  a 
fitmw  ballot.  In  Chesterfield  County,  concurrent  with  the  official  election.  The 
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^nhJl/J')^  organized  and  conducted  by  United  States  Citizens  for  Neighborhood 
Schools.  Two  qupsttons  were  placed  on  tJie  ballot  b""uruuuu 

M^cmcem  ^^^  ^'^  preservation  of  the  neighborhood 

^L^K '  Constitutimal  Amendment  tchich  would 

Results  by  precincts  are  as  follows: 


Question  No.  I 


Qutstion  No.  2 


Y«$ 


No 


Yei 


No 


67 
81 
29 
41 
14 
14 
50 
18 

5 
17 
10 
49 
29 
30 
94 

2 
53 
57 
30 
23 


Bellwood...-. 
Chester..-.-.-.-.:.:.. 
Enon.... v.." 

Belmont.  .V...-.; 
Homers  Store..." 
Skinquarter.... 

Wagstaff  CircJe.. 
Winterpock....-.-. 

Beach.V:....- 

Beaulah...;.:.V.:. 
Courthouse....... 

Drewry's  Bluff..: 
Eltrick..,.-.-....-., 

Harrowgjte....... 

Matoaka..., 
Winfree's  Store. . 
Bon  Air.....-.-.-.-. 

Crestwood... 
Midlothian 
Robious  

Total...... 


552 
1,329 
48S 
1.092 
311 
228 
1.057 
245 
107 
951 
196 
778 
336 
352 
543 
63 
1.151 
1.044 
341 
348 

11.512 


32 
30 
6 
II 
3 
2 
16 
5 
2 
9 
3 
11 
56 
12 
52 
2 
22 
20 
2 
4 

300 


499 

1.265 
459 

1.033 
293 
216 

1.002 
232 
102 
935 
186 
735 
311 
333 
489 
61 

1,106 
986 
301 
324 

10.868 


mono  nr^nlX^nZ/l'^'^li^f*^'']/'*^."*'"  I"  Chesterfield  County  was  approximately 
16.(X)0  or  57%  of  the  registered  voters.  It  is  believed  that  interest  in  the  People.^ 
-^o  ^  contributed  ^gniflcantly  to  the  voter  turnout  in  this  off-year  election. 

thJ^pJfJ^i^io*"  '^l.^^P*"  ^  P-^^^nted  to  Members  of  Congress, 

the  news  media  and  highest  government  officials. 

United  States  Citizens  for  Neigliborhood  Schools  appreciates  the  efforts  of 
its  members  and  other  citizen  volunteers  in  this  vote.  This  has  truly  been  a 
Peoples  Vote. 

Mrs  KRAEiiENBTJEirL.  Now,  I  want  to  speak  on  behalf  of  the  Ches- 
terfield County  Councj]  of  PTA. 

Or.  October  19,  1971,  at  the  66th  Annual  State  Convention,  the 
Virginia  Congress  of  PTA  passed  the  following  resolution: 

Whereas  our  children  are  our  most  important  responsibility  and 

.^Z  ^^.^\LF^}      ^^^EL^  *^"""'*e  fhat  will  enabie  each 

child  re^rdless  of  race,  creed,  color,  religion  or  national  origin  to  receive  a 
quality  education ; 

Wbereas  sensible  reasoning  and  mature  Judgment  dictate  that  this  can  be 
best  accomplished  in  a  neighborhood  school  located  within  a  chiWs  commu- 
nity :  and 

Whereas  the  Virginia  PTA  firmly  believes  that  an  exc<^llent  public  school 
sy^MTi  and  a  quality  education  for  all  chiMren  can  best  be  achieved  by  the 
neighborhood  school  concept ;  now  therefore,  be  It 

ffr*o7t'f>/f.  That  the  Virginia  PTA  support  a  constitutional  amendment  guar- 
anteeing  the  right  of  elementary  and  secondary  educational  students  to  attend 
their  neighborhood  schools :  and  be  It  further 

IZo^o'fV/f.  That  the  above  resolution  be  eommunleated  to  President  Nixon. 
Governor  Holton  and  Virginia  Members  of  the  U.S.  Congress  and  General 
Assembly  of  Virginia. 

One  of  the  few  blacks  who  opposed  this  resolution  stated  that  her 
child  hftd  previously  gone  to  a  black  school,  by  choice,  bnt  was  being 


1492 


assigned  to  a  different  school  this  year  and  she,  the  mother,  had  found 
much  better  equipment  in  the  white  school.  Gentlemen,  must  our  God- 
given  children  be  held  hostage  in  order  to  get  the  ransom  of  man- 
made  equipniput?  How  sad.  This  was  a  whole  State  PTA  black  and 
white. 

At  this^oint  because  of  the  church  stand  on  this,  do  I  have  peimis- 
sioii,  ili.  v^hairman,  to  read  to  you  a  short  statement  that  I  made  this 
past  week  to  the  Clergyman  Association  of  Richmond  ? 

Clmirman  Brooks.  Yes. 

Mvt.  KRAEiiENBUEHL.Thank  you.  Eemeniber  that  this  was  read  to 
the  committee  of  ministers. 

Thank  yoU  for  aUowing  me  to  be  with  you  today  to  present  the  anti-con- 
solidation  side  of  this  story.  I  do  not  expect  to  change  your  minds  any  more 
than  I  expect  you  to  change  mine  because  most  of  us  have  searched  our  minds 
and  hearts  before  taking  a  stand. 

I  do  feel,  however,  if  we  listen  to  each  side  with  an  open  mind,  we  will  go  away 
today  with  a  greater  imderstanding  and  respect  for  each  other'.s  opinion. 

I  know  you  are  aware  of  the  social  problems  in  our  society  hs  you  handle 
these  daily  and  that  you  are  keenly  aware  that  there  is  no  simple  solution 
to  any  of  these  Problems,  Some  solutions  are  brought  about  by  trial  and  error, 
some  work  themselves  out  and  some  are  never-ending  but  it  would  be  difficult 
for  even  you  as  clergymen  to  know  aU  of  the  implications  and  "  lal  changes 
that  would  be  wrought  about  by  crossing  of  political  boundaries  to  achieve  ranial 
balance  in  the  schools  even  as  it  woi  id  be  difficult  for  the  Baptists,  Presbyterians, 
Episcopalians  and  Roman  Catholics  united  into  one  jurisdictional  grouping 
with  one  particular  bishop  or  overseei  ""t  ^\\  denominations.  Because  of  your 
religious  differences  and  your  mode  ''x  doing  things,  this  would  be  almost  an 
impossibility,  yet  living  apart  with  your  own  ideologies,  there  is  still  cohesion 
to  hold  you  together  with  the  same  goals  of  t^  dignity  of  man  and  ultimately 
for  life  in  another  world.  So,  if  tb  -re  is  enough  flexibility  and  Christian  love  to 
aUow  this  separation,  why  is  it  deemed  recetsary  to  join  different  peoples  with 
different  opinions  in  a  dictatorial  state  wiM<ojt  the  same  freedoms  as  you  would 
like  to  pujoy  your  religious  pursuits?  If  this  freedom  of  self-governir«nt  on 
local  level  Is  denied  the  individual,  will  we  not  also  endanger  the  liberty  oi  *he 
churches  and  indeed  all  other  institutions?  Remember,  please,  this  same  C<>a- 
stitution  thut  gives  us  all  of  our  freedoms  does  not  specify  that  one  shall  be 
greater  than  the  other.  So  how  can  you  distinguished  gentlemen,  with  good  con- 
science say  that  it  is  right  to  usurp  the  authority  of  a  group  of  individual  peoples 
and  deny  their  rights  in  '^rder  to  pacify  another  group? 

Agreed  ihere  should  he  equal  opportunity  for  all  but  what  constitutes  equal 
opportunity? 'rhis  is  the  question.  Do  you  distinguished  gentlemen  have  30  per- 
cent blacks  in  your  churches  or  do  you  achieve  a  i)articular  racial  ratio?  What 
if  yor  had  70  i>ercent  blacks,  would  this  bo  any  less  dear  to  God's  heart? 

When  the  Federal  bureai  •  ^v  takes  the  government  away  from  the  people, 
there  is  less  response  to  the  *.cx33  of  the  individual.  Which  of  you  gentlemen, 
if  you  had  a  need  within  your  church  (say  someone  was  hungry  or  needed  medica^ 
attention)  woui-  want  to  have  to  g^  to  your  District  Sui)erintendeut  and  in 
turn  to  your  BlLhop  or  beyond  to  the  Council  of  Bishops  or  "'^nreh  leaders  in 
order  to  meet  this  need?  By  the  same  token,  tiie  parents  have  a  right  to  have 
control  over  the  local  schools  and  to  see  to  tiie  educational  system^s  needs  im- 
mediately. This  attention  would  be  impossible  under  the  Consolidation  Plan.  We 
have  no  objections  to  a  chUd  being  allowed  to  go  to  school  across  town  if  he  so 
desires,  but  he  should  not  oe  forced  to  do  so  in  order  to  meet  the  requirements  of 
Federal  law  or  a  given  opinion.  Just  suppose  that  a  Federal  law  were  passed 
that  ever>'  church  had  to  have  communi(Hi  at  7  p.m.  on  Monday  and  could  not 
Vfie  bread  crumbs  but  had  to  use  pressed  wafers  and  had  to  use  wine  instead  of 
grape  juice  or  vice  ver^a.  Many  of  you  would  be  wiUlng  to  -die  to  defend  your  right 
to  worship  when  and  where  you  please.  It  might  be  a  ridiculous  comparison  to 
you  but  our  children  are  just  as  sacred  to  us  as  the  sacraments  are  to  you. 

Gentlemen,  that  is  the  end  of  my  sermon ;  now  to  some  solutions.  We  have 
problems  in  the  schools  throughout  our  United  States.  We  have  learning  problems 
in  both  cities  an"*,  counties,  black  and  white,  integrated  and  non-integrated, 
lieaming  problems  will  ncc  be  solved  by  racial  raHos. 
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In  a  published  interview  with  Dr,  James  S.  Coleman  of  Jcl:ns  Hopkins  Uni- 
versity thi>  <iuthor  of  the  1966  Coleman  Reiwrt,  he  reportedly  said,  "I  do  not  think 
a  judge  cdu  say  there  is  prima  facie  evidence  of  inequality  in  educational  opiwr- 
tunlty  on  achievement  grounds  if  there  is  school  desegregation." 

The  consolidatioji  forced  bujing  solution  has  become  a  garbage  can  in  which 
to  dump  all  of  the  failures  and  mistakes  of  the  more  modem  educational  experi- 
ments. Now,  at  a  time  when  the  majority  of  Americans  are  interostetl  in  the 
schools  is  the  time  to  Dress  for  true  need  of  the  schools,  lower  teacher-pv.pil 
ratio,  evaluation  of  teachers  and  school  performance  wH\\  very  strict  guidelines, 
separation  of  discipline  problem  children  from  regular  class  with  sr>ecially 
trained  teachers  to  seek  out  and  stimulate  the  interest  of  these  problem  children, 
resource  people  to  visit  in  tlie  homes  of  underachievers  to  encourage  iiarents  to 
take  a  greater  interest  and  participation  in  .schools. 

We  need  more  qualified  and  dedicated  testing  people  who  will  sincerely 
search  for  the  reasons  behind  learning  problems.  These  are  just  a  verv  few 
of  the  nee<ls  to  achieve  quality  education  in  all  of  the  schools. 

Tarents  can  act  as  watchdogs  over  such  things  when  tliey  take  an  active  inter- 
est in  the  schools  and  the  school  is  a  part  of  die  immediate  neighborhood. 

It  boils  down  to  this.  Are  we  asking  for  retribution  for  past  wrongs  or  do  we 
truly  want  quality  education  for  all  children? 

Have  any  of  you  taught  in  a  primary  or  elementary  school  in  the  last  few 
years?  I  have  because  I  want  to  know  on  a  d  ily  basis  what  goes  on  in  the 
elassroms,  not  what  the  school  administration  put  out  in  its  propaganda  sheet. 
The  cross  towh  mixing  will  do  nothing  to  solve  tl «  whool  problems  hut  it  will 
have  ca«se<l  confusion,  tremendous  exi)enditures.  oioi-loration  of  race  relations 
and  loss  of  much  needed  time.  Granted,  it  it  is  tinally  upheld  by  Uie  Supreme 
Court,  it  will  be  accepted  even  as  a  bound  man  will  finally  quit  struggling 
against  his  bindJ^ers  but  ijis  is  not  to  say  this  forced  accsptance  indicates  the 
system  is  right. 

May  I  set  the  record  straight?  I  accept  a  person  on  his  own  merit  not  bv  the 
color  of  his  skin.  I  had  a  black  secretarj^  many  years  ago  before  it  was  fashion- 
able  but  I  hired  her  because  she  was  an  excellent  secretary — not  because  she 
was  black  or  I  had  to  meet  a  quota. 

What  is  the  fe^-Iing  of  the  black  man— not  the  XAACP  leaders— hut  the  parents 
in  the  streets?  A  black  man  on  the  streets  of  uptown  Richmond  stopi)ed  me 
to  ask  about  the  March  to  the  Capitol.  When  I  told  him  what  we  we*^  doing 
and  why,  he  said,  "The  races  were  beginning  to  truly  accept  each  other  Uit 
now  there  is  trouble  because  the  law  can't  force  friendship.  It  has  to  he  a  freft 
thing." 

Back  to  the  cause  and  subsequent  results  <  consolidation.  Forced  bu.sing 
breeds  consolidation,  which  is  the  first  phase  of  regional  govennnent  '  lis 
concenis  me  most  of  all.  The  proponents  tell  us  regional  government  is  more 
efficient.  No  freedom  loving  American  should  be  willing  to  trade  their  privilege 
of  electing  their  oflScers  for  promised  untested  efficiency. 

I  resent  e^ery  phase  of  this  s(H*ial  experimer*  and  encourage  you  as  clergy- 
men, above  all,  to  l)e  the  leaders  in  helping  us,  black,  white,  red  and  yellow,  to 
protect  our  American  freedoms.  Don't  treat  a  sickm-ss  with  a  poison  to  kill  the 
patient" 

Here  is  the  case  of  anow.er  family,  typical  in  America.  The  father  is  an  immi- 
grant from  Poland.  He  remembers  the  rape  of  his  country  l)y  Nazi  Germany. 
His  family  came  to  our  country  to  find  f-cedom.  The.v  worked  hard,  refusing  aiiv 
welfare,  and  became  good  Americans.  Now,  once  again  in  his  lifetime,  he  sees 
tMs  ^-ke-over  of  our  children  as  the  beginning  of  a  dangerous  plot,  just  another 
stop  towards  a  \to\ice  state 

Now  my  personal  comments  as  a  mother.  Before  we  bought  our 
home,  we  walked  up  and  down  the  street  and  talked  to  people  asking 
about  the  school  just  three  blocks  away.  Only  after  we  received  favor- 
able replies  did  we  agree  to  buy  the  house. 

Tlie  rich  parents  can  affonl  to  send  their  children  to  elite  accredited 
schools.  The  underprivileged  blacks  are  brainwashed  that  this  social 
experiment  is  for  their  own  good  but  who  will  speak  out  for  us  and 
come  to  the  aid  of  us,  middle  America  ? 
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Have  you  men  forgotten  your  childhood  years  when  security  was 
found  in  familiar  routines,  familiar  surroundings,  and  in  the  laiowl- 
ed^2:e  that  mother  was  nearby  in  case  of  emergenqr  ? 

The  world  may  have  changed  but  the  nature  of  the  young  child  has 
not. 

I  resent  many  things  about  forced  busing.  I  resent  the  many  ^^ng 
hectic  hours  spent  on  the  bus  that  should  be  spent  playing,  developing 
muscles,  discovering  nature,  yes  even  daydreaming. 

I  resent  the  wasted  money  spent  on  the  unnecessary  miles  across 
town  when  so  much  equijwnent  is  needed. 

I  resent  that  this  issue  has  been  so  presented  that  it  has  set  race 
again^  race  just  when  the  races  were  making  great  strides  toward 
understanding. 

I  resent  that  the  blacks  are  now  being  forcibly  bused  because  of 
race.  A  fter  all,  the  blacks  have  fought  for  many  years  to  be  able  to 
go  to  a  school  of  their  choice  without  regard  for  race. 

I  resent  the  insinuation  that  a  black  child  cannot  be  taught  by  a 
black  teacher  or  in  a  black  majority  school.  Who  has  the  last  word  in 
such  a  study? 

I  resent  that  the  i^notional  security  of  the  children  has  been  dis- 
regarded in  favor  of  racial  ratios. 

I  resent  the  encroachment  of  the  Federal  Government  into  the  very 
heart  of  our  homes  and  i  resent  the  dest,ruction  of  our  local  govern- 
ment. 

After  my  statement  was  written  and  forwarded  to  you,  the  follow- 
ing information  was  bix)ught  out  in  a  brief  which  was  heard  in  the 
i^ourth  Circuit  Court  of  Appeals  on  April  13, 1972. 

Mr.  Chairman,  I  offer  die  following  as  exhibits. 

(1)  An  excerpt  from  the  March  issue  of  Educational  Research,  a 
publication  of  the  American  Educational  Research  Association,  which 
reports  on  interview  with  Dr.  James  S.  Coleman  of  Johns  Hopkins 
University— author  of  the  1966  Coleman  report. 

In  this  article  there*  is  one  quotation  from  Dr.  Coleman  as  referring 
to  such  1966  report: 

I  uon't  think  that  a  judicial  deeisiou  on  whether  certain  school  systems  are 
obeying  or  disobeying  the  Constitution  ought  to  be  based  on  that  evidence. 

(The  documents  referred  to  follow :) 

Coleman  on  the  Coleman  Report 

Most  of  what  the  federal  government  publishes  remains  forever  in  respectable 
obscurity,  little  read  and  scarcely  notdd.  Occasionally,  though,  a  federal  docu- 
ment will  break  through  not  only  to  front  page  headlines,  but  to  the  best  seller 
list  as  well.  The  Warren  Commission  Report,  the  Pentagon  Papers,  and  five  years 
ago  the  Coleman  Report — Eqi^qlity  of  Educational  Opportunity— emerged  to 
become  the  year's  most  discussed  educational  issue. 

The  report  presented  the  results  of  a  survey  which  ijought  to  define  thie  extent 
to  which  educational  opportunities  are  equally  available  to  all  citizens.  The  con« 
troversy  which  followed  the  report's  publication  vns  inevitable  in  view  of  certain 
of  the  findings — that  the  resource  inputs  into  schools  were  not  greatly  unequal 
for  blacks  and  whites,  but  that  these  resource  inputs  showed  little  relation  to 
achievement  of  studenta 

E,R.  recently  discussed  the  Coleman  Report  with  Or.  James  13.  Coleman  of 
Johns  Hopkins  University,  who  headed  the  investigative  team,  and  for  whom 
the  work  is  called.  We  asked  him  his  view  of  the  impact  of  the  ntudy,  and  about 
his  more  recent  activities. 


1495 


"long  range  impact  18  IN'  1 0CU8ING  ON  OUTPUTS  OF  SCHOOLS  .  , 

The  Long  range  impact  of  th»  report  will  probably  be  to  strengthen  the  move 
toward  evaluating  schools  in  terms  of  their  results  rather  than  their  inputs.  The 
idea  of  evaluating  schools  perf.*)rmance  in  terms  of  student  performance  is  fairly 
commonplace  now,  but  was  less  so  when  the  report  came  out.  I  think  the  report 
heljjed  to  strengthen  an  existing  trend.  Inputs  have  t)een  traditional  measures 
of  school  quality  because  it  is  very  hard  to  access  the  functioning  of  school  on 
the  basis  of  achievement  outputs.  School  superintendents  and  educators  have 
been  reluctant  to  measure  school?  by  how  well  the  students  do.  Whether  or  not 
they  admit  it,  they  feel  the  pnmary  variation  in  student  performance  is  not 
what  the  schools  are  doing  but  what  the  child  comes  to  school  with.  Research 
techniques  had  not  been  capable  of  sorting  out  the  eflfeet  of  various  school  inputs. 
They  still  do  so  only  poorly,  but  it  has  become  possible  to  measure  some  aspects 
of  the  performance  of  a  school  by  careful  use  of  the  achievement  of  its  students, 

"COUBTS  HAVE  USED  THE  BEPOBT  AS  EVII^NCE  ,  ,^  .** 

The  study  has  had  Impacts  I  never  would  have  predicted.  The  primary  impact 
Of  the  study  as  far  as  quality  of  educational  opportunity  is  concerned  has  been 
in  the  courts. 

Issues  Such  as  school  segregation,  which  the  report  didn't  explicitly  address, 
have  left  judges  looking  around  for  some  kind  of  evidence  on  which  to  base  a 
ruling  about  what  constitutes  equal  educational  opportunity. 

The  courts  make  different  use  of  research  results  than  do  social  scientists,  or 
even  legislatora  The  results  of  our  rei)ort  indicate  that  a  child  has  a  greater 
educational  opportunity  in  a  school  with  children  from  bacligrounds  that  are 
ef'ucationally  stronger.  The  legislator  can  use  this  conclusion  to  devise  a  bill 
which  will  attempt  to  make  possible  that  kind  of  student  mix.  But  a  judge  doesn't 
have  that  kind  of  power.  He  has  only  coerdve  power.  The  court  examines  an 
existing  situation  and  makes  a  decision  about  the  legality  of  a  school  attendance 
pattern. 

In  their  search  for  evidence,  judges  view  this  report  as  one  of  the  few  which 
provides  some  kind  of  evidence  on  which  they  can  base  a  decision. 

It's  probably  not  appropriate  to  say  on  achievement  grounds  alone  that  segre- 
gated .schooling  does  not  provide  equality  of  educational  opportunity.  There  Is  not 
.sufficient  evidence  to  show  that  the  kind  of  benefits  to  lower-class  children  that 
arise  from  a  soclo-economlcally  heterogeneous  or  racially  heterogeneous  school 
can't  also  be  provided  by  other  means,  I  don't  think  a  juuge  can  say  there  is  prima 
facie  evidence  of  inequality  In  educational  opportunity  on  achievement  grounds 
if  there  is  school  segregation.  In  this  sense,  I  think  judsres  have  looked  at  that 
study  and  used  the  results  more  strongly  than  the  results  warrant. 

I  remain  uncertain  about  the  approi)riate  role  of  social  science  evidence  or 
statStli-al  evidence  in  relation  to  the  courts.  The  concept  of  evidence  by  lawyers 
or  judges  is  very  different  from  the  concept  of  evidence  in  social  science.  When 
results  show  that  certain  kinds  of  attendance  patterns  provide  higher  achieve- 
ment for  children  fn)m  lower  socio-economic  levels,  as  our  results  did,  the  results 
ought  to  contribute  .o  the  question  of  whether  schools  should  be  Integrated,  and 
to  the  decision  of  how  much  effort  should  be  put  Into  school  integration.  But 
I  don't  think  that  a  judicial  decision  on  whether  certain  school  sy^em.^  are 
ohscylng  or  disobeying  the  constitution  ought  to  be  based  on  that  evidence. 

At  the  same  time  I  think  the  report  has  been  nnderutillzed  by  legislatures  and 
Si'hool  boards.  The  results  of  the  rej^ort  are  appropriate  for  leglslotors  and  school 
hoards  in  encouraging  the  >ind  of  student  body  mix  which  can  provide  achieve- 
ment benefits. 

**TIIE  USE  OF  THE  RKPOBT  li\  POLICY-MAKERS  . 

The  experience  of  this  research  has  su^'rgested  several  thingH  to  me  concern- 
ing the  relntlon  of  research  to  social  policy.  One  Is  that  a  major  reason  for  non- 
uso  of  research  results  in  policy  lies  in  the  fact  that  it's  not  commissioned  by  a 
policy-making  body.  A  different  pattern  existed  with  Equality  of  Rdu'tttlonal  Op- 
portunity., It  was  not  initiated  by  a  grant  from  the  OE  Bureau  of  Research,  but 
in  implementation  of  legislation  from  the  congress.  That  fflct  in  Itself  crented  the 
presumption  of  policy  relevance,  and  automatically  created  audiences  among 
iwllcy  making  bodies,  from  the  prenldency  to  local  school  boards. 
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The  actual  use  of  the  report  has  been  more  at  the  local  than  the  state  or  fed- 
eral level.  One  specific  piece  of  legislation,  a  $1.5  bilHon  bill  for  aiding  school 
desegregation,  was  in  part  an  outgrowth  of  the  report,  a  bill  initiated  witbin  the 
Nixon  Administration.  But  an  adventitious  coalition  of  some  liberals  in  congress 
and  some  conservatives  in  the  administration  has  until  now  prevented  passage  of 
a  bill  that  would  aid  schools  and  children  undergoing  desegregation  or  attempting 
to  do  so. 

"I.Q.  AND  GENETICS— THE  DISCUSSION  IS  PREMATURE  .  . 

The  question  of  the  heritability  of  intelligence  is  very  complex.  I  don't  think 
data  fnnn  studies  like  the  one  I  did  contributes  at  ail  to  such  knowledge.  Ques- 
tions as  to  how  much  variation  in  child  or  adult  performance  is  accounted  for  by 
genetic  backgrounds  and  how  that  genetic  background  varies  from  oue  large 
ethnic  or  racial  ^jroup  to  another  can  only  be  answered  through  studies  of  extreme- 
ly sophisticated  experimental  design.  T  don't  see  that  that  data  is  available  now, 
I  think  the  controversy  is  rot  fruitful  until  that  research  is  done.  In  my  opinion 
(Arthur)  Jensen's  conclusions  are  based  in  part  on  research  which  is  not  relevant. 
Until  better  research  is  done.  I  think  the  whole  discussion  is  premature.  T  do 
regard  such  research  as  important  to  carry  out.  however.  I  don't  believe,  as  some 
of  my  colleagues  do,  that  such  knowledge  can  have  only  bad,  or  primarily  bad, 
consequences, 

"eDUCATIONAI.  GAMES  TEACH  THROUGH  EXPERIENCE  .  .  ." 

Amtms:  my  current  activities,  I  have  '^een  working  in  the  development  of  games 
which  simulate  certiiin  kinds  of  social  settings,  or  games  which  stimulate  or  in- 
volve certain  kinds  of  intellectual  activity,  such  as,  number  counting  games 
for  small  children.  Others  are  designed  for  high  sotool  students  to  function  in  a 
/airly  highly  structured  social  situation.  The  situation  must  be  one  in  wlilch  they 
well  learn  about  the  activities  of  that  rolp  or  the  characteri.stics  of  that  activity 
ihroujrh  functioning  in  the  activity  itself. 

I  feel  the  usual  structure  of  activity  in  the  classroom  is  not  appn^priate  to 
learning.  Tlie  classroom  structure  assumes  that  people  learn  through  a  different 
.sequences:  being  exposed  to  information,  assimilating  that  information,  and 
then  finally  using  it  Most  learning,  however,  proceeds  by  a  different  sequence : 
persons  learn  through  experiencing  some  kind  of  activity  through  action  itself, 
and  then  inferring  or  generalizing  from  the  experience. 

For  example,  legislative  games  provide  some  idea  of  the  process  that  goes  ou  in 
a  lt<jrlslature.  Students  see  what  kinds  of  things  they  would  have  to  do  to  get 
reelected.  The  legislative  game  involves  the  kinds  of  bargaining  actions  they 
would  have  to  undergo  and  offers  more  iasight  into  the  governmental  processes. 

Learning  through  games  involves  fower  symbolic  intermediaries.  It  u-'cs  the 
direct  activity  itself  \n6  relies  on  language  and  symbolic  processes.  We  find  that 
children  who  do  not  perform  well  on  I.Q,  or  other  tests  which  involve  symbolic 
processing  capacity,  do  learn  v^ry  well  from  games.  There  is  a  very  low  correla- 
tion between  performance  of  the  game  and  learning  f/orj  the  game  on  the  one 
hand  and  I.Q.  or  verbal  skills  on  the  other  hand.  With  almost  any  other  kind  of 
teaching  lool,  this  is  not  true-  I  think  the  reason  for  this  is  that  games  use  much 
less  symbolic  manipulation;  learning  ocears  through  &  path  that  does  not  have 
as  its  starting  point  assimilation  of  information  through  the  symbolic  medium 
of  language. 

*::'m  HoPE^tiL  nrx  conservative  on  nie 

I  would  like  very  much  to  see  a  good  deal  of  attention  given  to  the  question  of 
alternatives  to  and  within  secondary  educ  ition  and  post  secondary  education.  My 
general  vie:v  of  NIE  is  hopeful  but  conservative.  I  don't  believe  that  creating 
NIB  is  going  to  bring  a  brand  new  ear  of  educational  research. 

(2)  As  tlie  next  exhibit  J  affer  two  l^n^x'S  from  the  Richnond  News 
Leader,  dated  April  13,  1972,  showing  a  condensation  of  the  briefs 
submitted  to  the  Fourth  Circuit  Cu^rt,  of  Appeals  by  appelkte^,  the 
Stat©  of  Virginia  and  Counties  of  Henrico  and  Chesterfield. 

(The  exhibit  follows:) 
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Appellants'  Bbtep:  "No  Mandate  to  Dismantcj:  Unitaby  School  System;" 
State  Aboues  That  Law  Does  Not  Requibe  Conboudation  of  Schools 

(The  following  is  a  condensation  of  the  brief  submitted  to  the  Fourth  Circuit 
Court  of  Appeals  by  the  appellantB—the  State  of  Virginia  and  the  Counties  of 
Henrico  and  Chesterfield — in  the  Richmond  school  consolidation  case.  The  case 
was  docketed  for  a  hearing  by  the  Fourth  Circuit  Court,  sitting  in  Richmond,  at 
9:30  a.m.  today.  Editorial  commt  it  at  ie/l.— editob.) 

.  The  issue  presented  in  tbis  case  is  whether  the  State  Board  of  Education  and 
the  governing  bodies  and  school  boards  of  the  three  separate  political  subdivi- 
sions of  the  City  of  Richmond,  the  County  o*  Henrico  and  the  County  of  Chester- 
field are  corstitutionally  required  to  consolidate  the  separate  school  systems— 
tJie  boundaries:  of  which  are  and  have  always  been  coterminous  with  the  boun- 
daries of  the  three  political  subdivisions  and  which  have  been  operating  independ- 
ently for  more  than  a  century — for  the  sole  purpose  of  providing  an  interchange 
of  pupils  to  bring  about  a  majority  white  racial  t&t\o  in  each  school  in  the  con- 
solidated system.  , 

The  Facts: 
distbiot  obioins 

The  City  of  Richmond,  Henrico  County  and  Chesterfield  County  were  estab- 
lished as  separate  school  divisions  at  least  as  early  as  1871  and  have  remained 
seiiarate  school  division*-  to  the  present  time. 

In  the  fall  of  1970  the  Richmond  school  division  had  47,824  pupils  and  \vas  the 
third  largest  school  division  in  Virginia ;  the  Henrico  school  division  had  34,080 
pupils  and  was  the  fifth  largest  in  Virginia ;  and  the  Chesterfield  school  division 
had  24,069  pupils  and  was  the  twelfth  largest  in  Virginia.  Richmond  has  an 
area  of  63  square  miles,  Henrico,  244,  and  Chesterfield,  445.  A  consolidated  school 
division  of  the  three  iwlitical  subdivisions  would  thus  contain  over  750  square 
mites  and  in  excess  of  100,000  pupils.  .  .  . 

A  consolidated  school  division  consisting  of  Richmond.  Honrioo  and  Chester- 
field would  be  in  the  upper  0.2  per  cent  of  .school  districts  in  the  United  States 
in  impils  poimlation.  It  would  be  among  the  top  28  school  divisions  in  the  United 
States  in  school  population. 

The  three  iwltical  subdivisions  here  concerned  had  their  origin  prior  to  tl^ 
!>irtb  of  the  nation.  The  evidence  disclosed  that  Henrico  County  was  created  in 
1634.  In  1742  the  City  of  Richmond  was  formed  out  of  a  portion  of  Henrico 
County.  In  1749  Cestorfield  Connty  wan  formetl  from  that  part  of  Henrico  I'ounty 
lying  south  of  the  James  River.  Since  the  creation  of  the  city,  its  boundaries  have 
been  expand(*d  11  timea  at  the  expense  of  one  or  the  other  or  both  of  the  coniitrios. 
Following  the  most  recent  annexation,  which  involved  the  taking  on  January  1, 
1070.  of  api)roximately  23  square  miles  and  45,000  citizens  from  Ch<»st<'rfiold 
County,  the  area  of  the  city  was  incrensiHl  to  63  square  miles  and  the  impulatiou 
to  240,621,  of  which  ^43,857  (  58  i)er  cent)  were  white  and  105,704  (42  per  cent) 
were  black. 

riaintiffs  concede  that  the  estahtishment  of  the  l>oundarics  of  the  city  and 
the  counties  was  not  racially  motivate.  The  present  boundaries  between  the 
counties  of  Henrico  and  Chesterfield  and  the  (*ity  of  Richmond  were  establi-shed 
by  State  courts  as  the  result  of  various  annexation  proceedings  by  the  City  of 
Richnwmd  since  1906  and  were  neither  established^  nor  have  they  been  main* 
tained.  for  the  purpose  of  the  containment  of  litaeks  within  the  ('ity  of  Richmond. 
Each  boundary  expansion  has  brought  into  the  city  more  white  citizens  than 
black  citizens.  Thus,  in  1970-71.  9.867  white  and  373  b'ack  .indents  wcie  i«'Me<l 
to  Richmond  by  the  1970  annexation. 

Of  the  34,000  pupils  enrolled  in  Henrico  C  ninty  schools  for  the  s»*hool  year 
1970-71,  only  2.035  (5.9  per  cent)  were  black.  Of  the  xrore  than  2,500  pupils  limited 
by  the  Richmond  School  Board  as  missing  from  the  Richmond  City  schools  for 
the  1970-71  school  year,  only  145  enrolled  in  Henrico  County  nchools  that  school 
year,  and  of  this  number  36  (25  percent)  were  black. 

Of  fhe  20.076  Chesterfield  children  enrolled  in  the  Chesterfield  County  schools 
for  the  year  1970-71,  only  1,335  had  transferred  from  Richmond  City  schools 
during  the  preceding  12  years.  Of  this  number  1,299  were  white  and  36  were 
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black  Thus,  only  i»er  cent  of  the  entire  Chesterfield  school  population  ever 
attended  Richmond  schools. 

Post-trial  exhibits,  entered  of  record,  indicate  that  the  Richmond  white  school 
poimlation  decreased  from  17,203  in  1970-71  to  13,500  in  1971-72— a  net  loss  of 
3.703.  Obviously,  these  white  students  did  not  move  to  Chesterfield  or  Henrico 
Counties,  for  Chesterfield  Exhibit  41  shows  that  ita  white  enrollment  in  1971-72 
decreased  from  21.796  to  21.588— a  net  loss  of  208;  while  Henrico  Exhibit  40 
shows  that  its  white  enrollment  in  1971-72  'lecreased  from  31.665  to  31.299— a 
net  loss  of  366, 

UNITABT  SYSTEMS 

In  its  oDinion  of  April  15,  1971,  the  District  Court  api^roved  (the  school 
b<mni  s)  Plan  III  for  Ojieration  in  the  city  for  the  1971-72  school  year  as  fulfilling 
theschoolboard'slegalduty,  ,  , /* 

As  shown  by  the  reiK>rt  submitted  to  the  Court  following  the  oi^ning  of  schools, 
the  plan  achieved  the  announcea  goals. 

rrior  to  the  scbof)l  year  lOa'J-OS,  the  schools  in  Chesterfield  Countv  were  ra- 
cially 8ei>arate,  In  1962.  a  suit  was  filed  in  the  District  Court.  A  general  injunc- 
tion against  discrimination  in  the  assignment  <tf  students  was  entered  and  Uie 
case  has  lain  dormant  on  the  docket  while  the  county  eflfectuated  first  a  freedom 
of  choice  plan  and  more  recently  a  unitary  geograiihical  attendance  zone  plan. 

The  Chesterfield  County  School  Board  is  operating  a  unitary  school  system 
providing  quality  education  for  its  students  and  receiving  outstanding  dtijseii 
supiK)rt  for  and  iwrticipation  in  its  programs.  No  benefits  will  flow  t-»  the  children 
of  the  county  from  consolidation. 

Manifestly,  the  Henrico  County  School  Board  is  operating  a  unitary,  nonracial 
school  system  in  which  no  schools  are  racially,  identifiable,  which  system  fully 
complies  with  both  judicial  and  executive  guidelines.  It  is  uncontroverted  in  this 
case  that,  on  four  separate  occasions  dnring  the  past  two  years,  the  school  au- 
thorities have  been  cmnmendeU  by  HEW  for  their  leaderrtiip  in  meeting  the 
provisions  of  Title  VI  of  the  Civil  Rights  Act  of  1964  and  in  providing  an  equal 
educational  opportunity  for  all  of  the  studrats  in  the  school  division, 

STATE  B0ABD*8  BOLC 

.  The  state  Board  was,  and  reuiains,  without  power  to  assign  pupils  or  teachers 
or  to  impose  pupil  transportation  routes  upon  local  school  boards*  These  factors, 
of  course,  are  the  basic  comp'^nents  of  a  desegregati<Mi  plan. 

Nevertheless,  the  city,  tY  plaintiffs  and  the  District  Court  have  scored  the 
State  Board  for  all  that  occurred  in  the  ''massive  resistance"  era  in  Virginia, 
Surely,  this  Court  is  not  unmindful  (that  in  1964)  the  Supre^ic  Court  of  the 
United  States  recognized  that  Virginia  had  turned  its  back  on  "massive 
resistance'* ; 

'*The  legislation  closing  mixed  schools  and  cutting  off  Stat"*  funds  was  later 
invalidated  by  the  Supreme  Court  of  Appeals  of  Virginia,  which  held  that  these 
laws  violated  thr  Virginia  Constitution,  In  April,  1959,  the  General  Assembly 
abandoned  'massi  t-esistance*  to  desegregatimi  and  turned  instead  to  what  was 
called  a  'freedom  of  choice*  program,** 

The  freedom  of  choice  approach  adopted  by  Virginia*6  school  (wards  found  sub- 
stantial acceptance  and  approvlal  in  this  Court  It  was  this  judicially  approved 
approach  to  integration  which  the  State  Board  initially  enconraged. 

And  consistent  with  the  authority  vested  in  it  under  the  Constitution  and 
statutes  of  Virginia,  the  State  Board  has  continued  to  assist  in  effectuating  inte- 
gration by  advising,  instructing,  and  encouraginK  local  school  boards  to  come 
into  compliance  with  the  evolving  law  and  changing  regulations.  The  rendering 
of  such  encouragement  and  assistance  by  the  State  Board  discharged  its  duty 
as  interi)reted  by  HEW. 

This  Court  recognized  and  plainly  held  in  (1971)  that,  where  a  State  board 
has  no  authority  under  tiie  law  of  the  «tate  to  regulate  school  attendance  plans, 
it  cannot  be  ordered  to  participate  in  the  formnlation  of  plans  for  convertiDg  to 
unitary  school  systems.  It  follows  that,  where  a  State  board  of  educatloh 
exercises  its  anthority  to  the  fullest  extent  possible  by  instructing,  advising  and 
encouraging  local  school  boat^s  to  achieve  unitary  phins,  it  cannot  be  derelict  in 
its  constitutional  duty. 

By  the  time  of  ihc  trial  of  this  case,  each  school  division  in  the  Commonwealth 
wsis  operating  under  HEW  or  Court  approved  desegregation  plans. 
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RICHMOND'S  PI^N 

^u^^^  District  Court  by  its  order  entered  January  10,  1072,  adopted  and  ordered 
the  Implementation  of  the  "plan  presented  to  the  Court  by  the  School  Board  of 
the  City  of  Richmond."  Therefore,  in  order  to  understand  the  consUtuUonal  im- 
plications of  the  decision  below,  it  is  llece^^sary  to  understand  the  plan  adopted 
by  the  Court.  * 

Dr.  Little  stated  that  the  first  objective  of  the  plau  is  niiat  each  and  every 
school  would  be  composed  of  a  viable  racial  mix."  The  Court  asked  the  witness 
for  hw  deOuition  of  "viable  racial  mix."  His  answer : 

"Viable  racial  mix.  I  mean  that.  In  my  opinion,  it  is  a  racial  mix  that  is  well 
enough  established  that  it  will  continue  to  prosper.  It  will  be  a  desirable  reason- 
able  racial  mU  for  educational  purposes,  as  well  as  meeting  the  judicial 
requirements  in  that. 

"Generally  the  parameter  ranges  from  20  to  40  per  cent  in  each  school "  He 
further  amplified  his  v*ews:  "We  were  shooting  at  here  the  same  Uiing'l  in- 
dicated to  you  in  interrugatories  very  early  in  this  case  when  I  used  somewhere 
around  30  per  cent  because  I  do  feel  that  when  you  get  too  much  below  30  per 
cent  your  hlack  child  is  in  isolation  and  he  does  not  benefit  from  the  experience 
When  you  get  too  far  over  that  you  run  Into  resegregation  and  a  lot  of  the 
disadvantages  of  the  all-black  school."  oi  me 

Having  started  with  this  objective.  Dr.  Little  then  drew  his  six  subdivisions 
m  the  city-county  area.  He  used  attendance  figures  for  September,  1970.  He  had 
before  him  spot  maps  showing  the  residence  of  all  children  in  each  division  by 
race  and  maps  showing  the  locaUon  and  attendance  zone  of  each  school  and 
the  number  of  pupils  of  each  race  attending  each  scho<rt.  He  drew  the  subdivision 
lines  upon  the  basis  of  this  information  so  as  to  locate  in  each,  as  nearly  as  he 
could,  the  desired  racial  mix. ... 

He  then  found  the  percentage  of  black  and  white  children  in  each  category 
in  Mch  subdivision  Applying  this  fixed  racial  percentage  to  the  number  of 
children  each  building  could  accommodate,  he  determined  "by  computer,  the 
number  of  white  and  black  students  required  in  each  facility  In  order  to  deliver 
the  racial  mix  they  sought  .  . 
u^^;^H^^^^'®  P^^"  requires  that  the  selection  of  those  children  to  be  transported 
should  be  determined  by  an  annual  birthday  lottery  to  be  conducted  in  each 
attendance  area  for  each  school.  Consecutive  birthdays  after  the  date  drawn 
in  the  lottery  are  to  be  taken  (always  skipping  the  white  or  black  child  de- 
pending upon  which  race  is  to  be  taken  from  the  school)  until  Uie  numJjer 
needed  to  reach  a  '^viable  racial  mix"  has  been  obtained.  The  plan  thus  insures 
that  the  chiidren  to  be  bused  will  be  chosen  in  their  neighborhoods  on  the  basis 
of  race  and  transported  to  and  from  school  in  racially  segregated  bus  loads. 

PETTIOREW,  CABMICHAEL 

The  princiiwi  witness  produced  by  the  City  in  f  .pport  of  the  theory  upon 
which  its  metropolitan  plan  is  predicated  was  Dr.  Thomas  F.  Pettigrew  Dr 
PetHgrew  described  himself  as  a  "social  psychologist*'  and  lescribed  social 
psychology  as  "an  emerging  sodal  science  discipline."  In  differenUating  between 
the  terms  deserg.egatlon  and  integraUon,  Dr.  PetUgrew  defined  the  latter  term 
if  the  following  manner : 

Xnt^tion.  however,  implies  the  mix  plus  posiUve  interaction  as  we  would 
want  to  w  between  white  and  blacks,  or  if  I  may  put  it  less  socially  psvchr. 
logically  in  situat  ons  where  they  beccMne  friends  across  race,  where  there  is 
cross  racial  acceptance,  where  there  is  reduced  racial  tension,  hopefully  none 
of  it  In  other  words,  where  Oi-  school  begins  to  approach  the  American  idea 
as  opposed  to  the  American  reality  in  race  relations  where  there  is  cross  racial 
acceptance  and  rednces  much  of  its  potent  and  negative  qualities." 

As  the  b^t  method  of  achieving  integration  as  thus  defined.  Dr.  Pettigrew 
recommended  establishment  in  each  school  of  the  following  racial  quotas: 

\'  '  ]  ^4"^'  *  inter-racial  maximizing  the  opportunity  of  getting  inte- 
gration in  the  way  I  have  just  defined  It,  would  be  from  20  to  40  per  cent 
black  .  .  .So  I  would  argue  that  20  per  cent  avoids  tokenism  and  4C  per  cent 
maintains  staMlIty.  The  20  to  40  per  cent  mix  maximizes  possibilities  for  inte- 
gratton  and  Uie  positive  benefits  for  Integration  that  I  prevonsly  outlined  " 

Dr.  Pettigrew's  testimony  in  this  case  with  respect  to  the  uniform  20  to  40 
per  cent  minority  racial  perceiitagos  for  blacks  in  each  school  is  substiintiallT 
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identical  to  that  which  he  has  given  in  ever>-  ca^e  iu  which  he  has  testified  as 
an  exi>ert. 

The  tenuous  nature  of  the  theory  advanced  by  Dr.  Pettigrew,  which  was 
adopted  by  the  city  in  formulating  its  plan  and  now  given  the  stamp  of  Judi- 
cial approval  by  the  District  Court,  is  best  described  by  him  when,  in  one  short 
.stntement.  he  quaiified  his  findings  as  follows : 

**You  sort  of  know  .  this  seems  to  be  the  case  •  .  .  that  seems  to  produce 
these  i>ositive  benefits  .  .  tha't  is  the  question  we  have  been  asking  ourselves 
intensively  .  v  .  The  Colenmn  Report  can  liint  at  process  but  can't  really  tell  you 
directly  .  .  .  we  think  we  have  pretty  good  ideas  .  .  .we  don't  pretend  that  we 
understand  it  completely." 

Supplementing  the  testimony  of  Dr.  Pettigrew  was  that  of  Dr.  Carmichael. 
Dr.  Canuichael  te^ftified  that  to  deal  with  "present  perceptions  of  what  a  school 
is  and  what  is  inferior  and  superior."  the  racial  ratio  must  always  be  maintained 
MO  that : be  b^cV  is  in  the  minority  situation  and  this,  the  Richmond  metropolitan 
plan  does.  Specifically,  under  the  Richmond  plan,  no  school  ia  permitted  to  have 
as  much  as  41  percent  black  children,  and  no  school  (other  than  several  in 
Subdivi.sion  Six)  is  permitted  to  have  less  than  17  percent  black  children.  Adjust- 
ments to  the  plan  would  be  made  if  necessary  to  assure  that  black  children  are 
always  bracketed  in  these  racial  percentages.  Indeed,  Dr.  Carmichael  testified: 

**Q.  What  you  are  telling  this  Court  is  that  in  America  we  can't  make  a  sys- 
tem work  if  it  is  majority  black? 

"A.  Right." 

hookeb's  testimony 

In  contrast  to  the  fon»going  testimony.  Dr.  Clifford  P.  Hooker,  an  expert  wit- 
ness for  the  defendants  described  the  city's  plan  to  consolidate  the  three  school 
divisions  for  the  puriiosc  of  interchanging  black  and  white  children  in  onier 
to  reach  a  minority  black  ratio  of  20  to  40  percent  in  the  following  language : 

*'l  think  we,  and  I  began  to  preface  my  remark  by  saying  I  know  I  am  wading 
into  very  deep  water  in  making  the  statement,  Imt  I  want  to  he  as  h(mest  and 
Useful  to  this  Court  us  I  can  be.  I  honestly  thiiik  in  identifying  a  group  of 
I^eople  and  .«5Uggesting.  as  we  are  quite  directly,  that  this  group  of  people  is  in- 
terior and  that  we  A  iglo-j  know  what  *t  is  that  causes  this  inferiority  and  that 
we  can  do  sometliiu^'  abotit  it,  we  are  i:)sulting  tliat  group  of  people  involved. 
We  are  indee<l  beconiinff  paternalistic  as  we  take  into  our  custody  their  particular 
no<»ds  and  i>roiM)so  solutions  for  those  particular  needs. 

"So  it  seems  lo  me  that  too  much  of  the  .testimony,  and  I  am  quite  upset 
about  this,  has  equated  blackne>s  with  badness,  black  schools  as  bad  schools, 
black  schools  as  ikk)/  schools.  I  submit  that  much  of  that  testimony  comes  from 
the  eyes  of  people  who  see  this  in  a  racist  fashion.  That  only  a  i)erson  with 
tills  iiarticular  set  of  lenses  would  be  able  to  see  badness  upon  driving  past  a 
sc-lioj)!  and  seeing  black  children  come  out  of  it.  Only  this  kind  of  imrson  ^^ould 
STiy  it  isi  a  bad  .school. .  .  ." 

Xouc  of  the  expert  witnesses  who  fcstit^Kl  on  behalf  of  the  City  and  the 
plaintiffs  had  made  any  detailed  study  of  the  systems  of  the  three  communities 
here  involved,  and  iheir  knowledge  of  the  systems  was  limited  largely  to  the 
racial  composition  of  the  enrollments  of  each  fcystem.  None  of  them  had  any 
IKirticular  expertise  in  the  consolidation  of  school  systems. 

In  (ontra.st,  the  Slate  and  County  def(uidant.s  prcseuivd  three  natitonally 
prominent  educators  whose  exi)eriencc  in  the  Held  r>f  organizing  and  consolidat- 
ing school  divisions  has  b<»en  exten.sive:  Dr.  James  W^.  Whitlock  (Director  of 
the  Division  of  Surveys  and  Fiehl  Servie*»s  and  Professor  of  Education  of 
(fcor;;!'  IV.ihody  College  for  Toacher.s.  antl  Director  of  the  Center  for  Southern 
Edue.ilion  Studies)  :  Dr.  William  V.  McLure  (Direct(»r  of  the  Bureau  of  Edu- 
cational Research  and  P-ofe.ssor  of  Educational  Administration  and  Supervision 
of  thp  College  of  Kdutntion  of  the  University  of  Illinois)  ;  and  Dr.  Clifford  P, 
TIf)f»ker  (rrofes.sor  of  Eduealion  and  (^hairniaii  of  th'*  Division  of  Educational 
Aflnii!tistrati(m  of  the  College  of  Education  of  the  University  of  Minnesota).  Or. 
Ill,  )l:er* s  (  Xiferien^e  included  consolichUion  of  schools  in  hiracial  metropolitan 
ro;ininU!ities. 

Dr.  Whitloek.  prior  to  this  case,  had  been  employed  by  each  of  the  three 
school  divisions  to  make  sMidies  and  recommendations  concerning  their  opera- 
tions. He  was.  therefore,  intimately  familiar  with  each  .system.  Drs.  McLure 
and  Hooker,  in  reviewing  and  evaluating  the  proposed  coi  solidation,  5tudied  in 
.some  detail  the  three  systems  including  the  per  pupil  financial  support,  pupil- 
i.iceher  ratio.s,  school  offerings,  etc.,  n!id  visited  schools  in  each  of  the  three 
jurisdictions. 
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EXPERTS'  CONSENSUS 

'J*hes(*  experts  were  unanimous  in  the  view  tiiat  tiie  optimum  size  of  a  school 
(livisiou  was  one  having  a  school  population  of  from  20.000  to  50,000  pupiis. 
Th<».r  ail  stated  that  systems  of  that  size  could  be  efficiently  operated,  and  the 
pupils  offered  a  full,  well-rounded  educational  program.  They  ail  agreed  that 
as  .school  sy.stenis  increaoOd  i'.i  size  beyond  thai  iioint,  no  further  economies 
were  obtained,  thesy.stems  iiecame  unwieidy  and  i>arent  participation  diminished. 

To  the  same  effect,  indeed,  was  the  testimony  of  l)r.  Thomas  C.  Little: 

"You  also  reach  a  point  and  I  don't  know  exactly  what  that  iioint  is,  some 
."»(),  60,  70  thousand  .students,  whereby  It  becomes  unwieldy  for  certain  tyi^es  of 
ojieratioiLS,  particularly  your  curriculum,  your  Involvement,  and  neighborhfoU 
input  into  the  oiwratiou  of  your  schools." 

The  State  and  County  experts  all  agreed  that  to  consolidate  the  schools  of 
the  three  iK)litical  subdivisions  here  involved,  each  having  a  separate  tax  base 
and  each  having  a  separate  and  distinct  electorate,  with  the  result  that  the 
school  hoard  of  tiie  consolidated  district  would  have  to  look  to  three  separate 
STovtming  bodies  for  approval  of  school  budgets  would  be  ^astastrophic.  In 
their  opinion,  such  a  system  would,  for  reasons  wholly  unrelated  to  ra?e,  lose 
the  public  support  so  vital  in  securing  the  funds  necessary  for  school  opera- 
tions and  needed  capital  outlay  .  .  ,  ,  As  pointed  out  by  the  State  and  County 
experts,  this  case  does  not  involve  a  proposed  consolidation  of  separate  school 
districts  having  any  significant  disparity  in  the  number  of  pupils  or  the  ability 
of  the  resi>ective  divisions  to  provide  the  necessary  financial  support  to  insure  a 
(luality  educational  program  for  each  child.  In  this  connection,  the  wealth  per 
child  in  each  division  (expre.«*K«l  in  true  property  vahie  per  child,  including 
necessary  adjustments  for  annexation)  shows  that  Chesterfield  had  $28,37? 
l>er  child:  Henrico  had  $31,592  per  child;  and  Richmond  had  $32,166  per  child. 

In  sum,  it  was  the  opinion  of  the  State  and  County  experts  ihat  there  is  no 
educational  reason  supporting  the  consolidation  and  that  many  educational 
disadvantages  would  resnlt  from  the  proposed  coii*:olidation.  None  was  aware 
of  any  instance  in  An^erioan  education  in  which  any  expert  in  the  field  had  ever 
recommended  the  consolidation  of  three  separate  school  divisions  into  a  single 
consolidated  school  division  having  three  separate  tax  b:*ses.  Acco/dinff  to 
these  experts,  a.«  proposed  consolidation  would  be  an  educational  first  in 
America  and,  in  tneir  opinion,  a  -^'sastrous  one.  It  would  be  "completely  contrary 
to  what  is  acceptable  educational  ^n  actice  in  this  country  .  .  ," 

It  as  contended  by  witnesses  for  the  City  and  the  plaintiffs,  the  providing 
of  a  racial  mix  of  80  per  cen^  to  60  per  cent  white  to  20  per  cent  to  40  per  cent 
black  would  have  educational  advantages,  such  advantages  would  be  more  than 
outweighed  by  the  educational  disadvantages  flowing  from  a  consolidation  of  the 
schools  of  Richmond  with  those  of  Henrico  and  Chesterfield  for  the  purpose  of 
securing  snch  a  racial  mix.  The  proposed  consolidation  manifestly  has  no  other 
purjiose  than  to  give  effect  to  the  theories  of  Dr,  Pettigrew.  Indeed,  Dr,  Little 
of  the  Richmond  City  Schools  admitted  that,  racial  consideration  aside,  he 
would  not  have  recommended  theproiposed  consolidation. 

DEMOOBAVHY 

The  Court  l>elow  heard  much  testimony  and  laid  great  stress  in  its  opinion 
on  the  effect  of  government>il  actions  and  the  use  of  racial  covenants  on  the 
demographic  patterns  in  the  two  counties. 

The  record  reveals  no  governmental  action  for  which  the  State  and  County 
defendents  are  responsible  which  has  had  any  substantial  impact  on  the  resi- 
dentiat^patterns  in  the  counties.  To  the  contrary,  the  zoning  laws,  buMrJing 
restrictions,  and  license  requirements  in  both  counties  are  less  restrc.ive 
than  th'^se  of  the  city,  Im'eed,  a  T/itness  for  the  plaintiffs  testified  that  j;n  in- 
dependent study  of  the  administration  of  the  ssoning  laws  in  the  Richmond 
SMSA  disilosed  "no  evidence  to  support  (racially)  discrimina  cry  zoning 
practices  whatsoever.'* 

Clearly,  the  development  of  suhnrbia  in  Ilenrieo  and  Chesterfield  ocmrrcfl 
after  the  period  when  racial  eovenanth  could  ha^e  affected  the  demogrophie 
patterns  of  the  nation.  (The  record)  reveals  that  it  was  following  195^^  th". 
each  of  the  two  counties  experienced  the<r  periods  of  greatest  growth.  1  aring 
that  period,  not  only  were  racial  covenants  unenforceable  as  a  matter  of  law, 
hut,  subsequent  to  1050  they  were  rarely  inserted  Jn  deeds  in  the  two  connties. 
No  suit  to  enforce  a  racial  coveiant  In  either  county  at  any  time  was  disclosed 
b/  the  evidenco.  and  there  was  u  leontradf'^ted  positive  evidence  that  no  such  suit 
had  been  filed  since  1936  in  Henrico  and  1988  in  Chesterfield, 
80-440— 72— pt.  3  15 
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Tho  movomont  of  population  to  the  .suburbs  in  tho  Riclnnond  SM.^A  is  not 
tlie  result  of  Stute  or  local  governmental  actions  but  is  merely  a  repetition  here 
of  a  phenomenon  observable  across  the  nation.  The  decision  to  move  to  the 
surbnrbs  or  remain  in  the  city  is  one  of  personal  choice,  resulting  from  reasons 
principally  economic. 

Contrary'  to  popular  belief  and  to  the  surprise  even  of  the  Richmond  City 
planner,  the  net  in  mimtion  of  blacks  to  the  Citv  of  Richmond  has  been  negli- 
gible. During  the  decade  1960  to  1970,  despite  an  increase  in  the  black  i>opu- 
lation  in  the  city  of  13,433,  the  net  in-migration  accounted  for  only  782  of  that 
gain,  or  an  average  gain  of  78  blacks  per  yean  It  is  clear,  therefore,  that  the 
increase  in  the  black  populati(»ii  i.,  not  the  result  of  movement  out  of  the 
adjoining  counties  by  black  citizens.  The  net  in-migration  of  whites  to  the  city, 
including  those  acquired  by  annexation,  excee<led  that  of  blacks,  totaling  16,000. 

Nothing  in  the  record  can  sustain  the  charge  required  in  the  Charlotte  case 
"that  eithe**  the  school  authoiities  or  some  other  agency  of  the  State  has  de- 
liberately attempted  to  fix  or  .liter  demographic  patterns  to  affect  th^  racial 
compo.sition  of  the  schools." 

Tee  Aboument 


THE  ISSUE 

At  bottom,  the  case  presents  the  fundamental  Issue  of  whether  independent 
unitary  school  systems  established  on  municipal  and  countv  lines,  which  sys- 
tems  have  operated  independently  under  State  law  for  more  than  a  c/^ntury 
and  each  of  which  is  currently  being  operated  in  full  compliance  with  the  re- 
quirements of  (previous  rulings),  must  be  merged  into  a  single  consolidated 
school  system  by  the  extrusion  of  one  system's  black  children  to  the  other 
predominantly  white  school  .system.s  and  the  replacement  of  t  ch  children  hv 
a  sinultaneous  infusion  of  white  children  into  the  pi^ominantly  black  sv.stem, 
>oleiy  to  avoid  the  existence,  in  one  of  the  independent  systems,  of  a  majority 
h\p.Qk  student  body. 

Clearly,  the  principles  enunciated  in  the  District  Court's  opinion,  if  .ns- 
la'ned.  will  aflfect  not  only  the  schools  but,  indeed,  the  fundamemai  organiza- 
tlon  and  structure  of  municipal  and  county  governments  throughout  the  nation. 
The  Court,  in  its  opinion,  does  not  come  to  grips  with  one  of  the  principal 
questions  before  It  for  decision:  whether  the  unitary  school  system  require- 
ment of  the  Fourteenth  Amendment  compels  the  consolidation  of  three  separate 
and  independent  unitary  school  divisions  who«">  lines  have  been  drawn  coter- 
minous with  political  subdivision  line«?  The  '  -  t  bvpasses  this  problem  by 
treating  each  separate  division  as  a  mere  at.  ...  nee  zone  of  a  consolidated 
division  composed  of  Richmond,  Chesterfi'jid  and  Ilenrico. 

Here,  the  District  Court,  for  the  first  time  in  the  judicial  history  of  the  United 
Stateff.  purports  to  establish;  (1)  a  constitutional  right  for  black  children 
attending  a  jadically  approved  unitary  school  system  of  a  municipality  to  be 
trnnsnorted  to  and  enrolled  in  the  ndepcndent  unitary  «?chool  svstems  of  two 
adjoining  counties  ;  and  (2)  a  constit^  »onal  obligation  of  white  children  attend- 
ing uni*^ary  school  systems  in  the  adjoining  coimties  to  be  transported  to  and 
enroJIed  in  the  schools  of  the  judicially  approved  unitary  school  svstem  of  the 
mu'ncipalicy.  in  order  to  obtain  a  white  majoritv  racial  ratio.  No  such  con- 
stiuitlonal  ri^ht  or  obligation  had  been  held  to  ox\M  prior  to  rhe  rendition  of 
th<}  deci.sion  and  order  in  this  case ;  nor  had  any  decision  of  any  court  ever 
hinh'd  that  achievment  of  a  viable  racial  mix  was  a  constitutional  imperative 
or.  indeed,  that  the  term  "viable  racial  mix"  embodied  any  sort  of  jndioiallv 
enforceable  standard.  On  the  contrary,  the  goal  of  al'.  the'  school  de.<?egration 
case«?  had  been  (and  still  Is),  the  establishment  of  unitarv  schoo'  systems  in 
which  no  child  is  denied  the  right  to  attend  a  school  on  the  basis  of  race. 

THE  STATE'S  POWER 

Each  .State  has  brop.-l  power  to  e.staMish.  dise<-tabliRh  or  reorganize  br  con- 
traction  or  expan{.:on.  its  political  subdivisions.  This  power  of  a  State  'to  es- 
tablish municipal  and  conntv  bor.r.dary  lines  has  been  recognized  from  the 
earMe.«jt  times  by  the  Supreme  Court  of  the  United  States. 

The  power  of  a  State  to  establish  school  divisions  is  no  less  plenary.  City 
or  county  boundary  lines  provide  n.Uural  geographic  boundaries  for  the  es- 
tablishment of  school  division  lines. 
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Ir  this  case,  it  is  conceded  that  the  orit'inal  boundary  lines  of  the  three 
poliucal  subdivisions  here  involved  were  not  established  for  racial  reasons. 
It  ij:  also  uncontruverted  that  the  t'stablishuiont  of  the  three  separate  scliool 
divisions  here  involved  along  the  boniidary  lines  of  the  iKilitical  subdivisions 
was  without  racial  purpose.  Moreover,  the  setting  of  municipalities  as  local 
school  districts  has  been  held  to  be  a  reasonable  standard,  especially  if  the 
effect  of  such  establishment  is  to  cause  the  school  divisions  to  conform  to  the 
municipal  or  county  taxing  authority. 

The  reasonableness  of  reqi  ring  school  divisions  to  conform  to  the  boundaries 
vt  the  political  subdivision  is  especially  true  in  Virginia,  for  in  Virginia  local 
school  boards  do  not  possess  independent  taxing  authority,  but  are  dependent 
on  the  local  governing  body  for  fiscal  support.  The  national  experts,  whose 
opinions  were  verified  by  the  practical  experience  of  the  State  Board,  concur 
that  consolidation  of  the  three  separate  and  independent  school  divisions  here 
involved  would  be  "educationally  disadvantageous"  and  "completelv  contrary 
to  what  is  acceptable  educational  practice  in  this  country.  ..." 


THE  state's  duty 


...  It  IS  too  clear  for  argument  that  the  duty  to  dismantle  a  dual  school  sys. 
nn<^,PStablish  a  unitary  school  system  is  the  obligation  of  each  school 
district.  Moreover,  every  member  c .  this  Court  knows  full  well  that  no  school 
desegregation  case  previously  considered  by  it  has  ever  sought,  much  less 
resulted  in,  an  order  consolidating  independent  school  divisions  established 
along  pohtical  subdivision  lines. 

Significant  in  this  connection  is  the  status  o'  the  three  separate  school  svstems 
here  involved  There  is  no  doubt  that  the  City  of  Richmond  is  operating  a 
unitary  school  system  in  the  sense  required  by  the  Supreme  Court.  The  District 
Court  has  specifically  so  held.  Equally  true  is  it  that  both  Henrico  nnd  Chester- 

J!.?*'^.^'"'"!!^""^  operating  unitary  systems.  Initially  it  should  be  noted  that 
i;o  litigation  has  over  been  instituted  in  any  court  to  bring  about  the  desegregation 
of  s^chools  in  Ilenrico  County,  and  the  desegregation  suit  filed  against  rhe  Chester- 
field School  Doard  has  lain  dormant  on  the  District  Courtis  docket  for  a  decade, 
rne  establishment  of  a  unitary  school  system  in  each  of  these  counties  has  been 
achieved  entirely  by  t^ie  county  school  board  working  in  cooi)eration  with  HEW 
and  withoiit  prodding  from  the  courts,  and  it  is  clear  that  the  law  encourages 
the  disma  ntling  of  formerly  dual  sr  hool  systems  in  just  this  way 

In  this  case,  the  Henrico  County  School  Board  has  been  commended  bv  HEW 

piL^fc '^n/'S  fnJ.^/"^^^^^^^^  '"^^^^l^  provisicms  of  Title  VI  of  the  Civil 
RightK  Act  of  10G4,  but  "even  more  important,  providing  an  equal  educational 
opportunity  for  all  of  the  students  in  your  school  division."  Moreover,  since 
nZuL'llt^^^^  the  Henrico  County  School  Board  has  continued  to  co- 

olfnhi  L  1^  }"  refinements  to  the  unitary  system  already 

fo  HFW^^^^  Chesterfield  County  School  Board  has  also  established 

to  HEW  s  satisfaction  a  racially  balanced  unitary  school  svstem  in  which  no 
school  in  the  county  is  racially  identifiable. 

If  ^''}}}^^^^Vremc  Court,  once  the  school  system  has  become  unitary, 

it  is  not  "constitutionally  required  to  mn>  year-by-year  adjustments  of  the 
sy.^tem'''''"         "  ^^"^^"^         "'"''^  ^^^^  consolidate  with  another 

CURRENT  LAW 

Not  only  is  the  decision  of  the  District  Court  inconsistent  with  the  Supreme 
Court  s  ruling  last  year  in  the  Charlotte  ..,se,  but  it  is  squarely  in  conflict  witMhe 
mo  e  recent  decision  of  the  Supreme  Court  in  Spencer  v.  Kugler  (January  l?! 
19^.  )  a  case  completely  ignorerf  by  the  District  Court  In  its  opinion.  In  that  case 
fhp^/i^^'T  constitutionally  of  New  Jersey's  statutory  scheme  ostnbl  sWng 

nie  boundaries  of  school  districts  to  coincide  with  those  of  political  S^Zm 
Innl'"'*^'^  ^""^  failure  to  state  a  claim  upon  which  relief  couhl  be  gr^^^^^^^^^^^ 
Tnu  l^T^t  P^"^"^^  «f  ^'-^cial  imbalance  we?e  be^^^^^^ 

statntorily  imposed  upon  the  public  schools  of  Kew  Jersey.  During  the^course  of 
Us  opn^on  the  three-jMlge  District  Court  declared:  (1)  that  the  setting  of 
mnnU^iKJities  as  local  school  districts  was  a  reaso'  ible  standard,  ^Slly 
when  viewed  in  light  of  rhe  municipal  taxing  nu  noritv,  (2)  that  S  i v 

Sio7(?WhirJh'V 

ventlon,  (3)  that  school  district  lines  based  upon  municipal  boundaries  were  not 
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iiiireasoiiable,  (4)  that  if  school  division  linos  were  reasonable  and  not  intended 
to  foster  segregation,  then  the  mandate  of  (the  Supreme  Court)  is  satisfied,  and 
that  the  (Supreme  Court)  *'iiever  required  anything  more  tlian  a  unitary 
scliool  system." 

The  Supreme  Court  affirmed  Uip  District  Court*s  decision  answering:  tlmt 
qnestion  in  the  negative,  Mr.  Justice  Douglas  dissented  and  set  forth  at  length 
in  his  opinion  the  contentions  of  the  appellants  in  that  case,  which  were  substan- 
tially identical  to  those  m,'ide  by  the  plaintiffs  and  the  City  in  this  case  and 
adopted  by  the  District  Court. 

The  decision  afiirming  the  IMstrict  Court  is  thoroughly  consistent  with  the 
ol).<ervation  in  (the  Charlotte  case)  that  the  objective  of  school  desegregation 
cases  **does  not  and  cannot  embrace  all  the  problems  of  racial  prejudice,  even 
when  those  problems  contribute  to  disproportionate  racial  concentrations  in 
some  schools." 

Moreover,  this  Court  has  found  nothing  whatever  unconstitutional  about  the 
side-by-side  existence  of  a  predominantly  white  and  a  predominantly  black 
school  .^ystenl  resulting  entirely  from  such  State  action.  If  affirmative  State 
action  giving  rise  to  such  a  result  is  not  antagonistic  to  the  Fourteenth  Amend- 
ment, then  a  mere  failure  to  alter  political  subdivision  lines  to  consolidate 
similar  contiguous  school  systems  cannot  be  violative  of  the  Fourteenth  Amend- 
ment. This  Court  hr.s  approved  State  action  resulting  in  the  withdrawal  of  a 
predominantly  white  municipal  school  system  from  a  county  in  which  remains 
an  overwhelmingly  black  school  system.  In  light  of  that  decision,  it  is  difficult 
to  conceive  how  the  Di,  *.ic't  Court  (in  this  case)  could  decree  that  the  State 
must  take  affirmative  acuon  to  prevent  the  continuance  of  an  identical  situation. 

NEW  RIGHTS,  DITTIES 

Clearly,  the  District  Court  has  stated  an  entirely  new  constitutional  impera- 
tive made  up  out  of  whole  cloth  and  unsupported  by  any  decision  of  the  Supreme 
Court  of  this  Court.  The  District  Court  has  decreed  that  a  viable  racial  mix 
throughout  a  metropolitan  area,  which  mix  will  sustain  an  overall  racial 
slabilization  and  cause  a  school  system  to  "prosper,"  is  the  new  constitutional 
nim.  Under  this  new  rule,  the  target  of  the  school  desegregation  cases  from 
11)54  through  1971  (the  dual  school  system)  is  overlooked  and  the  remedy  com- 
manded by  all  the  school  desegregation  cases  from  1D54  through  1071  (the 
di^iua.itling  of  the  dual  school  system)  is  ignored.  In  their  place  racial  balance, 
as  far  as  it  can  be  achieved  without  any  reference  to  l>olitlcal  subdivision  lines 
or  school  division  structures,  is  now  decreed. 

There  is  nothing  in  the  Fourteenth  Amendment  or  any  decision  of  the  Supreme 
Court  or  this  Court  which  says  that  a  school  district  which  has  established  a 
unitary  system  in  which  blacks  are  in  the  majority  roust,  if  by  chance  it  happens 
to  be  contiguous  to  a  unitary  school  system  in  which  whites  are  in  the  majority, 
take  action  to  combine  itself  with  the  contiguous  school  district  for  the  purpose 
of  thinning  out  its  majority  black  school  population  and  subordinating  it  to  a 
niajoiity  white  school  population  so  that  the  combined  school  system  will  con- 
tain a  viable  racial  mix. 

Surely,  every  member  of  this  Court  well  knows  that  there  is  nothing  in  the 
Fourteenth  Amendment  which  forbids  blacks  to  be  in  the  majority  in  any 
school  divi.<;ion.  The  concept  that  the  integration  of  any  school  divi.^ion  in 
which  blacks  predominate  over  whites  necessitates  further  desegregation  to 
insure  that  whites  predominate  over  blacks  (has  been)  expressly  and 
resoundingly  rejected  in  this  Court's  decisions. 

<Xor.  has  this  Court,  in  any  of  its  decisions.  eVi  so  much  as  intimated  that  it 
was  constitutionally  inipermis.sible  for  a  majority  black  unitary  school  system, 
drawn  along  political  subdivision  lines,  to  co-exist  side  by  side  with  a  ma- 
jority white  unitary  school  system,  and  that  in  such  situations  the  Constitu- 
tion requires  those  systems  to  be  merged  to  create  a  white  majority  in  each 
.school  in  (he  consolidated  system.  If  that  is  t«e  law  (the  District  Court  so  held), 
what  are  the  Constitutional  implications  with  respect  to  the  political  subdi- 
visions which  exist  on  the  r^eriphery  of  Chesterfield  and  Henrico  counties  and 
which  will  continue  to  exist  on  the  perimeter  of  the  new  consolidated  school 
divisioii.  which  the  District  Court  projects  will  have  a  racial  ratio  of  65  per 
cent  white  and  (55  l)er  black?  Under  the  ''perception  theory*'  stated  by  the  plain- 
tiff'** expert  witnesses  and  adopted  by  the  District  Court,  the  consolidated  system 
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will  be  perceived  as  a  white  system.  This,  even  the  plaintiffs'  expert  adrrit  On 
„  .««? ^'""^""Oated  system  there  will  exist  at  le^st  four  predoS 
naiitly  black  systems:.  Petersburg,  Charles  City,  New  Kent,  and  AinelhT  'Sha 
■;:^n"tW  .  J^';«1«'"i«a"t'J'  black  unitary  ihoorsySs  wUl  b^ ?  edomi! 

iSr  "  '  plaintiffs'  experts,  be  percdvcd  as 

•  J'  tl'e  Riohmond  black  oohool  child  has  a  constitutional  right  to  be  brackPtert 
into  a  20  per  cent  to  40  per  cent  minority  ratio  (1)  in  order  to  be  thrbSK 
h  ,.rH'l'f    fi^"^^«'^"^,''  ""'^  <2)  in  order  for  the  city  in  which  he  llves  ^o 
Wld  who  l  ifiL^J  r:'™"  ^-tabilizatlon,  then,  unless  the  Richmond  Iciuw 

blld  who  IS  black  has  a  superior  consiitiitional  right  to  the  black  schoo.  I'hiui 
n  Petersburg.  New  Kent.  Charles  City,  and  Amelia,  the  black  sdwolchi  U^^ 
ti  ose  systems  also  has  that  right.  Vindication  of  that  right,  if  such  rigiu^^^^^ 

T'"""""""  of  portions  of  Henric-o  wi  h  Slef  City  and 
Am^il^  ciu^nTy       "  ^^'^^'"^'^^^  ^'"h  the  City  of  Petersburg  aSd 

f  hJ!''';"» 'f  ? ""'^  "'^  ""'-^  "'^y  1"  ^^■I'lcl'  "'e  newly  created  rights  of 
thes  latter  chiiaren  tan  be  vindicated,  tlie  05^  ratio  of  white  to  black  envis- 
im  ed  by  the  DIstnct  Court  for  the  metropolitan  aiea  vanishes  as  the  white 

h.nit't^^nnPT'.""'  P"?"'^''  """^  Chesterfield  a.e  added  to  ^  other  maj^r  tv 
•)lqck  school  divisions.  Indeed  a  motion  is  even  now  pendlne  before  thfTerhi^;! 
HoMrd  of  the  Ciiy  of  Petersburg  to  require  it  to  iSJ^  a  suit  to  con^^^^^^^ 
hX  Js^'n^  f «  school  system  with  the  majority  white  sch<^I  systeri'n  <^loni  • 
?„.v,H  V  "^^'.?*'i",?J,'^  ^^.^  maJo'lty  white  school  system  of  CheSeld 
u^ilLL  ni'^  Ettrick  Magisterial  Dl.strict.  The  motion  is  currently  tabled  but 
I  existeiioe  suggests  the  question  of  the  nature  of  the  constitutional  riehts  of 
theblackchilrtrenof  the  City  of  Petersburg.  ""»m.uuonai  rigiits  of 

If  a  majority  black  status  is  a  violation  of  the  constitutional  riehts  nf  tho. 
Richmond  school  children  because  of  Virginia's  past  Wstor?  of  de  Jnr^  seweJi 
Hon,  then  the  children  of  Petersburg  are  also  children  whosTe^nstftutl^^al  ffi 
are  be  ng  violated.  If  their  rights  are  indeed  being  violated,  are  they  ^t  at  if  ast 
as  entitled  to  have  their  ronstitutional  rights  vindicated  as  are  tiie  children  in 
Richmond?  It  is  no  answer  to  the  question  to  state  that  the  District  Court^ 
have  to  do  the  best  it  can  when  that  situation  arises.  The  situa  ion  iL^lf 
cflL^n'n  li'*«'«''"'fr'  Individual  constitutional  right  claimed  Tth^s 

?hfl?'w^.*l  -Sh  "^^a"'^  constitutional  duty  of  school  authorities  to  vlndl^te 

^'-  Pettigre.v  admitted,  is  to  set  in  motion  a  domfno 
w^Ue.  continue  until  all  school  systems  in  the  State  are  majority 

Again,  if  such  is  the  law  (and  the  District  Court  so  lield),  it  necessarilv  fol- 
yllli^^X^^lT  '^:J,r^r  'i'TV^         taPle-iented.  some "laMldren " 
1  blnck  children  in  Uie  State  < 

hiorrTf.  i~'  f>'  "^S^^J"  "'^"•^  "  majority  white  school.  Manltestlv  the 
black  child  m  Greensville  County  ha.-?  no  such  rieht  or  if  he  dnt^  \tnnl!r  \t  vl 
judicially  vindicated  because  Greensville  County  (whether  EmSl  IsSd^ 
iorkv  SU'h"^f  ma  jority  ..lack  school  syste^m^and  is  bounded  bylhSe^ma- 
jor  ty  black  school  systems  Therefore,  there  is  simply  no  way  in  which  its  hinrtr 

'Xra  ^^X'^ZTj^rr     "  T^"^'^  ^"'^  JcJSorilow  7^^o  U  s 
.      ^  .         Judicial  approv  1  to  the  notion  that  majority  black  school" 

XUtXCa'fl."'  '""'"'"y  PrJriie'majoriS 

Despite  the  fact  that  the  right  which  the  District  Court  now  orders  vindicated 
is  a  new  creat  on,  the  Court  condemns  the  State  Boafd  and  the  sChooTSs  and 

UereA^^T  V^^^^fJiV'^  '"'""^  ^  '^^^'^^  whifno  oftlrco^/thas 
heretofore  seen.  The  (District)  Court  painstnklnfe-iy  searches  their  minutes 
across  the  years  for  references  to  "white"  and  "black"  andX  actlonrth^n  leral 
but  since  outlawed,  with  which  to  indict  them  in  its  opiraon 
...  Of  course,  this  Court  has  never  fallen  into  the  error  of  accordlne  racial 

?nXu^Tfl'''"'ltn-  Court  has  never  pwfessed  anyS  -fnWe  d! 
ing  fidelity  to  the  arithmetic  of  race"  as  to  sngge-U  that  a  black  rhfJrt  «  «^l..vl 
tutionally  entitled  to  be  arithmetically  maintZS  in  al^orify  p,^Vtion  n*^^^^^^ 
Th?«  n'"'^*^'  «'"°«"°"?!  ^^f^  which  certain  social  psychoid" w  for  STdi 
This  Court  has  never  held  that  this  status  is  a  co^istitutional  right  whWi  sweora 

silhtt"^  u^'^'^  k.  d'^'s'""         establish^  a^ng  po  t^at 

subdivision  lines  without  racial  purpose.  pomicai 
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NO  jrpICIAL  staSdauds 

The  essence  of  the  new  constitutionni  obligation  imposed  l)y  the  District  Court 
is  the  duty  upon  school  autliorities  to  achieve  something?  called  a  'viable  racial 
mix"  throughout  something  defined  as  a  metropolitan  area  "bi-racial"  school 
community.  This  duty  is  a  correlative  of  the  newly  decreed  constitutional  right 
of  black  children  to  attend  pul)li.?  schools  in  which  white  children  predominate. 
If  this  Court  is  now  prepared  to  confirm  a  constitutional  right  for  a  black 
child  always  to  attend  a  school  in  which  exists  a  white  majority  (or  stated  in 
the  terms  of  the  City's  witnesses,  a  school  which  is  not  constitutionallv  deficient 
because  of  a  black  majority),  the  area  in  which  this  right  is  to  l>e  applied  must  be 
determinable  through  the  application  of  inteUigible  judicial  standards. 

No  judicial  standard  is  articulated  by  the  District  Court  to  delimit  the  bi-racial 
community.  In  this  case,  this  community  embraces  the  three  political  subdivi- 
.sions  of  Richmond.  Henrico,  and  Chesterfield  only,  and  the  racial  percentage  re- 
quired to  be  achieved  by  implementation  of  the  District  Court's  plan  is  the  racial 
percentage  which  exists  in  those  three  political  subdivisions  alone.  Specifically, 
it  is  uncontroverted  in  this  record  that  there  are  certain  schools  in  the  .separate 
political  subdivision  (and  separate  school  division)  of  Hanover  Countv,  the 
border  of  which  is  only  three  and  one-half  miles  from  the  city  limits  of  the  City 
of  Richmond,  each  of  which  schools  is  closer  to  the  Richmond  schools  than  are  a 
number  of  schools  in  Henrico  and  Chesterfield.  However,  the  bi  racial  commu- 
nity here  involved  is  determined  entirely  and  arbitrarily  by  excluding  Hanover 
County  and  includinsrall  of  Henrico  and  Chesterfield. 

By  what  conceivable  judicial  standard  can  such  action  be  justified? 

Included  within  the  alleged  bi-racial  community  are  large  square  mile  areas  of 
eastern  Henrico  County  comprised  of  farm  lands,  dairly  lands,  and  woodlands, 
and  also  included  in  the  alleged  bi-racial  community  are  hundreds  of  square 
mites  of  veritable  rain  forests  in  southern  Chesterfield  County.  Roth  of  these 
areas  are  I<»ss  densely  populated  and  farther  removed  from  the  City  than  is  the 
"bedroom  community**  of  Hanover  County.  Since  the  trial  judge  well  realized 
that  once  he  departed  from  the  political  subdivision  lines  of  Chesterfield  and 
Henrico  he  was  lost,  he  included  these  areas  of  Chesterfield  and  Henrico.  In  so 
doing,  he  fell  back  upon  political  subdivision  lines,  although  he  had  declared  po- 
litical boundaries  to  bo  "unrelated  to  any  administrative  or  educational  needs." 
The  racial  ratio  constituting  the  viable  racial  mix  is  thus  established  l)v  the 
political  subdivision  lines  arbitrarily  selected  by  the  District  Court  in  delineat- 
ing the  bi-racial  community. 

Ry  arl)itrarily  limiting  the  bi-racial  community  to  the  three  juri.sdictfons  cur- 
rently before  it  the  District  Court  has  fixed  the  racial  percentage  f\t  70-30.  per- 
mitting only  a  10  per  cent  deviation  on  either  side  of  the  ratio.  If  the  lines  are 
extended  (and  we  have  no  judicial  standard  to  determine  that  they  should  not 
l>e).  additional  counties  would  be  brought  in  which  would  change  tlie  racial  ratio 
of  the  bi-racial  community. 

HACTAL  R.\TIOS 

Clearly,  if  racial  ratios  are  to  be  judicially  embedded  in  constitutional  law, 
there  mu.st  be  some  judicial  standard  which  can  l>e  uniformly  applie<l  to  deter- 
mine what  those  ratios  should  be.  In  every  crse  (decided  by  the  Supreme  Court 
from  1054  to  1071).  the  racial  ratio  to  be  utilize<l  as  the  starting  point  for  dis- 
mantling dunl  .school  systems  has  been  ascertaine<l  with  reference  to  individual 
school  divisions.  If  individual  school  divisions  are  now  to  be  disregarded  for  that 
pnrjwse.  some  other  ascertainable  st^indard  must  be  applied,  for  if  neither  the 
required  ratio  nor  the  ai)plical)le  territory  are  known,  school  authorities  have  no 
start.insr  point  to  begin  the  task  of  restructuring  ochool  systems  to  meet  the  newly 
decreed  constitutional  right. 

Tlie  District  CJourt  has  properly  concluded  that  attainment  of  a  unitary  .status 
*'will  not  in«iiiate  a  school  division  from  judicial  supervision  to  prevent  frustra- 
tion of  the  accomjilishment"  Launching  from  that  sound  base,  however,  it  pre- 
dict<J  "frustration."  forgets  "State  action"  and  ignores  the  Charlotte  case. 

Alterntiou  of  the  racial  composition  of  the  unitary  school  system  now  in  opera- 
tion in  the  City  of  Richmond  under  Plan  III  can  ome  about  only  in  two  wa  /S" 
(1)  people  exercise  their  constitutional  right  to  move  from  one  place  to  anothfeiT 
in  this  country  :  or  (2)  people  exercise  t>ieir  con.<tiitutJoual  right  to  remove  their 
children  from  the  public  school  system  and  send  them  to  private  schools.  If  a  pc- 
son  exercises  either  of  these  constitutionally  protected  liberties,  he  will  neces- 
sarily affect  the  racial  composition  of  the  plan  now  in  operation  or  the  plan  no\f 
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imdor  considoration.  Neither  of  these  events  is  subject  to  supervision  by  a  Fed- 
eral court  to  prevent  "frustration"  of  a  plan,  nor  does  either  enlarge  the  rights  of 
black  children  who  may  remain  in  the  city. 

As  long  as  the  Bill  of  Rights  remains  in  the  Constitution  of  the  United  States, 
citizens  of  the  three  iwlitical  subdivisions  here  involved  will  have  an  absolutely 
unfctterea,  Fed  orally- protected  constitutional  liberty  to  move  where  tliey  please. 

.  .  Such  citizens  will  also  have  a  right  to  send  their  children  to  private  schools 
and  shun  the  publio  school  system  entirely.  No  Di.strict  judge  is  permitte<l  by  the 
Constitution  of  the  United  States  to  view  either  of  these  exercises  of  constitu- 
tional rights  as  offensive  to  the  Constitution,  or  as  endowing  him  with  the  power 
to  pursue  those  who  move  or  those  who  send  their  children  to  private  schools  and 
bring  those  children  back  into  the  public  school  system  of  any  political  subdivi- 
sion for  the  purpose  of  achieving  some  sort  of  racial  balance. 

In  short,  even  if  the  unitary  system  now  operating  in  the  City  of  Richmond  is 
.•someday  "fnistrated"  because  of  the  exercise  by  citizens  of  their  constitutional 
rights,  no  cause  for  Federal  intervention  will  arise.  Surely,  such  inten'ention 
based  upon  anticipated  "fnistration"  is  improper. 

Thus,  it  is  clear  that  a  constitutional  right  predicated  on  racial  quotas  will  be 
illusory  and  cannot  be  sure  of  judicial  vindication.  On  the  other  hand,  if  the 
•constant  theme  and  thnist  of  every  holding  from  1054  to  date"  is  followe<l— i.e., 
that  school  systems  operate  just  schools  (not  schools  for  whites,  and  schools  for 
blacks ;  not  schools  for  70-80  per  cent  white  or  schools  for  20-40  per  cent  black, 
but  just  schools),  the  constitutional  rights  of  all  blacks  and  whites  alike,  will  be 
vindicated. 

MEANINO  OF  CHARLOTTE 

The  plaintiff  class  in  this  case  is  composed  of  black  school  children  of  the  City 
of  Richmond.  Their  constitutional  right,  as  has  been  made  clear  hv  the  most 
recent  decisions  of  the  Supreme  Court,  is  the  right  to  attend  schools  in  a  unitary 
school  system.  That  right  the  plaintiffs  now  enjoy,  and  we  have  the  District 
Court's  word  for  that.  In  this  situation,  we  may  ask  what  decision  of  the  Su- 
preme Court  or  this  Court  has  ever  commanded,  indeed  even  warned,  the  Chester- 
field or  Henrico  County  school  boards  that  they  were  required  to  merge  their 
schools  with  those  of  Richmond  in  order  to  conform  to  their  constitutional 
obligation? 

In  what  year,  and  under  what  decision  of  the  Tupreme  Court  or  this  Court, 
did  it  become  the  obligation  of  the  Stnte  Board  to  Ascertain  the  racinl  composi- 
tion of  Uie  various  separate  ;chool  divisions  in  Virginia,  and  then  take  action 
to  merge  those  school  divisions  which  were  majority  black  with  other  school 
divisions  which  were  majority  white  to  insure  that  whites  would  predominate 
in  every  school  in  each  consolidated  division?  in  what  vear,  and  under  what 
decision  of  the  Supreme  Court  or  this  Court,  did  it  become  the  duty  of  the 
State  Board  to  adopt  a«  a  constitutional  Imperative  the  suggestion  that  a  majority 
black  school  system  cannot  l:-  made  to  work  in  America,  and  take  action  to  Insure 
that  no  predominantly  black  school  system  would  exist  In  the  Commonwealth 
of  Virginia?  In  what  year,  and  under  what  declshm  of  the  Supreme  Court  or 
this  Court,  did  It  become  the  duty  of  the  State  Board  (1)  to  assume  that  the 
percentage  segregation  theories  of  Dr.  Pettigrew  had  been  enshrined  in  the 
fourteenth  Amendment  as  indispensable  to  equal  educational  opportunltv,  and 
(2)  to  realize  that  this  pK'ced  upon  It  the  affirmative  obligation  to  establish, 
wherever  possible,  school  systems  In  which  blacks  would  be  subordinated  to 
whites  In  at  least  a  60-40  per  cent  ratio? 

We  s'ubmlt  that  no  decision  of  the  Supreme  Court  or  this  Court  l:as  ever  In- 
tlmnted  that  the  right  of  black  children  In  any  school  svstem  Is  the  right  to 
attend  schools  which  have  a  "viable  racial  mix,"  or  the  right  to  attend  .schools 
in  which  the  mixture  Is  constantly  adjusted  so  that  the  school  svstem  will 
prosper,  or  the  right  to  attend  schools  in  which  there  shall  be  ^'meaningful 
st^bffitio^^^^^^  ^  ^^^^"^  schools  In  which  there  will  be  an  ^'overall 

In  short,  there  Is  simply  no  decision  of  this  Court  or  any  other  court,  which 
proclaims  that  black  plaintiffs  are,  wherever  possible,  entitled  to  be  placed  In 
minority  .situations  so  that  they  may  rec^elve  the  «uppo.sed  educational  benefits  of 
ns.soelatlng  with  a  majority  of  their  white  peers  and  where,  according  to  some 
educational  theorists,  their  educational  advancement  will  be  enhanced.  Indeed, 

^  ^'^"x^!^  rcsfsted  the  white  majority  racial  quota  plan  now  lmi)o.<^ed 

by  the  District  Court,  how  long  would  It  take  this  Court  to  reverse  this  dec'slon 
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and  emphatically  reject  each  and  every  conclusion  which  purports  to  underpin 

Let  lis  view  the  matter  from  another  perspective.  Assume  that  a  unitary  system 
has  been  established  in  Henrico  and  that  the  system  is  W)  i)Cr  cent  white  and  10 
per  cent  black.  Assume,  further,  that  suit  is  instituted  by  the  white  parents  of 
Henrico  to  force  the  county  school  board  to  merge  the  county  school  system  wita 
the  contiguous  70  per  cent  black  school  system  of  Richmond  for  the  purpose  of  in- 
creasing the  percentage  of  black  children  in  the  Henrico  schools  to  20-40  ver  cent, 
so  that  the  white  children  of  Henrico  could  have  the  benefit  of  "meaningful 
integration,'*  If  the  Richmond  School  Board  resisted  this  effort  upon  the  ground 
that  it  had  established  a  unitary  school  system  pursuant  to  a  decision  of  the 
District  Court,  affirmed  by  this  Court  on  appeal,  and  that,  under  the  Supreme 
Court/s  ruling  in  Charlotte,  it  could  not  be  required  to  alter  its  system  to  achieve 
an.v  sort  of  racial  balance  in  the  county,  could  such  a  suit  by  Henrico  citizens 
possibly  prevail?  We  submit  that  it  could  not,  and  that  the  reasons  for  the 
failure  of  such  a  suit  are  obvious.  Having  established  a  unitary  system  within 
its  school  division,  the  Richmond  School  Board  has  fully  discharged  its  <)bligati<m 
under  the  Fourteenth  Amendment  and  cannot  be  forced  to  disrupt  its  unitary 
svsteni  to  achieve  any  sort  of  racial  quotas  in  the  county.  In  tliis  case,  the 
fact  that  Richmond  is  quite  willing  to  disrupt  its  school  system,  even  though 
unitary  in  nature,  for  the  purpose  of  diluting  its  black  student  i)opulation,  does 
not  for  one  minute  change  the  natural  of  the  constitutional  right  involved  or  the 
power  of  the  District  Court, 

DISMANTLE  SYSTEM' 

Clearly,  the  concepts  of  meaningful  integration,  viable  rjicial  mix,  and  overall 
racial  stabilization  are  not  judically  recognized  concepts.  From  1954  through 
1971,  no  decision  of  the  Supreme  Court  has  made  even  tangentical  reference  to 
such  terras — nor  even  i)un>orted  to  deal  with  such  concepts.  On  the  contrary,  these 
term  embody  concepts  of  "sociology  and  eilucational  theory,*'  and  are  without 
shadow  of  decision  support.  It  is  the  dismantling  of  the  dual  school  system  and 
the  creation  of  the  unitary  system,  not  the  achievement  of  "meaningful  integra- 
tion" or  "viable  racial  mix**  or  "overall  stabilization,**  that  is  the  thrust  of  the 
Supreme  Court*s  ruling  in  the  Brown  case  (1054),  and  every  decioion  rendered 
since  Brown, 

Nor  is  there  any  substance  to  the  suggestion  that  it  is  futile  to  establish  a 
unitary  school  system  and  have  that  system  resegregate.  The  establishment  of  a 
unitary  system  fully  vindicates  the  constitutional  right  defined  in  Brown  and 
confirmed  in  the  Charlotte  ruling.  The  latter  decision  has  made  it  perfectly  clear 
that  this  is  so. 

It  is;  manifest  from  prior  decisions  of  the  District  Court,  that  a  unitary  system 
in  sense  of  the  Supreme  Court*s  decisions  ,  ,  ,  has  been  established  in  the 
City  of  Richmond,  and  that  the  school  authorities  of  the  City  of  Richmond  have 
achieved  full  compliance  with  the  Supreme  Court*s  decision  in  Brown  I,  Equally 
clear  is  it  that  there  is  no  constitutional  requirement  that  the  unitary  system, 
once  established,  must  remain  stable.  Indeed,  ,  ,  the  Supreme  Court  has  pre- 
dicted that  it  will  not  do  so.  The  suggestion  that  a  unitary  school  system  in  which 
blacks  predominate  must  be  dismantled  and  consolidated  with  other  unitary  sys- 
tems in  which  whites  predominate  to  produce  meaningful  integration  or  a  stable 
school  system  is  utterly  without  constitutional  foundation.  There  is  no  con- 
stitutional jnandate  to  dismantle  the  unitary  school  system, 

Mrs.  KiLVEHENBUEHL.  At  this  point  I  want  to  aj^ologize  for  any 
disruption  caused  by  spontaneous  gasps  by  Cliesterheld  i^esidentf  on 
February  20.  A  member  of  your  committee  said  he  had  never  heard 
of  any  judge  ordering  a  racial  ratio.  We  gasped  because  we  had  sat 
througli  weeks  of  testimony  and  busing  plans  showing  just  this. 

In  this  brief  which  was  argued  by  Mr.  Phillip  B.  Kiirland,  the 
University  of  Chicago  law  professor,  it  cites  testimony  given  in  the 
district  court  indicating  that  racial  ratios  were  repeatedly  used  as  the 
basis  in  the  busing  plan  offered.  The  judge  of  the  district  court  ordered 
such  adoption. 
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In  my  opinion,  even  if  the  Fourth  Circut  Court  of  Appeals  reverses 
the  district  court  in  our  case,  there  \Yill  be  filed  case  after  case  in  other 
areas  with  subsequent  financial  burden  on  local  governments. 

We  feel  that  forced  busing  is  an  insatiable  monster.  It  starts  in  a 
city,  tlicn  engulfs  the  adjoining  counties  and  will  finally  engulf  States 
unless  we  get  a  constitutional  amendment. 

I  speak  foi-  myself  but  know  that  I  reflect  the  views  of  my  neighbors 
in  this  room  when  I  say  I  do  not  know  what  the  final  s-ilution  is  to  this 
problem.  I  will  give  of  my  time.  I  will  give  financially  but  I  will  not 
sacrifice  my  most  pi-ecious  possession,  my  eight-year  old  son. 

.Thank  you. 

Chairman  Brooks.  Thank  you. 
I  had  one  question. 

Do  I  undei-stand  that  you  are  opposed  to  the  moratorium  legislation 
and  favor  the  constitutional  amendment? 

Mj-s.  KRAKiiENBitKUL.  We  fear  the  moratorium,  and  T  have  no  legal 
things  to  back  this  up,  but  we  fear  this  because  we  think  that  it  will 
probably  instill  a  false  feeling  of  security  in  people  and  now  that  the 
American  public  and  mothers  are  up  in  M  ins,  we  do  not  want  anything 
to  detract  from  this  movement. 

Cliaii-man  Brooks.  Thank  you  very  much. 

Mr.  Mikva. 

Mr.  Mikva.  I  was  interested  in  your  comments  about  the  constitu- 
tional amendment.  You  have  directed  your  concern  to  the  situation  in 
Richmond  involving  coui*t-ordered  busing.  I  understand  your  concern 
but  in  my  town  in  Evanston  the  school  board  on  its  own  decided  on 
the  desi^fifregation  plan  which  includes  busing,  not  pursuant  to  any 
court  order.  It  has  been  a  hot  political  controversial  issue.  A  coup'  a  of 
llie  .school  board  memhei-s  have  lost  their  seats  and  the  superinter  acT;>. 
is  no  \ougov  with  us.  It  was  decided  at  the  local  school  district  kvrl 
and  most  of  the  pai-ents  in  Evanston  now  are  satisfied  with  th;^ 
decision. 

Do  you  suggest  that  all  assignment  laws  ought  to  be  constitutioiial 
matters  ? 

Mrs.  IvRAKiiENUTTEtiL.  I  think  parents,  any  child,  any  resident  of  the 
United  States  ought  to  have  the  fi*ee4om  to  go  from  State  to  State, 
county  to  county,  city  to  city,  or  school  to  school. 

Mr.  Mikva.  If  I  want  to'go  to  school  in  Virginia,  I  should  be  free  to 
go  there  even  if  I  live  in  Illinois. 

Mi's.  KRAKHENnUEHL.  By  all  means. 

Mr.  Mikva.  And  I  should  not  liave  to  pay  for  it  ? 

Mrs.  KiuKiiEXRrEUL.  By  all  means,  no. 

Mr.  Mikva.  That  would  ci^eate  problems. 

Mi-s.  Krakhekbuehl.  No  more  tlian  the  busin^r  problems. 

Mr.  Mikva.  Are  you  aware  that  prior  to  the  busing  issue,  this  was 
not  the  rule  by  which  school  systems  functioned.  One  could  go  to  any 
scliool  one  wanted  to. 

Mrs.  Kraehenbuehl.  Because  of  the  financial  situation  but  I  think 
our  couiixs  in  California,  and  1  am  not  going  to  compete  with  you  on 
the  legal  thing— I  am  not  that  equipped,  but  in  California  theVouits 
liave  niled  that  kind  of  financial  suppoit  of  the  schools  is  not 
constitutional. 
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I  think  in  the  comiufi:  yoai-s  and  we  will  see  it  in  this  room,  in  the 
coming  years  there  will  be  complete  U.S.  financial  support  of  the 
schools.  • 

Mr.  MiKVA.  The  only  thinfir  that  I  find  curious  is  that  ior  several 
hundred  years  now  we  have  been  operating  under  a  contrary  system 
and  no  one  complained  about  it  I  could  not  go  to  any  school  1  wanted 
to  when  I  grew  up.  I  was  made  to  go  to  school  where  the  school  board 
assigned  me. 

Mi-s.  KRAKHENBUEHt.  Did  this  make  it  right,  sir  ? 

Mr.  MiKVA.  What  I  am  saying  is  that  system  existed  for  many  years 
and  busing  existed  for  many  years. 

Mrs.  KuAEiiKNBUEHL,  fiu'siug  as  a  mode  of  transportation  only, 
though. 

Mr.  MiKVA.  My  only  point  is  that  when  did  it  become  a  constitutional 
right  to  go  to  any  school  you  would  like  ? 

Mrs.  IvRAEHKXBrjEHL.  I  tliiuk  now,  this  goes  'way,  'way  back,  and  this 
is  what  1  stand  up  and  tell  my  neighbors^  I  think  this  is  much  greater 
than  lust  assignment  to  a  school.  I,  personally,  as  well  as  my  neighl)oi"S, 
have  become  much  more  interested  in  how  our  laws  are  made.  I  think 
we  are  becoming  more  knowledgeable  about  what  is  happening. 

For  many  years  many  of  the  parents  sat  at  home  and  if  their  child 
went  off  to  schooL  they  left  it  in  the  hands  of  the  principal  or  te^icher. 
I  think  we  are  becoming  more  knowledgeable  of  all  facts  of  life. 

Mr.  MiKVA.  If  that  is  true,  that  is  an  extra  plus  of  Brown  v.  Board 
of  Education  that  we  did  not  know  about. 

Mrs.  ICrakhenbuehu  Believe  me,  we  have  all  .said  this  time  and  time 
agam,  that  if  we  do  anything,  we  must  turn  this  thing  around.  It  has 
gone  too  far  the  other  way.  If  we  do,  we  will  all  come  out  better 
Americans. 

Chairman  Brooks,  Thank  you.  We  appreciate  your  fine  statement 
and  appreciate  your  being  here. 

The  next  witness  is  Dr.  Hector  P.  Garcia  and  you  are  accompanied 
hv  James  De  Anda,  American  GI  Foruni  of  the  United  States,  Corpus 
Chnsti,Tex.  .... 

Dr.  Garcia  i.s  a  distinguished  American  of  Mexican  origin  and  is  a 
well-laiown  man  in  Corpus  Christi.  He  is  a  former  m.^mher  of  the  U.S. 
Commission  on  Ci^  il  Riehts  and  is  int^re,sted  in  freedom  for  all  poonle. 

Dr.  Garcia,  we  are  delighted  to  have  you  here.  We  would  appreciate 
and  would  accept  for  the  record,  your  entire  statement  and  hope  vou 
epitomize  the  ma  jor  aspects  of  it. 

(The  prepared!  statement  is  at  p.  lolo.) 

STATEMENT  OF  HPICTOR  P.  GARCIA,  M.Dm  ACCOMPANIED  BY  JAMES 
BeANDA,  AMERICAN  GJ.  FORUM  OF  THE  TTNITED  STATES, 
CORPUS  CHRISTI,  TEX. 

Dr.G  MiriA.  Thank  vou.  Concressman  Brooks. 

Afr.  Chairman,  I  am  very  pleased  to  see  my  former  boss  fit  the 
Justice  Goldberg,  with  whom  I  have  had' the  honor  of  serving  as 
one  of  you  r  ambassadors. 

Since  my  return  from  World  War  IT  up  to  the  present  time  T  have 
«P^^^'  25  years  in  trying  to  achieve  and  to  expect  unendini?,  never 
found  quality  education''  for  Mexican- American  people  who  reside 
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in  the  Southwest  United  StJit<'S.  I  am  here  todav  in  op]K)sition  to  the 
two  pi-oposals  that  have  alrer.dy  been  talked  about  bec^ase  the  edu- 
cational system  of  Texjis  and  the  Soutliwest  United  Stu^'»s  lias  failed 
miserably  in  giving  the  Mexican-American  child  even  a  *'fair  degree" 
of  education. 

I  am  here  to  ask  you  members  of  the  Judiciary  Committee  to  study 
the  sad  plight  and  terrible  denial  of  educational  opportunities  to 
Mexican-Americans  and  to  the  blacks. 

I  am  convinced  that  in  the  halls  of  Congress  tliere  would  be  few 
if  any  Congrressmen  who  would  not  be  shown  that  the  Mexican- 
Amenci».n  child  today  is  still  being  treated  like  a  "colonial  child"  in- 
stead of  like  an  American  citizen. 

All  I  am  asking  is  that  after  you  study  our  reports  and  exhibits  that 
I  have  left  with  you,  you  will  Vote  against  the  two  i>roposals, 

I  am  here  as  a  man  with  25  years  of  involvement  in  the  fight  against 
the  segregation  and  abuse  of  the  Mexican-American  child  in  the  public 
schools  .system. 

In  1948,  the  Mexican- American  children  in  Texas  filed  and  won  the 
Minerva  Delgado  v.  Bastrop  School  case.  Since  1948  until  now  I  have 
felt  the  f lustration  and  sunering  of  Mexican-American  children  who 
are  still  today  receiving  unequal  and  inferior  education  not  only  in 
Texas  but  the  Southwest  United  States  also !  - 

We  have  made  progress,  it  is  true,  but  the  little  progress  that  wo 
have  had  today  has  been  tli  rough  the  Federal  courts  of  our  country. 

The  Federal  courts  with  the  help  of  the  U.S.  Congress  is  responsible 
so  that  today  we  still  have  a  small  degree  of  faith  and  hop^  that 
eventually  perhaps  in  50  years  or  more  we  Mexican-Americans  will 
be  able  to  achieve  some  degree  of  quality  in  education. 

If  Congress  passes  these  two  piec<>s  of  legislation,  the  Mexican- 
American  child  is  forever  destined  to  achieve  at  the  most  a  functional, 
illiterate  level ! 

Members  of  this  committee  aud  Congress,  you  must  not  be  threatened 
or  stamped  by  racists  into  denving  us  this  hope. 

I  am  well  acquainted  with  tlie  constitutions  of  Texas  and  the  United 
States.  I  ain  well  acquain^^ed  with  all  of  the  Civil  Rights  acts,  sincx^  I 
served  on  the  U.S.  Commission  on  Civil  Rights  as  the  first  Mexican- 
American  ever  to  serve  as  a  commissioner. 

I  know  title  IV  by  heart  because  we  have  worked  it.  We  have  filed 
over  200  complaints  against  the  school  districts  in  the  United  States 
in  the  last  25  years. 

But  even  today,  we  arc  still  abused,  segi-egated,  and  treated  as 
inferiors.  We  have  heard  witnesses  speak  about  the  neighborhood  con- 
cept and  about  free  choice,  "equal  but  separate"  schools.  I  know  all 
about  that,  too,  since  all  and  each  one  of  them  has  been  used  for  the 
purpose  of  giving  us  an  inferior  education. 

We  are  talking  about  "busing",  forced  and  otherwise.  Let  me  aasure 
you  that  "busing''  has  always  been  used  against  us  for  the  same 
purpose. 

We  liave  talked  about  "extra  money"  given  by  some  States  to  help 
the  minority  child.  We  have  seen  some  modem  air-conditioned  build- 
ings built  with  tliis  money  turn  out  worse  achievement-level  for 
Mexican- Americnns  than  the  previous  old  buildings. 

^Members  of  Congress,  you  must  understand  the  historical  and 
prejudicial  beginning  of  the  segregation  of  the  Mexican- American 
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child  which  had  his  beginning  in  Texas  in  1836  and  continued  after  it 
became  a  State  in  1845  and  still  exists  today ! 

It  should  be  quite  a  shock  to  Members  of  Con^j^ress  that  after  Texas 
became  a  Republic,  there  was  never  any  legal  or  constitutional  ground 
to  segregate  the  Mexican- American  child.  In  fact,  even  today  there  is 
not  one  '^single  State''  law  or  "one  single  Federal  law"  that  gives  the 
Southwest  States  the  right  to  segregate  the  Mexican-American  chiid; 
but  even  after  136  years  thev  are  still  doing  it. 

Then  how  is  it  possible  tliat  today  the  scgre*ration  carries  on  and  on 
and  on?  In  the  beginning  there  arose  the  philosophy  tliat  Mexican- 
American  people  were  inferior  and  should  be  treated  as  inferior  and 
today  it  is  still  believed  by  many  to  be  so.  Despite*  the  United  States 
and  Texas  constructions  and  tiie  Civil  Rights  acts,  the  Mexican- 
American  child  is  still  the  victim  of  racism,  Jiypocrisy  and  bijrotry. 

I  make  mjj  pi-esentation  here  to  show  how  this  is  possible.  How  the 
only  protection  we  have  is  in  your  hands.  How  Federal  couils  are 
the  only  ones  who  can  help  and,  therefore,  you  can  not  leave  us  to  the 
whims  of  local  boards  who  by  tradition  and  custom,  abetted  by  State 
educational  Imrds,  are  responsible  for  the  sordid  and  terrible  condi- 
tions of  the  Mexican-Amencan  child  and  if  this  legislation  passes,  it 
will  retard  us  again — 100  years ! 

Being  familiar  with  the  Corpus  Christi  schools,  and  Mr.  DeAndra 
here  on  my  right  is  one  of  the  leading  counsels  in  the  Cisneros  case, 
I  will  show  you  the  ways  and  means  and  the  horrible  results  of  the 
educational  system  set  up  to  deny  "quality  education"  to  minority 
students.  I  will  show  you  the  end  result  of  such  a  system  and  also  the 
attitude  of  the  local  scliool  board. 

If  this  legislation  passes,  then  the  horrible  sordid  education  of 
Mexican-Americans  will  become  a  nightmare  to  the  Congress  of  the 
United  Stat(»s  and  it  will  bexpnie  a  destructive  tool  for  complete  total 
devastation  of  the  Mexican-American  child  as  soon  as  he  enters  such 
school  system. 

I  ivfer  you  to  Cisneros  vs.  Corptis  Christi  Independevt  School  Dk- 
frwL  where  Judge  Woodrow  Seals  decreed  that  CCISD  had  been 
guilty  of  violating  the  constitutional  rig:hts  of  Mexican-Americans  by 
clo  jure  and  de  facto  acts  in  pupil  assignment,  teacher  assignment; 
inferior  buildings,  and  so  forth. 

The  myth  or  equal  but  separate  schools  was  again  destroyed  by 
official  findings  of  the  Department  of  Health  of  Texas  when  they  found 
that  three  Mexican- American-black  schools,  which  were  health  hazards 
and  had  over  1,000  pupils,  did  not  have  one  single  faucet  of  hot  run- 
ning wat-er.  Yessir,  not  one  single  faucet  of  hot  nmning  water,  and 
even  the  toilets  could  have  overflowed  into  the  drinking  wat<»r  pipes. 

I  will  leave  these  pictures  of  those  schools  with  you  and  please  do 
not  SCO  them  until  after  dinner. 

A  dozen  more  Corpus  Christi  schools  could  be  added  to  the  list  as 
typical  of  the  Mexican  neighborhood  schools.  Tliis  is  the  "neighbor- 
hood concept"  we  have  had  over  100  years  and  it  still  continues  to  be 
just  an  rbuse. 

We  will  also  sliow  you  in  our  exhibits  what  happened  to  a  fre^>  vol- 
untar\'  transpoitation  ixiquest  made  by  24  children  through  their  par- 
ents. This  free  voluntary  request  which  has  nothing  to  do  with  achiev- 
ing racial  or  ethnic  ratio  or  ethnic  balanc>es  was  proposed  to  the  Corpus 
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Christi  School  Disti  ict,  After  these  24  children  wei-e  asked  to  get  out 
of  an  overcrowded  American-Mexican  school  district,  the  cliildrai 
under  majority  and  minority  rule  traiisfen-ed  to  a  good,  air-condi- 
tioned, modeni,  with  better  curriculum  Anglo  elemenuir}*  Sanders 
school.  The  school  board  said  "no/'  despite  the  fact  tliat  the  wiitten 
iiilo  said  "ves/'  and  despite  the  fact  under  the  same  niles  and  condi- 
tions they  had  given  free  transpoi-tation  to  the  black  students. 

Then  the  poor  parents  went  to  the  city  council  and  city  council 
said  no  to  their  request  for  a  bus  route  to  Sandei-s  school. 

Then  they  went  to  the  Texas  Board  of  Education  wliiclu  inider 
State  statute  laws,  can  give  money  for  busing  for  cliildi'en  who  have 
to  go  a  distance  .)f  over  2  miles  to  their  new  school. 

The  State  said  no.  Finally  the  Nueces  County  Board  of  Poverty 
granted  them  free  transportation.  Because  of  denial  of  equal  protectioii 
under  the  law,  the  U.S.  Depai-tment  of  Justice  also  n»ceivea  a  ivquest 
by  the  same  parents  for  investigation  under  title  IV,  section  407. 
The  Department  of  Justice  had  to  investigate  this  case  under  your 
Civil  Rights  Act  which  you  passed  in  1964.  However,  they  said  "No.'' 

I  do  not  understand  their  weakness  in  reading  since  evidontly  they 
did  not  go  to  segregated  schools  like  we  did.  Certainly  they  did  not  rea^ 
the  Civil  Rights  Act  as  you  wrote  it, 

Ijet  me  point  out  to\you  that  Anglo  childien  were  "bused  vohm- 
tarily"  across  the  Coipiis  Christi  high  bridcre  to  North  Beach  so  they 
would  no  go  to  a  "neighborhood  school"  with  the  blacks  in  their  own 
neighborhood  areas.  The  Army  children  of  the  Laughlin  Air  Base  were 
transferred  by  bus  voluntarily  around  the  San  Feli]i>e  Mexican  School 
District  across  to  the  Del  Rio  School  Disti  ict  so  that  tliey  would  not 
attend  a  ^fexican  school. 

In  the  1971  achievement  tests,  w'e  have  five  high  schools  in  Corpus 
Christi  that  participate  and  we  will  leave  yon  those  charts.  There  are 
two  hiph  schools  that  we  call  Mexican-American-Black  high  schools. 
The  high  school  on  top  is  King  High.  Tlic  ones  on  the  bottom  are 
Moody  and  Miller  High  Schools.  The  Mexican- American  high  schools, 
Moody  and  Miller,  competed  in  the  same  examination  with  throe 
Ancrlo  schools  called  Ray,  Carroll  and  Kinsr. 

Needless  to  say,  ^lexican-American  children  in  this  testing  in  the 
Moody  and  Miller  High  Schools  scored  7  points  lower  in  achievement 
level  than  the  Ancrlo  <vhools  on  n  level  from  1  to 

Gentlemen,  this  is  the  segregated  neighlwrhood  Mexican  high  school 
supposedly  under  a  unitarian  system.  Tlien  how  is  it  possible  to  ex- 
plain the  end  results  in  achievement  tests  given  to  Mexicajti- American 
senior  students  w^o  were  there  and  graduated?  Since  we  are  not  talk- 
ing about  dropouts — how  can  anyone  explain  this  ? 

This  happens  because  we  have  an  inferior  dual  school  system.  In  the 
grade  level  of  11  to  12  on  this  same  chart  of  1  to  3f>  the  ones  who  reached 
the  11  to  12  level  had  only  a  9fli  grade  educational  level  on  graduation. 

We  know  for  a  fact  that  63  and  69  percent  of  the  girls  and  56  and 
63  percent  of  the  boys  of  "Mexican  Miller-Moody  Hig:h  Schools" 
were  graduated  at  that  le\'el.  At  the  very  most  they  received  a  high 
s:hool  diploma  with  a  ninth  grade  educational  level. 

Therefore,  some  of  them  graduated  with  a  fifth  grade  educational 
level.  Then  liow  is  it  possible  that  anyone  can  come  l^fore  you  as  Con- 
cerned Neighbors,  Inc.,  and  tell  you  that  wc  have  an  "equal  but  separate 
system  ?" 
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We  will  leave  these  charts  with  you  and  I  will  not  bother  you  with 

it. 

However,  let  me  tell  you  that  you  talk  about  representative  school 
board.  We  have  here  a  city  map  and  this  will  show  you  that  the  poor 
and  black  have  no  such  representation. 

This  green  line  in  the  middle  would  show  the  dividing  area  of  the 
affluent  south  side  and  on  this  side  the  poor  west  side. 

All  of  the  school  board  members  live  in  the  rich  part  of  the  city. 
There  are  seven  of  them.  There  are  six  Anglos  and  one  Mexjcan 
American.  Before  the  election  there  were  six  Anglos  and  one  Mexican 
American, 

After  election  thc^'e  were  six  .Anglos  and  one  Mexican  American, 
There  are  no  blacks. 

The  "Concerned  Neighbors'*  from  Corpus  Christi  are  the  ones  who 
came  to  talk  about  the  good  neighborhood  schools  for  all.  We  have  here 
an  exhibit  to  show  you  two  of  their  statements  wherein  they  say  we 
will  "boycott  the  schools"  rather  than  obey  the  courts. 

Is  that  terrible?  And  yet  they  say  there  are  good  black  neighborhood 
schools.  I  have  presented  to  you  a  part  of  their  brief  on  intervention 
showing  you  their  "racist  philosophy." 

In  this  Corpus  Christi  case  how  can  anyone  talk  al)out  the  neighbor- 
hood concept  being  so  good?  We  can  go  to  the  final  point  that  they 
talk  al)out,  "that  the  Mexican  Americans  not  being  identified  as  ethnic 
minority  groups." 

In  1954  the  supreme  Court  of  the  United  States  of  America  in  the 
Hernandez  case  in  which  Mr.  DeAnda  was  one  of  the  attorneys,  de- 
creed unanimously  that  the  Mexican  American  was  a  separate  iden- 
tifiable etlinic  minority  class  of  the  Caucasian  race.  Still,  today  the 
Department  of  Justice  wants  to  argue  with  us  that  it  is  not  so,  that 
this  has  not  been  determined. 

The  President  has  asked  you  to  interfere  with  court  decisions.  The 
decisions  that  were  already  rendered.  Yet,  today  the  President  of  the 
United  States  through  the  Department  of  Justice,  is  trying  to  ask  you 
to  interfere  with  decisions  already  taken  by  Federal  courts  in  Austin, 
Corpus  Christi,  and  now  in  Dallas  in  favor  of  Mexican- American 
students.  Why? 

These  I'^epartment  of  Justice  men  are  the  same  men  who  serve  poli- 
tical masters,  not  the  people.  These  Department  of  Juf?tice  men  now 
obstnicting  justice  are  the  same  men  who  could  not  order  the  school 
district  in  Corpus  Christi  to  furnish  "24  poor  children"  free  trans- 
portation. 

Today  the  issue  facing  Congress  is  whether  you  will  pass  legislation 
which  is  being  sponsored  by  some  racisrt;,  selfish  people  who  speak  hy- 
pocritically about  "neighborhood  schools,"  "quality  education,"  "free 
choice"  and  "separate  but  equal  schools.  Do  not  pass  such  legislation. 

On  April  27  the  sale  of  school  bonds  was  halted  bv  order  of  the 
Fifth  Circuit  Court  of  Api^eals  because  although  bonds  pa^^sed,  they 
were  halted  because  there  was  no  movement  at  all  by  the  C.C.I.S.I), 
to  desegregate  schools  according  to  court  order.  Therefore,  Corpus 
Christi,  Tex.,  is  no  different  than  the  entire  Southwest  iu  ihe  denial 
of  jrood  education  for  Mexican- American  children. 

The  U.S.  Commission  on  Civil  Eights  studies  of  Mexican- American 
education  in  the  Southwest  point  out  this  denial  of  opportunity  to 
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educate  the  Mexican- American  child  in  these  three  brochures  that  I 
will  leave  here.  Studies  1, 2  and  3,  and  they  are  attached  to  our  exliibit. 
The  last  one  came  out  only  2  days  ago. 

In  conclusion,  gentlemen,  I  am  hei*e  to  ask  of  you,  to  beg  of  you  not 
to  pass  these  proposals.  Mexican  Americans  still  have  faith  that  they 
will  receive  equal  education  only  when  it  is  ordered  by  the  judiciary. 
These  two  proi)osals  would  obstruct  justice  foriis. 

We  ask  Congress  to  consider  the  plight  of  the  Mexican  American 
child.  After  a  thorough  and  complete  study,  I  feel  certain  tliat  the 
future  of  education  of  the  children  will  be  impaired  by  passage  of  such 
legislation. 

Thank;  you  for  allowing  me  time  to  listen  to  the  plea  for  Mexican 
American  childi*en,  who  could  not  be  here  today  because  they  are  too 
poor  but  had  they  been  here,  you  would  better  understand  them  and 
help  them  and  love  them,  as  I  do. 

Chainnan  BnooKS.  Thank  you.  It  was  a  pleasure  to  see  you  again. 

Mr.  Gakcia.  I  have  left  all  of  these  exhibits  for  you  and  the  pictures. 

Statement  of  Db.  Hector  P.  Garcia,  Founder,  American  G  I  Fobum  of  the 
United  States,  a  National  Mexican  American  Veterans  Family  Organiza- 
tion, Accompanied  by  James  0e  Anda  Esquire 

On  my  return  to  Texas  after  serving  overs^eas  in  World  War  II,  since  that 
time  and  for  the  next  25  years  of  my  life,  I  have  spent  trying  to  achieve  "quality** 
education  for  the  Mexican  American  child  in  the  State  of  Texas  and  in  the 
Southwest  United  States. 

I  am  here  today,  therefore,  in  opposition  to  the  two  above  proposals  (H.J. 
Res,  620  and  H.R,  13010)  because  tlie  educational  system  of  Texas,  the  Southwest 
and  the  United  States  "failed"  miserably  in  giving  the  Mexican  American  child 
even  a  "fair  degree"  of  education. 

My  presence  here  is  to  ask  you  members  of  the  Judiciary  Committee  and  the 
rest  of  the  United  States  Congress  to  study  the  m6  plight  and  terrible  denial 
of  educational  opportunities  to  the  Mexican  Americans  and  to  the  Black.  I  am 
con\inced  that  in  the  Halls  of  Congress,  there  will  l>e  very  few  if  any  Congress- 
men, who  will  not  be  convinced  that  the  Mexican  American  today  is  still  being 
treated  like  a  "colonial  child"  instead  of  an  American  citizen.  All  I  am  asking 
is  that  you  study  our  reports  and  then  you  will  vote  against  these  two  proposals. 

I  am  not  here  as  a  teacher,  or  a  philosopher,  I  am  here  with  25  years  of  actual 
involvement  in  the  fight  against  segregation  and  abuf«e  of  the  Mexican  American 
ehild  in  the  public  school  system.  In  June  104S,  Mexican  American  children  filed 
and  won  the  "Minverva  Delgado  vs.  Bastrop  School  Case."  Since  1948  until 
1972, 1  have  felt  the  fnistration  and  the  suffering  of  Mexican  American  children 
who  are  still  today  receiving  unequal  and  inferior  education  not  only  In  Texas 
but  in  the  Southwest  United  Stntesu 

We  have  made  some  progres.?.  it  is  true,  but  the  little  progress  that  has  been 
made  has  been  in  the  "Federal  Courts"  of  our  country.  The  Federal  Courts 
and  with  the  help  of  the  United  States  Congress  are  responsible  so  that  today 
we  do  have  some  degree  of  "faith  apd  hope"  that  eventually  perhaps  in  50  yvars 
or  more  we  will  achieve  some  degree  of  "equality  in  education". 

If  Congress  passes  these  two  pieces  of  legislation,  then  the  Mexican  American 
child  is  forever  destined  to  contii.ne  at  the  most  with  a  level  of  a  "functional 
illiterate**.  Members  of  this  committee  and  Congress,  you  must  not  be  threatened 
or  stampeded  by  some  racists  into  denying  us  the  only  hope  that  we  have  after 
130  years  of  abuse. 

I  am  well  acquainted  with  the  Constitution  of  Texns  and  the  United  States.  I 
am  well  acquainted,  with  the  Bill  of  Rights  and  the  14th  Amendment.  I  know 
about  the  Civil  Rights  Acts  of  1057,  1000.  1004.  1008,  etc.  I  did  serve  in  the 
United  States  Commission  of  Civil  Rights?  as  the  first  Mexican  American  to  t;erve. 
I  know  SecU'm  407,  Title  IV  of  the  Civil  Rights  Act  of  1004. 

I  know  the  problems  of  ♦he  Mexican  American  in  schools,  after  all,  we  have 
filed  over  200  complaints  against  school  districts  in  the  United  States  in  the 
last  25  years,  but  we  are  still  abused,  segregated,  and  treated  as  Inferiors. 
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You  have  heard  vdtnesses  speak  about  **neifjlil>orhood  concept'*  as  exprmndetl 
by  the  "concerned  neighbors  ineori»rated".  You  have  heard  about  "free  choice", 
"equal  but  separate",  etc.  I  know  all  about  those  too  since  all  and  each  one  of 
them  have  been  used  for  the  punwse  of  .giving  us  an  inferior,  .^egrejrated  ednca-- 
tion.  We  are  talking  about  "bussing"  forced  and  otherwi;*  and  let  me  assure 
yon  that  hunning  has  also  been  used  for  the  same  purijose.  We  have  talked  al»out 
"extra  money"  by  some  States  and  Congress  to  '*Jielp"  the  minority  child.  We 
hfive  seen  some  modem,  air  conditioned  buildings  built  with  this  money  turn 
out  the  worse  "achievement  level"  for  the  Mexican  Americans  than  the  previous 
old  buildings. 

Members  of  Congress,  you  must  understand  the  historical  and  prejudicial  be- 
ginning of  the  "segregation"  of  the  Mexican  American  child  which  had  itSLiwe- 
ginning  in  Texas  after  the  State  became  a  Republic  in  1830  and  continued  after 
it  l>ecame  a  State  in  1845. 

It  should  be  "a  shock"  to  members  of  Ccmgress  that  since  Texas  became  a  Re- 
public there  was  never  any  "1^1  or  constitutional  ground"  to  segregate  the 
Mexiran  American  child.  In  fact,  even  today  there  is  net  one  single  State  law 
or  Federal  law  that  gives  the  Southwest  States  the  right  to  segregate  the 
Mex'can  child. 

Then  how  is  it  possible  that  today  this  f^egregation  is  carried  on  and  on?  The 
answer  is  easy  an'?  simple.  Jt  received  its  beginning  In  the  philosophy  that 
Mexican  people  were  inferior  and  should  be  treated  as  inferior  and  today  it  is 
still  so ! 

So  to<lay,  in  spite  of  "no  statutory  or  legal  grounds" :  in  spite  of  the  United 
States  and  Texas  Constitution:  or  the  diffci^ent  Civil  Rights  Acts,  the  Mexican 
American  child  is  still  the  victim  of  racism,  prejudice,  hyixx^rii'y  and  bigotry  at 
the  hands  of  local  school  boards ! 

I  will  make  my  presentation  today  to  show  yon  how  this  is  possible.  How  the 
only  protection  we  have  is  in  your  hands.  How  the  courts  are  the  only  ones  who 
can  help  us.  Then,  therefore,  you  cannot  leave  ns  at  the  hands  of  local  school 
lK>anis  who  by  tradition  and  custom  are  the  ones  who  protected,  aided,  and 
abetted  by  the  States  Boards  of  Education  are  eager  and  waiting  to  turn  \\n 
back  100  years  in  the  ed^icational  field,  and  will  do  so  if  you  pass  these  two 
proposals. 

Being  familiar  with  the  Corpus  Christi  School  situation  and  being  familiar 
with  the  Cisneros  case,  I  will  shf;W  you  the  ways  and  means  and  results  of  the 
so  called  educational  system  in  its  effort  to  deny  educational  equality  to  the 
minority  group  members. 

I  will  use  the  Corptis  Christi  system  to  show  yon  the  end  results  of  such  a 
system  and  also  the  attitude  of  the  board.  I  do  this  to  point  out  to  yon  the  reason 
why  you  must  stop  this  type  of  legislation.  If  this  l^slation  passes  then  this 
horrib'e,  sordid,  status  of  the  education  of  the  Mexican  American  will  l>ecome 
a  nightmare  of  tmture  to  the  Congress  of  the  TTniteil  States  and  it  become 
a  tool  of  complete,  total  devastation  of  the  Mexican  American  child  as  soon 
as  he  enters  such  f^chool  systems  as  Corpus  Christi. 

I.  PAhibit  "I"  Clcneros  V.S.  C.  C.  I.  S.  D.  Julr  22, 196S. 

Federal  Judge  Woodrow  Seals  decreed  that  the  C.C.I.S.P.  had  been  guilty  of 
l)oth,  by  de  jure  and  d^*facto  acts,  violated  the  constitutional  rights  of  the 
Mexican  American  and  Bla'^k  child  in  maintaining  a  '*dual"  school  system  in 
placement  of  students  and  assignment  of  teachers. 

II.  Exhibit  "II"  Texas  Department  of  Health  report  June  1971  in  its  findings 
of  conditions  in  3  Mexican  American  el  omenta ry  schools. 

"The  myth"  of  "equal  but  separate  schools"  was  again  destroyed  liy  the  offi- 
cial flndinirs  of  the  Department  of  Health  when  they  found  that  the  three  Mexi- 
can American-Black  elementary  schools:  Austin.  Zavala,  and  Sonthgate  w^ere: 
1.  Fire  hazards  2.  Health  hazards  X  Inadequate  schools  these  3  elemen- 
tary schools  which  have  over  1.500  chHdrcn  did  not  have  one  single  "hot 
water  faucet"  and  even  the  toilets  could  have  overflown  into  the  drinking 
water. 

A  dozen  more  schools  could  have  been  added  to  the  list.  This  is  a  typical 
"Mexican  American  neighborhood  .school"  in  Texas  and  in  the  Southwest. 
This  is  the  "neighborhood  concept"  that  we  have  had  for  over  100  years. 

III.  Exhibit  'III"  denial  of  the  CC.I.S.D.  of  free  volimtary  transportation  to 
24  Mexican  American  children  who  under  a  "free  choice"  wanted  to  go  to  a 
"better  school". 

On  September  1,  1071  School  Season  Opened.  On  September  12.  1071  due  to 
Travis  School  mentioned  conditions  of  over  1,100  students,  it  was  decided  to 
transfer  203  Mexican  American  students  to  3  other  mexican  schools.  Parents 


of  24  children  decided  to  option  transfer  to  modem  ''Sanders  Elenientnrv" 
under  the  '^lajorit.v  to  minority  transfer. 

Hie  24  children  were  acc^)ted  iu  the  r^anders  Elementary  Scliool  hut  tlic 
^UoiA  boanl  on  September  21.  1071  denied  them  free  tninsiwrtation  in  clear 
violation  of  their  own  written  school  policies. 

This  request  under  the  majority  minority  transfer  was  not  undertaken  to 
achieve  "racial  balance''.  It  wa.s  merely  a  request  to  go  from  th«»  -imxittiu" 
Travis  School  to  the  'anglo'*  Sanders  i-^lementary  School  beciuse  SanderM  wns 
a  modem  air  condiUoned.  can»eted.  well  lit  school  with  Mter  curriculum 
Travis  was  a  mn  down,  old,  portable  plus  building  in  the  the  mexiean  barrio 

When  such  transportation  was  given  under  the  same  conditions  to  -Black 
students''  then  the  iHirents  appealed  to  the  Corpus  Christi  City  Council  for  a 
"bus  route"  so  that  the  students  could  pay.  On  Septemlier  22, 1971  the  city  council 
refuse<t  to  set  up  the  request  for  voluntary  busing  for  pay. 

The  parents  then  wt*nt  to  the  State  Education  Affcttcp  on  October  12,  1071  to 
request  *-free  State  bus  transportation'*  since  under  State  laws  a  cllild  who 
has  to  travel  more  than  2  miles  from  his  school  zone  is  entitled  to  "free  tnms- 
portation*'.  Sanders  being  5.2  miles  from  Travis  (see  htap).  The  State  tluMi  turned 
them  down. 

On  the  expressway,  the  children  could  get  to  Sanders  as  fast  as  if  thov  walked 
to  the  other  mexicau  schools.  Finally  Xueces  County  Committee  on  iwvertv 
furnished  them  transiwrtation. 

In  spite  of  the  fact  that  the  transfer  change  originally  was  ordered  by  the 
seh(M)l  board,  in  spite  of  the  fact  that  the  transfer  had  '^nothing"  to  do*witJi 
achieving  ethnic  balance,  in  spite  of  the  fact  that  it  was  over  2  miles  di.stance 
the  end  results  were  the  same.  "crc»"  voluntary  transr.ortation  was  deniod 

The  United  States  Department  of  Justice  received  a  request  by  tho  parent,^ 
of  the  ^^4  children  to  investigate  the  denial  of  free  transportation  offered  other 
chlldre-^  authorized  under  title  IV,  section  407,  section  (a.)  And  (h.)  civil 
riglits  a/t  of  1064.  In  a  letter  dated  Noveml)er  10,  1971,  David  K  Norman  and 
Brian  K.  I^n^oerg  refused  to  take  action.  What  good  is  civil  rights  if  admin- 
istration  oiSScials  refuse  to  take  action? 

"LOCAL  BUSING  OF  WHITES" 

It  is  to  be  noted  that  prior  to  the  Ci.sneros  case,  white  children  were  trans- 
ferred to  North  Beach  across  the  High  Bridge  to  a  ''white  school'*  so  that  they 
would  not  attend  the  school  in  "neighborhood  with  black  children !" 

"STAfE  BUSIXO  0'  ANGLO  CHILDREN  TO  AVOID  INTEGRATION** 

I  will  also  add  that  children  who  resided  in  the  Laughlin  Air  Base  in  the 
San  Felipe  "Mexican  School  District  in  Del  Rio"  were  voluntarily  buj^ed  around 
the  Sap  Felipe  School  District  to  attend  the  "Del  Rio**  (anglo)  School  District. 
IV.,  Exhibit  "IV"  achievement  tests  C.ai.S.D.  May  1071. 

Senior  achievement  tests  were  given  to  all  the  seniors  in  the  Ave  high  schools 
in  CoriJUS  Christi  in  May  1971.  On  October  10.  1071.  the  results  prove  conclu- 
slvely  existence  of  a  "dual**  school  system  in  Conms  Christi  which  was  disastrous 
for  the  mexiean  american  and  blacks. 

The  anglo  high  scnools,  '  King**.  "Ray**,  and  "Carroll",  scored  about  7  imints 
higher  than  the  Mexican-black  high  schools  "Moody**  and  "Miller**,  This  is  based 
on  a  grade  scale  from  1  to  36  pointa. 

That  the  dual  school  system  exists  in  proven  by  the  fact  that  the  7  elementary 
schools  (Roseshaw,  Austin,  Garcia.  Crockett,  Prescott,  Travis,  and  Chula  Vista  ) 
and  the  2  Junior  high  schools,  Martin  Jr.  High  a.id  Cunningham  Jr,  High  that 
"feed  J/oorf;/  High  School  all  are  predominantly  Mexican  American  ir  comnosi- 
tion.  (ScM*  tables  at  p.  ir,27.1 

Again  the  argument  that  "separate  hut  equal  schools**  afford  certain  advantage 
Is  destroyed  by  realizing  that  "Moody*'  High  School  was  85%  Mexic-an  Ameri- 
'•an.s,  11%  Macks  and  4%  anglos  is  the  most  modem,  the  newest,  l)est  air 
conditi()ne<l  best  lit,  best  arranged  high  school  and  still  of  all  the  live  high 
schools,  "Moody"  did  the  w  rse  on  the  tests.  Therefore,  modem  school  buildings 
or  money  allo^itrd  to  "segregated  schools**  does  not  guarantee  any  improvement 
on  the  edncatioral  achievement  levM  as  proven  by  Moody  High  School. 

Based  on  an  American  college  testing  (act)  composite  score,  pupils  who  have 
a  composite  score  in  the  (11-12)  level  have  only  a  ninth  grade  achteven)ent  level, 
therefore,  our  charts  show  that: 
,S0--44f»— 72— pt.  ,3  16 
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60%  of  the  boys  in  Miller  and  Moody  and  65%  of  the  girls  in  Miller  and 
Moody  at  the  most  graduated  with  a  ninth  grade  achievement  level  and  it  is 
assumed  that  some  of  them  graduated  with  as  little  as  a  "fifth"  grade  level 
or  less. 

Therefore,  the  Corpus  Christi  Independent  School  District  by  its  "de  Jure 
and  de  facto  acts"  have  created  an  unequal  and  separate  school  system  which 
is  denying  the  Mexican  Americans  even  a  "second  rate  educational  status". 

Since  the  Con)US  Christi  school  board  has  offered  no  solution  or  submitted 
an  acceptable  plan,  I  cannot  see  how  they  could  avoid  "traasporting  *  some  of 
the  children  to  achieve  "quality"  education  in  its  unequal  and  separate  school 
system. 

V.  Exhibit  "V"  letter  HEW,  September  21,  1968. 

As  early  as  October  21,  1968,  the  HEW  in  a  4  page  letter  to  superintendent 
Dana  Williams  signed  by  Lloyd  R.  Henderson,  Education  Branch  Chief  Office  of 
Civil  Rights  advised  the  C.C.I.S.D.  of  these  and  other  horrible  findings  of  their 
dual  school  system.  As  of  this  date  May  4, 1972.  four  years  later,  the  system -has 
not  improved  very  much.  It  will  improve  only  if  the  Federal  District  Courts  and 
Circuit  Courts  and  the  Supreme  Court  "orders"  such  improvement.  It  will  not 
improve  if  President  Nixon's  plan  is  implemented. 

Definitely  it  will  not  improve  if  the  "philosophy  and  nebulous  ideas  of  the 
"concerned  neighbors"  are  substituted  for  the  law  and  order  of  the  United 
States  Constitution,  the  .Judiciary  and  the  United  States  Congress. 

VL  Exhibit  "VI"  make  up  and  residency  of  the  C.C.I.S.D.  school  board. 

The  map  exhibit  will  give  you  the  names  of  the  seven  school  board  uiembers 
before  the  school  board  election  of  April  1,  1972.  After  the  election  there  were 
still  6  anglos,  1  mexican  american,  no  blacks.  The  scholastic  population  being 
over  50%  mexican  americau  and  black.  The  7  members  before  the  election 
were:  Allen,  Hudson,  Bass  McQueen,  Vasquez,  and  Allbrlght  (one  mexican 
american,  no  black  }s. 

AFTER  THE  ELECTION 

Allen  was  out  and  the  concerned  neighbors  claimed  their  two  candidates 
Barnard  and  Marsha  Darlington  (concerned  neighbors  secretary)  won.  The 
results  were  6  anglos,  one  Mexican  American  and  no  blacks.  Xo  students,  no 
poor.  All  live  on  the  "richest"  part  of  Corpus  Christi. 

Certainly,  now  that  the  make  up  of  the  board  is  more  ^^Concemed  neighhof 
oriented  than  before,  the  board  certainly  is  not  going  to  take  any  "steps"  to 
desegregate  unless  they  are  ordered  by  the  courts  as  has  been  decreed  by  the 
Federal  judge  in  the  Cisiieros  case. 

After  all,  it  was  the  '  concemwl  neighbors"  and  its  officers  and  its  president 
Les  Schultz  who  before  the  school  oi>ened  in  September  1971  recommended 
"boycotting"  tlie  schools  rather  than  obey  the  Federal  court  and  integrate. 
The  ''Concerned  Neighbors,  Inc/'  are  the  ones  today  who  are  pushing  for  this 
legislation  rather  than  obey  the  constitutional  law  that  already  is  the  law  of 
the  land. 

To  •quote  tne  Concerned  Neighbor  president,  Les  Schultz.  "if  a  boycott  were 
successfully  carried  out  for  a  period  of  time,  it  would  force  the  district  to  go  back 
to  the  coui  t  and  say  the  plan  is  completely  workable". 

It  is  hOTd  fcr  me  to  believe  thj»t  the  honorable  members  of  this  great  Congress 
would  fall  victiiiis  of  such  a  philosophy  as  expounded  by  these  leaders  of  the 
"Concerned  Neighl  oip,  Inc  *. 

VII.  Exhibit  *'VII"  a  chart  will  dispel  the  myth  that  the  main  reason  whf 
the  Mexican  American  child  is  retarded  is  because  he  speaks  "Spanish"  instead 
of  "English". 

If  this  was  true  tl  en  the  "black"  student  in  the  Corpus  Christi  school  district 
should  he  doing  much  better  than  the  so  called  Spanish  speaking  "Mexican 
American  student". 

Since  the  black  child  speaks  only  **Bnglish",  he  carries  English  Kurnames  and 
yet  in  the  Corpus  Christi  school  district  from  the  year  1950  to  1960,  a  period 
of  ten  years,  the  black  progressed  only  %  years  of  school  while  the  Mexican 
American  progressed  slightly  better  1%  grades  of  school. 

This  lack  of  any  measurable  progress,  both  for  blacks  and  Mexican  Americans 
in  the  Corpus  Christi  schools  in  spite  of  English  language  advantage  for  the 
blacks  \H  again  proof  that  the  reasons  for  this  retardation  is  a  dual  school 
system,  not  the  fact  that  the  Mexican  American  speaks  English. 
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In  1950  the  Corpus  Christ!  angles  had  8.6  years  more  of  schooling  than  Mexi- 
can .Vmericans  and  4  more  years  tlian  blacks. 

lu  19tJ0  the  anglos  had  4.2  years  more  than  blacks  in  spite  of  blacks  speaking 
only  English  the  gap  widened. 

Iii  11)50  Corpu^^  Chrisli  ^lexican  Americans  had  a  lower  grade  level  than 
Mexican  Americans  statewide,  while  in  contrast  the  anglos  had  a  higher  level 
than  their  brothers  statewide.  This  recurred  again  in  1970. 

Exhibit  VIII— Brief  Cisneros  School  Case 

DEPARTMENT  OF  JUSTICE 

The  intervention  of  the  Dei>artment  of  Justice  in  cases  involving  discrimina- 
tion against  Mexican  Americans  continue??.  On  Monday.  April  17.  1972  the 
Justice  Department  under  Brian  K.  Landsberg  inten'ened  in  the  Dallas  school 
segregation  case.  They  have  already  intervened  in  the  Corpus  Christi  and  Austin, 
Texas  school  cases  involving  discrimination  of  Mexican  Americans. 

Their  reijuest.s  are  based  on  the  "contention'*  that  Mexican  Americans  are 
not  an  identifiable  ethnic  minority  group  although  this  iwint  in  law  was 
settled  in  the  Supreme  Court  of  the  United  States  in  October  of  1953  in  '^the 
Pete  Hernandez  vs.  the  State  of  Texas  case". 

The  Hernandez  ca.se  was  brought  to  the  United  States  Supreme  Court  on 
the  fact  that  over  70  counties  of  the  254  counties  in  Texas  excluded  mexican 
americans  from  juries,  petit,  grand,  or  jury  commissioners.  This  was  won  on 
the  finding  that  "Mexican  Americans"  were  a  separate  identifiable  class  within 
the  "Caucasian  race".  The  decision  for  the  Hernandez  people  was  unanimous  by 
te  Supreme  Court  and  yet  today,  the  Landsbergs,  Normans,  etc.,  of  the  Justice 
Department  under  instructions  of  the  President  of  the  United  States  are  trying 
to  inten'ene  on  decisions  and  actions  already  taken  by  the  Federal  courts  In 
Austin,  Corpus  Christi  and  now  Dallas,  in  favor  of  Mexican  Americans. 

These  are  the  men  who  serve  their  "political  masters"  not  the  people.  These  are 
the  men  who  would  not  order  the  C.C.I.S.D.  to  furnish  24  small,  poor  Mexican 
Americjin  children  free  transportation  for  better  education. 

Today,  the  issue  facing  Congress  and  specially  the  Judiciary  Committee  is 
whether  they  will  pass  on  legislation  which  has  been  si>onsored  by  some  racist, 
«elfish  people  who  speak  hypocritically  about  "quality  education",  "free  choice" 
"separate  but  equal  schools",  etc. 

EXHIBIT  IX 

Article  about  "Concerned  Neighbors.  Inc''.  and  their  boycott  of  the  Corpus 
Christi  Schools  if  integration  was  ordered  by  the  courts. 

EXHIBIT  X 

Article  Corpus  Christi  Times  April  27,  1972,  "sale  of  bonds"  halted  by  order 
of  the  5th  Circuit  Court  of  Appeals"  because  although  the  bonds  were  passed. 
There  was;  no  movement  at  all  to  desegregate  according  to  the  original  district 
court  ordv  >  and  findings- 

EXHIBIT  XI 

U.S.  Commission  Civil  Rights  studies  of  Mexican  American  education  in  the 
southwest  pointing  out  to  the  serious  abuse,  exploitation  and  denial  of  the 
opportunity  to  educate  the  Mexican  American  child. 

1.  Mexican  American  educational  ,^tudy,  April  1971. 

2.  Mexican  Amerirtin  educational  series,  October  1971. 

3.  The  excluded  student.  May  1972. 

I  am  here  to  ask  of  you,  to  beg  of  you  not  to  pass  these  proposals.  Mexican 
Americans  still  have  faith  that  they  will  receive  equal  education  only  when  it  is 
ordered  by  the  Judiciary.  We  ask  Congress  to  consider  the  plight  of  the  Mexican 
American  child  and  after  a  thorough  and  complete  study,  I  feel  certain  that  the 
future  edut^ation  of  our  children  will  not  be  impaired  or  turned  back  by  such 
legislation. 

I  want  to  thank  you  for  allowing  me  your  time  to  listen  to  the  plea  for 
Mexican  American  children  who  could  not  be  here  today  because  they  are  too 
poor  and  if  they  could  be  here  you  would  understand  and  help  them. 

Dr.  Hectou  p.  Garcia, 
American  Q.  /.  Forum  of  the  U.S. 
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Chairman  Brooks.  Mr.  DcAnda,  we  will  accept  your  statement  for 
the  record  and  w^e  appreciate  your  comments.  ' 
(The  statement  follows :) 

Statement  of  James  DeAnda 

My  imme  is  .Tames  r)e.\nda.  I  am  n  lawyer  from  Corpus  Cliristi,  Texas.  I  nm 
legal  advisor  for  the  American  G.I.  Fonim  of  Texas,  a  Mexican-Ajnerican  vet- 
eran's or{?anization.  I  am  also  one  of  the  lawyers  for  Uie  plaintiffs  in  the  Corpn.s 
Cliristi  school  segregation  case  ixroifiecuted  by  Corpus  Christi  children  with  the 
financial  assistance  and  support  of  the  United  Steel  Workors  of  America. 

Although  civil  rights  litigation  comprises  an  insubstantial  part  of  the  prac- 
tice of  our  lawfimi,  since  1^1  I  have  been  involved  periodically  in  school  situ-> 
ations  involving  desegregation  of  Mexican-American  children,  and  in  the  Con>us 
Christi  litigation,  the  segregation  of  both  Mexican-American  and  Black  children 
from  Anglo  children.  Some  of  these  disputes  were  resolvefl  by  common  sense 
discussions  between  the  parties,  others  by  amicable  court  settlements,  and  a  few 
by  bitter,  lengthy  litigation. 

I  appear  today  in  opiK>sition  to  the  bill  called  *'The  Student  Transportation 
Moratorium  Act  of  1972." 

Part  I.  Administrative  problems  and  practical  effect  of  Act 

The  proposed  legislation  suggests  that  the  courts  have  required  more  student 
tram^rtition  than  necessary  to  achieve  desegregation  thereby  causing  hard- 
ship to  childi'en  and  adversely  affecting  education.  It  suggests  that  the  courts 
will  erroneously  interpret  rights  secured  by  the  Fourteenth  Amendment,  and 
that  by  virtue  of  "pending  legislation"  Congress  will  determine  Fourteenth 
Amendment  rights  and  such  determination  wiU  be  more  restrictive  than  the 
inten>retation  of  those  rights  by  the  federal  courts.  Consequently,  the  bill  proposes 
a  delay  in  the  implementation  of  certain  court  oi-ders  using  student  transpor- 
tation as  a  means  of  desegregating  schools. 

Let  us  suppose  that  this  bill  does  pass;  let  us  suppose  It  is  con.stitutional,  and 
let  us  further  suppo&e  that  it  applies  to  cases  already  decided.  What  would  this 
legislation  do?  I  will  make  reference  to  the  Connis  Christi  case  because  I  am 
factually  familiar  with  it  ami  because  It  has  much  in  common  with  the  desegre- 
gation ca.ses  to  which  this  bill  is  directed. 

In  July,  1968.  a  segregation  suit  was  filetl  against  the  Corpus  Chr?  i  Inde- 
l)endent  School  District  of  Cori)Us  Christi,  Texas.  This  school  district  has  about 
44,000  students.  The  Federal  District  Court  entei'ed  a  judgment  in  June,  1970. 
in  favor  of  the  school  children,  finding  that  the  district  engaged  in  a  sustained, 
intentional  program  to  maintain  or  promote  segregation  of  Its  three  groui)S  of 
children,  Anglo  American,  Mexican-American  and  Xegro,  from  each  other  at 
first,  and  later  the  segregation  of  Mexican  Americans  and  Xegroes  on  the  one 
hand,  from  Anglo  American  students  on  the  other. 

Although  requested  by  the  court  the  school  district  refused  to  submit  a  con- 
stitutional de(9^regatlon  plan  and  consequently  the  court  ordered  a  plan  of 
desegregation  In  July.  1071.  This  plan  utilizes  aU  reasonable  means  available  to 
d'^segregate  the  school  system.  In  order  to  bring  about  any  meaningful  Integra- 
tion of  the  student  body,  approximately  15,000  students  will  require  transporta- 
tion. The  district  Is  not  a  large  district  geographically  and  transportation  time 
of  the  .*itudents  Involved  ranges  from  a  minimum  of  5  minutes  to  a  maximum  of 
25  minutes.  Impleuientatlon  of  the  plan  has  been  stayed  pending  a  current  appeal 
by  the  school  district. 

The  court's  decision  was  not  lightly  reached,  Testimony  lR.<?ted  for  weeks  and 
the  court  considered  the  matter  for  many  months  before  ordering  a  desegrega- 
tion plan.  Time  and  again  the  court  solicited  the  school  board  to  submit  a  con- 
stitutional plan,  but  even  after  the  court's  plan  was  announced,  the  school  dis- 
trict admitted  Its  Inability  to  desegregate  Its  schools  without  requiring  trans- 
portation of  students,  and  this  It  would  not  do. 

The  conduct  of  the  court  In  this  case  Is  typical  of  the  approach  used  by  fed- 
eral courts  In  desegregation  matters.  Courts  Invariably  defer  to  local  school 
hoards,  permitting  the  boards  to  promulgate  plans  to  effectively  end  segregation. 
If  they  can  and  will.  It  is  only  when  school  boards  demonstrate  that  the  desegre- 
gation cannot  be  achieved  without  transportation  that  courts  resort  to  the 
use  of  this  tool  to  establish  unitary  school  systems.  The  suggestion  in  the  pro- 
posed legislation  that  courts  have  ordered  more  busing  than  necessary  to  de« 
segregate  schools  Is  unfair  and  simply  does  not  comport  with  the  facts. 
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If  local  J^chool  boards,  with  their  vast  and  superior  knowledge  of  the  peculiar 
nnd  si>ecific  local  conditions  which  exist  in  their  particular  districts  cannot 
devise  constitutional  dei«egregation  plans  without  transportation  use,  it  would 
apiiear  unrealistic  to  attempt  to  ''establinh  a  clear,  rational  and  uniform  stand- 
ard" to  determine  the  extent  to  which  schools  will  be  required  to  reassign  stu- 
dentB  to  accomplish  preservation  of  Fourteenth  Amendment  righta.  The  ethnic 
make-up  of  student  bodies,  geographical  consideration,  safety  factors,  tinancial 
circumstances,  past  conduct  of  public  officials  and  other  local  conditions  greatly 
vary.  Because  conditions  do  vary,  the  remedy  fashioned  to  meet  them  must  also 
vary.  A  workable  plan  in  one  district  might  well  accomplish  nothing  in  another. 
The  fact  that  a  court  order  may  require  use  of  a  substantial  amount  of  tnius- 
I>ortation  does  not  mean  that  the  amount  is  exce.ssive.  Certainly,  if  there  were 
any  alternatives,  loral  boards  would  suggest  them.  Can  Congress  do  better  tiian 
the  local  boards?  Can  Congress  do  better  than  a  local  judge  who  has  heard 
volumes  of  testimony,  who  has  the  benefit  of  the  talents  and  knowledge  of  the 
)itigunts,  the  expertise  of  government  agencies  and  who  has  generally  si)ent 
months  of  time  studying  the  problem?  If  a  local  board  and  a  local  court, 
unfettered  by  any  arbitrary  re^inirements  as  to  how^  to  desegregate  and  consider- 
ing only  the  spe?iflc  logistics  involved,  cannot  do  this  without  use  of  transporta- 
tion, how  can  removing  or  restricting  use  of  tMs  desegregation  tool  help  resolve 
the  problem?  As  is  discu.ssed  later  in  more  detail,  the  cotirts  recognize  the  de- 
sinibility  of  guidelines  and  consistency  in  dealing  with  this  matter.  But  in  con- 
sistently striving  to  desegregate  schools,  flexible  u.se  of  a  variety  of  means  is 
indispensable. 

The  bill  also  speaks  of  desegregation  plans  that  have  caused  substantial  hard- 
ship to  the  children  and  have  impinged  upon  the  educational  process.  Let  us  di- 
rect attention  to  this  educational  process  as  conducted  in  Corpus  Christi  and 
now  in  danger  of  being  ''impinged"  upon. 

Oori)us  Christi  has  five  senior  high  schools,  King,  Carroll,  and  Ray  (pre- 
dominantly Anglo  student  bodies),  and  Miller  and  Moody  (predominantly 
Mexican- American  and  Black  student  bodies).  In  the  spring  of  1071.  seniors  in 
these  high  schools  and  301  other  Texas  high  schools,  participated  in  a  special 
school  assessment  proErram  conducted  by  the  Texas  Education  Agency.  This 
agency  is  charge<l  with  the  general  control  of  the  system  of  public  education  at 
the  stxite  level.  The  testing  4)rogram  was  called  "The  Texas  High  School  Profile 
Ueport  of  1971". 

Four  tests  of  educational  development  published  by  the  American  College 
Testing  Program  were  given.  The  tests  covered  English,  mathenmtics,  social 
studies  and  natural  sciences.  The  English  usage  examination  measured  the 
students'  understanding  and  use  of  the  basic  elements  in  correct  and  effec- 
tive writing,  punctuation,  capitalization,  usage,  phraseology,  style  and  organiza- 
tion. The  mathematics  test  measured  mathematical  reasoning  ability,  emphasiz- 
ing the  solutions  of  problems  in  advanced  arithmetic,  algebra  and  geometry, 
problem encountered  in  most  high  school  and  college  work  and  in  everyday  life. 
The  social  studies  reading  examination  measured  evaluative  reasoning  and  prob- 
lem solving  skills  required  in  social  studies ;  it  measured  the  comprehension  of 
reading  and  understanding  of  essential  concepts  to  comprehend  basic  ideas  in 
social  studies.  The  natural  sciences  examination  included  biology,  chemistry  and 
general  science.  It  covered  basic  principles  in  science  and  reasoning  and  prob- 
lem solving  skills  required  in  natural  sciences. 

Based  on  a  j^cale  of  1  to  86.  the  national  avemge  for  high  school  seniors  is 
about  18.  A  score  in  the  11-12  range  is  considered  to  be  the  avertige  ninth  grad  ^ 
achievement  level.  The  results  of  the  tests  are  attached  to  this  statement.  Th'» 
test  scores  speak  for  themselves.  Minority  schools  are  graduating  eighth  evd 
ninth  graders. 

Since  only  high  school  seniors  were  tested,  these  results  reflect  the  achieve- 
ment of  students  who  have  succe.^.qfully  completed  or  are  completing  their  high 
school  curriculum.  Tlie  large  number  of  minority  drop-outs  do  not  enter  into 
this  computation.  The  sad  tnith  is  that  the  majority  of  graduates  from  Corpus 
Christi's  black  and  brown  schools  are  but  ninth  grade  droivouts  with  a  diploma. 

Bussing  is  a  useful  and  acceptable  desegregation  tool.  The  school  bus  has 
l>een  as  commonplace  as  the  schoolhouse  on  the  American  ed  Jicational  scene.  No 
objections  were  ever  raised  to  its  use  as  an  educational  aid.  It  is  only  when  used 
as  a  desegregation  tool  that  the  school  bus  has  fallen  into  disrepute. 

Time  and  distance  of  travel,  and  cost,  are  factors  that  have  influenced  courts 
to  use  bussing  only  as  a  last  resort. 
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Because  the  Corpus  Christi  school  district  is  geographically  small,  traasporta- 
tion  time  and  travel  distance  are  not  serious  arguable  points  for  bussing  op- 
ponenti*.  Hence  the  cost  factor  has  been  the  principle  objection  raised.  The 
Con>us  Christi  school  board  estimated  the  cost  of  the  court  ordered  bussing  pro- 
pram  to  be  $1,718.556  00,  (including  a  capital  investment  of  $500,000.09  plus 
$768,000.00  for  the  purchase  of  96  new  buses).  The  current  school  budget  is  ap- 
proximately .$29,000,000.00.  In  light  of  the  present  educational  retuni  for  tax 
dollars,  the  add**^  annual  expense  (less  than  5%  of  the  total  budget)  is  blund. 
The  altema'.jve  in  Con>us  Christi  (and  what  the  proposed  legislation  does)  is  to 
permit  the  school  district  to  continue  doing  business  as  usual.  U  will  prevent 
anv  change  or  disruption  of  the  inferior  schooling  that  minority  children  receive. 
It  will  allow  children  to  continue  walking  to  inferior,  segregated  schools  so  they 
will  l>e  spiired  the  anguish  of  riding  to  integrated,  equal  schools.  I  am  afraid  that 
the  children  are  not  going  to  appreciate  this  benevolence.  Though  these  children 
have  not  received  a  very  good  education,  they  realize  that  they  have  been 
cheated.  That  is  why  the  children  went  to  court.  And  that  is  why  the  cliildren 
won  their  case.  That  is  why  the  court  granted  the  children  their  remedy..  Why 
would  any  congressman  take  it  from  them? 

What  can  our  nation  gain  by  turning  out  more  and  more  classes  of  ninth  grade 
graduates? 

Some  of  the  administrative  problems  and  practical  consequences  of  this  pro- 
posed lesrislation  have  l)een  discussed.  Is  there  any  need  for  this  legislation?  Its 
purpose  is  to  delay  even  further,  the  desegregation  of  public  schools.  This  legis- 
lation is  unneede<i.  The  federal  courts  already  have  it  within  their  power  to 
stay  the  implementation  of  desegregation  orders  pending  appeal,  and  indeed  have 
done  so  in  certain  case.s  including  the  Corpus  Christi  school  case.  If  these  stays 
have  grown  less  and  less  frequent  in  recent  years  it  is  largely  because  the 
school  authorities  have  not  shown  themselves  entitled  to  postponement  Indeed, 
the  federal  courts  have  been  faced  time  and  again  with  recalcitrant  school  au- 
thorities who,  despite  the  mandate  of  the  Supreme  Court  in  1954,  have  failed  to 
take  a  single  meaningful  step  to  end  the  dual  school  sys  .»ms.  The  proposed  leg- 
islation, by  awarding  stays  indiscriminately,  serves  ^nly  to  encourage  and 
pen^etuote  the  footdragging  and  delay  that  has  chara'-terissed  the  history  of 
segregation. 

Part  II.  The  unconstitutionality  of  theproposea  statute. 

The  intent  of  the  legislation,  if  not  its  explicity  stated  purpose,  is  to  estab- 
lish Congressional  supremacy  over  the  Judiciary  in  the  Interpretation  of  the 
Fourteenth  Amendment  to  the  Constitution  with  respect  to  the  desegregation 
of  the  public  schools.  Lnder  Section  2(r0  (5)  of  the  hill,  the  Congress  is  hivited 
to  And  a  substantial  likelihood  that  many  local  educational  agencies  will  be 
required  to  implement  desegregation  plans  that  impose  a  greater  obligation  than 
that  required  by  the  Fourteenth  Amendment,  and  permitted  by  the  euphemisti- 
cally labeled  **Equal  Educational  Opportunities  Act  of  1972**.  The  bill  would  have 
the  Congress  find  that  the  federal  courts  are  about  to  act  in  a  lawless  manner, 
and  therefore,  court  orders,  to  the  extent  that  they  require  the  transr)ortation  of 
students  not  already  being  transported,  must  be  rendered  unenforceable  until 
Congress  can  pass  legislation  redefining  (and  reducing)  the  Fourteenth  Amend- 
ment obligation  to  end  dual  school  systems.  The  bill  appears  to  speak  prospec- 
tively, staying  only  tho?e  federal  court  orders  entered  after  the  date  of  enact- 
ment. However,  the  language  of  the  act  is  broad  enough  to  have  a  retroactive 
effect  on  cases  pending  on  appeal  on  the  day  the  bill  is  enacted. 

So  bold  is  this  proposed  legislative  encroachment  on  the  judicial  function  that 
it  is  almost  entirely  without  precedent.  J?a?  parte  McCardle,^  notwithstanding  the 
Administration's  protests  to  the  contrary,  is  no.  authority  for  the  subject  legis- 
lation. The  186S  legislation  in  the  McCardJe  case  did  not,  as  does  this  so-called 
moratorium  act,  attempt  to  determine  what  the  result  should  be  in  a  certain 
class  of  cases  or  to  restrain  the  enforcement  of  a  particular  judicial  remedy. 
Rather,  it  simply  withdrew  from  the  Supreme  Court  jurisdiction  to  entertain 
appeals  of  habeas  corpus  cases.  It  did  not  attempt  to  tell  the  Supreme  Court 
that  in  the  event  it  found  for  McCardle  that  its  order  releasing  him  from  cus- 
tody must  be  held  in  abeyance;  it  simply  deprived  McCardle  of  one  avenue  to 
the  Supreme  (3ourt.  The  Court*s  power  to  issue  original  writs  of  habeas  corpus 
and  to  review  lower  court  decisions  by  granting  certiorari  remained  undisturbed.* 


>  7  Wall.  C06  (1868). 

*  Ex  parte  Yerger,  8  Wall.  85.  Id  U  Ed.  882  (1869). 
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More  in  pr»int  is  United  States  v.  Klein  '  decided  by  the  Supreme  Court  in  1871, 
three  years  after  the  JUcCardle  case. 

In  the  Klein  case,  the  plaintiff  had  brought  suit  in  the  Court  of  Claims  under 
the  Civil  >Var  Enemy  Property  Acts  which  provided  for  the  reclamation  of  con- 
fiscated property  or  its  proceeds  upon  proof  that  the  claimant  had  a  right  to 
the  property  and  that  he  had  never  given  aid  or  comfort  to  the  Confederacy 
during  the  Civil  War.  The  plaintiff  had  taken  part  in  the  rebellion,  but  had  re- 
ceived an  executive  pardon,  which  the  Court  of  Claims  and  the  Supreme  Court 
had  held  in  a  prior  case^  satisfied  the  act's  loyalty  requirement.  On  the  basis  of 
this  holding,  the  Court  of  Claims  ruled  for  the  plaintiff  and  the  government 
appealed  to  tlie  Supreme  Court. 

While  the  case  was  i)**nding  Congress  passed  legislation  providing  that  no 
pardon  or  amnesty  should  be  taken  as  evidence  of  loyalty.  In  addition,  the  legis- 
lation provided  that  any  recitation  in  the  pardon  that  the  person  in  question  had 
been  disloyal  should  Ik?  considered  as  conclusive  proof  of  disloyalty  and  upon 
finding  this  fact  the  court  should  dismiss  the  case  for  want  of  jurisdiction. 

In  declaring  the  act  unconstitutional,  the  Supreme  Court  used  the  following 
language : 

.  .  .  Undoubtedly  the  legislature  has  complete  control  over  the  organization 
and  existence  of  [the  Court  of  Claims]  and  may  confer  or  withhold  the  right 
of  appeal  from  its  decisions.  And  if  this  act  did  nothing  more,  it  would  be  our 
duty  to  give  it  effect  If  it  simply  denied  the  right  of  appeal  in  a  particular 
class  of  cases,  there  could  be  no  doubt  that  it  must  be  regarded  as  an  exercise 
of  the  power  of  Congress  to  make  "such  exceptions  from  .he  apr>ellate  jurisdic- 
tion" as  should  seem  to  it  expedient 

But  the  language  of  the  proviso  shows  plainly  that  it  does  not  intend  to  with- 
hold appellate  jurisdiction  except  as  a  means  to  an  end.  Its  great  and  controlling 
purpose  is  to  deny  to  i>ardons  granted  by  the  President  the  effect  which  this 
court  has  adjudged  them  to  have. . . 

It  is  evident  from  this  statement  [summarizing  the  provisions  of  the  act]  that 
the  denial  of  jurisdiction  of  this  court,  as  well  as  to  the  Court  of  Claims,  is 
done  solely  on  the  application  of  a  rule  of  decision,  in  causes  pending,  prescribed 
by  Congress.  The  Court  has  jurisdiction  of  the  canse  to  a  given  point ;  but '  hen 
it  ascertains  that  a  certain  state  of  things  exist,  its  jurisdiction  is  to  cease  and 
it  is  required  to  dismiss  the  cause  for  want  of  jurisdiction. 

.  .  .  What  is  this  but  to  prescribe  a  rule  for  the  decision  of  a  cause  in  a  par- 
ticular way?  In  the  case  before  us  the  Court  of  Claims  has  rendered  judgment 
for  the  claimant  and  an  appeal  has  been  taken  to  this  court  We  are  directed 
to  dismiss  the  appeal,  if  we  find  that  the  judgment  must  be  affirmed,  because 
of  a  pardon  granted  to  the  intestate  of  the  claimants.  Can  we  do  so  without  al- 
lowing one  party  to  the  controversy  to  decide  it  in  his  own  favor?  Can  we  do  so 
without  allowing  that  the  legislature  may  prescribe  rules  of  decision  to  the 
Judicial  Department  of  the  government  in  cases  pending  before  it?  We  think  not; 

We  must  think  that  Congress  has  inadvertently  passed  the  limit  which  sepa- 
rates the  legislative  from  the  judicial  power.^ 

The  impact  and  effect  of  the  proposed  legislation  on  desegregation  suits  pres- 
ently pending  in  the  federal  courts  is  no  different.  Tiie  federal  courts  are  al- 
lowed to  continue  hearing  the  cases,  but  if  they  decide  upon  the  evidence  pre- 
sented that  the  reassignment  and  transi>ortation  of  students  is  required  as  an 
adequate  remedy,  they  are  effectively  denied  the  jurisdiction  to  enforce  said 
remedy.  This  ty\)e  of  legislative  intervention  into  the  judicial  sphere  the  Court 
hold  in  Klein  to  Im;  constitutionally  impermissible. 

The  proposed  legislation  now  before  Congniss  presents  a  far  more  profound 
threat  to  the  fabric  of  constitutional  government  than  did  the  legislation  in  the 
A?cm  case,  since  here  there  is  involved  not  merely  a  legislative  determination 
regarding  the  effect  to  be  given  certain  evidence,  but  a  congressional  decision 
delimiting  the  breadth  and  scope  of  Constitution  itself.  The  answer  of  the  Nixon 
Administration  has  lieen  to  cite  Section  5  of  the  Fourteenth  Amendment  pro- 
viding Congress  with  the  "|)ower  to  enforce,  by  appropriate  legislation,  the  pro- 
visions  of  this  article."  To  be  sure.  Congress  has  the  right  to  enact  legislation 
to  cji/orcr  the  Fourteenth  Amendment,  bat,  as  was  noted  by  the  Supreme  Court 
in  Katzcnhnch  vs.  Morgan^  Section  5  does  not  give  Congress  the  power  to  ex- 


»13  Wall.  128  (1871). 

lU'lli*''^  .StMtcK  V.  Pmlelfonl,  9  Wnll.531^ 

»  7  Wnll.  ftt  145-147. 

•384  U.S.  641,  86  S,  Ct,  1717  (1966), 
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ercise  discretion  in  the  other  direction  and  to  enact  "statutes  so  as  in  eflfect  to 
dilute  efiual  protection  and  due  process  decisions  of  this  Court." 

We  have  decided  that  Congres*j  power  under  §  5  is  limited  to  adopting  measures 
to  enforce  the  fjuarantees.  Thus,  for  examplo.  an  enactment  authorizing  the 
States  to  establish  racially  sef^regated  systems  of  education  would  not  be — as 
required  by  §  5 — a  measure  *'to  enforce"  the  Equal  Protection  Clause  since  that 
clause  of  its  own  force  prohibits  such  state  laws.^ 

This  is  exactly  the  effect  of  the  moratorium  act.  I^ast  year  the  Supreme  Court, 
in  striking  down  North  Carolina's  anti-busing  law,'  declared  that : 

To  forbid,  at  this  stage,  all  assignments  made  on  the  basis  of  race  will  deprive 
school  authorities  of  one  tool  absolutely  essential  to  fulfillment  of  the  constitu- 
tional obligation  to  eliminate  existing  dual  schools  systems. 

Similarly  the  flat  prohibition  against  assignment  of  students  for  the  puntose  of 
creating  a  racial  balance  must  inevitably  conflict  with  the  duty  of  school  authori- 
ties to  disestablish  dual  school  systems.  As  we  have  held  in  Stcann,  the  Constitu- 
tion does  not  com])el  any  imrticular  degree  oX  racial  balance  or  mixing,  but  when 
IMist  and  <»ontinuing  constitutional  violations  are  found,  some  ratios  are  likely 
to  be  useful  starting  points  in  shaping  a  remedy.  An  absolute  prohibition  against 
the  use  of  such  a  device — even  as  a  starting  point — contravenes  the  implicit  com- 
mand of  Green  vs.  the  County  School  Board,  391  U.S.  430  88  S.  Ct,  1689.  20  h.  Ed. 
2d  716  (1968).  that  all  reasonable  methods  be  available  to  formulate  an  effective 
remedy. 

We  likewise  conclude  that  an  absolute  prohibition  against  transportation  of 
students  assigned  on  the  basis  of  race,  **or  for  the  purrwse  of  creating  balance 
or  ratio"  will  similarly  hamper  the  ability  of  local  authorities  to  effectively 
remedy  corstitutional  violations.  As  noted  in  Sirann,  401  U.S.  p.  177  91 S  Ct  p  1282, 
bus  transportation  has  long  been  an  integral  part  of  all  educational  systems,  and 
it  is  unlikely  that  a  truly  effective  remedy  could  be  devised  tcithout  continued 
reliance  upon  tf,' 

The  instant  legislation,  while  not  an  explicit  prohil)ition  on  judicial  orders 
requiring  transportation  of  students,  effectively  reaches  the  same  result  as  the 
North  Carolina  statute.  And  for  this  reason  the  proposed  legislation  is  not  only 
a  violation  of  seimration  of  i)owers  unauthorized  by  Article  III  of  the  Constitu- 
tion or  Section  5  of  the  Fourteenth  Amendment,  but  is  a  violation  of  due  process 
of  law  guaranteed  by  the  Fifth  Amendment.  By  placing  in  limbo  and  rendering 
ineffectual  federal  court  orders  requiring  transportation  of  students,  the  pro- 
l)osed  legislation  deprives  federal  courts  of  their  historical  right  to  redress 
violations  of  the  United  States  Constitution  and  deprives  litigauts  of  the  only 
truly  effective  remedy  for  the  abridgment  of  their  constitutional  rights.  As  the 
Second  Circuit  Court  of  Appeals  recognized  in  the  Battaglia  et  al  vs.  General 
Motors,^""  ^ 

.  .  while  Congress  has  the  undoiU)ted  power  to  give,  withhold,  and  refctrlct 
juri.<«diction  of  courts  other  than  the  Supreme  Court,  it  must  not  so  exercise 
that  power  as  to  deprive  any  person  of  life,  liberty,  or  property  with  our 
due  process  of  law  or  to  take  private  property  without  just  compensation. 
By  withholding  the  only  effective  remedy  to  racial  discrimination  to  pubhc  school, 
tlie  act  denies  >o  those  seeking  an  end  to  such  discrimination  due  process  of  law. 

This  conclusion  is  in  no  way  weakened  by  the  Supreme  Court's  decision  in 
Yakus  r.  United  States.^'  another  case  that  has  been  cited  as  authority  for  the 
instant  leglfiTation,  In  Yakus  the  petitioners  have  been  convicted  under  the  Bmer- 
gencv  Price  Control  Act  of  1^2  of  the  willful  sale  of  wholesale  cuts  of  beef 


«i»o  also,  S^rij^moornph  Corooration  v.  OPnhore  Raydi$f,  Inc.Ufi  F.  Supp.  342  (E.D. 
Tift  l^r..!),  aff-d  26«  F,  2d  342  (.%th  Cir.  1956)  «tatln«  thftt  thp  Snpreme  Court  Is  the  flnal 
ftuthorltr  on  ConBtltntlonnl  >.tnn(lard  of  patentability  under  Artj<ie  1,  I  8,  and  that  Con- 
prem*  mav  not  therefore  validly  red»iee  the  stftndard  of  invention  as  recognized  by  the 
Supreme  Court ;  Jone$  v.  Mrehan,  175  U.S,  1.  20  R.  Ct.  1  (1899)  holdInK  that  Interpreta- 
tion of  tr»^fltle«  l«  the  pecnllar  province  of  the  judiciary  aod  that  therefore  conffreaslonal 
acts  attempting  to  affect  rljjhts  under  a  treaty  are  Ineffective.   

« North  Carollnn  cenernl  j<tntiitp  f  115-176  1  read.  In  pertinent  part,  an  follows: 

No  Rtndent  Kholl  be  nnslRned  or  compelled  to  attend  any  Mhool  on  account  of  race,  ,^ree«,. 
color,  or  national  orlpln.  or  for  the  purpose  of  creating:  a  balance  or  ratio  of  race.  reoKloii, 
or  notional  orlRlns.  Involuntarv  hnslnsf  of  students  in  contravention  of  this  article  is 
prohibited,  nnd  nnbllc  fnndu  shall  not  be  used  for  any  8uch  hiisslnK.  ^„       „  ^  *«^^ 

•  yorth  Carolina  State  Board  of  Education  v.  Surann,  401  U.S.  177.  91  S.  Cf,  1284.  1280 
(1971>. 

160  p,  2d  2r.4  (2d  Cir.  1948), 
"169F.  2dftt2.'»7. 
«  321  U.S.  414.  64  S,  Ct.  660  (1944). 


at  prices  above  those  prescribed  l)y  the  administrator  During  the  coarse  of  the 
trial,  the  defendants  liad  attempted  to  raise  the  constitutionality  of  the  act  and 
of  the  order  that  they  had  allegedly  violated.  These  attempts  were  denied  by  the 
trial  court  and  the  conviction  was  affirmed  by  the  Court  of  Appeals." 

Ir.  aflSrming  the  conviction,  the  Supreme  Court "  found  that  the  exclusive  statu- 
tory procedure  set  up  by  the  act  for  administrative  and  judicial  review  of 
regulations  provided  a  sufficiently  adequate  means  of  determining  the  constitu- 
tional validity  of  the  regulations :  therefore,  the  provision  of  the  act  precluding 
consideration  of  the  validity  of  the  regulation  as  a  defen.se  to  prosecution  for 
it«  violation  did  not  offend  due  process.  In  addition,  the  Court  upheld  the  act  s 
provisions  (a)  prohibiting  the  Emergency  Court  ;>f  Appeals,  established  by  the 
act,  from  issuing  temporary  stays  or  injunctions  during  the  iH»ndency  of  litlg,*!- 
tion  and  (b)  staying  i)ennanent  injunctions  issued  by  that  court  until  the  ct- 
piration  of  thirty  days  or  disposition  of  the  case  by  the  Supreme  Courfr 

It  is  in  this  last  iiolding  in  Yakus  that  the  pro|)ononts  of  the  Nixon  Aduiinistra- 
tion  s  anti-busing  legislati(m  seek  its  justification.  This  is,  of  course,  a  perversion 
of  the  Court's  decision  in  YaJcus  which  involved  an  entirely  different  situation 
than  is  presented  here. 

To  begin  with,  the  Court  in  Yakus  relied  greatly  on  the  fact  that  this  was 
emergency  legislation  passed  by  Congress  during  wartime  to  meet  the  grave 
danger  of  war-time  inflation.  Were  the  validity  and  effectiveness  of  prescribed 
maximum  prices  to  be  subjected  to  the  delays  of  litigation  in  the  several  federal 
and  state  courts,  or  were  these  orders  to  be  rendered  ineffective  by  inj\incti(»i 
or  stay  prior  to  their  revision  or  final  determination  of  their  validity,  the 
court  rea.sone<l,  the  whole  purpose  of  tlie  legislation — to  prevent  the  destruction 
of  tlie  national  economy  by  excessive  prices—would  lie  sorely  endangered." 
Second,  the  Court  noted  that  e'en  though  the  Emergency  Court  of  Appeals  was 
deprived  of  injunctive  power  pending  ap}>eal.  the  price  control  administrator  was 
not;  that  he  was  vested  with  wide  discretionary  power  to  modify  and  suspend 
a  regulation  i)emling  its  a(hninistrative  and  judicial  review.  Sin(!e  the  i)etitioners 
had  not  applied  to  the  administrator  or  in  any  way  tried  to  take  udvantage 
of  the  administrative  procedure  provided  by  the  act.  tlie  Court  could  not  find  a 
denial  of  due  process."  Additionally,  the  Court  felt  that  in  exercise  of  tlie  iM)wer 
to  protect  the  national  eccmomy  from  the  disruptive  influence  of  inflation  in  time 
of  war.  Congress  could,  as  could  a  court  of  efpiity,  postpone  injunctions  restrain- 
ing the  operation  of  price  regulations  until  there  lawfulness  could  be  ascertained 
by  the  adequate  and  expeditious  procedure  providwl  by  the  act." 

The  material  differences  between  the  situation  in  Yakus  and  the  .situation  now 
before  Congress  are  obvious.  There  are  no  exigencies  bearing  on  the  national 
security  of  this  country  that  mandate  the  p(jstiK)nement  of  the  vindication  of 
constitutional  rights.  Vie  Congress  must  not  confuse  the  hysterical  outcries 
against  busing  beard  in  some  parts  of  the  country  with  the  very  real  con- 
siderations of  national  security  find  safety  that  motivated  the  Yakus  Court." 
Furthermore  in  Yaktie  the  complaining  parties  had  not  availed  themselves  of  t!ie 
arguably  adequate  administrative  and  judicial  remedy  provided  them  by  the 
(luestloned  statute:  here  the  complaining  parties,  the  discriminated  against 
minority  school  children  of  this  country,  are  left  by  the  moratorium  legislation 
totally  deprive<l  of  any  effective  and  expeditious  means  of  enforcing  the  con- 
stitutional rights  long  denied  them  by  recalcitrant  local  school  authorities. 
Lastly,  the  legislation  involved  in  Yaku^,  unlike  the  legislation  now  b<»fore  the 
Congress,  did  not  involve  a  Congressional  determination  of  constitutional  stand- 
anls  le.ss  stringent  than  those  determined  by  the  fiupreme  Court  and  the  lower 
federal  courts. 


"  1.37  F.  2d  850  (l8t.  CIr.  194.3). 

"Three  justices  dissented.  Roberts.  J.  felt  the  net  had  imconstitutionally  delegnted 
loglslntlve  antliorlty  [321  U.-S.  at  448.  64  S.  Ct.  at  679],  while  Rutledge,  J.,  with  Murnhv,  J. 
toncnrrinf;,  thought  toe  net  violated  dne  process  and  the  separation  of  powers  [321  U.S.  at 
B84.64  S.  Ct.  at  684J. 

»'^.321  U.S.  nt  i'A2,  04  S.  Ct.  at  671. 
321  U.S.  nt  4.38-0.  64  S.  Ct.  nt  674. 

"  .321  U.S.  nt  4.30-443.  64  K.  Cf,  nt  674-676. 

"It  should  he  remembpred  that  wartime  pressures  and  security  were  also  cited  nn 
reasons  Justifying  the  federal  government's  outrageous  discriminatory  policies  against 
.TapnnoHe-Amerlcnns  durhig  World  Wnr  IL  See,  Korematsu  v.  I'niUd  f^tntcn,  .323  U.S.  214, 
65  S.  Ct.  103  (1044)  :  Ej"  Parte  Kndo,  3i3  U.S.  283.  65  8.  Ct.  208  U944>  :  Hirahajfanhf  v. 
f:ttUed  Staffs,  320  U.S.  81,  63  S.  Ct.  137.5  (1943)  :  Rostow,  J apaneie- American  Casen — A 
DUastcr,  54  Ynle  L..T.  480  (1945).  Indeed,  the  Hirahayanhi  mse  was  cited  hy  the  Yakun 
mnjorlty  ns  supporting  Conpress'  authority  to  postpone  Injunctive  relief  pending  flnnl 
review  of  price  control  orders.  321  U.S.  nt  443.  64  S.  Ct.  nt  676. 
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What  has  l  een  ?:aid  thus  far  against  the  student  Transportation  Moratorium 
Act  should  not  1)8  taken  as  an  argument  against  tlie  tlesiral)i!ity  of  developing 
clear,  substantive  guideline  governing  the  transportation  of  students  in  desegre- 
gation case^j.  IndtM»d,  the  need  for  guidelines  of  tliis  sort  was  one  of  the  priucipal 
reasons  undeu.v'  ig  the  Supreme  Court's  opinion  in  f^wann  v.  Chariot tc-Mcckhm- 
hunf  Hoard  of  Education.^  Tlie  Court,  after  descTibing  the  process  of  iutegration 
since  Brown  r.  The  Board  of  Education^  as  ''an  area  of  evolving  remedies** 
produced  by  a  process  of  ''trial  and  error",  sought  to  amplify  fthel  guidelines*' 
that  had  been  developing  in  desegregation  cases.  The  Court  was  forced  to  admit, 
aK  it  inevitably  had  to  do,  that  even  these  new  guidelines  were  "incomplete  and 
imperfect".'"  The  Court  did  specifically  approve  of  transportation  of  students 
as  a  means  of  achieving  the  goal  of  maximum  racial  integration,  Imt  it  also 
rer^oguized  that  iu  large  districts  the  travel  time  nece.^.sary  to  achieve  this  goal 
in  each  rould  prohibitively  long.  In  other  words,  the  Sinpreme  Court  instnioted 
the  lower  courts  that  other  factors,  such  as  the  age  of  students  and  the  time 
required  for  tran.sit,  should  be  considered  as  limits  on  the  amount  of  busiug 
required  ^ 

Admittedly,  the  ^mnm  deci.<?ion  left  the  lower  federal  courts  with  considerable 
discretion  in  formulating  desegregation  decrees.  It  did  so  berniuse  flexibilitv  in 
meeting  each  individual  case  is  required  by  the  very  nature  of  the  desegregation 
problem.  Individual  differences  within  the  school  disftricts  make  one  standard 
capable  of  goveniing  all  situations  virtually  impossible.  Uniformity  and  con- 
sistency are  unquestionably  laudable  goals,  but  they  cannot  be  exalted  over 
the  compelling  ne<*d  to  txiilor  each  remedy  to  meet  the  specit:c  case  presented. 
The  point  is  that  the  moratorium  act  and  the  Equal  Educational  Opportunities 
Act,  constraining  and  limiting  the  federal  courts  in  dealing  with  desegregation 
cases,  are  not  only  constitutionally  abhorrent,  but  are  practically  and  administra- 
tively indefensible. 

SUMMARY 

This  is  bad  legislation.  It  is  not  needed.  Courts  generally  have  done  no  more 
than  what  is  necessary  to  integrate  a  segregated  school.  Courts  can  and  do  grant 
delays  when  delays  serve  a  worthwhile  pun>ose.  If  courts  are  to  be  criticized, 
it  is  for  being  overly  lenient  and  indulgent  with  school  boards  which  have  per- 
sisted in  depriving  children  of  their  educational  and  constitutional  rights.  The 
mandate  to  integrate  schools  was  issued  1«S  years  ago.  Children  unborn  at  the  \ 
time  have  completed  their  public  school  life  in  a  segregated  and  inferior  ' 
environment.  » 

We  should  not  further  delay  integration,  rather  we  should  accelerate  it  Only  ] 
then  can  unfounded  fears  whicn  sway  so  many  be  removed.  The  old  theorv  that 
Negroe.%  Mexicans  and  other  minorities  were  bom  inferior  has  been  so  thoroughly  ? 
refuted  by  science,  by  exi)erience,  by  logic  and  plain  common  sense  that  even  ^ 
the  most  ardent  raci.st  will  not  espouse  it.  Equally  false  is  the  theory  that  while 
Negro(»s  and  Mexicans  are  not  bom  intellectually  inferior,  they  l>ecome  that  way  \ 
through  assrjoiatiou  with  their  parents  and  home  in  their  eariy  vears  to  a  degree  \ 
that  the  school  cannot  undo  the  harm.  Unfortunately,  many  school  administrators,  1 
including  our  Con)U.s  Christi  Hoard  of  Education,  seem  to  be  advocating  this  ^ 
latter  proposition  in  an  effort  to  shift  responsibility  for  the  system*s  shortcomings  \ 
and  faihng.s.  Certainly,  minority  children  from  the  Imrrios  and  ghet*^os  enter  ' 
school  witli  poverty  related  problems.  The  median  educational  level  for  ^ii>anish 
sumained  adults  in  Co  qui  s  Christi  was  four  years  of  formal  schooling  according 
to  1000  census  statistics.  Segregated  schools  have  never  done  well.  However,  the 
affluent  ciiild  carries  problems  to  school  as  welK  Each  child  presents  a  challenge 
to  his  teachers.  These  challenges,  whatever  they  are  and  whatever  the  cause,  can 
best  be  met  in  an  integrated  facility.  Massive  tutorial  programs  can  be  under- 
taken to  nelp  children  who  cannot  receive  this  help  at  home  because  of  the 
educational  deficiencies  of  tlieir  own  parents.  The  Spanish  speaking  child  will  get 
exi)osure  to  Engli.sh  correctly  pronounce<i.  And  \lie  public  will  learn  that  prob- 
lems, like  color,  do  not  rub  off  on  the  child  on  the  next  seat  Inferior  s<  hools  are 
not  that  way  because  of  the  children  put  into  them,  but  rather  because  of  what 
the  Boa  rd  of  Education  puts  into  them. 


i»40l  rs.— .01  S  Ct.  12fi7  (1971). 
3" 347  r.R.  4^8.  74  S.  Ct.  6.S6  (1934). 

VrV  ^ILSi—*  ^1    Ct  at  1271. 
««/<f.  ntl283. 
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Integrated  schools  will  produce  an  integrated  effort.  xVll  segments  of  the  com- 
munity will  be  interested  in  all  schools  in  tlie  community.  It  will  bai)i)en  no  other 
way. 

One  final  thought.  There  are  those  who  never  intended  that  there  be  integration 
of  our  public  schools.  Long,  drawn  out  litlgatiou,  tokenism  and  lip  service  were 
intended  to  replace  meaningful  integration  and  eqiiahty  in  the  public  schools.  If 
apartheid  is  what  a  majority  of  our  Congress  wants,  this  wish  should  be  made 
known  to  the  minority  children  of  this  country.  If  the  legal  battles  are  not  really 
meant  to  be  won ;  if  the  rules  will  be  changed  whenever  necessary  to  i)erpetuate 
what  we  now  have»  then  the  children  should  be  told.  The  game  has  gone  far  too 
long.  The  children  have  a  right  to  know. 

J.«.MES  DeA^da. 

RACJAL-ETHNIC  STUDENT  ENROLLMENT 
tn  percent) 


High  school 

Anglo 

Mexican 

Negro 

King  

.:.:.;...>.......,,..-.-.....-..  89.00 

10.  S8 

0.42 

Carroll..;.   . . .     . .  .•.^>  .>,.»:. 

.  .  ...  .»>  .  .  .  .  .         -v.  .  .  ...                    75  00 

24  (8 

.15 

.>...> . . . . . . .:. ... 68. 02 

31.69 

.29 

Moody! . .  .".X  I IV! '. I '. !C . . . . 

......... . . . . . . ....            5. 68 

83.48 

10.85 

Miller... . . 

.........................  19.10 

65.39 

15.51 

COMPOSITE  SCORES » 


Grade 

Anglo  schools 

Minority  schools 

King 

Carroll 

Ray 

Moody  Miller 

36... . . .  . . ...  . .  ...  . . . ....... ..... . . . 

0 

0 

0 

0 

0 

0 

0 

0 

34!::;;;::m"::::,:^;v::?'^*:: 

0 

0 

0 

33..>..:...,;.^,.,.;.,^.:.:...:;.;...., 

0 

0 

0 

0 

0 

0 

0 

0 

3  u ! " ! :  ■ ;  : 

0 

3 

0 

0 

30. ...... . . ... 

1 

2 

0 

1 

3 

6 

0 

0 

7 

5 

0 

0 

^l^JXTi^^X'  10 

7 

10 

3 

0 

20 

9 

12 

0 

4 

15 

8 

19 

0 

4 

........>.....:-.  17 

11 

20 

1 

4 

.vw......  29 

14 

24 

3 

2 

,...;..:.:.:.»:..;..:.  16 

26 

18 

2 

1 

.:.-....,.»>.....  28 

24 

29 

4 

3 

.:.>.-..:.>x.x.-^.-  27 

32 

28 

6 

8 

25 

21 

5 

13 

1 8  v;;^  J I  !X!  Z !  ^^i;!  "X^x->  - - 

■^r"z;!>!i']^  129 

30 

*22 

5 

10 

.........-:.>...  22 

»25 

21 

4 

6 

17 

27 

10 

15 

13 

1 5 !  1  ;  7?^;; 

25 

29 

15 

23 

14 

24 

20 

14 

15 

16 

27 

21 

30 

16 

18 

15 

15 

39 

27 

15 

12 

19 

30 

t3l 

...............  14 

16 

15 

137 

34 

;.'....>.-.:.;..;..;.  le 

10 

17 

37 

31 

5 

11 

40 

33 

7 

6 

36 

26 

5 

5 

18 

13 

1 

3 

16 

9 

1 

4 

6 

6 

1 

2 

3 

4 

0 

0 

0 

2 

0 

0 

0 

0 

Total. ...:....,.v.>'..v...- 

:.x...:..:.-.>......  398 

398 

417 

369 

339 

1  Composite  scores  of  4  tests  given  12th  grade  (senior)  students.  Number  of  students  from  each  school  scoring  the 
grade  indicated. 
>  National  12th  grade  average. 

3  Mean  average  of  group  tested  at  each  school.  It  means  that  M  of  the  group  scored  above  the  average  grade  and  H  of 
the  group  scored  below  the  average  grade. 
*  National  9th  grade  average. 
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RACIAL  ETHNIC  STUDENT  ENROLLMENT 
(In  percent) 


High  school 

Anflo 

Mexicen 

Negro 

Kini...x. 

CirroM.^.....,...,...,... 
Ray.-......-..-..-.. 

Moody......-.-  .-.  ; 

Milfer..:..-..:,-.-.-..-..,.-, 

10.58 
24.48 
31.69 
83.48 
65.39 

0.42 
.15 
.29 
10.85 
15.51 

NATURAL  SCIENCE  TEST  SCORES 

[Number  of  students  from  each  school  scoring  the  grade  indicatedi 

Anglo  schools 

Minority  schools 

Grade 

King       Carroll  Ray 

Moody 

Miller 

36....- 


-      .  ^x->->.>^.-.^<.:..r-.v->-><™....  0  0  0  0  0 

35.^^>...^.:...-.^^:..^^..,.,.,....^-.^.,.......^..,..  0  0  0  0  0 

34.  .v..»-.»^.x<->-><->»->.>:.>.:..>.:..>...  ]  J  1  0  0 

33...^^^.^,^,^^..^^^^^..^............^  6  13  10 

32..^^^^^^:^.^^^.^^^^  6  4  5  0  2 


5  6  6  0  0 

2  0 


31...-. 

30...-——::——  5  2  7  . 

6  5  8  0  0 

28..^..».^:.,^:.:.:.^^.^.^.^^,.^..._^....  3  10  12  1  2 

27...>.>x-<.»>x-^<.»>.>>o..>x..>.>.:...>:-<-^>  10  8  18  0  3 

^..^<r^.::.^:^^^^.^^..:^^^..^.  21  16  20  1  1 

25.^^-.:...^^.,.^^^..^^^^..,.^...^^...  20  19  18  4  5 

23.. .x.><-x.^^>^>».>^^.>.^^:.>^. ........  26  20  22  5  9 

22^.-..^.^.^.^.^^^^^^^^^.^.^_,.^.^^  0  10  15  5  2 

21....^.^^^^^,.^^^^-^..^^..^^.,^.,  2  19  13  5  5 

20— .^..>^.:.^:^....^.-^,..^.^^_. 13  19  16  2  3 

j8-"-^.>^w>-.><-><^<<-<-...>.>. >  41  33  1  40  14  la 

7...^.>.^^.^.^^^^^^^^^^.^^..^._3^...,  12  123  19  6  8 

]^--->>:^<^<->>y>:r:^^<--><ry><^  18  20  13  1  2  21 

23 


\S....^:^^^^^.^^^^^^,..^^._^^,  18  21  17  26 

4.^.^^.^^....^.,  12  14  26  24  19 

I3..^^...>^.,..^-.^..^^.^.^.^^.-..^^^„^^..  20  27  21  32  27  | 

2.^x.-<--x-x-.:.>>.>^.><-x-<-<<<..>.-<.>><--  18  23  10  26  1  35  ! 

jl --^>.>  .:.x-.>        <--><^           <---->>->-.  12  21  14  1  23  24  | 

lO.....:....:^.-.-..-..^.-.,.,..^.-.^  20  18  ;6  31  26  1 

9^-<^^:^^^,y:^:r^y^^.^,.^^^.^^^.^.  14  13'  26  65  41  J 

8.^>..><.w..>>>>^^>-->->.:.-<->>--:-->.>--.  10  8  i2  26  16  i 

7^^^^..,^  .:^^^.,^...:^.:,^,^   --.  ^^-  6  8  3  13  19  | 

l^^^^^^:,:^^^^^^^^^^^.  2  4  7  9  9  j 

5...>^>.^.^^^>,..,  .^^.^.^^.^.^.  4  2  5  15  J2  i 

\^->^<^^:^:^y^:^.:^..^^^..^^^.^.  112  7  4 

3..^.^,.:.^.^^.^.,.^^^^^^^.^^.^.^.^..  3  10  11  I 

2..^.:...:.:..:.:...-..:.,.^^.^^  1  1  0  1  1  | 

1  .v.»>x-> ...  .:...>:.:-:.>x.  o  .>  <-..»-.>..x.  ...>.>x-->-  0  0  2  3  2"  \ 

Total. .  :.>:.> .:. .> ...        ...         . .  399  399  417  369  340  ' 


1  Mean  average  of  group  tested  at  each  school.  It  means  that  M  of  the  group  scored  above  the  average  grade  and  cf 
the  group  scored  below  the  average  grade. 
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RACIAL-ETHNJC  STUDENT  ENROLLMENT 
(In  percent] 


High  school 

Anglo 

Mexican  Negro 

Kin|......-.w....... 

Carroll. 
Ray  

Moody... .-..-.w. 
Miller.-.-.;..  ..-..>..:.:.: 

10.  SS  0.42 
24.48  .15 
31. 69  .29 
83.48  10.85 
65.39  15.51 

ENGLISH  TEST  SCORES 

[Number  of  students  from  each  school  scoring  the  grade  indicated] 

Anglo  schools 

Minority  schools 

Grade 

King       Carroll  Ray 

Moody  Miller 

36....  0  0  0  Q  Q  i 

35...>.:.-^.>..:..:..r..^....-.:..:..>:.:..-..,..-^..,..,.^^.  0  0  0  Q  Q 

U....y.^.<.<r^...<^.^^.^y:^.^^:^.:^.^:^.  0  0  0  0  Q  ; 

33.^. ..:^,.>>>.:.:.>.>.^.>.:....:..:......,.,,,.^. 0  0  0  0  Q 

32... .:..^:.:.>. 0  0  0  Q  Q 

.>:..:-:.-  .:.>:.>  .>..-..:.....x.                   .  ^  0  1  0  0  Q  , 

28.....>>»:.:...^:..>. ,.>:...:...>,.,.:.. 2  1  2  0  0  ^ 

26...,^.>^.>^...,.:.x....-.:.x.,.^-...:.. 7  9  lO  0  4  3 

24,........,:...:.:^.:..,.>:.,,.^.,..:..,..,,.^  14  U  12  1  2  ^ 

23.....>.>:...>x.:.>..,.<..X.>..:..>.:.  2?  I?  32  4  5  ; 

n.......:^,,.:.:^........,.^^,^,,^...,.^...  15  22  18  4  6 

21 .... . .     >:.;.>    35  24  40  3  4  ^ 

20  ^>  -x-> .  ...>>>>.:..>.:..>..  35  35  24  5  5  * 

9...,:>.:.^.>o->>r.><--:-:.>x...>:.,.>.»:o— -X.X.  25  "  29  26  7  14  j 

18...,..:.>:.^^.:.». 138  35  i38  8  6 

7...>o:o<.>-->x...^<.».>.-:.x-:.<.-.>».>:.:.:..  26  132  28  13  9  » 

l6.-.,..:.>r.>.^.<.,^<...<.>.>..:.:.:.^..:.^>..,.. 17  21  21  19  U  S 

5...:.:.:...>>^....:...^..>^...:.;.:.,.:.^>,..,.,.:.^,.^^  28  33  19  24  22  i 

12  18  12  20  18  ^ 

13...... x^<.-:.<.:-><.>:.>>.^.x->>  12  31  15  25  J6  ; 

2.....x->-x-c-..-:o-.^.^,...:..:o.>..x.»..».  18  14  U  27  6 

l...,..:..:^......^^,^.:.:,.......,.:..:..:.,,..,.....,,,  IQ  U  18  1/  1 19  ! 

10..,.^:^...^^.... ....v-.^.:.:..:.. ........  9  10  9  »23  29 

 ...>.....:-.»...:.:.-.:...:..:..:..  U  15  13  23  21  i 

R....>.:.:.>,...-.>.,.:..:..^-,....:.:.:.  g  14  13  25  19  ! 

7....,...».-.v..:...-.-x-:.....x....x.:.x->..:->.  10  21  U  38  34 

6......>.<-:.<.->v..x..w^x....x-.->>-->.->.>->:.:-.  8  9  6  16  18 

5....:.:..~.:...^.,..^.>...-..:....,.^.:.;.^,.,.,.^. 6  11  7  20  {? 

Torn .:. ... .          ..... ... ....... ...........  .  4^6     '  458  420  374  345  . 

theXVr/cl%°iloW.'?,'.Vai'  g'"d,!"'°°'' "  """"  «  °' «  "  i 
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RACIAL-ETHNIC  STUDENT  ENROLLMENT 
Mn  percent} 


Hish  school 


King.,.-...  

Carroll  

Ray  

Moody.................. 

Mitler.....-.w..;'  ' 


Anglo 

Mexican 

Negro 

89.00 

10.58 

0.42 

75  00 

24.48 

.15 

68  02 

31.69 

.29 

5  68 

83.48 

10.85 

19. 10 

65.39 

15. 5L 

SOCIAL  SCIENCES  TFST  SCORES 
INumber  of  students  from  each  school  scoring  the  grade  Indicated! 


Anglo  schools 


Minority  schools 


Grade 


King 

Carroll 

Ray 

Motdy 

Mili(>r 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

5 

0 

5 

1 

0 

8 

5 

5 

0 

0 

5 

4 

4 

0 

0 

15. 

8 

13 

1 

0 

12 

14 

12 

1 

4 

8 

6 

12 

1 

2 

30 

19 

29 

2 

2 

17 

11 

13 

0 

1 

21 

22 

23 

2 

4 

26 

19 

25 

6 

5 

25 

35 

30 

2 

6 

4 

12 

11 

4 

G 

22 

29 

22 

6 

4 

121 

137 

»24 

5 

14 

10 

15 

12 

5 

11 

18 

13 

9 

7 

8 

19 

12 

8 

10 

12 

12 

19 

13 

12 

3 

10 

17 

12 

9 

12 

23 

22 

25 

35 

35 

16 

22 

11 

28 

18 

10 

14 

8 

20 

21 

0 

0 

0 

0 

0 

12 

11 

16 

22 

127 

3 

4 

17 

132 

23 

11 

7 

10 

43 

24 

12 

6 

10 

21 

17 

7 

9 

11 

26 

17 

5 

9 

9 

23 

12 

7 

6 

4 

23 

12 

1 

3 

4 

8 

10 

8 

5 

3 

24 

31 

403 

415 

410 

369 

341 

Total. 


'  Mean  average  of  grou^  tested  at  each  school.  It  means  that  H  of  the  group  scored  above  the  average  grade  and  H  of 


the  group  scored  below  the  average  grade. 

RACIAL-ETHNIC  STUDENT  ENROLLMENT 
|ln  percent] 


Hijh  school 


Anglo 


Mexican 


Negro 


Miiier.v:::::":"^:; 
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MATHEMATICS  TEST  SCCflES 


(Number  of  students  from  eacti  school  scoring  ttie  grade  tidicatedi 


An^^o  sctioos 

Minority  schools 

Grade 

King 

Carr&It 

vol  1  VJI 

Ray 

Moody  Miller 

0 

0 

0 

0 

0 

0 

0 

1 

0 

0 

0 

1 

1 

6 

0 

0 

2 

2 

0 

0 

4 

5 

0 

1 
0 

3 

1 

0 

3 

5 

0 

3 

^Z^Z^^.  12 

4 

12 

0 

2 

7 

12 

0 

3 

r^ll"!:^!!?  12 

8 

10 

3 

2 

9 

5 

1 

0 

26 

14 

15 

5 

8 

...:...x.>:—-:..  19 

20 

13 

4 

2 

^x-<..>.>...:.  II 

7 

15 

3 

2 

...-:.:-.>..>...  28 

25 

22 

7 

11 

..>>:->:—-—.  21 

13 

12 

1 

6 

25 

39 

45 

6 

15 

..:.>.:.:..:-:-:-—  21 

24 

11 

13 

15 

-  .    -            »  23 

23 

16 

11 

8 

..>..>->.....>  43 

145 

»50 

28 

22 

.>..:..:_......>  20 

34 

17 

21 

21 

......:.-.>........  18 

23 

21 

30 

19 

..............  18 

23 

24 

41 

22 

22 

25 

25 

>35 

121 

0 

0 

0 

0 

22 

17 

38 

41 

0 

0 

0 

0 

.»->.»:.<....  16 

18 

14 

30 

32 

0 

0 

0 

0 

0 

0 

0 

0 

12 

14 

37 

26 

0 

0 

0 

0 

21 

13 

30 

22 

0 

0 

0 

0 

17 

16 

30 

31 

Total .     <^.>  <.>^ ...... 

404 

446 

418 

374 

343 

t  Mean  average  of  group  tested  at  each  sctiool.  It  means  that  H  of  the  group  scored  above  the  average  grade  and  14  of 
the  srouD  scored  below  the  average  grade. 


Mr.  DeAnd.\.  You  have  my  statement — my  statement  covers  many 
of  tlie  points  covered  by  Justice  Artliur  Goldberg  who  testified  before 
me. 

•  I  point  out  that  I  have  had  occasion  to  participate  in  several  of  these 
cases  tlmt  concern  this  legislation  including  the  Corpiis  Ckristi  case 
which  incidentally  was  stayed,  the  busing  oraer  in  the  Corpus  Christi 
cas(»,  was  stayed  by  the  Supreme  Court 

I  do  want  to  urge  this  committee  to  understand,  because  having 
been  involved  at  the  district  court  level  and  knowing  what  tliese  Fed- 
eral judges  go  throu^rh,  and  the  time  that  is  involved,  and  studies 
that  are  made,  the  ovidoiuo  that  is  heard,  which  is  vohiininoiis,  as  tx) 
the  l>cst  way  to  achieve  an  integmted  school  system,  is  not  done  lightly 
and  that  those  judges  ai-e  by  far  the  best  persons  in  a  position  to  deter- 
mine the  best  way  to  achieve  an  integiatcd  system. 

The  courts  invariably  defer  to  local  boards  in  trying  to  set  up 
desegregation  plans  and  if  you  have  a  busing  plan,  it  is  simply  because 
all  other  alternatives  have  been  thoroughly  explored  and  have  been 
found  wanting  in  order  to  desegregate  a  system. 
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So  what  you  are  doing  by  this  legislation,  since  it  applies  only  to 
tliose  cases  which  have  busing  plans,  is  in  effect  telling  tnose  children, 
those  minority  cliildren  who  are  unfortunate  enough  to  live  in  an  area 
which  could  not  be  desegi*egated  without  busing,  that  they  are  going 
to  have  to  continue  being  deprived  of  their  rights  for  some  time  in  the 
future  and  perhaps  forever. 

This  is  baf^ically  wrong,  lliis  is  but  a  continuation  of  what  for  too 
long  minority  children  have  heard  from  oUier  bodies,  from  other 
boards,  from  other  administrators — by  various  means,  by  blockage  of 
wliatever  kind  of  name  you  want  to  give  it,  to  delay  the  desegregation 
of  school  systems. 

My  feeling  is  that  these  cliildren  have  been  wronged  enough  and  that 
it  is  time  to  stop  and  t^ll  tlicm  what  their  rights  are. 

I  do  not  ssee  any  purpose  that  can  possibly  be  served  by  delaying 
defiogi-egiition  e^'on  longer  than  the  courts  have  alimdy  done  it. 

This  has  been  delayed  for  18  years.  Children  who  were  not  even  bom 
when  the  Brown  decision  came  up  are  now  out  of  school  and  they 
never  saw  an  intognitod  sch(K)l ;  yet  we  have  before  us  now  still  another 
means  or  method  being  proposed  to  fnither  delay  this  matter. 

Another  thinff,  this  legislation  implies  that  the  courts  have  over- 
st^I^ped.  It  confirms  what  many  people  throughout  this  Nation  are 
saying;  that  is,  that  these  Federal  judges  are  just  a  bunch  of  dictators 
who  Jtre  trying  to  run  our  lives  for  us. 

It  gives"  credence  to  this  thinking  and  I  do  not  think  it  is  right  or 
helpful  to  these  men  who  I  think  have  made  a  tremendous  sacrifice  by 
trying  to  do  what  needs  to  be  done  to  follow  the  Constitution  and  to 
protect  the  minority  childi*en  of  this  Nation,  to  give  credence  to  the 
slander  by  passing  a  law  of  this  type. 

There  are  stastics  before  you  in  the  statement  I  have  prepared  but 
I  will  summarize  them  by  saying  this,  that  not  considering  the  drop- 
out rates  of  minority  children,  minority  children  in  Corpus  Christi 
graduate  with  a  ninth  grade  education.  This  is  according  to  ACT 
test  scores,  that  is  the  American  college  testing  program,  a  test  battery 
given  to  all  12th  grade  schoolchildren  in  Corpus  Christi.  all  high  school 
seniors,  and  given  extensively  throughout  the  State  of  Texas.  So  tlicre 
is  no  point  in  trying  to  perpetuate  this  system  because  it  has  failed  to 
do  its  job,  I  urge  you  not  to  pass  this  legislation  and  I  will  try  to 
answer  any  questions  that  any  of  the  committee  members  may  have. 

Chairman  Brooks.  Mr.  i  'e  Anda,  I  want  to  thank  you  for  a  very 
well  thought  out  and  scholarly  statement.  It  seemed  to  be  very  well 
documented.  Obviously,  you  have  spent  ^  considerable  time  in  pre- 
paring it? 

Mr.  Zelenko? 

Mr.  Zei>kxko.  Mr.  De  Anda,  your  statement  savs  that  you  are  not 
entirelv  clear  how  the  moratoruim  bill  affects  the  Corpus  Christi 
litigation.  The  Justice  Department  has  released  information  sliow- 
ing  that  the  Corpus  Chrhti  cose  is  a  case  on  appeal.  It  does  not  indi- 
cate whether  or  not  or  how  the  moratorium  bill  would  affect  that 
decision.  Has  the  district  court  already  entered  an  order  desegrega- 
tini?  Corpus  Christi  schools  ? 

Mr.  Di3  Anda.  Yes,  they  entered  an  order  which  includes  busing 
as  well  as  other  desegregation  tools  but  includes  the  busing  of  ap- 
proximately 15,000  out  of  4i,000  schoolchildren  in  the  system.  This 
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order  was  eiitei^d  over  a  year  ag:o,  approximately,  and  was  staved 
by  tlie  bupreme  Court. 

Ar^^?;^^^^f^^%^^,  ^^"^^  opinion  as  the  counsel  in  that  case, 
Mr.  De  Anda,  wlietlier  an  order  by  tlie  court  of  appeals  in  the  Cormts 
Ctivhsti  case  remanding  tlie  case  to  the  district  court  would  be  affected 
by  the  moratorium  bill?  For  example,  the  Fifth  Circuit  Court  of 
Appeals  might  order  different  busing  than  was  ordered  originally. 

Mr.  De  Anda.  Some  of  th^  plans  that  were  submitted  to  the  court 
did  encompass  more  busing  than  the  court  actually  required  Of 
coui'se,  the  Fifth  Circuit  has  the  case  under  advisement  and  lias  advised 
us  that  It  IS  waiting  for  tlie  Supreme  Court  to  rule  on  aiiotlier  case 
that  apparently  concerns  some  of  tlie  matters  involved  in  the  Cormu^ 
Chmti  case,  and  it  could  require  more  busing. 

Mr.  Zelenko.  Or  different  busing. 

Mr       Anda.  Or  different  busing  because  the  courts  have  in  the 
past  changed  district  court  ordei's  after  reviewing  them. 
Mr.  Zelenko.  Tliank  you. 

Chairman  Buooks.  We  thank  you  very  much,  Doctor,  and  Mr 
De  Anda. 

Chairman  Brooks.  Mr.  Sam  Buice,  chairman.  Parents  Affainst 
tlie  Forced  Busing,  St.  Petersburg,  Fla. 
Mr.  Buice,  we  will  accept  your  statement  for  the  record. 
(The  statement  of  Mr.  Buice  follows :) 

Statement  op  Sam  Buice,  Chairman  Pabents  Against  Pobced  Busino 

St.  Petersburg;  Fla. 

Mr.  Chnlnimn,  distinguished  members  of  the  judiciary  committee:  Thank  vou 
tor  the  opportunity  of  appearing  before  you  to  bring  you  the  voice  of  Florida 
in  general  and  Pinellas  County  in  particular  on  this  most  important  issue  of 
forced  busing  of  pupUs  to  achieve  racial  balance  in  the  public  schools 

Parents  Against  Forced  Busing  is  a  50,000  member  strong  organization  of 
parents  and  citizens  dedicated  to  the  neighborhood  schools  concept  and  eaual 
educational  opportunity  for  all  children,  but  adamantly  opposed  to  forced 
busing  of  pupils  to  achieve  racial  balance.  We  in  PineUas  County  are  experienc- 
ing  the  evils  of  forced  busing  and  can  testify  from  the  first  hand  experieuces 
that  nothing  good  has  been  accomplished  by  forced  busing  either  socially, 
economically  or  educationally.  wliuu^. 

There  is  ample  evidence  that  race  relations  rather  ^han  improving,  are 
deteriorating  rapidly.  Riots  in  the  schools  are  commonplace.  Students  describe 
the  schools  as  powder  kegs  and  educators  admit  that  little  or  no  learninc  is 
mking  place  in  the  classroom.  In  Dixie  Hollins  High  School  an  estimated  30, 
000  pupil  days  have  been  lost— thus  f&r— in  the  1971-72  school  year  because  of 
racial  strife. 

In  HfK^a  Cie^a  High  School  an  estimated  20,000  pupil  days  have  been  last 
because  of  rioting. 

F^^ires  from  the  school  administration's  public  records  verify  the  following 

^"  ^^^^  1970-71  there  were  11  reported  assaults.  In  the  school 

year  19<l-72  September  through  March,  there  were  105  reported  assaults. 
an  1ncreaf<c  of  1,772  percent.  At  the  Elementary  school  level  prior  to  the  1971-72 
school  year,  there  were  7  suspensions- -for  serious  misbehavior.  This  was 
considered  normal.  In  the  1971-72  school  year,  September  through  March 
thero  have  been  150 suspensions,  anincreaseof  2J4S  percent. 

At  the  junior,  senior  high  level  there  were  100  suspensions  in  the  1070-71 
school  year,  in  the  197.  -72  September  througli  March  there  have  been  1.200 
suspensions,  an  incpea^e  of  1,200  percent.  Our  schools  are  in  a  state  of  rebellious 
confusion  and  cUos.  I  quote  from  the  St  Petersburg  Independent  Newspaper. 
Monday,  March  17.  1972,  caption  "Racial  Harmony  Aim  of  Park  Group" 

Descrihing  conditions  at  Pinellas  Park  Junior  High  School,  where  1.000  stu- 
dents walked  out  March  14th,  quote  "in  a  formal  statement  issued  by  both  black 
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And  white  students  following  the  walkout  and  a  meeting  with  principal  Thomas 
Wooley,  the  students  said :  **all  this  year  Pinellas  Park  Junior  High  has  been  u 
school  of  constant  and  seemingly  endless  turmoil  and  friction."  End  quote.  The 
following  morning,  Tuesday,  April  18, 1972,  from  the  St.  Peters9l)urg  Times  News- 
paper, caption,  "Fence  to  go  up  at  school."  The  story  relates  how  the  admini.s- 
tration  had  decided  to  erect  a  six  (6)  foot  chain  link  fence  to  keep  pupils  in  and 
trc  able  makers  out 

In  a  related  story  from  the  St.  Petersburg  Times  dated  Tuesday,  April  IS, 
3072,  caption  *'IMxie  Hollins  gets  warning  ou  accreditation."  This  story  relates 
how  Dixie  Hollins,  because  of  its  turmoil  and  strife  has  lost  the  interest  of  the 
j)upils.  The  reiwrt  from  the  accrediting  team  from  the  Southern  Association  of 
Colleges  and  Schools,  as  reported  in  the  St  Peter-s^burg  Times  stites,  quote  *'the 
report  found  fault  'vith  the  schools  activities  programs  and  observed  that  the 
school  spirit  that  once  flourished  here  is  now  at  a  low  ebb." 

The  report  concludes  again  I  quote  from  the  St  Petersburg  Times  **despite 
the  fact  that  recent  violent  vpheavalB  often  brought  about  by  circumstances 
beyond  the  control  of  school  oflacials— can  understandably  cause  a  staff  to  be 
•'gun  shy"  in  regards  to  allowing  more  student  activity.  The  faculty  and  staff 
nmst  generate  new  enthusiasm  and  Wgor  so  that  young  people  will  feel  that 
they  are  a  part  of  Dixie  Hollins  and  not  Just  students  attending  Dixie  Hollins" 
end  quote. 

These  are  not  isolated  cases,  they  are  ones  w^hich  made  news  in  April  1072. 

TIconomically  our  school  system  is  on  the  verge  of  bankruptcy.  Florida  statute.** 
allow  each  school  .'system  10  mills  on  which  to  operate  without  referendum.  The 
Finellas  County  School  Board  insists  that  to  maintain  quality  education  under 
the  present  court  f^/dered  forced  bu.sing  plan  to  achieve  racial  balance,  they  need 
an  additional  4  mills,  or  eight  million  dollars  per  year. 

This  referendum  was  submitted  to  the  vote»^  on  September  14,  1971,  who  for 
the  first  time  in  the  history  of  Pinellas  County  rejected  it  by  a  margin  of  3  to  1. 
This  was  not  a  vote  against  quality  education,  but  a  prote.<$t  against  forced  busing 
to  achieve  racial  balance. 

Parents  Against  Forced  Busing  led  the  flght  to  defeat  this  millage  election. 
However,  we  have  stated  publicly  that  we  will  also  lead  a  drive  to  pass  a  millage 
levy  for  all  the  money  needed  for  quality  education  for  all  children  once  we  are 
assured  that  this  money  will  be  spent  for  quality  education  for  nil  childmi 
and  not  for  forced  busing  to  achieve  racial  balance.  We  will  lead  this  drive 
once  we  are  assured  that  our  children  will  no  longer  be  used  as  pawns  in  a  socio- 
economic experiment  by  Federal  Judges  in  direct  violation  to  existing  laws  and 
far  In  excess  of  any  Supreme  Court  rulinga 

Fro.n  the  educational  standpoint,  I  submit  a  statement  from  a  man  very  high 
in  school  administration  here  in  Pinellas  County,  but  who  asked  that  his  name 
not  be  used,  quote  "If  an  honest  achievement  study  were  made  at  the  end  of 
the  1971-72  school  year  it  would  be  found  that  education  is  nil".  End  quote. 

It  is  not  necessary  for  me  to  trace  the  history  of  busing  for  you  distinguished 
lawmakers.  However,  in  the  interest  of  pointing  out  the  intolerable  situation  in 
Pinellas  County,  please  bear  with  me  as  I  briefly  review  the  past  and  reserve 
the  present 

In  the  landmark  decision  of  1954  Brown  versus  The  Board  of  Public  Instnic- 
tion,  the  Supreme  Court  ruled  that  under  the  equal  protection  of  the  law  clause 
of  the  14th  amendment  no  child  could  be  assigned  to  any  school  because  of  race, 
color,  creed,  sex  or  national  origin.  The  e<iual  protection  clause  in  its  simplest 
form  says  that  no  State  can  ti^t  one  person  in  a  given  situation  differently 
than  it  treats  another  person  in  the  same  situation. 

Every  subsequent  Supreme  Court  decision  including  the  most  recent  Charlotte- 
Mecklenturg  case  has  held  to  this  conclusion,  yet  has  clouded  the  decision  with 
legal  jargon  to  the  extent  of  allowing  lower  courts  enough  latitude  to  impose 
their  own  judgment  on  the  people  even  to  the  extent  of  violating  the  mandate 
of  the  Congress  and  the  equal  protection  claufpe  of  the  14th  amendment.  It  is  a 
fact  that  we  are  being  forced  to  violate  the  14th  amendment  under  the  guise  of 
enforcing  the  14th  amendment 

As  an  example  Pinellas  Co^mty  schools  are  operating  tinder  an  exact  black- 
white  ratio.  One  child  in  a  neighborhood  is  allowed  to  walk  to  the  neighborhood 
school,  but  his  enrollment  fills  the  quota  for  his  race.  The  child  next  door  is 
bused  across  town  in  order  to  maintain  the  racial  quota  for  another  school. 
I  submit  to  you  gentlemen  that  both  children  are  in  the  same  situation  'but  one 
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is  denied  access  to  the  neighborhood  school  solely  because  of  mce.  If  it  was  un- 
constitutional to  asbigu  pupils  by  race  in  1954  it  is  unconstitutional  in  1972. 

Further  you  gentlemen  know  that  transportation  of  pupil»  for  racial  balance 
is  exprossedly  forbidden  in  the  19fi4  Civil  Kights  Act,  yet,  we  are  oi>erating 
wider  Federal  court  orders  in  direct  violation  to  this  mandate  of  the  Congress. 
I  submit  that  portion  of  Uio  order  relating  to  black-white  ratios  and  orders  to 
hus  to  achieve  this  ratio  for  your  inspection. 

Regarding  the  President's  proposed  legislation  and  moratorium  on  busing, 
we  are  pleased  that  the  President  has  made  his  thinking  known  regarding  the 
evils  of  forced  busing  and  we  have  hoi)ed  that  this  will  arouse  the  Congresis 
to  the  extent  that  the  American  public  is  aroused. 

There  is  much  confusion  and  disagreement  among  the  highest  officials  in  the 
Nation  as  to  the  effect  of  this  proposed  moratorium. 

Secretary  Elliot  Richardson  of  the  Health.  Education,  and  Welfare  is  quoted 
as  testifying  before  this  committee  on  April  13th,  that  only  *'recent"  busing  orders 
would  be  subject  to  review,  Recent  is  a  relative  word,  our  question  is  what 
will  it  do  for  Florida? 

Acting  Attorney  General  Kleindieast  is  quoted  as  testifying  on  April  12th, 
that  the  moratorium  would  affect  every  case  ordered  in  violation  of  the  1904 
Civil  Rights  Act. 

Congressman  C.  W.  "Bill"  Young  of  Florida,  who  is  with  me  here  today, 
has  calleil  on  Mr.  Kleindienst  to  intervene  in  the  Pinellas  County  case  which 
is  certainly  in  violation  of  the  1904  Civil  Rights  Act.  We  respectfully  add  our 
plea  for  relief  under  the  law  to  that  of  Congressman  Young. 

The  people  of  Florida  made  their  sentiments  abundantly  clear  in  the  March  14th 
Presidential  Primary  when  they  were  given  the  opportunity  to  vote  yes  or  no 
for  a  Coutitutional  amendment  to  prevent  forced  busing  to  achieve  racial  bal- 
ance. The  vote  was  an  overwhelming  4  to  1  yes.  Every  poll  acro.ss  the  Nation 
has  reflected  like  sentiment. 

Gentlemen,  with  this  type  of  evidence,  with  forced  busings  proven  track  record 
of  failure  to  achieve  Its  stated  goals  in  every  area  where  it  has  been  tried,  with 
the  overwhelming  sentiment  of  America  from  the  President  down  expressing 
diapproval  of  forced  busing,  how  can  you  in  good  conscience  do  less  than  bring 
this  matter  out  of  committee  and  before  the  Congress  who  is  elected  as  the  voice 
of  the  pe<^le. 

ExHinrr  A 

The  student  assignment  plans  submitted  to  this  court  by  the  defendant  School 
P>oard  involve  modification  of  existing  zone  lines,  elimination  of  all  imiring  and 
clusterin?:,  implementation  of  the  zone-within-a-zone  or  satellite  zone  concept 
and  increased  transiwrtation  of  students.  The  plan  submitted  to  this  court  for 
the  senior  high  schools  in  Pinellas  County  desegregates  every  high  school  so  that 
each  high  school  in  the  entire  system  will  have  both  black  and  white  students 
and  no  high  school  will  have  a  student  body  with  a  majority  of  black  students. 
The  percentage  of  black  ^i:udeats  in  each  high  school  student  body  ranges  be- 
tween approximately  3.1  per  cent  and  17.5  iiercent.  The  senior  high  school  plan 
involves  only  a  very  minor  zoning  change  from  that  plan  which  It  fonnerly  con- 
templated using  for  the  1971-72  school  year.  The  student  assignment  plan  sub- 
mitted to  this  court  for  the  desegregation  of  every  junior  high  so^hool  in  Pinellas 
County  will  result  in  all  junior  high  schools  having  student  bodies  consisting 
of  Doth  black  and  white  students  and  no  junior  high  having  a  student  bod^  with 
a  majority  of  black  students.  The  plan  of  student  assignment  creates  a  percentage 
of  black  .students  in  junior  high  school  student  body  composition  between  ap- 
proximately 5.6  per  cent  and  22.2  per  cent  in  all  regular  junior  high  schools. 
The  student  assignment  plan  for  the  elementary  schools  in  the  Pinellas  County 
school  system  is  designed  so  that  each  elementary  ;»ehool  will  have  both  black 
and  white  students  and  no  elementary  school  will  have  a  student  body  with  a 
majority  of  black  studenta  All  elementary  schools  will  return  to  the  traditional 
concept  of  kindergarten  through  sixth  grade.  The  student  assignment  plan  sub- 
mitted to  this  court  by  the  defendant  School  Board  is  designed  so  that  the  per- 
centage of  black  students  in  each  elementary  school  will  vary  between  approxi- 
mately 8.1  per  cent  and  24.0  p-'-r  cent  The  court  holds  that  the  student  assign- 
ment plans  do  not  violate  the  constitutional  rights  of  anyone,  white  or  black. 
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STATEMENT  OF  SAM  BUICE,  CHAIRMAN,  PARENTS  AQAINST 
FORCED  BUSINa— ST.  PETERSBURG,  FLA. 

Mr.  BuiCE.  Mr.  Chairman,  I  thank  you.  I  appreciate  the  oppor- 
tunity to  come  here  to  bring  you  the  voice  of  Florida  in  general, 
Pinellas  County  in  particular. 

In  the  interest  or  time  I  will  not  stick  to  the  prepared  statement 
which  you  have  before  you. 

However,  I  wish  to  state  that  we,  in  Pinellas  County,  are  prepared 
to  tell  you  from  firsthand  experience  that  nothing  good  has  come  of 
forced  busing  either  educationally,  economically^  or  socially. 

There  is  ample  evidence  that  race  relationships,  rather  than  im- 
proving are  deteriorating  at  a  fast  pace.  Students  in  our  public  school 
syst<*m  describe  our  schools  as  a  powder  keg. 

Our  educators  admit  without  hesitation  that  little  or  no  learning 
has  taken  place  in  the  classroom.  Racial  strife  i.s  rampant.  We  do  not 
attempt  to  place  this  blame  on  eitlier  race.  We  simply  say  that  forced 
busing,  forced  a.ssociation  brings  out  the  worse  in  all  kids.  Forced  bus- 
ing, if  it  must  be  imposed  and  policed,  loses  any  virtue  that  can  be 
claimed  for  it.  In  our  largest  high  school,  one  of  our  largest,  Dixie 
Hollins,  over  30,000  student  days  have  been  lost  because  of  race  riot- 
ing. In  Boca  Ciega  High  School  20,000  pupil  days  have  been  lost 
because  of  rioting. 

In  the  school  year  1970-71  there  were  11  reported  assaults,  and, 
gentlemen,  when  I  say  "reported  assaults,"  this  means  assaults  serious 
enough  that  legal  action  was  taken. 

In  the  school  year  1971-72  September  through  March —  remember 
this  is  only  a  partial  school  year — ^there  were  195  assaults,  an  increase 
of  1.772  percent.  At  the  elementary  school  year  prior  to  1970-72  school 
year  there  were  seven  suspensions  for  serious  misconduct.  The  1070- 
71  school  year,  September  through  March,  there  were  150  suspensions, 
an  increase  of  2,143  percent. 

It  is  not  working.  At  the  junior-senior  high  school  level  there  were 
100  suspensions  in  the  1970-71  school  year.  In  the  1971-72  school 
year,  September  through  March,  there  nave  been  1,200  suspensions, 
a  1,200  percent  increase. 

There  were  1,000  students  walked  away  from  the  school  just  recently. 
Tliese  students  said,  "All  this  year  Pinellas  Park  Junior  High  has  boon 
a  school  of  constant  and  seemingly  endless  turmoil  and  friction." 

Again  T  will  take  up  quotation  "All  this  year  Pinellas  County  Park 
Jtmior  High  has  been  a  school  of  constant  and  seemingly  endless 
turmoil  and  friction." 

The  following  day  St.  Petersburg  Times  newspaper  reported  and 
this  is  the  caption  "Fence  to  Go  up  at  School."  The  story  relates  how 
the  administration  had  decided  to  erect  a  6-foot  chain  link  fence  to 
keep  students  in  and  troublemakers  out. 

A  related  story  from  St.  Petersburg  Times  dated  April  8,  1972, 
captioned  "Dixie  Hollins  Gets  Warning  on  Accreditation." 

The  report  found  fault  with  school  activities  program  stating  the 
spirit  which  once  flourished  here  now  is  at  a  low  ebb. 

The  report  concludes: 

Despite  the  fact  that  recent  violent  upheavals  often  brought  about  by  cir- 
ciim£rtances  beyond  the  control  of  the  school  officials^  can  understandably  cause 
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the  staff  to  be  gunshy  in  regard  to  allowing  school  activities,  the  faculty  must 
find  some  way  to  engage  the  students  in  more  activities  in  order  to  make  them 
feel  a  iwrt  of  the  school  and  not  just  students  attending  the  school. 

These  arc  not  isolated  cases.  These  are  tlie  ones  which  made  news 
April  18, 1972.  Our  school  system  is  on  the  verge  of  bankruptcy.  Our 
school  board  contends  that  in  order  to  maintain  quality  educatiou 
under  the  forced  busing  couit  ordei-s,  busing  tluit  we  are  operating 
under  now,  they  nnist  have  an  additional  94  to  $8  million  j)er  year. 
That  was  submitted  to  the  votei*s  in  September  1971,  who  for  the  first 
time  in  the  history  of  Pinellas  Count v,  rejected  a  niilla^  election  hy  a 
margin  of  3  to  1.  This  \vas  not,  gentlcnieu,  a  vote  against  the  oualky 
(education.  It  was  against  the  wasting  of  money  for  forced  ousing 
of  schoolchildren  for  racial  balance.  We  have  parents  against  the 
forced  busing  and  we  are  instrumental  against  defeating  that  millage 
election. 

I  uow  submit  a  statement  from  a  man  very  high  in  the  school  ad- 
uiinistration  in  Pinellas  County  who  asked  for  obvious  reasons  tliat 
his  name  not  be  used. 

If  an  honest  achievement  fitudy  were  made  at  the  end  of  1971-72  school  year» 
it  would  be  found  that  education  is  nil. 

It  is  not  necessary  for  me  to  trace  the  histoi'y  of  forced  busing  for 
you  lawmakers.  In  the  interest  of  observing  the  situation  as  it  now 
stands,  I  wish  to  ask  your  indulgence  to  go  Imck  to  the  19.54  Brown  v. 
Hoard  of  fiUhuation  landmark  case.  This  case  said  in  substance  that 
we  must  l)e  color  blind,  that  no  child  could  be  assigned  to  a  school 
befiiuse  of  race,  color,  creed  or  national  origin,  and  so  on. 

Yet  we  in  Pinellas  County  ai*e  operating  under  just  such  a  svstem 
although  every  subst»quent  Supreme  Court  decision  has  upheld  the 
Brown  v.  Board  of  Eihioaf ion  (k^QXSxim, 

It  is  an  ironic  fact  that  we  are  being  forced  to  violate  the  Uth 
amendment  which  says  in  effect,  you  can  not  treat  one  person  in  a 
given  circumstance  any  different  than  you  do  another  person  under 
the  same  circumstance.  We  ai-e  being  forced  to  violate  this  constitu- 
tional aniendment  under  the  guis(»  of  enforcing  the  14th  amendment. 
I  will  give  you  exami)le  after  exaujple  in  Pinellas  Countv  wliere 
one  child  is  admitted  to  the  neighborhood  .school  to  which  he  can  walk. 
The  next  child  is  being  forced  to  walk  across  town  against  his  will 
to  .satisfy  a  racial  !)alan('e  under  which  we  are  now  operating. 

If  it  was  unconstitutional  io  bus  children  in  H)r)4  because  of  race, 
it  IS  uncon.stituMoiuil  in  1072  to  bus  childivu  because  of  race  and  this 
IS  the  ivasou  we  are  being  bused  in  Pinellas  County  and  as  ])roof  of 
this  I  attach  the  court  order  which  you  have  in  your  hands  which 
spells  out  the  racial  balance  under  wliich  we  must  operate  in  Pinellas 
County. 

Kej^^n  ding  the  President  s  proposal  on  the  moratorium,  we  are  en- 
couraged that  the  Pre.si(leut,  himself,  would  make  his  feelings  known 
to  the  Anierican  people  and  we  hope  that  this  will  add  more  impetus 
to  the  opinion  of  the  American  people  and  arouse  you  gentlemen 
to  the  point  of  responding  to  the  wishes  of  the  people  of  the  United 
States  which  in  ])oll  after  ])ol]  after  poll  1ms  shown  a  4  to  1  niajoritv 
against  forced  busing. 

We,  in  Pinellas  County  as  yon  know,  rather  had  an  opportunitv 
to  vote.  It  was  a  straw  vote  and  it  (*arried  no  legal  standard  l>ut  iii 
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the  March  14  presidential  primary  we  had  the  question:  Do  you  favor 
a  constitutional  amendment  to  prevent  forced  busmg  of  children  to 

achieve  racial  balance?  .       ^         ttr  ^.i 

Tliis  vote  came  out  to  astoundmg  4  to  1,  yes.  We  tavor  the 
constitutional  amendment.  . 

A<rain  we  ai-e  encouraged  by  the  moratormm  act  but  our  question 
is  ^^^lat  does  it  do  for  Florida.  There  seems  to  be  a  great  deal  of 
confusion  among  even  the  highest  officials  of  the  U.S.  Government 
as  to  what  effect  this  would  have.  -     u  £ 

Secretary  Elliot  Kichardson  of  HEW  is  quoted  as  testifying  before 
this  committee  on  March  13  that  this  moratorium  would  affect  the 
recent  court  cases.  Recent  is  a  relative  word.  Would  it  atfect   loncla  < 

Mr.  Kleindienst,  the  Acting  Attorney  General,  is  qV<>fed  as  saying 
on  April  14  that  all  orders  in  violation  of  the  1964  Cml  Rights  Act 
would  be  atTectcd.  ,      ,     ,       ^   .     ^    j  i. 

Chairman  Brooks,  This  commutee  has  been  trying  to  determine 
exactly  what  cases  would  be  affected.  We  have  not  been  able  to  get 
that  infonnation  in  any  usable  form  from  the  Justice  Department 
although  we  have  requested  it.  You  may  proceed. 

Mr  BuiCK  This  is  the  quef:tlon  in  our  minds,  but  to  summarize, 
we  believe  the  people  who  are  in  favor  of  busing  are  using  the  1964 
Oivil  Rights  Act  as  a  means  of  pointing  out  the  evils  which  have  been 
forced  on  the  minority  race  and  we  could  not  agree  more  that  tins 
has  happened.  ^        ,  , 

We  cannot  nnscnimble  eggs.  We  must  start  from  where  we  are  and 
<ro  on  We  believe  that  a  constitutional  amendment  guaranteeing  each 
mdividual,  regardless  of  race,  color,  creed  or  national  origin,  the  right 
to  attend  the  neighborhood  school  of  his  choice  is  the  only  solution 
and  we  urge  von  centleinen  to  bring  this  matter  before  the  Congress 
who  is  elocted%xs  the  voice  of  the  people  to  allow  the  Congress  to  decide 
this  for  themselves. 

I  do  a])])reciate  your  hearing  me. 

Chairman  Bkooks.  We  appreciate  your  statement  and  your  com- 
injT  hero.  We  are  glad  you  eould  bring  your  son  with  you. 
ilr.  Ilungate. 

Mr.  HcNGATE.  Tliank  you. 

Mr.  BruK.  You  mentioned  the  Florida  referendum  and  public 
opinion  i)olls  indicating  70  percent  in  opposition.  We  have  heard  a 
great  many  witnesses  on  almost  all  sides  of  the  question.  We  fncc  a 
difficult  problem  when  dealing— with  rights  guaranteed  by  the  con- 
stitution. For  example,  should  a  constitutionally  protected  riglit 
such  as  freedom  of  speech,  depend  on  whether  70  percent  of  the  popu- 
lation agrees  or  disagrees?  So,  I  hope  you  appreciate  our  dilemma  in 
dealing  with  this  question  if  a  const itulional  right  is  involved. 

Wliat  is  the  nature  of  the  suit  that  resulted  in  couit  ordered  busing 
in  vour  area  ?  vh\o  were  the  parties  and  what  did  the  Court  find  ? 

IVIr.  BtTiCE.  The  NAACP  brought  the  suit  before  the  courts  who 
ruled  in  their  favor.  I  might  add  after  we  had  l^een  declared  nnitai7 
twice  in  12  months.  We  were  not  a  segregated  school  system. 

Onr  question  is  just  what  is  unitary?  How  unitanr  can  you  get? 

We  were  a  unitarv  school  system.  We  had  been  declared  so  twice 
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in  12  months.  Yet  we  were  taken  back  to  court  and  ordered  again  to 
bus  simply  for  racial  balance— not  for  any  other  reason. 

Mr.  Huxgait:.  Was  there  busing  in  the  school  district  prior  to  this 
decision? 

Mr.  BuiCE.  Yes,  much  busing. 

Mr.  HuN(fAm  Then  could  you  tell  me,  if  you  know,  what  did  the 
court  find— why  did  it  find  it  necessary  to  order  this  busing?  What 
did  they  say? 

Mr.  BuiCE.  The  judge  who  heard  the  case,  the  late  Judge  Joseph 
l^»e,  declared  that  in  the  interest  of  iMtcr  education,  he  found  that  a 
racial  proportion  would  be  desirable. 

Mr.  IlrxGATE.  Thank  you. 

Mr.  BifooKS.  Mr.  Hungate.  could  I  clarify  that  point  ? 

In  1968  the  records  of  HEW  indicate'there  were  13,170  minority 
pupils  in  that  school  system.  About  12,500  of  the  black  pupils  at- 
tended schools  having  80  to  100  percent  minority  enrollment.  So  that 
was  the  status  of  desegregation  that  existed  in  10G8.  I  shall  place 
the  HEW  information  on  Pinellas  County  in  the  record  at  this  point. 


(A)  (B)  (C)  (D)  <£)  (F) 

Black  pupils  attending  schools  which  are— 

1°'?'   M      ,  0 13  49  9  percent  80  to  100  percent     100  percent 

puptls   Minority  pupils     Black  pupils        minority  minority  minority 

,11  „     ..,  

mem-  Percent  Percent  Percent  Percent  Percent 

bership  Number    of  (A)  Number   cf  (A)  Number    of  (C)  Numb9r    of  (C)  Number     of  (C) 


Pi.tcllarCo.'./v.FU 
(Clearwatev. ' 

1963....,.:.,.  .   78.466  I3,I70  16,8  12.715  16.2  2.762  21.7  9.303  73  2  3  298  25  9 

969            .  «i.835  13.603  16.6  13.153  16.1  4.C29  30  6  8  238  62  6  4  257  32  4 

970  £5.117  14,192  16.7  13.766  16,2  6.264  45.5  fisi  20  9  667  4  8 

1971,...,.,...,.  8S.878  14.710  16.9  14.137  16  3  13,408  lU  0  0  0  0 

>  pjsfnct      1971  desegregation  plan. 

Mr.  AlyyiiKTK.  That  brings  one  more  (jueslion :  AVhat  is  the  coo- 
graphic  size  of  yourschool  district? 
Mr.  DuiCK.  Do  you  mean  in  squaix^  miles,  sir? 
Mr.  Hungate.  Yes,  sir. 

^Ir.  Buicij,  That  would  be  extremely  hard  for  me  to  answer  because 
Pinela.s  ("ounty  is  a  peninsula,  a  vcit  long  ai-ea. 

Mr.  IlrxGATK.  AA^ould  you  obtain  that  information  and  s<»nd  it  to 
us  later? 

ill*.  BtncK.  I  can  estimate  it  now,  and  the  school  district  is  approxi- 
mately 30  miles  north  to  south  and  varies  from  2  miles  to  possibly 
15  east  and  west.  More  or  less  of  a  triangle. 

3Ir.  IIoNii  VTE.  Thank  you. 

Your  testimony  has  been  helpful.  Thank  you,  Mr.  Chairman. 

Chairman  Brooks.  Thank  you  for  coming  (lown. 

AVo  were  glad  to  see  you. 

Mr.  BuiCK.  Thank  you,  Mr.  Chairman. 

Chairman  Brooks.  The  final  witness  today  is  Rev.  John  Touchberry, 
chairman.  Upper  Pinellas  Council  on  Human  Relations,  Clearwater, 
FJorida. 
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STATEMENT  OF  REV,  JOHN  TOUCHBERRY,  CHAIRMAN,  UPPER 
PINELLAS  COUNCIL  ON  HUMAN  RELATIONS 

Mr.  TouciinKRKY,  Mr.  Chairman  aiul  membei-s  of  the  commitieo,  I 
have  !Mr.  and  ^Ii's.  Gabriel  Osares  with  me  to  ^rive  suppoit  and  thcv 
have  worked  hard  on  some  of  the  documents  that  we  have  inchuled  in 
our  re][X)rt. 

Chamnau  BnooKS.  We  will  accept  for  the  record  your  comploti' 
.statement.  I  will  ask  you  to  expain  your  statement. 
(The  statement  follows:) 

Statkment  of  Uev\  John  Toi'ciiberry,  Chairman,  I'itkb  Pineallas  Cox'Xcil 

ON  HrMAN  Uelatioxs 

It  has  Iteen  said  that  our  nation  is  heading  toward  two  societies,  seiwrato 
and  unequal,  one  white  and  one  black.  To  (*ontinue  tliat  trend  would  be  tragic. 

Almost  2000  years  ago,  it  was  said :  "Every  kingdom  divided  against  it.vt»lf 
goes  to  ruin.  Xo  town,  no  household  divided  against  itself  can  stand."  (St, 
Alatthews  Gosiiel,  NEB).  Men  moved  by  that  belief  later  stated  that  God  honors 
all  i>eople  and  we  must  not  dishonor  those  whom  God  honors,  for  "He  has  on»- 
ated  every  race  of  men  of  one  stock,  to  inhabit  the  whole  earth."  (Acts  of  the 
Ai)ostles).  Other  prophets  and  religious  seers  have  added  their  voice  to  that 
affirmation  and  inspired  thousands  of  persons  in  the  world  to  keep  this  vision 
before  mankind. 

Our  founding  fathers  gave  free  reign  to  the  religious  conscience  as  they  forged 
this  nation  which  acknowledges: 

'*A11  men  are  created  equal  and  are  endowed  by  their  Creator  with  certain 
inalienable  rights."  (I>eclaration  of  Independence).  All  men  have  certain  Gml 
given  rights  which  no  government  may  take  away  from  them. 

This  was  re-iterated  in  THE  GETTYSBURG  ADDRESS  by  Abraham  Lincoln 
who  declared: 

*  Thls  nation  was  conceived  in  liberty  and  dedication  to  the  proiwsition  that 
nU  men  are  created  equal." 

The  Civil  War  and  what  has  hapi)ened  since  prove  that  a  nation  so  conceived 
and  so  dedicated  can  endure, 

America  through  its  constitution  guarantees  that  every  person  shall  have  the 
opiwrtunity  to  live  the  best,  happiest,  m(  st  productive  existence  possible.  No 
matter  who  the  l)erson  is,  where  he  Is,  or  what  his  station  in  life,  he  has  the 
right  to  make  the  best  of  his  situation  and  to  improve  on  it.  We  all  affirm  this 
cad'  time  we  pletlge  allegiance  to  the  flag  and  say  this  is  ''One  nation,  muler 
God,  Indivisible,  with  liberty  and  justice  for  all," 

There  is  ample  evidence  i»i  our  history  that  going  our  separate,  segregateil 
ways,  hnH?<ls  hostility  and  conflict  setting  up  the  situation  for  us  to  prejudge 
one  another  as  odd,  strange,  inferior.  There  is  an  Increasing  l>ody  of  evidence 
that  bringing  persons  of  different  races  together  for  study,  recreation,  project**, 
and  food  creates  good  will  and  friendship. 

Further  there  are  r^orts  available  that  the  bonds  of  friendship  acro.ss  racial 
lines  are  more  easily  forged  among  the  young  than  among  the  old  who  are  set  In 
their  patterns  and  flxed  in  their  attitudes,  (Sec  attached  document). 

This  Is  why  school  Integration  Is  so  imiwrtant  to  the  peaceful  functing  of 
niir  society.  Good  relations  between  races  is  a  total  community  problem  and 
HKiulres  broad  community  resiwnse  In  the  areas  of  housing  employment  and 
health  services.  However  we  must  not  underestimate  the  responsibility  and  role 
of  the  schools  in  educating  our  young  i>e<>ple  In  the  areas  of  human  relathms 
and  social  concenis—which  ar-^  as  integral  to  the  educational  task  a.s  Uie  teaching 
of  reading,  writing  and  arithmetic.  (See  attached  d(»cument  2,) 

It  is  here  that  busing  and  school  integration  become  Issues  for  Pinellas  County. 
Busing  Is  not  new.  We  have  had  it  liefore  and  even  to  a  greater  degree  than  now,. 
In  Ifl03-ift4,  the  last  year  l»efore  accelerated  desegration,  there  was  more  busing 
in  Florida  than  in  the  last  two  years.  The  amount  of  busing  now  being  done 
.»?eems  both  reasonable  and  acceptable  In  terms  of  time  and  distance. 

Consider  these  statistics: 

In  the  Fall  of  1970;  34,233  children  were  bused  In  Pinellas  County  with  only 
partial  int^ation  in  our  schools. 
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In  the  Fall  of  1971;  35,253  childron  were  bused,  onlv  1,020  more. 

47,()D2  children  walk  to  their  ueigliborhood  schools.  Only  0.4  i)tTcent  of  the 
wlute  children  in  Pinellas  County  are  bused  to  achieve  intefcTation.  («ee  atrache<i 
documents.)  uhu^ucm 

studies  of  integrated  schools  in  Pinellas  County  indicate  that  there  is  high 
quality  education  there.  Children  from  deprived  areas  have  made  notable 
pr(»Kress.  High  achievers;  have  not  been  slowed  down.  Black  and  White  children, 
larulty  members,  and  administrators  are  gettiir,'  to  know,  appreciate  and  visit 
With  one  another,  (gee  attached  documents.) 

Busing  is  neitlier  go(Kl  or  bad.  It  is  a  tool,  a  means  to  an  end.  a  method  of 
transiiorting  imntle  to  where  they  need  to  \te,  when  no  other  way  is  available 
Ihe  opiKuients  of  busing  offer  no  legally  acceptable  alternative.  They  claim  op- 
position only  to  busing,  but  in  effect  they  would  return  us  to  an  illegal,  dual 
school  system,  with  .segregation  and  inferior  schools  for  some. 

I,  as  a  citizen,  and  imrent  insist  that  we  do  what  is  right  and  what  is  lH»st  f(»r 
all  our  children  so  that  one  day  we  can  realize  the  American  dream  of  all  iieople 
living  as  Jjrothers  and  sisters,  members  of  one  family.  This  \iew  is  not  just  a  i>er- 
s(mal  one.  It  is  representative  of  members  of  many  organizations  in  our  county 
Organizations  such  as:  Upper  Pinellas  Council  on  Human  Relations,  Clearwater 
Neighbors.  I^eagne  of  Women  Voters,  X.VACP,  Community  Alliance,  the  Educa- 
tum  Committee  of  the  Greater  St.  Petersburg  Chamber  of  C^jnimerce.  The  Com- 
munity Relations  Board  of  Clearwater.  A  roll  Imck  to  integration  would  be  a 
denial  of  the  American  Promise  and  a  betrayal  of  those  who  in  good  faith,  have 
hiborod  to  establish  universal  justice  and  ecpiality. 

Resi)ectfully  submitted. 

John  W.  Touchbkrry. 
President  of  Upper  Pinellas  Council  on  Human  Relations. 


A  Rkpobt  on  the  Integration  of  Pineu.as  County  Schools 
(Prepared  by  the  Education  Commtttoe  of  Clearwater  Neighbors) 

Subject:  A  History  of  School  Desegregation  in  Pinellas  County. 

Ill  May  of  19.54  the  Supreme  Court  decreed  dual  school  systems  Illegal  At  that 
time,  the  schools  of  Pinellas  County  were  definitely  segregated.  Seiiarate  schools 
uere  provided  for  black  and  white  students. 

Between  1054  and  1904  there  was  little,  if  any,  effort  in  Pinellas  Countv  to 
desegregate  the  school  system.  In  fact,  the  record  shows  that  the  dual  school 
system  was  iierpetuated  and  expanded.  School  sites  were  purchased,  buildings 
were  constnieted.  zone  lines  were  gerrymandered,  and  teachers  were  assigned  [ur 
the  purpose  of  continuing  the  dual  .school  system.  As  Pinelias  County  grew  the 
dual  school  system  grew  with  it. 

In  May  of  1904  the  dual  school  system  was  challenged  in  United  States  Dis- 
trict Court.  That  legal  hattle  between  the  NAACP  and  the  School  Board  has  now 
encompassed  a  i)eriod  of  seven  years  with  the  XAACP  consistently  pU5»:dng  for 
full  desegregation  and  the  Sch(K»l  Board  consistently  dragging  its  feet  and  doing 
only  the  minimum  that  the  Court  would  demand.  The  i>attern  was  broken  with 
fl»is  smnmer  s  Sch0f»l  Board  admission  of  non-coraplinace  with  the  law  and  the 
subsequent  approval  of  a  desegregation  plan  that  both  i>arties  realistically  exiKK't 
to  bring  an  end  to  the  dual  school  system. 

The  history  of  Pinellas  County  schools  the  past  17  years  provides  ample  evi- 
dence that  the  County  created  a  dual  school  system,  that  it  oi»erated  that  svstem 
in  direct  violation  of  the  law  long  after  1954.  that  school  .sites  were  selected  to 
maintain  segregation  and  therefore  were  a  factor  in  the  segregated  residential 
areas  of  the  County,  and  that  cross-husirg  was  fully  utilized  to  keej>  white  and 
black  pupils  separated. 

Segregation  in  Pinellas  Copunty  is  not  past  history.  Until  integration  of  I^irgo  s 
elementary  schools  was  ordered  in  the  smniner  of  lOCf).  the  segregated  svstem 
oi>erated  without  criticism  from  public  officials  or  a  majority  of  white  citizens 
Any  individual,  grouiN  or  public  official who  by  his  actions  or  inactions  prior 
to  1909  accepte<l  the  segregated  system  raises  serious  questions  of  racism  in  at- 
tacking desegregation  plans. 

According  to  some  of  the  rhetoric  heard  recently  about  busing  in  Pinellas 
County,  a  newcomer  might  believe  that  this  fall's  desegregation  plan  will  be  the 
first  exiierience  of  students  riding  buses.  This  is  certainly  not  the  true  situation. 
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In  fact,  it  was  estimated  two  years  ago  that  707c  of  the  students  in  Pinellas 
County  would  be  bused  during  their  school  life. 

Busing  in  Pinellas  County  over  the  \jaat  ten  yean?  has  been  used  for  a  variety 
of  purposes— some  wise,  some  foolish,  and  some  illegal.  Tntill  19C9  tbero  was 
little  public  outcry  agnin.st  the  busing  of  .students  in  Pinellas  County.  PubUe 
officials  like  Congressman  C.  W,  "Bill**  Younsr,  School  Board  Chairman  Uon 
Fisher,  and  head  of  the  state  legislative  delegation  Jack  Murphy  are  not  known 
to  have  ever  criticized  the  forced  cross-busing  of  Pinellas  County  students  until 
th(*y  be^an  attacking  desegregation  plans  on  that  basis. 

The  most  striking  criticism  of  cross-busing  before  1969  was  offered  by  Tal- 
ma dge  Rut  I  edge,  chairman  at  that  time  of  the  Clearwater  XAACP.  In  1908  Rut- 
lodge  stopjied  a  bus  engaged  in  cross-bu.sing.  That  bus  was  carrying  white  chil- 
dren directly  past  an  all-black  school.  Amid  complete  silence  of  Young.  Fisher, 
and  Mun>^hy.  Rutledge  was  arrested,  tried,  convicted,  and  given  probation. 

That  incident,  painful  as  it  was  for  Rutledge,  *;erves  to  provide  an  excellent 
l^er.spective  on  those  individuals  who  today  claim  tliey  are  opposed  to  cross-busing 
on  principle. 

The  ''neiglilmrhood  school  concept"  is  one  of  the  most  frequently  heard  and 
1ea<?t  understood  terms  in  the  current  debate  over  this  fall's  di'segrcgation  plan. 
It  should  be  made  a  requirement  for  all  asers  of  the  term  "neijrhborhood  scho(d'' 
to  first  define  whnt  i.s  meant  by  the  term.  This  requirement,  if  enforced,  would 
lirobably  elinn'nate  most  argimienU?  in  which  the  -'neiirliborhood  .«<'hoor'  is  cited 
because  a  definition  of  the  concept  forces  the  .speaker  to  place  the  desej; refutation 
of  .«scboo!s  in  its  proper  i>erspective. 

The  most  restrictive,  and  appealing,  idea  of  a  neigh l>orhood  school  envisions 
a  walk -in  .school,  located  within  ea.sy  walking  di. stance  of  all  its  s Indent*?,  and 
si(n!fefl  in  :\  contiguotis,  tirban  re.s-idential  aren.  t'nder  this  view  of  n  noighbor- 
liond  school  Pinclbis  Cotmty  is  not  and  has  not  l)een  a  neif;hlK)rhood  sclmr] 
s\ii\ou\  for  a  number  of  ye:irs.  Tliere  are  only  two  elementary  .schools  in  all  of 
ui«per  T'inellas  County  thnt  nnght  conceivably  be  called  neighborhood  schoi.ls  by 
this  restrictive,  yet  npl sealing,  description, 

The  rc.i.vm  th.it  snch  scbt>ols  are  not  i)resent  at  the  Northern  end  of  Pinellns 
CotnitV  is  th.it  ;licn'  h.is  been  a  definite,  educational  trend  nw^y  from  tb*^  sm  ill. 
w.ilk-i!!  sciiool  toward  school  plants  that  are  large  enouirh  to  operate  efficiently 
from  b{)th  an  economic  and  educntional  ,stand]>oint. 

A  .second,  less  restriciive  Imt  also  less  ai)pealinjr,  notion  of  **neisrhlmrhood 
.s<-hoo!s"  would  define  the  tenu  as  the  school  beint?  least  distant  to  its  pupils.  Thi.s 
SC.MUS  to  be  the  intent  of  Congressman  Young's  propo.sed  ctmsti tut ional  amend- 
ment whereby  no  student  conid  bo  bused  away  from  the  school  nearest  his  home 
for  Ihe  iMiri'^^se  of  "racial  balance."  Tliose  who  accept  this  definition  of  ''ntnghbor- 
bood  .sMiool"  should  be  extremely  happy  with  the  .school  board's  desegregation 
pl;,n  for  nn^er  Pinellas  County.  Basically  that  jdan  preserves  the  area  char.ic- 
teri.sties  of  every  previously  all-white  school  while  meeting  the  legal  require- 
nuMit  of  school  inte!?ration. 

Those  that  decry  the  lo,ss  of  "neighborhood  schools**  b(»canse  of  their  affect 
on  quality  edtictaion  have  not  done  adequate  research  (m  the  subject.  There  ap- 
peals to  be  no  direct  correlation  between  '*neighl>orhood  schools'  and  quality 
education,  but  rc»seaich  has  .shown  a  correlation  between  integration  and  qimlity 
education. 

One  interesting  fact  about  neffrhborhood  .school.««  is  the  legal  standing  of  .such 
instirutions.  The  integration  of  public  .schoolf?  is  a  legal  requirement  ba.sed  on 
the  t'.S.  Constitution.  The  neiiritborhood  school  concent  shares  no  .such  legal 
.stntus  cither  as  a  con.stitutioual  right  or  a  statutory  privilege.  The  Supreme  Court 
has  ruled  sj^ecifically  that  in  any  ca.se  where  the  legal  desegregation  of  a  .schmd 
interferes  with  the  neighborhood  school  system  then  it  is  the  neighborhood  .school 
that  must  be  sacrificed. 

This  committee  feels  that  the  •'neighborhood  school  concept"  is  a  red  herring 
issae  deslgncfl  to  obscure  rather  than  enlighten  any  discussion  on  .school 
integration. 

The  current  argtmients  against  cross-basing  fall  into  several  categories  and 
rntiona1i7.ation,s  that  have  become  well-known  to  the  parents  of  Pinelbas  County. 
These  argimients  must  be  considered  within  the  logic  and  experience  of  what  we 
almidv  know  about  students  who  have  been  bused  in  the  pa.st., 

Mo.st  Catholic  .students  who  have  Rone  to  parochinl  schools  have  been  bused 
no<t  of  their  academic  lives.  Have  those  students  as  a  whole  suffered  aca- 
demically and  emotionally  from  the  daily  bus  rides? 
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Almost  al!  rural  children  now  and  in  the  past  have  been  bused  to  schools  in  a 
centnil  area  distant  from  their  homes  and  farms.  Has  our  society  been  diminished 
by  adults  who  were  once  based  to  rural  schools? 

In  fact,  let  us  consider  the  stndents  who  have  been  bused  to  private  schools 
for  part  or  all  of  their  pre-(oaef,'e  years.  Have  they  indeed  become  mediocre  stu- 
dents and  disrupted  the  lives  of  their  families  becau.*«e  they  rode  the  bus  to  a 
.Nchool  somev.hat  distant  fnmi  their  homes?  If  so,  one  wonders  why  their  pamits 
wUIingly  pai^l  extra  for  their  educations. 

This  bnind  of  lo^ic  conld  be  taken  to  infinite  and  ridiculous  lengths.  It  is  for 
thc»se  reasons  that  Clearwater  Neighbors  believes  that  arjfumenls  against  bus- 
ing, as  such,  are  not  really  about  bnsnng  at  all.  We  believe  that  most  of  the 
arguments  are  about  any  method  that  would  bring  about  integration  and  the 
racial  balancing  of  schools. 

For  parents  who  attt*st  that  they  arc  not  racists  and  are  not  against  integni- 
tion  there  seems  to  be  but  one  argument.  If  these  parents  are  sincere,  their  so!e 
protest  against  busing  i.s  one  of  inconvenience.  That  inconvenience,  one  inijjht 
add,  is  usually  much  greater  in  the  minds  of  parents  than  in  reality  for  the 
(hild. 

In  a  world  of  growing  conveniences  why  are  so  many  i)eopie  unwilling  to  ask 
their  children  to  accept  an  inccmvenience?  Is  noi  the  ultimate  goal  wortli  the 
inconvenience?  Is  not  a  unified  connnnnity  where  children  are  given  cfpiiil  educa- 
tional opportiMiities  and  may  learn  aUUi  by  side  to  know  each  other  a.s  people, 
not  races,  a  .sound  investment  in  the  fature?  Are  we  determined  to  perpetuate  a 
(hi;jl  society  and  a  divided  pe(»ple  in  the  community  all  for  the  sake  of  "con- 
venience"? 

OICMrwater  Neighbors  asks  all  the  citizens  of  Pinellas  County  to  con>lder  the^e 
(luc.«:tions. 

Myth  No.  1:  It  is  the  high-handed,  feileral  courts  wliich  arc  pu.«hin'r  dc- 
.segregation  plans  down  the  throats  of  southern  .*?chool  board.':. 

IMain  Fnct^:  Tlie  original  Supreme  Court  decision  on  desegn»gali(»n  of  piihlie 
.<ch(M>1s  wjis  is.sned  in  1051  agnin.st  a  school  board  in  Kansa.«  Tliat  deci*^ion  clearly 
outlaweu  segregated  schools,  but  the  relief  given  by  the  court  a-rain^t  daal  .\vs- 
t^'ia--  w:is  limited.  The  Court  decreed  that  school  boards  operatimr  dual  school 
Sv.steins  nnist  de.«?egrcgate  with  'deliberate  spewl."  Most  frdenil  conrt.s  have  in- 
t(»rpreted  th:it  decree  as  meaning  a  reluctance  to  force  compliance  until  and 
unices  a  sii'luHil  district  .^hows  no  intention  or  promise  of  dismantling  obvious 
dual  features  in  its  school  system. 

Pin(»l!as  County  is  a  good  example  of  the  federal  coart.V  reluctance  to  force  the 
.vv-ho'd  .system  into  compliiince.  Ten  years  after  the  lf)M  deci.*tion.  alniosf  no  de- 
.^etrregation  had  been  ac<'omi>lished  in  Pinella.s  County.  Yet  the  current  desegre- 
g  iti'>:i  plan  i.^  the  direct  result  of  a  case  Hied  against  the  conntv  in  IfHM.  It  has 
taken  17  ye»ars.  7  with  a  direct  vwrt  suit  filed  against  them,  for  the  leaders  of 
riiie]la.s  County  to  devise  a  desegregation  plan  reqaired  bv  the  103-1  Siipremc* 
Court  decision. 

Myth  No.  2:  Inte'rratiou  is  social  expcrhuentation. 

Plain  Facis:  The  latest  .speaker  to  voice  thi.*.-  myth  is  Consrefssnian  C.  W. 
"Hiir*  Ycmng.  Ilis  .»<tatcmcut  ignores  the  sociologicnl  and  psychological  evidence 
presented  to  the  Sui>reme  Ornrt  for  its  10.')4  decisi(m  :<  it  !irnore<!  the  re^^'-areh  nf 
edueator.s  Mich  as  that  given  in  the  Coh»inan  Report :  it  ignores  the  condnsions 
of  the  Naticmal  Advisory  Commission  on  Civil  Disorders  (Kcrner  Con:mis*ioii)  • 
and  it  ignores  the  recomuieiulaticms  of  the  T\R.  Civil  nights  Counni.ssion.  This 
ni.\th  is  never  accontpanied  by  any  documentation  of  its  accuracy  nor  a  repudia- 
tion of  all  the  prestigious  sruirces  it  contradicts. 

Myth  No.  3:  The  Civil  Right*^  Act  of  1JK;4  made  busing  illegal. 

Plain  Facts:  Tlierc  is  an  amendment  to  the  Act  which  purj^ort*:  to  defino  "not 
desegregation"  which  i<  s(unethinc:  akin  to  .^lying  a  cat  is  not  a  red  harn.  There  is 
al.^o  a  curious  statement  that  "nothing  in  this  Act  shall  emi>ower  the  Courts"  to 
re({inr(»  busing,  hut  since  the  Courts  do  not  receive  such  powers  from  this  Act 
that  statement  is  aHo  meaningle<?s.  The  amendment  has  been  repeatcnilv  brought 
to  the  attention  of  the  courts  and  found  to  have  no  legal  standing. 

It  is  interesting  to  note  that  Rill  Cramer  proudly  claims  authorship  of  thi.s 
amcMdnieiit  in  10G4,  the  same  year  that  all  black  students  from  Port  Richey 
were  cro.ss-hused  to  Cleanvatev. 

.Myth  No.  4 :  Blacks  are  opposed  to  desegregation  by  busing: 

Plain  Facts:  This  myth  is  u.^ually.  accompanied  by  the  charge  that  dis- 
sident  blacks  are  forced  to  keep  quiet  by  the  NAACP  and  JOMO.  There  is  so 


1544 


little  substjiiice  to  this  inyth  thnt  its  nicist  overtones  are  impossible  to  misf;.  As 
i\  hi'T'M-hil  orvMnization  with  its  headquarters  in  the  heart  of  Clearwater's  black 
CO nnn unity,  Clearwater  Xeij?libors  has  never  heard  the  slightest  hint  of  any  evi- 
dence to  support  this  myth. 

Myth  No.  5:  President  Xixon  is  opposed  to  the  type  of  desegregation  plan 
nsed  in  Pinellas  County. 

Plain  Fact."-  :  About  a  year  a^o  Prt»sident  Xixon  told  civil  rights  groups  that 
they  slumld  pay  attention  to  what  Ills  administration  does  rather  than  what  it 
Siiys.  We  suggest  that  the  anti-busers  should  do  likewise. 

PrcM(le!it  Nixon's  first  announcement  against  busing  received  lots  of  head- 
lines, bnt  few  people  noticed  tlmt  it  was  coupled  with  the  explanation  of  a  justice 
department  api)eal  of  a  desegregation  plan  for  Austin.  Texas.  The  desegregation 
pljin  being  appealed  did  not  refiuire  cross-busing,  but  tlie  justice  department 
appeal  will  probably  result  in  a  busing  plan  for  that  city.  Republican  Senator 
John  Tower  of  Texas  was  certainly  not  happy  with  the  Xixon  statement. 

AN')  President  Xixon  declared  that  he  would  only  support  the  minimum 
anVnmt  of  busin;;  required  by  law.  Since  tlie  recent  Supreme  Court  decision  is 
the  l:uv  ou  husin:;  and  since  thnt  decision  allows  for  all  the  busing  necessary  to 
elimiinite  :i  dual  sdiool  system,  the  President's  minimum  actually  can  be  con- 
sidered a  nniximum. 

Of  s]K(i!il  interest  to  Pinellas  County  is  the  fact  that  the  President  has 
phHiged  bi*.  support  to  any  desegregation  plan  already  imposed  hy  a  federal 
court.  Tlii^  phu-es  the  Pre^sident  in  direct  opposition  to  those  in  Pinellas  County 
who  intend  to  fight  the  de^egregsition  plan. 

Myth  Xo.  (j'j  C.  W.  "Bill"  Yonng,  Ron  Fisber,  and  Jack  iMuriJhy  are  dedicated 
public  servants  acting  in  the  best  interests  of  those  truly  opposed  only  to  busing— 
not  int(»'.rrntion.^ 

Tlie^e  three  public  ofificiaLs  have  been  in  i)ositions  of  political  power  for  a 
niunber  of  years  in  Pinellas  County  and  therefore  must  bear  special  responsibility 
for  the  *.iraatlon  now  facing  the  .schools.  Radat  problems  are  not  now  new  to 
this  County.  Tlie  desegregation  of  public  schools  did  not  come  up  ovemiclit. 
These  ]>rf»blems  have  cried  for  solutions  for  years,  hut  there  is  no  evidence  that 
these  oflicials  have  provided  leadership  in  seeking  solutions.  Besides  obvious  steps 
our  ^chfK>ls  should  have  taken  years  ago  there  are  other  actions  that  county 
ofilcials  still  avoid.  Do  we  have  any  open  housing  laws  to  try  to  eliminate  the 
segregated  neighborhoods  of  the  county?  Xo.  Does  the  county  government  exer- 
cise any  leadership  in  the  hiring  or  training  of  black  employees?  No,  Does  the 
county  plan  a  meaningful  role  in  providing  adequate,  low-cost  housing?  No. 

OiM*  of  the  most  often  heard  statements  against  the  desegregation  of  schools 
is:-  "we  settled  in  our  neighborhood  and  chose  our  home  carefully  because  it  was 
ne:ir  gorKl  .schools.  Now  our  children  will  be  bused  elsewhere  and  the  schools 
there  are  not  so  good.  It  Is  not  just  or  right  or  fair.*' 

Clearwater  Xeiehbors  urges  eac5i  citizen  to  consider  several  questions  before 
deciding  what  is  right  and  just  and  fair. 

(1)  If  certain  schools  are  not  good  enough  for  our  children  why,  then,  ar* 
they  good  enough  for  the  children  who  have  been  attending  them  all  along? 

(2>  Is  quality  education  to  be  considered  only  in  the  light  of  my  children  and 
the  children  in  mtf  neighborhood?  Is  cltl'/enship  n  duty  within  the  narrow  limits 
of  **iue  ;ind  mine?" 

(Z)  Is  not  the  quality  of  our  community  reflected  in  great  part  hy  the  quality 
of  our  s<-hool< — not  "some"  schools  hut  all  schools? 

(4>  Is  (pnility  e<lucntion  really  our  goal  and  not  merely  a  pretext  to  avoid  or 
post7»one  integnition?  If  qunlity  education  is  really  the  issue,  why  have  there  been 
w.  in:is<  meetings  for  this  purpose  to  benefit  aU  schools  instead  of  meetings 
itffnh^^t  buying  and  raeial  bnlancing  of  the  .schools? 

(51  ]>id  you  know  thnt  research  has  «hown  that  ir*tegration  is  the  best 
inetbnd  f<»r  uT»grnding  the  quality  of  education?  If  integraiion  has  been  shown  to 
b#»  n  ]»nj|)o  ingrcrllent  of  quality  education  then  why  allow  the  argtiments  about 
Ims.'u"  nnil  neighborhood  schools  to  interfere  with  a  well-conceived  desegrega- 
tinn  iilnnV 

C^V'inviter  Xelglibors  recommends  that  truly  concerned  parents  study  what  is 
rr'n*-  !vv.»lv<«rl  in  qujilltr  ediicntion  and  thea  spend  their  time  and  energies  iin- 
pr'^vin?  nil  the  schools  of  Pinellas  County. 

We  believe  that  the  millflge  election  should  be  only  indirectly  related  to  th** 
integration  of  .schools  this  fall.  The  group  that  is  opposing  passage  of  the  miUnge 
is  acting  in  vengeance  against  the  school  bo^rd  which  approved  the  desegregation. 
The  tnie  issue  Is  integration  and  the  "XO,  XO's"  are  really  expressing  their 
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dis5i>leasure  with  the  desegregation  of  schools.  Api^eaLs  to  nicism  are  iireviMitinc 
the  facing  of  issues  honestly  and  forthright ly. 

Various  jjnmps  have  announced  tiieir  support  of  the  miUage  and  th<»ir  willing- 
ness to  stand  with  the  school  board  is  appreciated.  We  do  believe,  however,  that 
those  .supiK>rting  a  "ye.s.  yes"  vote  on  the  millage  without  taking  a  iHi.sition  on 
school  integration  do  .so  because  they  feel  personally  uncomfortable  confrontin« 
the  basic  issue  at  hand. 

Uacism  in  this  country  poses  perhaps  the  greatest  danger  to  our  national 
existence.  It  is  time  we  ctmfronted  racism  itself  instead  of  hiding  hclund  code 
wonls  designed  to  conceal  Its  nat  nre. 

(1)  The  desegregation  plan  approved  for  the  fall  of  1073  is  the  tirsf.  honest 
and  conscientioas  effort  of  the  .school  .system  to  trulv  meet  the  spirit  and  letter 
of  the  law  as  required  by  the  U.S.  ^5up^eme  Court  decision  of  li>54.  For  the 
first  time  in  17  years  i'inellas  County  will  be  in  c(mipliance  with  the  law  of  the 
land. 

(2)  The  desegregation  plan  preserves  the  area  characteristics  of  evcrv  pre- 
viously all-white  school.  Black  students  will  carry  the  major  burden  of  the 
busing.  Each  .school  in  the  county  will  enjoy  the  l»enefits  of  a  minoritv  black 
student  iM)pulation  with  an  overall  enroliinent  that  provides  the  opportunitv  for 
real  (piality  education  to  every  child  in  IMiiellas  County. 

(3)  The  major  can.s('  of  community  resistance  to  the  de.vegn'gation  plan  is 
racial  prejudice.  Raci.sni  ami  api)eals  to  racial  fears  are  the  real  i,ss\ics  behind 
the  arguments  of  'cnLss-busing*  and  ''neighborhood  schools." 

(4)  This  nation  has  paid,  is  paying,  and  will  continue  to  pav  a  hiirh  price 
for  the  race  problem.^  that  beset  ns.  The  elimination  of  prejudice  is  a  nece.s.sity 
for  our  national  survival  ns  a  country  uhere  "all  men  are  created  e<|Ual." 

(5)  Governmental  officials  of  both  natitmal  parties  have  been  especially  remits 
in  exercising  their  moral  leadership  toward  finding  solutions  to  tlie'difficnlt 
problems  involved  in  the  elimination  of  racial  prejudice.  Too  fre«iuentlv.  officials 
like  Congressman  C.  \\\  "Biir*  Young  have  .nought  iwlitical  power  bv  e.xpioiting 
the  problems  of  de.segregation.  ' 

(0)  It  is  our  beMef  that  children,  black  and  white,  who  grow  up  togeJlier  and 
leam  together,  and  who  get  to  know  each  other  as  ••i)eople"  will  find  if  difficult 
to  show  violence,  hate,  and  destructivene.ss  toward  each  other  as  atlult.s. 

EDUCATION  COMMITTEE  SCHOOL  SIRVKY  REPORT,  MARCH  197:! 

J.^^^  approximately  35.000  childn-n  were  riding  Im.ses  to  .school 
rhis  past  fall,  19i3.  30,500  children  were  riding  the  bus  to  school.  Zoning  and 
transportijtion  changes  have  brought  about  complete  integrntion  of  nil  .<.  h(»ols 
in  linellas  County.  Kach  school  now  has  a  student  body  coniiM».scd  of  a  nujoritv 
of  white  .stndent.s  with  a  black  student  population  in  the  minoritv 

Busing  has  beconu*  a  very  controversial  issue  in  our  commmiitv.  It  ha^  also 
lw?come  an  emotional  i.s.sue  and  a  political  issue.  Because  of  wide^^nread  com- 
munity ho.stility  toward  busing,  the  Kducaticm  (Nminiittee  of  Clearwater  Xeiirh- 
bors  and  the  i:pi>er  Pinellas  Council  on  Human  Relations  decided  it  was  time  to 
find  out  just  what  was  hapi)ening  in  our  .schools  now  that  thev  are  fullv  inte- 
grat('(l  on  a  racial  balance.  We  were  looking  for  an.swers  to  the  (ine.sfioiis 
1.  Is  the  elauior  agaiiist  busing  .^oldy  for  racial  balance  justified'' 
-.  Are  there  any  apparent  edticatitmal  or  .swial  benetits  nttriluitable  to  Inte- 
gra t  on  on  a  nicial  balance  which  have  been  observed  bv  .school  teachers  or 
administrators? 

Seven  schools  in  the  central  part  of  the  county  were  eho.sen  for  our  studv 
In  some  of  the  schools  integrati(m  had  been  going  on  for  a  number  of  years. 
Other  schools  were  chosen  beeau.se  they  were  exiK»riencing  integration  for  the 
first  time.  The  inter\iews  were  conducted  In  January  of  1J)72 

Contact  was  made  with  the  Sehmd  Administration  to  ro<inest  permi^^^ion  for 
seven  people  to  visit  schools  ami  infer\iew  .school  rKTscmnel  in  order  to  obtain 
heir  comments  and  opinions  on  the  progress  of  integratitm.  We  were  partlctilarlv 
intemsted  in  finding  out  what  effect  busing  had  o«  the  education  of  stmlents 
However,  no  attempt  was  made  to  statistically  evaluate  academic  progrc^ss  or 
the  lack  of  it.  Our  pun»o.se  was  to  observe  the  school  situation  after  integration 
occurred.  We  wanted  to  know  if  busing  was  detrimental  to  the  school  program, 
or  If  it  had  any  eflTect  on  student  performance  or  conduct  in  school. 

This  is,  admittedly,  neither  a  conclusion  nor  scientific  report.  However  our 
interviewers  saw  and  heard  many  ♦hings  that  ere  not  being  given  the  public 
attention  they  deserve.  It  is  hoped  this  report  will  add  a  different  dimension  to 
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the  Forced  Busing  controversy  which  may  effect  the  attitudes  or  opinions  of 
tlie  people  of  Fineallas  County  on  tliis  issue. 

School  situations  which  represent  a  very  positive  picture  of  integration  were 
especially  obvious  when  the  interviews  were  conducted  iu  two  formerly  all-black 
elementury  schools.  Both  schools  are  located  in  black  neighborhoods  and  white 
pupils  are  u>ed  from  nil  white  neighborhocKls  to  these  schools.  Tlie  principal  of 
one  schowl,  a  black  uian,  could  see  no  adverse  effects  whatsoever  because  of  either 
Imslnjr  or  iutefrraiicm  on  the  pupils  attending  this  school.  He  gives  great  credit 
for  this  successful  situntion  to  the  total  participation  of  i>arents  who  held  group 
meetings  during  the  summer  and  formulated  a  group  phiV)sophy  which  was 
passed  on  to  their  children.  In  this  school  parent  comnut*c  for  safety,  home- 
rooms and  grievnuces  w  ere  formed.  Over  100  parents  participated  iu  this  itotivity. 
There  has  not  been  nny  trouble  between  students.  The  first  day  matriculation 
went  so  smoothly  that  the  parent  aides  were  deemed  unuwessary  and  did  not 
come  back.  Tlie  parent  organization  has  continued  to  be  active  and  recently 
raised  $1,000.00  for  the  school  by  sponsoring  a  jazz  concert.  They  have  also  en- 
listed the  aid  of  the  students  at  the  T^uiversity  of  South  Florida  to  design  some 
new  and  very  imaginative  playground  equipment  which  iu  turn  will  be  con- 
structed by  the  parents  organization, 

Personnel  iu  this  school  could  not  recall  any  racial  incidents  between  the 
chiUlrea.  Any  playground  incidents  were  reported  as  being  normal  and  quickly 
responding  to  counseUug.  There  have  ben  no  incidents  of  trouble  on  the  busses. 
In  fact,  the  cbi'dren  consider  it  good  fun,  indeed  a  privilege  to  ride  them- 

In  another  formerly  all-black  school,  the  principal  reported  that  this  par- 
ticular school  ber.olited  in  every  way  imaginable  because  of  integration.  She  em- 
phasized t)oiut  by  saying,  "Our  greatest  gain,  material-wise,  was  in  the  stock- 
ing of  our  school  library  (4.000  books  in  all).  Also  each  primary  grade  was 
given  hundreds  of  books  on  the  r)rimary  reading  level.  Primary  grades  were  ilso 
given  jiperial  learning  and  materials  never  present  before.  Record  players  were 
available  for  alnu)st  each  classroom.  Special  reading  teachers  were  assigned  to 
the  school."  She  also  praised  her  faculty  for  treating  each  student  with  equal 
concern  and  fainiess.  M'hen  asked  if  there  had  been  ra^-ial  incidents  it  was 
r^'ported  that  th'*re  had  been  some  very  minor  ones  in  the  bf»ginning  (lOOS). 
**Now.,  however,  they  are  unheard  of.**  said  the  principal.  She  also  praised  the 
white  students  for  a'-cepting  their  black  teachers  fully  and  paying  them  due 
respect.  The  interviewer  asked  if  the  faculty  had  been  giv«n  special  preparation 
for  iutcgratior  She  reported  that  there  had  been  no  formal  preparation  at  all. 
When  asked  the  question.  **Do  your  white  students,  who  are  in  the  majority,  feel 
any  i*eluctance  about  attending  a  formerly  T.iack'  schoor\  the  principal  replied, 
"None  that  I  could  detect.  If  anything,  extreme  loyalty  to  the  school  has  devel- 
oped here  by  both  students  and  parents.  We  feel  they  (black  and  white)  have 
truly  begun  to  know  each  »)ther  After  all,  isn't  this  what  early  truly  American 
citiy.en  is  seeking?*'  Most  of  the  children  attending  the  school  were  bused.  There 
were  no  problems. 

Another  elementary  Kchool  had  been  integrated  a  year  ago  on  a  50-.')0  per- 
centafire.  This  year  additional  white  students  reduced  the  black  ratio  to  under 
30%.  School  personnel  i*ei>orted  that  busing  had  given  the  students  a  more  realis- 
tic picture  of  the  world  outside  of  the  school.  The  school  now  had  not  only  black 
and  white  students,  but  also  students  with  varying  economic  backgrounds  rang- 
ing from  poor  to  wealthy.  In  response  to  the  question,  "What  are  some  of  the 
effects  of  laising  that  you  have  noticed?",  a  teacher  said  the  following:' 

"Most  of  the  children  who  live  close  t'^  <»chool  and  within  walking  distance, 
both  black  and  white,  are  from  lowcr-i  le  families.  If  the  school  consi.sted 
of  these  children  only,  it  makes  It  too  ear  ^  for  them  to  identify  themselves  as 
childre»i  in  an  all  lower-income  bracket  school.  Now  they  are  lai'-  ig  children  from 
higher-income  families  into  this  school.  The  lower-income  children  are  going  to 
find  out  that  they  aren't  gomg  to  be  treated  any  differently  tha.'^  the  upper- 
income  children  because  they'll  all  be  going  to  the  same  school.'* 

Several  inter<^sting  sidelights  were  uncovered  by  the  interviewer  \^ho  visited 
a  formerly  all-v;hite  elementary  school  in  C  ^arwater.  This  school  was  integrated 
for  the  first  timo  in  the  fall  of  1071,  Since  the  school  has  been  integrated,  a  num- 
ber of  parents  from  white  feeder  neighborhoods  have  instituted  a  visitation  pro- 
gram inviting  black  children  into  their  homes  to  play  and  visit  with  their  fami- 
lies. To  a  lesser  extent  white  children  have  been  Invited  to  visit  in  the  homes  of 
black  children.  The  inter-iewer  felt  a  great  deal  of  insight  and  friendliness  was 
developed  by  this  activity.  A  white  parent  from  this  school  recorded  her  experi- 
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euce  in  an  interesting  letter  to  a  Human  Relations  Council  member.  This  parent 
had  actively  resisted  the  busing  program.  She  states : 

'My  reason  for  volunteering  as  a  teacher*s  aide  at  Plumb,  at  first  was  to  make 
sure  the  white  children  weren't  neglected  because  of  the  colored  children  Well 
you  can't  be  around  children  long,  before  you  love  them  all.  You  also  can't  be 
around  them  long  before  you  notir  n  smile  with  cavities  in  back  teeth  As  a 
mother  I  just  couldn*t  bear  to  th  f  ignoring  this  situation  any  longer.  I 
found  out  there  is  a  limited  facility  the  Health  Department  for  taking  care 
of  family  children  on  welfare  to  age  six,  but  a  very  willing  and  concerned  den- 
tist there,  Dr.  Oin^tionson. 

"I  found  out  what  a  neglected  area  dental  health  has  been  in  our  schools.  There 
are  films,  visual  aids  and  literature  to  be  had,  that  have  not  been  used. 

'*!  think  our  first  concern  should  be  dental  education  program  in  our  schools 
and  an  adult  education  and  awareness  program  in  deprived  neighborhoods  Now- 
many  of  these  people  realize  how  important  dental  health  is  or  that  with  proper 
care  they  may  nover  have  a  cavity." 

Two  Junior  High  Schools  and  a  Senior  High  School  were  also  included  in  this 
survey.  Only  one  of  the  Junior  Highs  had  been  integrated  for  the  first  time  this 
year  and  the  black  enrollment  was  only  three  iwrcent  of  the  student  population 
In  this  school  there  ha>d  been  no  racial  incidents.  The  principal  reijorted  that 
one  incident  did  occur  between  a  white  boy  and  a  black  boy  with  the  white 
father  registering  a  racial  complaint.  However,  after  the  father  left,  the  white 
i)oy  let  the  principal  know  that  his  feelings  did  not  correspond  with  his  father's 
on  the  su!)ject  of  race.  The  child  said  that  the  "tiff "  was  simply  one  of  boy-to- 
hoy  and  had  nothing  to  do  with  race. 

In  this  school  the  School  personnel's  only  objection  to  busing  was  that  the 
bused  students  had  difficulty  particiimting  in  organized  school  acUvities  after  or 
before  school. 

The  other  Junior  High  School  ob.sen  ed  had  been  integrated  since  1968  The 
principal  advised  that  integration  made  little  change  in  the  routine  school  opera, 
tion.  There  had  been  no  organized  opposition  to  integration,  hut  neither  had 
there  been  any  organized  group  supporting  integration.  The  only  area  where 
black  students  are  involved  in  numbers  equal  to  or  greater  than  their  percentage 
of  the  student  population  was  in  athletics.  Two  thirds  of  the  children  attending 
this  Junior  High  School  have  always  ridden  buses.  Busing  has  not  been  an  issue 
at  this  school.  Student  relations  at  this  school  seem  satisfactory. 

In  the  one  High  School  where  interviews  were  conducted,  it  must  be  pointed 
out  that  the  school  has  been  integrated  since  lOOS,  When  the  interviewer  asked 
the  (luestions  concerning  busing  problems,  all  felt  that  there  were  none  now 
••because  the  sc.iools  had  been  integrated  years  before  this  busing  thing  "  The 
principal  felt  tliat  tliere  was  very  little  racial  tension  in  the  school  now  nnd 
slated  ••One  of  the  reasons  there  was  tension  before  was  that  they  closc<l  down 
the  black  high  schools  and  those  students  felt  that  they  had  been  torn  away  from 
the  school  they  had  identified  with  and  felt  comfortable  in.  Thev  were'  bitter 
about  being  pushed  into  a  white  school.  Now  those  students  in  this  high  school 
have  come  from  integrated  Junior  Highs.  This  is  as  much  their  school  as  anv- 
one  else^s  and  they  feel  it  now." 

A  teacher  interviewed  noted  that  he  had  not  noticed  any  black  students  holding 
hack  any  white  students.  He  remarked  that  he  had  good,  in-between,  and  poor 
students  in  both  races.  He  went  on  to  say,  "One  of  the  greatest  things  f.bout  inte- 
gration IS  that  the  kids  get  to  form  their  oton  opinions  about  the  other  race  or 
culture.  There  are  so  many  generalizations  about  the  black  and  white  races  And 
many  kids  only  know  about  the  other  race,  what  their  parents  have  told  them. 
« ith  integration  u;'*y  meet  each  other  ana  form  their  own  opinions." 

C0NCLUgi»0N8; 

1.  From  these  interviews,  it  seemed  ap«)arent  that  riding  a  school  bus  made  no 
difference  in  the  school  program  of  the  Individual  student  who  rides  the  bus 

2.  Integration  seems  to  be  working  especially  well  in  the  elementary  schools. 
Children  are  accepting  each  other  on  an  individual  basis  and  racial  differences 
play  little  part  in  the  lives  of  the  chiWren  while  in  school.  Fear  does  not  play  a 
part  in  the  lives  of  the  children.  Undoubtedly  parental  involvement  stressing  a 
positive  attitude  toward  the  integrated  school  situation  and  the  busing"  issue 
helped  the  children  tremendously  as  they  entered  into  an  Integrated  school 
experience. 
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3.  The  longer  a  school  has  been  integrated  the  fewer  were  the  problems  re- 
parted  based  upon  racial  differences  or  '^busing".  They  no  longer  consider  this 
issue  to  be  a  problem  in  their  schools. 

The  general  conclusion  of  all  the  interviewers  was  that  integration  was  a  posi- 
tive  force  in  improving  the  education  of  the  students  who  were  involved. 

Mr.  ToLTHBERRY.  I  Avas  goiiig  to  say  that  I  will  give  you  a  chil- 
dren's vei^ion  of  the  sermon. 

It  has  been  said  that  our  country  is  moving  toAvard  a  society;  sepa- 
rate and  uneq^ual,  one  white  and  one  black.  Tavo  thousand  yeai^  airo 
a  great  religious  leader  said  that  every  kingdom  that  is  divided 
against  itself  will  go  to  ruin.  That  a  house  divided  against  itself 
cannot  stand. 

People  who  have  been  inspired  by  this  have  gone  on  to  say  that 
oA'cry  race  of  men  on  the  face  of  the  eai-th  has  been  made  of  one 
stock  by  God  and  therefore  there  is  a  onene.*^  among  us  all. 

This  vision  has  been  kept  alive  down  Ihrough  the  centuries  and 
I  will  not  i-epeat  what  has  been  said  nbout  reference  to  this  in  the 
Declaration  of  Independence  and  Constitution  as  in  Abraham  Lincolns 
Gettysburg  address.  We  give  reference  to  this  in  the  allegiance  to 
the  nag. 

I  think  there  is  a  lot  of  evidence  in  our  past  .istory  that,  when  Ave 
go  our  separate,  segregated  ways,  Ave  breed  hostility  ami  (onflict  and 
set  up  a  situation  in  Avhich  we  prejudge  one  another  as  ovid,  strange, 
or  inferior  and  I  think  this  is  part  of  the  problem  in  Pinellas  County, 
Fla.,  where  we  are  having  some  trouble  in  our  schools  because  of  the 
hostility  that  is  being  experienced  and  expressed  is  not  the  integra- 
tion but  the  years  of  segregation  which  has  caused  this  to  build  np 
and  it  is  now  coming  out  but  the  cause  is  the  separate  and  unequal 
system  and  not  in  the  integration  that  has  come  about  very  recently. 

There  is  also  evidence  as  a  result  of  study  done  by  our  council,  I>(»a<rtie 
of  Women  Voters,  and  other  organizations  in  our  count v  that  Avhen 
children  are  brought  together  across  racial"  and  cultural  lines,  that 
tliis  creates  friendship  and  good  Avill  and  we  do  have  a  considerable 
amount  of  evidence  m  our  country  that  black  and  Avhite  children, 
faculty  members  and  administrators  ai-e  getting  to  know  each  other 
and  learning  to  appreciate  and  have  felloAvship  Avith  one  another.  I 
think  this  IS  a  considerable  gain.  We  know  that  this  often  is  easier 
to  bring  about  among  the  younir  than  among  the  old  avIio  sometimes 
liave  set  patterns  and  fixed  attitudes  and  this  is  Avhv  I  think  school 
mtegration  is  so  very  important  to  the  peaceful  functioninir  of  our 
society. 

This  is  not  to  say  that  the  schools  should  bear  the  Avhole  brunt  of 
the  burden  of  good  race  relations.  This  is  a  total  commnnitv  problem. 
But  the  schools  do  haA'e  an  important  role  to  play  and  responsihilitv 
to  fulfill  in  educating  our  youxig  people  in  human  relations  and  social 
concerns  for  these  are  as  integral  to  the  educational  task  as  the  teach- 
ing of  reading,  Avnting,  and  arithmetic.  There  is  busing  taking  place 
in  Pinellas  County.  It  was  necessary  in  order  to  bring  about  a  unitarv 
system  to  end  an  illegal  dual  system.  Not  a  great  deal  more  busing 
AvavS  necessary  in  order  to  bring  about  complete  integration. 

In  the  State  of  Florida  there  was  more  busing  in  the  vear  10()8 
and  1064  than  there  was  in  the  year  1069-71.  In  the  fall  of  i070  there 
were  84,288  students  who  were  bused  in  Pinellas  County  with  only 
partuil  int^.gration.  In  order  to  complete  the  task,  only  1,020  more 
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students  had  to  be  bused.  We  believe  the  amount  of  busing  tliat  is 
being  done  in  our  country  is  botli  reasonable  and  acceptable. 

We  have  not  been  presented  with  nor  seen  any  legally  acceptable 
alternative  to  this  and  we  feel  that  the  opponents  of  busing — while 
they  claim  their  opposition  is  only  to  that — would  return  us  to  an 
illegal — ciual  system  that  would  leave  segregation  and  inferior  schools 
for  some  and  my  view  is  shared  by  niembei's  of  many  organizations 
in  Pinellas  County  and  they  are  listed  in  this  repoit  that  I  have  turned 
into  you. 

Those  are  not  in  the  majority  in  our  county  but  it  does  represent 
a  sizable  number  of  people  who  want  to  do  what  is  right  and  what 
is  best  for  ali  of  our  children.  We  feel  that  to  roll  back  the  progress 
that  has  been  made  would  be  denial  of  the  American  promise  and 
also  betray  all  of  those  who  have  labored  so  hard  and  in  such  good 
faith  to  establish  universal  justice  and  equality. 

Thank  you  very  much  for  this  opportunity. 

Chairman  Brooks.  We  ^yant  to  thank  you  for  a  fine  statement. 

We  appreciate  your  contribution. 

Congressman  Hungate? 

Mr.  HuKGATE.  Reverend,  is  it  not  one  great  feature  of  America 
that  the  American  dream  may  look  different  to  each  of  us  ? 

Mr.  TOUCHBERRY.  Ycs. 

Mr.  Hungate.  Thank  you. 

Chairman  Brooks.  Eevcrend  Toucliberry,  we  thank  you  verj-  much 
for  coming  down  here. 

We  will  include  in  the  record  the  following  docimients : 

A  memorandum  entitled  "The  Changes  Have  Be^m — Do  We  Stop 
Now"  by  Charles  B.  Foster,  William  K.  Keane^  J.  Richard  Rossie,  and 
James  J.  Tanous  of  the  University  of  Virginia  Law  School;  a  state- 
ment of  Hon.  J.  Herbert  Burke,  a  U.S.  Representative  in  Congress, 
from  the  State  of  Florida ;  and  a  statement  of  Ermoii  O.  Hogan,  Pli.  I)., 
education  director,  Community  Development  Department,  National 
TJiban  League. 

(The  documents  referred  o  follow :) 

The  Changes  Have  BEr.rx— Do  We  .Stop  Now? 

(.Suhinlttf-rl  hy  Charlps  Bedford  Fostvr.  WHlInni  Kennt'dy  Kr.inp,  .T.  Rlrhard  Uosslo, 
.Tamos  .T.  Tunous,  University  of  Virginia  Law  Scliool.  April  1072) 

I.  AX  INTRODUCTION— THE  ISSUES  DEFINED 

The  i.ssue  of  m-IuhiI  busing?  vitaUy  affects  thou.s-ands  of  imront.s-  mid  .school 
a^e  children  of  all  rncos.  Recent  attempts  have  l)een  made  h.v  federal  courts-, 
prondneiit  political  figures,  and  private  individuals  and  institntions  t<i  provide  a 
workahle  and  sjitisfactory  .solution  to  this  issue.  An  is  often  the  case,  political 
expediencies  and  in  some  instances  racial  pr<'judices  have  been  infused  into  the 
picture  with  the  di.s-tjhsteful  result  of  confusing  the  i.ssues  and  di.s-torting  the 
motives  of  the  interested  parties.  To  he  aide  to  reach  a  .solution  which  Is  not 
only  socially  ndvi^able  but  al.so  constitutionaUy  recpiired  one  must  first  cut 
through  the  rhetoric  .sui>crimp<Ksed  on  the  issue.  Once  this  is  done  it  is  necessary 
to  apprai.s-e  objectively  the  social  and  con.stitutional  iwlicies  that  have  fonneil 
the  ha. sis  for  the  principle  that  this  country  will  not  tolerate  dual  school  systems 
and  unequal  educational  opportunities. 

The  Supreme  Court's  landmark  decision  of  Brown  v.  Board,  of  Education,  347 
U.S.  483  (11)54),  expressly  held  that  segregation  of  children  in  public  schools 
solely  on  the  basis  of  race,  even  though  the  physical  facilities  and  other  tangi- 
ble** factors  may  be  equal,  deprived  the  children  of  the  minority  group  of  equal 
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educational  opiK^^rtunities.  decision  was  l)ased  on  the  finding  that  separation 
of  students  solely  on  tbe  basis  o'  their  race  generates  *  a  feeling  of  inferiority  as 
t<»  thfir  Nfatas-  in  the  coniniui'ity  that  may  affect  their  hearts  and  minds  in  a 
wav  unlikelv  ever  to  he  undone."  Since  the  Hroun  caso,  the  federal  courts  have 
Imk'u  confrf»iited  with  hoth  dc  jure  and  dc  facto  school  segregation  cases.  These 
courts,  in  their  effort  to  create  integrated  .school  systems,  have  turned  for 
guidance  to  lM)th  Hrou  n' 8  literal  holding  and  its  policy. 

It  is  at  precisely  some  of  these  lower  federal  court  decisions  that  the  recent 
criticism  over  hn.sing  orders  has  been  directed.  President  Nixon,  in  his  message 
to  (^mtrress  on  March  17,  1D72.  proposed  that  the  Congress  accept  its  resiwnsi- 
bilitv  in  this  area  and  exert  its  authority  to  *'dear  up  the  confusion  which 
contradictory  court  orders  have  created,  and  to  establish  reasonable  national 
Ktandards"  for  the  reorganization  of  school  districts  and  the  transportation  of 
purils.  Acccmipan\ing  this  Presidential  message  were  two  bills  sponsored  by  the 
Ni>.»n  Administration:  "Student  Transportation  Moratorium  Act  of  1972"  (the 
Ml  .atorium^  and  "i:<iual  Educational  OplK>rtunities  Act  of  1972"  (KEOA). 

Tiie  Moratorium,  while  it  would  not  put  a  stop  to  desegregation  cases,  would 
imi>ose  a  tf  iniwrarv  freeze  on  new  busing  orders  by  the  federal  courts  in  order 
to  establish  a  waiting  period  while  Congress  considers  alternative  means  of 
enforcing  Fourteenth  Amendment  rights.  This  freeze  would  be  effective  inimedi- 
.  te>y  (»n  enac  tment,  and  would  remain  in  effect  until  July  1, 1973,  or  until  passage 
of  the  appropriate  K  i;islation,  whichever  is  sooner. 

1'iile  IV  of  the  proposed  EEOA  would  impose  limitations  on  the  federal  courts 
in  forn»ul:>ting  remedies  for  a  denial  of  equal  educational  opportunity  or  a  denial 
of  the  eciual  protection  of  the  laws.  Section  402  would  establish  a  priority  of 
rennMlies  with  the  courts  required  to  use  the  first  remedy  on  the  list,  or  the  first 
combimitiiai  of  remedies,  that  would  correct  the  unlawful  condition.  A  busing 
order  wonld  be  the  seventh  and  last  remedy  i>ermitted.  Under  Section  403(a)  a 
federal  c<mrt  would  l>e  unable  to  issue  a  remedy  that  required  increased  busing 
of  students  in  tlie  sixth  grade  or  below.  A  busing  remedy  could  be  ordered  under 
Seeti(m  40;i  (b)  and  (c)  for  students  in  the  seventh  grade  or  above,  but  only  if 
the  foll(^winl:  requirements  were  met:  It  could  not  be  ordered  unless  there  was 
clear  and  convincing  evidence  that  no  other  method  would  work  ;  in  no  cise  could 
it  b.e  ordered  on  other  than  a  temporary  basis;  it  could  not  iwse  a  ri.sk  to  health 
or  signitic.intlv  inq)inge  (m  the  educational  process;  and  the  school  district  could 
be  granted  a  stav  until  the  onler  had  been  |>assed  on  by  the  court  of  appeals. 

It  is  (»ur  firm  contention  that  the  Moratorium  and  the  EEOA.  as  outlined  above, 
arc  both  socially  undesirable  and  unconstitutional  for  the  following  reasons. 

a.  TIIK  IJEC.AL  AXD  SOCIAL  IMPLICATIONS  INVOLVED 

Since  tbe  constitutionality  of  the  Moratorium  and  the  EEOA  woidd  not  be 
nltimatelv  decided  for  at  least  a  year  after  Congress  enacts  them,  congressional 
ecmcern  must  lie  centered  on  the  wisdom  of  the  Acts.  The  central  issue  relating 
to  tlie  busing  of  students  is  whether  Congress  should  impose  on  the  fedenU  conits 
anti-busing  limitations  that  bar  immediate  desegregation  of  school  districts  found 
to  be  in  violation  of  the  liron  n  principle.  , 

rnh'*ts  each  C(ai:;ressman  and  Senator  can  l»e  sure  in  Ids  own  conscience  that 
complete  school  desegregation  has  been  achieved  in  accordance  with  lirovix,  both 
the  Moratorium  and  the  EKOA  must  be  rejected  as  threatening  the  eqmil  protec- 
tion  riglits  of  the  Nation  s  school  children.  .    ^  ,  , 

The  cighteen-vear  effort  to  enforce  the  Brown  decision  has  been  frustrated  by 
ingenius  and  iiigenucms  practices  which  seek  to  delay  implementation  of  i»nitary 
school  plans.  The  Supreme  Court  in  Green  v.  Cotmiy  School  391  U.S.  430 
(190S)  tired  of  such  delaving  tactics  and  demanded  that  workable  desegregation 
plans  he  implemented  XOW,  Alcrander  v.  Holmes  County  lid.  of  Educ,  306  U.S. 
19  (V,.\\\))  reiterated  the  commitment  to  immediate  desegregation,  and  the  ease 
of  Siroun  V.  Chnrfottr-Mrcl'tmhuro  Bd.  of  Educ.  402  U.S.  1  (1^71),  recognized 
the  necessity  for  student  bnsing  orders  by  federal  courts  because  of  the  constitu- 
tional command  to  desegregate  immediately. 

Tbe  (Vmgress  now  threatens  to  enact  a  rollback  provision  which  would  allow 
a  dedicatcHl  .school  Imrd  to  hark  back  to  the  pre-/^roirn  days  of  racially  segre- 
gated school  svstems;  school  systems  that  would  he  racially  separate  but 
thcorcfleany  e<iual  in  e<hicational  opportunity.  To  determine  "^^^^  "f^f i*!^^^^ 
hood  IS  an  appropriate  basis  for  .  .  .  public  school  assignments,  (EEOA  §  i(a) 
(2)).  ignores  the  sophisticated  actions  of  school  boards  seeking  to  peHHJtuatc 
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ivicially  separate  schools.  Chief  Justice  Burger  recognizxKi  the  necessity  of  busing 
as  a  reiut'Ciial  oi>tiou  to  effectuate  unitary  schools,  aud  the  Moratorium  aud  the 
EEOA  provisions  a^raiust  busing  are  a  clear  aftrout  to  the  iSupreiae  Court's 
reasoned  decision  in  Su-ann. 

The  finding  in  Section  3(a)(2)  of  the  EEOA  that  the  abolition  of  racially 
segregated  school  systems  "has  been  virtually  completed"  is  not  borne  out  by 
federal  court  school  caseloads.  Furthermore,  the  Admin:stratiou's  claim  of 
virtual  elimination  of  dual  school  systems  ignores  the  necessity  of  an  immediate 
remedy  for  tlvme  school  districts  which  "backslide''  into  racially  discrimina- 
tory patterns.  There  lies  the  true  danger  in  both  Acts — ^a  failure  to  be  con- 
tinually concerned  with  the  racial  and  equal  educational  effect  of  school  board 
decision.^. 

To  show  the  effect  that  enactment  of  the  Moratorium  and  EEOA  would 
have  on  school  districts  which  seek  to  peri)etuate  racially  separate  sch«u)r 
sysiems,  apply  each  of  the  EEOA — allowed  remedies  in  the  following  hypo- 
thetical sjchool  system.  Our  hyiwtlietical  district  is  not  unn>ual  in  any  major 
respect;  it  simply  has  its  own  idea  of  "quality  schools".  The  school  board  has 
found  thai  tlie  district  is  divided  geographically  by  a  river  (it  could  be  an 
interstate  highway  or  any  other  physical  barrier  and  that  it  is  burdensome  to 
surmount  the  barrier. 

The  children  in  two  of  the  high  school  attendance  zonei;  do  noticeably  better 
<m  achievement  tests  than  do  students  in  the  remaining  *wo  high  schools  and 
their  "feeder"  .schools.  Schools  nn*  built  in  or  close  to  the  fK-hool-age  i}opula- 
tion  center  of  attendance  zones  in  the  hope  that  the  schools  will  be  close  to 
all  children  in  the  zone.  Since  the  higher-scoring  schools  have  the  greatest 
demand  for  science  laboratory  equipment,  they  are  given  more  materials. 
The  district's  schools  ar**  all  less  than  thirty  years  old  and  may  be  used  for  at 
least  fiftt*en  years  before  the  first  one  will  be  abandoned.  Though  new  schools 
may  be  built  to  meet  increased  need,  the  iK>.st- World  War  II  "baby  Inrnm'' 
ap|)ears  to  have  i^eaked  with  a  result  that  few  new  schools  will  be  needed. 
The  attendance  zones  were  set  up  in  1058  and  few  changes  have  been  made 
since  then.  The  zones  in  which  children  score  markedly  higher  on  tests  are 
eiKhty-five  i>ercent  white  and  the  lower  scoring  zones  are  predominantly 
bl«ck(JK)%). 

The  first  two  remedies  provided  in  the  EEOA  require  cour'=;  to  consider 
neighborhood  sdiools  before  any  other  alternative,  and  only  if  such  schools 
deny  students  equal  protection  of  the  laws  may  courtis  considei  "permitting" 
students  to  transfer  out  of  a  school  in  which  they  are  a  majority  to  a  school 
in  which  they  are  minority  students.  Few  white  parents  would  seek  to  have 
their  children  moved  from  a  white-majority  school  to  a  black-majority  .school, 
and  b(H-imstM)f  tlu»  inconvenient*  and  cost  involved  it  is  doubtful  that  many  black 
students  could  make  a  permitted  transfer.  Even  then  the  hands  of  the  federal 
courts  are  tied  from  efforts  to  require  any  aid  from  the  schools  to  offset  tran.s- 
portation  costs  or  assure  a  uniform  black-white  ratio  in  the  school  system. 

The  revision  of  attendance  zones  is  bani4)ered  by  average  distance  and  time 
limits  that  could  be  used  to  transport  school  children  to  the  new  schools,  and 
for  most  school  di.stricts,  other  than  tho.se  which  blatantly  segregate  by  attend- 

ice  scones,  this  remedy  offers  little  help  to  the  federal  court  .seeking  immediate 
-  nitary  systems.  To  integrate  any  urban  school  system  characterized  by  a  largely 
Mack  core  city  and  a  largely  white  outer  rim  without  increasuig  busing  would 
^  so  difficult  as  to  be  no  remedy  at  all. 

The  fifth  and  sixth  possible  remedies  arc  long-term  remedies  that  concern 
location  of  schools  to  be  built  or  closed.  Few  school  rlistricts  would  have  the 
capit^il  to  immediately  launch  a  new  building  program  designed  to  balance  nicial- 
ly  the  schools,  and  that  .some  financial  pressure  on  school  boards  would  nmke  un- 
likely the  closing  of  even  deteriorating  schools.  Few,  if  any,  school  distriet.s  in  the 
Nation  have  the  financial  ability  to  launch  a  school  construction  drive  aimed 
at  racial  balance. 

The  last  remedy,  a  "catchall  clause",  allows  for  the  possibility  of  busing  to 
achieve  educational  opportunity,  but  Section  403  of  the  EEOA  effectively 
limits  busing  to  the  present  average  distance  and  time  that  any  child  is  trans- 
ported. If  the  pri»8ent  amount  of  busing  is  not  achieving  equal  educational 
opportunity  and  rwl rawing  school  attendance  zones  does  not  achiove  the 
desired  aim,  it  would  seem  that  the  limits  in  Section  403  effectively  preclude  a 
workable  desegregation  plan  which  can  l»e  implemented  NOW. 

Section  403  distinguishes  betwwn  those  school  children  in  the  sixth  grade 
or  below  and  those  above  the  sixth  grade.  No  busing  ean  be  ordered  beyond  the 
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limits  In  Section  403(a)  for  those  in  the  sixth  grade  or  under,  but  children 
in  the  seventh  grades  and  above  may  be  transported  if  "it  is  demonstrated  by 
dear  and  convincing  evidence  that  no  other  method  set  out  In  Section  402  will 
provide  an  adequate  r«nedy." 

Consider  the  situation  presented  by  a  scho^ii  district  which  has  sought  to 
segregate  elementary  school  pupils,  not  by  gerrymandering  attendance  zones 
but  by  placement  of  school  sites.  The  neighborhood  schools  are  racially  segrega- 
ted through  a  policy  of  the  school  board  but  no  school  busing  beyond  that  pre- 
viously used  could  be  ordered  by  a  federal  court  once  Section  403(a)  was 
enacteil.  No  remedy  to  immediately  achieve  equal  educational  opportunitv  is 
open  to  the  federal  courts,  and  the  Congress  hu;*  clejirly  limited  the  clear  lan- 
guage of  Broinh  Green,  and  Swann, 

In  short  Congress  has  before  it  two  bills  which  could  prevent  federal  courts 
from  immediate  enforcement  of  the  equal  educational  opportunity  principle 
set  down  in  Brown  and  its  genre.  Such  an  enactment  could  allow  school  boards 
to  revert  to  pre-/frou?n  policies  and  actions  If  they  wished  to  do  so.  While 
school  desegregation  has  progressed  admirably  in  recent  years,  Congress  should 
not  undo  its  historic  equal  education  legislation  which  has  Improved  the  lot  of 
the  Nation's  school  children.  Further,  the  legislation  threatens  to  present  a 
test  case  of  Congressional  authority  to  limit  the  federal  court's  Article  III 
Judicial  power.  While  Congress  undeniably  has  power  to  limit  federal  juris- 
diction over  courts  it  creates,  it  could  toe  argued  that  the  antl-buslng  provisions 
prevent  any  immediate  reme<ly  to  constitutional  violations  of  the  Fourteenth 
Amendment  Equal  Protection  Clause,  Such  a  contest  could  only  diminish  the 
standing  in  mbllc  eyes  of  both  branches  of  government. 

III.  THE  CONSTITUTIONAL  ISSt'BS  DEFINED 

The  passage  of  the  Moratorium  and  the  EEOA  would  force  a  confrontation 
lH>tW(TU  the  judicial  lirnnch  of  the  federal  government  ami  the  legislative  branch. 
To  coniprehcna  the  magnitude  of  this  confnmtation,  it  is  essential  that  <aie 
nndersuind  what  the  proiJOsiHl  legislation  wouhl  be  saying  to  the  fwleral  courts 
on«»  enacted.  Congress  in  passing  the  Moratorium  would  be  telling  the  federal 
courts  that,  even  though  the  Ccmstitution  guarantees  an  efiual  educational 
opiK)rtunit>  which,  by  delinition.  includes  a  racially  unitary  school  system, 
the  fwleral  courts  may  not  enforce  and  protect  this  constitutional  right  hi  c»er- 
tain  (•ase'<  if  busing  Is  involved.  Furtlu  "more,  (*ongress  in  Its  definition  of  e<iual 
educational  opportunity  in  the  EEOA  has  diluted  14th  Amendment  rights  and 
thereby  has  usurped  the  interpretive  role  of  the  Supreme  Court. 

It  is  our  iKisition  that  the  Moratorium  and  S(Mition  403  of  the  EEOV  (the 
anti-busing  provisi(m)  if  enacted  would  be  declared  unconstitutional,  A  detail 
analysis  for  this  po.sition  ap})eiirs  below. 

Before  discussing  why  these  proi>osed  laws  would  be  unwmstitutional,  it  is 
essential  to  see  the  c(mstitutlonal  and  legal  nightmare  that  the  passage  of  these 
acts  would  create.  Once  the  full  legal  and  eonstitntitmal  iniplications  are  hiid 
out.  it  will  be  clear  why  the  Supreme  Court  must  declare  these  Act.s 
unc(mstitntioual  if  the  (Vaigress  should  iwss  them. 

The  EEOA  wts  national  guidelines.  However,  states  are  iwrniitted  to  go 
beyond  these  guidelines.  For  example,  states  could  pass  laws  encouraging  or  re- 
<iniring  Us  own  courts  to  issue  busing  orders  when  ne(Kled.  Tlie  realitv  would 
1m'  ver>-  different  in  most  states.  Most  states  would  require  no  more  than  federal 
law  demands.  In  short,  the  remedies  preserV(Hl  and  thf)se  negated  (,r  limited  bv 
the  EEOA  and  the  Moratorium  will  be  the  only  ones  available  to  ag^rieveil 
parties.  Therefore,  arguments  that  these  act.s  would  be  constitutional  b«!cnuse 
state  courts  wotild  still  be  oihju  to  plaintiffs  and  state  courts  can  order  busing 
will  simply  not  stand  up  to  the  reality  of  the  .situation.  If  federal  courts  t»annot 
order  busing,  we  can  rest  assure  that  nio<t  state  courtf;  will  not  order  busing— 
or  more  correctly,  will  not  he  permitted  by  state  law  or  constitutional  provision 
to  order  busing  beyond  federal  rcKjulrements, 

Viider  the  terms  of  these  prf^o.sed  laws,  a  federal  court  cannot  order  busing 
Involving  students  In  the  sixth  grade  and  below  even  If  state  Imposed  {de  jure) 
segregation  exists  and  a  busing  order  would  be  the  only  effective  remedv. 
furthermore.  In  (ases  involving  students  In  the  seventh  grade  and  above,  the 
federal  courts*  pf)wer  to  order  busing  Is  so  limited  as  to  create  the  probability 
that  in  many  (^ses  the  courts  would  be  without  any  effective  power  to  protect 
e<mstltutlonal  rights  which  are  being  violated. 
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The  effect  of  these  Acts  it'  passed,  would  create,  in  a  sense,  an  area  of  *'ini- 
munity"  for  the  states  to  violate  14th  Amendment  rights.  This  action  would 
violate  the  principle  that  Congress'  powers  are  limited  by  the  guarantees  of  the 
Constitution.  The  Supreme  Court  would  luive  to  declare  the  laws 
unconstitutioiml. 

While  Congress  does  have  the  power  via  Section  5  of  tht  14th  Amendment 
to  (lehne  wjual  educational  opportunity  and  what  is  or  is  not  a  violation  of  the 
14th  Amendment,  its  power  is  not  unlimited  and  is  shared  with  the  Supreme 
<'ourt.  The  Supreme  Court  is  the  linal  interpreter  of  the  Constitution.  There- 
fore, when  Congre.ss  u.ses  \U  power  to  define  con.stitntional  rights;,  it  is  limited 
liy  what  the  Supreme  Court  has  already  defined.  This  limitition  is  a  negative 
oii(»;  Congre.s.s  may  go  beyond  what  the  Court  has  defined,  hut  it  cannot  undo 
I  ho  Court  s  interpretation  in  constitutional  matters.  Any  other  imsition  on  this 
i.s^ue  would  undermine  the  independence  of  the  federal  judiciary — i.e.  the 
Supreme  Court 

IV.,  CONSTITUTIONAL  ANALYSIS 

.1.  The  Moratorium  and  the  Eifual  Educational  Opportunities  Acts  arc  both 
unconstitutional  as  patent  restrictions  of  et/ual  protection  rights  and  hence 
tncomistvnt  tcith  the  letter  and  spirit  of  Congress*  duty  to  rnford  the 
Fourtanth  Antendment  under  §  J  thereof. 

It  took  86  years  after  adoption  of  the  Fourteenth  Amendment  for  its  guarantee 
of  equal  protection  to  become  recognized  for  the  Nation's  blacli  school  children 
in  Htou^n. 

It  tm)Ii  another  fourteen  years  from  enunciation  of  the  principle  of  e<iual 
e<lucational  opportunity  to  renunciation  in  Green  of  the  dilatory  tactics. 

Again,  it  took  another  three  years  for  the  Court  to  approve  remedies  held 
e.ssi»mijil  in  one  case  to  the  realization  of  equal  educational  opportunity.  Stvann. 

The  unmitigated  impact  of  the  Moratorium  Act  is  to  turn  back  the  clock  on 
hard-won  a/lvances  by  hampering  federal  court  equity  jurisdiction  to  fashion 
reli(»f  for  the  violation  of  con-stitutional  rights,  and  hy  offending  the  maxim 
that  "the  nature  of  the  violation  detemdnes  the  scoyye  of  the  remedy."  Swann, 
'Uy2  r.S.  1,  10.  Si)ecifically,  the  Moratorium  condemns  those  plaintiffs  currently 
in  the  Federal  courts,  for  whom  bu.siug  is  a  nece.ssary  remedy,  to  continued 
abase  of  their  con.stitutional  rights. 

frrven  and  Alexander  are  crystal  clear  in  their  inststence  that  "the  obligation 
of  (»ver>'  school  district  is  to  terminate  dual  school  systems  at  once  .  . 
Atrj-andcr.  :il»0  C.S.  lU.  20  (liKJU)  (emphasis  added)  ;  and  see  Oreen,  391  U.S. 
-iao.  4S9  (1{H$8).. 

Moreover  the  Court  has  already  struck  down  a  stnte  a nti busing  statute  in 
a  companion  case  to  Simnn.  In  \orth  Carolina  State.  Hd.  of  Education  v.  Swann, 
4i)2  r.S.  43  (1071),  the  Supreme  Court  stated : 

We  likewise  conclude  that  an  absolute  prohibition  against  tran*4i)ortation 
of  students  on  the  basis  of  race,  'or  for  the  punwse  of  creating  a  balance 
of  ratio',  will  .  .  .  h?mi)er  the  ability  of  local  authorities  to  effectively 
remefly  constitutional  violations.  As  noted  in  Siuann,  supra,  at  20.  bus 
rran.siwrtation  has  long  been  an  integral  part  of  all  public  e<lucati(mal  sy.s- 
tenis.  and  it  is  unlikely  that  a  truly  effective  remedy  could  be  dixHsed  v  ithout 
f'ontinucd  reliance  on  it.  402  U.S.  at  40  (emphasis added). 
The  above  statement  must  l>e  read  in  conjunction  with  the  C<)urt*s  n»ference 
to  "the  implicit  command  of  (tretm.,  that  aft  reasonable  tiwthods  be  available 
to  formulate  an  effective  remedy."  402  U.S.  at  40  (emphasis  added). 

In  tlie  light  of  these  ca.Ke<,  and  indee<l  as  a  general  matter  of  equal  protection 
rhtH»ry*  the  Moratorium  and  Ihe  KKOA  are  glaringly  inconsistent  with  the  letter 
and  the  spirit  of  Congress'  commission  under  5  5  of  the  Fourteenth  Amendment 
to  "enforce,  by  appropriate  legislati(m,  the  provisions  of  this  article  :**  and  hence, 
are  nn(*(m.«;titutional. 

Following  I'nitcd  States  v.  a  nest,  ;?83  X'.H.  745  (11)00)  and  Katznibaeh  v. 
Morgan,  ;is4  i:.S.  (Ml  (1000),  prece<lent  favored  those  who  «)w  Congress  as  at 
le:.st  an  agent  co-ecpial  with  the  ftnleral  courts  in  effeijtuating  Fourteenth 
Amendment  rights.  Hut  the  five  opinions  of  the  "Voting  Rights  Ca.ses",  Oregon 
V.  Mitchell  400  U.S,  112  (1070),  leave  the  true  nature  of  §  5  Congressional  power 
un.*H»  Wl.  Whether  the  correct  opinion  is  that  of  the  late  .7u.stice  Harlan  as 
enunciated  iti  Morgan,  supra,  that  is,  thnt  Omgress  may  precede  the  Court  in 
elaborating  on  a  Fourtwnth  Amendment  guarantee  only  when  the  (>ourt  sub- 
sequently agrees  that  the  si>ecific  legislative  findings  demonstrate  a  violation  of 
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u  constitutional  right.  384  U.S.  at  66(HM)  (Harlan  and  Stewart  J.  J.  di>jsentinu) ; 
or  whether  the  correct  view  is  tliat  of  Justice  Brcnnan  who  said  for  the  Court. 
^'Correctly  viewed,  §  5  is  a  positive  grant  of  legislative  power  authorizing  Con- 
gress to  exercise  its  discretion  in  detenniuing  whether  and  what  legislation  is 
needed  to  secure  the  guarantees  of  the  Fourteenth  Amendment"  3^4  U.S. 
at  G.">1.  tlie  following  principle  holds.  As  with  the  Necessary  nnd  Proper  Clause, 
Art.I.  §8,cl.  18: 

I^et  the  end  be  legitimate,  let  it  be  within  the  scope  of  the  constitution, 
and  all  means  which  are  appropriate,  which  are  plainly  adapted  to  that  end. 
which  are  not  prohibited,  but  consist  with  the  letter  and  .spirit  of  th.» 
constitution,  are  constitutional.  McCuUoch  v.  Maryland,  17  U.S.  (4  Wheat.) 
:a«.421  (1819). 

This  standard  was  affirmed  in  Guc/tt.  supra  at  78S-84  (Hrennaii.  Douj?1ji'. 
J.  J.  and  Warren,  C.  J.  concuring)  and  Moroan,  tiUpra  at  049-51.  Th(»  standar  l 
wouhl  be  subject  to  no  less  deference  (indeed  probably  greater)  with  those  taking 
the  narrow  view  of  Congressional  .5  ijower.  For  example  it  would  1m»  al^siird  to 
argue  that  busing  it.*«elf  satisfies  Ju*;tioe  Harlan's  test  for  legitiuiale  Uongrcv- 
•ional  action  i.e.  that  it  is  *'an  established  violation  of  a  con.stituti<mal  command." 
M;rf/fnt,  8S4  T'.S.  at  <)(i7  (concurring  opinion).  And  .Justice  Stewart.,  joined 
by  t."  Cliief  Jiistitv  and  Justice  Blackman.  .stated:  generally  in  the  Voting 
Rights  Ca.se  that  Congre.ssional  power  must  l>e  exerci.scd  consistently  with  tlu* 
letter  and  spirit  of  all  constitutional  guarantees.  Orcfjon,  400  U  S.  112,  2S1,  2S7 
(1JJ70).  Justice  Breunau  .states  in  a  footnote  to  his  opinion  for  the  court  in 

Contrary  to  the  sugg(».stion  cf  the  dissent  §5  does  not  grant  Cong.-^-ss 

jmwer  to  exercise  discretion  and  to  enact  'statutes  so  as  in  eflf*»ct  tn  dilute 
eijual  protection  and  due  process  decisions  of  this  Court./  We  (ini>hasize 
that  Congress'  power  under  §  5  is  limited  to  adopting  measures  to  cuforoo 
th(»  guarantees  of  the  Amendment;  $  5  grants  Congress  no  power  to  restrict, 
abrogate,  or  (hiute  these  guarantees.  .  .    384  t\S.  at  (Ml. 
There  can  be  no  doubt  that  the  Moratorium's  elimination  of  what  has  of  tea 
been  a  uece.ssary  reumly.  and  of  which  the  Supreme  Court  has  .said     .  .  it  is 
unlikely  that  a  truly  effective  remedy  could  l>e  devi.sed  without  cnntirjiifd 
reliance  on  it."  A'or///  Caroiina  ^tate  fUf,  of  EOucntion,  .*<rpra  at  40.  is  patently 
inetmsistent  with  the  letter  nnd  .spirit  of  Congress'  duty  to  "enforce"  the  e(|ual 
protcciion  elau<e. 

The  same  hf»lds  true  for  the  EKOA  hill  since  it  "restricts,  abrogates  [and] 
dilutes"  these  guarantees  by  relegating  i>erhaf»s  the  most  effeoMve  ronHHly  to 
tho  bfwest  priority,  and  frustrated  plaintiffs  to  delay  and  inefficic»ncv  in  vindi- 
eatifm  of  th(»lr  risrhts. 

J'ome  miirht  say  that  gre:»t(»r  latitude  should  Iv  allowed  for  Ccuiirre.^csional 
action  under  §5  if  the  legislation  is  grounded  on  an  appraisal  of  .social  c(»ndi- 
tions  and  a  resolution  of  competing  valnes.  both  calling  for  exerciwo  of  the 
legislature's  special  competence  in  fact-finding.  One  commentator  .suw.sts  that 
Congress  may  have  virtual  earfv  hlaftchc  in  actiucr  pursuant  to  ^Tt  with  limited 
Sfope  for  judicial  review.*  Thi.s  broad  iiower  would  be  qualHied  onlv  bv  those 
very  specific  giuirautees  in  the  Bill  of  Rights  which  have  l>een  incorporated  into 
the  Fourteenth  Amendment  (such  as  freedom  from  double  jeopardv)  ':  or  by 
"a  universal  and  relativoly  absolute  rule  of  law*'  which  could  1)0  ap'|ilie<l  in  a 
duA  process  or  equal  protection  ca.se  (.such  as  the  a'osohite  that  the  Kqnal  I»n»- 
ter*tion  Clause  wou'd  proscribe,  by  its  very  terms.  Congressional  authorization 
to  the  states,  to  establish  segregated -schools).  Congress  would  be  unaMc  to 
diminish  constitutional  guarantees  in  the  former  case,  "except  fiosslbly  in  a  few 
very  marginal  cases.*'  because  there  would  be  "no  room  for  judgnients  upon 
I>articular  conditions  or  differencps  of  decree."  and  thus  no  o<»pasion  for  jnrh''  v\\ 
def(»renee  to  lecri^lative  fact-findincr.  In  the  latter  case,  the  terms  of  the  inuirnn- 
tee  are  so  un(»<]uivocal  as  to  nullify  any  opportunity  for  material  fn^t-fiading. 

Apart  from  th(»s(»  qualifications,  when  Congress  modifies  a  Fourteenth  Amend- 
ment right  based  on  an  apprai.sal  of  social  conditions,  traditional  ludicial 
deference  to  the  fact-finding  expertise  of  tlie  legislature  argues  for  a  'limited 
scof>efor  review,  and  a  larger  Congressional  role  in  defining  constitutional  richts. 

Notwithst.Miding  this  analysis,  however.  Professor  Cox  recognizes  a  large 
exception,  an  area  when*  the  Court  exercises  a  more  vigorous  evaluation  of  the 


vr^'t\}'(107U^^^  0/  Conffrcn9  in  Constitutional  Dcicrminationn,  40  U.  CiNN.  L.  Kkv.  100. 
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factual  findings  gupi)orting  legislation.  For  when  the  claim  is  basnl  on  a 
prcferml  rij;lit.  that  is  one  touching  on  Fimt  Amendment  frwdonis  or  involv- 
ing legislation  with  a  j^uspect  classification  (sntli  as  race),  and  when  the  <laini 
is  that  the  legislation  impinges  on  the  right,  the  Court  scrutinizes  the  legislative 
determination.  . 

Green,  Alexander,  and  the  inii)etus  to  e<iual  rights  that  has  Ik'^mi  (  ur  niitional 
committment  for  the  last  sevcml  years,  enshrine  equal  educational  oi)iM>rtuiiity 
regardless  of  race  as  a  constitutionally-protected  right  reQuirihg  iinnnHlinte 
remedy;  is  it  reasonnhle  to  exi>ect  that  legislation  diminishing  t\v>  right  should 
receive  less  rigorous  scrutiny  than  that  which  would  impair  <<th(»r  prefcrrtHl 
right.s?  How  eaii  the  Moratorium— a  total  suspension  of  any  possibility  for 
federal  court-ordered  busing;  or  the  Equal  Educational  Opi»oitunities  Act — 
a  severe,  across-the-hoarti  restriction  of  this  essential  reinetly.  .satisfy  the  rigtiron.s 
review  that  should  hi'  re<iuire<l  before  restricting  this  reiiie<ly  iim'^^ary  for 
vindication  of  a  constitutionally-protected  right?  They  obviously  cannot  .<o  iwss 
review,  for  in  effe^'tivtJy  al>olishing  the  remetly,  they  effectively  grind  down 
the  right. 

C on (jrrHH  Article  lU  potn  r  to  covtroJ  the  ed  isti^nca  of  the  Unrer  ivtlrntl  vaurtsi, 
and  the  appellate  junHdtction  of  the  i<upreme  Court,  in  qmtVtfied  hy  the  prin- 
eiplo  that  in  -vt  actint/  the  Ivyitihiinre  must  not  riolaiv  the  httvr  or  ftpirit  of 
any  other  eomttitutional  provision 

Our  preceding  argument  that  these  two  billi?  are  inconsistent  with  Congress' 
duty  Under  §0  of  the  Fourteenth  Amendment  is  sufficient  in  itself  to  warmnt 
the  judgment  of  uiieonsritntionality.  We  include  the  subsequent  dis<u«<sion  to 
meet  those  who  would  claim  that  Congress*  Article  IH  power  is  unchecked  by 
any  .other  constitutional  jniarantee.  Tlie  phrasing  of  thnt  Article  is  indeed  broad:. 
Section  1.  The  judicinl  Power  of  the  Cnited  Stntes.  sh:Ul      vested  in  (me 
supreme  Court,  and  in  sueli  inferior  Courts  «s  the  Congress  may  from  time 
to  time  onlain  and  cstaldish  .... 

Section  2.  cl.  2  In- all  other  Ca.ses  before  mentioneil.  the  supreme 

Court  shall  have  appellate  .Turisdiction.  both  as  to  T/iw  and  Fa<  t.  with 
such  Exceptions,  and  under  such  Regulations  as  the  Congrcs*;  sh:ill  make. 
r-.Vv^rthel'^ss.  constitutional  authority  and  sound  logic  are  clearly  contrary  to 
the  elflim.  }farhurjt  v.  Madinon,  5  U.S.  (1  Cir.)  1M7  (180n).  aftirine<l  the  vital 
;i\iom  thnt  Acts  of  Congress  nn»  su^^ject  to  the  superior  law  containe<l  in  the 
C<snstitution.  and  thnt  when  the  two  unavoidably  clash,  u  is  the  jndieijiry's 
f miction  to  declare  the  latter  paramount.  Justice  Stewart  said  in  bis  partial 
concurrence  to  t^e  Voting  Cnse.  supra,  400  TJ.S.  at  287. 

But  even  though  general  constitutional  power  clearly  exists  fsuch  as 
Article  IH  power].  Congress  may  not  overstep  the  letter  or  spirit  of  any 
constitutional  restriction  in  the  exercise  of  that  power.  For  example.  Con- 
gress clearly  has  power  to  regulate  interstate  commerce,  bat  it  may  not. 
in  the  exercise  of  that  power,  impinge  upon  the  guarnntees  of  the  Bill  of 
Rights  (or.  by  analogy,  the  equal  protection  clause  of  the  Fonrte<'nth 
Amendment]. 

liattafflia  v.  General  Afotors  Corp.  is  a  specific  illustration  of  a  federal  court  first 
satisfying  itself  that  a  restriction  on  its  jurisdiction  to  hear  employee  clnims 
for  liack  pay  did  not  deprive  the  petitioners  of  their  property  without  due  process 
or  just  compensation  under  the  Fifth  Amendment :  having  done  that,  it  .sanctioned 
the  jurisdictional  limitation.  109F.2d  254,257  (2d  Cir.  103S). 

Simple  logic  compels  the  conclusion  that  Article  III  power  is  subject  to  the 
other  fundamental  guarantees.  Were  this  not  the  case,  the  Bill  of  Rights  and 
eqnal  protection  clause  could  he  made  sham:  the  Congress  could  pass  rules  of 
decision  for  the  courts  amounting  to  Bills  of  Attainder  isrc  genernllu  Vniied 
States  V.  Klein,  80  U.S.  (13  Wall.)  328  (3871))  ;  and,  in  the  case  of  these  two 
bills,  the  legislature  could  veil  Acts  inconsistent  with  the  letter  and  spirit  of  a 
specific  guarantee  in  the  cloalc  of  *'nierc"  Congressional  action  to  control 
jurisdiction  under  Article  III. 

There  is  an  indei)endcnt  argument  that  can  be  laid  against  restriction  of  the 
Supreme  Court's  powers  of  appellate  review  of  busing  orders  (or  their  denial), 
as  §3(a)  of  the  Moratorium  can  lie  read  to  recpiire.  This  constrnction  of  the  bill 
would  infringe  on  the  essential  role  of  the  Court  in  our  system  as  iiisnror  of  uni- 
form Constitutional  interpretation  and  guarantor  of  individual  rights,  and  thus 
of  the  Constitution's  supremacy.  Originally  outlined  by  Prof.  II.,  M.  Hart,* 


»H«rt.  The  Vovr.er  of  Vongrpnn  to  Lituit  the  .lurisdiction  of  the  FoHral  Courts:  An 
A  j-cm*f  m  Dialectic,  06  IlAUV.  L.  Rbv.  1»62.  13«4~G5  (Um) 
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his  thosis  has  been  well  documented  !)y  Prof.  L.  G.  Rattier*  drawing  on  the 
records  of  the  Constitutional  Convention.  Specifically,  the  Moratorium  can  he 
n»ad  to  preclude  the  Court  from  correcting  an  unwarranted  denial  of  the  Imsing 
remedy  by  a  state  supreme  court,  thus  leaving  the  plantifTs  rights  meaningless. 

The  e.s>ential  role  is  al.so  underscored  here  by  the  terms  of  §  1  of  the  Fourteenth 
Amendment  which  plainly  contemplate  federal  enforcement  against  state  viola- 
tion.* If  the  Moratorium  is  to  exclude  all  federal  courts,  including  the  Supreme 
Court,  from  reviewing  such  denials,  then  federal  enforcement  would  have  to 
rely  on  the  executive,  or  the  legislative  branch.  But  surely  neither  of  these  is 
the  institution  to  review  the  facts  of  particular  cases  and  claims  that  the  state 
courts  had,  by  failing  to  order  the  necessary  remedy,  left  unfulfilled  the  right. 

For  th(».<!e  reasons,  5  3(a)  must  be  construed  so  as  to  except  the  Supreme  Court, 
and  preserve  its  essential  role,  or  risk  unconstitutionality. 

C.  The  Moratorium  hp  purporting  to  supplant  federal  court  definition  of  the 
scope  of  the  Fourteenth  Amendment  and  the  remedies  necessary  to  effectuate 
it,  is  a  gross  violation  of  the  separation  of  powers  principle  and  a  direct  threat 
to  Constitutional  supremacy. 

Finally,  we  note  with  re.spect  to  the  Moratorium,  that  findings  (3).  (4).  and  (H) 
state  in  effect  that  Congress  is  not  just  co-equai  in  determination  of  the  Four- 
teenth Amendment's  scope  (a  notion,  as  we  have  seen,  that  is  far  from  estal)- 
lished).  but  that  Congress  can  preclude  all  Supreme  Court  definition  of  what  the 
Fourteenth  Amendment  requires  in  a  given  area !  Whether  or  not  there  may  be 
a  constitutional  right  to  busing,  this  strikes  us  as  a  fundamental  and  discon- 
certing violation  of  the  principle  of  a  government  of  three  branches,  co-equal  and 
co-orcMnate.  As  Chief  .Justice  ^^larshall  said  ii  in  Marhnry: 

It  is  emphatically  the  province  and  the  duty  of  the  judicial  department  to 

say  what  the  law  is  

If  then,  the  courts  are  to  regard  the  constitution,  and  the  constitution  is 
superior  to  any  ordinary  act  of  the  legislature,  the  constitution,  and  not 
such  ordinary  act,  must  govern  the  case  to  which  they  both  apply,  5  U.S. 
(ICr.)  at  176. 

If  the  Congre.ss  may  suspend  judicial  definition  of  the  scope  of  the  Fourteenth 
Amendment  and  of  the  remedies  that  may  be  necessary  to  effectuate  it,  what 
further  remedies  and  rights  might  not  the  legislature  suspend  in  response  to  a 
heated  electorate,  but  under  a  veil  of  "reasonableness**? 

Our  civil  liberties  are  too  dear  to  be  left  to  the  dutches  of  the  parsing  majority. 
We  respectfully  submit  that  whether  one  is  pro-busing,  or  anti-busing,  one 
should  be  for  the  Constitution,  for  the  independence  of  the  judicial  branch,  and 
for  the  integrity  of  its  processes  of  decision — these  bills  are  an  assault  on  each 
of  these. 


Statement  of  Hon.  J.  Herbert  Btjrke,  A  U.S.  Representative  in  Congress 
From  the  State  op  Florida 

Mr.  Chairman,  in  my  two  decades  of  serving  the  people  as  an  elected  ofllcial, 
first  on  the  local  level  and  now  on  the  national  level,  I  do  not  Mieve  that  I  have 
witne.ssed  such  a  persistent  emotional  issue  as  the  controversy  over  the  busing 
of  children  to  achieve  racial  balance  in  our  public  schools. 

All  of  us  have,  in  the  past,  received  a  good  number  of  letters  on  such  issues  as 
taxes,  the  war,  gun  registration,  and  on  many  other  matters,  but  busing  i.s.  and 
will  be  a  i>ersi.stant  issue ;  one  which  we  in  the  Congress,  should  face  honestly  and 
with  resolute  determination, 

I  feel  it  is  my  duty  to  testify  today  in  favor  of  H,J.  Res.  020  and  an  accom- 
panying measure  which  I  introduced.  H.J.  Res.  606,  both  of  which  call  for  a 
Constitutional  Amendment  which  will  outlaw  the  busing  of  children  to  achieve 
a  racial  balance  in  our  schools,  and  which,  if  enacted,  perserve  the  concept  of 
neighborhood  schools. 

The  issue  should  be  the  proper  and  equal  education  of  all  children  rather  than 
the  busing  of  our  children  to  achieve  racial  balance,  yet,  the  question  of  busing 


=  Untnpr.  Congrrnnifiml  Poirrr  over  the  Appellate  Jurisdiction  of  the  Supreme  Court,  109 
I'vfv  rnvv,  L  Hkv.  I.i7.  IflO  «ft  (InHO). 

All  porfonfi  horn  or  nntMrnMz*-!!  in  thp  tTnlt'»d  Strtofi  nnrl  fcnhlprt  to  tho  1nrUdl*»t1on 
thoroof.  »ro  oltlzpnx  of  thp  Unltod  StatoiJ  and  of  thp  Rtnto  whproln  thpy  roRlde.  No  Stntr 
shn^l  mjtko  or  onforop  nny  tnw  whirh  nhnW  abridgo  thp  i>rlvH<»go8  or  lmfnunltle«  of  olthonn 
of  tho  t'nitod  Stflton:-  or  shnll  nnv  Stntp  depriv<>  any  pernon  of  Ufc.  llhrrtv,  or  tiropcrt.v. 
wifhaiif  <liio  ttrorpHH  of  \avr>  nnr  dt>ny  to  nny  p<«rKon  withtn  itn  Jtirindlction  the  <Miiml 
prot<Ttlnn  of  tho  inwn. 
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has  probably  become  one  of  the  hottest  national  issues  confronting  all  of  us 
today.  It  grew  from  a  spark  in  the  1060's  when  federal  agencies  ordered  mixing 
plans  of  students  in  order  for  school  districts  to  qualify  for  federal  monies.  It 
became  a  national  problem  when  federal  courts  upheld  the  views  of  the  national 
planners,  contrary  to  the  intent  of  the  10G4  Civil  Rights  Act. 

In  March  of  this  year,  when  Florida  became  the  first  state  to  hold  a  referendum 
on  the  subject,  74  percent  of  the  voters  indicated  they  oppose  busing  and  support 
the  Constitutional  Amendment  set  forth  in  H.J,  Res.  620.  This  support  came  from 
all  areas  of  the  State,  including  two  counties  with  a  majority  of  its  population 
composed  of  Black  citizens,  as  well  as  from  one  county  with  an  almost  equal 
population  of  Whites  and  Blacks.  In  Gadsden  County  which  has  a  population  of 
1.>.J)33  Whites  and  23.228  Blacks,  the  vote  for  the  Constitutional  Amendment  was 
4,t>30  in  favor,  and  1,?27  against. 

In  Hamilton  C<mnty,  with  a  population  of  4,605  Whites  and  3.0S3  Blacks, 
the  vote  was  i)79  for  the  amendment  and  213  again.st.  in  Jefferson  County 
t  with  a  population  of  3.874  Whites  and  4,8S)7  Blacks,  tlie  vote  was  i;{2o  for 

and  458  against. 

Florida,  however,  is  not  alone  in  voicing  its  opposition  to  bu.sing.  National 
1K>118  consistently  show  a  strong  resentment  in  ahn«».'«t  every  part  of  the 
Nation  to  the  bu.^ing  of  student.^.  F^ven  the  delegates  to  the  National  Blade 
Political  Convention,  which  was  held  in  Gary,  In.liana  voted  overwliehningly 
in  opposing  busing  and  in  favoring  local  schools. 

I  have  never  feit  that  the  protection  of  the  rights  of  the  minorities  c.Ul  for 
overruling  the  equal  rights  of  the  majority.  To  solve  our  racial  problems  in 
such  a  way  will  only  lead  to  further  polarization  »f  the  ra<'es.  Yet.  despite 
this  danger,  we  are  witne.ssing  federal  Judges  who  enjoy  the  comfort  of  life- 
time appointments,  imposing  radical  sociological  views  on  the  nmjority  of 
the  American  people. 

What  it  really  amounts  to  is  a  brand  of  judicial  dictatorship  by  judges  who 
under  the  protection  of  their  judicial  lobes  legislate  by  judicial  decree  for 
social  exi)ediency  rather  than  to  interpret  the  law  within  the  scopt»  of  the 
Constitution. 

There  seeuiK  to  be  little  hope  for  the  majority  of  the  people  from  our  Supreme 
Court.  On  April  20.  1!>71  the  High  Court  in  SWANX.  et  al.  V.  the  CHAULOTTH 
(Xorth  Carolina) -MECKLENBURG  Board  of  Education,  -et  al.  held:  "That 
assignment  »f  children  to  the  S(»hool  nean^st  their  home  serving  their  gr«uh'  wouhl 
not  produce  an  effective  dismantling  of  the  dual  system  is  supi)ort<  d  by  reronl." 

The  decision  further  states  »  .  .  "That  de.segregation  plans  <'ann<!t  be  lim- 
ited to  the  walk-in  school." 

While  the  fcieral  courts,  and  perhaps  the  C.S.  Supreme  Court  will  not  alter 
their  view.s  it  should  be  apparent  to  all  tliat  the  majority  of  Americans 
H'sent  their  ruling.-  as  a  usurpation  of  their  rights  of  fn-edom  of  clhiiee  and 
an  invasion  of  the  constitutional  concept  of  the  pre.servation  of  neighborhood 
schools. 

Meanwhile,  thousands  of  youngsters  are  caught  in  the  maze  of  objections. 

I  strongly  believe  that  all  of  us  slnnild  abide  by  the  law.  but  one  can  Jiardly 
blame  the  tiiousands  of  parents  who  are  wcmdering  when  the  Court  will  begiii 
interpreting  the  laws  as  passed  by  the  legi.slature  in  aceonhmce  with  the 
Constitution,  instead  of  ignoring  the  Constitution  or  passing  law  bv  judicial 
dictate. 

It  is  my  hone.st  conviction  that  nio.st  Americans  want  quality  education  for 
all  children,  regardless  of  color  or  creed,  but  do  not  honestly  l)eiieve  in  (iestro\. 
ing  the  pride  of  children  in  their  neighborho.id  schools  with  btisiug  as  the 
answer. 

Most  parents,  who  want  good  education  for  their  children  will  move  to 
areas  wliere  it  is  provided.  This  is  the  principle  of  the  neigbborh(M)d  school 
that  we  have  all  accepted  and  this  is  why  higher  taxes  are  paid  in  some  neigh- 
borhoods than  in  others.  St&te  and  local  taxes  have  gone  up  and  a  large  part 
of  this  money  has  gone  to  school  systems. 

Those  who  disguise  the  busing  of  students  as  a  means  to  |)etter  education 
either  ignore  the  fact,  or  fall  to  realize  that  bu.sing  is  used  mainlv  In  rural 
areas  to  transport  students  to  the  nearest  school  in  their  area.  School  busing 
in  urban  areas  is  a  fairly  new  concept  for  it  was  not  too  long  ago  that  most 
urban  students  walked  to  school  or  used  public  transportation. 

The  only  honest  answer  is  not  busing,  but  is,  instead,  quality  education  for 
all  children.  This  is  a  foct  that  most  of  us  recf»gnize  today.  It  is  true  jierhaps 
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that  we  should  have  been  concentrating  our  efforts  on  this  in  the  past,  :>ut  the 
truth  is  that  populations  of  the  urban  areas  have  changed  in  the  past  few- 
years.  \e\v  people  moved  in  while  others  moved  out.  Neighborhoods  have 
eh«n{:e<l  and  .so  has  the  concept  of  education. 

The  costs  of  education  have  risen  tremendously  and  our  American  taxpayer 
namely,  the  middle  class  working  man,  who  carries  the  greatest  brunt  of 
the  taxes  levied  is  beginning,  and  I  think  rightfully  so,  to  ask:  "What  has 
happened  to  our  rights?" 

President  Nixon,  in  his  message  to  Congress  on  March  20th  placed  the 
legislative  re.sponsibility  on  our  shoulders.  Rregrettably,  if  th.e  Supreme  Court 
and  the  lower  courts  had  ruled  on  that  part  of  the  i;>04  Civil  Rights  Act 
which  was  passed  in  the  88th  Congress  and  forbid  the  busing  of  students  to 
achieve  racial  balance,  this  issue  would  be  mute  today. 

The  problem  would  also  be  solved  if  the  courts  would  heed  the  varlmis 
nmemlments  to  some  education  appropriation  bills  forbidding  the  use  of  fed- 
eral funds  for  the  purpo.se  of  busing  to  achieve  a  racial  balance. 

Also  in  his  recent  speech,  the  President  proposed  a  moratorium  on  all  new 
biiMiig  and  asked  the  Congress  to  enact  legislation  to  halt  busing  fur  the  sf>le 
pnrpo.se  of  i)romoting  racial  balance,  and  once  again  called  for  the  Congress 
to  pass  the  Quality  Education  Act  so  that  standards  in  inferior  schools  can  be 
u|)graded  to  an  acceptable  level.  '>^uuuis 

I  regret  that  the  question  of  busing  must  be  the  subject  of  an  Amendment 
so  be^if^        Constitution,  but  if  such  an  Amendment  is  the  only  answer  then 

To  those  who  argue  that  this  method  is  too  e.;trerae,  I  sav  let  our  courts 
quit  legislating.  Let  the  majority  retain  the  rights  grantcJ  them  as  free 
Americans. 

1  ani  sure  that  the  majority  has  learned  to  respect  the  rights  of  all  Anieri- 
I^wTTh  m^^^^  ^^'^'1^^'  Hed  and  Yellow.  The  rights  granted  to  all  under  our 
t(nismutfon  are  too  great  for  the  courts  to  ignore. 

It  is  then  our  judiciary  that  lias  lost  faitli  in  the  justice  of  the  American 
people,  who  have  lost  faith  in  our  Constitution,  or  in  each  other. 

IJiKs  CniKstitutional  Amendment  may  help  restore  that  faith  once  again 


Statkmi:xt  of  Krmox  O.  IIogan.  Ph.  D..  Education  Director,  Community 
DKVKropMEXT  Dkpartment,  National  Urban  League 

Mr.  Chairman  and  members  of  this  Subcommittee.  My  name  is  ERMOX 
HOGAN  and  I  am  the  Education  Director  for  the  National  Urban  league! 

The  National  Urban  IxNigue  is  a  professional,  non-profit,  non-partisan  ccnn- 
nnnnty  .«.rrvice  organization  governed  by  an  interracial  Hoard  of  Tniste<'s 
and  foiindpd  in  IDlo  to  secure  equal  opportunity  for  black  Ame'-^cans  and 
otlier  minorities. 

The  League  .wks  solutions  to  problems  of  income,  employment,  education, 
liousing.  henlth  and  civil  rights  for  the  mas.ses  of  black  and  brown  Amerlran^ 
wlu)  want  a  better  way  of  life.  It  recognizes  thai  any  meaningful  and  signifi- 
cant changos  in  these  problem  areas  rest  with  changing  the  network  of  svstenis 
which  prodiue  blnok-white  disparities. 

It  work^  through  local  affiliates  in  100  cities  located  in  37  States  and  the 
nis'tricf  of  Cc.lumbia.  five  regional  offices  and  a  Washington  based  Department 
of  Govenmunt  Affairs.  These  units  are  staffed  by  some  2.000  person.s.  trained 
ni  the  social  sciences  and  related  disciplines,  who  conduct  the  dav-to-day 
activities  of  the  organization  throughout  the  countrv. 

Strengthen<Hl  by  the  efforts  of  more  than  25,000  voliint<»ers  who  bring  expert 
knowledge  and  exix^rience  to  the  resolution  of  minority  problems,  the  National 
T  rban  T^»agiie  is  unique  as  the  only  national  educational  and  community  service 
agency  which  devote^  its  entire  re.soun»es  to  the  use  of  social  work  and  're.search 
techniques  for  bettering  the  lives  of  the  disadvantaged  and  for  improving  race 
relations. 

.  J  T         ^^^"-^      -^^"^  invitation  to  share  the  T>ban  Tvcague^s  views  on  the 
Student  Tran*T>ortaHon  Moratorium  Act  of  1972**  and  H.J.  Res.  020  and  related 
proi)ose<l  amendments  to  the  Cow^jitutlon. 

Mr.  cninirman.  the  Natic  ml  Jrhan  I^eagtie.  is  gravely  concemecl  about  the 
I>ror»osed  Constitutional  Amendment  and  other  pending  legislation  d<»signed  to 
<'all  a  halt  to  busing  as  a  desegregation  tool  and  to  restrict  the  power  of  the  court 
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in  fulfillinj?  this  national  comniitment  Mr.  Vernon  E.  Jordan,  Jr.,  Executive 
Director  of  tlie  National  Urban  league,  expressed  his  concern  March  30,  in  tes- 
timony before  the  Senate  Subconunittee  on  Education.  At  that  time,  he  «aid  : 

*For  eighteen  years,  black  Americans  and  concerned  white  citizens  have 
labored  to  win  compliance  with  the  Sui)reme  Court's  1954  lirotcn  vs  Board  of 
Education  decision.  For  nearly  two  decades,  we  have  put  up  uith  violence,  intimi- 
dation, oi>eD  dettance  of  the  law,  and  a  multitude  of  strategies  designed  to  ninin- 
taiu  segregated  schools.  Now.  as  ue  stand  poised  at  the  brink  of  the  final  dismant- 
ling of  the  dual  .school  systems,  the  Congrei?s  is  considering  not  only  these  newly 
l>roi>oscd  bills,  but  several  other  bills  and  proposed  Constitutional  amendments, 
all  of  which  would  return  us  to  the  evil  system  from  which  we  are  struggling 
to  escape. 

"The  current  crisis  over  desegregation  is  not  so  sudden  as  many  would  hav^  us 
believe.  For  nearly  two  decades  the  law  has  been  defied  at  will ;  for  nearly  two 
decades,  school  .s-y.stems  have  had  the  opportunity  to  correct  iwst  segregationist 
patterns.  And  throughout  these  nearly  two  decades  of  deceptions  and  lies,  the 
executive  branch,  the  Congress,  and  above  all,  the  courts,  have  been  stalwart  in 
insisting  uix)n  the  de.*fegregation  of  the  schools.  I  would  hope  that  this  committee 
and  this  Congress  will  refuse  to  In'come  a  party  to  the  betrayal  of  the  ideals 
that  have  formed  the  actions  of  the  government  over  these  past  eighteen  years." 

Testimony  prescnte<l  before  this  connnittee  dcmon.strates  the  extent  of  na- 
tionwitle  polarity  surrounding  (his  issue.  In  fact,  this  has  i>econie  so  emotion- 
laden  that  it  has  gotten  tot^illy  out  of  perspective.  We  would,  therefore,  like 
to  see  this  Issue  placed  in  proi>er  perspective  trhich  meam  exploding  many  of 
the  fahe  premi/tes  upon  which  HR  ISfflS  and  House  Joint  Resolution  620  are 
bmed.  We  would  also  like  to  iufonn  you  that  the  majority  of  black  people  still 
favor  sc'hool  integration  as  a  viable  goal  and  support  the  u.se  uf  busing  as  a  tool 
to  achieve  it. 

The  argument  that  court -ordered  busing  imposes  unreasonable  burdens  upon 
school  children  is  a  myth.  In  its  statement  of  "findings  and  purpose"  H.R. 
IHOK;.  however,  as.^serts  thnt  "attendant  incrcascK  in  student  transportiition  have 
caus(Hl  substantial  hardship  to  the  children  thereby  affected  .  //  ««;/  suh^ 
simUial  imfaurrs  v(ni  he  dcnumxtraicd,  and  vc  doubt  it,  the  remedy  lien  in  the 
vunrtn  and  not  in  tcyistation  or  in  Comttitutiounl  amenAmcntu  that  would  fruft- 
trafe  the  Jarycr  purpose  of  dcscyrcoation.  In  many  «onthem  school  districts, 
court-iniiK>s(»d  Imsing  plans  have  resulted  in  less  travel  time  and  less  riding 
mileage  than  previously.. 

It  is  siNo  noteworthy  that  in  many  districts,  black  children  have  home  the 
nijijor  part  of  the  busing  Imrden.  a*«  previously  all-black  .schfK>ls  have  l>een  closed 
l>ecau.*ce  white  diKtrict  officials  and  parents  refused  to  permit  white  children 
to  nttend  them.  Therefore,  it  is  generally  black  children  who  must  be  basscxl  to 
prcvifMLsly  nll-white  schools. 

Another  "finding"  accompanying  the  proposed  bill  is  that  many  local  educa- 
tional agC'Ucies  Inive  been  roquire<l  to  re-orgaiiize  their  school  .systems,  re  a.ssign 
•-tudentii.  :ind  engage  in  cxtenMvv  transport ation  of  students  for  the  purpose  of 
drHcyrcf/ation. 

Mr.  Chairman,  we  believe  that  the  so-<-all(Hl  finding  is  a  gn>ss  distortion  of  the 
fact.**.  The  issue  is  not  one  of  massive  busing  to  achieve  racial  balance.  Court- 
f>rdered  bu.sing  takes  place  for  one  reason  only— to  desegregate  segregate<l 
schfwls. 

The  Aretropolitan  Applied  Research  Center  (MARC)  recently  compiled  a 
"Fiict  Kook  on  Educational  Transportntion"  which  states  that : 

"Pp  to  the  present,  pupils  are  being  transported  to  schools  for  generallv  ac- 
cepted economic,  logistic,  and  general  spe<*ial  education  rea.sons.  e.g.,  si'hool 
reorganixntioii  and  consolidation,  distances  in  rural  and  fniburban  areas  and 
al)sence  or  inconvenience  of  public  transportiilion  ;  ^r  special  cooperative  edu- 
cational and  vocational  training  service.**,  and  the  transrwrtation  of  handicapiK?d 
or  other  si)ecial  groups  of  students." 

"The  best  estimate  based  upon  data  available  to  date  is  that  approximately 
(i%  of  f^tudrntH  are  heiny  trannportcd  to  sehooh  for  purposes  of  sehool  deseyre- 
yation — or  to  ohtain  racial  halanre  in  public  hcHooIh,*' 

Another  "finding"  of  H.R  13916  concludes  that^  in  many  cases,  local  educa- 
tional agencies  will  \\e  required  to  "exiK'nd  large  amounts  of  funds  for  trans- 
pojtation  <»quiiMnent,  and  Uvc  its  oiieration.  thus  diverting  those  fimds  from 
improvements  in  educational  facilities  and  instruction  wliich  otherwise  would 
1)0  provide<l."  To  that  conclu.«ion.  we  s^iy  that  .school  districts  have  always  si)ent 
large  sums  of  mrmey  on  the  tran.<portation  of  school  (hildren.  According  to  the 


1560 


MAIiC  Fact  Book,  transportation  of  students  to  public  schools  witb  public 
funds  has  been  takins:  place  in  48  of  our  50  states  since  1919. 

Jn  a  r(»(Tnt  speech  by  Senator  Walter  V.  Mcuidale.  it  was  pointed  out  that 
nearly  20  million  pupils  were  transported  some  2.2  billion  miles  at  a  cost  of 
nearly  $1  billions  in  public  funds  in  1971-72.  While  thi.s  cost  is  hiph,  it  accounts 
for  only  about  r»%  of  the  total  cost  of  public  education.  A  recent  study  conducted 
by  the  Department  of  Transportation  showed  that  the  total  cost  of  public  school 
busing  increased  from  $1.5  billion  in  the  1970-71  school  year  to  1.7  billion  in 
1971-72.  Of  the  200  million  increase,  959i^  was  due  to  iK^pulation  growth.  to 
sclKKd  «Mitralizati<m  and  les.s  than  1%  each  for  desegregation,  safety  factors  and 
()ther  cau.se  s. 

Mr.  Jordan,  in  a  recent  nation-wide  television  statement  on  br.sing.  said  : 
"Busing  is  a  tool  to  acliieve  quality,  integrated  education.  So  long  as  the  nation 
creates  and  maintains  pwkets  of  racial  and  economic  isolation,  it  cannot  afford 
to  dis|)ense  with  any  mechanism  that  will  implement  and  strengthen  the  role 
of  its  public  schools  in  providing  a  democratic  environment  that  prepares  our 
children  to  live  in  a  world,  that  is  three-fourths  non-white.  To  have  busing 
become  prey  to  the  kind  of  hysterical  and  irrational  debate  that  can  only 
iwhirize  the  nation  further  is  tragic:  to  have  busing  eliminated  would  be 
disastrous.'' 

There  is  a  clear  and  present  danger  that  busing  as  a  tool  to  achieve  quality, 
integrated  education,  nmy  well  be  eliminated  under  the  provisions  of  tile 
buMUg  moratorium  called  for  in  H.R.  1H910.  Placing  a  han  on  all  nciv  or  a<UU- 
tionul  huHtng  until  July  1,  197S,  could  set  the  stage  psgchologwallg  to  make  it 
easier  for  the  nation  to  accept  repressive  legislation  leading  to  the  re^estahlish- 
wcHt  of  Ivgnny  mnetioned  dual  school  systems.  The  danger  is  even  greater 
when  one  considers  that  the  bill  would  also  allow  a  local  educational  agency 
t(>  halt  busing  already  in  progress  if  it  had  its  beginning  in  a  court  order  or  i\ 
desgregjition  plan  submitted  under  Title  VI  of  the  Civil  Rights  Act  19(M. 

Dr.  Vivian  W.  Henderson,  the  distinguished  President  of  Clark  <y«*^ge  in 
Atlanta,  Georgia,  puts  the  issue  in  another  way.  In  an  address  to  the  .tional 
Policy  Conference  on  Education  for  Blacks  three  weeks  ago  he  said  r 

"In  all  the  talk  there  has  been  about  the  evils  of  busing,  I  haven't  heard 
enough  about  a  fact  that  ha.s  been  docuujented  by  scholars,  verified  by  our 
Supreme  Court  and  widely  accepted  by  a  growing  proportion  of  Americans — 
the  simple  proi>ositi(m  that  racial  segregation,  however  caused,  creates  for 
its  minority  group  victims  a  i»ermanent  sentence  to  second-cla!«?s  citiy.enship. 
There  is  no  way  to  undo  in  Inter  life  the  disqnalificaitons  imi)osed  by  racial 
♦*e{;regation.'' 

Tlins.  Mr.  (*hairmau.  we  are  opposed  to  the  provisions  of  the  "Student 
TransiM)rtation  Moratorium  Act"  because  it  would  permit  racists  the  privilege 
of  segregating,  a  privilege  they  ha\e  been  fighting  to  maintain  since  Ple.ssy  vs 
Ferguson. 

Ak  noted  earlier,  much  has  been  said  on  where  the  majority  of  blacks  stand  on 
the  busiijg  issue  and  I  would  like  to  connnent  briefly  on  that  subject.  A  recent 
(JaPop  Poll  survey  indicated  that  44  i>ercent  of  blacks  support  busing  while  40 
I>en'ent  op|K)se  it. 

The  National  t  rban  Leagues  Research  Department  has  analyzed  three 
national  surveys  conducted  during  the  iK'riod  197(M972  to  determine  the  extent 
of.  and  attitudes  toward,  .school  busing.  Mr.  Chairman.  I  will  submit  this 
T-eague  study  to  the  Subcommittee  lor  the  record,  but  I  would  like  to  shar.»  its 
major  findings  with  /  ' 

Although  the  proportion  of  w  hite  people  opiM)sed  to  s^'iool  nusing  for  purposes 
of  desegregation  remained  about  the  same  between  1970  and  1972, 

the  proi)ortion  of  bl"-ks  oj  posed  to  it  decline<J  shari)ly  according  to  two  Louis 
Harris  surveys  conducted  o.'er  that  i)eriod. 

Over  the  pa.st  two  years,  the  Louis  Harris  survey  states  that  the  proportion 
of  blacks  favoring  busing  steadily  increased  until  a  majority  (52%)  now  favor 
it.  Although  about  40  iH»rcent  of  black  ix»ople  were  oppo.sed  to  fusing  in  1970, 
only  one-third  opposed  it  in  i972. 

The  Harris  poll  also  shows  that  although  about  half  of  all  white  children  take 
a  bus  to  school,  only  i5  percent  are  being  bused  for  purposes  of  school  dcsgn*- 
gations.  At  the  same  time,  while  one-fourth  of  all  black  children  are  bused  to 
school,  approximately  15-20  percent  of  them  are  bused  for  reasons  of 
desegregation. 
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In  other  words,  among  those  children  who  are  based  to  school,  only  one-tenth 
of  the  white  children,  but  ai)i)roxinmtely  ,"50-75  i)ercent  of  the  black  children  who 
are  bused  are  bused  for  purposes  of  det^egre^ation. 

The^e  data  strongly  suggest  that  most  of  the  present  busing  for  desegregation 
i"^  one-way ;  blacks  beiug  bused  to  predominantly  white  schools.  Thus,  it  is 
black,  not  white,  chiklren  who  are  currently  bearing  the  hnmt  of  busing  for 
d(*s»-gregati<)n  puiposes,  and  it  is  the  black  community  who  rejects  legislation 
prohibiting  their  children's  right  to  use  busing  ax  a  desegregation  tool. 

Ifouftc  Joint  Regulation  620 

House  Joint  Resolution  620  is  an  outright  attempt  to  put  an  end  to  desegregate<I 
public  education.  There  is  no  guile,  no  Iines.se,  no  veil — just  the  bare  statement 
that  **ro  public  school  student  shall,  because  of  his  race,  creed,  or  color  he 
assigiie  to  or  required  to  attend  a  iwrticular  school." 

XetKUefeS  to  say,  we  are  .strongly  opposed  to  the  I.ont  resolution  and  other  related 
legisUi'  ive  proposals  now  before  this  Subcommittee  designed  to  return  the  nati<m 
to  a  dual-school^  separate — but— ^jual  society  mandated  by  the  PIcssy  tvf.  Fcrffu- 
i<on  decision  of  1890.  Such  a  doctrine  is  clearly  a  denial  of  the  e<iual  protection 
clause  of  the  Constitution.  If  we  are  to  remain  a  free  nation  with  prt»tensi<ms  to 
democracy  and  oi)enness,  that  sacred  right  guaranteed  by  the  14th  Amendment 
mn.st  not  Ik;  trampled  upon.  The  moratorium  f '  busing  pits  the  iK>litical  light  to 
decide  the  advantage  and  priorities  of  the  majority  against  the  duty  of  the  Court 
to  prMvlde  equal  protection  under  the  laws. 

Neither  H.  J.  Res.  620  nor  any  of  the  other  proposed  anti-busing  Constitutional 
Amendments  will  solve  the  real  problems  of  education.  A  return  to  .segregnti(»n 
will  leave  schools  in  black  communities  underfinanced  and  inadequately  oiieraled, 
and  it  will  promote  further  hostility  in  an  already  polarized  society. 

Tlierefore,  if  legislation  is  called  for,  It  should  be  legislation  that  increases 
the  speed  of  the  desegi  o  ;ation  process ;  it  should  be  legislation  that  supports  the 
Courts  rather  than  diminishes  them ;  it  should  be  legislation  that  provides  ample 
funds  to  educate  our  children ;  it  should  be  legislation  that  once  and  for  all 
ends  the  poverty  and  deprivation  that  afflict  millions  of  minority  youngsters; 
and  it  should  be  legislation  that  heals  our  divided  nation  and  brings  it  together 
again,  ratlier  than  legislation  such  as  tlmt  before  you  now,  which  rubs  salt  in 
tlie  wounds  of  a  racially  divided  society  and  drives  contending  forces  furUier 
and  further  apart 

Chaiinian  Brooks.  We  will  now  adjourn  until  Wednesday  at  10  a 
(Whereupon,  at  12:45  p.m.  the  committee  adjourned  to  recoir  ^ne 
Wednesday  at  10  a.m.,  May  10,  1972.) 
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WEDNESDAY,  MAY  10,  1972 

HorsE  OF  Kkpresentatives, 
subcommittice  xo.  5  of  the 
Committee  ox  the  Judiciary, 

Washington^  D.C. 
The  sul>oommittee  met  at  10  a.m.,  pursuant  to  adjoununeut,  in  room 
2141  Rayburn  Building,  Hon.  Emanuel  Celler  (cliairman)  presiding. 

Present:  Representatives  Celler,  Hungate,  Mikva,  ^IcCullocli,  and 
McClory. 

Staff  present:  Benjamin  L.  Zclcuko,  general  counsel,  Fnmlcliu  G. 
Polk,  associate  couns^^l,  and  Herbert  E.  Hoffman,  counsel. 

Qiairman  Celi,er.  The  committee  w  ill  come  to  order.  Our  first  wit- 
ness today  is  the  Honomble  Stephen  Horn,  Vice  Chairman,  U.S.  Com- 
mission on  Civil  Rights. 

Mr.  Honi. 

STATEMENT  OF  HON.  STEPHEN  HOEN,  VICE  CHAIRMAN  OP  THE 
U.S.  COMMISSION  ON  CIVIL  RIGHTS,  ACCOMPANIED  BY  LAW- 
HENCE  GLICK,  DEPUTY  GENERAL  COUNSEL;  JOHN  BU6GS,  STAFF 
T>IRECTOR;  AND  MARTIN  SLOAN,  ASSISTANT  STAFF  DIRECTOR 
FOR  CIVIL  RIGHTS  PROGRAM  AND  POLICY 

Mr.  Horn.  Thank  you  veiy  much,  Mr.  Chairman  and  Congresi>nian 
McClory. 

Let  mo  introduce  the  staff  that  accompanies  me  this  morning.  On 
my  right  is  Mr.  John  Buggs,  Staff  Director  Designate  of  the  (Com- 
mission. On  my  left,  Mr.  Lariy  Glick,  Deputy  General  Couns(>l  and 
;:ll^lt'y.i^"""^^  ^^'^11  Martin  Sloan,  Assistant  Staff  Director  for 
Cn  il  Rights  Program  and  Policy. 

Mr.  Chairman,  let  me  say  on  behalf  of  Father  Hesburgh  and  six 
r^embers  of  the  Commission  how  grateful  we  are  for  the  interest  that 
you  and  the  colleagues  of  both  parties  on  this  committee  have  taken 
in  the  work  of  the  Commission  and  the  recent  legislation  that  you  suc- 
cessfully 'ishered  through  the  House  in  terms  of  our  extension. 

Mr,  Chairman,  I  am  Stephen  Horn,  Vice  Chainnan  of  the  U.S. 
Commission  on  Civil  Rights.  I  wish  to  thank  you  for  the  opportunity  to 
testify  on  H.R.  13916,  the  Student  Transportation  Moratorium  Act  of 
1972. 

H.R.  13916  is  one  of  a  number  of  proposals  which  attempt,  through 
congressional  axition,  to  prevent  or  limit  f urtfier  efforts  to  desegregate 
our  public  schools.  It  was  sent  to  Congress  by  the  President  and  accom- 
pamed  by  a  supplementary  measure,  H.R.  13915,  the  so-called  Equal 
Educational  Opportunities  Act  of  1372. 
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The  Commission  on  Ci\  il  Riprlits  has  coasistontly  opposed  such  leg- 
islation. On  March  29,  the  Commission  issued  a  statement  expressing 
our  deen  concern  about  the  President  s  message  to  Congress  and  the 
l»ropos(»d  legislation  on  busing  and  equal  educational  opportunities. 
I  believe  that  statement  ali-eady  has  been  made  a  ])ait  of  the  record 
of  these  proceedings,  Mr,  Chairman. 

As  you  know,  the  busing  moratorium  bill  is  designed  to  stop  any 
ificrease  in  transpoitation  of  students  for  the  purposes  of  desegrega- 
tion  until  July  1,  1078,  or  the  date  of  enactment  of  II.R,  1,3015,  or  a 
similar  pi-oposal  which  would  establish  ])ernianent  limitations  on 
St  '^ool  des^»gregat  ion. 

It  is  our  view  that  rongressional  action  limil  ing  school  desegregation 
would  have  a  negative  effect  on  racial  relations  in  the  comitry  and 
^yould  unsettle  and  thwart  the  piogressive  development  of  constitu- 
tional law  in  this  area. 

T)espite  protestations  to  the  contrary,  legislation  of  this  type  will  not 
bring  us  together  as  a  peo])le. 

In  fact,  it  will  divide  us  as  a  people.  H.R.  13016,  and  its  supple- 
mentary measure.  II.I?.  13015,  cannot  provide  true  equality  of  educa- 
tional opportunity  in  this  land.  For  no  matter  bow^  many  dollars  are 
)>oured  into  educating  the  disadvantaged,  it  avails  nothin<r  if  our  chil- 
dren—black, brown,  yellow,  red,  and  white— are  edueated  in  isolation 
under  the  rubric  of  "stick  with  your  own  kind." 

The  leirislation  will  amount  to  a  declaration  that  national  policy 
he!iceforth  will  tolerate  the  continuance  of  racial  isolation  in  our 
.schools. 

"We  have  had  enough  bitter  experience  in  recent  years  with  the  con- 
sequences of  nicial  animosities  to  persuade  us,  that  as  a  nation,  we 
should  avoid  sueh  a  declaration. 

^fany  of  the  advocates  for  tins  legislation,  no  doubt,  honestly  be- 
lieve it  w  ill  not  perpetuate  a  policy  of  racial  isolation  in  our  schools. 
l^>ut  TT.K.  13010,  and  its  su])plementary  measure,  H.R.  13015,  can  have 
no  effect  other  than  to  bring  an  end  to'tbe  continuinsr  process  of  school 
desegregation.  This  would  be  accompli.shed  by  redefining  what  con- 
s'tit!ites  a  denial  of  equal  protection  of  the  laws  in  education  and  by 
ham.st ringing  the  ability  of  the  courts  to  provide  rel ief . 

FIXDINGS  UKSTTBSTANTIATED 

The  lejrislation  sets  forth  a  number  of  proposed  findinjrs  bv  Con- 
gress which  purport  to  state  why  it  is  neces.sarv  for  Congress  to  act. 
Some  of  the  key  findings  of  fact  on  which  this  legislation  is  based  arft 
demonstrably  wrong. 

For  exam'^le,  TI.R,  13015,  the  "Equal  Educational  Onportunities 
^ct  of  lOT^i/'  declares  in  its  findings  that  the  dual  schools  system  has 
been  virtually  disestablished.  This  conflicts  directly  with  school  en- 
rollment statistics  from  the  Department  of  Health,  Education,  and 
Welfare,  which  show  that  in  the  1071-72  s^^hool  year,  approximately 
ore-third  of  all  black  students  in  11  Soutiern  States  are  attending 
nearly  all-black  schools— those  with  between  80-  to  100-percent  minor- 
ity enrollment.  These  figures  show  that,  while  we  haye  made  a  great 
progress  within  the  last  3  years  to  desegregate  schools,  we  still  arc  a 
long  way  from  the  elimination  of  the  dual  school  system  and  its 
vestiges. 
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Both  hi]  s  msike  findings  that  student  transportation  for  tlie  purpose 
ot  school  desegregation  has  required  sdioo]  districts  to  expend  laiire 
amounts  of  tunds  on  sucli  transportation.  Botli  find  that  school  dis- 
tricts Have  been  required  to  engage  in  extensi^e  transporation  of  stu- 
dents for  the  purpose  of  desegregation.  These  findings  simply  are  not 
supported  by  the  facts.  Extensive  student  transportation  long  has  been 
a  fact  of  life  111  America.  Since  1921,  the  number  of  children  trans- 
ported at  public  expense  has  risen  from  '500,000  to  nearly  20  million 
-M^'nn!!"'.  A  ,  ^"{""s.^i'is  jumped  from  aoout  C0,000  in  1930  to  about 
2.)0,0()0  at  the  beginning  of  the  ]a.st  sciiool  year.  During  the  1970-71 

p'^fl-^'^"':'  logged  over  2.2  billion  miles  at  a  total  cost 

ot  i^l  0  billion.  From  coast  to  eoa.st,  43.5  percent  of  the  public  school 
enrollment  IS  bused. 

Mr.  ilcCuixocii.  Mr.  Chairman,  I  should  like  to  interrupt  the  wit- 
ness at  that  point.  Do  you  have  any  figures  showing  the  munjer  of 
accidents  that  took-  jilacc  while  traveling  a.i  almost  unbelievable  total 
ii'vl^r ^  ^^'"^  number  of  pcopk-,  if  any,  who  lost  their 

-Mr.  IIoKx.  Congressman,  I  ^vas  shortly  going  to  introduce  a  study 
which  we  asked  Secretary  Volpc  in  the  Deiiartinent  of  Transportatioh 
to  complete  for  us,  which  lists  material  to  answer  that  question,  but 
let  ine  refer  to  it  now.  Our  exhibit  C  of  this  study  that  I  will  submit 
tor  tlie  record  summarizes  material  on  accidents  relatinfr  to  pupil 
trnn.sporation  since  UK'.l.alittleovera  decade. 

AVe  do  not  have  the  1972  data,  Ijut  w  found  that  the  number  of  acci- 
dents m  the  last  decade  in  this  fantastic  number  of  buses  and  almost 
?  n,^!?  1',°"  children,  were  9,246;  the  number  of  students  injured  were 
•Mi  the  nuinber  killed  were  4fi;  and  total  number  of  buses  involved, 
this  IS  really  for  1902,  was  190,753. 

n  nn«^^'  '""'^'"f^     ^'^^^  accideuts  by  the  decade  we  started  out  with, 
O.noo  roughly  as  1  mentioned  In  1961-62,  in  1962,  there  were  10,000 
^oco  en  ^;?"i5'^"       i'm^^d  to  32.000  and  stayed  fairly  stable  until  , 
1968-69,  3,. (100  to  39,000;  and  in  1970.  the  la.st  year  for  which  we  have 
hgurcs.  there  "^ere  42,000  accidents. 

Xow.  of  tho=?e  accidents  which  could  be  defined  as  everything  from 
a  dent  in  the  fender  to  the  tragic  accident  that  recently  occurred  in 
^ew  \ork.  which  had  nothing  to  do  with  desegregation  but  was  a 
r  •'onnn"     ""^'"^  hitting  a  railroad.  rai.sed  the  total  injured  in  1972 

The  nunriber  killed  was  75.  If  we  look  back  a  decade  earlier  when 
no  one  could  say  there  wa.s  extensive  busing  for  desegicgation,  we  find 
tlie  total  number  killed  was  65.  Total  number  of  students  injured  2,100 

i'  "  }•  u!V"'*^/^  wjiirod  have  gone  up,  the  number  killed  has  gone  uj) 

?Kn^  "T''^''     ''"^^      increased  in  that  period  from 

1)5  (, 000  over  the  decade  to  285.000. 

Xow,  the  Xational  Safety  Councils  latest  statistics  show  that  while 
here  were  2.4  fatalities  in  private  automobiles  and  0.29  in  airplanes, 
tlie  figure  for  schoolbuses  is  0.06. 

.  In  ot^er  words,  it  is  .safer  to  ride  a  .schooli,  k  in  this  country  than  it 
IS  to  take  a  tran.scontinental  jet.  which  I  hope  will  dispel  some  of  the 
ln^•t)lo]ogy  we  have  heard  in  this  area. 
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Chairman  Celler.  Last  week  we  heard  testimon}^  from  Professor 
Pettigrew  of  Harvard  who  said  there  are  more  accidents  among  chil- 
dren who  are  pedestrians  and  walk  to  school  than  those  students 
who  are  bused  to  school. 

Mr.  Horn.  Mr.  Chairman,  I  do  not  doubt  that  a  bit.  I  suspect  a  lot 
of  those  accidents  would  be  students  riding  b}^  means  of  bicycles  to 
schools  as  well  as  walking.  Despite  some  tragedies  that  occasionally  get 
in  the  news  such  as  the  New  York  situation.  The  fact  is,  as  a  student 
I  was  figuring  out  how  many  miles  I  had  been  bused  when  growing 
up  in  rural  California. 

Between  first  grade  and  high  school  I  was  bused  50,000  miles  to 
get  niy  education.  The  shortest  bus  trip  I  had  since  I  grew  up  on 
a  farm  was  5  miles  in  the  morring  because  I  was  the  last  on.  At 
night  I  was  the  last  out,  so  it  took  me  15  miles  to  get  home.  In  higli 
school,  I  had  a  HO-milo  round  trip  to  get  my  education.  I  do  not  believo 
that  I  or  any  of  the  students  I  grew  up  with  suffered  in  the  process. 
I  do  not  say  riding  buses  is  fun,  but  if  it  is  the  <lifference  between  an 
inferior  education  and  a  quality  education,  we  long  ago  in  America, 
especially  in  rural  America  that  Congressman  ^IcCnlloch  and  I  come 
from,  decided  that  school  consolidation  was  in  the  public  interest  rather 
than  continuing  one-room  schools,  to  have  eight  different  leveK  in 
various  levels  built  within  each  level. 

From  coast  to  coast,,  43.5  percent  of  the  public  school  enrollment 
is  bused.  As  I  say,  this  has  ]x»en  substantially  trne  for  the  last  three 
or  four  decades  in  the  United  States. 

COST 

To  be  sure,  a  schoolbus  is  not  an  inexpensive  item.  The  average 
schoolbus  costs  $8,500. 

However,  pupil  transportation  is  a  relatively  small  part  of  the 
Nation's  total  education  budget.  Down  through  the  decades,  altliough 
the  numl)er  of  schoolchildren  bused  has  ri.seu  substantially,  that  part 
of  the  education  budget  which  goes  for  pupil  transportation  has 
stayed  about  the  same.  In  10r>3,  the  expenditure  for  pupil  transporta- 
tion was  3.5  percent  of  the  total  cost  of  education;  in  1971,  it  was  4 
]>ercent. 

In  other  word.s,  the  cost  of  busing  as  proportion  of  the  total  cost 
of  elementary  and  secondary  public  education  in  America  rose  a  half 
percent  in  a  generation,  despite  the  increasing  number  of  buses,  despite 
the  increasing  co.st  of  buses  and  recognition  that  busing  is  just  the 
same  as  buying  chalk  and  blackboards  and  other  supplies  in  the  school 
system. 

The  Department  of  Transportation,  at  the  request  of  the  Commis- 
sion, prepared  a  report  on  school  busing. 

Mr.  Chairman,  T request  permis.sion  to  have  the  Commission's  ques- 
tions to  the  Department  of  Transportatiou  conceruiug  schoolbusiug 
and  the  report  which  was  sent  to  the  Commission  by  Secretary  of 
Transportation  John  Volpe  made  a  part,  of  the  record  of  this  hearing. 

Chairman  Ceij^er.  That  information  will  be  received  for  the  record 
at  this  point. 
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(Tlie  document  referred  to  follows :) 

U.S.  CoMMissiox  ON  Civil  Rights. 
Hon.  JOHN  A.  VOLPE.  Washington,  D.C.  January  Si,  J072. 

Secretary  of  Department  of  Transportation, 
Washinffton,  D.C. 

Deae  Mr.  Secretary  :  The  Commission  on  Civil  Rights  is  in  the  process  of 
nnr-o  f  data  on  school  busing  and  would  appreciate  your  Department's  ab^^ist- 
ance  by  furniphing  the  following  data  : 

•        The  student  transported  to  public  school  at  public  expense  each  year 
since  19j>4,  by  state  and  region:  ^ 
(o)  Number,  percentage,  racial  breakdown, 

^'otalcoht  including  capital  expenditures. 
lu^  students  transported  at  public  expense  (for  any  portion  of  tlicir 
region  nonpublic  schools  for  each  year  since  1954,  by  .state  and 

irt)  Xumber.  ijercentage,  racial  breakdown, 
/o.  L  I  '^^^^       including  capital  expenditures. 

(a)  Population  growth, 
(6)  Centralization, 

(c)  Safety, 

(d)  Desegregation, 

(e)  Other. 

^J^\^^^^'"^'"^  accidents  relate<l  to  pi  .il  transportation  for  the  ln^ct  ten 
(a)  The  number  of  accidents 

(&)  The  number  and  percentage  of  students  involved, 
(c)  The  number  of  students  injured, 
id)  The  number  of  students  killed. 
(.))  ihevcciiool  uu>v>  in  u\m",i\uni  i*(.r  each  year  .mikt  VMU  :< 

(a)  Number, 

( b )  Rate  of  increase. 

(0)  What  is  the  projected  nuinlier  of  school  hu.^e.s  for  1972-73  based  unori  the 
«chiK)l  bus  purchase  orders  received  by  the  manufacturers.  ^ 

laJt  hve\v:.?s"Kmte  ^-'"^^^     ^"^^"^^  ^^^^^"^^^ 

(a)  \umi)er  and  i>erceiitage  (e.<*timate  if  necessary), 
/v.^  i]*^  To^l  cost  including  capital  exi»enditure.s  (estimate  if  necessary). 

busing  of  nonpublic  school  students  is  attributable  to  the  following  causes: 

(a)  Population  growth, 

(b)  Safety, 

(c)  Desegregation  of  the  public  schools, 

(d)  Other. 

o.?!?n*'fi?^""''m''"  T'"     """^  completion  of  a  Commission  proj- 

ect on  tnls  sensitive  issue. 

Sincerely, 

JOHN  A.  BUOGS, 
  Staff  Director-Designate, 

The  Secretary  op  Transportation, 
Mr.  John  A.  Buggs,  Washington,  D.C.  Mareh  21 1972. 

Staff  Direetor-designate, 
U.S.  Commission  on  Civil  .lights, 
Washinifton,  D.C. 

1)EAR  Mr.  Bugos:  In  response  to  your  letter  of  January  31,  1972,  concerning 
^ght  question/      enclosing  a  brief  report  that  relates  generally  to  six  of  your 
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^mve  this  Deiwrtmeut  does  not  have  any  information  on  the  racial  composi- 
tion of  school  bus  users.  \sc  are  not  ahle  to  resiMmd  to  your  question  relating  to 
that  matter.  Also,  since  the  Department's  material  relates  to  transiwrtation  of 
pupils  to  public  .schools,  we  cannot  supply  an.s\vers  to  your  two  questions  which 
relate  to  non-public  school  pupils.  I  would  suggest  that  vou  or  a  member  of  your 
staff  may  wish  to  discuss  the  report  in  some  detail  with  members  of  the  staff 
of  the  National  Highway  Traffic  Safety  Administration  since  that  administra- 
tion is  the  source  of  most  of  the  material. 

I  hoi)e  that  the  Tc\mt  will  be  of  value  to  you  In  your  study. 
Sincerely, 

„   ,  John  A.  Volpe. 

Enclosure. 

Report  ox  School  Busing 

This  report  has  been  preimred  as  a  resiwnse  to  the  series  of  questions  on  school 
busing  addressed  to  the  Department  by  the  Commission  on  Civil  Rights.  It 
consists  of  material  currently  available  within  the  Deimrtment.  The  attached 
exhibits  relate  generally  to  the  following  questions  submitted  by  the  Commission  : 
Exhibit  A  indicates  the  number  of  enrolled  pupils  transiK)rte<i  at  public 
ex i)ense— question  (l)(e).  A  racial  breakdown  of  this  data  is  not  available 
in  DOT. 

Exhibit  B  .shows  the  expenditure  of  public  funds  for  pupil  transportation- 
question  (1) (b). 

Exhibit  O  summarizes  the  material  on  accidents  relnted  to  pupil  transpor- 
tation .lince  1901— question  (4),  except  for  1962.  The  data  for  19ti2  is: 

Xuml>er  of  accidents   9,  246 

Xumber  of  students  injured   2]  90(? 

Number  killed  I_I-II__Z  49 

Number  of  buses  190,  753 

The  Federal  Highway  Administration  (FHWA),  advises  that  the  gross 
data  Includes  stu<lpnts  who  were  pedestrians  rather  than  passengers  on  Pnsos 
such  as  those  who  had  left  a  school  bus  and  were  struck  by  the  Ims  itself. 

Exhibit  D  gives  the  number  of  school  and  other  buses  registered  from  1964 
to  1970  and  the  number  of  buses  used  to  transport  pupils  at  public  expense — 
question  (5)  (a). 

The  FHWA  estimates  that  about  90  percent  of  the  buses  registered  in  the 
country  as  shown  in  the  exhibit  are  school  buses. 
Exhibits  A,  K  and  D  are  based  on  reports  submitted  to  the  National  Associa- 
tion of  State  Directors  of  Pupil  Transportation  Services,  the  National  Com- 
mission on  Safety  Education  and  the  Office  of  Education.  DIIEW  by  the  DeparN 
ment  of  Education  of  each  state.  As  a  result  it  should  be  noted  that  the  data 
is  not  necessarily  nnifonn.  Some  figures  are  estimated,  some  include  si»are  buses 
in  the  totals  and  some  are  previous  year  figures.  Some  expenditure  figures  in- 
clude capital!  outlay  cost.  The  figures  are  reported  for  public  schools  but  in  some 
states  pui)ils  are  transported  to  non-public  schools  on  public  school  buses.  These 
may  or  may  not  be  rer>orted  in  pupil  rider  totabs.  To  assure  absolute  accuracy  of 
data  on  pupil  transportation,  it  must  be  obtained  from  the  resiwnslble  depart- 
ment of  each  state. 

The  National  Highway  Traffic  Safety  Administration  (NHTSA),  has  submitted 
information  in  resi>onse  to  the  following  questions : 
Total  cost  Including  capital  exi>enditures— question  (1(b)  : 

1970-  71  _    _  $1,517,900,000 

1971-  72     $1,  700, 177, 000 

Amount  of  the  annual  Increase  attributable  to  the  following  causes — ques- 
tion (3)  : 

(a)  Pf)pulation  growth — 05  percent 
(h)  Centralization — about  3  i)ercent 
(o)  Safety— less  than  1  i)ercent 

(d)  Desegregation — less  than  1  percent 

(e)  Other— less  than  1  percent 

Rflte  of  increase  In  number  of  school  bu.^ces — question  (5)  (b)..  Approximately 
five  (."»)  percent  i>er  year  sinco  World  War  II. 
The  proj<»cted  number  of  school  buses  for  1072-73-~(|«estion  (6).  262,000. 
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botti  oMv^d  f  ^^"""^  information  on  questions  two  and  seven  ; 

viV,llv  imvn^^  transDortation  of  pupils  to  non-puhlic  schools.  As  pre^ 

n  nv^o  ""t'^'''"^  ^'^^''^^       transported  to  non-publie  schools  on 

K5?:^    ]:  sirr        ^^'^-^  ^'"^^^^^ 

t.iHn«  "ifL^  contains  information  assembled  in  a  nation^vide  personal  transpor- 
tjition  study  which  jnves  some  indication  of  the  relative  magnitude  of  students 
lll'ilA^J'i^^  "'^^"^     transportation.  The  data  is  M  on"^^^^^^ 

samplings,  it  does  not  represent  an  analysis  of  a  universe  of  data. 

NUMBER  OK  eNROLLEO  PUPILS  TRANSPORTED  AT  PUBLIC  EXPENSE 
1967-68 


Alabama,..-.-...  .  . 

Alaska...:.:.;;..:..^:;: 

Arizona  ... 

Arkansas. .\ 
California..-....-.^... 

Colorado  

Connecticut.....-.-.."] 
Delaware.. x-.-V.-.-- 

Florida  

Georgia....-..-....:.-...; 
Hawaii..  .-..V....V.-!' 
Idaho  

l!linois...-V.V....  V.C 

Indiana.......  ...i.I. 

lowa........-...'..-..-..\ 

Kansas......-..-..:  ..j: 

Kentucky  :....V.- 

Louisiana............ : 


397.754 
23,447 
114.000 
232,022 
873, 235 
156,084 
71.026 
55,002 
368,968 
517,517 
18,000 
85,629 
759.954 
562,523 
275,931 
145,777 
388,329 
508.007 


Maine  

Maryland...". 
Massachusetts... 
Michigan...-...-.. 
Minnesota.. 
Mississippi....-  , 
Missouri. ...... -.I.- 
Montana..v.: 
Nebraska.....-.'.". 
Nevada.... 
New  Hampshire.. 
New  Jersey..-..-.. 
New  Mexico.  .:.  . 
New  York....^'-. 
North  Carolina... 
North  Dakota...-. 
Ohio....-..- 
Oklahoma....:.:.:. 


137, 556 
362. 270 
488,999 
745,880 
361,478 
313.466 
526.  252 
50,675 
59,047 
17.517 
76, 759 
491. 726 
109,708 
1.317.356 
603.069 
56,807 
1.131,560 
203,  161 


Oregon......... 

Pennsylvania... 
Rhode  Island... 
South  Carolina. 
South  Dakota.., 
Tennessee... ..- 

Texas......-...: 

Utah  .-..:.^: 

Vermont....... 

Virginia  

Washington 
West  Virginia... 
Wisconsin...  .. 
Wyoming...;.:.;.-, 

Total  -.. 


231.559 
1,279.362 

71,270 
352.064 

38.049 
422.744 
491.855 

76.965 

48,787 
573.949 
351.757 
255,455 
4;6. 370 

25,041 


17.271,718 


1968^9 


Alabama  - 

Alaska  -  :.*]:"] 

Arizona  ,:...:.. 

Arkansas..-.-.-. .-..:.:... 
California...".:. .:. 

Colorado  ....*..:.. 

Connecticut..-...:..  :.- . 

Delaware  ".:. 

District  of  Columbia.: 
Florida....-..^... 

Georgia....:......-..:: . 

Hawaii....-.-."...:..*: 

Idaho. ......:.:^.. .-....:__ 

Illinois.*.'..:.-.... .:..:.:.. 

Indiana....... .-."..:!-. 

Iowa...-.-..-.-.'-..'..:. : 
Kansas . .-.".:. . . 
Kentucky..-...:.-...:.".:.. 


394.864 
25.389 
133,666 
222.291 
910, 385 
160, 775 

■'""65,956 
3,700 
387,397 
537, 626 
21,115 
86, 750 
682. 346 
586,614 
282,288 
162,202 
397,099 


Louisiana...-...-., 

Maine  -....*.-".: 

Maryland...  ,.:.: 
Massachusetts..: 

Michigan  

Minnesota...-..:.: 
Mississippi...".".: 
Missouri...-..-.....:. 
Montana.....-.'.:.:. 
Nebraska..-.-.:.:.:.:, 

Nevada  \.: 

New  Hampshire.. 
New  Jersey..-..-.-, 
New  Mexico...-., 
New  York....... 

North  Carolina... 
North  Dakota.... 

Ohio....-..-.-.-..-.-. 


525.700 
139,561 
382, 307  I 
480.0001 
800,000 
370,696 
313,  517  ! 
548, 689  i 
44,411 
60,053, 
39,156 
79, 440 
535,042 
113,  330 
2, 164, 569 
610,  760 
56.807 
1.189. 883 


Oklahoma  . 

Oregon..  ...... 

Pennsylvania..." 
Rhode  Island... 
South  Carolina., 
South  Dakota.., 
Tennessee..-.-.-.-, 
Texas...-..-..-..:, 

Utah..  ...:..:.:.. 

Vermont...:....-.:. 

Virginia  -..:.-, 

Washington...... 

West  Virginia..: 

Wisconsin  .-. 

Wyoming....:.-.'. 

Total  


1954-55 


Alabama............. 

Alaska......-.:.....-..:.. 

Arizona.. -"..:.-. ..:.:.:.. 

Arkansas..^.;. .-..:.-.:.:; 
California. ........v. 

Colorado. ...-.'.:.....:.. 

Connecticut.. U. :...:.. 

Delaware... 

District  of  Columbia... 

Florida..................... 

Georgia.,:^.-.:..:.,...: .:.. 
Hawaii  ....... ..  ..-.:: 

Idaho..-.-....:.:..:..:...:.; 
Illinois......-...."..:.::". 

Indiana...  .".:.....:..:\. 

Iowa...... .....:.:.'..:...: . 

Kansas... .'.:.:.:.'. 

Kentucky....:.:..-..."... 


396, 517 
25,685 
139,483 
234, 107 
1,000,000 
160,804 
328,346 
71,475 
2.400 
417,986 
550,066 
30,700 
86,750 
662, 145 
586,614 
286,732 
168.003 
420.283 


Louisiana. ...... .- 

Maine  

Maryland...'..-.:.: 
Massachusetts.'.:^ 
Michigan..........: 

Minnesota..-.:.-.:.:, 
Miis;s$ippi.y."..:, 
Missouri...-....-.:. 

Montana  

Nebraska.....-.:.:.., 

Nevada  V, 

New  Hampshire.. 
New  Jersey  ..... 
New  Mexico...'., 
New  York.....-.-. 
North  Carolina.. 
North  Dakota.... 
Ohio................ 


531,633 
145,448 
451,344 
480,000 
781,809 
429,902 
301,965 
581.387 
49,303 
62,479 
45,321 
85,314 
560,000 
117,514 
1,520,840 
629,953 
59,154 
1.216,211 


Oklahoma  . 

Oregon  .......:.-, 

Pennsylvania..".: 
Rhode  Island  ... 
South  Carolina., 
South  Dakota.., 
Tennessee......... 

Texas.......:.;:. 

Utah.; .;.:..:.:.:, 

Vermont ........ 

Virginia  V.:.:. 

Washington  ..... 
West  Virginia..'. 

Wiscebsin  

Wyoming..:..:.:.;. 

Total  


197, 306 
233,222 
1,277.463 

82,622 
325.205 

41,712 
435, 559 
505,346 

81,567 

53.408 
598,773 
350,820 
257,999 
486.949 

25,608 


18,467,944 


203, 127 
241,721 
1.313.025 

86,753 
351,  323 

47,250 
438,642 
534,979 

90, 543 

57,377 
618,960 
368. 192 
255,222 
498.889 

27.936 


18,752,  735 
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NUMBER  OF  ENROLLED  PUPILS  TRANSPORTED  AT  PUBLIC  EXPENSE— Continued 
1964-65 


None, 


1965-66 


Alabama  

Alaska...:-:.., 

Arizona  

Arkansas...:.. 

California  

Colorado  

Connecticut.. 
Delaware.... 

Florida 
Georgia...... 

Ha^aif...... 

Idaho...:..;.. 

Illinois.-.:.:... 

Indiana.-.  

Iowa....:.;...;. 
Kansas...-.'.-. 
Kentucky..-.. 
Louisiana..^. 


397.622 
15,834 
109,397 
230. 128 
880,950 
144,378 
266.930 
49.239 
379,948 
505,888 
14,394 
80.013 
495.028 
498.61; 
266,098 
126,083 
369,038 
479, 149 


Maine  ..  .:•:.>:. 

Maryland  

Massachusetts. . . 
Michigan........ 

Minnesota...:..:. 
Mississippi  

Missouri..-...:.'.:. 

Montana...... 

Nebraska..:..-..- 

Nevada  

,  New  Hampshire., 
'  New  Jersey  .... 

New  Mexico  

New  York  

North  Carolina.. 

North  Dakota... 

Ohio............ 

Oklahoma......-.- 


126.675 
314.095 
378, 351 
685,000 
330,974 
314,880 
458,813 
47.  m 
55,000 
24,738 
64.093 
395.737 
97.427 
1.239,042 
592.318 
55.836 
956.823 
180,785 


Oregon 

Pennsylvania... 
Rhode  Island... 
South  Carolina. 
South  Dakota.. 

Tennessee  

Texas..--.--.  . 

Utah 

Vermont. ..... - 
Vlr|lnla...-....■ 
Washington  ... 
West  Virginia.. 

Wisconsin  

Wyoming.,.:.,... 

Total........ 


223,671 
1,105,179 

57,710 
344,264 

31,627 
420,667 
473,079 

83,296 

39.549 
538,579 
312,536 
252,250 
859.101 

24.093 


16.423,396 


1966-67 


Alabama  

Alaska...;.;..;. 

Arizona  

Arkansas...... 

California..». 

Colorado  

Connecticut... 
Delaware.... 
Florida..-...:.. 

Georgia  

Hawaii... >:.. 
Idaho....:.:.. 

Illinois.  .;.>:. . 
Indiana...... 

Iowa.,..-.... 

Kansas....... 

Kentucky..-.. 
Louisiana.... 


396,224 
21,491 
113.367 
212, 1?0 
953,000 
151,115 
287,347 
52.745 
363,721 
515,252 
16.002 
60,806 
557.872 
521.769 
272.420 
149. 114 
373.439 
499. 700 


Maine  

Maryland......:.:. 

Massachusetts... 
Michigan........ 

Minnesota...^.:.:.. 

Mississippi  : 

Missouri...;.....:.. 

Montana   .. 

Nebraska.....:-.. 

Nevada  

New  Hampshire.. 
New  Jersey...... 

New  Mexico  

New  York  

i<lorth  Carolina... 

North  Dakota  

Ohio  

Oklahoma.. 


137.963 
3^0.082 
425,764 
730,471 
344. 193 
311.244 
476,975 
49.509 
53.775 
27.539 
70,408 
422,419 
103.219 
1,330,930 
597,786 
56.711 
1.056,127 
203,161 


Dregon...... ........  225,454 

Pennsylvania..;..-.-...  1, 189.250 

Rhode  Island.........  63.620 

South  Carohna.......  350.624 

South  Dakota   35.091 

Tennessee. . . . . . .-  414. 159 

Texas...............  480.353 

Utah  84,573 

Vermont...:.  43,813 

Virginia..;.........^  555,829 

Washington...;.....^  340.512 

West  Virginia.  .V. .. . .  250. 985 

Wisconsin   368.277  . 

Wyoming..:....:.:.'....  25.202 

Total..-.. . . .  ^. . .  16  ^84^922 


1961-62 


Alabama  ... 
Alaska  .>:.-.. 
Arizona...... 

Arkansas. .-. . 
California  . 

Colorado  

Connecticut. . 
Delaware..-.. 
Florida...... 

Georgia  

Hawaii...... 

Idaho...-.-.-.. 
Illinois....... 

Indiana  

Iowa......... 

Kansas....... 

Kentucky..:.. 
Louisiana.... . 


355.800 
12.586 
96.380 
222.260 
807.150 
119.809 
200.549 
35.92t 
335.903 
455.647 
5,371 
74,378 
422.692 
438.980 
235.262 
112.804 
324.409 
408.097 


Maine  

Maryland...  .... 

Massachusetts... 
Michigan......... 

Minnesota...-..:. 
Mississippi  .- 

Missouri.....:.:.:.:. 

Montana  

Nebraska... -.w.- 
Ntvada............ 

New  Hampshire.. 
New  Jersey,  .v--. 

New  Mexico  

New  York  

North  Carolina..; 
North  Dakota... 
Ohio........  .>-,. 

Oklahoma  ... 


105.911 
252.538 
391.820 
545.720 
333.014 
348.000 
368.501 
43.382 
34,500 
16,501 
49.063 
309.122 
79.776 
969.583 
560.667 
52. 194 
795.632 
193.848 


Dragon..-  

Pennsylvania  

Rhode  Island...:.... 

South  Carolina...... 

South  Dakota..;.'.:.. 
Tennessee....:-..... 

Texas..................... 

UUh  -:...:.>... 

Vermont  

Virginia.............. 

Washington  

West  Virginia...:... 

Wisconsin  ..... 

Wyommg. 

Total  (50  States) 


191,714 
825.908 

39.967 
321.491 

21.479 
389.553 
425.777 

71.712 

32.946 
463.491 
272.579 
242.303 
252,522 

22.241 


13.687.547 
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1962-€3 


Alabama..,. 

Alaska...'--.. 
Aruona...,. 
Arkansas..-.". 
Californra.... 

Colorado.... 

Connectrcut.. 
Delaware..-.. 
Flor)d£  -.>.:.. 
Georgra...... 

HawaM,..-... 
Idaho...-.;.-... 
Hlrnois... 
Indiana...., 

Iowa..  -..>. 
Kansas. 
Kentucky,  j.-.' 
Louisiana..-.".- 


367,908 
13,802 
98,307 
222, 522 
823,293 
140,716 
220,978 
38,530 
345,480 
471.019 
10.632 
75,508 
422. 692 
454,117 
252,525 
118. 564 
324, 409 
428,001 


Maine  

Maryland../.--.. 
Massachusetts.. 
Mrchigan....;..-. 
Minnesota..:.:-.. 

Misstssrppr  

Missouri.......;. 

Montana 
Nebraska.  .-..>.:. 

Nevada  

New  Hampshire. 
New  Jersey..-..-. 

New  Mexrco  

New  York  

North  Carolina.. 
North  Dakota... 

Ohio  

Oklahoma....:.:. 


101.327 
269,286 
334.746 
565, 183 
349,846 
354,922 
390, 089 
44,766 
47,522 
19.086 
60. 063 
333, 191 
82, 175 
1, 037, 253 
575, 516 
54,465 
838, 811 
201,795 


Oregon  

Pennsylvania  

Rhode  Island...... 

South  Carolina... .- 

South  Dakota.... 

Tennessee. ... 

Texas... ■ 

Utah... V.".;.".:. 

Vermont...;.:.:....;.; 
Virginia.... -.>.... - 
Washington..-...."." 
West  Virginia...-.- 

Wisconsin  -. 

Wyoming.,...,, 

Total  (50  States). 


207, 128 
859,458 

50,050 
327,878 

24,019 
39<»,704 
444,990 

76, 178 

35,069 
486.933 
290,673 
248,116 
285. 086 

23,415 


14,247,753 


1963-64 


Alabama  

375,215 

Alaska... :.:.-.L.w.-. 

14,144 

Arizona.....:..-.*.-.* 

102,794 

Arkansas..: 

:..  227,424 

Calrlornra.l.r."..^* 

839,753 

Colorado  

153,286 

Connecticut...*.'.'.., 

236,743 

Delaware  .-..'..'..^1 

42,871 

Florida 

362,877 

Georgia  

:..  484,313 

Hawaii..... ..-..U>.. 

10,744 

Idaho,.-..-.-.-.....-.-. 

76,815 

Illinois...:.:.:......^. 

1,119,021 

Indiana  .- 

459,231 

Iowa...-...-.-.-..'..-.-. 

263,248 

Kansas.. >..-.-. 

123,173 

Kentucky.,^.  .:.t.^..-.-. 

V.  350,781 

Louisiana.......... 

448,303 

Maine  

Maryland.../ 

Mas:>achusetts.. 

Michigan,,.;.... 

Minnesota,. :.:.;.;. 

Mississippi."..'.. 

Missouri.....:.;.:.;. 

Montana....-..-. 

Nebraska...-.-. 

Nevada  

New  Hampshire. 
New  Jersey.. ... 
New  Mexico..-.". 
New  York 
North  Carolina.. 
North  Dakota... 
Ohio..-....;.:.;.:.. 
Oklahoma...,.-. 


107,845 
287,697 
358, 285 
601. 581 
368, 454 
360,715 
404,599 
46,348 
48, 322 
20,746 
56,431 
353,363 
91,201 
1,115,470 
587,064 
62,355 
872. 505 
199. 766 


Oregon.. 

Pennsylvania  

Rhode  Island  

South  Carolina..... 
South  Dakota.... > 

Tennessee..  .y 

Texas.-. ^^^.^ 

Utah....*..:.:.:.-...:;.: 

Vermont. 

Virginia... - 
Washington..:../.:.:.: 
West  Virginia../..:.: 
Wisconsin.......-.-.- 

Wyoming.. 


Total  (50  States)..,  15,559,524 


207, 128 
926,895 

59,671 
334,878 

28,715 
410, 264 
456, 577 

77,848 

36,197 
505,261 
298, 291 
252, 848 
308, 013 

23,455 


1955-56 


Alabama  

Arizona  

Arkansas..:.-.; 
California.../ 

Colorado  * 

Connecticut.. 
Delaware. 
Florida  .-.  ./*/ 
Georgia.///.' 
Idaho.... :.;.-.: 

Illinois..:.'.:.:.: 

Indian*./,/:.: 

Iowa..  .:..;.;.-, 

Kansas.  /  .:.^ 
Kentucky.:.:.. 
Louisiana.../-. 
Maine..,,...:.: 


326,693 

66,169 
211,351 
600,090 

68, 7M 
128,CS^ 

24, 201 
250,167 
374,933 

67,895 
312,114 
337,810 
177,135 

83,522 
277,393 
314,693 

77,433 


Maryland  

Massachusetts.. 

Michigan....-..-. 
Minnesota...:.-.:. 
Mississippi..*.// 

Missouri. 

Montana.,/./.:. 
Nebraska..,.^.;.;./ 

Nevada  

New  Hampshire. 

New  Jersey  

New  Mexico  

New  York,,.,.:, 
North  Carolina,. 
North  Dakota... 
Onio,.-. ... 
Oklahoma../..:. 


184,241 
184,667 
389, 834 
197,860 
268, 580 
243,978 

35,459 

19, 500 
9,326 

38,100 
197, 5u; 

47.9C0 
570,263 
487,  712 

23,795 
604, 968 
165, 750 


Oregon,,.-...-.. 
Pennsylvania.,' 
Rhode  Island.., 
South  Carolina. 
South  Dakota,. 
Tennessee...., - 
Texas.,, -..-../ .- 
Utali..-.  /..:,.../ 
Vermont...-.-.-.-.. 
Virginia....-.-.. 
Washington.  ..- 
West  Virginia./'. 

Wisconsin  - 

Wyoming,,.:.;.,. 

Total,  „..-... - 


144,928 
595,423 

36,456 
269,285 

21.000 
332,945 
388, 161 

60,799 

23,004 
385,382 
190,685 
214,402 
149,967 

18,997 


10, 199,276 
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195e-57 


Alabama  

Anzona  

Arkansas....- 
California.... 

Colorado  

Connecticut., 
Delaware..-.-. 
Florida....-.-. 

Georgia...... 

Idaho..-.-..-.. 

Illinois  

Indiana  

Iowa...... 

Kansas..'.'^.'- 
Kentucky. 
Louisiana,...,. 
Maine..-.-..:.:. 


528,286 

70,000 
211.711 
654,000 

74, 658 
131,183 

26, 744 
273,178 
368,109 

71, 512 
310, 000 
355, 440 
184.680 

89,948 
287,226 
336, 946 

80,658 


Maryland  

Massachusetts.. 
Michigan........ 

Minnesota.  .:..-. 
Mississippi...,. 
Missouri.....-.-.-. 

Montana..'.-.-.... 

Nebraska..-...^-. 
Nevada. 

New  Hampshire. 
New  Jersey..  .-. 
Ne^^  Mexico...'.. 

New  York  

North  Carolina... 
Nortli  Dakota..... 
Ohic... 

Oklahoma..'..'.". 


193,592 
208,234 
423,550 
212.404 
296.180 
262, 100 
36,281 
20,000 
9,761 
40,806 
211,563 
49,306 
621,990 
503.880 
25,020 
623,878 
167,077 


Oregon  .:. 

Pennsylvania... 
Rhode  Island... 
South  Carolina. 
South  Dakota.. 

Tennessee  

Texas...-.-.-.... 

Utah  

Vermont  

Virginia  

Washington  " 

West  Virginia... 

Wisconsin  

Wyoming....... 

Total..,..-.... 


145, 775 
626.  719 

40, 491 
280.334 

21.500 
340. 933 
375.  571 

5S,  934 

23. 004 
404. 685 
207.667 
220.805 
154. 661 

19.754 


10, 683. 643 


Alabama  

Arizona  

Arkansas. 
California...-. 

Colorado  

Connecticut.. 
Delaware..-.. 
Florida..-...-, 
Georgia.  ...v. 
Idaho.....-.-. 
Illinois.. 

Indiana  

Iowa......... 

Kansas..-..".-. 
Kentucky..'.^, 
Louisiana..,.. 
Maine..,.-...-. 


Alabama  

Arizona  

Arkansas...... 

California 

Colorado  . 

Connecticut 

Delware..... 

flori(*a... 

Georgia... ".V. 

Idaho..-.;..-.. 

Illinois. .>,. 

Indiana. 

Iowa..,.;;...-." 

Kansas...,..-. 
Kentucky...-.-. 
Louisiana...-.-. 
Maine.. ...vV<, 


1957«58 


337, 421 

70,000 
210, 528 
654. 964 

81.650 
154,033 

29, 142 
288. 233 
408,  701 

72.302 
388, 293 
370, 620 
197.091 

94, 236 
301.  520 
349,  178 

85. 196 


I 


Mar/land  ... 

Massachusetts.! . 
Michigan..-.....-. 
Minnesota..-.-.^."., 
Mississippi..'.'.-. 
Missouri..-.-.-.-.-.. 
Montana..-..".-.".-.. 
Nebraska..  .-.".",., 

Nevada  V... 

New  Hampshire., 
New  Jersey.,-..^, 
New  Mexico.'.... 

New  York....... 

North  Carolina... 

North  Dakota  

Ohio..-....:.:.....-. 
Oklahoma.....-.-.. 


1954-55 


320. 401 

60,000 
213, 020 
370,000 

64,019 
113,  758 

22. 131 
244, 691 
356. 721 

66. 947 
267. 962 
324. 947 
167, 554 

82,371 
263. 567 
305. 325 

71,799 


Maryland....... 

Massachusetts... 

Michigan  

Minnesota...:.'.." 
Mississippi 
Missouri  ....... 

Montana 

Nebraska  .-...V.-. 
Nevada 

New  Hampshire  - 
New  Jersey....... 

New  Mexico 
New  York 
North  Carolina... 
Noith  Dakota  ... 
Ohio..-.-...-...-..... 

Oklahoma... ".w. 


203.660 
212,662 
432.251 
279.002 
30=},  121 
28?,  293 
38, 339 
25,000 
12.322 
42, 746 
242. 936 
58, 133 
714, 125 
507.036 
28,635 
661.611 
153.S49 


Oregon  ... 

Pennsylvania..  V.-.. 
Rhode  Island....... 

Soutfi  Carolina..-.- . 
South  Dakota...-.-.. 
Tennessee.......... 

Texas..-.-.-.....-... 

Utah.-...;.;...;.:.:.'.. 
Vermont.,,...--.-....-. 

Virginia, i  

Washington.. ..w.-. 

West  Virginia  .. 

Wisconsin  

Wyoming  .-.^..V. 

Alaska...... 

Total  (48  States). 


170.664 
176.209 
367.951 
181.787 
258. 533 
224, 561 
34, 550 
18.500 
8.323 
35,592 
178.801 
45.495 
526.643 
477.031 
21.971 
590,  CCC 
144,114 


Oregon  

Pen  ns  viva  nia 
Rhode  Island 
South  Carolina. 
South  Dakota.. 

Tennessee  

Texas.........  j 

Utah...V.-.-;.... 

Vermont  

Virginia...'.'...: 

Washington  : 

West  Virginia  ... 

Wisconsii  

Wyoming....... 

Totals.,:  -  --r- 


166.  765 
675. 936 

41.  557 
286.000 

20,  000 
350,  101 
392,  469 

59.  303 

36,  €77 
386.  557 
216. 154 
226,  736 
176.  913 

2C.  018 
7,  859 


11.343,132 


134.057 
564.  533 

26,600 
254. 227 

20.250 
323. 981 
4C0.  OCO 

57.178 

21.  546 
:73,  515 
137.  505 
211.365 
140. 675 

18.115 


9.509,699 


ERLC 
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(Excluding  Capital  Outlay) 
1967-68 

Alaska  2,726,229 

Arirona  5, 025, 482 

Arkansas . .      9, 255, 499 
California. ... .;  ,. 63. 980, 1 13 

Colorado  ,,,.V  -       8. 407, 745 

Connecticut...,.,  y  15,651,936 
Delware..,. 2,801  866 
Florida .  ,.V. ,. 13, 032, 700 
Georgia..,,.,.-..-.,..:..     20,022, 167 

H'**aii.,,  ... ., .  „      1 . 250, 000 

Idaho. . .-.-.:.:.:. ,. .       4, 065. 836 
Illinois. ,  „ . .:. '      9. 984, 563 
Indiana. . . . 31. 051. 594 

Iowa..  .,.:.-,;.:,;„ ....    19. 740, 525 

Kansas. , . ,. ,. .  ;.V     1 1 , 090. 1 85 
Kentucky. . .',.:... ... ,     1 4, 91 2, 867 

Louisiana..,.-.:.,. .....     28, 923, 260 

Maine  ,,. 5. 639, 305 

Maryland. ...... ,,. .'.     19. 665. 345 

Massachusetts  .:.:.     25. 165. 065 

Michigan..  .-......-.:.  35.864.760 

Minnesota. ..... .  ... . .:.:.     25, 087, 628 

Mississippi   10.522.970 

Missouri.....,,... . 24, 741, 773 

Nebraska. ,,.-,.:. 5. 316, 733 

Nevada  2,155,829 

New  Hampshire. . .      3, 878, 947 
New  Jersey..:.,...;..-.  29,887,197 

New  Mexico  7,313,170 

New  York   87,213,389 

North  Dakota  V.  3,388.947 

Ohio  .,..-...-,,..,.:,.  37,457,967 
Oklahoma  10,043, 195 

Oregon   10.779,112 

Pennsylvania  ,,  51.271.132 

Rhode  Island  ..;;  2.567.450 

:>outh  Carolina..;.^..  6.824.666 
South  Dakota....,..,  4.282.615 

Tennessee  -.  ..V     13. 880. 230 

Texas..:,,,;..;..,;..     18. 347,459 
Utah....,,,,.....,,,      3. 471.470 

Vermont ... .:.; . . .  .;.V      2. 760, 630 

Virginia....:;.,.-^.;..  18.014.457 

Washington. ...... 1 8. 624. 622 

West  Virginia..:..;.;  12.389.919 

Wisconsin  32,318.611 

Wyomi  ng.  .„. . . .:. .:..,      3. 204. 019 

1968-69 

Alabama  ,,.   na 

Alaska. . . ., .:..;     $3, 285, 362 

Arizona  5,336,943 

Arkansas . ,. .:, ".:.       9, 984, 67 1 
California. . .:.:. . 68, 890, 1 1 3 

Colorado  :.;>. .:,. .       9, 039, 203 

Connecticut. . .,.:,.'.:. . 

District  of  Columbia ..         700, 000 
Florida . ,. .  .,„,. ......     14. 779. 398 

Georgia  „.-..;..  21.143.345 

Hawaii . . .  ,„.-.:. . .       1 , 937, 000 
1  daho.  .».:.:,„. ,. .:. .       4. 838. 21 1 

Illinois. . . .-.....:. .:. ;    1 0. 729. 934 

Indiana. ... ,.,,,;.:..     32. 746. 748 
Iowa....-.,..-,,.-...:.:.     21.311. 500 

Kansas  .>,.-,.,..  13,119.614 

Kentucky. . . . .:,.     16, 695. 529 

Louisiana........   30,994.779 

Maine.,. . . ,,.  .„.  na 
Maryland....,.:...;.:.  22.189.879 

Michigan. . .-. . ,, :.     29. 000, 000 
M 1  nnesot  a . . .          28. 369, 794 

Mississippi                   11,682. 412 

M  issou  ri. ...... . ,,...:.     27. 397. 817 

Montana  -..-..:.V      4, 923. 484 

Nebraska.. . . ,.:. .-. .:,.      6. 037,  163 
Nevada..,,. . ..,,..;.      2. 222. 479 

New  Hampshire  ,.      4. 238. 503 

New  Jersey. ,. ,. . . 36, 486, 833 

New  Mexico  .,. ;.      7.605. 290 

NewYork   128.390,209 

North  Carolina  ,.     11.616, 273 

North  Dakota  .:.;  3.388.948 

Ohio. . ,,. ... ..... . ,. 40. 554, 839 

Oklahoma   11.957.015 

Pennsylvania  ,,.  58.313.835 

Rhode  Island  .V.V      8. 573. 116 

South  Carolina . . 7. 71 1, 469 
South  Dakota.. ..-..;.      3. 443. 759 

Texas. . .    ,. . . 1 8. 471 . 425 
UUh... . ,. .. ;. .;  ,. . ,.       3. 626. 603 
Vermont...;;;. ,.:...;      3. 296. 820 
Virginia. . . . ,. .;.     20. 589. 355 
Washington. .;...;,.,     21. 333. 069 
West  Virginia. . . .  .:.  ,.     13. 395. 901 

Wisconsin  .,,.;     38. 168. 394 

Wyom  1  ng. .:.:.,;.      3. 1 96. 81 7 

Total  901.353.107 

196»'70 

Aabama  $13,633,457 

Alaska . . ,. .      3, 392. 162 

Arizona  ...      2. 389. 207 

Arkansas. ,....:. .       8. 926. 563 

California  /,-..-.:,.     22. 431. 364 

Colorado  . .     10. 535. 000 

Connecticut...:.:...",..     16. 102.707 

Delaware  -.V.'. .:.,      4, 683. 063 

District  of  Columbia...         595, 350 
Florida..-.,.,.,-,.,.-..  17.031.431 

Georgia  .:„,.".-,..-  22.623.203 

Hawaii...,.,..-.-.,..-,.      2. 770, 002 
daho„         ^. ......      4. 741, 099 

ll->ois.. . .:. 40. 625. 51 5 

I'didna  -.:„,..:..  32.746.745 

Iowa . . ...     22, 973. 678 
Kansas  .  ,  .:.-.:,.>....> . .     1 4 . 672. 583 
Kentucky.. 17.271,389 

Louisiana...,.....,,,  31.516,715 

Maine..  ,. .      8. 688, 603 

Ma  ryland. . . . ;. .     29. 01 4. 991 

Michigan...,...,,..,,.     35, 149.646 
Minnesota. . ... 23, 543, 647 

Mississippi  11.980,934 

Missouri....,-....,..:.;     30,462.  144 

Montana  ,.,..-.;      7.271. 107 

Nebraska... .:.;      7. 339. 902 

New  Hampshire.......  4.806,527 

New  Mexico   8,175,366 

NewYork  ;..;  107,156.301 

North  Carolina.....-.;  14.197.653 

North  Dakota  .V.  7.605,725 

Ohio..,.,.. ... .-.-..;     44, 393. 359 

Oklahoma   12.467.000 

Pennsylvania               69, 530, 207 

Rhode  Island  .:.;  9.301,871 

South  Carolina..  8.790.583 

South  Dakota  ,..;  4.832.645 

Tennessee..,. ,. ,. .;:,     16. 253. 095 

Utah......,.....,,,..  3,809,680 

Vermon  t. . .. ,,. ,. ,.; .      3, 809, 376 

Washington . .; . . ,..-.;     24 , 374, 672 

West  Virginia  .,.:;  15,123,264 

Wisconsin  41,491,314 

Wyoming. . . .; . ,.       2, 81 5, 43 1 

1964-65 

None. 
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Alabama  

Alaska...:.:.; 

Arizona  

Arkansas.... 
California.... 

Colorado  

Connecticut.. 
Delaware.... 
Florida...;; 

Georgia  

Hawaii..... 
Idaho....;;. 

Illinois  .-. 

Indiana..... 
Iowa........... 

Kansas  ... 

Kentucky.;.. 
Louisiana..-.. 


$10,292. 
2,054, 
4. 195, 
7,145, 
46,760, 
7,500, 
11.868, 
2.349, 
11,037. 
17, 306, 
700, 
3,582, 
26,616, 
37,  505, 
16,848, 
10,178, 
12. 173. 
23  767, 


Maine  

Maryland..;  ;.. 
Massachusetts. . . 
Michigan.... 
Minnesota..;...;.: 

Mississippi.;.;; 

Missouri..-.-..-..:. 

Montana  

Nebraska...;.;; 

Nevada  

NewHampshire.. 
New  Jersey. 

New  Mexico  

New  York...... 

North  Carolina..-. 
North  Dakota... - 
Ohio..,...-..-..-; 
Oklahoma  ... 


75, 
15,039, 
18.798, 
32,000. 
2—78. 

9,299, 
20,205, 

4,740, 

4,262. 

1,585, 

3,217, 
20, 316, 

6,429, 
71,598. 

8,129. 

5,610. 
27,063, 

9.023, 


096  Oregon  

806  Pennsylvania... 
620  Rhode  Island... 
000 !  South  Carolina. 
S47  1  South  Dakota.. 
114  Tennessee...... 

019  :  Texas.......... 

393  Utah...;....;. 

231  I  Vermont..;..-.. 
333  i  Virginia...;;.. 
586  Washington..;. 
606  West  Virginia.:. 

792  Wisconsin  

764  Wyoming..-.-^.. 
506 

194  Total........ 

863 
673 


10,207.547 
44.002,771 
2,445,191 
5,935,227 
3,354.162 
12, 538,846 
18,503,429 
3,309,661 
2.057,112 
12.796,363 
13,958.978 
8.601.234 
24,600,000 
2.701.787 

"696^25^21 


1966-67 


Alabama  

....  $11,406,109 

Alaska.... :.>;:.;.; 

2.  554,152 

Arizona...  ;_:.-__.:. 

4,  575, 502 

Arkansas...-.'.-.-.;. 

;;.  8,889,083 

Calif  ornia..;o... 

56,631,066 

Colorado. 

7,961,726 

Connecticut..:..... 

11.823,566 

Oelaware. ...:.;.;.-. 

....       2.  547,043 

Florida... :_.;.;_-.-; 

12,173,423 

Georgia  ..; . 

;;.  19,085,980 

Hawaii...;.-.-.."... 

843,417 

Idaho....:..;..-...-.. 

3,772,515 

Illinois.  _..:.:.:,;..'.. 

31,  471,056 

Indiana.  1  ._.>_,-.. 

-.:.;      28, 882,  557 

1  owa.. ;.- 

18,269,117 

Kansas..-.;.;;;.. 

.  14,026,971 

Kentucky..:.:..;..:.. 

13,234,637 

Louisiana.,  .r.-.-.x.. 

26,920,868 

Maine 

Maryland.....'.; 
Massachusetts.;' 
Michigan.,..-. .-.:.: 
Minnetota. ;._.;; 
Mississippi  ' 

Missouri.....:...: 

Montana  

Nebraska.....-..; 

Nevada  .-..: 

New  Hampshire. 
New  Jersey. .>..; 
New  Mexwo.;.. 

New  York  

North  Carolina.. 
North  Oakota... 

Ohio... - 

Oklahoma.'..-. ..: 


5, 187, 474 
17, 342,  651 
20, 054, 755 
29, 314,588 
24,402.  055 
9, 815, 678 
21,929.159 
4,800,OCO 
4,868,  737 
1,S75,  426 
3, 547, 940 
22, 735,065 
4,985,  249 
75, 500, 000 
11,807,148 
5.972,959 
34, 367, 867 
10,000,000 


Oregon.----...-.-. 
Pennsylvania  .. 
Rhode  Island... 
South  Carolina. 
South  Dakota. - 
Tennessee..... 
Texas..-..-..-..; 

Utah. .;.;;:.-... 

Verfpont.. 
Vtrjinta.. ...... 

Washington.....; 

West  Virginia.. 

Wisconsin  

Wyoming..:.:..:; 

Total-  ..... 


10. 779,113 
50,124.395 
2,445.191 
6,163,454 
3,778,272 
12. 924,401 
18. 243, 464 
3,173,550 
2.414  476 
14.41C. 405 
16,181,445 
10, 557, 127 
26  047. 460 
2. 329. 275 

763.6.0,617 


1961-62 


Alabama  

Alaska...;... 

Arizona  

Arkansas...-. 
California. ...V 

Colorado  

Connecticut.. 
Delaware.... 
Florida...... 

Georgia  , 

Hawaii...-..-. 
Idaho..-.....:. 

Illinois  

Indiana.,... 
Iowa.......... 

Kansas...... 

Kentucky  

Louisiana.  .. 


$7, 832, 316 
1,390,354 
2.333,778 
7,200.064 
37.931.040 
5.782,434 
7,714,221 
1,592.000 
8.671,464 
15.231,624 
,358.305 
3.494,650 
22,304,704 
22.732,839 
14,814.961 
8. 506.277 
10.733.137 
19, 082,710 


Maine   4.566,255 

Maryland   10.529,350 

Massachusetts...;....  12, 258, 599 

Michigan . .-. ... .  .  .  .  . .-.  22. 0l)2, 592 

Minnesota..-; . .  20, 315, 763 

Mississippi. . . .-. .-   8, 103, 1 64 

Missouf  I... . . .-. . 16, 215, 219 

Montana.....;..^..:..;'  3,742, 108 

Nebraska..... ..... .  3, 400, 000 

Nevada   619.710 

New  Hampshire......-;  2, 354. 300 

New  Jersey.....;.-..;  16,326.297 

New  Mexico.........  4,825,  145 

New  York .... .:.  .V. .  51, 319, 1 75 

North  Carolina...;...  7,062. 119 

North  Dakota  . .  4, 666,  122 
Ohio ..... .-. . . . 1 7, 805, 7  39 

Oklahoma.;. .-..-.;..-.  8, 189. 614 


Oregon   8,351,214 

Pennsylvania.. ....... ...  33, 354, 603 

Rh  ode  I  sla  nd . . . .'.'. 1 , 465. 360 

South  Carol  ma . . . .  5. 630. 631 

South  Dakota...;;...  1.923.100 

Tennessee.............  3,712,427 

Texas... .-. .-. .;  18, 509, 391 

Utah........;.;.;.;';  2, 192, 036 

Vermont......;....-.-.  1,573,055 

Virginia—....-.; ......;  9, 781, 519 

Washington.;;......;  10,221,019 

West  Virginia.; . ......  6, 775, 890 

Wisconsin   15.875,269 

Wyoming....-.;.;. 2, 349, 420 

Total  (50  States)...  540, 168, 114 
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1962-63 


Alabama  

Alaskj. 

Arizona  

Arkansas..-:. 
California... 

Colorado  

Connecticut.. 
Delaware...-. 
Florida...--... 

Georgia  

Hawaii  .-. 

Idaho  

Illinois..:..-.:, 

Indiana  :. 

lowa...:...>:. 

Kansjs'. 
Kentucky  .>:. 
Louisiana..-.. 


$8,314,937 
1,4M,736 
3,  330, 390 
6,231,165 
42,314,242 
6,462,916 
8,  590, 750 
1,852,935 
9,101,882 
15,626,994 
•U  0,204 
3,  376,847 
22,304,704 
22, 891,432 
15,  365,684 
8,  855,345 
10,733.137 
19,743,357 


Mai  ne.. . .  4, 609, 419 

Maryland.....:;.-.;...  11, 744, 712 

Massachusetts   13,327,619 

Michigan. , . .  22, 141 , 320 

Minnesota..-..-.^.   20,812,075 

Mississippi   8,390.227 

Missou  ri... .-. . . .-.  17, 655, 155 

Montana   4,532,550 

Nebraska.. . . . .  3, 657, 545 

Nevada   1,076,600 

New  Hampshire   2.534,597 

New  Jersey..--..-.-.-...  17,863,248 

New  Mexico.........  5,435,385 

New  York   56,033,774 

North  Carolina.;;..;.  7,326,831 

North  Dakota . .  .V-V. .  5, 320, 485 

Ohio...-.-.-.-...-.......  22, 596. 894 

Oklahoma..'. .-.;:,.;;.  8, 5£5, 899 


Oregon   8,717,17! 

Pennsylvania   35, 722, 400 

Rhode  Island  V  2,223,980 

South  Carolina.......  5,910,360 

South  Dakota--.;.;.-.  1,977,290 

Tennessee.....-...-..-.-  11, 040.  *'\6 

Texas..-..-..-.;.-.;;;.--  18,752,^,^4 

Utah.;...:. ;;-  .>;-.->  2 . 3  53 , 1 44 

Vermont  „ .-- .  - . . 1 , 722, 67  5 

Virginia. . .-.;. ;.';;. ..  lo,  515, 41 1 

Washington...-.-.-..-...  10,943,407 

West  Virginia ;.  8, 254, 808 

Wisconsin..--.-.-...-.-.-  17,259.677 

Wyoming....;;...,.;:.,.-.-..  2, 023. 559 

Total  (50  States). . .  578, 017, 634 


1963-64 


Alabama  

•Ma  ska  ^- 

Arliona  :. 

Arkansas...:.; 
California...'.^ 
Colorado.-.; 
Connecticut.. 
Delaware...; 
Florida....... 

Georgia  

Kawiii.. ..:.:.; 
Idaho..-...:.;. 
Illinois. .:....] 
Indiana.'...; 

Iowa 

Kansas 

Kentucky...:; 
Louisiana....- 


$8, 909, 763 

1,  577,272 
3,635, 551 
7,554,366 

44,629,107 
6,690.697 
9,262,85S 

2,  044, 185 
9,59i.4J'3 
16,121,365 

464,155 
3,402,243 
25,236,720 
26,  882,274 
15,743,373 
9, 039, 839 
11,602,123 
20,618,149 


Maine  

Maryland  1.'. 

Massachusetts... 

Michigaii. -.-..:.:. 

Minnesota  :-:.- 

Mississippi...;; 

Missouri.. ..>.:.:; 

Montana...,...;.:. 
Nebraska... ;.:..- 

Nevada  

New  Hampshire.. 
New  Jersey. 
New  Mexico.,..-. 
New  York" 
North  Carolina... 
Noith  Dakota... - 
Ohio- _.:.:.;. 
Oklahoma. 


4,628, 657 
12, 611,5% 
14,966. 103 
22,346.805 
21,673,114 
8, 754, 151 
17, 770, 000 
4,553,734 
3,761.000 
1.168,152 
2, 752, 375 
17. 992, 500 
5.923,409 
63, 080, 689 
7,645, 879 
5. 566,964 
23,765,741 
8,693,020 


Pennsylvania  

Rhode  Island......;. 

South  Carolina.-.-.-. 
South  Dakota.--.:.:. 
Tennessee....;..;.:. 

Texas  

Utah  -X-'.-:;;. 

Vermont....-..-..-..-. 
Virginia....:..;.]..:. 
Washington..-..-..-.-. 

West  Virginia  ;. 

Wisconsin  ;.:.-. 

Wyoming.. ;.-.>..;... 

Total  (50  States). 


4.677.073 
36,131.963 
2. 423,000 
5.652,4  50 
2,119,142 
11,442,426 
18,887,543 
2,666, 339 
1,759,430 
11,205.593 
11,793. 911 
8.547,380 
18,845,587 
2.488,005 

612.  310,333 


1958-59 


Alabama....- 

Alaska  ..- 

Arizona  . . .:; 
Arkansas.  .:; 
California  .V 
Colorado..  .. 
Connecticut..- 
Delaware..-.. 

Florida  

Georpia  V 

I  dah').. >-..;..; 

Illinrjs  'V. 

tnaiana. "..;.. 
Iowa- 

Kansas  .-..-.; 
Kentucky  .:.-.:, 
Louisiana....; 
Maine  ;.;* 


$8.  539, 372 
1,267,623 
?,  004,225 
5,441,899 

32.121,611 

4,  515,707 

5,  864, 449 
1.138, 506 
7,  556 

12.  £78. 257 
2, 899  422 
19,  591,030 
17,  683,000 
12,3H,0O5 
7,  505. 9::*J 
8, 145,  7?9 
16,179,416 
3,  416, 897 


Maryland.......-.-.-.-. 

Massachusetts...'.. 
Michigan............. 

Minnesota.;.. >;.:.:.^ 
Mississippi....-.-.'; 

Missouri.  .....:.-.-.:. 

Montana.. 
Nebraska......:.-.:; 

Nevada 

New  Hampshire. 
New  Jersey..-.-.-.-.-.-. 

New  Mexico  

New  York  .;:.; 

North  Ca  olina...... 

North  Dakota...-.-.-, 
Ohio....-..-.-..-....:.-, 

Oklahoma............. 

Oregon....:..-.-.-.:..^. 


8, 425, 

9. 162, 
17, 797, 
17,412, 

7,345. 
13,032, 

3,744, 

2,470, 
679. 

1.920, 
12,760, 

4,230, 
39,305, 

6.221, 

2,845. 
13,700, 

7,307. 

7, 19?. 


Pennsylvania  .-_ 

Rhode  Island. 
South  Carolina..'.'; 
South  Dakota....-; 
Tennessee.. ... 

Texas.,..-..:.-.;;.:; 
Utah..;.;.-..;....:; 

Vermont  

Virginia..-....-.-...-... 
Washington,......-.-. 

West  Virginia  .-. 

Wisconsin  

Wyoming........-.:... 

Hawaii. 


24.078. 949 
1. 091. 451 
5. 272. 134 
1.95C.00O 
8. 655.831 

15.900.000 
I,  358, 105 
1. 453. 415 
8.156.333 
8.163.868 
5. 671, 674 

12. 76c, 000 
1.635.003 
198. 943 


Total  (49  States)  .-.>    441.  402, 559 
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1959^0 


Alabama   769. 683 

Alaska   1.296,958 

Arizona   2.495.274 

Arkansas......   5,667.511 

California   33.909.311 

Colorado.. ..........  5, 103, 543 

Connecticut   6, 438, 532 

Delaware . . . . . ......  1 , 416, 764 

Florida. . . ... . . . . ....  8, 599. 61 3 

GeorRia   13.655,522 

Hawaii. . . ..... . . ....  7. 262, 622 

Idaho.. . . .. ... ......  2. 979, 737 

lllmios   20,783.101 

I  ndiana. . ...... .V.. .  20, 207, 212 

Iowa   12.939,540 

Kansas...   8,240.771 

Kentucky...... ...w-  8. 814, 192 

Louisiana............  17,404,396 


Maine......  

Maryland  

Massachusetts.., 
Michigan....... 

Minnesota...... 

Mississippi....... 

Missouri....:.;.:.. 

Mont3na  .... 

Nebraska........ 

Nevada  

New  Hampshire. 
New  Jersey..:.;..;. 

New  Mexico  

New  York....... 

Noith  Carolina... 
North  Dakota.... 

Ohio..... 

Oklahoma......:. 


3, 746, 162 

8,960,310 
10, 161.324 
18.704.122 
18. 329,135 

7, 615. 549 
14.107,8^9 

3.879,032 

2,815,  380 
709.015 

2, 069. 568 
13.636.309 

4,472,213 
43,047,950 

6.416,967 

3,597.677 
13,881.089 

7. 621,253 


Oregon..............  7, 594. 409 

Pennsylvania   27, 909. 406 

Rhode  Island   1.366,411 

South  Carolina   5.929,824 

South  Dakota  .......  1.489,459 

Tennessee....   9.160,372 

Texas. . . ..... . . . . 15, 468, 057 

Utah........   2,054,923 

Vermont.;............  1.544,019 

Virginia. . ...........  8, 495. 210 

Washington.......:..:.  8. 774, 711 

West  Virginia   6,165.395 

Wisconsin   13,430,881 

Wyoming. .:.;.:.;. . . .:.  1 , 882, 967 

Totals.......-.^...-.  474, 202, 128 


1960-«1 


Alabama  

Alaska...... 

Arizona  

Arkansas.^.. 
California.... 

Colorado  

Connecticut.. 
Delaware.... 
Florida....;..; 

Georgia  

Hawaii....-.:." 
Idaho.......... 

Illinois  

Indiana.....' 

Iowa. ^ 
Kansas....... 

Kentucky..... 

Loui5'»':a...>.- 


$7,829,496 
1,347,749 
2, 874. 784 
5,869,653 

35.832.056 
5,351,464 
6,999,911 
1.482, 143 
9,132,581 

15.008,274 
307,856 
3,040,627 

21,726,642 

22. 000.119 

13, 887, 325 
8.408.919 
8.814, 192 

18,570.839 


Maine..... ;.:.-.'.> 

Maryland  

Massachusetts.'. 
Michigan....... 

Minnesota..;.;..,.. 

Mississippi  

Missouri.. ...». 

Montana........ 

Nebraska.. ..v.. 

Nevada  

New  Hampshire. 
New  Jersey..;.^.. 

New  Mexico  

New  York  

North  Carolina... 
North  Dakota... 

Ohio  ....... 

Oklahoma  


3, 598,809 

9,978, 244 
11,147,067 
21,114.970 
19.  182,231 

8,  036, 852 
15,  249,900 

3. 888. 246 

3.  140,903 
8:2, 973 

2,218,944 
14,710,096 

4,794.365 
46.417,600 

6,497,111 

4. 147,507 
15, 147.997 

7.923.932 


Oregon  

Pennsylvania  

Rhode  Island  

Soith  Carolina  

South  Dakota  ..: 

Tennessee.......... 

Texas........:..;..... 

Utah., 

Vermont......:....... 

Vrrginia  .;..>...: 

Washington..;....... 

West  Virginia...".'...: 

Wisconsin  

Wyoming. ,.-.x.;..."..: 


7.929,  550 
30.535.626 
1,465, 361 
5,832,620 
1,850.000 
9,407,273 
16,170,663 
2,051,339 
1,563,407 
9.203,202 
9,394,759 
6,429,363 
15,464,800 
1.945.115 


Total  <50  States)...    505. 754, 515 


1955-56 


Alabama  

¥6.732,429 

Arizona  

1.815,832 

Arkansas.  ...;.;.:.>:.!;,>^ 

4,719.122 

California. .. ...  o-. .- 

23.385.799 

3.119,925 

Connecticut....-...;; 

4,901,r? 

Del  ware...... .....;; 

882.707 

Florida  .....-..;; 

5,439.313 

Georgia  .....w.. 

10.957.367 

2,625.421 

Illinois..  ,.>..;..:...-. 

lu,  Lr<,460 

Indiana. ".  '  .V... 

13.89<;,944 

1971,914 

6.720,912 

Kentucky.-...,.....,..; 

6,428,291 

Louisiana...."....".'."; 

12.864.506 

Maine  

2,892,639 

Maryland  

Massachusetts. . , 
Michigan.......;... 

Minnisota....... 

Mississippi.;;..; 
Missouri..........; 

Montana  ,    " . 

Nebraska  

Nevada  

New  Hampshire.^ 
New  Jersey....... 

New  Mexico  

New  York....... 

North  Carolina... 
North  Dakota.... 

Ohio.. .............. 

Oklahoma........ 


6, 167, 132 
6.700,693 

15.241,958 

1*.  251,958 
5,958,746 

10,057,200 
2.954,592 
2.250,000 
477,337 
1,572,000 
3, 288,651 
3. 242. 122 

30.000,000 
5.479,  .00 
1,810,925 

12, 530,925 
6,  235,533 


Oregon   5, 805, 640 

Pennsylvania   20,344,481 

Rhode  Island   954.389 

South  Carolina  :;.'..  4. 515, 645 

South*  '<ota   1,630,422 

Tennessee. .  .  .  ... .....  7, 440, 756 

Texas. . ... ...  .  .  ... ... . ...  14, 460, 000 

Utah .... ;... ;... . . .  1, 484, 824 

Vermont.  .V. ;..-. ... , .  1, 188, 551 

Virginia.. ...........  7,728,902 

Washington............  6,617, 112 

West  Virgmia. :;;...:.  4,858.666 

Wisconsin   9,559.621 

Wyoming . .  .>;. .;. ... ... ;  1, 494 , 808 

Total...  156,349,783 
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1956-57 

Alabama.......   $6,987,447 

Arizona   1,225,000 

Arkansas............      5,019  443 

California .. .. ...... . .     25, 714, 473 

Colorado ...... .  .           3, 390, 950 

Connecticut...,..'. 5, 000, 094 
Delaware . ..  .>,-.:.;.,:.       ,  994,  556 

Florida .    . . ....       5, 570,  108 

Goergia  .     11, 005, 000 

Idaho. . ...... .,  ;. . . .      2, 685, 709 

Hhnois   17,000,000 

Indiana  14,000, 000 

1  owa. ....     1 0, 493, 900 

Kentucky. .. . . ,. ..       7, 052. 978 

Louisiana  .,  15,032,473 

Mai  ne. . . .  .. .  ... . .  .. .       3, 069, 1 69 

Maryland   6,916,226 

Massachusetts  ...       7,756  477 

Michigan . ..... 16, 773, 443 

Mississippt.,.  .>:..,..  6, 034, 773 
Missouri... .... . .      11, 076, 307 

I  Montana  3,131,195 

1  Nebraska   2,500,000 

i  Nevada  556,233 

New  Hampshire   1,664,793 

New  Jersey...........     10, 252, 435 

New  Mexico                  3,433  144 

Mew  York  33,500,000 

North  Carolina ..... 5, 601 , 768 

North  Dakota                 1, 994  252 

Ohio  15,555  201 
Oklahoma . ... ., . ., .      6, 643, 095 

Oregon..............  6,428,803 

Pennsylvania  .,     20, 095, 701 

Rhode  Island....,..:.'.      1,036  192 

South  Carolina  ..,  5,211,015 

South  Dakota                 1, 940, 749 

Tennessee  7,834  449 

Texas.....  14,546,372 
Utah..,..,...:,,....:.  1,514,250 
Vermont ., . . .,  ...„.,-      1 , 1 S8, 551 
Vi  rginia . . ., .,  ... .  .. .      8, 380, 31 5 

Washington  6,996,560 

West  Virginia... 5, 206, 967 

Wisconsin..  .,  10,177,173 

Wyoming. . .......:..,       1, 603, 000 

Total....,,....,,,,  362,751,976 

1957-58 

Alabama .... ...     $8, 327, 766 

Aiizona                       2,  155,040 

Arkansas.... ....            5, 352, 419 

California  28,726,503 

Colorado   3,715,854 

Connecticut..........      6, 074, 751 

Delawa  re. . . .'. . .,       1,1 38, 506 

Florrda. . ,. . . . . .      6, 650, 783 

Georgia  12,520,774 

Idaho. . . .... .  .  . . .      2, 796, 707 

Illinois...   18,181,418 

Indiana   15,866,073 

Iowa. .. .. .. . .... .:. . .     11, 205, 947 

Kansas...............  7,105,775 

Kentucky.., . . ... ., . .      7, 475, 339 

Maine. .. .,, . .  .>.... ..       3, 055, 259 

Maryland  7,658,815 

Massachusetts  ...  8,431,637 

Michigan. 17, 778, 460 
Minnesota...,^....,.,  16,193,969 

Mississippi. . . ........ .:,       6, 458, 431 

Missouri...,:...:.,.,..,.  12,706,340 

Montana  3,  572,415 

Nebraska.. ..>,.,..,.      2  700,000 

Nevada..,.......,.,.,  ,645,831 

N  ew  Ham  pshi  re  -. .       1 , 796, 010 

New  Mexico  3,929,711 

New  York .... ....  ,1 36, 074, 188 

North  Carolina  ,.      6,221  754 

North  Dakota  2,  420,254 

Ohio             .:,,,V     17, 811, 321 
Oklahoma . . . . .... .       6, 81 5, 043 

Oregon  6,805,465 

Pennsylvania  ..,     24,  u78, 549 

Rhode  Island  1,049,538 

South  Carolina....'..:.:  5,823,570 
South  Dakota......,.'  1,922,429 

Tennessee  8, 322,  i43 

Texas. .. . ... . .... 1 5, 847, 464 

Utah....,........,,,:,       1, 729, 729 

Vermont..,....,,...,       1,385  344 

Vi rgi nii .  ...                7, 71 8, 338 

Wash  1  ngtc  n. . . . .. ., .".       7,616, 461 

West  Virginia........       5,462,  169 

Wisconsin.  .........  11,285,883 

Wyoming.....,....,,       1,691, 252 

Alaska  .:.:.,..  916,643 

Total  (48  Stites). . .    419, 539, 863 

1952-53 

None. 


None. 


1953>54 


1954-55 


Alabama  

Arizona  

Arkansas..,. 
California.... 

Colorado  

Connecticut.. 
Delaware..,. 
Rorida...... 

Georgia...'."., 
Idaho.......:.. 

Illinois.. 
Indiana...'.'. 

Iowa  

Kansas....,:. 
Kentucky.."/. 
Louisiana..,.' 
Maine....,,," 


$6,964,607 
1,609, 923 
4,637,650 

20,953,456 
2,915,855 
4,471,826 
807, 209 
4,990,984 

10,195,656 
2,562,687 

15,993, 245 

12, 023,039 
8,922,837 
5,767,436 
6,  "01, 399 

11,707, 163 
2,755, 207 


Maryland  .., 

Massachusetts.. 
Michigan. . . ., ., 
Minnesota....:.,:. 
Mississippi..!*.. 
Missourr......,.., 

Montana  .:.:. 

Nebraska...,..:., 
Nevada......;.:. 

New  Hampshire. 
New  Jersey...., 

New  Mexico.  .'.  . 

NewY(  !  , 

North  Carolina.. 
North  Dakota... 
Ohio...- 

Oklahoma. ". .".'.,. 


5, 560,069 
6,067,976 
13,753,209 
12, 557,410 
5, 551,854 
9,629,462 
2,861,896 
1,945,460 
375, 167 
1,459,000 
7,583,975 
3,043,075 
25,492,963 
5,457,941 
1.637,564 
12,216,542 
6, 256,946 


Oregon  

Pennsylvania...", 
Rhode  Island.... 
South  Carolina.. 
South  Dakota.., 
Tennessee.....,, 
Texas...,,,.,:. 

Utah..,.;:.,.'.:.. 

Vermont...,.,-., 

Virginia  .:.:. 

Washington..,:.:. 
West  Virginia... 

Wisconsin  , 

Wyoming  

Total  


5, 525,614 
17,800,356 
776,446 
4,313,586 
1,395,206 
6,960,  572 
16,960,000 
1,390,023 
1,075.566 
7,244,662 
5,969,370 
4, 566, 540 
9, 143,675 
1,412,516 

129,035,047 
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4<c) 

4<d) 

5(a) 

5(b) 

Number  of 

Number  of 

accidents 

students 

Number 

Number  of 

Percent 

Year 

(thousands) 

injured 

killed 

buses 

increase 

1970..  

42,0 

3,900 

/o 

285 

4.0 

1969..  -:-.>.:.---:-:-:-: 

39.0 

3,900 

75 

275 

5.5 

1968  ..-.....>...-:-:. 

37.0 

3,600 

75 

260 

3.8 

1967  

33.0 

3,200 

60 

250 

11.0 

1966  

.-...l.V'.-....-  34.0 

3,800 

50 

225 

2.2 

1965.....-;....^--.--...-...: 

V.'-.U-..  32.0 

3,700 

50 

220 

10.0 

1964..,-. 

.".:.:oV.>.:.  <?)10.7 

3,700 

50 

200 

4.2 

1963-..-..-.  ^. -> 

10-0 

3,500 

41 

192 

2  7 

1962.....-..-.-....-...-.:.-.. 

1961-.^.... 

""""""  "2;  ioo""' 

65  " 

'''™'""i87 

Source-  National  Safety  Council  Accident  Facts. 

SCHOOL  AND  OTHER  BUSES  REGISTERED  IN  THE  UNITED  STATES 


Number 
ref.istered 

Calendar  year: 

1964  .      ....  . .  .X-  -  -  .  -  -  -  -  -  -  -  -  -  - .  -    -  -  -  -    -  •  -  <-  -  -  -  -  -  - .  -:-  -  -:-  -  >         221,  367 

965"v ^":y V  V. ; ;  . .v.-. . . 1 ..:-.>>:->-.-.-    229, 315 

966  V-      .  . . . . .  - -  - ^>  >  -x-» - 237. 714 

967"""  -  -  - -v;;;. , ^ -  ----->:-:.  o>.-:.> ...  -.    247. 835 

1968"      '  "    -  '  -  -    -  -  -  -  262,204 

969::  :;:;:; ;::  ;:>;:;:;::;  v:;  ^S-. :  ^      ;.  ^  o  - ^.^<:.  -    m  973 

1970....-...:->x---^^>->->r«---:.->^  -->-  -  288,750 

"Other"l}uses  include  those  owned  by  chi  :hes,  Boy  Scout  troops,  industrial  plants,  sightseeing  companies,  bands, 
etc.  Some  of  these  are  used  to  transport  schoi  children-  It  is  estimated  thai  the  "other"  buses  do  not  exce^  10  percent 
of  the  total  shown  each  year. 


1967-68 


Alabama-... 

Alaska... 

Arizona. 
Arkansas--:-:. 
California  . 

Colorado  

Connecticut  . 

Delaware.-.-. 

Florida--.:-:.;. 

Georfia 

Hawaii...-..-. 

Idaho.  - ----- 

I  llinois. 

Indiana  

Iowa   

Kansas  - 
Kentucky 
Louisiana  .: 


5,515 
286 
1.358 
3,559 
10.604 
2.923 
2.730 
751 
4.033 
5.203 

■"i;399 
8.914 
6,884 
6.376 
6.086 
5,099 
5.921 


Maine   

Maryland 

Massachusetts.. - 
Michigan...-.:.:.:.. 
Minnesota 
Mississippi.  - 
Missouri  --:-->;. 
Montana 
Nebraska 
Nevada 

New  Hampshire-. 
New  Jersey- ------ 

New  Mexico  

New  York-----. 
North  Carolina. - 
North  Dakota--. 

Ohio.--  

Oklahoma- 


1.469 
3.896 
5.  498 
9,048 
6,083 
5. 307 
6. 793 
1,240 
2,116 
612 
1,012 
7.145 
1,627 
16,738 
9,232 
1,854 
12,842 
3,511 


Oregon  .-.-.--.r.. 
Pennsylvania 
Rhode  Island 
South  Carolina.. 
South  Dakota... 
Tennessee 
Texas..-.....-. 

Utah  ....-.-.V.-. 

Vermont  ...>-.,. 
Virginia.. ..... 

Washington.,. -.- 
West  Virginia... 

V  sconsin  .- 

Wyoming..,.:..-. 

Total......... 


2.615 
12.619 

513 
5, 495 
1.294 
4,740 
7,864 

907 

879 
6,368 
3.828  ' 
2.2d6 
6.677 

819 

Tso.Its 


1579 


SCHOOL  AND  OTHER  BUSES  REGISTERED  IN  THE  UNITED  STATES 


1968-69 


Alabama  

Ai5si'3. 

Arizona  .:....> 

Arkansas... . J.-,  ..V 
Califoinra....'...-... 

Colorado  

Connecticut....... 

Delaware  

Distric  of  Columbia. 
Florida. 

Georgia  

Hawaii.............. 

Idaho..:...-.;:.:.../ 
Illinois....-.-.-.-...-.. 

Indiana...'.'.:.'..-.:.-.: 

Iowa. 

Kansas,... .;.:...-...: 
Kentucky...;.;.'.-..-..: 


5,416 
324 
1,464 
3,610 
11,495 
3,085 

"  '846 
90 
4,161 
5,294 
333 
1,406 
9,335 
7,003 
6,483 
5,758 
5,116 


]  Louisiana  

'  Maine  .-..:..:. 

I  Maryland....:.:.:. 

Massachusetts... 
1  Michigan.....-..: 

Minnesota...;..;.: 

Mississippi  ■. 

Missouri  

Montana.....-..-.-. 

Nebraska....:.:.:. 

Nevada.......... 

New  Hampshire. 

New  Jersey. .. .-. 

New  Mexico  

New  York...... 

North  Carolina. 

North  Dakota... 

Ohio..-.-.-.....-..-.. 


6, 133 
1,497 
4,235 
5,400 

10, 125 
6,363 
5,364 
6,834 
1,125 
2, 180 
1,641 
1,040 
8,171 
1,683 

18,659 
9,275 
1,854 

14,286 


Oklahoma  

Oregon  .. 

Pennsylvania..-, 
Rhode  Island... 
South  Carolina. 
South  Dakota.. 
Tennessee...-,. 
Texas......... 

Utah.....:.:..-... 

Vermont........ 

Virginia  ..- 

Washington...-. 
West  Virginia... 
Wi  ;onsin._... 
Wyoming....;.;. 

Total  


3,518 
2,888 
12,899 

763 
5,584 
1,153 
4,847 
7,880 

880 

908 
6,599 
3,353 
2,314 
7,007 

825 

238, 102 


196^-70 


Alabama.. 

Alaska  .:-:..:..:.:. 

Arizona  .-.....:.-. 

Arkansas..-.-.:.'..,:.:.:. 
California...-.-.....-.-.-. 

Colorado  ....... 

Connecticut  ."..:.:. 

Delaware  

District  of  Columbia.. 

Flordia  

Georgia...-.-..-.  -.:. 

Hawaii... 

Idaho.... .:.;.. -..:.:.:. 

Illinois 

Indiana  

Iowa. . . .  w. . 

Kansas  .  .;:^.;.;.;.  ^'. 

Kentucky..:.:.:.:.:. .:.:.-. 


5,073 
357 
1,439 
3.627 
11,495 
3,180 
2,611 
984 
ICl 
4.508 
5,386 
371 
1,457 
9,129 
7.003 
6,629 
5,517 
5, 199 


Louisiana..-..-.-.-.. 
Maine........... 

Maryland  

Massachusetts... 
Michigan....... 

Minnesota..:.-.:.:. 
Mississippi...'.'.. 

Missouri  

Montana....:.'.:.. 
Nebraska...-.-.:.-. 

Nevada  .:.:. 

New  Hampshire. 
New  Jersey...-.-. 
New  Mexico. ..'. 
New  York....... 

North  Carolina.. 
North  Dakota... 
Ohio..-.-.-.....-.-. 


6.237 
1,576 
4, 507 
5,400 
9,011 
6,660 
5, 199 
7,277 
1,136 
2,309 
695 
1,070 
8,800 
1.733 

19. 165 
9.447 
1.971 

10,047 


Oklahoma  

Oregon  

Pennsylvania... 
Rhode  Island...' 
South  Ca«jlina. 
South  Dakota.. 
Tennessee...... 

Texas....-..-..-..: 

Utah......-.:.-.:.-.: 

Vermont  

Virgin'-*  ..  ... 
Washiit^on.... 

West  Virginia  

Wiscons  

Wyoming..;.:.-.. 

Total.... 


3, 563 
2,949 
13,471 

801 
5. 634 
1,243 
4,902 
7,900 
1,032 

906 
6.825 
4, 160 
2,339 
7.092 

850 

239,973 


1964-65 


None. 


1965-66 


Alabama  

5.304 

Alaska  ......:.:.:... 

225 

Arizona.. ,.;.;..;.....-.;. 

1.213 

Arkansas..-.-...-.,.-..... 

3.602 

California......:.:.:.'.-.. 

9,596 

Colorado  

2,873 

Connecticut. 

2,074 

Delaware...-..-.....-.-. 

666 

Florida....-.:..:.:...-..:. 

3,849 

Georgia  .:.x-».-.>. 

5.102 

Hawaii. 

272 

Idaho.-.-.  .'.•-.-. 

1.330 

Illinois,...-...-.-.-..-....-. 

&014 

Indiana  

6r709 

Iowa  .:.-..".:.. 

6, 094 

Kansas. .-..>;.;.;.. ...... 

3, 570 

Kentucky.  . 

4.830 

Louisiana....:,-...:..-.:.:. 

5, 530 

Maine  

Maryland  

Massachusetts... 

Michigan  

Minnesota.. ;.;.;..- 
Mississippi...... 

Missouri  .... 

Montana 

Nebraska..-.-.-.-... 
Nevada.... '  .'.-.: 
New  Hampshire. 
New  Jersey...-.-. 
New  Mexico.  :.'. 
New-Verk....:, 
North  Carolina.. 
North  Dakota... 
Oho... 

Oklahoma  


1,418 
3.428 
4.333 
7,950 
6,139 
5, 248 
6, 191 
1.041 
1,901 
525 
947 
6,080 
1,516 
14.728 
9. 108 
1,710 
9. 542 
3.606 


Oregon...  

p  nnsylvania... 
I  lode  Island... 
Si  uth  Carolina. 
South  Dakota.. 
Tennessee  . 
Texas  .-.-.:.. 

Utah..'....;;.'.. 

Vermont  ...... 

Virginia  

Washington.  -.. 
West  Virginia.. 

Wisconsin  

Wyoflwng..-. 

Total.......... 


2, 954 
11,477 

465 
5.373 
1.067 
4.5S6 
7.939 

767 

748 
5.945 
3,585 
2.187 
6,583 

782 

llO,  692 


Alabama  

Alaska....:-:, 
Arizona.,... 
Arkansas..:.:. 
California.... 

Colorado  

Connecticut.. 
Delaware. ..:. 
Florida....:.:. 

Georgia.. ..V. 

Hav/aii.. 
Idaho.. 
Illinois....:.-. 

Indiana...... 

I  cwa... .....:.[. 

Kansas..'  

Kentucky...-. 
Louisiana  
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196e-67 


5,394 
272 
1.316 
3,591 
10,013 
2.838 
2.235 
701 
3.8% 
5.158 
419 
1.368 
8,284 
6,446 
6.297 
5,451 
4,945 
5,721 


Maine  

Maryland  .."..V-. 
Massachusetts... 
Michigan.....:..:.:, 

Minnesota... 
Mississippi.. .... 

Missouri.....;.-.., 

Montana 

Nebraska........ 

Nevada  

New  Hampshire.. 
{<ew  Jersey...... 

New  Mexico  

New  York....... 

north  Carolina.... 

North  Dakota.... 

Ohio..-.-.-.....-.-.-, 

Oklahoma  '.-j. 


1,417 
3,687 
4.628 
8,158 
7,634 
5.  336 
6, 553 
1,054 
2,048 
577 
979 
6,41S 
1,550 

15,796 
9, 170 
1,846 

11,446 
3,511 


Oregon  ....  

Pennsylvania.. J 
Rhode  Island... 
South  Carohna. 
South  Dakota.. 
Tennessee..... 

Texas  

Utah  

Vermont   

Virginia  

Washington... 
West  Virginia.'-* 

Wisconsin  

Wyoming.^.:..--.; 

Total....-.-..-. 


3.053 
11.855 
465 
5.4W 
1,2!2 
4. 608 
7,855 

in 

6.157 
3,611 
2. 23C 
6, 615 
856 

l21,l22 


1961-62 


Alabama  

Alaska  

Arizona  

Arkansas...:. 
California 

Colorado  

Connecticut . 
Delaware.... 

florida....... 

Georgia 

Hawaii. 

Idaho..:...:.- 

Illinois..-..-.'. 

Indiana.!..-. 

Iowa  ....... 

Kansas 

Kentucky 

Louisiana 


4,941 
175 
1,150 
3,363 
7,592 
2,592 
1,622 
527 
3,483 
5,013 
143 
1,279 
7,312 
6.798 
5,573 
3,458 
4.412 
4,907 


Maine 

Maryland  .- 
Massachusetts..' 

Michigan  

Minnesota.. :..v.- 
Mtssts^ippi.. ... 
Missouri 
Montana 
Nebraska 
Nevada     .  .V..^ 
New  Hampshire. 
New  Jersey...... 

New  Mexico  ' 

New  York  

North  Carolina..., 
North  Oakota...; 
■Ohio...-...-......-.-.- 

Oklahoma......-.- 


1,501 
2, 827 
3,  581 
6, 422 
5. 923 
5,111 
5,518 
952 
1.409 
553 
864 
4.816 
1,350 
12, 108 
8,571 
3.058 
8,908 
3.320 


Oregon 
Pennsylvania 
Rhode  Island 
South  Carolina. 
South  Dakota.. 

Tennessee   

Tew*.-. 

Utah.. 

Vermont 
Virginia....... 

Washington.... - 

West  Virginia.'.' 

Wisconsin  

Wyoming.  .;.>..' 

Total 


2,631 
9. 231 

376 
5,190 

773 
4,248 
8, 173 

785 

761 
5,045 
3. 483 
2,009 
6, 508 

810 

191, 160 


Alabama  

Alaska.... .... 

Arizona  

Arkansas.  .:.:.- 
California...^' 

Colorado  

Connecticut..- 
Delaware..:.., 
Florida.. 
Georgia..'.-..'.' 

Hawaii  

Idaho.. 

Illinois  

Indiana  ..^ 

Iowa.. 

Kansas  

Kentucky... 
Louisiana..-..-. 


1962-63 


5.088 
188 
1,278 
3.088 
8,375 
2,M8 

3.6\6 
5.  on 
1/8 
1.297 
7,312 
6.814 
5.738 
3,632 
4.412 
5.021 


Maine  ...... 

Maryland...  .'.-.-V 
Massachusetts... 
Michigan.....:... 
Minnesota.. -.'.V. 
Mississippi.!.... 
Missouri... 

Montana  

Nebraska.. v.. 
Nevada.  . 
New  Hampshire.. 
New  Jersey 

New  Mexico  

New  York  

North  Carolina.  . 
North  Dakota.... 

Ohio  ........ ... 

Oklahoma... '..-..'. 


1,342 
3.014 
3,730 
6,553 
5.399 
6. 134 
5,687 
1,005 
1,760 
529 
11365 
5.037 
1.355 
12.523 
3,727 
2,554 
9.073 
3.45. 


Oregon  

Pennsylvania... 
Rhode  Island... 
South  Carolina. 
So"*h  Dakota.. 
T  ■  iiesjec. . . . . 
Texas.....-..-. 

Utah.. 

Vermont..^.-.-....- 

Virginia  

Washington.  ... 
West  Virginia... 

Wisronsiii  

Wyoming..-..;..: 

Total  - 


2.555 
9.550 

418 
5.260 

800 
4,357 
8,169 

702 

731 
5.258 
3,252 
2.070 
6.171 

786 


195,397 
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1953-64 


Alabama.,.. 
Alaska......; 

Arizona  . 

Arkansas...-. 
California..'.. 
Colorado...'. 
Connecticut.. 

D«laMfare  

Florida...... 

Georgia..'  

Hawaii  

luaho. .-.-..'.-. 

Illinois..-....'. 

Indiana.'.... 

lowa... 

Kansas..-..'.. 

Kentucky. . 

,  ouisiana..... 


5,237 
198 
1.600 
3, 350 
9,732 
3,003 
1.361 
607 
3,756 
5, 301 
162 
1.825 
7,117 
6. 130 
5,933 
3. 613 
1.554 
5,210 


Maine  

Maryland.......". 

Massachusetts. . . 
Michigan....... 

Minnesota..-...-. 

Mississippi  .. 

Missouri.......... 

Montana....-.^-.-.. 

Net»raska..v.V.-.-. 
Nevada............ 

New  Hampshire.. 
New  Jersey,.-..... 

New  Mexico. 
NewYork"  ..... 

North  Carolina.. 
North  Dakota... 
Ohio....-.....w 

Oklahoma.,..'.^ 


1,366 
3,176 
1,696 
6,716 
6, 342 
5.203 
5,813 
596 
1,753 
500 
907 
5,413 
1,461 
13, 361 
5,561 
1,806 
9,137 
3,657 


Oregon........... 

Pennsylvania... 
Rhode  Island... 
South  Carolina. 
South  Dakota.. 
Tennessee... 
Texas. 

Utah..-.-.: . - 

Vermont.. .. 

Virginia....../ 

Washington...-.: 
West  Virginia.  / 

Wisconsin  ^ 

Wyoming,.,...;.; 

Total  


2, 5:5 
5,892 

230 
5,335 

928 
9, 162 
3,323 

724 

745 
5,196 
3, 361 
2,111 
6,368 

738 

200,125 


1958-59 


Alabama  

Alaska....... 

Arizona  .; 

Arkansas..-.-. 

California..:.:. 

Colorado.. 1. 

Connecticut.. 

Delaware....: 

Florida..^ 

Georgia..".'.-..: 

Idaho. 

nifnois....... 

Irtdiana...  ,V 
lowa....;.:..-.-^ 

Kansas 

Kentucky...^ 

Louisiana  

Maine.... ...< 


4,841 
152 

»937 
3, 133 
7,546 
2,396 
1,404 

'439 
2,889 
4,502 
1,198 
7,500 
6,555 
4,916 
2,821 
4,016 
4,558 
1,326 


Maryland  

Massachusetts. . . 
Michigan........ 

Minnesota . . 
Mississippi.  1... 
Missouri..:.;.-.'.^. 
Montana..'.".:.-..-. 
Nebraska..-.-.:.... 

Nevada.......-...: 

New  Hampshire.  . 
New  Jersey..'..-.. 

New  Mexico  

New  York  

North  Carolina... 
North  Dakota.... 
Ohio....-..-...-..-.. 

Oklahoma  

Oregon  ^. 


2,402 
J,  438 
5,736 
5,374 
4,902 
5,016 
649 
1,184 
378 
>351 
4.143 
1,274 
19, 189 
8.068 
2,910 
8,331 
3,322 
2,257 


Pennsylvania..'... 
Rhode  Island...... 

South  Carolina... 

South  Dakota  

Tennessee.. , 
Texas...-.-.:...-.... 

Utah..-..:..:........ 

Vermont..^... 
Virginia...*.-...... 

Washington 
West  Virginia...". 

Wisconsin  ..- 

Wyoming....-.-..^:.: 

Hawaii..-..:.:.:..:.;.: 

Total  


»7,937 
230 
4,913 
M,600 
3,986 
8,163 
633 
728 
4,439 
3,129 
1,850 
6,391 
644 
196 


176,222 


1959-40 


Alabama  

Alaska...;.... 

Arizona  

Arkansas..-..: 
California..'..' 

Colorado  

Connecticut.. 
Qelaware....- 
Fiorida.. ...... - 

Georgia  .- 

Hawaii........ 

Ida  ho. .^.-.r..; 
Illinois...-..-.: 

Indiana  

Iowa  .'....^.-. 

Kansas  ...... 

Kentucky...:.. 
Louisiana..:... 


4,898 
164 
991 
3, 162 
7,413 
2,529 
1,475 
484 
3,002 
5,  Oil 
118 
1,190 
7,274 
6, 767 
5, 188 
2,938 
4, 104 
4,668 


Maine  

Maryland..'.'.-., 
Massachusetts.'. 

Michigan  

Minnesota..;.:..-. 

Mississippi  

Missouri...'^.'..-. 

Montana  .'. 

Nebraska..'^.-..-. 

Nevada  

New  Hampshire. 
New  Jersey...... 

New  Mexico  

New  York  

North  Carolina... 
North  Dakota..., 

Ohio  

Oklahoma  


1,327 
2.529 
2,853 
6.G79 
5,471 
4,964 
5,119 

874 
1.283 

401 
2.842 
4.430 
1.343 
3.745 
8.292 
2,644 
8,458 
3. 373 


Oregon...'..,.'.. 
Pennsylvania... 
Rhode  Island.... 

South  Carolina.. 
South  Dakota... 
Tennessee......-, 

Texas........".-..'. 

Utah...'.:.....:..:. 

Vermont..'......-. 

Virginia  ..... 

Washington..-..-. 
West  Virginia..: 

Wisconsin..  

Wyoming.....;... 

Total  


2. 252 
8,969 

397 
5,015 

645 
4.110 
8, 241 

643 

821 
4,591 
3.216 
2, 143 
6.570 

783 

179,780 


i<{)  440    72-  lit      —  *M} 
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1960-61 


Alabama          - ,  , 

4,936 

Alaska  .:. .:. . . 

185 

Arizona  

1,072 

Arkansas  

3,  321 

California..:.-.  .-...I...... 

7,422 

Colorado  

2,763 

Connecticut....-.-.,..-, 

1,798 

Delaware  

501 

Florida..-.. .... 

3, 454 

Georgia...-.,.,-.-.....-, 

5, 020 

Hawaii.. 

126 

Idaho.......'.-..-.-.-... 

1,235 

Illinois...-...-..-.;.../. 

7,274 

Indiana.  ...'.^U.'... 

6, 700 

Iowa..-   ... 

5,397 

Kansas 

3,  307 

Kentucky  -.V/. . . 

4,104 

Louisiana  

4,  8K 

Alabama  

Arizona  

Arkansas  

California  

Colorado  

Connecticut.. 
Delaware....- 

Florida  

Georgia  ..... 

Idaho....... 

I  Hi  no  is.. 

Indiana  

lowa..-^:.:.>..; 
Kansas,  .V. .  .- 
Kentucky.../ 
Louisiana.... 
Maine...-.-... 


Maine  ...... 

Maryland./. '.-  . 
Massachusetts... 
Michigan...;.;... 
Minnesota.. V...- 
Mississippi.". 

Missouri  

Montana....... 

Nebraska  .-../.. 
Nevada..-.---..... 

New  Hampshire. 

New  Jersey  

New  Mexico  

New  York...... 

North  Carohna.. 
North  Dakota... 
Ohio...-..,-..-.-.. 
Oklahoma...... 


1,3^6 
2,695 
3,099 
6,236 
5,831 
5,078 
5,292 
904 
1,299 
531 
845 
4.501 
1,338 
11,174 
8,385 
3,006 
8, 775 
3,266 


Oregon  

2, 488 

Pennsylvania.. 

8,884 

Rhode  Island 

376 

South  Carolina 

5,095 

South  Dakota  

674 

Tennessee  

4, 194 

Texas..-.-.....-.,-.,. 

3, 200 

Utah.-........:..:.,. 

605 

Vermont....-.-.,... 

745 

Virginia  

4, 834 

Washington....... 

3, 292 

West  Virginia.  . 

2,189 

Wisconsin  .... 

-.V.           6, 536 

Wyoming............. 

796 

Total......:,.:... 

.»         185, 869 

1955-56 


4,617 
706 
3,123 
6, 001 
2,491 
1,389 
366 
2, 532 
4,631 
1,116 
7, 250 
6, 343 
4,915 

2,  330 

3,  455 
4, 153 
1,306 


Maryland  .-. 

Massachusetts./ 
Michigan..,-. ... 

Minnesota..;. 
Mississippi...... 

Missouri...;..-..', 
Montana....-.-..-. 

Nebraska  .-. 

Nevada  

New  Hampshire. 
New  Jersey...... 

New  Mexico  

New  York  

North  Carolina.. 

North  Dakota  

Ohio  

Oklahoma...... 


2,076 
2,411 
5,521 
4,985 
4,722 
4,366 
786 
738 
311 
736 
3,008 
1,158 
8,073 
7,498 
1,855 
7,537 
3,351 


1956-57 


Alabama   

4, 691 

710 

Arkansas  . .-. 

3,130 

California...-...-.  Z..^, 

6,  336 

Colorada...'..-/  . 

2,  354 

Connecticut../ 

1,463 

Delaware  

397 

Florida.  .  .  -, 

2, 693 

Goeogia  

4,930 

Idaho..:,.  ..,/ 

1.150 

Illinois, .-  

t7,500 

Indiana......  .  .  ... 

6,345 

Iowa...    ./.-.-.  .  -.. 

4,G90 

Kansas  .  ..  //..  . 

4,458 

Kentucky   

3,764 

Louisiana...   

4,334 

Maine.,.,  .  .  ...... 

1.309 

Maryland  

2,296 

Massachusetts..".../ 

2. 574 

Michigan....... 

Minnesota.  . 
Mississippi. . . .  .- 

Michigan  

Minnesota.,-.;.  . 

Mississippi  

Missouri,.-..  .  . 

Montana......  . 

Nebraska../.  . 
Nevada..,-. 
New  Hampshire. 
Newjerscy. 

New  Mexico  

NewYork....-  . 
North  Carohna.. 
North  Dakota.,. 
North  Carohna.. 
North  Dakota... 

Ohio. ,;.  .:.  


Oregon. .-  

Pennsylvania... 
Rhode  Island.. 
South  Carolina.. 
South  Dakota.. 
Tennessee.. 
Texas.. -.- 
Utah..-.//.  /,.. 

Vermont  

Virginia  

Washington../' 
West  Virffoia.. 

Wisconsin  .- 

Wyoming.. 

Total 


2. 105 
7.329 

303 
4,  491 
1,500 
3,658 
7, 794 

584 

764 
3,912 
2.713 
1,698 
6,463 

761 

1^,  764 


5,745 
4,601 
2,574 
5,745 
4,601 
4,619 
4,674 
805 
911 
363 
901 
3,503 
1.152 
7.824 
7.701 
2.470 
7. 701 
2.470 
7,656 


Oklahoma  

Oregon... 
Fehn$yl»afjia..-. 
Rhode  Island... 
South  Carolina, 
South  Dakota.. 

Tennessee  

Texas...  ...  . 

Utah.......  . 

Vermont.... 

Virginia,.. . 
Washington.  . 
West  Virginia.  .; 

Wisconsin  ,- 

Wyoming. . .  . 

Total,,,-. 


3,299 
2, 220 
7,561 

323 
4,679 
1,800 
3,781 
7,793 

573 

764 
4,059 
2,891 
1,744 
6, 365 

802 


164, 953 


ERIC 
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Alabama....;.-. 

Arizona  

Arkan«$..:. 
California.....'. 

Colorado........ 

Connecticut..' . 
Delaware,...-,, 

Florida   

Georgia,....;.:.;. 

Idaho...'.  

Illinois-'.:... ». 
Indiana.....:.. 

Iowa  

Kansas  . . . 
Kentucky... xx. 
Louisiana...... 

Maine...-...:..'. 


1957-58 


4. 749 
718 
3.312 
6  703 
2.264' 

1.629 ; 

423 
2.753  1 
4.800, 
I. 162  ' 
7.520( 
6.351 
4. 916 
2.568 
3.655 
4. 441 
1,375 


Maryland  

Massachusetts.. 
Michigan... .... - 

Minnesota..'.'.., 
Mississippi..... 

Missouri.  . 
Montana..."..-.. 
Nebraska. 
Nevada.-.. 
New  Hampshire. 
New  Jersey...... 

New  Mexico  

New  York  

North  Carolina.. 
North  Dakola... 
Ohio...-..'..-.-.-.. 
Oklahoma.  .... 


2.230 
2.671 
5.567 
5.281 
5. 793 
4.641 
-23 
1,037 
467 
835 
3,345 
1.244 
8.413 
7.908 
2.833 
7,950 
3>335 


Oregon  

Pennsylvania... 
Rhode  Island... 
South  Carolina. 
South  Dakota.. 

Tennessee  

Texas. 

Utah-..;.;..:.-.:. 

Vermont........ 

Virginia....... 

Washington...-. 
West  Virginia... 

Wisconsin  

Wyoming. 
Alaska......:.; 

Total  


2.270 
7, 997 

349 
4, 586 
1.470 
3.844 
8. 098 

625 

768 
4.247 
2. 997 
1,807 
6.312 
6.812 

146 

170.683 


1952-53 


None. 


1953-54 


None 


Alabama  .  -.  .-.  4.481 

Arizona   681 

Arkansas  .  3.097 

California.  ......  5.373 

Colorado   1.931 

Connecticut..- 1,424 

Delaware  ...  359 

Florida  2.414 

Georgia  .....    4,084 

Idaho.  .  .  1,147 

Illinois..  .     :  ...  7,241 

Indiana   6.475 

Iowa.  4.011 

Kansas  ...  3. 070 

Kentucky..  3.311 

Louisiana....  .  3.978 

Maine...-.  1,244 


Mode  of  travel : 


1954-.>5 


Maryland  .  .           2. 016 

Massach*  .elts.l...' .  2.253 

Michigan..  4.658 

Minnesota.  4,2t0 

Mississippi   4,585 

Missouri...  4  361 

Montana....-.-.  -  765 

Nebraska..-..-  .  744 

Nevada....  .  341 

New  Hampshire. .  681 

New  Jersey  2,6S4 

New  Mexico   1,135 

New  York   7,252 

North  Carohna...  .  7,368 

North  Dakota....  666 

Ohio..            .  7,760 

Oklahoma...   .  3.513 


TRAVEL  TO  SCHOOL,'  *969  SURVEY 


Oregon  . . 

2.087 

7,418 

240 

South  Carohna  

4,123 

South  Dakota  

1,  440 

Tennessee............. 

3.S63 

Tews. . .-.   . . . 

8,060 

Utah  -  .  .. 

516 

Vermont..-.-.   

939 

Virginia  .-.  ..I.... 

3.765 

Washinilon 

2,654 

WestVirgtnia........ 

1,662 

Wuiconsin  .-  

6,782 

Wyommg.. 

752 

Total...-.,..-..-.,-..  . 

154,057 

Number  of  students 


School  bus— No  charga          - . .-. . ...... .-. . . . . . . . .-. . . .  .-. ...... ...  . .   .-.   ... .  18, 253, 443 

School  bus— Charge  .-. .-. .-.  .> .  . .... .      .-. ...  ^-.:.'. .-. . . .-.  .'.'-.I. .  . .  808, 602 

Public  transportation— No  charge  . .-. .-. . . .-  .-. .-.V. . .                 .'. .'. .    .  352. 667 

Public  transportation— Charge.  ... .  .-. .-. .-. .-. . . ....... .-. ; " .1. .  .-.  .-.V,^  ,V.'.'.-.'-^.  -  . ,-,  C  .  1 , 291 , 666 

Walk  or  bicycle..                                 .-...1.  V.  .'  .-.                                     .w.  21.173,220 

Automobile  d  river. .  . . . . .-.   ... ....... .-.  ^. ...  ^ ...... .  .-.V. ... . .  .".1.         .r, , .  1, 191 , 1 76 

Automobile  passenger. . .-.  .-. .-.  .  ..-^ .-.  .  .  .  .  ...  X .-. ... . . .-. .-. . \  .1.'.- ... . .  .  .I.V.-.-       . .  7, 192, 1 86 

Motorcycia  ..  .^ .-. .       .  .  .  . .    .:. . . ... .:, .  .^.v. .  28, 098 

other  means                 .  ...  . . . .  ...  . . . .      .-. . . .V. .V. .  -.- .  128, 524 

Not  reported. . . . . . ...   . . . . .           . . .:. . . .......  ::. .  .  .  .  102, 805 


Total.,... >..x  .  50.522,387 


I  Persons  5  through  18  years  of  age. 

Note:  We  have  no  trend  data  available. 

Source:  Nationwida  Ptrsonal  Transportation  Study. 
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Mr.  Ilojix.:  For  tlie  rocord,  I  silso  wisli  to  state  that  the  roniini^sion 
reattinns  its  confidence  in  tlie  accuracy  of  tlie  data  contained  in  tlie 
Department  of  Trnn>|)ortati()n's  report  to  ns.  We  are  satisfied  that  tlie 
estiniatew  whicli  is  reflects  ai*o  based  on  tlie  best  available  information 
and  are  not  simply  the  result  of  idle  speculation  as  has  been  su<r^a»>ted 
elsewhere.  Should  the  (\)ii<rress  desire  more  detailed  statistics  on  a 
di>trict-by-district  ba'^is.  perhaps  action  on  the  le.irislatioii  now  before 
this  body  slioidd  be  delayed  until  the  funds  can  In*  appropriated  tor 
siicb  a  study  and  that  study  carried  out. 

Fi^riires  supplied  by  the  Depaitment  of  Transportation  show  that 
the  total  cost  of  schoolbnsinjj — including  capital  expeiitiitui-es — in 
1070-71  to  have  been  $1.5  billion  and  in  1971-72  it  is  estimated  that 
they  will  be  $1.7  billion,  an  increase  of  $200  million. 

The  amount  of  the  annual  increase  of  sclioolbusing  is  attributed  by 
the  Depaitment  of  Ti'ansportation  to  the  following  causes: 

( 1 )  Population  groM^tli,  05  percent. 

(2)  School  centr..^i55ation,  about  3  percent. 

(3)  Safety  factoi-s,  less  than  1  percent. 

(4)  Desegregation,  less  than  1  percent. 

(5)  Other  factoi-s,  less  than  1  percent. 

I  wish  to  emphasize  that  these  a^e  national  aggregates.  They  do 
not  reflect  the  situation  in  a  specific  school  district. 

Mr.  Zelexko.  Mr,  Chairman,  at  this  point  I  think  Dr.  Horn  should 
l)e  made  aware  of  the  statement  that  Secrctiiy  Kicliardson  made  before 
this  subcommittee  a  few  weeks  ago  that  the  increase*,  in  busing  1070- 
71  to  1071-72  was  appi  .ximately  300,000  pu])ils  nationwide.  How- 
ever the  Depaitment  of  Health,  Education,  and  Welfare  had  no 
nationwide  figures  showing  how  many  of  those  300,000  pupils,  o!it 
of  approximately  10  million  students,  were  actually  being  ti-ansportcd 
for  desegregation  purposes. 

Is  the  Commission  of  CivHl  Rights  able  to  identify  how  much  cur- 
rent busing  is  aHributable  to  desegregation? 

Mr.  HoRx.  Mr.  Zelenko,  I  was  aware  of  Secretary  Richardson's 
statements  and  using  the  figure  of  300,000— the  best  data  we  have  is 
(lata  we  requested  earlier  this  year  from  Secretary  Volpe.  This  esti- 
mate is  their  to])  ex])ei1:s'  estimate  of  the  inci'ease  in  students  bused. 
They  have  given  most  of  the  increase  in  students  bused  as  05  percent 
due  to  ])Opulation  <rn)wth.  and  despite  the  T\  and  radio  and  news 
))aper  coveraiic  on  issues  of  desecration  and  trials  and  traumas  that 
various  districts  are  going  tlimugh  in  America,  when  you  look  at  it  on 
a  national  aggregate  basis,  it  is  a  very  small  proj^oi-tio'n  in  the  Depait- 
ment of  Transpoii:ation  figures,  less  tiiaii  1  ])crcent  isfor  desegreiration. 
00  percent  fall  into  othercategories. 

In  the  Commission,  as  you  know,  we  are  limited  in  terms  of  staff 
and  budget  but  we  are  going  to  have  to  relv  on  the  Department  of 
Transpoi-tation  and  Secretaiy  Volpe  and  his  experts  for  this  data. 
We  ha^  e  no  reason  to  doubt  that  data.  It  is  the  best  that  is  available 
to  us.  But  as  I  suggest  perhaps  the  committee,  if  they  really  want, 
Ave  will  mention  later,  we  have  i)honed  many  school  districts  under 
couit  order  which  have  been  mentioned  by  press  releas(\s  and  we  will 
refer  to  those  statistics  later  and  give  you  the  best  information  we 
have  got. 

We  would  not  point  to  that  as  random  sampling  preci.sely.  We  did 
the  best  we  could,  given  the  t  inie  period. 
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The  members  of  tliis  committee  know  tlmt  a  national  expenditure 
of  $1.7  billion  on  busing  for  all  purposes  is  a  i-elatively  small  fraction 
of  the  total  national  expenditure  on  public  elementally  and  secondary 
education  which  is  $40  billion  annually.  The  cost  of  busing  for  ail 
purposes  represents  about  4  percent  of  the  Nation *s  precollege  public 
educational  costs.  The  annual  cost  increase  attributable  to  more  school- 
busing  for  dese<rregation  in  1971  is  a  very  small  fraction  of  tlie  total 
national  education  outlay.  This  does  not  constitute  a  depletion  of 
educational  resources  that  should  warrant  special  legislative  action 
by  Congress. 

It  is  difficult  to  imagine  greater  benefits  for  our  schools,  our  chil- 
dren and  our  Nation  than  the  spending  of  a  few  million  additional 
dollars  in  1972  to  ox^ntinue  U)  bus  to  desegregate*  our  schools  and  thus 
attempt  to  provide  quality  education  for  some  children  wlio  would 
not  have  such  an  education  otherwise. 

We  recognize  that  in  some  instances  some  local  school  districts 
may  be  faced  with  extraordinary  initial  cost  due  to  purchasing  school - 
buses  to  facilitate  desegregation.  This  initial  ex])enditure  can  put  t 
sevei-e  strain  on  limited  school  funds.  In  those  ca.se,s,  the  Commission 
believes  the  proper  remedy  is  to  make  Federal  funds  available  to  the 
district.  Past  legislntion  has  made  Federal  funds  available  for  this 
purpose,  and  this  seems  the  logical  answer  to  the  initial  burden  of 
acquiring  buses,  rather  than  to  halt  busing  altogether, 

TIME  AXD  DISTAXCE 

The  legislation  also  makes  findings  that  for  the  purpose  of  abolisli- 
ing  dual  school  systems— and  eliminating  the  vestiges  of  the  dual 
school  system— school  districts  have  been  required  to  engage  in  ex- 
tensive transportation  of  students. 

This  finding  misrepresents  the  amount  of  pupil  transportation  actu- 
ally required  to  achieve  desegregation. 

The  Secretary  of  Health,  Education,  and  Welfare  testified  before 
the  Senate^ Select  Committee  on  Equal  Educational  Opportunity  in 
August  1970  that  there  has  been  more  busing  of  students  to  preserve 
segregation  than  to  implement  desegregation  plans.  He  suppoi-ted 
his  statement  with  a  study  done  by  the  Department  which  renorted 
that  in  800  counties  in  tlie  South,  only  seven  were  required  under 
the  desegregation  plan  to  increase  busing;  the  remaining  293  districts 
would  have  had  the  same  or  less  busing.  The  Department's  report 
cited  Sturgis,  ]\Iiss.,  which  bused  black  pupils  98  miles  daily  to 
attend  a  segregated  school.  T^ntil  3  yeai^  ago,  black  students  in  an 
Atlanta  suburb  were  bused  75  miles  to  attend  segregated  schools. 

Indeed,  desegregation  actually  can  cause  laany  children  to  spend 
less  time  on  the  bus.  This  is  because  children  are  no  longer  bused  past 
one  segregated  school  to  get  to  another,  and  hence  the  trip  is  much 
shoHer, 

In  Ge^^rgia  the  number  of  pupils  bused  has  risen  gradually  from 
517,000  in  1967  to  566,000  in  1971,  During  the  same  period  however, 
the  numl>er  of  miles  logged  by  Georgia  buses  has  droppe<'  from  53,- 
997,000  to  51.257,000, 

Other  information  from  HEW  also  suggests  that  schoolhusing  for 
the  purposes  of  desegregation  can  result  in  less,  not  more,  pupil  trans- 
poitatiou.  For  example,  this  year,  busing  to  desegregate  in  Alabama 
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has  rcsulU»(l  in  1  million  fewer  miles  thixn  the  previous  year  under 
segregation. 

Before  the  Chcirloffe-Mecklenhiirg  decision,  pupils  averaged  over 
an  hour  on  the  bus.  When  the  acJ'»«'i'e<ration  plan  was  carried  out.  how- 
ever, bus  trips  were  cut  substantially.  Similaily,  the  Richmond  deci- 
sion would  call  for  averagij  bus  rides  of  about  30  minutes,  which  is 
less  than  the  current  average  in  an  adjacent  district  involved  in  the 
decision. 

Where  pupils  are  being  bused  for  the  first  time,  trips  are  rarely  long. 
The  average  travel  time  repoited  seems  to  be  20  to  30  minutes.  Trips  of 
an  hour  or  more  would  be  out  of  the  ordinary.  A  trip  of  a  half  hour 
or  so  would  not  bring  the  pupil  home  much  later  than  if  he  walked 
from  a  neighborhood  school. 

That  such  bus  trips  are  not  unreasonable  was  recognized  by  the  Su- 
preme Couit  in  its  decision  approvinj^  the  busing  order  in  Charlotte- 
Mecklenburg.  The  Couit  in  formulating  its  test  of  how  much  busing 
is  permissible  said : 

An  objection  to  transportation  of  students  may  hare  validity  when  the  time 
or  distance  of  travel  is  so  great  as  to  either  risk  the  health  of  the  children  or  sig- 
nificantly impinge  on  the  educational  process. 

Moreover,  the  Lambda  study,  '•School  Desegregtition  "With  Minimum 
Busing."  commissioned  by  the  Depaitment  of  Health,  Education,  and 
Welfare,  and  recently  released,  concludes  that  with  a  small  amount 
of  addiJonal  busing  we  can  achieve  practically  complete  desegrega- 
tion This  conclusion  suggests  that  the  threat  of  "massive  schoolbus- 
ing"  is  overrated. 

To  be  sure,  some  districts  have  experienced  sharp  increases  in  bus- 
ing. But  the  national  pattern  is  not  such  as  to  warrant  congressional 
action  of  the  kind  represented  by  H.E.  13916. 

IMPINGEMENT  ON  T^IE  EnUCATIONAL  PROCESS 

The  bill  finds  that  "increases  in  student  transportation  have  caused 
hai-dship  to  the  children  thereby  affected,"  and  "have  impinged  on  the 
educational  process  in  which  they  are  involved." 

The  nationwide  extent  of  schoolbusing  with  43.5  percent  of  the  pub- 
lic school  enrollment  being  bused  to  school,  should  demonstrate  that 
educators  do  not  feel  that  transportation  of  students  causes  hardships 
to  children  or  impinges  on  the  educational  process.  Busing  at  this  level* 
is  primarily  the  result  of  demands  by  parents  that  their  children  be 
transported  to  school  at  public  expense. 

That  a  great  deal  of  busing  can  be  tolerated — and  by  deliberate 
choice  of  the  {>a rents — was  illustrated  by  statistics  on  public  and  pri- 
vate schoolbusing  published  1970  by  South  Today.  The  South  Today 
article  surveyed  pupils  at  10  segregated  private  schools  and  found  that 
the  number  of  pupils  bused  averaged  62  percent  and  that  the  distance 
averaged  17.7  miles  each  way.  By  contrast,  public  schools  in  the  eight 
States  in  which  these  private  schoob  are  located  were  busing  less  than 
half  the  enrollment,  an  average  of  10.1  miles  each  way.  Thus  more 
of  the  private  school  students  were  being  bused,  and  they  were  travel- 
ing an  average  of  7.6  miles  each  way  farther  than  pupils  at  the  public 
schools. 
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To  grasp  the  importance  of  the  sclioolhus  to  American  education, 
one  needs  only  to  imagine  the  national  outcry  that  would  result  if  all 
bus  ser\ice  for  all  purposes  suddenly  were  withdrawn.  Only  when 
busing  is  used  for  desegvegsiiion  pm'poses  is  there  bitter  complaint. 

ACADE3IIC  ACIIIE^'I:ME^'T 

There  are  those  who  when  they  say  education  suffei-s  as  a  result  of 
busing,  mean  that  education  suffei^s  as  a  result  of  school  desegregation. 
There  is  no  evidence  that  academic  achievement  suffers  as  a  result  of 
desegregation. 

On  tlie  contrary,  study  after  study  has  found  that  minority  chil- 
dren often  hicrease  their  achievement  in  integrated  cliissrooms  while 
majority  children  generally  perfonu  as  Tvell,  and  in  some  instances, 
better.  Integration  througfi  busiuir  lias  had  clearly  beneficial  effects 
on  achievement  in  such  diverse  school  districts  as  those  in  Louisville, 
Xew  York  City,  New  Eochelle,  Buffalo,  Rochester,  Syracuse,  River- 
side, Berkeley,  Evanston,  Denver,  and  Hartford. 

Mr.  Chairman,  I  ask  that  a  short  list  of  supportive  studies  for  that 
statement  be  inserted  in  the  hearing  record  at  this  point. 

Chairman  Cellrr.  That  will  be  accepted. 

(Ihe  document  referred  to  follows :) 

.StaUings,  F.  H.,  A  study  of  the  effects  of  inte*'..  iion  on  the  scholastic  achieve- 
ment In  the  LouisvUle  public  schools.  The  Jo'.mal  of  Negro  Education,  2S, 
534,  1»59,  Wrightstone,  J.W„  Forlano,  G..  Fr  mkel,  E.,  licwis,  B.,  Turner,  U.  and 
Bolger,  P,  Evaluation  of  the  Higher  Ho:  .zons  Prugtam  for  llrtderijavilegctl 
ChiUf  on.  Bureau  of  Educational  K?.sf  TvH.  Boarfi  «^  Education  of  the  City  of 
Xew  York,  19i>4.  Walman.  T.G,  Leamin?r  effects  -^f  Integration  in  Xe-Rocheile, 
Integrated  Education,  December,  11)64 — January  -jK»5,  2,  30-31.  Sullivan,  X.V. 
Thp  Berkeley  Unifiel  3ol.jol  District  Harvard  Educational  Review  1068.  3S, 
148-155.  Jacquith,  D.H.  School  Integration  in  Syracuse,  New  York.  Xational 
Conf'^rence  on  E<iua»  Educational  Opportunity  in  America's  Cities,  U.S.  Com- 
missioner on  Civil  Rights.  U.S.  Govenunent  Printing  Office,  1J>67,  Maham,  T. 
The  busing  of  stude  .ts  for  equal  opiwrtunitles.  Journal  of  Negro  Education, 
1968,  37,  201-300.  Integration  in  Evanston,  1967-71;  A  Longitudinal  Evaluation. 
A  summary  of  the  Major  Findih^s ;  Rendder,  Bonnie  Todd  and  Jurs,  Stephen  G., 
"Do  Bused  Negro  Children  Affect  Achievement  of  Non-Negro  Children."  Inte- 
grated Education:  Race  and  fichoolfi,  March,  April  1971.  Rock,  W.C.,  Goldberg, 
H.R.,  Knapp,  T.,  and  Lang,  J.E.  An  Interim  Report  on  a  Fiftemi  Point  Plan  to 
Reduce  Racial  Isolation  and  Provide  ')"ality  Integrated.  Rochester,  New  York : 
Rochester  Public  School,  1968.  Bank  H.  and  DiPasquale.  M.E.  A  fitudu  of  the 
Edneat  mal  Effectiveness  of  Integration:  Buffalo.  Xew  York,  Buffalo  Public 
Schools,  1960.  Quality  Compensatory  Education  and  Quality  Integrated  Educa- 
tion: A  rei)ort  of  a  three  -ear  longitndimnl  stiidy  in  the  City  School  District  of 
Rr>che»ter,  N.Y.  1967-70,  li  ^^hester  Public  Schools.  1971. 

Mr.  McCr>OOT.  Mr.  Chairman,  may  I  make  an  inquiry  at  this  point? 
I  think  the  Coleman  report,  and  Ocher  studies  have  demonstrated — 
and  T  think  this  is  the  real  basis  for  the  emotional  intait^st  in  this  sub- 
ject— that  where  you  bus  students  from  a  suburban  area  where  the 
schools  nrovide  a  )d  education  into  the  inner  city  where  schools 
are  infe.  ior,  there  is  a  reduction  in  achievement  on  the  pait  of  these 
children.  If  you  bus  children  from  the  inner  city  to  t<he  suburban 
school,  there  is  a  substantial  increase  in  achievement;  the  de>crease  in 
achievement  in  the  reverse  situation  is  not  as  great  but  there  is  some 
redncti  *n. 

Is  not  that  connect?  Are  you  aware  of  that? 
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Mr,  IToKx.  Conirrossman  -Cloiy,  let  mo  s;iy,  Xo,  1,  T  am  not  famil- 
iar with  that  pai-ticnlar  fiudi  i^  of  Dr.  Coleman,  I  am  aware  and  you 
are  certainly  correct  that  tliere  is  ^mat  concern  alK>iit  the  busing  from 
the  subur]>s  into  inferior  inner  city  schools. 

Mr.  MrCrx)RY.  I  tliink  that  is  our  big  pmblein.  I  do  not  think  that 
tlie  resi«?tance  to  busing  for  racial  purposes  is  as  great  in  situations 
wliere  l)lack  inner  city  students  are  l)used  into  white  suburban  schools 
as  tliere  is  when  white  suburban  children  are  sent  into  a  black  glietto 
to  be  integrated  into  an  overwhelmingly  black  school. 

Mr.  HoRx.  My  understanding,  however,  is  that  in  those  cities  where 
tlipy  have  had  cross  l)using  such  as  in  Richmond,  Va.  and  I  think 
Vice  Mjiyor  Marsh  testified  to  that  recently,  that  the  fact  is  that  it  is 
a  transitory  i)lienonienon  bex*ause  all  of  a'  sudden  when  some  of  the 
white  children  from  the  suburbs  do  get  bused  to  inferior  schools,  there 
is  a  substantial  diange  in  the  amount  of  money,  funds,  facilities,  qual- 
ity of  teacher  and  eveiT  other  thing  that  makes  for  a  succ-essful  .school 
going  in  the  direction  of  these  inner  city  schools. 

I  know  you  would  airrec  with  me  because  ;^ou  and  I  have  t-ilked 
about  it,  that  it  is  trasric  that  there  be  any  inferior  schools  in  Am  a, 
in  an  inner  city,  suburbs  or  niral  America. 

Our  prol)lem  is  not  only  to  direct  sufficient  funds  at  the  National  and 
State  level,  and  you  are  well  aware  of  the  recent  cases  in  California 
r.nd  Michigan  that  would  improve  the  abilitv  of  one  district  to  have 
quality  schools  in  relation  to  another  and  simplv  not  be  dependent 
upon  the  tax  base  of  that  district,  but  I  think  it'is  a  national  crisis, 
not  simplv  for  the  black  children  and  brown  children  but  for  poor 
white  children  that  are  trapped  in  inner  cities  as  industry  and  offices 
have  fled  to  the  suburbs,  taking  the  tax  base  with  them,  that  has  en- 
abled the  central  city  to  support  those  scliool  systems. 

The  Commission'has  had  hearings  in  the  last  3  years  in  St.  Louis, 
Baltimore,  and  Washington,  D,C.  on  suburban  access  and  h  *using 
desegregation  and  everywhere  you  look,  when  you  examine  the  tax 
figures,  this  is  the  problem  that  confronts  the  American  central  citv. 

>rr,  McCiX)Rr.  Would  it  be  your  general  observation  then  that  aiiy 
academic  disadvantage  to  the  suburban  child  who  is  being  buhcd  into 
the  inner  city  is  a  temporary  disadvantage  which  would  be  rapidly 
overcome? 

Mr.  Horn,  T  think,  as  T  said,  T  am  not  ftiMiiliar  with  that  statement 
of  ^fr.  ColemanV  so,  until  T  see  it,  I  would  not  want  to  agree  with  it 
at  this  point.  I  w^ould  like  to  see  his  data.  But  my  argiunent  would  l>e 
Hiat  even  if  there  was  a  disadvantage,  it  is  temporary  and  that  T  think 
it  niavbe  shows  us  somerhing  that,  if  the  white  leadership  in  the 
subuH>s  and  in  the  inner  city  have  some  of  their  children  in  those 
schools,  tho-^G  schools  are  not  going  to  be  inferior  too  long  and  maybe 
what  ip  needed  in  thevSe  cities,  my  children  happen  to  go  to  integrated 
public  scho<>ls,  one  lurior  hi^rlu  my  daughter  went  to  a  school  which 
was  two-thirds  black  and  T  know  your  children  have  gone  into  inte- 
grated schools— the  high  school  she  goes  to  in  Long  Beach  is  50  per- 
cent minority. 

T  have  seen  no  decline  in  nchievement.  f  do  not,  doubt  that  the  tran- 
sition problem  is  difficult,  T  think  it  is  more  one  of  attitude  and  chanire. 
TeenaL^ers,  as  you  and  T  know,  are  difficult  at  that  area  anywhere, 
wliother  they  are  all  black  or  all  white,  and  the  hubbub  that  "parents 
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make  of  this  puts  pressure  on  children  and  if  we  would  let  children 
solve  some  of  these  pmblems,  it  would  be  over  faster. 

Mr.  McClory.  It  is  more  of  a  parental  adjustment. 

Mr.  HoRX.  It  certainly  is. 

Mr.  McClory.  Thank  you. 

Mr.  IIoux.  Moreovei*.  the  ev  idence  suggests  that  students  in  inte- 
grated schools  are  more  likely  to  finish  elementary  and  high  school  and 
to  attend  and  finish  college.  A  lower  dropout  rate  appeai-s  to  accom- 
pany school  integration. 

>Sb,  far  from  damagmir  or  *4inpinging '  on  the  educational  process, 
busing  clearly  has  permitted  many  school  districts  to  offer  all  their 
children  demonstrable,  positive  gains,  both  academic  and  attitudinuL 

COURTS  HAVE  NOT  GOXE  lt)0  F.VU 

The  Congress  is  asked  to  find  in  H.R.  13916  that  school  districts 
have  been  required  to  transpoit  students  "often  in  excess  of  that  neces- 
sary to  accomplish  desegregation"  and  that  districts  "will  be  requ^^^ed 
to  implement  de^segregation  plans  that  impose  a  gi-eater  obligation  than 
re(iuired  by  the  14tlx  amendment." 

The  only  evidence,  offered  to  date  in  support  of  these  findings  is  a 
press  release  from  the  Departijent  of  Justice,  which  purports  to  list 
157  school  districts  which  could  be  affected  b^'  the  proi)o<5ec.  legislation 
out  of  the  Nation's  total  of  18,000  school  districts. 

The  Justice  Department  press  releiise  includes  a  list  supplied  by 
HEAV  of  20  school  districts  which  are  described  as  districts  where  de- 
segregation plans  have  i-esulted  in  **racial  balance.''  The  press  release 
then  states  that  section  202  of  Lhe  President's  proposed  Equal  Educa- 
tional Oportunities  Act  of  1072— H.R.  l-'JOlo— would  attempt  to  legis- 
late that  the  failure  of  a  school  district  to  achieve  a  racial  oalance  in 
tht  tudent  population  of  each  of  its  schools  wouli  not  constitute  a 
denial  of  the  equal  protection  of  the  laws.  The  juxtaposition  of  the 
HEAV  list  with  this  provision  of  the  President  s  propos(d  legislation 
is  clearly  hitended  to  imply  that  the  20  districts  on  tlie  list  represent 
examples  of  the  couits  imposing  racial  balance  plans  on  unwilling 
school  districts. 

We  examined  these  districts  closely.  This  is  what  we  discovered. 

Mr.  Chairman,  the  impression  conveyed  by  the  pixiss  release  that 
thes(»  scliool  districts  represent  ones  in  which  the  Federal  courts  have 
arbitrarily  imposed  racial  balance  plans  is  grossly  misleading.  In 
many  instances  the  district  desegregation  plan  was  adopted  vohin- 
tarllv  without  any  litigation  at  all.  In  many  districts  litigation  was 
involved  in  desegregating  tlie  schools,  usually,  however,  tht3  districts 
themselves  proposed  the  plan  which  was  adopted  ^^y  the  court. 

In  addition,  the  examples  on  the  list  often  ao  not  iv;>tx»S(»Jit  desegi'e- 
gation  plans  which  have  resulted  in  racial  balan^^e.  And,  even  in  those 
cases  WMiere  racial  balance  has  in  fact  resulted,  most  of  these  instances 
are  due  either  t/)  the  voluntary  decision  of  the  school  board  or  to  the 
various  physical,  geographic,  and  demographic  characteristics  of  the 
school  district  which  have  natmully  lent  themselves  to  Ihe  achieve- 
ment of  racial  balance  when  boundarie^s  or  routings  were  develoi)ed 
on  a  nondiscriminatory  basis.  We  found  that  many  of  I'lese  school 
districts  had  dei5egre^:attd  their  schools  b**  operating  only  one  high 
school,  one  junior  high,  and  only  two  or  th   o  elementaxy  schools. 
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Since  there  are  only  20  school  districts  noted  by  the  Department 
of  Justice  pre.^^  release.  I  t)iink  it  would  be  well  worth  the  time  to 
consider  each  one  briefly. 

There  are  three  Alabama  districts  listed:  Auburn  Citv,  Bullock 
County,  and  l^nett  City.  Aubum  City  is  located  in  I.ee  Oountv  and 
has  a  student  population  of  only  some  5,000  to  6,000  students,  20  to  25 
percent  of  whom  are  bla^k.  Vno  Aubum  Citv  School  District  was  a 
defendant  to  a  statewide  desegregation  suit  brought  hy  the  Depart- 
ment of  Justice  and  adopted  a  plan  which,  according  to  llFJW  records, 
ended  the  dual  scliool  system  in  1970.  Admittedly  the  desegi-egation  of 
the  Auburn  schools  lias  res^ilted  in  racial  balaiice.  Elach  school  has  a 
student  population  which  is  20  to  25  percent  black.  But  this  has  not 
been  the  re<>ult  of  the  wild  decide  of  a  rabid  Federal  judge. 
^  :Mr.  Chairman.  Aubum  has  racially  balanced  schools  because  there 
IS  a  smgle  high  school  serving  all  students  in  grade  10  to  12,  a  sinirle 
junior  high  sennng  grades  7  to  9,  a  single  sixth  grade  school,  a  single 
fourth  and  fifth  grade  school,  and  only  three  elementary  schools  for 
first  through  third-grade  children. 

Bullock  County,  the  next  Alabama  district  on  the  list,  is  a  rural 
school  district  wliich,  because  of  the  growth  of  private  segreirated 
academies  now  has  a  public  school  population  of  onlv  some  3,000  stu- 
dents, 80  to  90  percent  of  whom  are  black.  In  this  district  also  racial 
balance  results  from  the  simnle  fact  that  there  is  only  one  high  school, 
two  junior  high  schools,  and  four  elementary  schools.  Racial  balance, 
of  course,  also  results  from  the  fact  that  80  to  90  percent  of  the  students 
are  of  the  same  race. 

Transportation  of  .students  is  not  an  issue  in  Bullock  County  since 
m  this  niral  area  the  great  majority  of  students  have  always  been 
bused. 

The  third  Alabama  district  listed  in  the  Justice  Department  press 
release  i.s  Lnnett  City.  Lanett  has  roughly  3,000  students.  About  30 
percent  of  these  students  are  black,  and  about  30  percent  of  the  students 
in  each  of  the  district's  schools  are  black.  But  here  oncaagain  racial  bal- 
ance results  because  Lanett  now  has  only  one  elementary  school  for 
grades  1  to  5.  one  school  for  all  the  district's  sixth  graders,  one  junior 
high  for  seventh-  and  eighth-grade  students,  and  one  senior  high 
school.  Lanett  provided  no  transportation  for  its  students  before 
desegregation  and  it  provides  none  now. 

In  Florida  the  Justice  De^^artment  lists  only  Tampa.  This  is  more 
accurately  the  Hillsborough  County  school  district  which  includes 
both  Tampa  and  the  surrounding  coiintv.  The  district  has  a  school 
population  of  101,298  stiubnts  of  whom  19.5  percent  are  black.  Full 
desegregation  of  the  schools  was  accomplished  in  1971  when  the  Fed- 
eral district  court  after  the  Swann  decision  ordered  the  school  district 
to  come  up  with  un  effective  desegregation  plan.  The  school  board  pro- 
posed, under  the  court  order,  a  i)lan  which  was  accepted  by  the  court 
which  made  use  of  clustering  and  rezoning.  Tliis  school  board  proposed 
plan  achieved  racial  balance  in  the  the  schools  which  necessitated  some 
mci^ease  in  student  transportation. 

In  Georjoria  the  pre^  release  lists  six  school  districts  as  ones  where 
desegregation  plans  have  resulted  in  racial  balance;  Augusta,  Chat- 
tooga County,  Clarke  County,  Floyd  County,  Muscogee  County  and 
Savannnh.  In  August: ,  or  Richmond  County,  there  is  not  even  a  court- 
ordered  plan  in  .ffed  for  all  schools.  A  tHree-stage  plan  for  the  de- 
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50iri'e<raf  ion  of  the  city's  ( ^  »nicnt:irv  schools  lias  had  the  first  two  stajros 
put  into  cflVct  this  wintoi.  The  th'iid  staire,  however,  will  not  ^o  iiito 
elFect  until  the  be^riiniin<:^  of  the  next  school  year.  A  descfrregation 
plan  for  the  secondary  schools  has,  as  of  now,  not  even  been  presented 
to  the  Court  for  its  consideration. 

In  Chattooga  County,  HEW  s  own  records  list  the  school  district 
as  havinjr  completely  eliminated  the  dual  school  system  and  fully 
complied  with  tlie  1I)()4  Civil  Righls  Act  prior  to  1968,  In  fact,  the  dis- 
trict has  been  voluntarily  de^segregated  since  196o,  Approximately  12 
j)crcent  of  the  district's  41,000  students  are  black.  There  is  nacial  balance 
in  grades  9-12  because  there  is  only  one  high  school.  In  some  of  the 
districts  six  other  schools  there  is  no;,  racial  balance — one  school  for 
glades  l-§  is  predominantly  white  and  another  serving  the  same 
grades  has  kbout  2(>  percent  black  student.^. 

Clarke  County,  which  includes  Athens,  Ga.,  does  have  a  desegrega- 
tion plan  which  results  in  racial  balance.  It  has  this  plan  because  the 
school  board  wanted  it  Clarke  County  was  not  sued  in  Federal  court 
to  desegregate  its  schools.  It  voluntarily  adopted  a  plan  for  racial 
balance  because  the  school  board  wuv^^ito  desegregate  once  and  for 
all,  and  because  it  I>elieved  that  it  was  only  fair  to  equally  distribute 
the  slight  inconveniences  of  additional  student  transportation  among 
all  resic'ents  of  the  county. 

In  fact,  the  onl>  litigation  in  this  school  district  was  a  suit  brought 
by  wi  'fe  parents  seeking  to  halt  the  school  board  plan.  This  suit 
eveiituaJly  resulted  in  the  Supreme  Court  s  decision  in  McDaniel  v. 
/Irf/reyi  a  companion  case  to  Siront}.  By  placing  the  Clarke  ConrH- 
.]^chool  District  on  this  list  and  releasing  it  to  the  press  in  the  co  i:,;xl' 
in  which  it  was  placed,  tlie  Justice  Department  has  undercut  the  cjforts 
of  a  forward  looking  and  responsible  school  board. 

The  Department  of  Health,  Education  and  Welfare  has  considered 
Floyd  County,  Ga.»  totally  desegregated  ^ince  1067  when  the  county 
submitted  a  satisfactory  voluntary  plan.  The  school  district  has  some 
]0;^00  students,  of  wi'iom  about' 6  percent  are  black.  Each  of  the 
district  s  16  schools  dra»\S  its  students  from  geographical  attendaiv^e 
zones.  This  desegiegation  plan  has  not  resulted  in  racial  balance.  One 
school  has  no  black  children.  The  proi>ortion  of  black  students  on  the 
district  s  other  schools  ranges  from  about  2  percent  to  al}out  14  percent. 

The  Muscogee  County  School  District  includes  the  citv  of  Columbus, 
iia.  The  desegregation  plan  in  this  disti'ict  was  the  result  of  a  court 
order  in  a  private  suit  brought  by  black  parents.  The  plan,  at  least  on 
paper,  does  achieve  racial  balance  through  a  system  of  dual  zones  and 
busing  of  those  .«;tU(ients  who  live  outside  of  the  zones.  The  school 
board,  itself,  drew  up  this  plan,  however,  and  proposed  racial  balance 
as  its  response  to  the  court's  order  that  it  come  up  with  an  effective 
desegregation  plan. 

In  Savannah,  the  school  board  itself  sou^Tht  to  have  the  city  s  de- 
segi*egation  plan  modified  following  the  Swanr.  decision.  The  private 
phcintiffs  in  the  case  argued  that  the  plan  .-.iiould  achieve  a  60--^0  ratio 
in  each  school.  Although  the  school  board  plan  corner  close  to  this  ratio 
in  many  cas(»s,  the  plan  in  no  sense  -ould  Ik»  said  to  result  in  racial 
balance.  For  example,  there  is  at  least  one  school  which  still  has  an 
entirely  black  student  body. 


1594 


In  Louisiana,  tlu*  Dopjutmont  of  Justice  pix»ss  roloaso  listed  the 
Jefferson  Parisli  Sriiool  District,  This  district  has  a  total  enrollment  of 
()4/203,  of  which  'Zl  percent  is  black.  Jefferson  Parish  is  operatin^r 
under  a  court  ordered  deseprefration  plan.  Approximate  nicial  balance 
has  been  to  a  large  extent  achieved  under  the  plan  within  ranges  per- 
jnitted  by  the  couit  for  each  side  of -he  Mi&sissippi  River.  Tliis  has 
been  accomplished  by  merely  adjustin*^  contiguous  gex)graphical  at- 
tendance zones.  The  parish  has  always  biised  a  majority  of  its  students. 
The  court  order  has  only  required  additional  busing  for  about  3.000 
black  students  who  formerly  attended  all  black  schools  in  isolated 
black  neighborhoods. 

In  Michigan  the  Justice  Department  lists  the  Pontiac  School  Dis- 
trict. Pontiac  has  some  23,000  students  of  whom  37  percent  are  black. 
The  school  system  operates  27  elementary  schools,  six  junior  high 
schools,  and  two  high  schools.  It  is  incorit»ct  to  list  Pontiac  as"  a 
school  district  where  a  desegregation  plan  has  resulted  in  a  racial 
balance.  Pontiac's  elementary'  and  junior  high  schools  have  been  de- 
segregated by  a  court,  order  which  clusters  schools  and  has  i*esulted  in 
the  transportation  of  son^e  0.000  more  students  tlian  the  previous 
year.  Under  the  terms  of  the  court  order,  however,  the  percentage  of 
black  students  in  these  schools  may  vary  from  between  20  and  40  per- 
cent of  the  sr'hools  total  enrollment.  ^^loreover.  th.^  districts  senior 
high  schools  are  not  covered  by  tlie  conil  order  since  they  were  volun- 
tarily desegregated  a  year  before  the  order  was  issued. 

The  Justice  Depaiiment  press  release  lists  three  school  districts  in 
\orth  Carolina:  rharlotte->recklenbnrg:  Salisbtny  City:  and  Win- 
ston-Salem, Charlott«-:Mecklenburg  is,  of  coui-se,  the  school  district 
involved  in  the  Siramt  decision.  It  is  strange  indeed  that  the  Justice 
Depaitment  should  place  this  district  on  its  list  of  desegregation  plans 
which  have  resulted  in  racial  balance*.  Chief  Justice  Burger  specifically 
stated  for  the  court  in  Swann  that ; 

If  we  wore  to  read  the  holdinff  of  the  district  court  to  require,  as  a  matter 
of  substantive  constitutional  rights,  any  particular  degree  of  racial  balance  or 
mixing,  that  approach  would  be  disapproved  and  we  would  be  oblijijed  to  reverse. 

The  Supreme  Court  also  si>ecifically  stated  that  racial  balance  had 
not  m  fact  been  achieved.  The  Court,  not  the  Department  of  Justice, 
IS  correct.  For  example,  in  the  District's  elemcntarv  schools  student 
bodies  range  from  9  percent  to  38  [percent  black. 

The  Salisbury  City  School  District,  HEW  reports,  was  voluntaiilv 
desegregated  under  an  HEW  plan.  The  school  district  has  3.800  stu*^- 
dents,  of  whom  about  34  percent  are  black,  Salisbury  operates  only 
seven  schools:  one  special  education  center,  four  elementary  schools 
for  grades  1  through  6;  one  junior  high  for  grades  7  throu/i  0  and 
one  high  school  for  grades  10-12.  The  four  elementary  schools  are 
racially  balanced  under  the  school  district's  volu  .taiy  plan. 

Winston-Salem  is  the  final  North  Carolina  school  district  on  the 
Justice  Department's  list.  The  Winston-Salem  schools  ha\c  been 
deso.i.regat<»d  as  the  result  of  a  private  suit  begun  \n  1968.  Following 
the  f^wam  decision  the  district  court  ordered  that  the  desegregation 
plan  l)e  updated  to  conform  with  that  decision.  Racial  balance  has 
not  resulted,  however.  The  percentage  of  black  students  in  the  district's 
schools  ranges  from  a  high  of  41  percent  black  to  a  low  of  18.fi  percent 
black. 
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In  South  Carolina  the  Justice  Department  press  release  listed  five 
school  districts:  Allendale  County;  Florence  So,  2;  Greenville.  Grc»en- 
wood  No.  and  Newberry  County.  In  the  Allendale  County  ydiool 
District  currently  has  an  enrollment  of  2,508.  Of  this  total  80  iKjrcent 
of  the  students  are  black.  The  county  has  one  higli  school,  two  junior 
high  schools,  and  four  elementary  schools.  Since  1J)70  the  Allendale 
schools  have  been  desegregated  by  court  order.  The  suit  which  resulted 
in  that  couit  order  was  brought  bv  the  Depaitment  of  Justice,  itself, 
tuider  title  IV  of  the  1064  Cinl  Kights  Act.  Students  have  alwavs  been 
himid  from  their  homes  in  outlying  areas  to  consolidated  schools.  In 
the  i>ast,  however,  they  were  bused  past  each  other  to  segregated 
schools-. 

IIVAY  records  show  that  the  Floreiice  County  School  District  No.  2 
was  also  desegregated  by  a  suit  brought  by  the^^Department  of  Jiustice 
mider  title  l\\  Once  again  a  poor,  rural  district  with  a  veiy  small 
nunibor  of  students  has  fjeen  placed  on  the  Depai-tment  s  list.  P^lorencc 
Xo.  2  has  a  total  of  only  1  Jal*  students,  of  whom  51  percent  are  white 
and  49  percent  arc  black.  The  district  has  one  high  school,  one  middle 
school,  and  two  elementary  school.^. 

In  Greenville.  S.(,'.,  the  schools  were  desegregated  by  cou't  order  in 
a  suit  brought  by  private  plaintitfs.  Twenty-one  percent  of  tlie  dis- 
tricts 50.500  students  are  black.  The  district*  has  always  had  substan- 
tial busing.  The  Greenville  School  District  tries  to  maint.ain  racial 
balance  in  its  schools.  Kacial  balance  lias  not  l)een  acliieved  in  all 
schools,  however.  Two  elementary^  schools  have  student  lx)dies  wliicli 
are  percent  black  and  one  rurai  mountainous  area  of  the  <»ounty  has 
predominantly  white  schools. 

Greenwood  ^School  District  50  desegregated  its  schools  bwoluntarily 
working  out  its  own  desegregation  plan.  The  district  has  been  con- 
sidered fully  desegregated  by  HFAV  since  1070.  Greenwood  No.  50  has 
some  10.000  students  who  attend  17  diilerent  schools.  Thirty-seven  i>er- 
cent  of  all  the  district's  students  are  black.  The  Greenwooc\  desegrega- 
tion plan  has  not  re^ultetl  in  racial  balance.  Two  of  the  •^^istrict'S  nine 
elementary  schools  have  a  50-pcrcent  black  enrollment.  In  the  remain- 
ing 15  schools  blacks  make  up  between  31  and  47  percent  of  each 
scliool's  total  student  body. 

The  Xewbcrry  County  School  District  was  fully  d(«egi*egated  by 
1070  as  a  result  ^  a  private  suit.  Forty-six  percent  of  the  district's 
6,574  students  are  black.  Newberry  County  does  not  have  racial  balance 
in  its  schools.  The  district  oi>crates  17  schools  in  which  the  percentage 
of  black  students  ranges  between  a  low  of  20.7  percent  to  a  high  of 
64.2  percent. 

I  nave  discussed  i^ch  of  the  school  districts  on  the  list<  of  the  Depart- 
ment of  Justice  of  purported  "district*?  where  desegregation  plans  nave 
resulted  in  racial  balance"  indi\  idually  and  at  some  length.  The  conclu- 
sion is  unavoidable  that  many  of  these  dis<  icts  are  riot  racially  bal- 
anced and  that  the  appropriate  Federal  court  has  never  ordered'  them 
to  l)e.  so. 

Of  the  20  districts  listed  by  Department  of  Justice  as  having 
desegregJition  plans,  only  11  ha^  racial  balance  in  school  enrollment. 
Of  the  11  districts  actually  having  plans  which  resulted  in  some  form 
of  racial  balance  which  we  would  define  as  maintenance  of  racial 
proportion  in  the  enrollment  of  each  school  whiclj  varies  only  sliglith 
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from  racial  proportion  in  the  district  total  enrollment,  six  of  those 
11  plans  resulted  in  racial  balance  because  geographically,  physically 
or  demographically  they  limited  themselves  to  racial  balance  when 
routings  were  developed  on  nondiscrimiratory  bases. 

I  mentioned  the  fact  when  you  only  liav3  one  high  school  you  obvi- 
ously get  racial  balance  in  the  district.  In  sumniai-}-  only  20  of  the 
districts  listed  as  having  desegregation  plans  have  had  to  increase 
busing  in  order  to  implement  the  plan.  The  Commission  on  Civil  Rights 
believes  that  six  districts  nationwide  out  of  18,00()  school  districts  is 
not  a  sufficiently  compelling  number  as  to  require  the  Congress  to 
enact  Student  Transportation  Moratorium  Act  of  1972  and  so-called 
Equal  Educational  Opix)rtunity  Act  of  1J)72. 

T  think  the  conclusion  is  unavoidable  that  many  of  these  districts 
wei-e  not  racially  balanced  and  appropriate  Federal  court  has  never 
ordered  them  to  be  so. 

Mr.  Chairman,  this  subcommittee  and  the  Congress  are  being  asked 
to  consider  the  Student  Transportation  Moratorhim  Act  of  1972  be- 
cause the  administration  has  also  submitted  H.R.  13915  which  seeks 
to  establish  pi»Tmanent  standards  concerning  school  dcsegix»gation.  It 
is  i-elevant  for  this  subcommittee  to  examine  what  it  is  that  Congress 
is  being  asked  to  consider  that  requires  you  to  take  such  drastic  and 
extreme  action  as  to  declare  a  moratorium  on  the  enforcement  of  con- 
stitutional rights. 

H.R.  13915,  the  so-called  Equal  Educational  Opoprtnnities  Act 
of  1972  attempts  to  limit  the  constitutional  standard  by  which  tlie 
illegality  of  school  segregation  ought  to  be  judged.  It  <loes  this  I)y 
recogni/.ing  only  an  obligation  to  eliminate  segregation  compelled  In 
State  law  or  achieved  purposely  by  school  authorities.  It  excuses 
scnool  .Si'gi-egation  resulting  from  ot!ier  forms  of  State  action  which 
liave  segregated  persons  on  the  basis  of  race.  <^olor  or  national  origin- 
segregation  which  courts  previously  liav^  declared  violates  the  equal 
protection  clause  of  the  14tli  amendment. 

The  racial  cnaracter  of  neighborhoods  has  not  been  accidental.  Tlie 
evidence  sliows  substantial  Federal.  St^ite,  and  local  government  in- 
volvement in  residential  segregation.  Thus,  school  attendance  zones 
based  solely  on  one  s  residence  in  a  particular  neigliborhoo<l  are  often 
in  fact  discriminatory  and  are  not  neutral  device^  for  complying  with 
the  requirements  of  the  14th  aniendmcnt.  This  proposition  was  suc- 
cinctly stated  by  the  fourth  circuit  in  Brewer  v.  iSchool  Board  of 
Korfo!l\  Virg'tnta, 

ssignment  of  pupils  to  neighl)or!iood  schools  is  a  sound  concept, 
but  it  cannot  l)e  approved  if  residence  in  a  neighborhood  is  denied  to 
Xegro  pupils  sole!  on  the  ground  of  color."' 397  F.  2d  37,  92  4th 
Circuit  1968. 

Neighborhoods  may  well  be  a  convenient  basis  for  pupil  assign- 
ment to  schools  but  they  are  just,  that  and  no  more.  They  are  not 
of  such  supremacy  as  to  override  fimdamental  constitutional  rights. 
As  Chief  Justice  Buiger  noted  in  i\\o.f<wam)  v.  Ch/jrlotte-MerkUvbvrg 
opinion,  "Desegregiition  j)lans  cannot  he  limited  to  the  walkin  school" 

By  placing  undue  reliance  on  neighlK)rhood  assignment  plans,  the 
nroimseci  legishtion  seriously  l)revents  couits  from  develo,nug  school 
pairing  nlans,  grade  clustering,  and  sin.ilar  rearrangements  which 
would  achieve  desegregation  without  substantial  busing. 
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By  limiting  explicitly  what  may  be  done  so  remedy  denials  of  equal 
pi-ot'ectioii  of  tlie  laws  in  education,  the  proposed  legislation  would 
whittle  away  the  scope  of  protection  presently  afforded  by  the  14th 
amendment.  ILK.  131)15 expressly  limits- 
Increased    pupil    transportation    necessary   to  accomplish 
desegregation: 

Desegregation  plans  which  ignore  school  district  boundary 
lines; 

Desegregation  phins  which  call  for  pupil  assignment  on  a  basis 
other  than  assignment  to  a  neighborhood  school ;  and 

The  allirmative  obligation  to  remedy  racial  isolation  in  our 
schools. 

l  lie  legislation  that  Congress  is  being  asked  to  consider  during  the 
moratorium  period  proposed  in  H.R.  i3916  is  of  such  dubious  con- 
stitutional validity  and  so  unwise  a  matter  of  public  policy  as  to 
warrant  your  rejection  of  H.R.  loOKJ.  It  hardly  makes  commonsense 
to  enact  legislation  stopping  all  progress  in  school  desegregation  in 
order  to  consider  another  measure  which  does  not  do  credit  to  the 
better  instincts  then  and  long-run  interests  of  our  people.  ^ 

CONCLfSION 

ifr.  Chairman,  I  wish  to  recapitulate  briefly*  H.R.  13916  purports 
to  be  based  on  findings  of  fjJct  which  allegedly  demonstrate  the  neees- 
sity  for  congressional  action — action  which  would  override  the  pro- 
tection of  constitutional  rights.  There  are  seven  statements  of  finduigs 
made  in  H.R  i:5i)l().  Essentially  the  findings  state  that  school  districts 
have  been  required  to  engage  in  excessive  student  tninsportation  to 
desegregate  and  that  this  is  costly,  time  consuming,  and  harmful  to 
i  hihhen  and  the  exlucational  process.  There  is  no  evidence  to  support 
those  findings  as  facts.  On  the  contrary,  there  is  a  ^at  deal  of  evi- 
dence \yhicli  not  only  disputes  tl»ese  purpoited  findmgs  of  facts,  but 
discredit's  them  as  well.  Xor  is  there  an3*  evidence  based  on  an  analysis 
of  school  desegiegation  cases,  which  suggests  that  any  school  district 
has  been  required  to  sustain  *'a  greater  obligation  than  required  by 
the  14th  amendment.'' 

Congicss  should  legislate  on  the  basis  of  real,  not  purported  facts. 
The  r.S.  Commission  ')n  Civil  Rights  believes  tliat  it  would  be  a  seri- 
ous mistake  for  Congress  to  incorporate  in  the  Nation's  body  of  law 
legishition  based  on  svich  erroneous  "findings." 

H.R.  13916  and  iis  supplementar)'  measure,  H.R.  13015,  have  been 
criticized  by  virtually  every  civil  rights  organization  as  well  as  by 
leading  groups  of  educators  such  as  the  National  Education  Associa- 
tion iH'cause  of  the  dannige  it  does  to  the  desegregation  and  the  edu- 
cational process  everywhere.  These  bills  and  their  questionable  con- 
stitutional validity  have  niso  been  criticized  by  the  vast  majority  of 
legal  scholars  who  have  commented  on  their  merits. 

The  legislation,  if  enacted,  would  erode  the  present  level  of  deseg- 
regati(.ii  we  have  achieved  in  the  United  Stt»*'cs. 

The  disestablishment  of  the  dual  school  systcM  in  the  South  would 
l)e  slowed  because  of  strict  limitations  on  remedy  with  an  eventual 
slideback  to  separate,  but  in  reality,  unequal,  segregated  schooling  a 
very  real  po.ssibility.  Racial  segregation  In  Northcni  and  Western 


H0.44n— 72— t)t.  3  21 


States  would  contiinu.'  to  Ih'  unrcMnedied,  regardless  of  whether  de  jure 
segregation  has  heeii  found  court,  simply  l>ecause  the  restrictions 
on  busing  and  the  preservation  of  the  neighborhood  school  would 
make  desegregation  virtually  impossible. 

Tliosc*  provisions  of  the  legishif  ion  which  cut  back  on  constitutional 
rights  or  which  are  doubtful  exercises  of  tlie  constitutional  authority 
of  Congress  to  legislate  would  force  an  unfortunate  confrontation 
with  th(»  Federal  judiciary. 

This  situation  we  believe  lx?nefits  no  one. 

The  Commission  believes  that  it  would  be  a  bcrious  mistake  for 
Congress  to  enact  le^^islation  which  accepts  the  inevitability  of  school 
segregation,  with  its  demonstrated  denial  of  equal  educational 
oppoitunity. 

The  passage  of  this  legislation  and  any  of  the  other  measures  which 
deal  in  any  way  or  another  with  the  suoject  of  scliool  desegregation, 
busing  and  student  assignment  policies  will  represent  the  first  retro- 
gressive legislative  action  in  the  field  of  civil  rights  by  the  Congi'ess 
in  this  generation.  From  reconstruction  until  1957  no  general  action 
was  taken  by  the  Congress  to  require  the  implementation  of  the  14tli 
amendment.  Only  in  1957,  during  the  Eisenhower-Nixon  administra- 
tion, just  15  short  years  ago,  did  the  Congress  decide  to  move  toward 
enacting  measures  to  gi  ant  full,  first-class  citizenj?hip  to  all  the  citizens 
of  the  Nation  regardless  of  their  race,  color,  religion,  or  national 
origin. 

This  Commission  along  with  ihe  millions  of  Americans  who  have 
for  the  past  decade  and  a  half  applauded  the  various  civil  rights  acts 
overwhelmingly  approved  by  a  majority  of  both  parties  Congress 
now  have  jiust  cause  to  {qhl  that  if  this  and  otlier  similar  legislation  is 
passed,  it  will  portend  a  new  and  fat^iul  future  for  our  Nation.  If 
this  legislation  IS  successful  in  getting  th'-ough  this  Congress,  there  is 
no  reason  to  believe  that  attack  wull  rot  shortly  come  along  on  the  laws 
now  applied  to  remedjr  discriirmation  in  employment,  housing,  public 
accommodations,  and  indeed  any  other  field  in  which  discrimination 
and  segregation  had  in  tlie  past  been  widely  practiced. 

None  of  us  should  react  precipitously  to  repeal  the  progressive  di- 
rection in  which  the  Congress  and  tins  committee,  the  chairman  in 
particular,  the  courts  and  each  President  has  been  moving  for  over 
thit>e  decades.  I'.iere  have  been  many  times  during  th?s  period  w^ien 
strident  voices  were  raised  against  the  implementation  of  the  decisions 
of  the  courts  and  the  laws  of  the  Nation  in  the  field  of  civil  rights 
A  few  have  always  stood  in  the  doorways  of  schools,  restaurants,  and 

S laces  of  emjployment  and  public  accommodation  to  defy  those 
ecisions  and  laws.  Presidents  and  Congress  did  not  then  succiunb  to 
transitory  emotions  nor  did  they  turn  their  faces  away  from  their 
duty  to  make  this  Nation  a  whole  nation—  -a  nation  hopefully  where  no 
n;an  or  woman  would  have  cause  to  claim  that  he  or  she  was  being 
treated  differently. 

I  appear  before  you  today  on  behalf  of  the  U.S.  Commission  on 
Civil  Rights  to  ur^  that  the  record  of  the  Congress  since  1957  not 
bo  blighted  by  initiating  a  movement  toward  dismantling  the  prog- 
iv^^  of  our  generation,  but  rather  to  demonstrate' to  the  Nation  that 
the  v.ongress  is  committed  to  strengthening  the  movement  toward  full 
and  unnuestioncd  equalitv  for  every  ritizen — a  movement  supported 
by  the  Constitution  which  you  and  I  .lave  sworn  to  uphold. 
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Thaiik  yoii,  Mr.  Cliairmaii. 

Chairmiin  Celler.  I  find  that  a  very  thoughtful  and  fine  statement. 
Mr.  IloKv.  Tliank  you. 

Chairman  Celler.  I  hope  tliero  are  not  too  many  questions.  We  liave 
some  other  witnesses  and  we  want  to  conclude  tins  morning. 
1  hank  you  very  niiicli,  and  your  colleagues. 

Mr.  McCcLLocn.  Mr.  Cluiirman,  I  lia\  e  no  questions  but  I  do  want 
to  make  this  comiiu'iit.  It  is  of  record  tliat  I  am  one  of  tlie  cosponsoi-s 
of  U.K.  1;J916.  My  comment  is  in  tlie  natnre  of  a  plea  of  confession 
and  avoidance.  Smcc  you  are  tin-  able  person  you  are,  I  am  suiv  that 
you  mider.stand  wliy  I  acted  as  I  did. 

I  tliirk  that  your  .statement  is  one  of  the  best  that  tliis  committee 
lias  had  on  this  troublcsonie  jiroblem. 
Mr.  Horn-.  Thank  you,  Congressman  McCullocli. 
I  knew,  when  your  name  went  on  it,  that  it  was  niei-cly  for  putting 
It  on  to  get  a  heariiiff  and  I  knew  wiiat  vom- coiiiinitmen  was  because 
yon  lia\e  lieon  a  reiil  leader  in  the  Nation  on  this  subject. 

Mr.  McCloky.  Could  I  comment  on  the  quality  of  the  statement 
that  .ve  have  heard? 

It  has  been  \crj'  reasonable  and  constnietive.  The  only  question  I 
would  ask  is  this.  I  judge  from  your  statement  that  you  are  urging  this 
committee  to  do  nothing,  that  there  is  no  legislation  that  we  a,ald 
develop  which  xyou Id  promote  the  genenil  welfare  and  help  resolve 
the  cUfhcult  problems  that  we  ha\  e., 

Mr.  IloRX.  That  is  correct.  (\mgref;sniaii  McClory.  I  believe  Mio 
couits  lia\  c  very  cautiously  and  with  great  precision  bee.i  attempting 
since  im  Brown  decision  to  work  their  path  through  the  effects  and 
pnicdc",  of  segregation  since  mi.  They  ha\  e  evolved  over  this  period 
a  seres  of  formulas  and  trying  to  use  commonsense  looking  at  local 
conduions.  I  do  not  believe,  and  the  Conimissior  does  not  believe 
that  you  caxu  legislate  some  national  stard.ads  lik  e  French  civil 
code  where  you  try  to  anticipate  everything  that  m.glit  happen. 

1  think  the  coui-ts  who  are  charged  with  listening  to  evidence,  find- 
ing facts,  trying  to  be  abov^  thr;  transitory  emotions  of  the  moment 
are  the  proper  body  as  was  clesi-ly  made  evident  in  the  Brown  decision 
and  testimony  of  Attornev  General  Brov-  -.ell.  and  as  you  know  as 
la^^■ycl■s,  this  :s  "  hat  the  Court  seeks  to  do,  to  look  at  a  situation  and 
try  to  h  >ld  that,  situation  against  the  mandate  of  the  Constitution  and 
to  doi  anythir.g  at  this  time  when  there  is  a  clear  pronouncement,  ^ver 
tAvo  decades  almost  by  iiie  Federal  courts  from  district  to  the  Supreme 
Court  of  the  United  htatcs.  would  do  a  di&servicc  to  the  Constitution 
1  might  add  m  terms  of  the  tninsportation  of  students,  the  te^.  of  ho»v 
much  jasmg  is  perniissible  is  esseiitially  one  of  reasonableness  and  J 
know- you  are  familiar  with  it  liecause  we  have  discussed  it  and  that 
the  objection  to  transportation  of  students  may  have  validity  when 
tiuie  or  distance  of  travel  IS  so  gi-eat  as  to  e'tlier  risk  the  health  of 
tlie  children  or  sigiiihcantly  mipmge  on  edii.-ational  process. 

Mr.  McCixmY.  I  think  >ou  i.re  reading  in  part-  from  Chief  Justice 
Burgers  opinion  m  the  Swaim  case,  which  I  think  is  a  reasonable 
guiciGline. 

f  Supreme  Coiirt  of  the  United  States  has  never  held 

to  fulfill  the  mandate  of  tJie  ronstitution,  you  must  have  racial  bal- 
ance proportionately  in  every  school  but  the  coiirts  ligntly  look  at  pop- 
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Illation  statistics,  boundary  lines  and  other  factors  in  making?  their 
decision  as  to  what  type  of  a  good-faith  effort  has  either  a  de  jui«  or 
do  facto  and  this  is  uicreasingly  a  very  muddy  area  as  you  road  the 
Court  decision,  has  been  made  to  overconie  and  to  route  out  by  branch, 
as  the  historic  decision  Siiys,  the  vestiges  and  evils  of  segregation  in 
this  country. 

Mr.  McCiX)uv.  I  have  been  critical  in  times  past  of  the  clearing- 
Louse  publications.  But  I  \.ant  to  compliment  you  on  the  high  quality 
ot  this  clearinghouse  publication  entitled  '^Cndei-standing  School 
Dosogrogation," 

Mr.  IIoRX.  Thank  you  very  much. 

Mr.  MiKVA  I  want  to  follow  up  on  the  questions  of  my  distinguished 
colleague  from  Illinois,  Mr.,  Mcdory.  Dr.  Horn  I  find  your  statement 
very  persuasive  in  terms  of  pointing  out  that  the  real  problem  has  been 
grossly  exaggerated  both  by  the  Department  of  Jubtice  and  others  But 
(here  is  an  unreasonable  fear  that  my  distinguished  colleague  referred 
to  hefoi-e,  which  is  that  large  numbers  of  childi-en  aiv  going  to  bo  bused 
from  quality  suburban  schools  to  low  (juality  inner-city  schools. 

It  is  unreasonable.  It  is  not  an  existing  threat  of  any  kind.  Is  that 
an  area  where  perhaps  we  might  be  able  to  quiet  such  fears? 

Mr.  Honx.  There  is  no' question  about  it.  Congressman  Mikva,  that 
the  key  to  overcoming  inferior  schools  in  this  country  is  sufficient 
Federal  support  to  upgrade  those  schools  and,  as  you  know,  if  vou  look 
at  inner  city,  Chicago  or  Washington,  D.C.,  or  New  York,  you  have 
school  buildings  that  are  in  some  case  a  century  old.  You  have  complete 
dilapidation  of  facilities. 

"Where  once  it  was  a  quiet  little  neighborhood,  it  now  consists  of 
high-rise  apartments.  You  have  overcrowding  and  everything  else. 
There  is  a  need  not  only  for  physical  plant  but  we  as  educators  ha\'e 
a  responsibility  to  turn  out  a  hotter  quality  of  product  as  a  teacher  who 
can  cope  with  stud'^nts  of  diverse  background  and  culture  in  bilingual 
oducition  and  every  other  way. 

I  'hink  the  various  efforts  the  Congress  has  made  in  the  legislation 
before  yon  is  commendable.  If  this  massive  infusion  was  made  to  tiy 
and  overcome  the  type  of  inferior  schools  we  are  familiar  with. 

Mr,  MiKVA.  JM  me  try  out  something  very  specific  on  you.  Suppose 
we  had  a  proposal  that  provided  that  before  any  busing  order  woidd 
be  effex-tuated,  the  receivincr  school  had  to  be  spending  at  least  as  much 
per  capita  as  the  sending  s(?hool.  Would  that  be  entitled  to 
consideration? 

^^r.  Hoftx.  It  would  be  an  approach  provided  there  was  some  fund 
they  could  immediately  draw  because  the  con'titutional  riiaudate 
is  clear  that  whether  the  money  is  there  or  not,  the  Constitution  says 
theic  hall  not  be  segregated  schools.  There  shall  not  be  black  schools 
and  white  scliools.  There  shall  be  simply  schools.  That  is  a  mandate 
of  th'  ""onstitutiDu  and  the  Supreme  (?ourt  of  the  T'jiited  States, 
AVhethe  •  the  money  is  there  or  not,  does  not  me^t  the  test  of  the 
Constitation.  But  certainly  if  you  had  a  formula  that  when  a  school 
district  either  voluntarily  desegregated  or  ITOW  sought  a  particular 
couTt  r  der  or  the  Court,  imposed  such  an  order,  that  Federal  funds 
would  I  e  available  to  equalize  the  difference  be'  .veen  tlie  area  that  has 
the  tax  base  and  industry  and  offices  and  corporations  and  the  '.ligli 
income  middle  class,  upper  middle  class,  versus  the  center  city  that  is 
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iiici'easin^rly  a  desolate  i)]acc  in  which  to  live  and  work,  if  there  wore 
some  funded  that  could  be  drawn  on  autoniaticallv,  and  would  not 
delay  the  enforcement  of  the  Constitution,  then  that  is  fine. 

That  would  be  a  very  constructive  piece  of  legislation. 

Mr.  MiKv.v.  Thank  you. 

Mr.  Polk.  Mr.  Chau  nian  ? 

Chairman  Cfxlkr.  Yes. 

Mr.  Polk.  Dr.  Horn,  I  would  like  to  clarify  one  point  conceniin^^ 
your  summarized  statement  of  vour  findings  regarding  the  20  school 
districts  listed  by  the  Department  of  Justice.  I  noted  that  there  were 
only  11  that  actually  had  racial  balance  in  school  enrollment.  The  sum- 
inary  statis  tlvit  of  those  11,  six  plans  resulted  in  racial  balance  because 
of  cei-tam  geogi-aphic  and  physical  cliaiactcristics.  Then  the  summary 
concludes  that  there  are  only  six  districts  with  desegregation  plans 
which  have  resulted  in  some  foim  of  racial  balance  that  have  liad  to 
inci'ease  busing.  I  was  wondering  if  those  six  districts  with  racial 
balance  i)hins  were  prodded  by  litigation  ornot. 

^Ir.  Hoijx.  I  am  going  to  have  to  ask  the  staff  on  that  because  they 
jnade  telephone  calls.  I  am  informed  bv  Mr.  Fleming  that  four  involveci 
litigation  and  two  did  not. 

Mr.  Polk.  Thank  you. 

Chairman  Celler.  Thank  you  very  much,  Dr.  Horn. 
Mr.  IToRX.  Thank  you. 

In  conclusion,  may  I  say,  Mr.  Chaiiman,  this  month  of  May  we  have 
two  historic  anniversaries.  One  is  the  Brown  I  decision  on  May  17 
1054  The  other  is  Plessy  vs.  Ferguson,  May  18,  1896.  I  suspect  this 
would  be  a  crucial  month  we  might  look  back  to  in  th^  year  2000  to 
decide  which  anniversary  we  are  honoring.  We  appreciate  wliat  the 
committee  has  done. 

Chaiiman  Ckllf.u.  7 'hank  you.  Our  next  witness  is  Mi-s.  Irene  Mc- 
C  abe.  President,  Xatioijal  Action  Groui),  Pontiac,  Mich.  Mrs.  McCabe. 

STATEMENT  OF  MRS.  IRENE  McCABE,  PRESIDENT,  NATIONAL 
ACTION  GROUP,  PONTIAC,  MICH. 

Jfi-s.  McC.vuK.  Good  moi-ning,  Mr.,  Chairman  and  gentlemen  Mv 
name  is  Irene  McCabe  and  I  am  the  president  of  the  National  Actioh 
Ixroup  based  m  Pontiac,  Mich.  Before  I  begin  my  prepared  remarks, 
1  would  like  to  make  one  comment  on  the  previous  testimony  heard 
If  the  statistics  given  from  my  city  of  Pontiac,  Mich,  are  indicative 
of  tho.se  given  for  the  entire  testimony,  I  think  we  have  27  pao^es  of 
testimony  that  should  be  completely  clitcked  out  before  consfdered 
accountable. 

Mr.  Mtkva  Mrs.  McCabe,  could  T  stop  vou  ther'^,  regarding  in  vour 
opinion  winch  statistics  are  inaccurate? 

Mrs.  McCabe.  For  example,  in  our  city  of  Pontiac  the  busing  orders 
were  to  bus  8,700  students,  not  6,000. 

Mr.  MiKVA.  I  vr^nt  to  get  to  that  poinr.  If  you  will  stop  a  moment 

On  pages  18  of  Dr.  Horn  s  statement  

Mi*s.  McCabe.  That  is  to  begin  with.  Before  the  busing  order  we  had 
29  i^ercent  of  our  student  body  comprised  of  black  students  Xow,  we 
nave  3  <  .5  percent  because  of  the  white  flight. 
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We  woro  under  a  Fuleral  court  ordor  and  ^ve  do  have  a  racial  bal- 
;nu  e.  Tlio  \'orv  fact  tliat  there  is  a  20-(lepec  leeway  simply  accounts  for 
the  fact  that  we  have  the  white  flight.  Consequently,  your  racial  ratio 
is  ill  a  continual  state  of  chan<re  but  within  another  y^ar  or  so  will 
not  be.  the  racial  ratio  will  channre  to  the  point  where  balance  ifrom  the 
Court  order  will  have  U  be  SO  to  50  percent  ))lack.  There  are  several 
othei-  discrepancies  in  here  that  another  ^rentloman  from  Alexandria 
found  to  be  true  in  his  city  also. 

Mr.  MiKVA.  I  am  a  little  puzzled;  87  percent  of  the  students  are 
black.  Are  you  saying  that  is  an  increase  from  the  previous  year? 

IMi'S.  McCauk.  Correct  and  it  is  because  of  the  court  ordered  busing. 

Mr.  MiKVA.  Is  Dr.  Horn's  statement  inaccurate? 

Mrs.  McC\HK.  His  statement  of  6,000  students  l)eing  bused  is  incor- 
rect and  inaccurate.  It  is  8,700. 

Mr.  MiKVA.  6,000  more  were  transported  than  the  previous  year. 
Is  that  inaccurate? 

Mrs.  McC^MiE.  8,700  more  than  the  previous  year. 

Mr.  MiKVA.  AVhat  is  the  total  being  bused  ? 

Mrs,  McCabk.  I  do  not  know. 

There  is  not  that  large  a  number,  having  been  bused  previously, 
another  incorrect  statement  was — I  do  not  have  Dr.  Horn's  testimony, 
but  something  to  the  effect  that  it  was  not  a  racial  balance.  This  is 
untrue,  it  was  a  racial  balance. 

Mr.  MiKVA.  Mr,  HolTman  is  bringing  Dr.  Horn's  statement  over 
to  you. 

Mr.  McCtx)RY.  Mr.  Chairman,  is  the  witness  the  lady  who  came  by 
foot  all  the  way  from  Ponfciac  ? 

Mrs.  McCabe.  Yes,  and  I  am  still  limping.  I  was  tempted  not  to 
appear  before  the  committee  but  I  am  glad  that  I  did,  and  I  hope 
that  I  will  be  able  to  responu  to  questions  because  I  can  tell  you  things 
of  fact,  not  of  statistics  or  not  of  studies. 

There  can  be  a  study  found  for  whatever  position  which  substan- 
tiates your  point  of  view.  I  want  to  address  you  as  a  mother  and  as  a 
victim  of  a  busing  order  and  they  are  not  unreal  fears  and  unreal  things 
that  are  taking  place. 

I  come  from  a  city  which  is  presently  under  a  federally-court- 
ordered  busing  program  to  achieve  racial  balnnce  in  the  public  schools. 
I  come  from  a  State,  Michigan,  which  has  been  found  guilty  of  "de 
jure"  segregation  and  is  facing  a  possible  tri-county  court'Ordered 
busing  plan  involving  up  to  400,000  children  at  an  estimated  annual 
cost  of  $42  million  a  year. 

I  come  to  you  as  a  spokesman  for  a  group  of  homeowners,  taxpayers, 
pr^ents,  grandparents  and  just  plain  bewildered  citizens  to  ask  that 
ViiU  do  something  to  help  us. 

Let  me  hasten  to  add  when  I  say  "us*'  I  mean  all  of  the  '^ntizens  of 
the  State  of  Michigan  and  especially  Pontiac  nnd  the  tri-county  nrea 
of  Wayne.  Oakland  and  Macomb. 

When  I  say  "help  us,"  I  mean  give  assistance  to  :»ach  and  every 
citizen  of  these  counties  regardless  of  his  race,  color  or  creed.  Help 
us  nvoid  the  destruction  and  loss  of  our  public  school  system  of  e«lu- 
cation.  Help  us  ))reserve  our  chcrishecl  right  to  lie  involved  in  our 
children  s  education.  Help  us  maintain  locai  influence  and  local  con- 
trol of  our  schools  which  have  always  l)een  the  strength  of  our  public 
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scliool  system  of  education  in  tliis  country.  Help  us  avoid  further 
polarization  among  our  citizenry  over  the  issue  of  busing.  And  yet, 
most  of  all,  help  us  truly  provide  equal  educational  opportunities  for 
all  children,  of\\\l  races  and  of  all  ethnic  backo:roun(ls. 

It  might  surpi'ise  some  of  you  to  know  that  althougli  I  am  opposed 
to  court-ordered  busing,  I  am  equally,  if  not  more  so,  opposed  to 
denying  any  child  an  equal  chance  at  an  education.  If  I  honestly 
thought  the  court-ordered  busing  liad  anything  to  do  with  improving 
the  educational  opportunities  of  those  being  bused,  I  wouldT  not  be 
sitting  here  today.  If  I,  for  one  minute  thought  that  there  was  any 
proof  that  busing  assisted  the  educational  opportunities  of  the  children 
bav^k  in  Pontiac  I  would  not  be  so  vociferous  in  my  opposition  back 
in  Pontiac  through  our  XAO  activities.  Furthermore,  if  I  thought 
that  court-ordered  busing  improved  the  degree  or  caliber  of  integra- 
tion as  it  exists  in  my  city  oi*  in  the  tri-county  area,  again  I  would 
not  be  sitting  here  today  protesting  busing. 

The  terms^'integration"  and  "desegregation"  are  confusingly  inter- 
changed. Integration  is  not  the  mixing  of  students  for  6  hours  a  day 
under  ill-conceived  coui-t-ordered  busing  plans.  Integration  by  bus- 
ing is  a  hypocritical,  temporary,  condescending  form  of  artificial 
favoring  for  a  few.  hours  and  then  the  "cargo"  is  taken  back  to  its  re- 
spective environment  and  dumped. 

True  integration  is  so  much  more  than  that.  It  is  a  working  rela- 
tionship l^etween  the  people  involved.  It  is  a  society  in  which  we  live 
and  work  together— choosing  to  be  with  one  another. 

T  firmlv  believe  there  ran  be  no  such  thing  as  instant  integration. 
Where  true  int<^gration  exists  it  is  because  of  love  and  understanding 
among  fellow  men,  not  because  of  force.  You  cannot  adjudicate  an 
attitude. 

It  takes  acceptance  on  the  part  of  the  people  involved.  It  is  a  volun- 
tary concept  and  one  that  cannot  be  forced  upon  any  person.  A  friend 
of  mine  wrote  in  a  recent  busing  statement  "Those  who  would  use 
force  to  achieve  integration  are  similar  to  those  who  would  use  rape 
to  begin  a  love  relationship.  '  It  is  common  experience  to  all  of  us 
that  we  react  negatively  whenever  we  are  forced  to  do  sometliing. 

Let  me  also  remind  you  that  any  "instant  solution"  to  a  social  prob- 
lem lias  always  been  regi-ett^d.  I  cite  the  Prohibition  Act  as  an  in- 
stant solution  but  we  find  from  history  it  was  neither  instant  nor  a 
solution. 

Desegregation,  as  the  court  orderr  give  life  to  that  phrase  is  con- 
cerned with  the  mere  mixing  of  people  of  different  races.  For  in- 
stance, in  Pontiac  we  were  ordered  to  mix  no  less  than  20  percent, 
nor  more  than  40  percent  of  the  black  students  with  the  remaining 

Sercentage  of  white  ^uidents  in  every  school  and  we  had  "in.stant 
esegregation."  The  fact  that  there  are  incidents  of  violence  in  the 
schools,  the  fact  that  there  is  nonassociation  on  the  playgrounds,  the 
fact  that  classes  themseh^es  are  educationally  <^jgregated  for  teaching 
purposes  must  indicate  to  you  how  shallow  an  approach  these  de- 
segregation orders  are. 

Gentlemen,  having  been  involved  in  this  busing  for  well  over  a  year 
now,  I  do  confess  one  thing  to  you.  I  still  do  not  know  what  the  busing 
orders  are  trying  to  accomplish. 
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If  they  are  trying  to  accomplish  in  Pontiac  a  better  educational 
opportunity  for  the  children,  let  me  briefly  point  out  the  existence  of 
recent  authority  to  the  contrary.  I  am  F^ure  that  you  are  all  aware  of 
Frederick  Hosteller  and  Daniel  Movnlhan^s  new  study  on  equality  of 
educational  opportunity.  Amonff  otb^r  things  tnis  study  confirms  the 
findings  that  the  achievement  of  bla^jk  studejits  placed  in  an  integrated 
setting  improves  only  slightly.  The  study  iurther  points  out  tfie  im- 
portance of  the  socioeconomic  gap  which,  unfortunately,  is  totally 
Ignored  by  a  busing  program. 

Christopher  F.  Jencks,  one  of  the  contributors  to  Mosteller-Moyni- 
han  publication  concluded  that  "the  most  promising  alternative  would 
be  to  alter  the  way  in  which  parents  deal  r.  ith  the  minor  children  at 
home." 

To  me  that  means  one  thing  and  that  means  teach  discipline.  Give 
discipline  at  home  so  they  know  how  to  finiction  in  a  setting  of  disci- 
pline in  school  and  can  learn  in  an  environment  of  discipline  and  order. 

If  the  lower  socio-economic  child  starts  school  already  behind  his 
white  suburban  counterpart,  no  amount  of  busing  will  close  the  black- 
white  achievement  gap. 

Cannot  the  millions  and  millions  of  dollars  squandered  on  the  fuel 
and  buses  be  more  intelligentlv  invested  in  proven  educational  pro- 
jjrams?  Cannot  the  millions  be  better  spent  on  programs  which  tend  to 
imi)rove  the  socioeconomic  conditions  when  the  students  must  start 
their  early  school  days? 

In  an  article  that  I  clipped  from  the  Washington  Post  written 
by  LawTonco  Feinberg,  the  writer  commented : 

In  their  analysis  Moynihan  and  MosteHer  wrote  that  because  of  the  impact 
of  social  class  on  education,  government  programs  that  improve  the  jobs  and 
incomes  of  the  lower  class  blacks  m  ty.  in  the  end.  do  n  .ire  to  rnise  th^  levels 
of  their  educational  achievement  tl.&n  spending  more  on  schools  and  integration. 

There  will  be  others  who  will  say  that  even  if  a  good  argiiment  can 
be  raised  that  busing  is  not  truly  an  educational  tool,  it  is  still  a  useful 
tool  to  desegregate.  To  those  who  choose  to  look  at  busing  as  strictly 
a  desegregation  tool  I  can  cite  Pontiac  statistics,  and  I  am  aware  that 
every  other  school  district  that  is  faced  with  court  ordered  busing  has 
experienced  the  same  phenomenons.  When  the  Federal  court  oraeied 
busing  of  Pontiac  students,  the  black  enrollmer.t  went  from  29  percent 
to  37.5  percent;  2,500  white  students,  from  a  school  population  of 
23,000  fled  from  the  Federal  court  order.  They  fled  either  to  private 
systems  or  beyond  tlie  reacli  of  the  court  order. 

Instead  of  the  desired  inte^rration  in  Pontiac  schools  we  now  lia%  e 
a  greater  segregation.  According  to  the  president  of  the.  school  board 
who  tcstifica  hero  in  "Washinfrton  before  the  Mondale  committee,  by 
1974  Pontiac  will  be  a  predominantly  black  sj'Stein  because  of  the  con- 
tinuation of  the  'white  flight''  phenomenon.  Must  then  the  Federal 
court  expand  its  order  to  cover  all  adjacent  suburban  schools;  must  it 
take  in  a  ':ricounty  area  similar  to  what  is  being  proposed  in  Detroit 
or  Richmo.id,  Va. ;  must  it  go  beyond  that  into  a  six-county  area ;  must 
the  Federal  courts  take  over  the  control  of  the  private  schools;  or  must 
the  Federal  courts  go  to  such  unbelievable  extremes  never  thought  pos- 
sible such  as  freezing  ho  ne  sales  to  lock  In  an  unwilling  population? 
Where  will  it  all  stop?  Once  these  schools  are  delicately  balanced  by 
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race,  will  we  then  begin  to  reintegrate  by  etlrnic  percentages?  Relig  ous 
percentages? 

(lentlemen  of  this  committee,  you  have  heard  inany  witnesses  more 
eloquent  than  I  come  before  this  committe  and  plead  their  case  f  ro.n 
one  side  and  then  the  other.  On  the  one  side  I  know  tliei'e  is  legitimate 
complaint  being  raised  from  those  forced  to  attend  allegedly  lower 
quality  schools. 

I  add  "allegedly"  because  I  do  not  think  there  are  lower  quality 
schools.  There  are  only  lower  quality  teachers  who  are  not  ahU)  to 
motivate  children.  They  should  be  niade  accountable  for  lower  aca- 
demic achievement. 

They  cry  out  for  educational  reform  and  educational  opportunity, 
I  sympathize  with  them— I  truly  do.  On  the  other  hand,  there  are 
the  hundreds  and  thousands  of  good  people  who  think  as  1  do  that, 
wliile  there  may  be  legitimate  complaints  tliat  have  brought  about 
)nauy  of  the  lawsuits  now  pending  in  this  country,  the  remedy  being 
apnlied  in  response  to  those  complaints  is  not  the  answer.  It  is  not 
only  the  answer  but  it  may  be  so  counterproductive  that  it  causes 
more  severe  damage  in  the  long  run. 

We  in  XAG  are  so  convinced  tliat  busing  is  not  tlie  answer,  tJiat 
we  are  planning  right  now  an  ambitious  program  to  find  a  better 
remedy.  Our  VibU  lawyer  and  adviser,  L.  Brooks  Patterson,  has 
Just  this  week  resigned  from  NAG  to  develop  this  project.  We  call 
It  QEFAK— quality  education  for  all  kinds.  Mr.  Brooks  Patterson, 
who  originated  the  idea  of  QEFAK  has  sent  me  a  draft  of  the  pro- 
posal. The  program  that  XAG  will  attempt  to  sponsor  is  this:  To 
set  up  a  blue  ribbon  committee  of  educators,  parents,  citizen  group 
representatives,  and  so  on,  to  establish  quality  education  for  all  kids. 
QEFAK.  It  is  i)ropoped  to  be  a  nonprofit  corporation,  structured  to 
oppose  busing  yet  dedicated  to  the  development  of  quality  education 
in  our  tricounty  area.  It  will  be  funded  by  donations,  with  $1  milUon 
as  our  goal— with  the  QEFAK.  Committee,  not  XAG— controlling 
the  funds.  NAG  will  be  instrumental  in  raising  the  money  for  this 
worthy  project— and  let  it  never  be  said  again  that  we  of  NAG  or  of 
the  antibusing  forces  in  this  country  are  not  legitimately  concerned 
about  quality  education  for  all  children. 

But  gentlemen,  let  me  return  in  closing  to  why  I  am  here  today. 
I  r  ant  to  add  my  voice  to  those  who  have  testified  before  me  that  a 
constitutional  amendment  is  necessary  to  stop  this  forced  busing  for 
racial  balances. 

Chairman  Celleil  I  take  it  that  you  are  in  favor  of  the  (Consti- 
tutional amendment  now  before  the  committee. 

5fr?.  McCabe.  Yes,  I  would  like  to  clarify  this  further  by  adding 
as  I  do  in  my  testimony  that  I  know  there  are  many  bills  before  this 
committee,  many  amendments  that  we  would  hope  you  would  take 
the  best  of  all,  pull  them  together  and  give  us  a  constitutional  amend- 
ment to  prohibit  forced  busing. 

The  Federal  courts  have  taken  the  bit  and  you,  the  Congress,  must 
now  rein  them  in. 

T  have  been  in  thi?  fighi  better  than  a  year  now  and  never  did  I 
realize  when  I  reacted  to  the  court  order  and  entered  the  arena  that 
the  fighting  would  be  so  dirty.  I  have  been  accused  of  plaving  on  the 
fears  of  those  involved  in  the  antibusing  movement  while  my  very 
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detractors  wallow  in  the  worst  sort  of  scare  tactics  by  crying  from 
this  very  witness  table  that  the  civil  rights  movement  will  be  turned 
back  beyond  Brown  v.  Board  of  Education  should  you  consider  a 
constitutional  amendment. 

I  have  been  accused  of  being  a  racist  and  a  bigot,  when  my  only 
sm  was  to  draw  the  line  and  demand  that  my  civil  rights  be  eroded 
no  further.  Such  false  and  malicious  accusactions  by  the  other  sid^ 
only  redoubles  my  efforts  and  those  efforts  of  the  people  involved 
with  me.  I  watched  in  horror  a  Pontiac  father,  Carl  Merchant,  face 
trial  back  home  on  a  charge  of  child  neglect  nither  tlian  obey  a  Fed- 
«ral  court  order  he  knew  to  be  unjust. 

There  are  many  good  people  on  my  side  in  this  fight  motivated  by 
many  good  and  noble  reasons.  They  cannot  just  be  ignored  as  being 
temporanly  aroused,  they  cannot  be  frightened  from  the  battlefield 
by  falsely  raising  the  trite  banner  charging  '"racism,"  and  they  will 
not  be  deprived  of  a  precious  right  where  their  children  are  con- 
cerned just  because  they,  unfortunately,  make  up  the  silent  majority 
of  this  county— both  black  and  white. 

Eventually  to  come  before  this  committee  is  the  ?islation  pro- 
posed by  the  President  of  the  United  States.  I  sincerely  feel  that  such 
legislation  was  drafted  in  response  to  the  hue  and  cry  of  good  citizens 
across  this  country  for  relief  from  what  has  to  be  an  ill-conceived 
program  of  mass  busing. 

You  will  have  the  opportunity  to  examine  in  great  detail  the  merits 
of  the  President's  proposed  legislation  and  I  certainly  hope  that  you 
give  It  your  most  prompt  and  serious  consideration.  But  m  addition 
to  the  President's  legislation  you  have  before  von  many  constitutional 
amendments  to  prohibit  the  forced  busing  ot  schoolchildren  for  any 
reason.  You  have  th^  authority  to  report  out  of  this  committee  legis- 
lation and/or  more  importantly  a  constitutional  amendment.  I  strong- 
ly suggest  at  this  time  the  reporting  of  a  constitutional  amendment 
m  answer  to  the  pleas  of  those  who  feel  as  I  do  that  busing  could  well 
ruin  the  public  system  of  education  as  we  know  it  today  and  could 
very  well  tear  this  country  apart  as  no  other  domestic  issue  has  ever 
threatened  to  do. 

Thank  yon  for  your  attention  given  to  me  this  morning.  I  welcome 
your  questions  at  this  time. 

Chairman  Celler.  I  want  to  say  that  this  committee  desires  to  hear 
all  shades  of  oT)inion  on  this  subject  and  you  have  made  considerable 
sacrifice  in  coming  here  and  we  are  aware  of  what  you  have  done.  I 
think  great  credit  is  due  to  you  for  your  coming  here  and  cou- 
rageously expressing  your  views. 

Mrs.  McCabe,  of  course,  we  have  testimony  somewhat  contrary  to 
your  own  testimony  with  regard  to  Pontaic. 

For  example,  the  U.S.  Commission  on  Civil  Rights  ha3  reported 
to  the  committee  on  desegregation  in  Pontile  and  additionally  we  have 
heard  testimony  from  the  president  of  the  P'^ntiac  PTA  Council  and  a 
number  of  students  from  the  Pontiac  public  .schools  including  Central 
High  School,  Jefferson  Junior  High  School,  I'.incoln  Junior  High  and 
Eoi^tem  Junior  High,  all  of  Pontiac.  The  siuiv^.nts'  conclusions  were  as 
follows : 

That  integration  is  providing  more  equal  educational  oppor- 
tnnitj ,  ^ 


1607 


2.  Thut  integration  is  sncreeding  in  cieuting  a  better  underritamling 
amon^  Pontiac  students. 

3.  That  the  ina  jority  of  students,  teachei-s,  and  administers  are  work- 
injr  for  the  su(*xjess  of  quality-integrated  education. 

Their  conclusion  was  "Integration  is  working  and  wo  do  not  want 
to  go  back  to  the  old  way." 

I3o  you  care  to  comment  on  that,  Mrs.  McCabc  ? 

Mrs.  McCabe.  Yes ;  I  would  like  veiy  much  to  make  a  few  comments. 
Unfortunately,  you  are  not  hearing  from  the  people,  Mr.  Chairman, 
whom  we  should  be  hearing  from.  These  students,  this  trip  was  paid 
for  by  a  si)ecial  interest  group  for  the  handful  of  probusing  students 
that  exij5te(l  to  come  here  and  te^stify  before  you. 

If  only  I  could  have  auorded  to  have  brought  the  other  21,000 
students  in  the  school  district  who  would  tell  you  exactly  what  I 
tell  you. 

I  would  not  hnve  brought  up  again  the  incidents  of  violence  but 
they  are  so  great  and  are  increasing  at  such  a  rapid  rate  they  have 
now  while  I  was  walking  the  month  of  April  had  to  close  down  in 
one  junior  high  the  cafeteria  completely  and  this  past,  week  they 
had  to  close  down  the  second  cafeteria  in  another  junior  high  because 
of  what  ih  happening  in  the  school. 

Academically,  I  i-eceived  letters  and  phone  calls  from  youngsters — 
if  it  is  yoimgsters  that  you  are  going  to  listen  to,  I  prefer  to  think 
that  you  and  I  as  adults  should  make  these  decisions  but  if  it  were 
youngsters  that  you  wanted  to  hear  from,  you  could,  Mr.  Chairman, 
hear  from  21,000  students  who  .vould  tell  yon,  "I  fear  to  go  to  school. 
I  am  learning  nothing.  I  am  wasting  my  time.  Wliy  must  I  go,  mother? 
Mrs.  McCal)e,  will  you  tell  my  nom  I  should  not  have  to  go  to  school 
when  all  I  do  is  hide  all  day  long?" 

This  is  what  is  going  on.  PTA  represents  no  one.  The  PTA  is 
nonexistent  in  Pontiac  now.  How  can  there  be  a  PTA  because  there 
is  no  parent  involvement  when  a  parent  may  have  youngstei-s  in  six 
different  schools  ?  They  do  not  exist. 

So  who  she  spoke  for  I  could  not  begin  to  guess.  As  far  as  teachers 
arc  concerned,  unfortunately,  PTA  represents  not  the  teachers,  not 
the  rank  and  file.  They  are  the  ones  that  stopped  me  in  a  supermarket 
and  dentist  office  yesterday — wherever  I  might  be:  "Keep  up  the  good 
work,  Mrs.  McCabe." 

It  is  99  percent  of  those  who  are  members  who  oppose  what  their 
leadership  has  come  here  and  testified  to  you.  And  yet  because  they 
fear  for  their  jobj  they  will  not  come  and  testify. 

Because  principals  fear  for  their  .jobs,  they  will  not  come  and 
testify.  Because  students  fear  for  their  safety,  they  cannot  come  and 
testify.  I  have  no  fear  because  I  see  an  injustice  and  I  will  fight  until 
I  can  no  longer  fight  to  see  it  rectified. 

Chairman  Cem.kr.  Any  questions? 

Mr.  ITuNOATE.  Mrs.  McCabc,  in  your  te^imony  you  refer  to  the 
trial  of  Carl  Merchant.  Child  neglect  by  reason  of  what? 

Mrs.  MrCAUK.  His  youngster  not  attending  school,  being  withheld 
from  school  because  the  youngster  was  supposed  to  have  been  bused. 

As  far  as  distance  is  concerned,  I  do  not  know  if  that  was  his 
deciding  factor  but  bused  away  from  the  neighborhood  school. 

Mr.  HuNOATK.  Was  that  a  State  couit  or  Fedenil  caxui  proceeding? 

Mrs.  McCabe.  That  was  State  court. 


1608 


ilr.  HtrxGATK.  The  buying  order  is  a  Federal  court  order? 
Mrs.  McCabe.  Y^js. 

Mr.  HuNGATE.  Do  you  think  we  would  alleviate  the  problem  if 
we  did  .iway  with  all  busing  ? 

Mrs.  McCabe.  I  am  not  even  suggesting  doing  away  with  all  busing 
although  thera  should  be  something  to  tliis  effect  because  here  again 
I  have  figures  that  ai-c  contrary  to  those  given  by  testimony  prior 
to  mine  and  I  do  not  know  if  y«iu  heard  it  but  according  to  statistics 
in  our  State,  this  is  from  the  Si?cre^ary  of  state  office,  the  accidents 
related  to  school  busing  are  rising  at  such  an  alarming  rate  that 
some  drastic  measures  should  be  tol'^.n.  I  am  not  suggesting  that  we 
do  away  with  busing,  busing  of  students  who  live  beyond  the  mile 
or  mile  and  a  half  from  their  neai-cst  neighborhood  school. 

I  am  not  suggesting  that  we  stop  busing  the  liandicapped.  I  am  sug- 
gesting that  we  stop  needless,  useless  busmg  to  achieve  artificial  racial 
balance  which  is  a  negative  factor  on  education. 

It  is  a  negative  factor  «m  integration.  It  is  a  negative  factor  on 
1  ace  relations  and  negative  factor  on  financial  situations. 

That  is  the  busing  I  woiihl  like  to  stop. 

Mr.  HuNOATE,  Tlien  the  criteria  which  you  use  in  determining 
whether  or  not  busing  the  distance  fi-om  the  school,  would  you  have 
any  other  criteria  as  :o  when  we  should  bus  ? 

Mi*s.  McCabe.  Only  when  absolutely  necessary  and  to  achieve 
racial  balance  is  certainly  not  a  necessity. 

Mr.  HuNOATE.  Thank  you. 

Chainnan  Celler.  jMr.  McClory. 

Mr.  McClory.  Mr.  Chairman,  I  Avant  to  make  this  observation. 
Undoubtedly,  the  situation  in  Pontiac  and  other  parts  of  Michigan 
must  be  extremely  critical;  otherwise  we  would  ^iot  have  this  g^ea^ 
popular  involvement  that  we  appear  to  have.  Also  I  have  been  struck 
by  the  fact  that  some  of  our  well-known  civil  rights  liberals  have 
indicated  support  for  a  constitutional  amendment  to  pmhibit  busing 
for  racial  purposes.  This  has  surprised  me.  Their  action  must  be 
nnpelled  by  this  situation. 

There  is  no  pending  litigation,  is  there,  now  in  Pontiac? 

Mrs.  McCabe.  Pontiac  is  busing. 

Mr.  McCix)RY.  I  know  that.  But  is  there  litigation  still  pending? 

Mrs.  McCabe.  The  Supreme  Court  refused  to  hear  our  case  last 
November  but  what  is  pending  is  tricounty  area,  Judge  Both  in 
Detroit,  Wayne,  Oakland,  and  McComb  Counties,  that  will  be  a 
minimum  of  400,000  students  with  maximum  busmg  of  a  million 
minimum,  $42  million  annually. 

Mr.  McCix>RY.  That  case  co\ild  go  to  the  Supreme  Court,  too. 

Mrs.  McCabe.  We  have  no  idea  what  will  get  to  the  Supreme 
Court. 

^Ir.  McCr/>RY.  Thank  you  very  much. 
Chairman  Celler.  Thank  you  very  much. 
Mr.  Polk? 

Mr.  Polk.  Mrs.  McCabe,  what  is  your  position  regarding  integra- 
tion within  a  radius  of  a  mile  and  a  half  f  I  assume  that  under  State 
law  if  a  child  is  assigned  to  a  school  that  is  within  a  distance  of  a  mile 
ana  a  half ,  there  is  no  busing  involved. 

What  is  your  position  regarding  integration  in  that  context? 
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Mrs.  McCabe.  I  live  in  an  integrated  city.  I  took,  because  I  am  going 
to  somehow  maintain  my  freedom  of  choice  as  a  human  being  and 
citizen,  two  of  my  youngsters  out  of  tbe  public  school  and  we  could  ill 
r.fford  it  and  put  them  into  a  parochial  integrated  school.  But  I  did  it 
out  of  choice.  If  the  neighborhood  is  integi  ated  naturally,  and  this  is 
a  natural  integrated  situation  and  they  are  all  in  walking  distance  of 
the  neighborhood  school— fine.  I  have  no  problem  with  integration  or 
I  would  have  left  Pontiac  a  long  tiiixe  ago.  I  have  no  problems  with 
integration. 

Mr.  Polk.  Suppose  we  find  an  area  that  is  shaped  like  a  circle  and 
all  the  people  on  one  side  of  the  diameter  are  white  and  all  on  the 
other  are  black.  Should  we  build  a  school  on  the  line  so  that  all  might 
walk  to  it?  Would  3011  favor  integration  in  that  context? 

Mrfi.  McCabe.  If  this  school  were  structured  there  because  of  a  neres- 
sity,  because  it  was  a  populated  area,  I  would  say  thaf  you  are  compro- 
inising  your  principle  if  you  are  buildiiig  a  school  in  a  given  area  that 
IS  not  a  well-populated  area  and  that  would  not  lie  in  close  pro.xiinitv 
and  safety  for  the  youngsters  to  walk  to  school  "Where  there  are  inte- 
gi-ated  neighborhoods,  integrated  naturallv.  not  by  freezing  home 
sales  or  mtegratmg  neighborhoods  bv  legislation.  I  have  no  ohjc-fion, 
no  problems  with  integration,  sir,  but  if  you  are  saving  let  us  no  longer 
build  schools  where  they  are  needed  but  let  us  Iniild  them  for  some 
other  i-eason,  I  think  here  again  we  are  off  ou  the  wrong  track. 

Mr.  Polk.  I^.t  us  suppose  the  school  is  needed  and  we  have  a  situa- 
tion where  one-haif  of  the  pie-shapd  area  is  black  and  one-half  is 
white.  Wonld  you  fn  vor  integi-ation  in  that  context  ? 

Mrs.  ;McCabe.  Yes. 

Mr.  Polk.  It  is  only  when  integration  would  require  travel  distances 
gre^iter  than  a  mile  and  a  half  that  you  would  st*y  no  ? 

Mrs.  McCabe.  It  is  only  when  the  youngster  has  to  co  bevond  his 
nearest  school.  This  is  no  diflferent  than  in  1954  when^the  Snprenifv 
Court  said  in  essence,  I  know  what  they  said  in  realitv,  the  little  col- 
ored girl  should  not  go  beyond  her  neighborhood  school  just  because 
of  her  race. 

Now,  why  sliould  any  cjiild  go  beyond  his  neighborhood  school  be- 
cause  of  Ins  race?  We  were  asking.fo  be  color  blind  and  all  of  d  sudden 
we  are  asked  to  look  at  color. 

I^.t  the  child  uo  to  the  neighborhood  school  regardless  of  the  color. 

Mr.  Polk.  I  undci-stand  your  point  of  view.  I  am  trying  to  deter- 
mine whether  your  commitment  to  integration  is  limited  to  a  radius 
of  a  mile  and  a  half  and  whether  beyond  such  a  dir^tance  your  com- 
mitment ends. 

Mrs.  McCabr.  No,  because  there  are  youngsters  both  black  and 
white  that  are  bused  to  their  neighbi)rhood  school— both  Wack  and 
white  and  they  are  bused  to  an  integrated  school  bex^ause  thev  live 
beyond  the  mile  and  a  half.  This  is  fijie.  One  youngster  went  to  junior 
high  that  way.  There  were  both  black  and  white  youngsters  l)eing 
bused  to  go  to  their  nearest  school  which  was  bevond  the  mile  and  a 
half  but  at  least  they  attended  the  nearest  neighWhood  school. 

Mr.  Polk.  TVhen  the  children  were  bused  to  the  nearest  school,  an 
mte'rrated  sc^hooK  were  there  anv  racial  outbre^iks  or  fiffhto  ? 

Mrs.  McCabe.  No.  ' 

Mr.  Polk.  It  is  only  when  children  were  bused  some  distance  tb;4t 
there  were  >*acial  outbreaks? 
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Mt-s.  McCabe.  It  was  only  because  of  the  denial  of  their  free<loms. 
Tliis  is  a  constitutional  quoition.  It  is  a  constituticMial  fight  that  I  feel 
I  am  in,  a  fight  to  retaiii  my  rights  to  direct  the  future  of  n^y  yonng- 
sters  to  be  totjilly  involved  in  the  school  that  I  choose  for  them  to 
attxind. 

Mr.  Polk.  W^s  there  any  outcry  in  Pontiac  before  the  Court  order 
when  the  scliool  board  assi^ed  children  to  ncighborliood  .schools? 

Mrs.  McCabs.  This  has  historically  been  tnie.  Children  have  gone 
to  their  nearest  neighborhood  school  and  this  Is  what  has  made  this 
country's  education^u  system  great. 

Mr.  Polk-  In  Pontiac  that  might  be  true  history,  but  it  is  not  true 
history  in  other  areas. 

Regarding  Pontiac,  are  you  saying  that  the  parents  did  not  object 
to  the  neifffiborhood  school  principle  under  which  the  school  board 
assigned  cnildren  to  a  school  close  to  where  they  lived  and  precluded 
the  parents  from  exercising  their  own  choice  as  to  where  their  chil- 
dren should  go  to  get  the  test  schooling?  Are  you  saying  that  there 
was  no  objection  when  the  children  were  forced  to  go  to  the  nearest 
schoc4? 

Mrs.  McCabe.  To  the  best  of  my  knowledge  Pontiac,  Mich.,  has  al- 
ways had  ttie  neighborhood  school  concept.  Wliy  should  there  have 
been  a  hue  and  cry?  I  do  not  know.  I  cannot  respond  and  say  if  a 
parent  chose  to  have  their  youngster  to  go  to  another  school.  I  no  not 
know  this.  I  cannot  relate  to  it. 

Mr.  Polk.  But  there  was  no  objection  in  the  state  of  affairs  in 
Pontiac  before  the  court  order  ? 

Mrs.  McCabe.  Xot  that  I  know  of.  If  a  person  did  not  care  for  that 
particular  neighlwrhood,  they  had  the  freedom  to  move  away  from  it 
mto  another  neighlwrhood  where  they  liked  the  school  tetter. 

They  were  able  to  have  freedom  of  choice.  What  you  are  pointing 
out  is  that  they  did  not  have  a  choice  tecause  they  had  to  attend  that 
neighborhood  school.  They  could  move  from  that  neighl>orhood  and 
go  to  a  .school  of  their  choice  in  a  d*  fferent  neighborhood. 

Under  a  forced  court -ordered  I  iising  plan  you  can  mov(^  anywhere  in 
town,  but  your  youngster  will  still  attend  the  same  sc  hool  that  the 
court  decrees.  / 

Sir.  Pouc.  How  fi-eesome  Americans  are — economically  and  other-, 
wise — to  move  wherever  the  '  want  is  a  matter  (»f  consideruhlc  contro- 
versy, and  teyond  our  prese?it  scope  of  inquiry. 

Thank  you,  Mr.  Chairma  k 

Chairman  Celler.  Tl? .  lik  you,  Mrs.  McCab  .  You  are  duo  a  irroat 
deal  of  credit  for  coming  here. 
Mrs,  McCabe.  Thank  you. 

Chairman  Celleu.  Our  next  witness  is  Mr.  Albert  E.  Ai-cnt,  clr air- 
man, National  Jewish  Community  Relations  Advisory  ro.nicih 
appearing  for  the  American  Jewish  Committee,  American  //cwish 
Congress,  B'nai  BVith  Anti-Defamation  T^eagtii*,  Jewish  LaKor  Com- 
mittce,  Jewish  War  Veterans  of  the  U.S.A.,  National  C  ouncil  of 
Jewish  Women,  Union  of  American  Hebrew  Congregations,  Union 
of  Orthodox  Jewish  Congregations  of  America-United  Svnagogue 
of  America;  accompanied  by  Messrs.  David  Brody  and  Joseph  B. 
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STATEMENT  OP  ALBERT  E.  AEEHT,  CHAIEMAH,  NATIONAL  JEWISH 
COMMTTNITY  RELATIONS  ABVISOEY  COUNCIL,  ACCOMPANIED  BY 
DAVID  BEODY  AND  JOSEPH  B.  EOBISON 

Chairman  Celler.  You  may  file  your  statement  and  epitomize  your 
remarks. 

Mr.  Arent.  Thank  you,  Mr.  Chairman.  T  intend  to  merely  summarize 
wliat  IS  in  that  written  statement  and  I  hope  I  can  be  quite  brief. 
Chairman  Celler.  The  statement  will  be  placed  in  the  record. 
(The  statement  follows :) 

Statement  of  ai^bt  E.  ^Vhext,  Chaiexiax,  National  Jewish  Community 
Relations  Advisory  Council 

This  statement  is  submitted  for  the  following  national  Jewish  organizations : 
American  Jewish  Committee;  American  Jewish  Congress;  B'nai  B'rith— Antl 
Defamation  League;  Jewish  Labor  Committee;  Jewish  War  Veterans  of  the 
U.S.A. ;  National  Counc  1  of  Jewish  Women ;  Union  of  American  Hebrew  Conere- 
gations;  Union  of  Orthodox  Jewish  Congregations  of  America ;  and  United 
Synagogue  of  Amei  lea. 

They  have  askecJ  me  to  represent  them  at  this  hearing  to  express  their  deep 
commitment  to  the  goal  of  equjUity.  their  conviction  based  on  experience  that 
i-very  group  in  our  multi-cultural  society— religious,  racial  and  ethnic— is 
threatened  when  one  is  r^ppressed  and  their  beliefs  that  the  shame  of  racial 
segregation  has  nlread.v  been  tolerated  too  long  and  must  be  ended.  They  are 
convinced  that  enactment  of  any  amendment  to  our  Constitution  curbing  the 
l>o\\op  of  courts  to  deal  with  racial  segrega  ion  would  be  a  betrayal  of  the 
principles  which  this  country  stands  for  in  the  eyes  of  oppressed  people  through- 
out  Tiio  world. 

In  lir»4.  th(»  Unitrc  States  Supremo  Court  issued  its  historic  decision  condmn- 
nig  racial  segregation  in  putJc  schools.  The  decision  gave  new  life  to  the 
guarantee  of  "equal  protection  of  the  laws*'  contained  in  the  Fourteenth  Admend- 
UHMil.  let,  despite  much  progress,  public  school  segregation  still  exists  in  this 
couuto'— North  and  Soi;tli.  It  tiikos  various  forms.  In  much  of  the  South,  it  is 
n  continuing  legacy  of  ('fflcial,  state-imposed,  enforced  separation  of  the  races 
In  much  of  the  rest  of  tl  e  country,  it  i.*:  the  product  of  informal  and  unavowedi 
hut  just  as  effective,  action  by  scli  :)0l  officials  designed  to  keep  the  races  apart. 
iMuany.  ni  all  parts  of  the  countr>,  there  is  increasing  segregation  caused  by  a 
complex  of  frtctors.  often  including  governmental  action,  that  causes  confine- 
niciit  of  Negroes,  Puerto  Ricans  and  other  minority  groups  to  limited  sections 
of  our  residential  areas. 

aiie  courts  have  endeavored  for  nearly  20  years  to  devise  effective  ways  of 
sivsunug  enjoyment  by  all  Amerlc^ans  of  the  rights  affrmed  by  the  Supreme 
<  ourt  in  1\},A.  In  doing  so,  they  have  reeogni^ved  that  correction  of  past  discrimi- 
nation cannot  be  achieved  simply  by  ignoring  race  in  school  operations.  A 
situation  brought  about  by  the  past  wrongful  use  of  race  as  a  factor  in  assigning 
children  to  schools  or  families  to  housing  cannot  be  undone  without  considering 
race  In  designing  corrective  measures.  The  courts  have  also  recognized  that  in 
some  cases,  the  situation  brought  about  by  past  segregation  cannot  be  undone 
by  .simply  assigning  chihlren  to  the  schools  nearest  to  their  homes.  Just  as 
transportation  of  children  to  more  distant  .*:chools  was  used  in  the  past  to 
achieve  .segregation,  so  it  mui«t  now  be  used  to  undo  it. 

»USING  IS  NOr  THE  ISSt'E 

It  ha.s  been  pointed  out  often  enough  that  the  most  vigorous  proponents  of 
so-called  anti-busing**  amendments  Are  not  in  fact  talking  about  busing,  since 
they  supporte<l  that  device  without  resen-atlon  when  it  was  used  to  facilitate 
f(»rrca  segregation  under  he  old  laws  requiring  "separation  of  the  races."  In 
fact,  in  the  process  of  desegregathm  In  recent  years  in  Alabama  ana  Missls.Mppi, 
tliere  has  been  less  busing  than  was  innintainert  in  earlier  vears  to  pernetuate 
segre^ration, 

In  purported  answer  to  thi^  it  has  been  said  that,  if  busing  was  wrong  then. 
It  Is  wrong  now.  Rut  it  was  not  hualng  that  was  wrong  then,  it  was  segregation. 
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In  fact,  no  one  can  argue  seriously  that  busing  is  wrong  per  se.  Millions  of  chil- 
dren are  being  buss«ed  today  for  reasons  hav*  g  nothing  to  do  with  dej^egregution. 
In  fact,  only  a  very  small  proportion  (3%,  acjordingto  earlier  testimony  at  these 
hearings)  of  the  totil  amount  of  busing  is  relattni  to  race. 

In  Swann  v.  Charlotte-Mecktcnhurg  BoarO  of  Edtfcatioti,  402  U.S.  1.  01  S.  Ct. 
12C7  (1971),  the  Supreme  Court  upheld  buying  ♦as  one  tool  of  school  desegrega- 
tion" (91  S.  Ct.  at  128:;),  Speaking  for  the  unanimous  Court,  Chief  Justice  Bunrer 
said  (91S.Ct.atl282)  :  ^ 

*'Biis  transportation  has  been  an  integral  part  of  the  public  educational  system 
for  years,  and  was  p^  rhaps  the  single  most  important  factor  in  the  transition 
from  the  one-room  schoolhouse  to  the  consolidated  school.  Eighteen  million  of  the 
nation's  public  school  children,  approximately  39%,  were  transiiorted  to  their 
seh«)ols  by  bus  in  1969-1970  in  all  parts  of  the  country." 

All  this  busing,  of  course,  is  "forced  busing" :  tliiit  is,  busing  required  bv  di»ci- 
sions  of  the  school  authorities.  Obvioasly.  therefore,  the  use  of  that  term  only 
iu  the  case  of  busing  for  the  purpose  of  desegregation  is  disingenuous,  to  sav  tlie 
least.  It  seems  to  be  fashionable  to  attach  the  word  '"forced"  to  any  governnunit 
decision  under  attiick,  Xo  one  descrllws  the  laws  requiring  thildren  to  go  to 
school  as  "forced  school  attendance  laws."  Is  it  not  time  to  abandon  use  of  the 
term  "forced  busing" as  no  more  tlmiia  rhetorical  trick? 

1  repeat— the  evil  is  racial  segregation.  To  the  extent  that  a  reasonable  amount 
of  ou-sing  is  neces.*!ary  to  end  that  evil,  it  must  be  accepted.  It  then  becomes,  as  in 
other  cases,  one  of  the  techniques  used  to  assure  good  education  for  all. 

THE  EESPONSIBILITY  OF  THE  C0UBT8 

nie  extent  to  which  busing  of  students  should  l>e  used  to  undo  .*^pgregati<m  is 
still  under  active  consideration  by  the  nation's  courts.  It  may  he  assumed  that  the 
uhimate  judicial  resolution  of  that  question  will  be  consistent  with  the  constitu- 
tional mandate  of  equality,  while  at  the  same  time  giving  due  weigh  to  practical 
considerations.  It  would  Ije  absurd  to  suggest  th.it  the  nine  men  who  constitute 
the  United  States  Supreme  Court,  presently  or  in  the  future,  are  going  to  require 
of  the  nation's  .schools  action  at  odds  witli  their  educational  resiKuisibiliMes 

On  the  other  hand,  it  would  l>e  inexcusable  to  restrict  the  courts  from  order- 
ing what  must  be  done  to  assure  to  all  children  equal  access  to  qualitv  e<^uf  ation. 
This  Committee  is  familiar  with  the  evidence  that  segregated  .schools  are  un- 
sound and  educationally  harmful.  It  knows  also  that,  while  progress  has  been 
made  toward  ending  public  school  segregation,  we  still  have  a  long  wav  to  go  Tlie 
question  before  this  Committee  today  is  whether  further  progress  is  to  be  halted 
procedures  for  enforcing  constitutional  piarantee.s.  And  it  is  the  obligation  of  the 
Federal,  state  and  local  governments  to  implement  tlie  courts'  decisions.  To  what- 
ever extent  curbs  are  placed  on  what  the  courts  may  do  to  redeem  the  consti- 
tutional promise  of  equality,  that  promise  is  vitiated.  That  is  precisely  what  is 
proposed  by  the  resolutions  for  constitutional  amendments  -  now  before  this 
Committee. 

Since  we  are  here  discu,ssing  only  proposed  constitutional  amendments,  it  is 
not  strictly  relevant  to  comment  on  the  various  legislative  propo,sals  that  have 
been  put  forth  in  this  area.  Nevertheless,  we  tnke  this  opportunltv  to  comment 
on  the  "moratorium"  proposal  recently  advanced  by  President  Nixon.  We  believe 
that  it  would  be  tragic,  and  probably  illegal,  to  require  the  courts  to  observe  a 
♦'moratorium"  on  the  issuance  of  orders  designed  to  remedy  past  constitutional 
violations.  Our  whole  system  of  law  would  he  undermined  if  courts  were  com- 
pelled to  tell  persons  applying  for  redress:  **Yes,  your  constitutional  rights  have 
been  invaded.  But  we  are  barred  from  giving  you  eflfective  relief." 


THE  PENDING  PROPOSALS 

A  number  of  proposals  for  amending  the  Constitution  to  curb  or  even  block 
enforcement  of  the  prohibition  of  segregation  h.»ve  Ken  Introduced  in  Con^'ro^s 
Perhaps  the  most  widely  iMscur^sefl  is  H.J.  Res.  fi20,  which  Is  the  subject  of  a 
pending  discharge  petition  in  the  House  of  Representatives.  The  operative  pro- 
V  slon  of  this  Resolution  provides:  "No  public  school  student  shall  because  of 
his  race,  creed,  or  color,  be  assigned  to  or  required  to  attend  a  particular  school.*'  * 

TTonrP^\^t"^r"*^^°E®  awlgned  to  ptihMc  schoo  «  in  Amprica  on  the  grounds  of  rellglori: 
nn^U^eZ^nll^^^^^  '''''  ''''  prono..d\xnen<lment  w'otiM 
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It  is  one  of  the  ironies  of  history  that,  if  t\m  language  had  been  part  of  our 
Constitution  during  the  first  Imlf  of  this  century,  the  shume  of  enforced  public 
school  segregation  would  not  have  occurred  and  we  would  not  now  be  struggling 
to  overcome  its  dreadful  results.  This  language  would  have  prevented  the  crnel 
practice  of  dividing  children  along  racial  lines  and  sending  them  to  separate 
kc1h)o1s,  often  on  buses  talcing  them  far  from  their  homes. 

Why,  then,  is  this  proposal  unsound  and  destructive  now?  Because,  just  as 
busing  was  fonnerly  aii  effective  device  to  preserve  segregation,  it  i**  now,  as 
Chief  Justice  Burger  said  in  the  Htcann  case  cited  above,  "one  tool  of  desegre- 
gation.' Indeed,  it  is  a  particularly  effective  tool  for  that  pun>ose— which  may 
well  he  why  it  is  so  vigorously  opposed  by  former  supi>orters  of  separation  of 
the  races. 

It  should  be  recognized  clearly  that  H.J.  Res.  620  is  not  an  "anti-l)u.*^ing"  mriHl- 
ment  at  all.  It  is  au  "anti-desegregation*'  amendment  If  race  could  not  be  con- 
sidered in  assignment  of  pupils  to  schools  under  any  consideration,  tlu*  pro.sent 
sitnati<m  would  l»e  froscen. 

We  have  examined  other  amendments  propo.sed  to  the  Hou^e  of  Representa- 
tives, including  those  f^nitained  in  H.J.  Res.  30.  43,  70,  79,  »4.  1.10,  'Jli'}.  ."MJI. 
5711.  5S7.  593,  (W),  607,  02S,  63C,  854,  855,  0S3.  1030  and  1043  and  H.R.  OG.  Some 
are  identical  with  or  similar  to  H..T.  Re.s.  620.  Some  are  more  limited  in  scoijc. 
Others  would  go  so  far  a.s  to  nullify  the  effect  of  the  Brown  decision  by  making 
I>tiblic  school  authorities  free. of  any  obligation  to  comply  with  the  guaranty  of 
equality  in  the  Fourteenth  Aniendment.*  Most  of  them,  lilce  II..T.  Res.  (»20.  dd'not 
even  refer  to  basing  or  tran.<portation  of  pnpil^  but  deal  rather  with  the  do*«egr(>- 
gation  process  generally.  All  of  them  have  the  fundamental  objective  of  using 
the  constitutional  amendment  process  to  curb  practices  which  have  l)een  fotmd 
necessary  to  free  American  children  from  suffering  etlncational  deprivation 
because  of  their  lace. 

NEIGHBORHOOD  SCHOOLS 

Another  propo.sed  amendment  that  has  received  attention  is  8. J.  Res.  203 
and  its  companion  measure  in  the  House.  H.J.  Res.  855.  Section  1  of  this  pro- 
po.st»d  amendment  reads  as  follows :  "1.  No  iier.son  shall  he  denied  the  freedtun 
of  choice  and  the  right  to  have  his  or  her  children  attend  their  neighborluuMl 
public  schnol."* 

This  language  would  embed  in  our  Constitution  the  simplistic  belief  that 
the  problems  of  our  schools  can  be  solved  by  having  all  children  go  to  the 
schools  nearest  their  homes.  No  such  rule  has  ever  prevailed  in  our  schools  and 
tnere  is  no  reasim  to  iK'lieve  that  it  wonhl  work  now.  Aside  from  its  vaguenes.**.^ 
this  amendment  would  put  an  obstacle  in  the  way  of  achieving  many  valid 
educational  objectives.  But  its  destructive  effect  on  desegregation  efforts*  which 
is  its  chief  purpose,  is  what  we  are  concerned  with  here. 

There  are  obvious  advantages  in  having  children  attend  schools  in  their 
neighborhoods.  But  those  advantages  have  not  l>een  and  should  not  be  regarded 
as  absolutes.  Assignment  of  children  to  schools  must  take  many  factors  into 
consideration.  What  system  of  values  would  put  the  convenience  of  neigh- 


*For  exnmplp.  H.J.  Ren.  150  would  hnvp  the  Constitution  aay  thnt  the  "power  to  p«tab« 
ll^h  n*id  Kuporvlse  schools  ...  Is  reHervod  to  the  Stn*ef<  re*«n«tlvelj-.  or  to  the  poople.*' 
If  this  monns  anythinfr.  it  lf<  that  no  action  by  a  Htate  .*ef?ardfng  its  Kcbools  could  be  cliul* 
lonprd  undiT  the  Constitution.  Thus,  a  Rtnto  could  rostore  forced  siorregntlon  or  evon 
exclude  Negroes.  Jews  or  Itnllans  from  Its  schools  altogether.  H.J.  Res.  216  would  provide 
that  the  rljfht  to  ehoose  the  school  to  which  one's  ehlld  Is  to  po  shall  not  be  IntfTtered 
with  hy  any  provision  In  the  Constitution  or  by  any  Federal  or  state  law.  This,  of  coUfhC. 
would  mean  that  a  school  board  eould  not  even  enforce  a  neI;;hborhood  school  zoning;  plan. 

»The  second  section  of  S.J.  Res.  2o3  would  cuarantee  the  riffht  to  equal  educationni 
opportunity  affalnst  ahrldpment  by  economic  discrimination  In  the  allocation  of  schcwl 
funds.  .Vhlle  It  would  no  doubt  he  desirable  to  end  the  present  \^i(]espread  Ineqanllty  of 
odncatlonal  opportunity  due  to  unequal  tax  resources.  It  Is  dotibtful  whether  the  Jnn^unpe 
of  S.J.  lies.  203  would  add  sipniflcantly  to  the  Guarantee  of  e(iu.:llty  now  In  the  Fotirteenth 
Ajnendment.  In  auy  case.  Section  One  of  this  Resolution  must  bo  judged  on  Its  own  merits, 

*.nist  what  Is  the  niennlnf;  of  * 'neighborhood  public  school"  as  used  In  S  J.  Uos.  20.1?  If 
It  means  the  icrcopraphifnily  nearest  school  to  the  child's  residence,  the  amendment  Is 
iinWorKable.  No  zonin;:  system  operates  that  way.  But  If  the  phrnse  does  not  mean  that.  It 
has  110  clear  meanhip  at  all  and  thus  constitutes  an  Invitation  to  endless  lltijratlon.  It 
could  even  be  argned  that  continuation  of  the  present  larffc-seale  trend  to  centralization  of 
rural  schools,  replacing  the  "neighborhood'*  one-room  school,  would  have  to  be  halKd 

School  dlstrlct.s  are  not  "neighborhoods,"  Their  houndnrles  nre  fixed  bv  school  hoards 
with  II  view  to  serving  th*»  best  educational  Interests  of  children  and  are  changed  from 
time  to  time.  The  sizes  and  shapes  of  such  areas,  or  districts,  vary  from  eomraunUv  to 
i-omniunity  nnd  even  within  coinuiuuJtles.  ns  do  the  proce(lur(»s  bv  which  thi-v '  ar«» 
<letermiiied  ' 
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lK»rlioc)(l  schools  ab8C)lntel.v  and  irreversibly  atiove  tae  objective  of  erasing 
racial  segregation  and  its  attendant  educational  evils?  The  sample  fact  is  tlmt« 
in  school  systems  that  have  been  racially  segregated,  as  in  the  district  in  the 
SH'tittn  cpse  cited  abor(;.  ''assignment  of  children  to  the  Fjhool  nearest  their 
home  sening  their  grade  would  not  produce  an  effective  dismantling  of  the 
dual  system"  (!>1  S.  Ct.  at  12dS). 

It  must  also  be  remembered  that  desegregation  plans  are  now  in  effective 
oiK'ration  in  hundreds  of  school  districts.  Imposition  a  rigid  ''neighborhood 
Kchool"  requirement  on  all  public  school  districts  *^hrou'^hout  the  nation  would 
require  termination  of  most  of  these  plans.  More  troadly,  it  would  mean 
virtual  repudiation  of  the  constitution  n^andate  to  dismantle  the  il;ial  school 
system.  Adoption  of  S.J.  Res.  203  woulU  be  one  wvy  of  telling  the  Negvoes, 
Puerto  Ricans,  Mexicans  and  others  who  are  toda*  'x>nfined  to  ghettoi'  that 
no  further  progress  is  to  be  made  toward  the  goa!  of  educating  our  children 
together  rather  than  ai»art. 

The  vaules  of  the  neighliorhood  school  are  no*^  supreme.  Like  all  other  edu- 
critif^nal  values,  they  are  relative  and  must  be  weighed  against  others  which 
may  at  times  be  deemed  more  important.  Certa*uly,  one  of  these  If  desegregation. 

DESE«»EaATIOA  A^U  QUALITY 

At  the  1064  Plenary  Session  of  the  National  Jewish  Community  Relations 
Advisory  Council,  a  Joint  Program  Plan  was  adopted  which  inelnded  th;  ^^>1- 
lowing  statement: 

**The  objective  of  our  public  education  system  is  to  lead  children  to  develoii 
their  capacities  to  the  highest  and  most  satisfying  degree  and  to  prepare  them 
to  live  effectively  In  our  society  and  to  contribute  to  its  general  welM)eing. 

*'One  of  the  crucial  criteria  by  which  the  adequacy  of  education  for  mch 
democratic  living  must  be  evaluated  is  the  criterion  of  its  effectiveness  In 
fostering  among  pupils  atticudes  and  relationships  based  on  mutual  respect 
for  difference.  The  fostering  of  such  mutual  respect  among  pupils  of  different 
races  is  promoted  in  a  racially  integrated  setting.  Racial  integration  in  public 
sch(»ols  thus  is  an  essential  component  of  good  education  in  our  society.  It  is 
not  a  .substitute  for  quality.  Neither  is  it  an  alternative  to  qualltv.;* 

The  nationol  Jewish  organization  for  which  I  speak  here,  of  them 
inciiibers  of  the  National  Jewish  Community  Relations  Advisory  Council.  ;-<m- 
finur  to  support  the  twin  objectives  of  integration  and  quality  education.  They 
rc^rard  these  two  concepts  as  indivisible.  Quality  education  for  all  is  not  ims- 
sibic  without  integration. 

I'he  practical  difficulties  involved  in  integrating  schools  in  some  areas  must 
Iw  neitluT  ignored  nor  minimi'/^.  One  of  the  most  serious  objections  to  efforts 
to  (loscgregate  has  l»ecn  the  understandable  reluctance  of  parents  to  acf^  their 
children  transferred  to  schools  that  are  substandard  iKnause  of  poor  staff 
training,  inferior  or  antiquated  physical  plant  or  lack  of  security  .a  the  school 
or  its  neighborhood.  Experience  indicates  that  it  is  difficult  If  not  iniiM).s.sihl(» 
to  put  into  (ffect  a  desegregation  plan  that  includes  such  transfers.  Hut  it  is 
obviously  not  enough  to  say  that  children  should  not  he  transferred  to  bad 
sc'iool.:.  The  children  who  are  In  bad  schools  now  should  not  be  left  there 
either. 

T\w  answer  is  to  end  segregation  and  improve  the  schools.  riait)V*  I  in.'*  ii>«» 
norinng  to  do  with  busing.  The  prolUems  I  have  just  relerred  tf  wouM  not  Ik* 
Solved  l»y  enactment  of  any  of  the  proposed  amendments  betwe  this  Comniittcn*. 
'J'hc  .solution  lies,  first,  with  Congress  and  the  state  legislature  which  control 
M-hool  financing.  It  lies,  second,  with  the  courts,  moving  flexibly  to\v}ird  Imth 
({iiality  and  equality  in  the  public  schools.  Certainly,  the  courts  can  t>e  relied 
on  not  to  require  *' unnecessary  busing,**  one  of  the  pejorative  T^hrases  in  wide 
use  today.,  Hut  they  must  not  be  hamstrung  by  constitutional  amendments 
arbitrarily  .ind  rigidly  barring  busing,  iiiandating  neighborhood  schools  or  giv- 
ing piin'nt'<  p.^wer  to  veto  adtuinistretive  decisions. 

.\(lopti(ai  o.'  a  constitutiomil  amendment  designed  to  halt  busing  or  '^ther 
desegregation  aieasures  would  b<»  a  signal  to  the  world  that  the  American  l>eo- 
\t\v  liad  departed  from  the  principles  of  fre'lom  and  equality.  Our  Constitution, 
base<l  on  tho.s(»  principles,  has  i>>\n  a  symOol  of  hope  to  the  entire  world.  The 
mere  fact  that  the  drive  to  halt  d'^segregJ'vlon  has  resulteil  in  a  constitutional 
aniendnicnt  would  establish  that  the  change  was  fundame^  lal — a  revision 
of  otir  basic  law.  «'flectinga  revision  in  our  basic  attitudes. 

The  guarantees  of  freedom  and  equality  in  our  Constitution  stand  as  a  monu- 
ment by  a(^ opt  ion  of  any  of  these  proposed  amendments. 
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Mr.  Arbnt.  I  am  chairman  of  the  National  Jewish  Comtmmity 
Relations  Advisory  Council,  which  is  composed  of  nine  major  na- 
tional Jewish  organizations  having  to  do  with  community  nlations, 
religious  and  civic  alfaii'S,  and  92  local  Jewish  community  I'elacions 
councils, 

I  am  here  today  to  present  a  statement  in  behalf  of  the  nine  national 
organizations  which  are  listed  in  our  written  statement  They  have  re- 
quested me  to  represent  them  at  these  hearings  to  express  their  deep 
commitment  to  the  goal  of  equalitvj  tiieir  conviction  based  on  expen- 
encc  that  every  group  in  our  multicultural  society,  religious,  racial, 
and  ethnic,  is  threatened  when  anyone  is  oppressed. 

Also  to  expi'ess  their  belief  that  the  shame  of  racial  segregation  has 
alr(*ady  been  tolerated  too  long  and  must  be  ended.  They  are  convinced 
that  e.  actment  of  any  amendment  to  our  Constitution  curbing  the 
power  of  the  courts  to  deal  with  segregation  would  be  a  betrayal  in 
the  eyes  of  oppre^ed  people  throughout  the  world  of  the  principles 
for  which  this  country  stands. 

After  Dr.  Horn's  exhaustive  and  most  admirable  statement,  I  wjis  in- 
clined to  think  there  was  little  left  for  me  to  sJiy  but  after  hearing 
Mi's.  McCabe,  J  think  I  should  go  ahead  with  a  summary  of  our 
position. 

The  courts  have  endeavored  for  nearly  20  years  to  devise  effective 
ways  of  assuring  enjoyment  by  all  Americans  of  the  rights  affirmed 
by  the  Supreme  Court  in  1954  in  its  decision  condemning  racial  segre- 
gation in  the  public  schools.  In  doing  so,  the  courts  have  recognized 
that  cori-ection  of  past  discrimination  canrot  be  achieved  simply  by 
ignoring  race  in  school  oi^erations. 

A  situation  brought  about  by  the  past  A-ron^ul  use  of  race  as  a 
factor  in  assigning  children  to  schools  or  i'amilies  to  housing  cannot 
be  undone  without  considering  race  in  designing  corrective  measures. 

The  courts  have  also  recognized  that  in  some  cases  the  situation 
brought  about  by  past  segregation  cannot  be  undone  by  siini)ly  assign- 
ing children  to  the  schools  nearest  their  homes. 

Just  as  transportation  of  childu  ^  to  more  distant  schcK)lK  was  used 
in  the  past  to  achieve  segregation,  «'^)  it  must  now  Ik*  used  to  undo  it. 

Gentlemen,  busing  is  not  the  reai  i^sue  here.  No  on'^  can  argue  sen- 
ously  that  busing  is  wrong  per  se.  Millions  of  children  are  being  bused 
today  for  reasons  liaving  nothing  to  do  with  desegregation. 

Ill  fiict,  :>nly  a  very  small  proportion,  3  percent  according  to  earlier 
testimony  at  these  hearings,  of  the  total  amount  of  busing  is  related 
to  race. 

In  Stoann  v.  Chavhtfe-Mecklenhurg  Board  of  Edvrafion,  to  which 
Dr.  Hom  so  frequently  referred,  the  Supreme  Court  ui)lield  buying 
as  **one  tool  of  school  desegregation.'' 

Speaking  for  the  unanimous  Court,  Chief  Justice  Burger  said : 

Bus  transportation  has  beon  an  inteffnil  part  of  the  laiblic  education  system 
for  y^arn,  and  was  i)erhaps  rhe  single  most  imtiortant  factor  in  (ho  transition 
from  the  one-rooin  K(.*hool  house  to  the  consolidated  school.  Eiprhteen  luiUion  of 
tlie  nation's  public  school  children,  approximately  81)  perconi,  were  tranj^iiortod 
to  their  schools  by  bus  in  106I>-1070  in  all  parts  of  the  country. 

All  this  busing  of  couise,  is  "forced  busing.''  That  is,  busing  re- 
quired by  the  decisions  of  the  school  authorities. 

Obviously,  tiu»ref(n-e,  the  use  of  that  term  only  in  the  case  of  iMising 
for  the  purpose  of  desegregation,  is  disingenuous  to  say  the  least. 
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Chairman  Celijer.  Are  you  going  to  epitomize  or  are  you  o^oino^  to 
read  your  statement?  ^ 

Mr.  Arent.  I  have  cut  the  10  pages  to  4  pages. 

riiairman  Celler.  The  warning  bells  have  rung  already, 

Mr.  Arent.  I  have  cut  the  10  down  to  4  and  I  will  try  to  cut  tlieni 
down  to  3,  sir. 

I  do  want  to  make  it  clear,  though,  that  it  is  time  to  abandon  use 
of  the  term  "forced  busmg"  as  no  more  than  a  rhetorical  trick  The 
extent  to  winch  busing  of  students  should  be  used  to  undo  segregation 
IS  still  under  active  consideration  by  the  Nation  s  courts.  Vmhv  our 
constitutional  system  it  is  the  duty  of  the  courts  to  determine  the 
procedures  for  enforcing  constitutional  guai-antees  and  it  is  the  obli- 
gation of  the  Federal,  State,  and  local  governments  to  implement  the 
courts-  decisions.  To  whatever  extent  curbs  are  placed  on  what  the 
courts  may  do  to  redeem  the  constitutional  promise  of  equality,  that 
promise  is  vitiated. 

That  is  precisely  what  is  proposed  by  the  resolution  for  constitu- 
tional amendments  now  before  this  committee  as  well  as  by  the  pro- 
posed morjvtorium  on  issuance  of  orders  designed  to  remedv  past  con- 
stitutional violations. 

As  \'ou  know,  a  large  number  of  resolutions  and  amendments  have 
been  offered  to  the  House  of  Representatives  to  deal  with  this  sub- 
ject ;  22  of  them  are  referred  to  in  our  statement.  All  of  them  have  the 
fundamental  objective  of  using  the  constitutional  amendment  process 
to  curb  practices  which  have  been  found  necessan'  to  free  American 
riuldren  from  suffering  educational  deprivation  because  of  their  race, 

Another  proposed  amendment  that  has  received  attention  is  Sen- 
ate Joint  Resolution  203  and  its  companion  measure  in  the  House, 
House  Joint  Resolution  855.  Section  1  of  this  proposed  amendment 
reads  as  follows: 

No  i)orson  shall  be  denied  the  freedom  of  cUoioe  and  the  right  to  have  hifl  or 
her  children  attend  their  neighborhood  public  school. 

This  language  would  imbed  in  our  constitution  the  simplistic  belief 
that  the  problems  of  our  schools  can  be  solved  by  having  all  children  so 
to  the  schools  nearest  their  home. 

What  system  of  values  would  put  the  convenience  of  neighborhood 
schools  absolutoly  and  irreversibly  above  the  objective  of  erasing  racial 
segregataon  an  i  its  attendant  educational  evils? 

The  simple  fact  is  that  in  school  systems  that  have  been  racially 
segregated,  as  in  the  district  involved  in  the  Stomncase^  assignment  of 
children  to  the  school  nearest  their  home  would  not  "produce  an  effec- 
tive dismantling  of  the  dual  system," 

Tlie  national  Jewish  organizations  for  which  I  speak  ho-c,  all  of 
them  members  of  the  National  Jewish  Community  Relations  Advisory 
Council,  continue  to  support  the  twin  objectives  of  integration  and 
mialitv  education.  They  regard  these  two  concepts  as  indivisible. 
Quality  education  for  all  is  not  possible  without  integration. 

Adoption  of  a  constitutional  amendment  designed  to  halt  busing  or 
other  desegregation  measures  would  be  a  signal  to  the  world  that^the 
American  people  had  departed  from  the  principles  of  freedom  and 
equality. 

Tlianlc  yotu  Mr.  Chairman.  I  trust  that  I  have  given  you  the  essence 
of  our  statement. 
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thStSiS™  "'^       "'^"^  °'        organization  as  to 

prlihLl^'''''^'  ^^«^™ent  on  page  4  indicates  that,  while  we  are 
add!  essmg  ourselves  primarily  to  proposals  for  a  constitutional  amend- 
ment, we  are  also  opposed  to  the  moratorium  proposal  recently  ad- 
vanced by  President  Nixon.  lOVClll-ljr 

^^""'^  '^rag'C  and  probably  illegal  to  require  the 
courts  to  observe  a  moratorium  on  the  issuance  of  orders  dosi<rncd  to 
remedy  past  constitutional  violations.  ^ 

npiwf  °^      .''""'^  ^  undermined  if  courts  were  com- 

pe  ed  to  tell  pei^ons  applying  for  redress,  ''Yes,  your  constitutional 
relief  "  mvadedbut  we  are  barred  from  giving  you  effective 

nicant"that*^^''''^'''  "'"egal."  Will  you  explain  what  you 

Mr.  Irent.  We  think  unconstitutional.  We  think  it  is  an  improner 

encroachment  itpon  the  separation  of  powers  to  have  the  legislative 

branch  try  to  deny  the  Supreme  Court  the  power  to  deal  with  the 

protection  of  a  fundamental  constitutional  right. 
Chairman  Celler.  Mr.  Hungate? 

Mr.  HuNOATE.  In  your  statement  you  say:  "All.  this  busing,  of 
fnS  ;  that  is,  busing  required  by  decisions  of  the 

^2  r^'.^^'V^  ^^"^^  V^'^^P^  I'artof  the  problem  is 
tJiat  while  decisioas  of  local  school  authorities  can  be  renewed  by  the 
voters  when  a  school  board  stands  for  election,  orders  from  the  Fo/leral 
courts  come  from  bodies  not  answerable  to  the  voters?  Do  you  think 
tiiat  could  be  a  reason  that  we  have  a  problem  hei-e ? 

Mr.  Arent.  I  do  not  think  that  is  really  the  problem.  I  think  you 
woul(  have  the  same  turmoil  if  it  were  fought  out  regularly  in  the 
.school  board  elections.  &  j 

Mr.  HuNGATE.  I  think  in  the  school  board  elections  it  does  not 
Happen  in  many  cases,  because  of  the  voting  power. 

Mr.  Arext.  Wien  you  are  dealing  with  a  constitutional  right,  the 
courts  are  there  to  see  that  it  is  protected.  Our  Constitution  cannot  be 
ovei  niled  without  constitutional  amendments  and  in  this  the  courts  I 
wouKl  say  have  been  unusually  careful  over  the  period  since  1954  to 
treat  this  problem  with  perspective  and  with  an  eye  to  the  needs  of 
the  community. 

Mr.  HuNOA-ra.  And  you  are  saying  this  is  a  constitutional  right? 
Mr.  Arent.  Yes. 

1,„^)/ n  ^^j^ol^  constitutional  right,  tlie  fact  that  we 
liacl  a  poll  that  showed  80  percent  of  the  people  disapproved  it  

.Mr.  Arent.  No  one  can  take  away  my  free  speech  because  80  percent 
of  the  people  think  I  ought  to  be  shut  up.  Similarly,  if  the  courts 
interpreting  the  Constitution  say  you  have  a  constitutional  ri<rht  to  be 
educated  m  a  nonsegregated  school,  and  that  one  of  the  means  to  brinjr 
about  this  condition  involves  a  certain  amount  of  busing,  then  I  have  a 
constitutional  right  not  to  have  my  privilege  to  go  to  that  kind  of 
school  interfered  with  by  the  electorate. 

Mr.  HuNOATE.  If  90  percent  of  tlie  jurors  think  a  man  committed  a 
munlor  but  a  unanimous  verdict  is  required,  he  is  acquitted 
constitutionally.  i  ^« 
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Mr.  AuEXT.  That  is  a  provision  made  in  the  Constitution.  However, 
the  courts  can  protect  him  from  impi-oper  applications  of  laws  and 
legal  princii>les. 

Air.  HuxGATE.  One  other  question.  On  page  7  you  say,  "What  system 
of  values  would  put  the  convenience  of  neighborhood  schools  absolutely 
and  inwersibly  above  the  objective  of  emsing  racial  segregjition  and 
its  attendant  educational  evils  ? " 

But  are  we  imposing  an  undue  burden  on  public  schools  when  we 
call  upon  them  to  erase  the  evil  of  segregation,  when  shouldn't  that 
burden  also  be  bonie  by  open  housing,  job  oppoitunities  and  the 
churches  i 

Are  we  putting  too  much  burden  on  the  schools? 

Mr.  AuEXT.  You  will  ^t  no  argument  from  me  on  the  need  to  change 
our  whole  pattern  of  living  to  deal  with  the  gi-eat  crisis  in  this  country 
of  ranedying  the  wrongs  of  many  yeai*s  but  the  schools  can  do  the 
major  pait  involved.  And,  where,  as  in  the  city  of  Tampa,  desegreira- 
tion  plans  hayc  l>een  put  in,  I  have  had  reports  from  people  there  of 
how  successfully  they  are  working.  There  are  difficult  transition  prob- 
lems, but  if  we  made  up  our  minds  we  had  to  deal  with  these  problems 
and  could  not  run  away  from  them  and  could  not  get  involved  in  emo- 
tional outbursts  and  engage  in  violence  because  of  them,  these  things 
can  lx>/  corrected. 

The  children  do  not  create  these  problems.  The  problems  are  created 
by  their  parents. 
Mr.  HuXGATE.  Thank  you  very  much. 
I  appreciate  your  statement. 

Chairman  Ciller.  Mr.  Arait,  I  take  it  you  believe  that  the  right 
to  attend  an  integrated  school  and  the  right  to  prevent  a  State  from 
forcing  a  student  to  attend  a  segregjated  school  are  constitutional  rights 
as  announced  by  the  Brown  decision  of  1954.  Therefore,  it  would  be 
not  only  improper  but  illegal  and  unconstitutional  for  Congress  to 
prevent  a  court  from  remedying  deprivations  of  those  constitutional 
rights. 

Mr.  Arent.  Exactly,  Mr.  Chaiman. 

Chairman  Celler.  Mr.  Polk. 

Mr.  P01.K.  Thank  you,  Mr.  Chairman. 

Mr.  Ai-ent,  you  referred  in  you»- testimony  to  Hoiise  Joint  Resolution 
8.55.  We  have  not  had  too  much  testimony  on  that  proposal. 

I  was  wondoring  if  the  two  rights  asserted  in  the  text  of  House 
Joint  Resolution  855,  freedom  of  choice  and  the  right  to  attend  a 
neighl)orhood  school,  are  contradictor)'. 

Mr.  Arext.  Yes ;  I  will  let  Mr.  Brody  answer  that. 

Mr.  Brody.  There  if?  a  contradiction.  If  the  child  is  compelled  to  at- 
tend tlie  neighlK)rhood  school,  then  there  is  obviously  a  contradiction 
with  tlie  principle  of  f  it»edom  of  clioice. 

Mr.  Polk.  In  a  noni-acinl  context.  I  have  found  case^  where  plain- 
tiffs l)nve  asserted  under  State  law  or  local  law  that  they  had  a  rijrht  to 
attend  a  neighl>orhood  55chool.  The  plaintiffs  all  lost,  the  courts  holdinir 
tliat  the  school  hoard  and  not  tlio  pairnts  had  the  right  to  deride  wliere 
the  children  would  iro  to  school.  Board  of  Edvcatmi  of  Sycamore  v. 
State  ex  reh  Wickham.  80  Ohio  St.  13a,  88  N.W.  412  (1009) ;  (hrpiifh 
V.  Levitt.  285  Anp.  Div.  V\7  N'.Y.S.  407  (1055) ;  Creyhon)  v.  Board 
of  luhfcatio)).  00  Kan.  «24.  16^  P.  145  (1017) :  State  ex  rel  Lewis  v. 
Board  of  Education  of  W'dmfiuf^nn  Srhoo^  Dlntrlct.  W  Ohio  St.  145. 
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28  N.E.  2d  498  (1940).  Hefore  11)54  with  one  exception, /iwoa?  v.  Board 
of  Education,  45  Kansas  152  (1891),  the  same  result  was  reached 
where  the  plaintiff  assert<»d  tliat  he  was  denied  access  to  the  neighbor- 
hood school  because  of  h:  5  race*.  Lenus  v.  Board  of  Education  of  Cin- 
cinnati, 7  Ohio  Dec.  Rep.  120  (187G) ;  People  ex.  rel,  Dietz  v.  Easton^ 
13  Abb.  Pr.  Ecp.  n.s.  (N.Y.)  161  (1872);  People  ex  rel  Kink  v. 
Gallagher,  93  N.Y.  438  (1883);  Pierce  v.  Vnio^n  District  School 
Trustee,  46  N.J.  26  (1884),  affiniied  47  N.J.L.  384  (1885) ;  Lehew  v. 
Brummel,  103  Mo.  540  (1800):  Dameron  v.  Bayless,  14  Ariz.  180 
(1912);  McSioain  v.  County  Board  of  Education,  104  F.Supp.  801 
(1952).  The  clear  import  of  these  decisions  is  to  deny  that  there  is  a 
ripht  to  attend  a  neighborhood  school. 

In  your  study  of  the  problem,  have  you  come  across  any  contrary 
authority? 

Mr.  RoBisoN.  There  never  was  any  such  State  and  local  law  for  the 
obvious  reason  it  is  almost  impossible  to  define  the  term  *'neighbor- 
hood  school/'  even  in  school  .systems  that  have  no  racial  problems 
whatever  and  are  simply  thinking  about  the  convenience  of  the 
children. 

Thei*c  never  has  been  an  absolute  iiile  that  you  go  to  the  school 
nearest  to  you.  It  cannot  be  worked  that  way.  There  are  too  many  other 
factors.  The  size  of  the  district.  The  thinness  of  tlie  population  in 
some  areas.  The  avenues  you  have  to  cross.  Tliere  has  never  been  any 
such  concept  of  the  neighborhood  school.  I  do  not  recall  any  discus- 
sion of  neighborhood  school  until  the  question  of  racial  segi*egation 
came  up.  It  has  been  used  only  as  a  way  of  opposing  desegregation 
measures. 

Mr.  Poi.K.  Re<rarding  freedom-of -choice  plans,  have  you  come  across 
that  kind  of  school  plan  in  a  context  other  than  the  Southern  sub- 
terfuges to  get  around  the  Brouui  decision  ? 

Ml-.  AnKXT.  That  is  the  only  context  in  which  I  have  heard  it  and 
I  think  it  is  unworkable  as  an  administrative  solution  to  the  problem. 

Mr.  Brody.  The  neighborhood-school  principle  was  ignored  for  a 
long  period  of  years.  It  was  never  an  inflexible  concept  and  was 
virtually  ignored  until  recent  years. 

Even  today,  to  take  the  Richmond  situation,  it  may  be  that,  in  the 
case  of  a  child  living  in  the  city  of  Richmond,  the  school  nearest  him 
may  be  across  the  district  line. 

Mr.  HuxGATE.  Mr.  Arent,  I  am  certain  you  and  your  associates  in 
ADL  are  criticiil  of  guilt  by  association  but  I  think*  there  is  no  hann 
in  enhancement  by  association  and  I  commend  vou,  Mr.  Rrody  and  Mr. 
Robison.  One  last  question. 

Do  you  think  that  any  child  should  be  compelled  to  attend  a  school 
outside  of  his  neighborhood  because  of  race  ? 

^  Mr.  Arknt.  Yes.  I  think  that  where  that  is  the  most  feasible  solu- 
tion to  the  problems  of  providing  balanced  integrated  schooLs,  we  will 
have  to  make  him  go  to  the  inconvenience  of  adjusting  to  the  situa- 
tion. And  as  everybody  says— it  has  become  a  tnii.sm  but  nobody  is 
doing  enough  about  it^we  have  to  make  those  .schools  good  and  equal 
so  that  the  argument  cannot  be  made  that  you  are  depriving  yonr 
child  of  a  good  education  by  sending  him  to  an  integrated  school!  Wo 
Jiave  got  to  make  integration  a  nnivei*sa1  rule  in  order  to  make  that 
really  true. 
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Mr.  Hung  ATE.  You  heard  some  of  the  earlier  testimony,  I  take  it, 
Mr.  Arent? 
Mr.  AuENT.  Yes. 

Mr.  HuxGATE.  Unfortunately  too  often  I  suppose  some  of  the 
criticism  we  heard  can  be  with  justice  levied  against  inadequacy  of 
the  teacher,  nevertheless  it  is  still  difficult  to  teach  satisfactorily  with 
a  lO-year-old  textbook  or  teach  chemistry  with  no  laboratory.  Would 
you  agree  with  that? 

Mr.  AuEKT.  Yes. 

^Ir.  Ceixer.  Thank  you  very  much  for  your  statement,  Mr.  Arent. 
It  has  been  very  impressive. 

I  am  sorry  that  I  had  to  ask  you  to  capsulate  your  statement.  Your 
statement  is  the  type  of  one  n*e  expect  from  a  man  of  your  excellent 
legal  reputation  and  your  colleagues,  Mr.  Brody  and  Mr.  Robison, 
likewise  are  gentlemen  not  unknown  to  us  because  of  their  scholarly 
and  exceptional  attainments. 

We  are  grateful  to  al  1  of  you. 

Mr.  Bnnnr.  Mr.  Chairman,  I  cannot  leave  this  table  without  paying 
my  respects  to  the  ranking  minority  meml)er  of  this  coi  nnittee,  Mr. 
McCullociu  whose  membership  on  this  committee  and  good  counsel 
and  advice  and  leadership  in  the  area  of  the  fight  for  equal  opportunity 
for  all  Americans  will  be  sorely  missed  when  the  93d  Congress 
convenes. 

Chairman  Celleu.  Thank  you  very  much. 

Our  final  witness  this  morning  is  Mr.  Kaleel  Ellison,  president  of 
Concerned  Americans,  Inc.,  of  Jacksonville,  Fla.,  accompanied  by 
Representatives  Earl  Pixon,  Joe  Kennelly,  and  Ted  Alvarez,  meml)ers 
of  the  Florida  State  TjCgislature,  and  Roy  M.  Pooley,  representing 
Citizens  for  Democracy. 

STATEMENT  OF  KAlEEl  EIIISON,  PRISIDENT,  CONCEIUJEa)  AMER- 
ICANS, INC.,  OP  JACKSONVILLE,  FLA.,  ACCOMPANIED  BY  REPRE- 
SENTATIVES EARL  DIXON,  JOE  KENNELLY,  AND  TED  ALVAREZ, 
MEMBERS  OP  STATE  LEGISLATURE  OF  FLORIDA,  AND  ROY  M. 
POOLEY,  REPRESENTING  CITIZENS  FOR  DEMOCRACY 

Mr.  BENNsnrr.  Mr.  Chairman,  it  is  mv  pleasure  to  present  to  you 
Mr.  Earl  Dixon,  Mr.  Joe  Kennelly  and  Mr.  Ted  Alvarez,  who  are 
members  of  the  Florida  State  Legislature,  and  Mr.  Roy  M.  Pooley, 
representing  Citizens  for  Democracy,  who  arc  here  todny  to  pmsent 
their  news. 

Congressman  Chappell,  Jr.,  is  also  here  with  me  to  present  these 
gentlemen  to  you. 
Chairman  Ceij.kr.  Mr.  Ellison. 

Mr.  Efjjsox.  We  do  appreciate  their  support  on  the  Stat^^  Iv.rel  as. 
well  ns  here  in  Washington. 

Chairman  Celler  and  distinsruislacd  members  of  the  Committee  on 
the  Judiciary  Si;bcominittee  No.  5,  we  thank  you  for  this  oppor-tunity 
to  appear  and  to  present  our  support  for  a  constitutional  amendment 
to  presen-e  the  long-recognized  tradition  of  neighborhood  schools. 

Our  delegation  has  already  been  introduced  ^o  you  and  we  do  ap- 
pieciate  your  indulirencx*.  As  you  are  aware,  Florida,  through  a  straw 
ballot  on  March  14,  1972,  spoke  in  favor  of  a  constitutional  amend- 
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ment.  The  question  on  the  ballot  read:  "Do  you  favor  an  amendment 
to  the  U.S.  Constitution  that  would  prohibit  forced  busing  and  guar- 
antee the  right  of  each  student  to  attend  the  appropriate  school  near- 
est his  home?"  The  results  of  this  vote  showed  ootn  black  and  white 
districts,  rich  and  poor,  northern  and  southern  voted  against  forced 
busing  and  in  favor  of  equal  educational  opportunity. 

In  my  own  Duval  County,  which  consists  of  the  consolidated  citv  of 
Jacksonville,  the  citizenry  voted  on  November  30, 1071,  to  amend  its 
own  charter  under  home  rule  to  prohibit  the  use  of  State  funds  for 
forced  busing.  This  vote  was  in  favor  by  4  to  1.  Election  night  the 
results  were  certified  at  10:23  smd  10:24  U.S.  District  Court  Jnd<r(» 
Gerald  B.  Tjoflat,  from  his  home  and  by  phone,  declared  invalid  the 
people's  mandate  citing  the  14th  amendment. 

These  ballot  tribulations  are  proof  that  my  own  Duval  Countv  and 
State  of  Florida  support  me  and  Congressman  Norman  Ijent  of  New 
York  in  our  effort  to  seek  a  constitutional  amendment  as  a  permanent 
solution. 

Mr.  Zelenko.  Mr.  Ellison,  on  that  same  Florida  State  ballot  you 
referred  to  there  was  another  question:  "Do  you  favor  providing  an 
equal  opportunity  for  quality  education  to  all  children  regardless  of 
race,  creed,  or  color,  or  place  of  residence  and  oppose  return  to  a  dual 
system  of  public  schools? 

Do  you  know  what  the  result  of  that  referendum  vot<»  was? 

Mr.  Ellison.  The  same  as  the  preceding  question.  As  I  indicated. 

Mr.  Zelenko.  In  fact,  78  percent  of  the  vote  cast  was  in  favor,  voting 
"yea"  on  that  question. 

Mr.  EixisoN.  Yes. 

And  this  is  the  reason  wc  say  that  the  people  of  Florida  do  support 
equal  opportunity  because  of  the  second  question  on  the  ballot. 

In  the  following  presentation  I  show  cause  as  to  why  it  is  my  feel- 
ing a  coni=?titutional  amendment  is  the  only  way  to  go. 

Phase  1  of  our  Federal  court  order  has  increased  the  number  of  stu- 
dents being  transported  from  a  normal  34,000  to  45,000  out  of  117,000 
public  school  students.  This  ntquired  106  new  bus  contracts  in  addi- 
tion to  49  required  by  a  previous  Federal  court  order,  nlus  utilizing 
the  342  bus  contract^;  already  available  to  the  Duval  Cx>unty  School 
Board.  Our  school  svstem  leases  its  buses. 

The  court,  ordered  eight  city  schools  closed.  These  photographs  show 
four  of  the  newr  schools  now  closed. 

Gentlemen,  as  you  can  see,  these  pictures  refute  earlier  testimony 
that  the  schools  are  100  years  old.  They  are  not  in  Duval  County. 

Two  of  these  schools  are  located  in  an  area  being  redeveloped  bv 
the  Housing  and  Urban  Development  (HUD).  Millions  of  Federal 
dollars  are  going  into  this  area,  with  additional  millions  alreadv  ap- 
propriated. 

The  other  two  schools  are  adjacent  to  this  area.  The  students  are 
being  bused  a.s  long  as  40  minutes  each  way.  Tlie  co^  of  closing  these 
schools  amounted  to  $4,800,000.  Wliat  a  waste. 

At  the  beginning  of  phase  1  the  projected  enrollment  by  the  Duval 
County  school  administration  was  123,000  students.  As  of  our  last 
school  board  meeting  the  enrollment  was  down  to  117,000.  I  feel 
strongly  this  loss  of  capable  students  leaving  the  school  system  was 
due  to  pai-ental  rejection  of  phase  1. 
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Tliis  moans  a  loss  of  mucli  needed  funds  botli  on  the  State  and 
local  level  sinoij  financial  funding  is  based  on  average  daily  attend- 
ance. This,  at  the  present  time,  is  an  approximately  $2,500,000  loss  for 
this  year— based  on  $3  per  day,  per  180  schooldays,  per  child  at  the 
loss  of  6,000  students.  I^t  me  remind  you  Duval  County  is  classified 
as  one  of  the  pupil  rich,  property  poor  counties.  Property  taxes  are  at 
the  limit. 

When  this  presentation  was  mailed  to  you,  I  stated  we  had  no  de- 
finitive analysis  of  any  educational  advancement  due  to  phase  1. 
Ho\\-ever,  yesterday  I  learned  that  72  percent  of  our  students  scored 
l)elo\v  the  national  level.  And  it  was  stated  that  this  is  a  worsening 
condition. 

We  have  seen,  however  

Mr.  Zelenko.  How  many  scored  below  that  level  the  last  time  the 
test  was  given  ? 

Mr.  Ellison.  He  indicated  27  percent  of  the  students  at  or  above 
50  percent  in  test  of  understanding  meaning  that  in  1968  and  1969 
26  percent,  in  1969-70, 28  percent  last  year. 

They  give  other  statistics  here  that  may  be  cumbersome  but  relate 
the  same  type  of  decline  in  educational  achievement  and  this  is  a  major 
concern  of  the  parents  in  Duval  County. 

Mr.  Zklexko.  Was  that  decline  in  evidence  before  the  court  order 
in  1971? 

Mr.  Ellison.  The  figures  they  give  date  back  to  1969.  We  have  been 
in  litigation  for  some  17  years  and  imder  Federal  court,  orders  in  the 
last  3  years  so  these  figures  do  date  back  during  Federal  court,  orders, 
yes. 

Chairman  Celler.  Are  you  complying  with  this  court  order  now? 
Mr.  Ellison.  Yes. 

We  have  one  phase  yet  to  comply  with  which  is  due  to  go  into 
effect  in  the  fall. 

Mr.  McCloby.  I  would  interpret  the  earlier  figure,  26  percent,  which 
is  the  percentage  of  students  above  the  average,  to  mean  that  74 
percent  were  below  the^iverage  so  that  the  later  figure,  72  percent, 
would  indicate  an  increase  of  2  percent  ? 

Mr.  Ellison.  Yes.  Well,  they  indicate  here  that  the  students  in 
the  metropolitan  school  svstem  have  been  losing  3  months  a  year 
in  comparison  with  national  averages* 

In  our  county,  two  high  schools  hav^.  been  forced  to  close  down.  One 
has  been  closed  down  several  times  !.y  U.S.  District  Judge  Gerald 
Tioflat  who  had  to  intervene  at  the  request  of  the  school  board  and 
he  intervened  quickly  and  enjoined  the  outside  agitators  as  well  as 
students  in  the  school  from  any  further  unrest. 

Sincx*  that  order,  arrests  and  convictions  have  resulted  in  five  stu- 
dents and  by  ^vsterdays  accoimt  two  more  students  have  lieen  sus- 
pended from  on '-educational  system. 

T  am  saying  that  oducatioii  in  a  public  s^^hool  system  is  now  at  a 
loss.  Other  counties  have  experienced  similar  disruption  including 

Notations  were  made  in  the  last  school  board  meeting  of  the  need 
of  ?;i  .000,000  to  be  spent  to  cover  teacher  absenteeism  next  vear. 
Teacliers  are  working  under  undo  stress  and  strain. 
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Because  of  the  extr;'])olice  activities  they  are  required  to  perfonn, 
teacher  organizatious;  are  requesting  overdue  pay  considerations.  1 
have  stated  phase  2,  Phase  2  is  yet  to  be  complied  vvith  and  in  the 
fall  we  are  due  to  watch  out  for  phase  2. 

Next  year  22,000  more  students  will  be  bused,  ^  ringing  total  to 
()5,000  out  of  117,000  and  to  the  tune  of  $2,700,000, 

This  phase  of  the  Federal  conii:  order  will  cause  Duval  County 
to  Ik*  the  most  bused  county  ir.  the  United  States. 

Phase  2  will  deal  with  smaller  childi-en  as  does  phase  1. 

Grades  one  through  seven.  It  will  establish  sixth  and  seventh  grade 
centei'S  only  in  the  core  city. 

Grades  one  through  five*  from  the  core  city  will  be  bused  in  increasing 
numbers  to  the  suburbs  thus  forcing  sixth  and  seventh  graders 
throughout  the  county  to  be  bused  into  the  city  through  unsafe  travel 
routes. 

To  let  you  know  a  little  bit  about  Jacksonville  as  the  greatest  ship- 
ping center  in  the  Southeast,  it  has  numerous  railroad  crossings  which 
in  the  past  and  by  one  of  the  local  TV  stations  proved  to  have  many 
unsafe  marked  crossings. 

These  schoolbuses  will  criss-cross  this  route  several  tinies. 

Another  natural  hazard  to  the  busing  of  children  is  winding  St, 
Johns  River  because  the  school  board  chose  routes  over  two  toll-free 
bridgCvS  but  mostly  over  the  bridges  that  required  no  charges. 

Jacksonville  City  limits  total  over  800  square  miles  which  makes  it 
.the  largest  city  in  land  area  in  the  United  States. 

Phase  II  will  require  busing  students  from  outlying  commimities 
up  to  31  miles  each  way,  over  these  unsafe  routes. 

Phase  II  will  again  see  a  massive  dropout  of  public  school  students 
to  private  education.  Because  of  my  position  as  president  of  the 
Concerned  Americans,  Inc.,  in  contact  with  people  f^aily,  I  know- 
that  many  of  these  students  due  to  attend  sixth  and  seventh  grade  cen- 
ters in  inner  core  city  will  not  do  so. 

Parents  have  indicated  to  me  that,  though  it  will  prove  an  additional 
hardsliip,  they  will  use  private  schools.  The  school  superintendent 
stated  in  one  school  board  meeting  that  those  schools  previously 
paired  and  clustered  resulted  in  predominantly  black  schools. 

This  result  indicates  resegregation  at  a  tremendous  financial  loss. 
Because  of  the  added  expenses  of  phase  II  we  are  faced  with  staggered 
stai'ting  hours. 

Some  schools  will  start  at  7:30  in  the  morning.  Others  at  8  and 
0:30.  Although  411  buses  will  be  used,  many  of  these  411  busen  will 
be  making  up  to  thi'ee  trips  as  is  indicated  by  the  starting  hours.  This 
was  to  reduce  the  cost  of  requiring  purchase  of  additional  buses. 

Students  will  be  also  waiting  before  dawn  for  this  bus  w^hilc 
others  will  get  home  after  dark.  This  is  an  unthinkable  hardship 
on  mothers  and  small  preschool  children  who  may  vait  even  in 
adver.se  weather  conditions  until  the  bus  arrives. 

In  the  case  of  asthmatic  children  or  one  susceptible  to  colds,  this 
is  an  unfair  hardship.  One  of  the  most  fruitful  times  of  a  youngster's 
life  is  fulfillment  of  anticipation  of  going  to  a  particular  school.  The 
tradition  of  where  brother  or  sister  or  father  earned  his  track  level 
or  led  the  prom.  Last  year  both  black  and  white  high  .school  s(»niors 
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appeared  before  the  school  board  and  asked  respectively  that  tliev  be 
allowed  to  stay  at  their  particular  school  because  of  tradition  ^uid 
plans  that  they  had  made  for  graduation  class  rinffs,  year  books, 
and  so  on.  ' 

How  can  these  students  look  forward  to  extni  curricular  activities 
after  school?  How  can  education  be  a  meaningful  tnrichment  experi- 
ence 5  ^1 

Because  of  undue  hardships,  unsafe  conditions,  and  unrewardinw- 
activities,  many  teachers  are  leaving  the  school  system,  some  for 
private  schools  where  disruption  is  welcomely  absent.  This  continual 
turnover  of  teachers  throughout  the  school  Vear  is  a  traumatic  ex- 
perience for  small  children  who  find  in  the  teachers  security  and*  a 
motherly  relationship. 

1  y^^^j^i^^^^^V"^^^^  Conirressman  Xorman  T^nt^s  House  Joint  Kf^o- 
lution  020,  all  children  will  have  the  opportunity  to  attend  the  schools 
of  thoir  parents'  choosmg. 

This  guarantees  each  child  freedom  from  being  forciblv  seoreo^atod 
or  integrated  and  such  freedom  characterizes  America. ' 

rhairman  Celler.  Suppose  the  parents  choice  would  result  in 
racially  segregated  schools. 

What  is  your  answer  to  that? 

Mr.  Elmsox.  If  their  choice  is  to  a  segregated  school  ? 

(  l}«innan  Celler.  You  said  each  child  should  have  an  opportunitv 
to  attend  the  school  of  their  parents  choosing.  Suppose  that  is  the  case. 
What  would  be  the  result? 

Segre^rated  schools  in  Jacksonville  ? 

F.LLLsox.  I  think  not.  I  think  this  would  guarantee  the  riirhts 
of  all  children  to  be  able  to  attend  a  school  that  would  certainly  indi- 
cate what  the  courts  have  also  handed  down  as  far  as  trvinir  to  protect 
the  rights  of  all  of  the  children.  ^ 

Chairman  Cm.T.m.  The  court  decision  was  to  integrate  the  schools, 
am  Iriffht?  ^ 
Mr.  Elltsox.  Yes. 

Chairman  Celler.  If  you  do  not  have  anv  court  decision,  if  vou  iro 
back  to  the  old  system,  would  you  still  have  the  segregated  schools? 

Mr.  Ellison.  Not  necessarily,  because  you  would  have  the  onportnn- 
ity  of  each  parent,  if  they  wanted  to  move  in  a  different  localitv.  thev 
could  attend  the  neighborhood  school  of  the  neighborhood  thov  are 
living  in,  so  this  would  guarantee  them  the  right 't>o  attend  the  school 
of  their  choice. 

Chairman  Ckllkr.  The  parents  would  have  to  move,  is  that  correct? 

Mr.  F^.LLTSox.  I  believe  many  of  our  schools,  white  as  well  as  black 
are  servinflr  their  neighborhood  or  thev  are  supposedly  to  serve  their 
neiHihorhood. 

Thev  are  not  presently,  but  because  of  the  local  development,  the 
schools  have  been  built  to  service  the  suburban  development  the  same 
as  has  happened  throughout  the  Nation.  This  is  no  effort  to  maintain 
a  sefirrogated  svstem.  It  is  upon  the  principle  that  our  education  svstem 
ha^ahvavs  been  founded  upon  neighborhood  schools. 

The  bill,  F.T?.  18016,  as  introduced  bv  Congressmen  William  Mc- 
(  111  loch  and  Gerald  Ford,  would  be  acceptable  to  us  with  amendments 

e  want  equal  treatment.  We  are  already  under  Federal  mandates 
and  we  feel  that  this  present  legislation  in  its  present  form  would  not 
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really  serve  our  county  since  we  are  already  required  to  have  our 
students  bused  back  and  forth  across  ihe  county, 

I  would  like  to  skip  reading  the  amendments  that  we  have  given 
you  on  pages  6  and  7.  I  would  like  to  comment  that  Senator  Gurney 
lias  introduced  an  amendment  in  tlie  Senate  on  this  companion  bill  and 
we  feel  tliis  amendment  that  he  has  offered  would  be  apropos  for  the 
House  version— H.R.  13016 — and  would  bring  us  into  consideration 
in  Duval  County  and  other  counties  where  tlie  courts  have  already 
ruled. 

(The  proposed  amendments  to  H.K,  13916  are  as  follows :) 

RR.  13916  as  introduced  by  Congressmen  WiUlam  M.  McCuHoch  and  Gerald  R. 
Ford  is  acceptable  with  amendments.  The  following  amendments,  in  layman's 
term  St  are  suggested : 

AMENDMENT  NO.  1 

On  page  4,  line  24.  add  paragraph  (d ) 

(d)  Any  court  order  entered  up  to  thirty-six  months  prior  to  the  date  of 
this  act  shall  be  reviewed  by  the  Justice  Department  as  to  its  effect  on  the 
health  and  education  of  the  student,  and  whether  it  conforms  to  a  rational, 
national  policy.  Priority  of  such  review  shall  be  based  on  date  of  application 
of  a  local  educational  agency.  If,  after  such  review,  to  be  performed  within  a 
reasonable  time,  it  is  determined  ,hat  said  order  is  not  within  a  rational,  national 
policy  or  is  detrimental  to  the  sturlent,  then  the  Justice  Department  shall  seek 
relief  from  said  court  order. 

AMENDMENT  NO.  2 

On  page  4,  Une  24»  add  paragraph  (d) 

(d)  Once  a  local  educational  agency  implements  a  court  order  which  inrolres 
tr}ui^portinj<  students*,  the  l>ei)artnjent  of  Justice  shall  review  each  such  court 
onl*T  at  least  every  twelve  months  to  evaluate  its  effect  and  whether  coiiditioi*.^ 
in  the  local  educational  district  warrant  judicial  review. 


AMENDMENT  NO.  3 

On  page  4,  line  24,  add  paragraph  (d) 

(d)  Xo  Federal  Court  shall  have  jurisdiction  over  the  expenditure  of  state 
or  local  funds,  when  such  jurisdiction  mandates  the  transporting  of  students 
to  exclusively  achieve  racial  balance,  when  such  imbalance  that  exists  has  not 
been  due  to  rules,  regulations,  or  laws  imposed  in  the  local  school  district 


AMENDMENT  NO.  4 

On  page  3,  line  23,  add  paragraph  (d)  between  the  words  "staved"  and  "to" 
(d)  "and  any  such  order  entered  prior  to  the  enactment  of  this  Act  shall 

upon  application  of  an  educational  agency  be  reopened  and  its  implementation 

stayed*'. 

The  above  suggested  Amendment  #4  is  a  companion  to  Senator  Edward  J. 
Gurney's  Amendment  #1086  to  Senate  Bill  3888. 

H.R.  13916  with  the  above  suggested  amendments  in  addition  to  the  President's 
2.5  billion  dollar  compensatory  funding  would  be  good  legislation  to  enact. 

Congressmen,  we  have  given  you  something  of  ^'  e  happenings  in 
our  school.  We  are  having  a  lot  of  racial  discord.  Tliey  speak  of  the 
experiences  and  the  buses.  We  are  running  into  fights  on  the  buses. 
You  spoke  of  accidents.  We  are  talking  about  accidents  that  are  not 
even  being  reported  to  the  parents. 

Mr.  Zelexko.  What  action  is  your  organization  Concerned  Ameri- 
cans, Iiio.,  taking  to  reduce  tliese  accidents  and  this  violence?  Are  you 
cooperatmg  with  the  school  board  and  trying  to  curtail  this  violence? 

What  action  htos  your  gi-oup  undertaken  to  make  this  deseCTecration 
plan  work?  *  * 
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Mr.  Krj.isoN,  Our  ^roup  is  woikin^r  to  return  to  neighborhood 
.schools,  not  lo  se<rre^ation  but  to  nei<rhlK)rho()d  schools. 

Mr.  Zelkxkc),  Then  you  do  not  support  the  oider  of  the  district 
court  ? 

Afr.  E1J.ISOX.:  We  do  not  suppoit  the  order  of  the  district  coui-t. 
Mr.  Zelexko.  You  are  not  working  to  mjike  tliat  district  court  order 
M'ork  ? 

Mr.  p]iiLisoN.  We  believe  in  neighborhood  school«^.  the  same  principle 
that  other  States  in  our  Nation  are  enjojing,  AVe  want  equal  riglits 
under  our  Constitution.  V/e  want  equal  rights  under  the  14th  amend- 
ment for  all  children. 

Chairman  Cellek.  Has  the  court  issued  any  decrees  for  failure  to 
desegi'egate  ? 

Mr.  Ellison.  Yes.  sir,  this  phase  I  and  phase  II  are  a  result  of  the 
Fifth  Circuit  Court  of  Appeals  having  approved  the  plan  that  was 
submitted. 

Chairman  Celler.  Have  you  complied  with  the  orders  of  the  court 
with  reference  to  desegregating  ? 

Mr.  Ellison.  Yes,  sir,  phase  I  was  in  compliance  with  court  order 
and  the  couits  have  ruled  that  phase  2  will  be  implemented  in  the 
fall  and  the  buses  have  been  leased  and  plans  have  been  launched 
to  comply  with  phase  2  of  tlie  court  order. 

Chairrnan  Ci-xleu.  You  feel  that  the  amendments  offered  by  the 
distinguished  Senator  Gurney  from  Florida  would  help  in  tlii? 
situation? 

Mr.  Ellison.  Yes. 

Chairman  Crller.  As  far  as  I  know,  no  bill  of  that  kind  has  been 
offcTcd  in  the  House. 

Mr.  Ellison..  We  would  appreciate  one  of  you  gentlemen  offering 
such  a  bill.  Congressmen,  we  ai-e  having  a  lotoi  racial  trouble.  We  feel 
that  in  the  Soutli  and  in  Florida,  we  have  made  progress  on  race  rela- 
tions but  presently  w;e  feel  this  progress  is  being  turned  down  because 
of  all  of  the  racial  violence  that  has  taken  place  in  the  schools. 

I  am  talking  about  students  up  to  40  and  50  in  number  racing  around 
the  halls  yelling  and  screaming  and  knocking  down  anything  that 
gets  in  their  way. 

I  have  sat  in  a  courtroom  and  listened  to  a  case  brought  before 
the  court  by  a  mother.  In  one  school  where  they  had  rioting,  they 
closed  iron  gates  at  either  end  of  the  hall  and  tliey  were  having  rioting 
within  those  iron  gates  and  white  students  were  climbing  over  the 
iron  bars  and  falling  on  the  other  side,  trying  to  get  out  of  that  mess. 

The  school  authorities  were  trying  to  curb  a  riot. 

If  this  were  happening  in  your  district,  as  it  is  in  mine,  what  would 
you  do?  How  w^ould  you  react  if  your  sons  and  daug'hters  w^ere  locked 
w^itliin  these  iron  gates  while  students  were  rioting? 

Would  you  be  pleased  to  visit  your  son  or  daughter  in  a  hospital 
having  been  beaten  and  disfigured  through  violence  in  the  school? 
Can  you  conceive  of  wOiat  it  must  be  like  to  attend  a  school  fearful  of 
being  attacked? 

Sorrow  upon  sorrow  would  be  heaped  upon  you  and  your  loved  ones 
if  it  were  your  son  lying  in  a  casket  killed  by  a  blow  on  the  head  from 
a  coke  bottle.  And  it  happened  in  Florida. 
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Congi-essnieii,  surely  you  want  to  pi*ouiotc  repi-esentative  goverii- 
meut,  but  gentlemen,  how  can  our  elected  Congressmen  express  them- 
selves on  legislation  held  in  committees  ? 

I  would  l)eg  you.  Congressmen,  on  behalf  of  my  family  of  seven, 
on  behalf  of  all  of  the  children  and  pai*ents  of  Duval  County,  of  the 
State  of  Florida,  and  elsewhere  in  the  South  and  Noith,  release  Con- 
gressman Norman  Lent's  bill.  House  Joint  Kesolution  020,  and  per- 
haps oven  the  President's  legislation  U.K.  13916  with  amendments 
for  the  immediate  results. 

Let  us  get  on  with  representative  government.  This  we  are  teaching 
in  the  schools  and  let  us  practice  it  throughout  our  Nation, 

Thank  ycu.  gentlemen, 

^  Chairman  Celler,  I  am  reading  from  the  MIMS  against  Duval 
County  School  Board,  two  paragraphs  are  very  significant: 

On  December  6,  1960,  this  case  commenced  under  the  name  of  Braxton,  ct  ah 
v.  The  Board  of  Public  Instruction  of  Duval  County,  Floridu,  et  ul. 

In  this  complaint  the  Braxton  plaintiffs  alleged  that  Duval  Conntv  maintahiod 
113  totally  se.Tregated  schools,  89  white  and  24  black,  that  the  white  schools 
were  staffed  hj  white  principals  and  teachers,  the  black  schools  were  staffed 
by  NefTiOf s.  In  comparison,  the  Court  said,  in  Septemhci-,  1J)G5,  live  vears  later, 
approximately  118,000  students  of  which  30,000  Negroes  were  enrolled  in  the 
public  schools  of  Duval  County,  Florida,  approximately  137  Negro  students, 
.004,5  percent  of  the  total  number  of  Negro  pupils  in  Duval  County  were  attending 
12  previously-all  white  schools.  No  white  student  attended  any  Negr<»  school. 

What  is  your  comment  on  that? 

Mr,  Ellison,  These  again  were  statistics  of  12  years  ago  prior  to 
the  recent  Federal  court  ordei'S  and  we  have  mentioned  in  testimony 
earlier,  for  instance,  that  in  phase  2,  all  sixth  and  seventh  graders  from 
suburbia  are  going  to  have  to  be  bused  into  the  core  city  into  these 
sixth  and  seventh  grade  centers  and,  of  course,  this  is  busing  from 
suburbia  into  core  city. 

Presently,  we  are  busing  children  trying  to  achieve  70-30  ratio  in  our 
city.  They  speak  in  testimony  of  no  ruling  on  racial  balance  but  that 
is  what  is  being  carried  out. 

We  have  already  complied  with  70-30  teacher  mtio.  This  has  been 
in  effect.  This  has  already  been  implemented  and  phase  2  is  geared  to 
achieve  at  70-30  ratio  throughout  our  educational  system  in  addition  to 
establishing  sixth  and  seventh  grade  centers  in  the  core  city, 

Mr,  Zelenko,  Mr,  Chairman,  3  years  ago,  in  1969,  HEW  figures 
show  that  22,500  students  out  of  a  minority  population  of  35,000 — 
almost  63  percent,  attended  all  minority  schools,  100  percent  minority 
schools  in  Jacksonville.  That  was  in  1969,  approximately  9  years  after 
the  beginning  of  court  litigation.  Now,  the  first  decisions  before  Sicann 
in  1970,  that  concentration  of  black  students  in  all  minority  schools 
was  reduced  and  it  has  continued  to  be  reduced  under  court  orders. 
Do  YOU  think  it  would  have  been  reduced  without  those  court  orders  ? 

Mr,  Ellison,  I  believe  the  housing  patterns  are  changing.  The  hous- 
ing patterns  are  changing  in  Duval  County,  FHA  235  program  has 
oeitainly  enabled  the  people  from  minority  races  to  go  out  andupgrade 
their  standard  of  living,  so,  yes,  the  housing  patterns  themselves.  There 
has  been  a  certain  amount  of  n)rmal  progression  were  it  not  for  the 
court  orders. 

I  would  say  yes  by  all  means. 

Chairman  Celler,  Any  questions? 
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ilr.  Hungate. 

Mr.  Hungate.  Thank  you,  Mr.  Chairman. 
What  is  the  mcnilwrship  of  Concerned  Americans,  Inc  ? 
^h.  Ellison.  We  have,  on  the  basis  of  paid  mcnibci'ship,  approx- 
imately 1,200. 
Mr.  HuNOATE.  Is  it  by  dues  ? 

Jlr.  Ellison.  Yes,  people  contribute  $5  as  a  family  due. 
Mr.  HuxGATK.  Are  you  on  the  school  lioard  '( 

Mr.  PjLlison.  I  am  not.  I  c'U  pastor  of  a  church.  I  have  been  a  school 
teacheiv  I  know  what  goes  on  wlien  racial  tension  gets  high. 

I  know  what  happens  when  GOO  students  leave  a  scliool. 

Mr.  IIcNGATE.  What  subject  or  where  did  you  teach  ? 

Mr.  Ellison.  I  teach  as  substitute  teacher  and  I  teach  all  grades  on 
secondary  level.  I  am  ceitified  to  teach  and  substitute  in  any  of  the 
1-2  grades  but  my  activities  have  been  confined  to  junior  high  level  7 
through  0. 

Mr.  IIVNOATE.  What  is  your  church? 

Mr.  Ellison.  I  am  pastor  of  Corinth  BaptLst  Church. 

Mr.  IIvNGATK.  A  very  sound  religion.  And  you  have  childi-en? 

>rr.  Ellison.  Yes;  five  children.  I  want  to  make  this  point.  Next 
year  I  will  have  one  young  lady  that  will  be  destined  to  go  to  the 
sixth  grade  center  but  there  is  no\vay.  There  is  no  way  for  me  to  send 
mv  sixth  grader  down  into  that  core  city.  I  will  not  do  it.  My  wife 
went  to  work  week  before  last  and  that  is  another  inequity  m  our 
Nation,  the  mothers  are  being  drawn  out  of  the  home.  They  need  to  l)c 
V  ith  their  children.  They  need  U)  establish  that  motherly  relationship 
in  the  home  and  the  parents,  both  of  which  are  having  to  go  to  work 
in  order  to  achieve  what  they  feel  they  must  achieve  for  their  offspring. 

Mr.  Hr  NOA  TE.  What  are  tlic  ages  of  your  five  children,  all  school  age  ? 

Sir.  Ellison.  Yes;  I  have  one  junior  high  presently  in  the  eighth 
grade.  I  have  one  in  the  fifth  grade.  One  in  the  second  grade.  I  will  have 
a  first  grader  next  year. 

Mr.  HuNcsATE.  Are  any  of  these  pupils  bused  at  this  time  ? 

Mr.  Ellison.  No;  but  they  are  attending  an  integrated  school  with 
the  balance  as  prescribed. 

Mr.  Hungate.  At  the  present  time  none  of  them  ride  the  bus? 

Mr.  Ellison.  No,  sir. 

Mr.  Hungatk.  Did  you  ride  a  bus  when  you  went  to  school  ? 
Mr.  Ellison.  No;  I  walked. 

Mr.  HrNOATE.  You  mentioned  here  on  page  5  that  one  of  the  most 
fruitful  times  in  a  child's  life  is  fulfillment  of  going  to  a  particular 
school  with  tradition,  but  I  think  you  recognize  we  are  in  a  rootless 
society  where  everyone  movcB  all  of  the  time.  It  is  not  like  it  used  to  be. 

Mr.*  Ellison.  Oiir  society  is  changing ;  yes. 

Mr.  HuNOATE.  If  I  interpret  your  testimony,  you  might  say  that 
mistakes  are  going  to  be  made  in  operating  schools  but  you  would 
prefer  an  elected  school  board  to  a  Federal  judge  appointed  for  life 
to  admini.ster  the  schools. 

Mr.  Ellison.  Yes.  ,  ... 

Mr.  Hdngate.  How  are  we  going  to  solve  the  racial  crisis  in  our 

country? 

Mr.  Ellison.  By  giving  every  child  the  right  to  attend  a  neighbor- 
hood school.  I  had  a  group  of  minister  come  up  and  interview  me  as 
to  the  same  question. 
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They  said,  "What  would  vou  do  ? " 

I  said  "These  black  children  are  already  grouped  accordinff  to  their 
achievements  and  learning  abilities  in  their  neighborhooa  schools. 
With  the  change  that  has  taken  place  in  70-30  teacher  ratio  through- 
out our  system  and  colorblind  appropriation  system,  I  feel  indeed 
that  the  educational  achievements  of  these  slower  learners  or  oif  these 
students  who  perhaps  in  the  past  have  been  denied  better  teaching, 
would  certainly  be  increased.  The  level  of  achievement  would  he 
increased. 

Mr.  HuNGATE,  Thank  you  very  much. 

I  \vunt  you  to  know,  and  your  associates  to  know,  that  Congressman 
Bennett  and  Congressman  Chappell  have  been  most  active  in  bringing 
this  point  of  view  to  the  committee  and  they  are  both  known  to  1^ 
energetic  and  busy  Congressmen  and  the  amount  of  time  they  have 
given  you  this  morning  indicates  their  concern  with  the  problem. 


Chairman  Celler.  Mr.  Ellison,  we  are  grateful  to  you  and  your 
associates  for  coming  here  this  morning.  You  have  certainly  in  most 
dramatic  fashion  given  us  the  picture  of  conditions  that  exist  in  the 
Jacksonville,  Fla.,  area.  We  will  take  those  conditions  into  considera- 
tion when  we  fashion  a  bill,  if  any. 

We  thank  you  very  much  and  we  are  appreciative  to  you  Congress- 
man Bennett,  for  having  you  before  us. 
Mr.  Ellison.  Thankyou. 

Chairman  Celler.  We  will  insert  in  the  record  at  this  point  the 
following  statements : 

A  statement  of  the  Honorable  William  D.  Broomfield,  a  U.S.  Rep- 
resentative in  Congress  from  the  State  of  Michigan. 

A  statement  of  Prof.  Charles  Alan  Wright  and  Charles  T.  Mc- 
Cormick,  professor  of  law.  University  of  Texas  at  Austin. 

A  statement  of  the  Urban  League  of  Eochester,  N.Y.,  entitled  "Re- 
sponse on  Busing." 

An  article  entitled  "Busing  Is  Not  the  Issue,"  by  the  Honorable 
Reubin  O'D.  Askew,  Governor  of  Florida. 

(The  statements  referred  to  follow :) 

Statement  op  Hon.  William  S.  Broomfield,  a  U.S.  Representative  in 
Congress  From  the  State  op  Michigan 

Mr.  Chairman.  First  of  11,  I  would  like  to  thank  you  and  the  distinguished 
members  of  this  Committee  /or  the  opportunity  to  appear  here  today. 

As  you  know,  I  am  the  author  of  an  amendment  to  postpone  court*ordered 
bussing  until  all  appeals  to  that  order  havt.  i>oen  exhausted.  This  amendment 
was  approved  by  the  House  last  November.  The  House  recently  reaffirmed  its 
support  by  instructing  the  conferees  on  the  Higher  Education  Act  to  insist  on 
this  language  as  opposed  to  the  Mansfield-Scott  version  which  passed  in  the 
Senate. 

I  sincerely  hopo  that  that  conference  will  come  to  a  speedy  conclusion.  The 
nnprecendented  outcry  of  the  American  people,  both  black  and  white,  against 
foreed  busing  makes  action  by  this  Congress  imperative. 

It  is  wifh  deep  conviction  that  I  say  that  because  I  am  convinced  that  the 
best  way  to  solve  the  busing  crisis  in  this  country  is  through  legislation.  This 
legislation  must  to  my  mind  move  forward  in  two  directions ;  for  when  we  speak 
of  busing  we  are  really  dealing  with  two  very  closely  related  issues. 

The  first  is  the  question  of  preserving  the  integrity  of  the  neighborhood  school 
system.  The  phrase  "neighborhood  school"  has  been  heard  increasingly  of  late 
but  all  that  really  means  is  local  control  of  the  education,  the  destiny  and  the 
well*bcing  of  our  children. 


80-44d  0  -  72  .  22  (Pt.  i) 


1630 


The  desire  to  retain  the  neighborhood  school  system  is  shared  in  common 
by  parents  of  all  races.  It  is  felt  as  strongly  by  Chinese  parents  in  San  Francisco, 
as  it  is  by  black  parents  in  the  inner  city  and  suburban  whites. 

Secondly,  once  the  neighborhood  school  system  is  preservpd,  and  I  think  that 
the  anti-busing  amendments  to  the  Higher  Education  Act  will  help  do  that,  we 
must  go  one  step  further.  We  must  enact  legislation  to  insure  that  there  really 
is  quality  education  available  in  all  of  our  neighborhood  schools. 

Mr.  Chairman,  I  would  like  to  see  this  Congress  take  steps  not  only  to  prevent 
fopc^  busing  to  arrive  at  racial  balances  but  also  pass  legislation  to  equalize 
educational  opportunities  in  all  the  schools  of  this  country. 

Afterall,  it  was  because  the  courts  discovered  differences  between  the  quality 
of  education  in  suburban  versus  inner  city  schools  that  they  ordered  bussing. 
In  some  cases,  I  would  agree  with  their  conclusion  that  there  is  a  difference 
in  the  quality  of  education  available,  but  I  am  absolutely  opposed  to  the  remedy 
that  they  propose. 

Forjed  busing  is  not  a  unifying  factor;  on  the  contrary,  forced  busing  has 
be^cine  an  in-itating  factor  which  divides  rather  than  unites.  This  so-called 
remedy  is  in  fact  self  defeating.  Busing  does  nothing  to  improve  the  quality 
of  education  in  the  schools.  Busing  is  an  expensive,  time  consuming,  non-educa- 
tional tax  on  our  already  overburdened  school  budgets. 

Mr.  Chairman,  if  I  may,  I  would  like  to  illustrate  just  how  expensive  a  mass 
busing  program,  ordered  in  the  name  of  quality  education,  can  be.  In  the  Metro- 
iwlitan  Detroit  area,  it  is  estimated  that  $3.5  million  would  be  needed  to  purchase 
the  necessary  buses  for  cross  district  busing  between  the  suburbs  and  the  city. 
To  that  figure  must  be  added  the  co.st  of  hiring  drivers,  maintenance,  insurance 
and  garage  facilities  to  store  those  buses. 

It  is  apparent  that  the  $3.5  million  capital  cost  for  buses  will  soar  to  many 
more  millions.  There  is  no  doubt  in  my  mind  that  those  same  funds,  if  applied 
toward  educating  our  children  rather  than  simply  transporting  them  to  one  school 
or  another,  could  serve  to  improve  oar  school  systems. 

On  the  other  hand,  there  are  many  ways  in  which  Congress,  through  legisla- 
tion and  allocation  of  federal  funds,  can  approach  the  problem  of  unequal  educa- 
tional opiwrtunities. 

There  are  a  wealth  of  programs  of  educational  reform  that  have  been  proposed 
by  experts  in  this  field.  Indeed,  the  challenge  that  lies  ahead  is  not  so  much 
to  develop  new  programs  as  much  as  it  is  to  sift  through  the  many  alternatives 
now  available  to  select  those  approaches  which  are  most  effective. 

Mr.  Chairman,  I  lay  no  claim  to  being  an  expert  in  the  field  of  education.  How- 
e^'er.  I  am  aware,  as  I  am  sure  the  members  of  this  Committee  are,  of  new  ideas 
which  are  worth  the  consideration  and  study  of  Congress.  Some  examples  are 
the  following  :^ 

(1)  Specialized  teacher  training  programs  which  would  provide  teachers  with 
the  latest  educational  skJlls  and  techniques  designed  to  meet  the  special  needs 
of  inner  city  children. 

(2)  Increased  federal  or  state  aid  for  new  schools  and  teaching  equipment. 
Federal  revenue  sharing  may  prove  to  be  valuable  in  this  regard, 

(3)  Additional  teaching  assistants  and  aides  to  relieve  teachers  of  mounting 
clerical  work  which  reduces  the  amount  of  time  a  teacher  can  spend  in  the 
classroom. 

I  feel  that  Congress  should  focus  its  energy  and  time  on  the  consideration  of 
these  and  other  equally  challenging  ideas.  These  are  remedies  which,  unlike 
forced  busing,  are  positive  in  nature  and  \vlll  improve  all  of  our  schools. 

It  should  be  remembered  that  busing  is  only  a  means  to  an  end.  I  submit  that 
if  H  only  one  of  many  possible  means  to  reach  that  end  and,  further,  that  it  is 
the  one  which  is  least  desirable. 

In  light  of  this  analysis.  I  think  that  Congress  is  faced  with  an  important  test. 
The  American  people,  frustrated  by  court  ordered  busing,  have  turned  to  us  for 
help.  We  have  a  duty,  under  the  Constitution,  to  uspond  to  the  legitimate  needs 
of  our  people  It  is  only  natural  and  proper  that  Americans  look  to  Congress 
for  an  answer  to  this  problem. 

Should  we  fail  to  meet  that  du(^,  should  we  ignore  the  crisis  which  busing  has 
generated  in  this  country,  then  the  only  remaining  channel  for  relief  would  be  a 
Constitutional  Amendment  to  ban  busing.  As  I  have  stated  previously,  I  prefer 
a  legislative  response  to  the  busing  issue.  If  that  should  fail,  those  of  us  who' 
oppose  forced  busing  will  have  no  other  means  to  express  our  opposition  except 
by  amending  the  Constitution. 
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I  am  confident  that  Congress  can  resolve  the  problem  of  forced  busing  without 
a  Constitutional  Amendment  and  I  am  confident  that  Congress  will  soon  take 
the  necessary  steps  to  do  just  that. 


Statement  op  Pbofessob  Chables  Alan  Wwoht  on  Pee8Ident*s  Pboobau 
CoNCEBNiNO  School  Deseoreoation  Remedies 

Mr.  Chairman  and  Members  of  the  Subcommittee,  my  name  is  Charles  Alau 
TV  right.  I  am  Charles  T.  McCormick  Professor  of  Law  at  The  University  of 
Texas.  I  come  to  support  the  constitutionality  of  the  legislation  proposed  by 
President  Nixon  dealing  with  equal  educational  opportunity. 

I  am  not  qualified  to  express  an  opinion  on  what  national  policy  should  be 
in  this  sensitive  area.  Although  I  am  a  professional  educator,  I  have  no  special 
competence  in  matters  of  educational  policy.  I  hope  that  I  do  have  a  special 
competence  on  matters  of  constitutional  law  and  on  the  power  of  Congress  over 
the  federal  courts.  I  have  taught  law  for  more  than  twenty  years,  at  the  Uni- 
versity of  Minnesota  from  1950  to  1955  and  at  The  University  of  Texas  since 
that  time.  I  was  a  visiting  professor  at  the  University  of  Pennsylvania  Law 
School  in  1959-1960,  at  the  Harvard  Law  School  in  1964-05,  and  at  the  Yale 
Law  School  in  1968-69.  I  regularly  teach  courses  in  Federal  Courts  and  in 
constitutional  Law,  and,  when  my  other  university  duties  permit,  also  offer  a 
seminar  in  Federal  Courts  and  a  seminar  on  the  Supreme  Court. 

My  writ-i,/?"  include  a  multi-volume  treatise  on  Federal  Practice  and  Pro- 
cedure, of  \7hich  ten  volumes,  prepared  by  my  collaborator.  Professor  Arthur  R 
Miller,  and  I  have  so  far  been  published.  I  am  the  author  of  a  one-volume  hom- 
^'^^T  o^^e^^  Courts,  the  second  edition  of  which  was  published  in 
1070,  and,  in  collaboration  with  two  others,  of  Caseg  on  Federal  Courts,  the 
fifth  edition  of  which  was  published  in  1970.  I  have  a»-o  written  extensively 
both  on  constitutional  law  and  on  the  federal  courts,  in  the  law  reviews, 

I  was  consulted  by  the  Cabinet  Committee  on  Education  in  the  course  of  the 
preparation  of  its  recommendations  to  President  Nixon  on  the  present  subject 
and  have  studied  with  care  the  bills  that  he  ultimately  presented  for  considera- 
tion by  the  Congress.  Of  course,  the  constitutional  questions  can  be  raised  about 
1!?  ^®  questions  can  and  are  raised  about  any  action 

^.u   .f^f^  ^^^^  *°  ^^^^  conformity  with  some  prior  action  already 

authoritatively  upheld.  Should  those  bills  be  enacted  and  should  they  be  chal- 
lenged, the  constitutional  questions  raised  about  them  can  only  be  finally  deter- 
mined by  the  courts.  Contrary  to  some  suggestions  in  the  press,  nothing  In  these 
bills  purports  to  limit  n  any  way  judicial  review  of  their  constitutionality, 
ine  bills  raise  no  question  about  the  great  principle  announced  In  Marhurv  v, 
Madtson,  1  Cranch  i37  ( 1803 ) .  *-      *-  ^     jnuriuuTi,  v. 

Unless  and  unril  a  final  answer  Is  given  by  the  courts,  all  that  any  of  us  can 
do  Is  form  our  best  judgment,  In  the  light  of  the  Constitution  and  the  -asea  con- 
struing it,  about  whether  these  bills  are  consistent  with  the  Constitution.  My  own 
judgment  on  that  question  Is  very  clear.  I  think  the  proposed  legislation  is  so 
solidly  buttressed  by  well-established  principles  of  constitutional  law  that  the 
doubts  that  have  been  expressed  about  It  seem  to  me  Insubstantial.  The  authority 
of  the  Congress  to  adopt  these  bills  Is  readily  derived  from  5  o  of  the  Fourteenth 
Amendment  and  from  Article  III,  §  2,  of  the  Constitution. 

It  Is  well  settled,  for  example,  that  the  power  of  Congress  under  the  enforce- 
ment provisions  of  the  post-Clvll  War  amendments— g  5  of  the  Fourteenth  Amend- 
ment and  t  2  of  the  Fifteenth  Amendment—Is  as  broad  as  its  power  under  the 
Necessary  and  Proper  Clause  and  Is  a  positive  grant  of  power  to  Congress  to 
determine.  In  Its  discretion,  whether  and  what  legislation  is  needed  to  secure  the 
guarantees  of  those  amendments.  South  Carollw  v.  Katzcnbach  383  U  S  301 
( 1066)  ;  Katzcnbach  v.  Morgan,  384  U.S.  641  ( 1966) .  .        ^.o.  ova 

I  do  not  read  thos*.  enforcement  provisions  as  authorizing  fhe  Congress  to 
decide  what  substantive  rights  are  protected  by  the  Constitution.  That  Is  wliy  I 
apiwared  In  the  Supreme  Court  as  counsel  for  my  state  to  challenge  legislation 
In  whlcli  Congress  had  determined  that  the  Fourteenth  Amendment  requires 
that  18-year-olds  be  given  the  vote.  To  the  extent  that  Katzcnbach  v.  Morgan 
may  have  seemed  to  recognize  a  congressional  iwwer  to  i>erform  the  judicial 
function  of  Interpreting  the  Constitution,  1  had  hoped  that  It  would  liave  a 
d^erved  repose  since  the  decision  In  the  18-year-old  case,  Oregon  v.  Mitchell  400 
U.S.  112  (1970).  But  If  the  substantive  constitutional  right  has  been  recognized 
either  by  the  words  of  the  Constitution  Itself,  as  In  South  Carolina  v.  Katzcnbach, 
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or  by  authoritatire  Judicial  decisions,  it  seems  to  me  that  Congress  has  a  very 
wide  latitude  in  deciding  what  remedies  are  to  be  used  to  enforce  the  right. 

Some  of  the  critics  of  the  President's  proposals  have  pointed  to  the  famous 
footnote  10  in  Katzcnbach  v.  Morgan,  384  U.S.  at  651.  The  Court  ther?  said : 

We  emphasize  that  Congress'  power  under  §  5  is  limited  to  adopting  measures 
to  enforce  the  guarantees  of  the  Amendment;  |5  grants  Congress  no  power  to 
restrict,  abrogate,  or  dilute  tliese  guarantees.  Thus,  for  example,  an  enactment 
authorizing  the  States  to  establish  racially  segregated  systems  of  education 
would  not  be— as  required  by  §  5— a  measure  "to  enforce"  the  Equal  Protection 
Clause  since  that  clause  of  its  o>.  n  force  prohibits  such  state  laws. 

There  is  a  similar  dictum  in  Oregon  v.  Mitchelh  400  U.S.  at  128. 

On  my  own  view  of  §  5 — that  it  does  not  give  Congress  power  to  decide  what 
substantive  rights  are  protected  by  the  Constitution— this  question  would  never 
arise,  for  I  do  not  think  Congress  may  either  add  to  or  abrogate  substantive 
rights  that  the  Constitution  protects.  Commentators  who  take  a  friendlier  view 
of  Katzenltach  v.  Morgan  than  I  do,  and  who  think  Congress  can  create  new  sub- 
stantive rights,  disagree  with  footnote  10  and  think  Congress  can  also  restrict 
substantive  rights.  Cox,  The  Rote  of  Congress  in  Constitutional  Determinations, 
40  U.  Cine.  li.  Rev.  109,  247-261  ( 1071 )  ;  Burt,  Miramda  and  Title  11:  A  Morganatic 
Marriage,  1969  Sup.  Ct.  Rev.  81,  118-134.  Matters  of  this  kind  are  an  interesting 
subject  for  discussion  by  constitutional  lawyers  but  would  seem  to  have  no  rele- 
vance to  the  busing  proposals.  Those  proposals  do  not  modify  in  any  way  the 
guarantees  of  the  Equal  Protection  Clause.  Instead,  they  speak  only  to  the 
remedial  measures  that  courts  may  require  of  school  districts  that  have  formerly 
denied  equal  protection  by  segregation  in  the  public  schools. 

The  holding  in  Brown  v.  Board  of  Education^  347  U.S.  483  (1054),  v^&a  that 
segregation  of  children  in  public  schools  solely  on  the  basis  of  race  deprlvef:  the 
children  of  the  minority  group  of  equal  educational  opportunities  and  thus  vio- 
lates the  Equal  Protection  Clause.  This  is  the  substantive  right  Involved.  The 
Court  restated  this,  and  distinguished  very  clearly  between  the  substantive  right, 
guaranteed  by  the  Constitution,  and  the  question  of  remedy,  left  to  the  equitable 
powers  of  the  courts,  in  Swann  v.  C harlot te-Mecklenhurg  Board  of  Educatimi, 
402  U.S.  1, 15  (1971). 

,  The  objective  today  remains  to  eliminate  from  the  public  schools  all  vestiges 
of  state-imposed  segregation.  Segregation  was  the  evil  struck  down  by  Broum  I 
as  contrary  to  the  equal  protection  guarantees  of  the  Constitution.  That  was  the 
violation  sought  to  be  corrected  by  the  remedial  measure  of  Broton  II.  *  *  * 
Once  a  right  and  a  violation  have  been  shown,  the  scope  of  a  district  court's 
equitable  powers  to  remedy  past  wrongs  is  broad,  for  breadth  and  flexibility  are 
inherent  in  equitable  remedies. 

The  distinction  between  constitutional  violation  and  remedy  was  also  clearly 
stated  in  the  companion  case  of  North  Carolina  State  Board  of  Education  v. 
Swann,  402  U.S.  43,  45  (1971). 

The  power  of  Congress  to  withdraw  particular  remedies  from  the  federal 
courts,  particularly  when  they  are  sitting  as  courts  of  equity,  has  been  exer- 
cised throughout  the  history  of  the  Republic  and  has  rarely  been  challenged. 
Familiar  examples  are  the  Anti injunction  Act  of  1793,  28  U.S.C.  §  2283,  the 
Norris-IiaGuardia  Act,  28  U.S.C.  H  101  et  seq.,  upheld  in  Lauf  v.  E.  0.  Shinner 
Co.,  Inc.,  303  U.S.  323  (1938),  the  Johnsoii  Act  of  1934,  28  U.S.C.  %  1342,  and  the 
Tax  Injunction  Act  of  1937,  28  U.S.C.  i  1341,  Many  cases  falling  within  these 
statutes  involve  plaintiffs  who  are  claiming  constitutional  rights.  Indeed,  in  the 
Lauf  ease  itself  the  dissenters  thought  that  the  effect  of  barring  the  employer 
from  obtaining  an  injunction  was  to  deprive  him  of  property  without  due  process 
of  law.  303  U.S.  at  340.  Nevertheless,  it  is  always  held  that  the  power  of  Congress 
over  remedies  goes  this  far. 

This  power  of  Congress  over  remedies  was  discussed  by  the  Court  only  last 
term.  In  the  course  of  finding  a  right  to  bring  suit  for  damages  against  federal 
agents  who  have  violated  the  Fourth  Amendment,  the  Court  said,  in  Bivens  v. 
Siaf  Unknown  Agents,  403  U.S.  388, 397  (197 1 ) ,  that : 

We  have  here  no  explicit  congressional  declaration  that  persons  injured  by  a 
Federal  oflRcer's  violation  of  the  Fourth  Amendment  may  not  recover  money 
damages  from  the  Agents,  but  must  instead  be  remitted  to  another  remedy. 
e(|ually  effective  in  the  view  of  Congress.  The  question  Is  merely  whether  peti- 
tioner, If  he  can  demon.^rate  an  Injury  consequent  upon  the  violation  by  federal 
agents  of  his  Fourth  Amendment  rightr.  Is  entitled  to  redress  his  Injury  through 
a  particular  remedial  mechanism  normally  available  In  the  federal  courts. 
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The  implication  Is  clear  that  if  Congress  had  decided,  or  should  decide,  that 
the  ^'normally  available'*  remedy  should  not  lie  for  this  kind  of  violation,  the 
Court  would  honor  this  congressional  judgment.  Indeed,  Justice  Harlan,  in  his 
concurring  opinion,  saw  the  problem  as  whether  the  question  of  **a  judicial 
remedy  for  the  vindication  of  a  federal  constitutional  right  is  placed  by  the 
Constitution  itself  exclusively  in  Congress'  hands,"  403  U.S.  at  401-402.  In  his 
dissenting  opinion  in  the  same  case.  Chief  Justice  Burger  argued  that  Congress 
could  eliminate  the  Exclusionary  Rule  as  a  sanction  for  illegal  searches  if  It 
"would  provide  some  meaningful  and  effective  remedy  aaginst  unlawful  conduct 
by  government  officials.  "  403  L'.S.  at  421,  Similarly,  in  Miranda  v.  Arizona,  384 
U.S.  43iG,  407  (3900),  the  Court,  speaking  through  Chief  Justice  Warren,  spoke 
of  the  iwwer  of  Congress  to  define  remedies  for  the  constitutional  violations 
Involved  in  that  case,  and  emphasized  that  *'our  decision  in  no  way  creates  a  con- 
stitutional Ktraltjacket  which  will  handicap  sound  efforts  at  reform  ♦  ♦ 

Neither  Stcann  nor  any  other  Supreme  Court  case  holds  that  there  is  a  con- 
stitutional right  to  attend  a  racially  balanced  school  or  a  constitutional  right  to 
be  taken  to  school  by  bus  for  that  purpose.  Swann  explicitly  rejected  the  notion 
that  the  Constitution  requires  racial  balance,  402  U.S.  at  24,  and  recognized  that 
one-race  schools  may  remain  so  long  as  they  are  not  part  of  state-enforced  seg- 
regation. 402  U.S.  at  25-26.  It  would  seem  that  the  power  of  Congress  to  speak 
to  the  question  of  remedy  and  to  say  whether  and  under  what  circumstances  a 
particular  remedy  is  to  he  used.  Is  no  less  for  violation  of  the  Equal  Protection 
Clause  than  It  Is  for  violation  of  the  Fourth  Amendment,  the  Self  Incrimination 
Clause,  the  I>ue  l>rocess  Clause,  or  any  other  provision  of  the  Constitution, 

The  analysis  I  have  made  here  Is  consistent  with  that  of  other  commentator. 
Former  Solicitor  General  Archibald  Cox  has  written  that  the  Supreme  Court's 
de.segregation  cases  subsequent  to  Brown  I  "probably  deal  with  remedies  for 
constitutional  violations  rather  than  ba«lc  constitutional  commands,"  Cox,  The 
Role  of  Congrcnn  in  Constitutional  Determination/t,  40  U,  Cine.  L,  Rev.  199,  258 
(1971).  He  thinks  Congress  can  proi>erly  legislate  about  remedies  for  past  dis- 
crimination, and  say : 

It  seemed  irrelevant  whether  the  relief  Is  greater  or  lesser  than  the  courts 
Would  order.  In  either  event,  the  relief  Is  not  part  of  the  Constitution. 

Id  at  250.  See  also  Developments  in  the  Law — Equai  Protection 

S2  Harv.  I..  Rev.  1065, 1157  (1969)  where  It  Is  said : 

If  Congress  did  face  the  Issue  directly  and  suspend  jurisdiction  to  grant  busing 
as  a  remedy,  the  Federal  courts  would  seem  to  be  bound  to  reai>ect  the  limitation. 

The  conclusion  Is  not  Inconsistent  with  what  was  said  In  yorth  Carolina  State 
Board  of  Education  \\  Swann,  The  Court  there  held  unconstitutional  a  state 
statute  that  barred  any  use  of  bn.slng  to  create  racial  balance.  In  Its  opinion,  the 
Court  said : 

But  transportation  has  long  been  an  integral  part  of  all  public  educational 
systems,  and  it  Is  unlikely  that  a  truly  effective  remedy  could  be  devised  without 
continued  reliance  upon  It. 

402  U.S.  at  46.  The  North  Carolina  statute  was  a  complete  ban  on  busing.  The 
hill  proposed  hy  the  President  allows  busing  in  circumstances  where  it  is  neces- 
sary. The  \orth  Carolina  legislature,  which  adopted  the  statute  held  invalid  In 
the  case  just  cited,  has  no  power  under  $  5  of  the  Fourteenth  Amendment  and  no 
power  over  the  jurisdiction  of  the  federal  courts.  Congress  has  those  powers. 
Finally,  the  structure  of  the  opinion  la  quite  Interesting.  Chief  Justice  Burger, 
for  the  Court,  said  that  consideration  of  the  race  of  students  Is  **al)Solutely  essen- 
tial" In  formulating  a  plan  for  desegregation,  402  U.S.  at  46,  and  that  a  flat 
prohibition  against  assignments  to  create  a  racial  balance  "must  inevitably  con- 
flict" with  the  constitutional  duty  to  dls-establlsh  dual  school  systems.  Ibid.  The 
contrast  l>etween  •*abs<)lutely  essential"  and  "Mnevitably"  and  the  subse<iuent 
statement  that  It  Is  "unlikely"  that  an  effective  remedy  could  be  devised  without 
some  busing  is  Illuminating. 

The  bill  In  que.stlon  does  not  prohibit  busing.  It  permits  it  to  be  used  for  high 
school  students  as  a  remedy  of  last  resort.  It  permits  It  to  be  used  for  elementary 
school  students  to  the  extent  that  the  district  has  previously  provided  trans- 
imrtatlon  for  those  younger  students.  In  Stoann  the  Court  recognized  that  **the 
scope  of  i>ennlsslhle  tran.sportatlon  of  students  as  an  Implement  of  a  remedial 
decree  ♦  ♦  ♦  cannot  lie  defined  with  precision."  402  ITS.  at  20.  It  said  that  "no 
rigid  guidelines"  can  be  given,  ibid,,  and  that  "the  reconciliation  of  compethig 
values"  Is  required.  402  U.S.  at  31.  It  said,  quite  significantly,  that  "It  hardly  needs 
stating  that  ilie  limits  on  time  of  travel  will  vary  with  many  factors,  hut  prob- 
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ably  with  none  more  than  the  age  of  the  students."  ihid.  In  the  light  of  that 
language,  there  is  ample  room  for  Congress  to  draw  the  Hue  l»ptween  the  sixth 
and  seventh  grades  and  to  restrict  more  narrowly  busing  of  younger  student** 
tlmn  it  does  older  students.  Section  403(a )  of  the  bill  makes  a  district*s  prior  use 
of  busing  for  elementary  students  the  criteria.  In  those  districts  where  busing 
has  been  extensively  u.sed  for  younger  students,  the  bill  would  continue  to  allow 
it,  and  the  court  would,  of  course,  be  free  to  route  the  bus  in  a  way  that  v.lll 
maximize  desegregation.  Those  districts  that  have  in  tlie  past  followed  a  neigh- 
borhood school  policy  for  the  elementary  schools  and  have  thought  that  children 
this  young  should  not  be  taken  far  from  their  homos  to  school  v  ould  be  free  to 
continue  those  policies. 

The  distinction  between  elementary  students  and  Mder  students  is  consistent 
with  what  lias  been  common  practice  in  many  schools,  and  should  ameliorate  the 
gravest  problems  that  have  been  found  in  dismantllLg  dual  school  systems.  In 
the  Charlotte-Mecklenburg  district  itself,  the  plan  v.timately  adopted  for  the 
junior  high  schools  and  high  schoi^  was  essentially  th  t  proposed  by  the  school 
board.  402  U.S.  at  9.  It  was  the  elementary  schools  that  created  the  grertest 
difficulty  and  provoked  the  greatest  controversy.  In  the  companion  case  from 
Mobile,  it  was  found  that  a  satii^factory  plan  could  be  drawn  for  the  junior  and 
senior  high  schools  without  bus  transportation  or  split  zoning.  Davis  v.  Schoo! 
CfmmisHonera  of  Mobile  County,  402  U.S.  33,  35-^36  (1971).  Again,  It  was  the 
elementary  schools  that  caused  difficulty. 

There  are  some  who  say  that  the  prop'isals  under  consideration  are  an  attack 
on  the  federal  courts.  If  I  thought  that  to  be  true,  I  would  not  be  supporting  the 
proposals.  In  the  Preface  to  a  book  I  published  in  1060  I  said  ''I  admire  and 
respect  the  Supreme  Court  of  the  United  States,**  1  Wright,  Federal  Practice  and 
Procedure:  Criminal  viii  (1969).  That  feeling  of  mine  lias  not  chatiged,  and  it 
extends  also  to  the  lower  federal  courts.  But,  I  think  that  thost  who  perceive 
these  proposals  as  an  attack  on  the  courts  should  ponder  the  wisdom  of  Justice 
Stone's  famous  remark  in  his  dissent  in  United  States  v.  Butler,  297  U.S.  1,  87 
(1936),  that  ^'courts  are  not  the  only  agency  of  government  that  must  be  assumed 
to  have  the  capacity  to  govern." 

I  regard  the  proposed  Equal  Educational  Opportunity  Act  of  1972  as  a  measure 
for  the  relief  of  the  courts,  rather  than  as  an  attack  on  them.  I  have  long  thought 
it  unfortunate  that  the  courts  iiave  been  left  to  grapple  with  the  extra  or  !in5ttiiy 
difficult  problem  of  dismantling  the  dual  school  system  without  any  guidance 
from  the  Congress.  The  task  was  a  hard  one.  As  the  Chief  Justice  wrote  in  Swann,, 
"nothing  in  our  national  experience  prior  to  1955  prepared  anyone  for  dealing 
with  changes  and  adjustments  of  the  magnitude  and  complexity  encomitere<l 
since  then."  402  U.S.  at  13.  In  the  absence  of  action  by  Congress,  "those  courts 
had  to  improvise  and  experiment  without  detailed  or  specific  guidelines."  402 
U.S.  at  6.  The  courts  have  special  c<Hnpetence  to  decide,  and  acted  wisely  in  de- 
ciding, that  racial  segregation  in  the  schools  is  a  violation  of  the  Equal  Protec- 
tion Clause.  They  have  no  special  competence  to  decide  where  a  bus  should  run  or 
how  much  racial  balance  is  enough.  Questions  of  this  kind  are  much  better 
resolved  by  legislation  in  Congress  than  by  endeavoring  to  find  judicial  ans^'srK 
in  the  pmall  print  of  the  Fourteenth  Amendment.  The  adoption  hy  Congress  of 
legislation  defining  the  remedies  for  segregation  in  schools  seems  to  me  clearly 
within  the  power  of  Congress  and  this  is  a  situation  in  which  it  is  in  the  national 
interest  that  Congress  responsibly  exercise  its  power. 

The  Ubban  Leaoue  of  Rochesteb,  New  York— Response  on  Bttsino 

As  President  of  the  Urban  lieague  of  Rochester,  I  want  to  address  myself  to 
the  speech  delivered  by  President  Nixon  on  Thursday,  March  16,  excerpts  of  which 
appeared  in  the  'Xetc  York  Times  on  Saturday,  March  IR 

The  Urban  League  of  Rochester  has  serious  reservations  about  President 
Nixon's  proposal  for  a  moratorium  on  wnat  the  President  calls  Federal  Court 
ordered  busing  to  achieve  "racial  intergration."  The  President  said :  .  .  .  many 
lower  court  decisions  hare  gone  far  beyond  what  most  people  would  consider 
reasonable,  and  beyond  what  the  Supreme  Court  has  said  is  necewwry  in  the 
requirements  they  have  imposed  for  the  reorganization  of  school  districts  and  the 
transportation  of  school  pupils.*' 

No  court  in  the  nation,  to  my  knowledge,  has  ordered  busing  to  achieve  "racial 
integration/*  What  several  courts  have  done,  however,  in  appropriate  cases,  in 
to  order  busing  as  a  remedy  and  as  a  legitimate  means  to  dismantle  a  8egregntc<l 
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school  system.  In  1954,  the  U.S.  Supreme  Court  declared  that  state  imposed  seg- 
regated schools  were  Inherently  unequal  and  In  violation  of  the  Fourteenth 
Amendment.  The  Supreme  Court  required  Federal  Courts  to  fashion  appropriate 
remedies  to  eliminate  segregation  In  the  public  schools.  Busing  is  only  one  remedy 
devised  by  Federal  Courts  to  cope  with  the  school  segregation  problem.  Thus,  the 
only  Issue  In  each  school  segregation  case  is  whether  students  are  deprived  of 
equal  protection  of  the  laws  under  the  Fourteenth  Amendment  by  being  required 
to  attend  a  segregated  school  system.  '*Baclal  Integration*'  is  not  an  Issue. 

For  Congress*  by  legislation,  to  deprive  Federal  Courts  of  the  remedy  of  busing 
to  achieve  equal  protection  of  the  laws  for  victims  of  a  segregated  school  system 
present  at  least  two  serious  constitutional  questions. 

(a)  Would  the  law  constitute  a  violation  of  the  Fifth  Amendment's  due  process 
of  law  to  countless  victims  of  segregated  schools? 

(b)  Would  the  law  be  an  lmpr<H>er  exercise  of  Congressional  power  over 
the  Judiciary  and,  therefore.  Inconsistent  with  Article  III  of  the  Constitution? 

It  Is  Ironic  that  since  1954  when  the  Supreme  Court  decided  the  Brown  Case, 
neither  the  Executive  nor  the  Legislative  branches  of  Government  has  attempted 
to  Implement  the  constitutional  right  of  black  students  to  a  non*segregated  ed* 
ucatlon  in  public  schoola  The  tank  of  Implementing  this  basic  constitutional 
right  has  fallen  to  the  Judiciary  by  default  and  now  comes  Nixon's  current  pro* 
posal  attacking  the  Judiciary  for  slngle*handedly  attempting  to  make  the  Con- 
stitution a  meaningful  document  for  all  United  States  citizens. 

For  reasons  fundamentally  different  from  those  offered  by  President  Nixon, 
the  Urban  League  of  Rochester  supportd  that  aspect  of  the  President's  proposal 
which  would  give  intensive  financial  aid  to  inner  city  school  systems.  We  do 
affirm,  however,  that  such  aid  should  not  be  contingent  on  giving  up  remedies. 
Including  buslngt. which  Federal  i^ourts  have  fashioned  as  a  remedy  for  vindicat- 
ing the  rights  of  Inner  city  children  to  a  non-segregated  education.  Constitutional 
rights  are  too  valuable  to  be  bargained  away  In  this  manner..  To  accept  financial 
aid  in  lieu  of  constitutional  rights  and  remedies  would  be  an  unwise  return  to 
the  separate  but  ecjual  doctrine  of  1896  which  we  had  every  reason  to  believe 
was  rejected  In  the  unanimous  decision  In  Brown  vs  Board  of  Education  In  1954. 
We  will  not,  like  Jacob  In  the  Biblical  myth,  bargain  away  a  precious  birthright 
for  a  mess  of  pottage. 

The  Urban  League  of  Rochester  supports  the  President's  aid  plan  only  because 
it  could  poaaihly  Immediately  strengthen  existing  Inferior  schools  In  the  Inner  city. 
While  we  support  this  aspect  of  the  President's  proposal,  the  Urban  League  of 
Rochester  reaffirms  its  support  of  numerous  judicial  remedies,  including  busing, 
as  effective  means  to  dismantle  the  dual  system  of  public  education  which  con- 
tinues to  exist  In  too  many  public  education  systems  of  the  United  States  and 
whl<ii  Inflicts  Irrepjirable  harm  on  the  jwyclie  of  the  children  of  minority  grouiw. 

I  now  remove  from  the  objective  and  analytic  to  some  comments  on  the  situa- 
tion l)efore  the  nation  and  I  admit  subjectivity  here.  Once  more  the  President  1ms 
demonstrated  his  callousness  to  the  needs  of  blacks,  of  other  minorities  and  of 
the  iK)or;  once  more  he  has  acted  purely  for  iwiitlcal  gain;  once  more  he  1ms 
succumbed  to  the  wishes  of  the  majority,  the  silent  majority,  who  are  silent 
because  they  are  morally  bankrupt,  and  basically  selfish ;  once  more  he  has  selze<l 
upon  feers,  on  created  fears,  and  exploited  the  achllles  heel  of  American  society.. 

What  he  has  said  In  effect  is  that  education  Is  an  Instrument  for  the  preserva- 
tion of  the  ataiua  quo:  Keep  the  blacks  where  they  are,  geographically  and  edu- 
cationally, what  we  say  Is  that  education  is  an  Instrument,  not  only  for  presenta- 
tion, but  also  for  change:  It  should  ameliorate  the  quality  of  life  In  the  society, 
mediate  differences  among  people,  and  expose  youngsters  to  one  another  over  a 
period  of  years.  If  this  Is  done*  many  of  the  stereotype  conceptions  we  have  of 
each  other  would  be  removed,  many  of  the  false  a8Sumi)tions  we  make  of  each 
other  would  be  corrected  experientiaiiy ;  and  many  of  the  social  confrontations 
which  now  exist  'would  be  avoided. 

We  must  emphasize  that  we  construe  the  President's  moratorium  on  busing 
as  an  Invitation  to  return  to  the  1890  doctrine  of  separate  but  equal.  The  1954 
decision  of  the  Warren  Court  declared  that  any  seiwrato  system  of  education  is 
inherently  unequal*  To  give  the  sanctity  of  law  to  an  obvionsiy  flagitious  system 
of  education,  even  under  the  guise  of  response  to  the  desires  of  the  majority,  is 
to  abdicate  moral  leadership. 
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THE  SILENT  MAJOBITT 

The  great  Pericles  said :  "in  Athens,  we  say  silent  men  are  useless."  Mr.  Nixon 
says,  *  the  wishes  of  the  great  majority  must  be  heeded,"  even  when  those  wishes 
are  demonstrably  harmful  to  the  body  politic.  Mr.  Nixon  very  well  knows  that 
the  majority  has  never  been  kindly  disposed  to  the  rights  of  the  minority.  Every 
inch  of  ground  gained  has  been  stubbornly  fou^t  for  and  stubbornly  contested; 
every  inch  or  ground  gained  has  had  to  be  tenaciously  protected. 

Whatever  the  posture  of  the  Urban  League  of  Rochester  has  been  in  the  past, 
under  my  leadership  it  will  be  stubborn  and  tenacious. 

We  have  said  earlier  that  the  move  of  the  President  at  this  time,  in  the  wake 
of  what  the  New  York  Times  (editorial  Saturday,  March  18),  calls  "the  muddy 
field  of  Florida  politics,"  smacks  of  the  political.  Now,  Aristotle  tells  us  that  man 
is  a  political  animal :  but  some  animals  are  domesticated  and  friendly  ;  others  are 
hostile,  and  are  enemies  of  man.  You  may  take  your  pick  as  to  which  political 
animal  we  consider  the  President  to  be  when  it  comes  to  the  interest  of  blacks. 
We  have  no  hesitation  in  making  up  our  minds. 

Then  we  must  consider  the  unwarranted  attack  on  the  courts  and  the  gratui- 
tous imputation  of  the  ''social  planners."  Minorities  in  this  country  look  to  the 
Federal  Courts  as  the  only  institution  in  which  they  may  receive  full  justice. 
The  social  planners  are  the  ones  who  inveighed  against  slavery,  fought  for  the 
rights  of  labor  unions,  urged  social  -welfere,  minimum  wages  and  proper  work- 
ing conditions ;  it  is  they  who  are  now  fighting  for  proper  medical  attention  for 
all  Americans,  for  equal  rights  for  women,  and  for  the  removal  of  all  artificial 
obstacles  which  hinder  minorities  from  participating  fully  in  the  life  of  the 
society. 

Stripped  of  the  powers  of  the  Federal  C!ourts  and  in  the  absence  of  the  activi- 
ties of  the  social  planners,  all  hope  would  fade  for  achieving  racial  equality  in 
the  United  States. 
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Busing  Is  Not  The  Issue 

by  Rtubin  0*0.  Askew* 


Ralph  Waldo  Emerson  once  said  that  'This 
time,  like  all  times,  is  a  very  good  one,  if  we  but 
know  what  to  do  with  it."  I  am  not  sure  what 
must  be  done  to  bring  out  the  good  in  today's 
times.  But  I  am  convinced  that  sitting  and  waiting 
for  the  inevitable  is  not  the  answer. 

For  this  reason,  I  want  to  say  a  few  things 
with  which  many  will  disagree,  things  which  are 
decidedly  unpopular,  but  things  which  I  feel  must 
be  said  in  the  interest  of  the  American  people-all 
of  them.  In  doing  so  I  am  not  attempting  m  any 
way  to  judge  nor  place  labels  on  anyone  who 
disagrees. 

Two  questions  with  natk>nwkle  reper- 
cussk>ns  for  school  desegregation  were  added  to 
our  Ftorida  Presidential  printary  ballot  for  March 
14th.  They  were 

1.  Do  you  favor  an  antendnMnt 
to  the  United  States  Constitution  that 
wouM  prohibit  forced  busing  and 
guarantee  the  right  of  each  student  to 
attend  the  appropriate  public  school 
nearest  his  honne?  * 

2.  Do  you  favor  provkling  an 
equal  opportunity  for  quality  educa- 
tion for  all  chiklren,  regardless  of  race, 
creed,  color  or  place  of  residence,  and 
do  you  oppose  a  return  to  a  dual 
system  of  public  schools? 

Many  people  feel  strongly  about  these  sub- 
jects, and  rightly  so.  Many  FlorkJians  (and  many 
throughout  the  nation  who  wish  for  a  similar  way 
to  express  their  sentinients)  feel  that  a  constitu- 
tional amendment  prohibiting  busing  is  a  wise  and 
necessary  measure.  But  1  feel  that  it  is  wiser  for 
people  to  vote  "No"  on  the  anti-busing  amend- 
ment, and  "Yes"  on  equal  educational  opportu* 
nity. 


ReubM  Aikew  it  th€  Governor  of  Florida. 


I  strongly  oppose  a  constitutional  amend- 
ment to  outlaw  busing-but  not  because  I  like  it  or 
think  it  is  a  panacea  for  our  problems.  On  the 
contrary,  I  recognize  and  regret  the  inconvenience, 
disruption  and  hardship  it  often  creates  for  many 
parents  and  chiUren.  I  am  not  without  feeling  for 
them,  and  I  do  not  think  anyone  is.  Busing  is  an 
artificial  and  inadequate  instrument  of  change.  lt 
shoukJ  be  abandoned  as  soon  as  we  can  afford  to 
do  so. 

Value  of  Busing 

Yet,  by  the  use  of  busing  (and  other 
methods),  we  have  made  real  progress  in  dis- 
mantling a  dual  system  of  racially  segregated 
public  schools  in  this  country.  And  I  believe  that 
until  we  find  alternative  ways  of  providing  an 
equal  opportunity  for  quality  education  for  all, 
regardless  of  race,  creed,  cotor  or  place  of  rest- 
dance  (and  that  last  pert  is  important):  until  we 
are  sure  that  ending  busing  will  not  bring  a  return 
to  segregated  public  schools;  until  we  have  those 
assurances,  we  must  not  unduly  limit  ourselves- 
and  certainly  not  constitutionally. 

We  must  not  risk  seriously  undermining  the 
spirit  of  the  Constitution,  one  of  the  noblest 
docuntents  produced  by  man.  We  must  not  risk 
returning  to  the  kind  of  segreqatk>n,  fear  and 
misunderstanding  which  produc  d  the  very  prob- 
lem that  led  to  busing  in  the  f  rst  place.  Instead, 
we  must  all  work  together  to  find  ways  other  than 
busing  to  guarantee  that  no  American  is  denied  an 
equal  opportunity  to  grow  and  develop  in  a 
nonsegregated  society. 

That  is  what  the  present  damor  is  all  about. 
Nobody  is  rffally  committed  to  busing  as  an  end  in 
itseM.  It  is  the  purpose  for  which  we  bus  that  is 
all-Important.  That  goal  is  to  put  the  divisive  and 
self-defeating  issue  of  race  behind  us  once  and  for 
ail.  It  is  a  goal  worthy  of  vigorous  pursuit  by 
anyone  who  believes  that  all  people  shouki  live 
together  in  peace,  justice  and  harmony. 

I  believe  we  are  closer  to  this  goal  now  than 
ever  before.  I  believe  we  are  closer  than  any 
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Civilization  in  history  to  achieving  a  society  in 
whidi  all  races,  aeeds  and  reltgions  can  rK>t  only 
live  with  their  differences,  txit  thrive  upon  them, 
and  learn  from  them  as  well.  I  think  we  are  well 
within  reach  of  understanding  one  another,  caring 
for  one  arK>ther,  and  affirming  our  corrmitment  to 
the  principles  of  justice  and  compassion  which 
made  this  country  what  it  is  today.  How  sad  it 
would  be  to  turn  back  now,  not  only  for  minority 
children  but  for  all  of  us. 

Of  course  we  do  not  want  our  chikJren  to 
suffer  unnecessary  hardships.  That  goes  without 
saying.  But  neither  do  we  want  them  to  grow  up  in 
a  worki  of  continuing  racial  discord,  racial  hatred 
and,  above  all,  racial  vtolence.  But  I  fear  that  this 
is  what  we  will  have  if  we  do  fx>t  woric  now  to 
solve  our  racial  problems.  This  is  surely  what  we 
wiil  have  if  we  continue  to  thwart  every  attempt 
to  bring  us  together. 

ignorance  is  the  father  of  cruelty.  But  we  are 
beginning  at  last  to  overcome  the  ignorance  which 
has  kept  us  divided  for  so  k>ng,  the  ignorance 
which  has  been  responsible  for  so  much  cruelty 
between  the  races.  This  is  true  especially  of  the 
South. 

The  Busing  SmokeicrNn 
Because  of  our  persistent  preoccupatfon 
with  race  related  issues,  we  have  all  too  frequently 
neglected  the  real  economic  and  environmental 
problems  of  the  people,  black  and  white  alike.  In 
this  way,  we  have  not  been  fair  to  ounelvei  When 
people  are  divkted  against  themselves  on  racial 
grounds,  they  have  no  time  to  derr^and  a  fair  shake 
on  taxes,  utility  bills,  oonsuiner  protectton, 
government  services,  environmental  preservatton, 
and  other  problems.  In  this  stsston  of- the  Fk>rkla 
legislature,  for  example,  proposals  for  reform  of 
education,  environmental  controls,  and  utility 
regulatk>n  have  taken  a  back  seat  to  a  straw  vote 
on  busing  which.  In  the  final  analysis,  does  not 
really  accomplish  anything.  Believe  me,  while  the 
legislature  and  news  n>edia  were  focusing  attentton 
on  the  busing  debate,  ksbbylsts  and  spedal  in- 
tereiu  were  hard  at  work  undermining  programs 
that  woukl  put  money  into  people's  pocfceu,  thet 
wouM  help  protect  people  and  the  other  living 
things  whteh  make  FksrMa  e  worthwhile  place  in 
which  to  live. 

This  is  probably  the  greatest  reason  why  the 
South  has  been  lagging  behind  other  regtons  on 
Issues  such  as  wages,  distributton  of  the  tax 


burden,  health,  medical  care,  and  aid  to  the  ekJerly 
end  others  in  need.  So  often  when  someone 
attempis  to  do  something  about  people's  basic 
needs,  the  race  issue  is  resurrected  in  one  form  or 
another.  Interestingly  enough,  I  asked  the  legis- 
lature to  put  those  other  kinds  of  issues  on  the 
baltot  along  with  busing.  And  they  refused. 

Political  Maturity 
I  hope  that  we  are  moving  beyond  racial 
appeals  here  in  Ftorkia,  throughout  the  South,  end 
the  rest  of  the  nation  as  welt.  It  is  time  to  say  that 
we  are  not  caught  up  in  the  mania  of  stopping 
busing  at  any  cost,  that  we  are  maturing  politi- 
cally, that  we  know  the  real  issues  when  we  see 
them,  that  we  will  no  longer  be  fooled,  frightened 
and  divMed  against  ourselves.  This  is  how  we  gain 
a  better  understanding  of  what  this  country  is  all 
about 

For  many  years  now,  the  rest  of  the  nation 
has  been  saying  to  the  South  that  it  is  morally 
wrong  to  deprive  any  citizen  of  an  equal  oppor« 
tunity  in  life  because  of  his  cofor.  I  think  most  of 
us  have  come  to  agree  with  that  But  now  the  time 
has  come  for  the  rest  of  the  natk)n  to  live  up  to  its 
own  suted  principles.  Only  now  are  the  other 
regions  themselves  beginning  to  feel  the  effects  of 
the  movement  to  eliminate  segregatton. 

I  say  that  the  rest  of  this  nation  shouM  not 
abandon  its  principles  when  the  going  gets  tough.  I 
do  not  say  this  to  be  vindictive,  I  say  it  to  be  fair. 
The  rest  of  the  natton  has  sought  to  bring  justice 
to  the  South  by  maixiate  and  court  order.  Now 
perhaps  it  is  tinrw  for  the  South  to  teach  the  same 
thing  to  other  regkins  in  a  more  effective  way-by 
example.  I  certainly  hope  we  will. 

Regardless  of  how  people  feel  about  busing 
or  segregatfon,  a  const  ituttonal  amendment  to 
change  things  Is  neither  necessary  nor  desirable.  It 
is  dangerous  to  tamper  with  the  United  States 
Constitution  under  emotional  circums  anoes,  and  I 
have  been  heartened  by  the  reports  that  Presklent 
Nixon  and  Vice  President  Agnew  have  reservations 
about  amending  it  in  this  way,  that  the  Senate 
leaders  in  both  parties  are  against  a  oonstltutk>nal 
emtndment.  As  one  key  member  of  the  Nixon 
administratton  put  it,  these  proposals  "couM  have 
the  effect  of  actually  undercutting  and  rolling 
back  the  measures  that  have  been  taken  to 
dismantle  the  dual  school  system." 

I  hope  we  can  say  to  those  who  wouM  keep 
us  angry,  confused  and  divMed.  that  we  are  more 
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concerned  about  justice  than  about  transportation, 
and  that  while  we  are  determined  to  solve  both, 
we  are  going  to  take  justice  first. 

It  never  has  been  my  feeling  that  the 
majority  of  the  people  who  oppose  busing  are 
racially  motivated.  On  the  contrary,  I  believe  that 
most  people  who  are  disturbed  by  the  incon- 
venience, disruption  and  hardship  of  busing,  are 
nevertheless  just  as  concerned  that  we  put  an  end 
io  segregation,  and  assure  equal  opportunity  for 
all.  Busing  is  one  way  of  doing  that.  Perhaps  it  is 
the  least  desirable  way,  but  it  is  effective  nonethe- 
less. 

Other  Oeiegregatton  Paths 

Now  is  the  time  for  Americans  of  good  faith 
to  search  for  other  effective  ways.  One  way,  as  I 
have  said  before,  would  be  to  work  at  the 
community  level  to  overcome  economic  barriers 
and  change  our  housing  patterns~so  that  every 
neighborhood  school  wouM  be  a  desegregated 
school  (not  necessarily  one  with  an  exact  racial 
balance,  but  one  in  which  the  proper  emphasis  is 
on  our  real  goal  of  quality  education  for  all). 

It  is  regrettable  that  educatk)n  has  had  to 
shoulder  a  disproportionate  share  of  the  burdens 
of  overcoming  the  effects  of  segregation.  We  can 
and  shouM  put  greater  emphasis  on  employment 
opportunities  and  fair  housing  practices  as  well  as 


education.  But  we  can  also  put  greater  emphasis 
on  pre-school  education  for  all  children  so  that 
they  start  on  an  equal  footing  as  early  as  possible. 
We  can  assure  that  no  schools  are  so  lacking  in 
facilities,  discipline  and  properly  trained  personnel 
that  parents  are  legitimately  fearful  for  their 
child's  safety,  health,  development  and  well-being. 
For  if  such  schools  harm  one  chiW,  they  harm  all 
children  and  should  not  be  tolerated.  School 
buildings  can  also  be  placed  to  ease  the  necessity 
of  busing.  There  is  much  more  we  can  do.  I  am 
sure,  and  I  hope  we  will. 

Then  we  can  put  an  end  to  busing  without 
setting  the  stage  for  a  racial  discord  such  as  we 
have  never  before  imagined.  Then  we  can  get  on  to 
those  other  problems  which  we've  neglected  for 
far  too  long. 

In  dosing,  let  me  say  that  we  should  be 
working  together  to  free  ourselves  of  the  fears  and 
divisions  of  yesterday,  and  to  seek  a  better 
tomorrow.  If  I  seem  presumptuous  m  taking  this 
opportunity  to  say  so.  I  apok)gize.  It  is  not  my 
intention  to  impose  my  will  on  anyone.  But  it  is 
my  intention  to  give  people  cause  for  sober 
reflectfen,  so  that  they  are  very  sure  of  what  they 
are  doing  before  they  encourage  an  amendment  to 
the  United  States  Constitution,  one  that  wouM 
reverse  our  efforts  to  make  that  great  document  a 
living  testimony  to  the  pursuit  of  freedom,  equah 
ity,  and  justice  for  all. 
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Chairman  Celler.  We  also  insert  in  tlie  record  at  this  point  further 
information  submitted  by  HEW  i-especting  extent  of  desegregation 
in  a  nuinber  of  school  districts  in  the  1971-72  school  year. 

We  will  adjourn  until  tomorrow  morning  at  10  o'clock. 

(Whereupon,  at  12 :35  p.m.,  the  subcx)mmittee  adjourned  to  reconvene 
at  10  a.m.,  Thursday,  May  11, 1972.) 

Department  of  Health,  Education,  and  Welfare, 

Office  of  the  Secretary, 
Washington,  B.C.,  May  8,  i97t 

Mr.  Benjamin  L.  Zelenko, 

General  Counsel,  Commit  ee  on  the  Judiciary, 

Rayhurn  House  Offlee  Building,  Washington,  D.C. 

Dear  Mr.  Zelenko:  This  is  in  further  regard  to  the  Committee's  request  for 
(lata  indicating  the  extent  of  desegregation  achieved  in  154  school  districts 
which  to  our  knowledge  undertook  new  student  reassignment  measures  in  the 
1971-72  (current)  school  year.  Fifteen  (15)  copies  of  this  data  are  enclosed, 
together  with  a  sunimar>*  sheet  indicating  both  transijortation  and  desegregation 
figures  for  138  of  the  154  districts,  and  a  narrative  pointing  out  major  highlights. 

As  you  will  recall,  i>rintouts  shmving  student  transportation  figures  for  the  154 
school  districts  were  transmitted  to  the  Committee  on  April  12. 

If  the  Department  can  he  of  further  assistance,  please  let  me  know. 
Sincerely  yours, 

WiLUAM  H.  VAN  DEN  TOORN, 

Assistant  to  the  Director^  Office  for  Civil  Rights. 

School  Distmcts  Implementing  Student  Reassessment  Plans  for  the 
1971-72  School  Year 

highlights  of  chart  summarizing  transportation  and  desegregation  data 

Of  the  154  school  districts  with  known  student  reassignment  plans  for  the 
1971-72  school  year,  138  had  comparative  data  for  both  1970  and  1971  school 
years. 

1.  These  districts  showed  an  increase  of  only  205,000  pupils  transported.  This 
represents  a  little  over  1%  of  the  approximately  19  million  pupils  estimated  as 
being  transported  at  public  expense  in  the  United  States. 

2.  There  were  almost  %  (108,000)  leas  black  pupils  in  100%  minority  schools 
in  1071  than  in  1970. 

3.  There  were  (229,000)  less  black  pupils  in  80-100%  minority  schools  in  1971 
than  in  1970. 

4.  Conversely  theie  were  01%  (174,000)  more  black  pupils  attending  pre- 
dominantly whit»-Anglo  (0-49%  minority)  school?  in  1971  than  in  1970. 

5.  The  balancL  of  black  pupils  is  made  up  from  39%  (6,000)  more  black  pupils 
in  50-79%  (Columns  C  minus  D  plus  E)  minority  schoobs  in  1071  than  in  1970 
as  well  as  a  1%  increase  (5,000)  of  black  pupils  from  1970  to  1971. 

a  it  is  interesting  to  note  that  whereas  there  was  a  1%  (5,000)  increase  in 
minority  pupils  from  1970  to  1971,  there  was  a  5%  (99,000)  decrease  In  non- 
minority  pupils  in  the  same  districts  jn  the  same  period  of  time. 
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SCHOOL  BUSING 


THT7B6DAY,  HAY  18,  1972 

House  of  Rkpkeskntativks, 
SuBCOMMi'm:E  No.  5  of  the 
CoMMirn':E  ox  the  Judiciary. 

Washington^  D.C. 
The  subcommittee  met  at  10  a.m.,  pursuant  to  adjournment,  in  room 
2141^  Rayburn  House  Office  Building,  Hon.  Emanuel  Celler,  chairman, 
presiding. 

Present:  Representatives  Celler,  Brooks,  Jacobs,  McCuUoch,  and 
McClory. 

Staff  present:  lienjamin  L.  Zelenko,  general  counsel;  Franklin  G. 
Polk,  associate  counsel ;  and  Herbert  E.  Hoffman  counsel. 
Mr.  Celler.  The  meeting  will  come  to  order. 

The  Chair  wishes  to  announce  that,  after  today's  hearing,  there 
will  be  one  more  session  and  then  the  hearing  will  be  closed.  The  last 
session  will  be  next  Wednesday,  when  we  will  hear  from  Representa- 
tive Waggonner  of  Louisiana,  Representative  Gorman  of  California, 
and  one  or  two  other  Members  of  the  House.  Then  we  will  have  con- 
cluded our  hearings  on  the  subject  of  school  busing. 

This  morning,  our  first  witness  is  Mr.  John  H.  Ruffin,  Jr.,  an  attor- 
ney from  Augusta,  Ga.  Mr.  Ruffin. 

STATEMEHT  OF  JOHN  H.  RUEFDI,  JR,  ATTORNEY,  AUGUSTA,  GA. 

Mr.  RuFFix.  Mr.  Chairman,  distinguished  committee  members,  I 
have  forwarded  to  this  committee  a  prepared  statement  requested  by 
the  committee  and  there  is  a  reference  on  page  3  of  the  statement  that 
I  would  like  to  have  deleted  in  light  of  the  recent  events  surround- 
ing Governor  Wallace.  With  the  committee^s  permission,  I  wish  that 
deleted  from  the  statement. 

(The  prepared  statement  follows :) 

Statement  of  John  H.  Ruffin,  Jb. 

Mr.  Chairman,  Committee  Members,  my  name  is  John  H.  Ruffin,  Jr.,  and  I  am 
a  practicing  attorney  in  the  City  of  Augusta,  Georgia.  I  am  the  attorney  for  the 
plaintiffs  in  the  nine-year-old  desegregation  suit  against  the  County  Board 
of  Kducation  of  Richmond  County,  Georgia.  I  have  represented  the  plaintiffs 
from  the  inception  of  this  suit. 

Please  accept  my  thanks  for  permitting  me  to  appear  before  you  to  express 
myself  on  behalf  of  citizens  of  Richmond  County,  Georgia,  both  black  and  white, 
on  an  issue  which  some  seek  to  elevate  to  constitutional  status  by  politicizing  the 
basic  right  to  an  equal  education  and  polarizing  the  fears  and  attitudes  of  the 
populace  of  this  great  Nation. 

This  entire  matter  has  been  exploited  even  beyond  the  rationality  of  some  who 
once  believed  In  equality  of  educational  opportunity  for  all  by  an  administration 
which  either  is  not  aware  of  the  constitutional  dichotomy  of  the  branches  of 
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government,  or  does  not  care  as  long  as  it  advances  personal  political  ambitions ; 
this  is  at  best  an  exercise  in  Executive  negativism.  Blacks  are  unwilling  to  accept 
the  resurrection  of  the  ^ghost  of  Plessy  past"  and  sacrifice  their  future  for  thirty 
pieces  of  silver  by  accepting  funds  for  ghetto  schools  through  school  boards  which 
have  already  exhibited  au  obvinus  aloofness  to  their  needs  in  the  misuse  of  mil- 
lions of  dollars  already.  Indeed  there  is  a  lesson  to  be  learned  when  attorneys  in 
the  administration  ou  two  different  occasions  within  a  three-year  i)eriod  resigned 
or  protested  the  Chief  Executive's  effort  to  retard  tlie  judicial  process  and  to 
nullify  civil  rights  progress. 

In  1954  with  the  advent  of  Brown  v.  Board  of  Education,  the  South  said 
''Never!"  Almost  two  decades  later,  it  appears  that  this  is  a  nation-wide  cry 
masked  through  such  phrases  as  "forced  busing'*,  ''neighborhood  schools",  "ghetto 
schools"  and  "inner-city  schools."  Almost  two  decades  after  the  legal  death  of 
Broum  v.  Board  of  Education,  this  country  seems  to  be  mired  in  the  ugly  abyss 
of  Bunkerism.  I  humbly  request  of  you  that  yon  reject  this  emotional  and  irra- 
tional  frenzy,  and  re-atfinu  this  Nation's  commitment  of  providing  equality  of 
educational  opportunity  to  all. 

This  Committee  should  not  be  unmindful  of  the  fact  that  busing  as  a  methodi- 
cal tool  to  desegrregate  was  approved  unanimously  by  the  United  States  Supneme 
Court  in  Swann  v.  Charlotte-Mecklenhurg  Board  of  Education;  that  tiiree  former 
United  States  Supreme  Court  Justices — Chief  Justice  Earl  Warren,  Justices  Tom 
C.  Clark  and  Arthur  Goldberg — have  publicly  supported  busing  as  a  legitimate 
method  to  accomplish  desegregation;  that  the  Christian  Methodist  Episcopal 
Church  and  the  United  States  Civil  Rights  Commission,  among  <xthers,  have 
approved  this  method  of  desegregating  schools. 

Millions  of  blacks  and  poor  'whites  who  are  fortunate  (or  unfortunate  as  the 
case  may  be)  to  reach  adulthood  are  conditioned  to  accept  the  inevitability  of 
either  prison  or  welfare  rolls  by  virtue  of  a  peculiar  combination  of  status  and 
discrimination.  The  inevitability  of  the  alternatives  looms  as  an  unavoidable 
link  in  a  cha^n  sequence  of  cotmtless  humilitations.  This  Committee  can  give 
hope  to  the  hopeless,  the  helpless  and  the  humiliated  by  rejecting  this  proposed 
amendment. 

Perhaps  the  black  poet«  Paul  Lawrence  Dunbar  phrased  it  best  in  his  poem, 
"Worn  Out",  when  he  wrote : 

Tion  bid  me  hold  my  peace 
tAnd  dry  my  fmitless  tears. 
Forgetting  that  I  bear 
A  pain  beyond  my  years. 

«      «  « 
I  used  at  first  to  hope. 
But  hope  is  past  and  gone ; 
And  now  without  a  ray 
<My  cheerless  life  drags  on. 

Gentlemen,  It  wonld  indeed  be  catastrophic  to  subject  the  right  to  secure  an 
equal  education  of  minorities  to  the  popular  vote  of  the  majority.  No  one  opposes 
busing,  bat  a  substantial  number  of  this  Nation's  citizens  opposes  busing  to  de- 
segregate. Homer  C.  Floyd,  Executive  Director,  Pennsylvania  Human  Relations 
Commission,  is  reported  to  have  said  on  August  4, 1971 : 

The  safety  of  that  daily  [bus]  trip  [to  school]  is  paramount.  Pennsylvania's 
experience  on  this  point  in  our  [State]  Department  of  Education's  most  recent 
"Summary  of  School  Accidents  for  a  Six-Tear  Period"  which  shows  that  pupils 
who  were  bused  to  school  were  three  times  safer  than  those  who  walked.  Spe- 
cifically, for  the  period  of  the  summary,  there  was  one  accident  for  every  280 
pnpils  who  walked  to  school  compared  to  one  accident  per  every  898  pupils  who 
rode  to  school  on  buses. 

That  yellow- vehicle  which  transports  over  eighteen  million  students  per  day 
(or  approximately  40%  of  this  country's  school  children)  cannot  be  that  bad; 
that  vehicle  which  transports  children  to  school  has  proven  to  be  the  safest  mode 
of  travel  to  and  from  school,  and  it  cannot  be  that  bad ;  that  vehicle  which  trans* 
port.s  children  to  school  has  proven  to  be  safer  than  some  classrooms  and  it  can- 
not be  that  bad ;  and  that  vehicle  is  used  by  private  schools  to  transport  white 
children  who  are  avoiding  desegregation,  and  It  cannot  be  that  bad.  Bnslng  In 
its  present  political  and  emotI<»al  context  may  be  personally  frustrating  to 
some,  economically  precarious  to  others,  and  socially  sterile  to  still  others ;  but 
It  may  very  well  be  the  Bfay  sun  to  September  school  systems. 


1665 


\\  hilo  it  provides  no  comfort,  and  may  ht»  little  perspective,  the  scliool  deseffre- 
gatioa  controversy  really  mirrors  or  echoes  the  evil  in  this  Nation.  In  the  final 
analysis,  it  is  not  a  question  of  segregration,  desegregation  or  integration— but  a 
question  of  determination.  I  implore  you  not  to  deflate  the  United  States  Consti- 
tution in  general  and  the  Fourteenth  Amendment  in  particular:  not  to  carpet- 
snatch  the  opportunity  for  poor  whites  and  blacks  whose  Imi»e  for  better  life  is 
anclmred  to  equal  e<Iucational  opportunity;  not  to  rug-jerk  the  progress  made  in 
civil  rigiits;  and  not  to  stab  honest  and  conscientious  school  superintendents  in 
tlieir  weary  and  over-burdened  backs,  who  realize  that  their  school  systems  are 
retarded  by  the  continued  and  debilitating  divisiveness  of  racism. 

When  I  see  black  and  wliite  chiu:it?n  playing  at  the  scliool  bus  stops  while 
waitmg  for  the  bus  to  take  them  to  school,  I  can  envision  no  greater  testimonial 
which  convinces  me  that  a  constitutional  amendment  to  prohibit  busing  is  not 
only  undesirable,  but  is  really  unnecessary. 

This  luth  day  of  May,  1072. 

Respectfully  submitted. 

John  H.  Ruffin,  Jr. 
Mr.  RuFFix.  Mr.  Chairman,  and  distinsriiished  committee  members, 
I  do  not  suppo.se  there  is  really  anything  that  I  can  say  that  this  com- 
mittee has  not  hoard  or  willnot  hear. 

I  think  it  is  essential  that  this  committee  recognize  that  the  proposed 
constitutional  amendment  to  prohibit  busing  really  is  an  assault  on  the 
U.S.  Constitution  in  general  and  the  14th  Amendm'ent  particularly  and 
this  proposed  amendment  or  this  proposed  legislation  will  certainly 
retard  the  progress  that  has  been  made  in  civil  rights. 

There  is  no  one  in  this  country  who  opposes  businflf  but  certainly 
there  IS  a  substantial  segment  of  the  citizenry  of  this  Xation  who  op- 
pose busing  to  achieve  racial  balance.  In  my  own  school  district  there 
has  been  no  order  by  a  court  to  bus  to  achieve  a  racial  balance. 

The  district  couit  in  my  district  recognizes  that  such  is  not  permitted 
by  law  in  that  the  U.S.  Supreme  Couit  in  the  Swann  case  indicated 
that  although  busing  is  a  permissible  tool  to  bring  about  desegregation. 
It  would  be  unlawful  to  require  fixed  mathematical  i-atios.  That  has  not 
been  tlie  case  and  such  terms  as  forced  busing  and  such  terms  as  a 
neighborhood  school,  busing  to  achieve  racial  balance— these  are  terms 
which  really  mislead  the  public. 

In  many  instances  in  my  own  State  of  Georgia,  busing  really  has 
improved  the  situation  because  in  some  instances  school  districts  find 
that  they  are  spending  less  money  than  they  have  spent  previously. 

In  my  native  county  of  Burke  which  is  a  classic  example,  altHough 
it  is  a  rural  county,  they  have  found  that  in  desegregating  the  schools 
and  in  desegregating  the  transportation  facilities,  they  are  able  to 
operate  in  a  much  more  economical  fashion. 

There  are  some  people  in  my  own  home  town  of  Augusta  now  who 
would  have  this  committee  believe  that  busing  to  desegregate  really 
IS  unwarranted,  it  is  unnecessary,  and  it  is  illegal. 

My  school  district  in  Augusta  has  been  involved  in  litigation  to 
desegregate  the  scliools  for  some  9  years  now  and  we  have  not  sue- 
ceodod  in  dpse^^regating  the  schools. 

Wliite  children  have  been  encouraged  by  school  officials  to  boycott 
schools  and  to  attend  priva  i  schools.  I  would  certainly  like  to  impress 
upon  this  committee  that  even  those  students  who  attend  private 
scliools  are  bused  to  private  schools  for  the  simple  reason  that  there 
IS  not  enouffh  money  to  constnict  private  schools  in  neighborhoods. 

So  nobody  really  opposes  busing  per  se.  People  just  oppose  busing 
becau.se  they  oppose  desegregation  and  I  would  like  for  this  committee 
to  understand  our  position  in  this  matter. 
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I  would  like  to  further  indicate  to  the  committee  that  black  pcoi)le 
are  not  impressed  by  the  fact  that  this  administration  is  offering  some 
$2  billion  for  ghetto  schools.  We  think  that  is  rehabilitational  genocide. 
We  feel  that  people  ought  to  be  prepared  to  live  in  a  pluralistic  society. 
We  feel  that  one  of  the  main  goals  of  education  is  to  prepare  ;)eople 
to  get  along  with  each  other.  As  I  observe  whites  and  blaclrs  who 
stand  on  the  corners  waiting  for  their  schoolbuses  to  transport  them 
to  school,  they  get  along  and  they  play  together  and  without  any  fan- 
fare but  it  is  only  in  instances  where  people  oppose  the  desegregation 
process  and  where  people  of  ill  will  attempt  to  impose  their  will  on 
people  who  feel  that  race  is  really  an  irrelevant  consideration  when 
you  have  trouble, 

Mr,  McCin.iX)Cii,  Mr,  Chairrran,  I  have  a  question. 

Might  I  properly  conclude  from  what  you  have  just  said  that  if 
there  are  any  difficulties  arising  from  busing,  they  are  not  substantial 
for  people  of  good  will,  that  there  is  no  ground  for  complaint,  and 
there  is  little  or  no  violence  between  the  students  ? 

Mr,  RuFFiN,  Not  exactly  that,  sir,  I  do  not  want  to  mislead  you. 
There  are  some  problems  which  have  l)een  caused  by  students,  welL  for 
instance,  when  a  school  is  "desegregated,"  and  blacks  are  left  out  of 
some  of  their  curricular  activities — for  instance,  friction  results  from 
that. 

But  it  results  because  there  has  been  an  unfair  administration  of  the 
programs.  But  students  can  get  along  if  

Mr,  McCtnjXKJH,  If  schoolteachers  and  administrators — that  is  very 
important— move  swiftly  and  impartially,  then  many  such  problems 
would  be  eliminated, 

Mr,  Zfxenko,  Mr,  Ruffin,  earlier  in  the  hearing  we  had  testimony 
from  Mr,  Fleming  of  the  school  board  in  Augusta,  He  was  asked 
about  the  current  court  desegregation  order,  and  whether  in  com- 
plyinfi:  with  the  most  recent  court  order,  the  school  board  had  been 
transferring  schoolchildren,  the  classes  intact,  so  that  white  children 
and  white  classes  and  black  classes  were  being  moved  intact  to  ele- 
mentary schools.  We  asked  Mr,  Fleming  whether  that  was  in  fact  true 
and  whether  he  considered  that  to  be  in  compliance  with  the  court 
order. 

Could  you  tell  the  committee  what  is  the  fact  in  Augusta  ? 
Mr,  Ruffin,  Yes,  sir. 

First  of  all,  correction,  that  was  not  in  the  local  paper.  It  was  in 
tlio  Atlanta  paper.  It  never  would  have  been  printed  in  the  local 
paper. 

To  answer  your  question,  sir,  those  classes  were  transferred  intact 
and  where  there  were  all  white  classes,  they  remained  all  white  classes. 
"Where  there  were  some  classes  with  a  few  blacks  in  them,  they  re- 
mained that  way. 

The  teachers  and  the  classes  were  transferred  intact. 

Mr.  Zfxenko.  Mr.  Ruffin,  the  Department  of  Justice  has  cited 
Augusta,  Ga.,  to  this  committee  in  support  of  its  moratorium  legisla- 
tion as  one  of  those  cases  where  there  has  been  excessive  or  extensive 
busing. 

We  understand  that  approximately  5,000  or  more  elenientary  school- 
children are  now  being  transported  pursuant  to  Judge  Lawrence's 
order. 
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Can  you  give  the  subcommittee  an  indication  of  the  distance  or 
traveltime  those  children  are  experiencing  in  Augusta? 

Mr.  RuFFiN.  I  had  someone  specifically  check  out  the  longest  travel 
distance  for  me  and  the  longest  travel  distance  was  approximately 
9.7  miles. 

Mr.  Zelenko.  What  is  the  traveltime,  do  you  know  ? 

Mr.  EuFFiN.  In  terms  of  time,  I  do  not  recall,  sir,  what  that  was 
but  it  was  not  an  unusual  amount  of  time  but  I  do  not  recall  exactly, 

Mr.  Zelenko.  One  of  the  bills  pending  before  this  subcommittee 
would  establish  a  moratorium  on  new  or  additional  busing.  It  would 
stay  implementation  of  any  Federal  court  order  requinng  new  or 
additional  busing,  during  the  moratorium  period.  As  I  understand 
the  plan  of  Auirusta.  Ga.,  the  final  phase  of  school  desegregation  is  to 
take  effect  in  September  1972.  Has  the  plan  ^et  been  devised  showing 
which  children  will  be  assigned  and  to  which  schools  in  September 
1972? 

Mr.  EuFFiN.  Well  

Afr.  Zelkkko.  Can  you  describe  the  current  status  of  desegregation 
to  the  subcommittee. 
Mr.  RuFFix.  Yes,  sir. 

Tlio  plan  on  the  elementary  level  was  developed  in  three  implement- 
ing phases.  Phase  1  went  into  effect  on  February  15.  Plan  2,  March 
IT),  and  pliase  3  will  go  into  effect  in  September  1972.  The  superin- 
tendent is  now  in  the  process  of  preparing  reports  for  the  Federal 
court  to  show  how  phase  3  will  be  implemented.  There  is  no  plan  that 
has  been  approved  on  the  high  school  level  at  this  point. 

Mr.  Zi:li:xko.  The  hi^rh  school  busing  plan  or  transfer  plan  will  go 
into  offof^t  in  Septembf^r  1972:  is  that  correct? 

^fr.  Krmx.  That  is  correct,  sir. 

yU\  Zr.LKXKO.  Tf  the  school  board — which  has  not  shown  itself  to 
be  willing  to  al)i(le  bv  these  court  orders — should  in  any  way  revise  the 
third  phase  of  this  desegregation  plan,  would  it  be  necessary  for  you 
as  plaintiff*  to  seek  a  court  order  to  require  that  plan  to  go  into  effect 
in  September? 

Mr.  RuFFix.  Yes.  That  is  correct  and  I  might  indicate  while  I  am 
on  that  point,  sir,  that  the  school  board  recently  refused  to  devise  a 
plan  on  the  high  school  lev.M  for  implementation  in  September  and 
the  district  court  has  just  entered  another  order  on  May  5  requesting 
the  school  board  to  come  in  with  a  plan  by  June  2  effective  for 
September. 

Mr.  Zelenko.  If  this  businfir  moratorium  bill  were  enacted,  Mr. 
RufRn,  can  you  give  the  committee  your  opinion  as  to  whether  or  not 
the  third  phase  of  a  tliree-phase  desegregation  plan  for  Augusta,  Ga., 
would,  in  fact,  be  permitted  to  £ro  into  effect  ? 

Mr.  RuFTiN.  No,  sir;  definitely  not.  It  would  be  decimated. 

Mr.  Ceixvr.  Any  questions.  Mr.  McClory  ? 

Mr.  McClory.  I  have  no  qncstions. 

I  have  read  the  testimonv  and  hoard  the  answers  to  these  questions. 
T  found  it  all  very  interesting  and  I  would  like  to  thank  the  witness. 
Mr.  Polk.  Mr.  Cbnirman. 
Mr.  Celler.  Yes.  Mr.  Polk. 

Mr.  Polk.  Mr.  Ruffin.  T  believe  in  the  Avmf-^fa  case,  the  court  was 
required  to  issue  an  ancillary  order  against  those  seeking  to  obstruct 
the  court  order.. 
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Mr.  RtnPFTN.  That  is  correct,  sir. 

Mr.  Polk.  Could  you  tell  the  subcommittee  why  the  court  was  re- 
quired to  issue  that  order? 

Mr.  RuFFiN.  Yes,  sir :  incidentally,  the  court  issued  that  order  on  its 
own  motion.  It  did  not  issue  that  order  as  a  result  of  any  request  that 
had  been  made  by  any  party.  The  school  board  officials,  including  the 
superintendent,  participated  in  a  mass  rally  and  they  indicated  what 
parents  could  do  in  order  to  get  around  the  desegregation  process  and 
m  the  audience,  unknown  to  everybody  else,  was  a  Federal  marshal 
who  made  a  report  to  a  Federal  fudge  and  it  was  as  a  result  of  this 
Federal  marshal's  report  in  affidavit  form,  that  the  district  court  en- 
tered tliis  order  on  its  own  motion. 

Mr.  Polk.  Do  you  know  some  of  the  things  that  the  members  of  the 
school  board  had  indicated  could  be  done  to  obstruct  the  desegregation 
order? 

Mr.  RrrpFiN.  Well,  the  only  thing  that  I  could  tell  you  is  what  was 
carried  in  the  press  and  whnt  is  in  the  marshal's  statement. 

Mr.  Polk.  Did  the  marshaPs  statement  indicate  that  some  members 
of  the  school  board  were  telling  the  parents  not  to  send  their  children 
to  school  ? 

Mr.  RtTFFiN.  Yes. 

Mr.  Polk.  Would  that  be  a  violation  of  Georgia  law? 

Mr.  RuFFix.  Yes,  sir;  we  have  a  pupil  compulsory  attendance  law. 

Mr.  Polk.  I  have  one  additional  question.  In  your  experience  in 
Georgia  have  you  found  that  desegregation  has  produced  more  busing 
or  less  busing? 

Mr.  RuFFTN.  I  think  it  has  produced  less  busing  for  the  simple  rea- 
son that  we  do  not  like  to  think  of  it  as  being  such  but  Gcoriria  is  really 
a  nirnl  country  or,  as  a  matter  of  fact,  ever/body  who  lives  outside 
of  Atlanta  is  considered  in  a  rural  area  and  as  a  result  busing  reallv 
helped.  Tn  some  of  the  urban  areas  or  more  urban  areas,  I  should  say, 
I  think  it  is  too  early  to  tell  because  these  plans  reallv  have  not  been 
implemented  and  they  have  not  been  carried  out  and  there  is  no  way 
of  telling  what  effect  this  is  going  to  have.  In  my  countv  of  Richmonii 
Oountv,  which  is  where  Augusta  is  located,  a  plan  can  be  devised  and 
implemented  where  busing  will  not  be  as  extensive  as  some  people 
would  have  it  appear.  You  take,  for  instance,  the  superintendent  has 
purposely  stasrsrered  school  hours  to  show  the  community  that  it  ousrht 
to  oppose  the  deseijregation  process. 

T  get  reports  from  white  teachers  as  to  what  is  going  on  in  white 
schools.  I  get  reports  from  white  principals  who  happened  to  have 
been  up  m  the  administration  office  and  one  reference  was  that  they 
were  iroing  to  have  a  bus  picking  up  four  students  to  take  them  to  a 
school  where  the  classes  begin  at  10  o'clock  and  this  kind  of  ridiculous 
thinsr  IS  what  is  going  on  in  Augusta. 

Mr.  Polk.  Thank  you  very  much,  sir. 
1  e^e^  ^^^-^'^-R-  Thank  you  very  much.  We  appreciate  your  coming 

witness  is  Miss  Rosemary  R.  Gunning,  member,  New 
I  ^  ,  ^.^^^  Assembly  and  secretary,  New  York  Stat^  Neighl)orhood 
Sf^nool  Council. 
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STATEMEKT  OF  EOSEMAEY  E.  OUNWIIIG,  MEMBEE,  SEW  TOEK 
STATE  ASSEMBLY,  AND  SECEETAET,  NEW  TOEZ  STATE  NEIOH- 
BOEHOOD  SCHOOL  COUNCIL 

Mr.  OELtE  j.  Miss  Gunning,  we  welcome  you  here.  You  are  almost 
a  neighbor  of  mine.  You  originally  lived  in  Brooklyn? 

Miss  Gunning.  I  lived  in  the  ^edford-Stuyvesant  community  when 
you  were  a  Congressman  for  that  area  and  you  were  my  Congressman. 
You  were  very  helpful  in  some  of  our  problems  then  which  were  with 
the  homeowners  loans  but  that  was  a  while  ago. 

Mr.  Chairman  and  members  of  the  committee,  unlike  the  previous 
speaker,  our  State  has,  of  course,  for  100  years  had  a  unitary  system. 
We  do  not  have  the  problem  of  turning  into  a  unitary  system  such  as 
the  previous  speaker  has. 

I  might  say  at  the  outset  our  council  and  I  believe  practically  no 
one  in  our  btate  has  any  objection  to  any  kind  of  voluntary  plans  for 
racial  balance  or  any  other  method  that  would  improve  the  integration 
of  our  schools.  ^ 

Our  objection  is  solely  to  compulsory  assignment.  We  have,  as  rep- 
resentotives  of  the  people  of  this  State,  our  senate  on  three  occasions 
passed  laws  to  prohibit  our  board  of  regents  and  our  commissioner,  who 
are  primarily  the  ones  m  our  State. 

On  the  few  occasions  when  we  have  had  court  orders,  it  has  been 
because  there  have  been  accepted  gerrymandered  districts.  Our  prob- 
lem is  not  one  of  busing  as  a  basic  situation.  A  bus  is  a  very  valuable 
vehicle.  It  IS  used  throughout  the  country  to  transport  children  and 
we  would  not  see  it  otherwise. 

However,  many  of  the  plans,  and  especially  the  Fleischman  plan 
which  has  been  introduced  as  a  report  so  far,  would  increase  the 
amount  of  bu3ing  to  such  an  extent  that  throughout  our  State  it  would 
mean  the  diversion  of  our  scarce  educational  dollars  and  they  are  be- 
coming more  scarce  each  year  as  costs  go  up  and  the  tax  revolts  go  on. 
And  we  find  that  this  would  mean  that  there  would  have  to  be  con- 
MderaWy  more  busing  and  it  would  also  present,  especially  in  New 
York  City,  a  traffic  problem  which  would  be  tremendous. 

We  regret  that  we  are  here  this  morning  to  ask  for  a  constitutional 
•^.mendment  but  the  fact  is  that  throughout  this  Nation  the  courts  have 
move<l  into  the  school  areas  where  they  overnile  the  elected  representa- 
tives of  the  people  and  these  gentlemen  who  have  been  appointed  who 
are  no  longer  close  to  the  grassroots  and  the  feeling  of  the  people  are, 
Avt  reel,  threatening  the  traditional  checks  and  balances  of  our  Con- 
stitution. We,  therefore,  feel  that  this  amendment  is  a  necessarv  one 
If  we  are  to  have  the  voice  of  the  people  recognized. 

I  am  sure  this  committee  is  very  familiar  with  the  fact  that  the 
polls  show  that  at  least  85  percent  of  the  people  of  this  Nation,  black 
and  white,  do  not  favor  compulsory  assignment  of  pupils.  And  we 
find  that  the  parents  of  all  races  are  absolutely  unwilling  that  their 
students  be  moved  to  areas  at  a  distance  from  their  homi  neighbor- 
hoods. It  has  not  only  provoked  expense  and  dissension,  it  has  also 
limited  the  amount  of  activities  that  parents  can  take  in  their  schools. 
Wc  have  m  ^ew  York  City  some  parents  who  have  children  in  three 
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different  schools,  some  of  them  at  a  distance.  Most  of  the  movement 
in  Xew  York  City  has  been  of  black  students  and  we  feel  that  some 
of  the  problems  that  we  are  havhig  with  them— truancy,  absenteeism, 
which  IS  as  high  as  58  percent  in  some  of  our  high  schools— is  because 
these  children  are  compelled  to  travel  such  long  distances.  In  a  city 
where  we  are  having  such  serious  problems  with  drugs  and  juvenile 
dohnf{uency,  it  has  cut  down  participation  in  religious  instruction,  in 
scoutmg,  and  in  other  activities. 

Ten  years  ago  I  said  to  our  board  of  education,  if  we  are  to  assign 
chileren  by  race  and  color,  we  arc  going  to  raise  a  generation  of  race- 
conscious  children. 

I  wish  I  had  not  been  such  a  good  prophet.  Instead  of  producing 
integration  as  everyone  has  hoped,  we  see  separatism.  Therefore, 
gentlemen,  for  the  good  of  the  country,  we  hope  that  you  will  bring 
out  of  your  committee  House  Joint  Resolution  620  an^  let  us  have  a 
vote  on  it  so  that  the  people  of  this  country,  the  parents  wlio  are 
intimately  concerned,  may  once  again  have  that  participation  in  how 
their  children  are  to  be  educated  and  where. 

We  believe,  and  I  think  Congressman  Celler  is  esi>eciallv  aware  of 
the  fact,  that  the  New  York  City  school  system  has  a  long  record  of 
the  melting  pot.  We  have  been  through  generation  after  generation  of 
newcomers  to  our  city  and  what  has  happened  is  that  as  we  have  been 
able  to  educate  our  children,  we  have  then  seen  the  integration  of  the 
various  national  groups,  the  ethnic  groups,  which  have  come  into  our 
city. 

We  think  this  will  happen  also  with  our  black  and  Puerto  Rican 
population  who  are  more  or  less  newcomers  to  our  city. 

However,  if  we  are  going  to  spread  around  the  problems  of  edu- 
cating this  group  of  children  instead  of  meeting  their  special  needs 
m  their  own  neighborhoods,  we  reduce  that  hope  that  I  think  cvervone 
of  good  will  hopes  to  see  accomplished  within  our  generation. 

Mr.  Celler.  Mr.  McCiory. ' 

>fr.  McClohy.  No  questions. 

Mr.  Zfxenko.  As  you  know.  Governor  Rockefeller  vetoed  a  bill 
recently  passed  by  the  New  York  State  legislature  that  would  have 
imposed  o  moratorium  on  compulsory  student  assignments. 

In  his  veto  message  the  Governor  cited  n  decision  of  the  Federal 
court  in  Lee  v.  Nyqimt  decided  in  October  1970  which  invalidated  an 
earlier  Now  York  State  antibusing  statute  known  as  the  Tent  statute 
which  attempted  to  restrict  involuntary  pupil  assignments  designed 
to  further  racial  balance. 

Referrincr  to  the  Tx»nt  statute  the  three-judge  Federal  district  court 
held  that  it  placed  burdens  on  implementation  of  educational  policies 
designed  to  deal  with  race  on  the  local  level.  The  court  said : 

The  statute,  by  prohibitlnj:  the  implementation  of  plans  desljmed  to  aUeviate 
racial  imbalance  in  the  s^hooTs  except  with  the  approval  of  a  local  elected  board 
or  upon  parental  consent,  creates  a  single  exception  to  the  broad  stwnisory 
powers  the  state  Commissioner  of  Education  exercises  over  lornl  ptibtic  odticntlon. 

In  other  words,  it  sincrled  out  racial  desegregation  assignments.  The 
court  found  that  sinfirlinij  out  those  assifrriments  created  a  burden  that 
was  iipcnnstitutionnl.  Apparentlv,  vou  disagree.  Why  do  vou  disagree  ? 

Miss  GrxNTNO.  Because  the  statute  did  not  place  that  burden  unon 
the  elected  school  board.  The  statute  permitted  elected  school  boards 
to  set  up  any  plans  that  they  found  suitabV.  for  their  districts. 
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The  only  prohibition  was  on  the  Commissioner,  himself,  who,  the 
legislature  felt,  was  not  exercising  good  judgment  in  the  orders  which 
he  had  issued  and  the  plans  he  was  demanding. 

It  placed  also  a  prohibition  upon  appointed  school  boards  and  at 
the  same  time  the  legislature  was  trying  to  procure  elected  school 
boards  in  those  areas  like  New  York  City  and  Buffalo, 

In  fact,  we  passed  in  our  assembly  an  elected  school  board  for 
Buffalo.  We  have  a  law  in  New  York  City  for  an  elected  school  board, 
so  what  we  were  attempting  to  do  was  to  have  these  plans  decided  by 
the  people  in  their  own  districts. 

It  was  not  a  prohibition  upon  plans  which  could  be  worked  out 
in  their  own  areas  and  would  be  acceptable  and  workable  because  no 
matter  how  you  try  to  do  it,  if  you  do  not  have  a  plan  that  is  accept- 
able to  the  people — we  have  had  plans,  there  were  efforts  to  transfer 
pupils  from  Mount  Vernon  to  Scarsdale,  Scarsdale  has  probably  one 
oi  the  best  reputations  for  education.  The  black  parents  in  Mount 
Vernon  refused  to  accept  the  plan.  The  desire  to  control  their  own 
schools  and  to  keep  the  pupils  nearer  home  in  these  times  of  violence 
and  crime  is  almost  universal  through  this  country, 

Mr,  Zelexko,  Mr,  Chairman,  I  offer  for  the  record  an  arti(»lc  from 
the  New  York  Times,  May  15,  1972,  describing  Governor  Rock^fellei' s 
veto  of  the  New  York  Slate  Busing  Moratorium  bill. 

Miss  Gunning,  Thank  you, 

Mr,  Celler,  Without  objection,  it  will  be  placed  in  the  record.  Miss 
Gunning,  we  are  very  grateful  to  you  for  coming  and  appreciate  your 
remarks.  Your  prepared  statement  will  be  inserted  in  the  record  in  its 
entirety, 

(Newspaper  article  and  prepared  statement  of  Rosemar;  :,  Gun- 
ninir  follow:) 

Governor  Vetoes  Antibusing  Bill  ;  Cites  1970  Ruling 

THIRD  measure  REJECTED— CRITICS  SAY  LEOIBLATOBS  USED  EMOTIONAL  ISSUES  TO 
DRAW  ATTENTION  FROM  BEOORD 

(By  WiUiam  E,  FarreU) 

Albany,  May  14 — Governor  RoekefeUer  today  vetoed  a  biU,  passed  by  wide 
margins  in  both  houses  of  the  Legislature,  that  would  have  imposed  a  mora- 
torium on  the  compulsory  assignment  of  schoolchildren  for  the  sake  of  racial 
balance. 

In  a  brief  veto  message,  Mr.  Rockefeller  said  that  the  bill  enacted  by  the  Legis- 
lature was  similar  to  an  a  ntibusing  bill  it  passed  in  1969,  which  he  signed.  That 
law  was  declared  unconstitutional  by  the  Federal  courts  a  year  later, 

Like  the  1969  statute,  the  vetoed  bill  would  have  prohibited  the  State  Education 
Commissioner  and  appointed  school  boards  from  ordering  the  busing  of  students 
to  correct  racial  imbalance  in  schools, 

THIRD  VETO  IN  2  DAYS 

The  Governor's  action  on  the  antibusing  legislation  was  the  third  veto  in  two 
days  of  bills  deemed  major  legislation  by  a  majority  of  the  state's  207  law- 
makers— 160  Assemblymen  and  67  Senators. 

Yesterday  Mr,  Rockefeller  vetoed,  as  he  had  previously  ple^.^,  a  bill  that 
would  have  abolished  thr*  state's  liberalized  abortion  law,  which  permits  elective 
abortions  up  to  the  24th  week  of  pregnancy,  and  restored  the  old  state  statute 
permitting  abortions  only  when  a  mother's  life  was  endangered. 

At  the  same  time,  he  vetoed  legislation  that  would  have  killed  the  eontroversinl 
low-income  housing  project  in  Forest  Hills,  Queens. 
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POUTTCAL  TACTIC  SEEN 

Some  politicians  and  legislative  observers,  noting  that  the  1972  Legislature 
was  one  of  the  most  lackluster  in  years,  said  they  felt  that  emotional  issues  such 
as  abortion  and  antibusing  had  been  dredged  up  in  the  last  weeks  of  the  session 
to  seize  the  attention  of  voters  in  an  election  year  and  to  divert  them  from  the 
lack  of  accomplishments. 

The  legislative  session-Hlie  state's  195th— was  adjourned  late  Fridp.y  night. 

The  busing  moratorium  legislation  was  felt  by  many  to  be  a  spurious  issue, 
since  there  is  very  little  busing  for  integration  in  the  state,  and  what  little  there 
is,  is  primarily  voluntary. 

While  claiming  to  have  no  absolute  figures,  t jC  State  Education  Department 
estimates  that  no  more  than  no  more  than  35,000  students  in  the  state  are  being 
bused  to  school  for  integration  purposes. 

In  his  veto  message,  Mr.  Rockefeller  referred  to  a  letter  from  Attorney  General 
Louis  F.  Lefkowitz  recommending  disapproval  of  the  moratorium  bill  because 
of  the  1970  Federal  court  ruling  on  the  state's  earlier  busing  ban. 

SPBCTJLATION  OH  APPBOVAL 

**l'here  is  no  difference  in  either  substance  or  effect  between  the  statute  .  .  . 
which  was  held  to  be  unconstitutional  and  the  present  bill,"  the  Attorney  General 
said. 

'This  act  would  also  be  clearly  in  violation  of  the  equal  protection  clause  of 
the  Fourteenth  Amendment  to  the  Constitution  of  the  United  States,"  he 
concluded. 

When  the  moratorium  bill  passed  the  Senate  by  a  vote  of  40  to  16  and  the 
Assembly  by  a  vote  of  99  to  44,  there  was  speculation  that  the  Governor  might  be 
receptive  toward  it. 

This  was  based  on  a  news  conference  Mr.  Rockefeller  held  on  March  21  in 
which  he  said  that  President  Nixofn's  proposed  national  moratorium  on  court- 
ordered  busing  as  a  tool  for  desegregating  schools  was  "an  approach  which  seems 
to  me  is  very  constructive  under  the  circumstances." 

At  the  same  conference,  the  Governor  said  that  the  State  Board  of  Regents, 
the  state's  highest  educational  policy-making  body,  might  "have  to  review"  its 
commitmen-  to  busing  as  a  means  of  achieving  racial  balance  in  the  schoola 

A  short  time  aiterward,  a  majority  of  the  15  Regents  reaffirmed  their  support 
of  the  concept  of  busing. 

POSITION  ON  NIXON  PROPOSALS 

Sources  in  the  Rockefeller  administration  said  today  tiat  the  Governor's 
favorable  remarks  about  the  President's  moratorium  i»roposa]  had  *  ^n  made  in 
the  context  of  the  deadlock  on  the  Issue  that  existed  between  the  Senate  and 
the  House  of  Representatives. 

The  text  of  the  Governor's  March  21  news  conference  uere  carries  the  following 
response  from  Mr.  Rockefeller  when  he  was  asked  about  his  position  on  the 
President's  two-v#»ar  mcr^Jtonun)  proposal : 

"The  President  s  pronosal,  it  >seems  to  me,  could  well  be  the  key  to  unlocking 
the  deadlock  which  existed  botween  the  Senate  and  the  lioube  In  Washington. 
There  was  a  very  serious  situation  developing  there  with  apparently  no  solution 
and  what  the  President  has  proposed  now  looks  a.s  though  it  was  the  way  to  solv- 
ing this  <if*ndlock  between  the  two  Houses  of  Congress." 

In  another  v^to  action  today,  Mr.  Rockefeller  disapproved  a  bill  that  would 
have  required  each  sta^e  agency  to  submit  a  statement  to  the  Department  of  En- 
vironmental  Conservation  on  the  environmental  impact  of  every  program  or 
project  carried  on  by  the  agency. 

Mr.  Rockefeller  said  that  he  sympathized  with  Jie  intent  of  the  legislation, 
which  was  req 'jested  by  Henry  L.  Diamond,  the  Commissioner  of  Environmental 
Conservation,  hnt  that  there  were  four  reasons  why  it  was  "Ill-advised." 

Mr.  Rockefeller  said  Ihat  the  bill's  requirements  overiai.i>ed  existing  state  and 
Federal  requirements,  that  It  was  drafted  so  that  **marathon  litigation"  could 
ensue,  that  it  blurred  responsibility  among  state  agencies  and  that  *'it  would 
add  costs  at  a  time  of  protracted  .Iscal  difficulty  for  the  state." 


Prepared  Statement  of  RosEMAnv  R.  Gunning 

My  name  is  Rosemary  R.  Gunning;  mv  address  is  1807  Grove  Strpot,  Ridgo- 
wood,  Queens  County,  New  York. 
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I  am  secretary  of  tlie  x\ew  York  State  Neighborhood  School  Council  This 
?2e"stati'nfT.''Y''i"*"  'arge  neighborhood  school  organisations  "hroughou 
uio,fH  «  °t  «sPec'a"y  trom  New  York  City,  Mount  Vernon  Long 

the  sir         '  ^"'^  """^  throighout 

Tlie  New  York  state  Assembly,  of  which  I  am  a  member,  has  on  two  nroaiinno 
''m'^""".,"'  <:'>"'I'»>sory  transfer  and  a.Cgnment  orSerrforTubik 

school  „ui,ils  for  racial  baiance,  and  the  New  York  state  Senate  has  on  thre^ 
occasions  voted  sucii  bills.  Governor  Kockexeller  signed  onfof  these  bius  into 
aw  unfortunately  it  was  held  unconstitutional  by  a  Federal  Court  panel  and 
the  Supreme  Court,  by  a  divided  vote,  refused  to  consider  it 

f„?o^^?."''J''^'  VnHsed  this  session  by  tlie  New  York  state  legislature 

for  a  one  year  moratorium  on  assignments  for  racial  balance  was  vetoed  by  the 

Sp^^hK"'*:.,™ '':^r  "i'^"  f  ^"''-y  "  '^"^  unconstitutional 

Regrettably  also,  the  Board  of  Regents  of  our  state  and  its  appointed  Com- 
missioner of  Education,  has  reiterated  its  insistence  upon  promSing  o^e^s 
and  insisting  upon  plans  for  the  compulsory  assignment  of  pupils  from  their 
home  neighborhoods  to  acnieve  racial  balance 

tn  M,=c^f„Sn?"?« '"''E^^  K«8ent8  expressed  their  opposition 

to  th-s  statement  although  four  other  Regents,  elected  by  Legislature  since  l96ft 
ea^  .ndlcateu  they  supported  the  neighborhood  schoolSre  their  eWflon 
Therefore  the  citizens  of  New  York  with  the  citizens  of  other  states  must 
turn  to  the  Congress  to  achieve  the  desire  of  people  of  all  ?ac^85%  the  polls 
hl'r^'"'  "•"""ted  in  the  schools  nlearest  their  ho^and  norbe  di- 
h^^tS''a^re3"a?b"laTJ.' ^'^^'^'^  '^^^^'l 

ou^rpS^ni^s^dlSlctSeirtot^^^^^^  -  P'-^ 

hiw?9"'Jfn«„i''y''i'  ^J'T       ^  """^""^  «ysten'-  Onr  education  law  pro- 

^f^l  -f^^/  "'."^S'i^'*^,*"  ""^  «*<"'l'  public  or  private,  on  the  basis  of  race 
^nJiJ  national  origin  We  would  not  have  it  otherwise.  All  we  wek  is  the 
?„  „  t'""  ^f,  t»>«  Proposed  constitutional  amendment  that  no  pupil  bTassioned 

ThP^'l-n^innwr'/"  "'T"'  <^^'>'     national  origin    ''  ^'^ 

The  proponents  of  compulsoty  assignment  to  achieve  racial  balance  maintain 
t  is  necessary  for  good  education.  This  has  not  been  born^out  by  he  faSts  Even 
the  Coleman  Report  states  it  is  impossible  to  determine,  where  there  has  hien 
f  fhr^?.f,f  ?' to  Clashes  with  'white  students  thS  it 
better  SeS  Scuftu'^tc"  "  "  '-tors  s^ as 

I  af  ?^nt-siSl1er 
l-h^^ptXrloreS^utti^^'e^^^^^^^^^ 

nr^ifrt-f^""/'  ««P«^a"y  «  geawd  to  the  special  needs  of  its  students,  will 
?(^»n^  education.  And  a  neighborhood  school  is  best  able  to  jeet  speda 
student  needs  Many  factors  enter  into  the  lower  achle.vement  of  manTpupita  in 
wh.fp/^??hL*'*'H  ^^^"'^  ^'^rej.na  are  also  evident  among  the  di^d?antag^ 
r»  «^,12h  'k generations.  They  present  many  problems  which  cannot 
mixture  of  ra^s        '"'^  """^^      """'^'"^  »  school  vlth  an  Sd- 

It  was  hoped  by  many  of  the  original  proponents  of  compulsorv  assienmpnf 
cfasTtoSr"'''  fromrhc'chlTd^"attSn"g 

pu?iYr»oV^r^^^^^^ 

l^"£^raS?t%Llta%r^^^^^       »        prophetS'Tf  SoS^u^ 
The  reason  for  this,  which  I  foresaw,  was  that  even      wp  hih  in 

f^iThp*"*;'.'"      2^  ''""^       nkJhboZod  or  commu^S'tend?o  band 

together  The  natural  aggressiveness  of  young  people  tends  to  arouse  cSmnetltlSn 
diffPrpn^''^"'"""?"  among  the  neighborhood  groups.  When  we  a^d  to  thTs  wS 
thef  have  CrnLmr,"'';"'  backgrounds  and  resentmenT  thlt 

«~pm«^L?^"  unwillingly  forced  to  leave  their  traditionally  local  schools  we 
a'*en>Pba  sizing  differences  unfairly,  and  unwisely.  scnoois,  we 

vc^Ah'^2T''"^A^^^*'  interfered  With  parent  participation  which 

would  have  made  them  aware  much  sooner  of  some  of  our  drug  and  dlscipUM^y 
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problems  and  delayed  community  efforts  at  correction.  It  has  impeded  student 
participation  in  those  wholesome  influences  on  the  young — attendance  at  religious 
instruction,  in  scouting  and  other  community  youth  activities. 

As  problems  increased,  withdrawals  from  the  public  schools  increased  by  those 
able  to  do  so.  What  is  seldom  commented  upon  is  that  the  black  middle  class,  as 
well  as  the  white,  have  been  withdrawing. 

Compulsory  assignment  of  pupils  to  achieve  racial  balance  has  not  worked  edu- 
cationally or  socially. 

The  time  has  come  therefore  to  return  to  common  sense.  To  return  our  scarce 
educational  dollar  from  buses  and  public  transportation  to  education.  To  retain 
pupils  in  their  home  communities  where  their  parpnts  can  participate  fully  in 
school  activities  and  keep  a  watchful  eye  on  evolving  school  problems.  To  recog- 
nize that  parents  just  will  not  accept  pupils  moving  from  the  safety  of  their 
own  neighborhoods  in  this  time  of  violence  and  crime. 

You  will  note  I  have  not  stressed  busing.  We  are  not  opposed  to  busing.  A  bus  is 
a  useful  vehicle  widely  used.  However,  their  use  has  been  expensively  increased 
through  many  of  the  ordered  plans.  This  is  especially  true  in  urban  areas  where 
pupils  have  customarily  walked  to  School  and  where  school  buses  and  pupils 
traveling  on  public  transportation  have  increased  traffic  and  mass  transportation 
problems.  Also  in  our  cities,  compulsory  assignments  are  not  always  accompanied 
by  busing  and  pupils  can  be  compelled  to  walk  long  distances  through  areas 
their  parents  do  not  consider  safe. 

For  all  these  reasons  we  urge  this  sub-committee  to  bring  the  constitutional 
amendment  to  the  floor  for  a  vote.  It  appears  to  be  the  only  means  of  preserving 
the  constitutionally  intended  checks  and  balances  and  the  only  means  for  the 
Congress,  representing  the  people,  to  overcome  the  taking  over  of  that  power  by 
an  unelected  judiciary. 

Respectfully  submitted, 

Rosemary  R.  Guxvnino. 

Mr.  Celler.  Our  next  witness  is  Mr.  William  Taylor,  director,  Cen- 
ter for  National  Policy  Review,  School  of  Law,  Oatholic  Univereity 
and  he  is  representing  Ameri  ans  for  Democratic  Action. 

Mr.  Taylor. 

STATEMENT  OF  WILLIAM  TAYLOR,  DIRECTOR,  CENTER  FOR  NA- 
TIONAL  POnCT  REVIEW,  SCHOOL  OF  LAW,  CATHOLIC  TJNIVER- 
SITT,  ON  BEHALF  OF  AMERICANS  FOR  DEMOCRATIC  ACTION 

Mr.  Tayi.or.  Mr.  CI  airman  and  Mr.  McCuIlocli  and  members  of  the 
subcoiiiniittoe,  \vith  me  today  is  Mrs,  Lynn  Pearle,  wlio  is  the  legisla- 
tive representative  for  ADA.  We  are  pleased  to  have  the  opportunity 
to  testify  on  Iwhalf  of  ADA  on  H.R.  13916  ut\d  the  pending  coiistitii- 
tional  amendments  affecting  school  desegregation. 

Much  of  what  I  have  to  say  on  H.R.  13916  is  equally  applicable  to 
the  version  of  the  Broomfield  amendment  that  was  reportea  yesterday 
by  the  Conference  Committee  on  Higher  Education. 

While  I  have  not  seen  the  precise  text  of  that  amendment,  I  have 
read  the  detailed  accounts  of  it  in  the  newsi)apers.  We  are  o|)i)oso(l 
to  it  for  many  of  the  same  reasons  that  we  oppose  H.R.  13910  and 
would  be  glad  to  respoud  to  questions  you  may  have  on  that  subject 
as  well. 

Mr.  Ckij.ku.  The  action  taken  was  announced  by  the  conferees.  Since 
we  have  not  seen  the  lan^jjuage  we  cannot  comment  on  it. 

Mr.  Taylor.  T  am  going  on  what  I  have  read  and  what  has  been 
reported  to  me  about  the  specific  provisions  and  I  would  have  to  qual- 
ify by  saying  I  have  not  seen  the  precise  language  either. 

Yesterday  was  the  18th  anniversary  of  the  Supreme  Court  deci- 
sion of  Brown  v.  Board  of  Edwatioii.  Todaj'  is  a  less  noted  landmark. 
It  is  the  76th  birthday  of  the  Supreme  Court  decision  in  Plessy  v.  Fer- 
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gmon  which  propagated  the  doctrine  of  ^^separate  but  equal"  in  the 
first  pLice. 

Despite  its  explicit  rejection  in  the  Brown  case,  the  systems  of  segre- 
gation authorized  by  Plessy  as  you  know,  has  had  remarkable  staying 
power.  Most  of  the  yeai-s  since  Brown  have  been  a  period  of  pain  and 
sacrifice  for  black  parents  and  children  stru|;gling  to  overcome  the 
barriers  of  massive  resistance,  delay,  and  evasion  thrown  up  by  State 
authorities. 

It  is  really  only  in  the  past  few  years  that  significant  progress  in 
iiite^riatiiig  schools  has  been  made  although  we  are  far  short  of  dis- 
mantling the  dual  school  system,  notwithstanding  President  Nixon's 
claim  that  the  process  has  been  "substantially  completed." 

Now,  we  have  entered  a  new  crisis  in  school  desegi*cgation  in  the 
fonn  of  efforts  to  delay  and  severely  restrict  the  use  of  busing  as  a 
moans  of  accomplishing  integration.  The  action  that  Congress  takes  on 
these  proposals  may  well  determine  whether  Braivn  is  finally  imple- 
mented or  whether  it  is  consigned  to  the  graveyard  of  liistory  and  the 
racist  doctrine  of  Plessy  v.  Ferguson  resurrected  to  govern  our  lives  for 
the  foreseeable  future. 

I  do  not  believe  that  is  an  overstatement  of  the  issue  confronting 
this  committee  and  the  Congress.  For,  while  it  is  asserted  correctly 
that  busing  is  only  one  instrument  for  accomplishing  school  integra- 
tion, it  is  equally  clear  th^it  in  most  areas  of  the  Nation  the  public 
schools  will  remain  segregated  for  many  years  unless  transportation 
contiiiues  to  be  available  as  a  remedy.  It  is  in  the  cities  of  Jie  Nation, 
particularly  the  large  ones,  that  busing  is  an  indispensable  tool  for 
integration  because  residential  patterns  are  so  highly  segregated.  Yet 
these  are  the  same  cities  in  which  the  bulk  of  the  black  population  of 
the  country  now  lives— according  to  the  1&70 .census.  37  percent  of  all 
black  citizens  now  reside  in  the  25  largest  cities  of  the  Nation. 

Mr.  Zfxenko.  Mr.  Taylor,  in  yom  opinion,  what  is  the  alternative 
to  busing  as  a  means  of  desegregating  schools  ? 

Mr.  TAYrx)R.  The  best  alternative  is  to  open  up  free  choice  in  hous- 
ing, to  remove  the  restrictions  which  have  governed  tlie  laws  of  black 
l)eople  and  other  minorities  for  so  many  years  in  finding  access  to 
housing.  These  restrictions  are  racial  restrictions  as  well  as  economic 
restrictions. 

Mr.  Celler.  What  about  building  new  schools  that  will  be  accessible 
to  both  races? 

Mr.  TAYi.OR.  That  is  a  very  important  initiative.  I  think  we  have 
seen  it  being  done. 

It  is  workable.  I  think  what  we  need  to  do  is  think  about  new  kinds 
of  educational  facilities:  parks,  magnetic  schools  and  the  like,  and  we 
need  to  think  about  locating  them  in  areas  which  arc  accessible,  as 
you  say,  Mr.  Chairman,  to  both  black  and  white. 

However,  these  new  facilities  may  well  require  busing  in  order  to 
get  the  children  to  school.  One  of  tne  reasons  for  these  new  kinds  of 
facilities  is  that  there  have  been  very  useful  developments  in  educa- 
tional technolofrv,  for  example,  the  iiseof  television,  teaching  machines, 
and  language  labs  as  tools  for  individualized  education  and  instruction. 

Individual  school  districts  often  cannot  afford  them.  What  you  are 
seeing  in  places  like  New  York  City  is  cooperation  between  suburban 
districts  to  establish  these  new  kinds  of  facilities— and  that  involves 
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busing  children.  Right  now  in  many  cases  city  schools  are  excluded 
from  these  kinds  of  new  techniques, 

I  think  we  need  to  look  at  these  facilities  as  coopei'ctive  devices 
between  cities  and  suburbs  and  as  tools  for  integration. 

That  will  require  some  busing  but  as  you  know,  busing  is  mi  a 
problem  when  the  school  at  the  end  of  tlieline  is  one  that  is  regarded 
as  a  good  school  for  all  children. 

It  really  is  in  the  cities  that  our  major  problems  occur  and  it  is  the 
cities  that  contain  the  great  bulk  of  black  people  and  other  minorities, 

Mr,  Celler,  I  suggest  that  you  might  epitomize  the  balance  of 
your  statement. 

We  have  been  sitting  here  a  long  time  and  the  testimony  gets  quite 
repetitive.  It  would  help  if  you  would  epitomize  your  points, 

Jlr,  Taylor,  I  shall  be  glad  to  do  so,  or  if  eveiybody  has  seen  the 
statement,  to  throw  mjself  open  to  questions, 

Mr.  Celler^  We  will  accept  your  statement  for  the  record  and  you 
might  continue. 

(The  statement  referred  to  follows:) 

Statement  of  William  L.  Taylor  on  Behalf  op  Amebicanb  iob  Democratic 

Action 

Mr.  Chairman  and  members  of  the  subcommittee:  My  name  is  WlUiam  L. 
Tftylor,  I  am  pleased  to  have  the  opportunity  to  testify  on  behalf  of  Americans 
for  Democratic  Action  on  H.IL  13916  and  pending  constitutional  amendments 
affecting  the  desegregation  of  public  schools. 

Yesterday,  as  I  am  sure  members  of  this  committee  noted,  was  the  18th 
anniversary  of  the  Supreme  Court's  decision  in  Broum  v.  Board  of  Education. 
in  which  the  Court  held  that  "in  the  field  of  public  education  the  doctrine  of 
separate  but  equal'  has  no  place"  and  commanded  an  end  to  the  segregation 
of  children  by  raoe  in  public  schools.  Today  is  a  less  noted  landmark,  the  76th 
^^l^^^l  ^'  f»"rrcpc  Co!2rt's  decision  in  Plessp  v.  Ferguson,  which  propa- 
gated the  doctrine  of  "separate  but  equal"  in  the  first  place.  Despite  its  explicit 
rejection  in  Brawn,  the  system  of  segregation  anthorized  by  PIcbbv  hPS  had 
remarkable  staying  power. 

Most  of  the  years  since  Brown  have  been  a  period  of  pain  and  sacrifice  for 
black  parents  and  children  struggling  to  overcome  the  barriers  of  massive 
resistance,  delay  and  evasion  thrown  up  by  stete  authorities.  It  is  only  in  the 
past  few  years  that  significant  progress  in  integrating  the  schools  has  been 
""^#5^.?  «^  ^^^^      dismantling  the  dual  school  system, 

notwithstanding  President  Nixon's  claim  that  flie  process  has  been  "substantially 
completed.  Now  we  have  entered  a  new  crisis  in  school  desegregation  in  the 
form  of  efforts  to  delay  and  ultimately  se/e/ely  restrict  the  use  of  busing  as 
a  means  of  accomplishing  integration.  The  action  that  Congress  takes  on  th^ 
proposals  may  well  determine  whether  Brown  is  finally  implemented  or  whether 
it  is  consigned  to  the  graveyard  of  history  and  the  racist  doctrine  of  Pleniv 
resurrected  to  govern  our  lives  for  the  forseeable  futare. 

^/i2  convinced,  is  not  an  overstatement  of  the  issue  confronting  this 
committee  and  the  Congress.  For,  while  it  is  asserte<f  correctly  that  busing  is  only 
one  instrument  for  accomplishing  school  integration,  it  Is  equally  clear  that  in 
most  areas  of  the  nation  the  public  schools  will  remain  segregated  for  many 
years  unless  transportation  continues  to  be  available  as  a  remedy,  it  is  In  the 
cities  of  the  nation,  particularly  the  large  ones,  that  busing  Is  an  Indispensable 
tool  for  Integration  because  residential  patterns  are  so  highly  segregated.  Yet 
these  are  the  same  cities  In  which  the  bulk  of  the  black  population  of  the  country 
now  lives;  (according  to  the  19T0  census,  87%  of  all  black  citizens  now  reside  in 
the  25  largest  cities  of  the  nation).  Indeed,  In  many  large  cities.  It  will  reqnlre 
not  simply  the  availability  of  busing,  but  the  application  of  the  principles  of 
metropolitan  desegregation  declared  In  the  Richmond  and  Detroit  cases  for 
Integration  to  be  a  meaningful  possibility  for  any  but  a  handful  of  student? 

Accordingly,  when  the  Nixon  Administration  seeks  in  H.R.  18916  to  po>  pone 
the  Implementation  of  court  orders  requiring  busing  and  in  H.B.  13916  to  ban 
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I^nnanently  any  increase  in  busing  at  the  elementary  school  level,  it  is  anite 
aimply  and  direcUy  seeking  to  foreclose  the  possibility  of  an  integrated  education 
for  the  mass  of  black  and  white  studenta  This  ban  would  apply  to  the  most 
modest  of  desegregation  plans— those  involving  the  voluntary  transfer  of  students 
from  schools  in  which  they  are  a  majority  to  those  in  which  they  are  a  minority 
wherever  additio.ial  transportation  was  required.  It  would  also  inhibit  the  devel- 
opnaent  of  new  facilities-education  parks  or  magnet  schools— designed  both  to 
2.^lV^  uitepation  and  in  other  ways  to  improve  the  quaUty  of  education  for  all 
chUdren,  since  these  facilities  also  would  require  some  degree  of  busing 

NO  FACTUAL  CASE  HAS  BLEN  UADE  FOB  H.B.  18»ie 

Since  H.B.  13916  would  clearly  postpone  the  vindication  of  constitutional 
rights  for  large  numbers  of  chUdren,  it  can  pass  constitutional  muster,  if  at  all. 
only  upon  the  most  compeUing  demonstration  of  an  overriding  governmental  in- 
terest in  delay.  It  is  in  this  area  that  the  performance  of  tiie  Nixon  Administra- 
tion has  been  so  shockingly  cynical  and  inadequate. 

In  tile  first  instance  tiie  President  has  claimed  that  **many  lower  court  deci- 
sions have  gone  far  beyond  what .  •  •  tiie  Supreme  Court  has  said  is  necessary." 
But  the  Administration  has  failed  to  cite  any  cases  and  an  examination  of  the 
decisions  that  have  caused  the  greatest  controversy  does  not  provide  support  for 
Its  claim.  To  the  contrary,  the  great  bulk  of  recent  decisions  in  both  the  North 
rated  upon  in  such  cases  as  Cfreen  v.  New  Kent  County,  Holmes  v.  Alexander  una 
Swann  v.  School  Board  of  Charlotte  Mecklenburg, 

and  South  are  fully  consistent  with  tiie  principles  declared  in  Brown  and  elabo- 

What  has  happened  is  that  as  segregation  laws  and  policies  have  fallen,  courts 
have  been  impelled  to  examine  the  actions  of  school  autiiorities  and  other  govem- 
naentai  officials  to  determine  the  contribution  they  have  made  to  the  continuation 
of  segregation.  The  conclusions  reached  by  Federal  courts  have  been  remarkably 
conrstent  They  have  found  that  in  deciding  where  to  locate  new  schools,  where 
to  place  bomidaries,  what  steps  to  take  to  relieve  overcrowding,  what  kinds  of 
transfer  policies  to  adopt,  school  officials  have  frequently  chosen  a  course  of 
action  which  could  not  but  produce  racial  separation  in  the  schools.  (I  am 
submitting  a  check  list  of  findings  made  in  recent  Northern  cases  on  these  points.) 

t  t  '  courts  have  found  on  the  basis  of  extensive  evidence  that  school  au- 
thorities have  based  their  attendance  zones  upon  patterns  of  housing  segiegation 
that  were  fostered  in  large  measure  by  government  action.  In  Detroit  and  Pontiac 
as  well  as  in  Richmond,  it  was  shown  that  black  people  do  not  live  in  central 
cities  simply  out  of  choice  or  only  because  they  lack  sufficient  money  to  go  else- 
where  or  even  because  of  private  practices  of  discrimination.  The  proof  of  eovem- 
nients  role  goes  back  to  the  l»30's  and  IWO's  when  tiie  Federal  Housing  Admin- 
istration in  helping  to  create  new  suburbs  told  developers  that  you  could  not 
have  a  -  stable  community  or  a  good  community  unless  it  was  a  racially  and 
economically  homoi:(meous  community.  The  Federal  government  made  it  clear 
in  offic  al  pronouncements  that  not  only  must  neighborhoods  be  segregated  but 
schools  as  well  and  that  if  necessary  restrictive  convenants,  zoning  laws,  and 
even  busing  must  be  used  to  keep  them  that  way.  The  proof  continues  to  title 
present  day  when  the  same  FHA-assisted  housing  remains  substantially  seg- 
repted  and  when  even  new  subsidized  liousing  authorized  hy  tli(»  Housing  and 
Urban  Development  Act  of  1968  is  being  built  and  operated  on  a  segregated  basis 

W  hat  is  tlie  Administration's  response  to  this  detailed  Droof?  In  a  brief  filed  in 
tlie  Riclnnoiid  case,  more  tiian  three  weeks  after  tiie  President  had  i»ointed  an 
accusing  finger  at  tiie  Federal  courts,  the  Department  of  Justice  begins  its  argu- 
ment with  the  incredible  statement  tliat  ''we  have  not  had  tiie  opportunity  to 
scrutinise  the  record." 

If  the  Dei)artment  had  taken  the  trouble  to  examine  the  record  in  Richmond 
or  o^er  cases,  it  would  have  discovered  that  what  tiie  courts  are  dealing  with. 
North  and  South,  is  not  racial  set^aration  that  is  accidental  or  fortuitous  or  ad- 
ventitious. It  is  a  government  poUcy  of  racial  containment,  which  locks  black 
people  into  lives  of  hopelessness  and  despair.  And  what  is  being  sought  is  not 
artificial  racial  balance.''  Rather  it  is  a  means  for  government  to  undo  the 
damage  it  has  done  to  little  children  and  to  give  them  at  least  a  fighting  chance 
to  lead  decent  and  rewarding  lives. 

If  the  Administration  has  been  insensitive  to  the  rights  of  hlack  children  and 
reckless  in  its  characterization  of  court  decisions,  one  might  at  least  expect  that 
It  would  be  prepared  to  document  its  allegation  that  orders  requiring  busing  have 
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seriously  disach-antaged  large  numbers  of  school  children.  After  all,  the  proposed 
CJongresslonal  finding  in  Section  2(a)  (2)  of  H.R.  13916  that  busing  orders  have 
caused  •.substantial  hardship"  and  •'have  impinged  on  the  educational  i>roce.<?s" 
lies  at  the  heart  of  the  moratorium  legislation.  If  it  is  not  substantiated,  there 
can  be  no  basis  at  all  for  postponing  the  Implementation  of  constitutional 
guarantees. 

Yet,  astonishingly,  the  Administration  has  not  offered  specific  facts  to  docu- 
ment its  claim  of  ''substantial  hardship."  To  the  contrary,  the  record  of  these 
hearings  is  filled  with  evidence  that  transporting  children  to  sehool  by  bus  is  a 
prevalent  and  traditional  practice  throughout  the  nation  and  that  very  little  of 
it  is  done  for  purposes  of  desegregation ;  that  transportation  costs  are  a  relatively 
small  part  of  education  budgets  and  that  only  a  minute  portion  of  recent  increases 
in  transi)ortation  costs  are  attributable  to  desegregation ;  that  busing  is  the  safest 
means  of  conveying  children  to  school ;  and  that  the  times  and  distances  involved 
in  desegregation  orders  are  consonant  with  busing  for  other  purposes. 

I  will  not  burden  the  committee  further  except  to  request  permission  to  insert 
in  the  record  a  survey  conducted  by  the  Center  for  National  Policy  Review 
of  busing  in  fotirteen  districts.  These  include  the  districts  on  which  the  Atoin- 
istration  apparently  places  greatest  reliance  for  its  claims  of  "excessive  bus- 
ing." You  will  note  that  of  these  districts,  six  experienced  no  increase  in  the 
duration  of  average  bus  rides  as  a  result  of  implementation  of  court  ordered 
plans  (Arlington,  Jackson,  Oxnard,  Pontiac,  San  Francisco  and  Savannah). 
The  greatest  increase  in  time  was  from  20  to  45  minutes  in  Tampa.  Three 
districts  experienced  an  increase  of  between  10  and  20  minutes  (Manhasset, 
Nashville  and  Norfolk). 

In  no  district  was  the  average  ride  more  than  45  minutes  after  the  imple- 
mentation of  a  desegregation  plan.  The  median  average  ride  befor  implementa- 
tion was  about  20  minutes.  The  median  average  ride  after  implementation  was 
about  27  minutes. 

Even  in  cases  involving  metropolitan  relief,  the  logistics  may  be  no  more 
difficult  than  desegregation  plans  for  a  single  district.  Bradley  i>,  Soliool  Board 
of  Richmond,  a  case  in  which  I  privileged  to  serve  as  co*counsel,  is  the  one 
decision  in  which  a  plan  has  been  worked  out  in  detail.  There,  the  court- 
approved  plan  would  divide  the  metropolitan  area  of  104,000  public  school 
children  into  six  subdistricts.  The  maximum  time  for  any  trip  would  be  45 
mintites  in  five  of  the  six  subdistricts  and  one  hour  in  the  sixth.  The  latter 
is  a  rtiral  area  of  Chesterflela  County  where  long  distance  rides  of  an  hour 
or  more  are  already  common.  Very  few  children  would  actually  travel  the 
maximum  time — times  which  are  well  within  limits  set  by  the  Virginia  State 
Department  of  Education  twenty-five  years  ago.  And  the  number  of  children 
to  be  transported  would  increase  by  no  more  than  10,000  from  68,000  to  76,000. 

BEMra>T 

Nor  is  there  any  basis  in  the  record  for  Congress  to  conclude  that  court 
orders  requiring  busing  'liave  impinged  on  the  educational  process.*'  Again, 
the  evidence  shows  quite  the  contrary:  that  school  desegregation  has  been  of 
significant  educational  benefit  to  black  and  other  minority  children  and  that 
where  (ps  has  been  the  case  in  almost  all  integration  plans)  schools  are  com- 
posed primaiMly  of  children  of  advantaged  backgrounds  the  achievement  of 
advantaged  stu'ients  has  not  been  reduced  by  the  presence  of  students  of  dis- 
advantaged backgrounds.  As  a  matter  of  fact,  HBW's  own  report  on  the  "Effec- 
tiveness of  Compensatory  Education."  issued  on  April  20,  makes  substantially 
the  same  point.  While  putting  the  best  face  they  can  on  the  prospects  that 
compensatory  efforts  can  result  in  significant  educational  gains  (against  the 
largely  discouraging  experience  with  su(*  efforts  so  far),  the  authors  explicitly 
disavow  the  view  that  compensatory  programs  are  an  adequate  substitute  for 
integration.  After  reviewing  the  evidence  that  desegregation  brings  achieve- 
ment gains,  their  repeated  plea  is  that  both  remedies  are  needed.  If  a  Federal 
ngency  tmder  such  strong  poiitical  pressures  to  make  contrary  findings  reaches 
those  conclusions,  what  is  left  of  the  Administration's  case? 

In  the  furor  over  busing  and  particularly  the  metropolitan  decisions,  other 
Important  t  ..>ect8  of  remedy  have  been  generally  overlooked.  Let  me  note  them 
briefly : 
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SWANN  AND  RICHMOND-TYPE  PLANS  OFFEB  THE  PROSPECTS  OF  STABLE  INTEGRATION 

In  the  Richmond  metropolitan  area,  where  there  is  a  minority  poi)Uiatiou 
proportionateiy  as  large  as  any  area  in  the  nation,  the  consolidated  schooi  system 
would  have  an  enrollment  of  06  percent  white  and  34  percent  black.  Under  the 
Richmond  Board's  plan,  all  schools  would  have  an  enrollment  ranging  from 
18  to  40  percent  black.  The  plan  in  the  Swann  case  was  similar  except  for  the 
fact  that  the  Court  did  not  have  to  order  the  crossing  of  district  lines,  since  they 
had  been  abolished  some  years  ago. 

Such  an  arrangement  enhances  prosi>ects  for  stability.  The  Sight  of  white 
people  from  an  area  sometimes  may  be  based  on  racism  and  other  times  u\}on  a 
judgment  parents  make  that  schools  consisting  of  a  majority  of  advantaged 
children  offer  the  greatest  educational  benefits.  In  either  case,  the  dangers  of 
rapid  resegr^atlon  would  be  decreased  where  the  obligation  to  desegregate  Is 
system  wide  and  the  racial  and  economic  class  composition  of  each  school  is  with- 
in a  defined  range.  When  all  public  schools  are  integrated  and  when  all  consist 
of  a  majority  of  advantaged  children,  people  will  have  an  incentive  to  stay  where 
they  are  and  make  integration  work. 

METROPOLITAN  PLANS  ALLOCATE  THE  BURDEN  OP  SOCIAL  CIIANOK  MORE  EQUITABLY 

In  Richmond,  the  city  scliool  board  was  a  principal  moving  party  in  the  law 
sul^  In  Detroit,  a  group  of  white  city  residents  Initially  raised  the  metroi)Olitan 
issues,  and  in  Wilmington,  Delaware,  and  other  cities  where  metropolitan  cases 
are  i)encMng  there  Is  also  sui>port  from  white  city  residents. 

Whether  these  parties  are  truly  convinced  of  the  need  for  school  integration 
may  vary  iVom  situation  to  situation.  But  they  do  assert  that  whatever  burdens 
are  involved  in  change  should  be  boma  equally  by  the  generally  more  affluent 
citizens  of  suburbia  and  by  the  white  and  black  working  people  of  the  cities. 

I  think  there  Is  merit  to  this  view  and  the  fact  that  it  Is  being  asserted  in  the 
courts  indicates  that  the  i)ot(.ntlal  support  for  metropolitan  solutions  is  not 
limited  to  black  i^eople.  It  also  suggests  that  if  we  do  not  allow  ourselves  to  be 
panicked  into  hasty  action,  metropolitan  remedies  may  ultimately  help  to  defuse 
the  conflict  between  blacks  and  whites  in  the  Inner  city. 

METROPOLITAN  PLANS  MAY  INCREASE,  NOT  DECREASE,  THE  ACCOUNTABILITY  OF  SCHOOLS 
TO  PARENTS  AND  THE  OPPORTUNITIES  FOR  COMMUNITY  PARTICIPATION 

Under  the  plan  adopted  In  Richmond,  the  new  consolidated  district  Is  to  be 
divided  into  six  subareas  consisting  of  15-20,000  students  in  c'^h.  While  the  plan 
Is  not  specific  In  apportioning  resi)onslblllty  between  the  central  authority  and 
the  subdivisions,  there  Is  no  reason  why  each  subdivision  cannot  be  delegated 
braid  authority  to  determine  the  kind  of  educational  program  that  best  meets 
the  needs  of  children  In  the  area.  This  might  well  Include  the  hiring  of  taculty 
and  administrative  personnel  and  decisions  about  curriculum  and  the  allocation 
of  huuget.  Thus,  there  Is  no  basis  for  the  suggestion  that  metroiwlltan  school 
Integration  i»lans  necessarily  entail  a  loss  of  'Mocal  control." 

Having  a  voice  In  educational  policy  Is  particularly  Important  to  blavjk  pa- 
rents whose  children  often  face  a  difficult  struggle  for  equal  treatment  In  physi- 
cally desegregated  schools.  But  here,  too,  the  evidence  suggests  tliat  community 
parti cli«tl on  of  minority  and  low  income  parents  in  school  affairs  will  Increase, 
not  decrease,  under  metropolitan  int^ratlon  arrangements.  Parents  In  Evans- 
ton,  Rochester  and  Boston  whose  children  have  moved  from  racially  Isolated 
to  integrated  schools  have  reported  feelings  of  greater  participation  and  influ- 
ence in  their  chldlren*8  education  in  the  new  situation  than  In  the  old. 

I  do  not  suggest  in  this  discussion  of  remedies  that  there  are  not  difllcult 
problems  or  that  there  are  any  panaceas.  Many  white  parents  are  afraid  of 
sending  their  children  to  Inner  city  schools.  It  will  not  do  to  label  their  con- 
cerns racist,  because  In  many  cases  they  are  not.  Nor  Is  It  a  complete  answer 
to  say  that  In  only  a  few  cases  has  cross  busing  been  required  to  accomplish 
Integration  or  that  even  in  these  the  fears  of  white  parents  have  usually  turned 
out  to  be  unfounded.  Even  though  It  is  true  and  relevant.  It  will  not  satisfy 
people  to  point  out  that  where  there  has  been  racial  conflict  In  the  schools.  It 
has  usually  occurred  when  black  and  white  children  meet  for  the  first  time 
at  high  school  level,  after  spending  their  earlier  ye&ra  In  racially  isolated 
schools. 
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And  altbough  it  may  be  feasible  to  integrate  schools  without  cross  busing, 
it  will  not  meet  the  justifiable  concerns  of  many  black  people  who  say  that 
one-way  plans  are  patronizing  and  unfair  to  their  children. 

But  after  all  this  is  said,  the  issue  before  the  Congress  comes  down  to  this : 
shall  the  effort  be  abandoned  or  postponed  because  it  is  difficult  or  shall  solu- 
tions be  devised  to  assure  that  integration  will  be  part  of  an  overall  effort  to 
improve  the  quality  of  education  for  all  children? 

There  are  such  solutions  at  hand.  One  of  the  sections  of  the  Emergency 
School  Aid  bill  now  pending  in  conference  provides  for  the  construction  of  new 
kinds  of  educational  facilities — education  parks  or  magnet  schools— in  new 
locations  accessible  to  both  the  suburbs  and  <»entral  city.  These  new  schools 
can  be  organized  to  accommodate  programs  to  serve  the  gifted  and  handicapped, 
to  improve  teacher  training,  to  use  television  and  computers  more  widely  as 
aids  to  individual  instruction.  It  is  ironic,  to  say  the  least,  that  the  prospects 
for  this  legislation  which  would  alleviate  the  problems  of  cross  busing  have 
been  jeopardized  by  anti-integration  amendments.  The  Federal  government  could 
also  make  an  investment  in  early  childhood  education  and  in  day  care,  and 
could  assume  a  greater  share  of  the  burden  of  financing  public  education. 
Some  of  these  measures,  of  course,  have  been  passed  by  Congress  but  have  not 
become  the  law. 

Or  we  can  take  the  other  road  and  abandon  the  etfort.  If  we  do,  I  am  sure 
that  we  will  have  an  ample  supply  of  rationalizations. 

We  white  people  will  tell  ourselves  that  black  people  really  do  not  want 
integration  and  busing.  But  we  know  that  what  black  people  want  is  wha  all 
of  us  want— a  good  education  for  our  children.  We  know  that  black  parents 
have  made  great  sacrifices  to  obtain  a  good  education  for  their  children  in 
integrated  schools  and  that  they  are  still  ready  to  make  such  sacrifices.  And 
we  will  know  in  our  hearts  that  if  black  people  ultimately  reject  an  integrated 
society  it  will  be  for  one  simple  reason— because  white  society  has  rejected  them. 

We  white  people  will  also  tell  ourselves  that  the  answer  is  really  fiscal  reform 
and  the  creation  of  "good"  schools  in  the  ghetto.  But  we  will  know  when  we 
say  this  that  we  are  no  more  prepared  to  establish  a  financing  svstem  for  public 
education  based  upon  need  than  we  are  to  integrate  the  schools.  And  we  will 
know  that  whether  we  label  it  "fiscal  reform,"  "compensatory  education"  or 
something  else,  what  we  are  really  advocating  is  separate  but  equal  which  has 
never  worked  and  never  will. 

And  those  of  us  who  are  white,  affluent,  who  live  in  the  suburbs  and  who 
call  ourselves  liberal,  will  know  something  else  as  well.  We  will  know  that 
those  charges  that  we  are  'limousine  liberals"  are  true— that  rather  than  maJce 
and  sacrifices  ourselves,  we  are  ready  to  place  the  whole  burden  of  social  change 
upon  the  working  class  people,  black  and  white,  who  live  in  the  central  city. 

OONCLUBXOir 

Mr  Chainnan.  I  recognize  that  the  pressures  for  passage  of  some  form  of 
anti-busing»»  legislation  are  great  I  understand,  I  think,  the  dilemma  that  a 
Congressman  faces  when  he  is  asJred  to  vote  against  the  apparent  wishes  of 
large  numbers  of  his  constituents.  The  pressures  may  not  be  lessened  by  the 
knowledge  that  public  passions  have  been  stirred  by  demagogic  appeals  or  that 
the  legislation  is  of  such  dubious  constitutionality  that  Congress  mav  well  be 
obliged  to  face  the  issue  again.  If  the  Administrai  bills  express  the  temper 
of  the  times,  they,  or  something  like  them,  may  be  enacted  into  law. 
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Should  that  happen,  life  will  go  on.  But  there  are  certain  things  we  as  people 
should  then  be  prepared  to  admit  to  ourselves.  We  wHl  have  to  acknowledge 
that  law  is  no  longer  a  means  of  carrying  out  our  highc-st  goals  and  aspirations 
but  of  expressing  our  worst  fears  and  prejudices. 

We  will  have  to  concede  that  the  purpose  of  our  public  education  system  is  not 
to  educate  our  young  to  full  humanity,  that  it  is  not  a  moral  as  well  as  an 
intellectual  enterprise. 

We  should  also  recognize  that  in  the  process  of  raising  our  children  as  flowers 
in  a  hot-honse,  shielding  them  from  contact  with  children  of  other  races  and 
income  groups,  they  may  be  ill-equipped  to  function  in  the  racially  hostile  world 
we  have  created. 

And  finally,  in  candor  we  will  have  to  admit  to  ourselves  and  to  our  children 
that  as  a  people,  we  are  mean  spirited,  not  generous;  fearful  and  cautious,  not 
courageous ;  callous  not  compassionate. 

This  may  be  what  the  future  holds,  uut  I  believe  that  before  Congress  imsses 
final  judgment,  it  ought  to  take  into  account  other,  more  hoi>eful,  political  facts 
of  life.  It  is  a  feet  that  major  progress  in  school  integration  has  been  achieved 
in  the  South  and  in  some  places  in  the  North  even  in  the  face  of  massive  re- 
sistance. It  is  a  fact  that  racism  has  been  on  the  decline  in  this  country.  And  it 
is  a  fact  that  people  have  been  willing  to  support  a  new  brand  of  political  leader- 
ship, exemplified  by  Governor  Askew  of  Florida,  which  encourages  them  to  face 
their  problems  and  solve  them  rather  than  to  retreat  into  racism. 

If  Congress  is  prepared  to  act  on  this  reality,  there  is  no  reason  why  we  can- 
not redeem  at  last  the  promises  of  our  Constitution  and  at  the  same  time  estab- 
lish a  system  of  public  education  that  re^nds  to  the  needs  of  all  American 
citizens 


The  Centeb  fob  National  Pouct  Review, 
School  of  Law,  the  Cathouc  Univebsity  of  America, 

Washington,  D.(7.,  June  1,  1972. 

Mr.  Benjamin  L.  ^elenko, 

Gemral  Counsel,  Subcommittee  A*o.  5, 

If  ouse  Judiciary  Committee,  Washingtm,  D,C, 

Dear  Mr.  Zelenko:  In  testimony  before  your  subcommittee  on  May  18,  1^72, 
William  L.  T&ylor  inserted  into  the  record  a  report  entitled  **Types  of  Discrimi- 
nation Found  by  Federal  District  Courts  in  Northern  Desegregation  Cases"  (see 
page  3  of  Mr.  Taylor's  prepared  testimony).  Subsequent  to  Mr.  Taylor's  testi- 
mony, wo  have  learned  that  the  Court  of  Appeals  for  V  Ninth  Circuit  has 
written  an  opinion  which  clarifies  the  types  of  discrimination  proved  at  trial  in 
(he  La8  Vegas  desegregation  case. 

The  appellate  court's  opinion  shows  that  the  Las  Vegas  case  was  not  an  in- 
stance in  wliich  busing  had  been  ordered  to  remedy  mere  de  facto  segregation, 
as  our  report  indicated.  Rather,  the  types  of  discrimination  proved  by  plaintiff 
at  trial  were  similar  to  the  types  of  de  jure  discrimination  proved  in  other  nortli- 
cm  oast\<?. 

I  am  enclosing  several  corrected  copies  of  the  report  referred  to  above.  These 
copies  reflect  the  clarifications  contained  in  the  Court  of  Appeals  opinion. 
Sincerely, 

Kent  L.  Osborne,  Legal  Intern. 
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Types  of  I^iscriahnation  Found  ky  Fkdkkal  Distiiict  ('oi:rts  i.n  Noktherx 

DKSK(;RE(;A'rioN  Cases 

DENVER 

Keyes  v.  School  Dist  No,  7,  303  F.  Supp.  270  (D.  Colo.  1060),  stav  vacated 
306  U.S.  1215,  on  remand,  303  F.  Supp.  280  (D.  Colo.  1060),  313  F.  Supp.  61  and 
90  (D.  Colo.  1070),  affM  in  part  and  revM  in  part,  446  F.  2d  000  (10th  Cir.  1071). 
Note  :<  U.S.  Supreme  Court  has  granted  cert. 

1.  School  board  failed  to  transfer  students  ^rom  overcrowded  white  schools 
to  nearby  black  schools  where  space  was  available. 

2.  School  board  rescinded  resolutions  designed  to  effect  desegregation  and  then 
promulgated  a  re.-'olution  designed  to  restore  the  old  segregated  order. 

3.  Discriminatory  assignment  of  teachers. 

4.  Discriminatory  alteration  of  attendance  boundary  line.s. 

5.  Discriminatory  construction  site  selection  for  new  schools. 

6.  Expansion  of  black  schools  to  avoid  having  to  transfer  black  students  to 
white  schools  with  space  available. 

LAS  VEGAS 

Kelly  w  Ouinn,  F.2d  (0th  Cir.  1072).. 

1.  Discriminatory  construction  site  selection  for  elementary  schools. 

2.  Discriminatory  expansion  of  existing  school  to  accommodate  additional 
black  students,  rather  than  location  of  new  school  in  an  area  that  would  produce 
an  integrated  student  body. 

3.  Discriminatory  assignment  of  teachers. 

4.  School  board's  closing  of  two  predominantly  white  schools  located  on  the 
fringe  of  the  minority  residential  area. 

5.  School  board's  decision  to  continue  a  neighborhood  school  policy  at  the 
elementary  level,  which  ''patently  furthered  racial  segregation." 

MANHABBET 

Blocker  v.  Bd.  of  Education  of  Manhamtf  226  F.  Supp.  208  (E.D.N.Y.  1064), 
220  F.  Supp.  700  and  714  (E.D.N.Y.  1064). 

1.  Discriminatory  drawing  of  attendance  boimdary  lines. 

2.  Discriminatory  application  of  strict  no  transfer  policy,  designed  to  per- 
petuate segregated  schools. 

XEW  BOCHELLE 

Taylor  V,  Bd.  of  Education,  101  F.  Supp.  181  ( S.D.N. Y.),  appeal  dismissed  as 
premature,  288  F.2d  000  (2nd  Cir.  1061),  105  F.  Supp.  231,  204  F.2d  36  (2nd  Cir. 
1061),  cert,  denied,  368  U.S.  040  (1061). 

1.  Discriminatory  drawing  of  attendance  boundary  lines. 

2.  Discriminatory  application  of  free  transfer  policy,  which  resulted  in  white 
Students  transferring  out  of  black  schools. 

3.  Period  of  flexible  application  of  neighborhood  school  policy  (permissive 
transfers  allowed),  followe<l  by  strict  application  of  neighborhood  school  policy 
once  segregated  schools  had  developed. 

OXNARD 

Soria  v.  Oxnard  School  Dist  Ed,  of  TrusteeSt  328  F.  Supp.  155  (CD.  Cal. 
1071). 

1.  Discriminatory  application  of  open  enrollment  i>olicie.s. 

2.  Discriminatory  application  of  bu.sing  policies. 

3.  Discriminatory  location  of  new  schools. 

4.  Discriminatory  placement  of  portable  classrooms,  and  rescission  of  resolu- 
tions to  relocate  the  portables. 

5.  Failure  of  the  school  board  to  adopt  proposed  integration  plans. 

PASADENA 

8panfflcr  v.  Pasadena  Bd,  of  Education,  311  F.  Supp.  501  (CD.  Cal.  1070).  in- 
tonention  denied,  427  F.2d  1352  (0th  Cir.  1070),  cert,  denied  402  U.S.  043  (1071). 

1.  Discriminator)-  drawing  of  attendance  zones. 

2.  Discriminatory  constniction  site  location  for  new  schools. 

a  DijHjriminatory  construction  of  additions  to  existing  schools,  without  adjust- 
ing school  enrollments  to  flt  school  capacities. 
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4.  Previous  desegrejration  plan  adopted  by  the  board  was  inadequate  to  meet 
Fourteenth  Aniendmeut  requirements. 

5.  Discrimination  in  teaclie**  hiring,  assignment,  and  promotion  doUct  and 
practice.  *  ' 

0.  School  board's  failure  to  attempt  ,,^>  overcome  the  eflfects  of  residential  seg- 
regation on  student  assignments,  by  board's  adherence  to  strict  neighborhood 
school  policy  and  policy  against  cross-town  busing,  after  segregated  schools  had 
already  developed. 

PONTIAC 

Davis  V.  School  Bd.  of  Pontiae,  309  F.  Supp.  734  (B.D.  Mich.  1970),  aflTd  443 
F.2d573  (OthCir.  1971),cert  denied, 92 S.Ct. 233  (1971). 

1.  Discriminatory  drav(^ing  of  attendance  zones. 

Z  Discriminatory  construction  site  selection  for  new  schools. 

3.  Discriminatory  hiring  of  teachers  and  administrators. 

4.  Discriminatory  as-Mgniuent  of  teachers  and  adlministrators. 

SAN  FRANCISCO 

{l9TxT^^  V.  San  Francisco  Unified  School  Dist,  .  F.  Supp.         (N.D.  Cal. 

1.  Construction  of  new  schools  and  expansion  of  old  schools  in  a  discriminatory 
manner. 

2.  Drawing  attendance  zones  so  that  racial  mixtur  has  been  minimized ;  modi- 
fication and  adjustment  of  attendance  zones  so  that  racial  separation  is  main- 
tained. 

3.  Discriminatory  assignment  of  teachers. 

SOUTH  HOLLAND 

United  States  v.  School  District  151,  286  F.  Supp.  786  (N.D.  Ill )  aflTd  404 
^•^^J^F/oo  ^.^L^-  ^"  remand,  301  F.  Supp.  201  (N.D.  111.  1969),  affd  as 

ITmi )  ^  ^'^^^ 

1.  Dl.scriminatory  alteration  of  attendance  boundary  lines. 

2.  Diserinjinatory  assignment  and  hiring  of  teachers. 

3.  Discriminatory  construction  site  selection  for  new  schools. 

4.  Discriminatory  purpose  and  effect  of  busing  policies;  e.g.,  busing  white  stu- 
dents past  nearby  black  schools. 

5.  School  Ijoard's  failure  to  "take  affirmative  steps  to  overcome  the  effects  of 
pajit  racial  discrimination  in  the  operation  of  [the  school  district]." 

Mr.  Taylor.  Transportation  is  going  to  be  required  for  some  years 
to  come  whatever  kind  of  facilities  you  an  talking  about.  And,  in  the 
larger  cities  of  the  land,  whore  blacks  now  constitute  a  majority  of 
the  school  enrollment,  unless  we  have  the  principles  of  metropolitan 
desegregation  that  have  been  applied  recently  in  Richmond  and  De- 
troit, there  is  not  going  to  be  a  meaningful  possibility  of  integration 
for  some  time  to  come. 

And  so  when  we  talk  about  foreclosing  the  possibility  of  buying, 
wc  art*  delaying  integration  or  severely  restricting  it  on  an  elementary 
school  level.  We  are  also  foreclosing  the  possibility  of  integration  for 
many  years  to  come.  And  it  docs  not  matter  what  kind  of  a  plan  we  are 
talkmg  about,  from  the  most  modest  type  where  children  have  the 
option  to  go  from  a  school  in  which  they  are  the  majority  to  a  school 
where  they  are  in  the  minority,  to  a  more  elaborate  plan  for  construc- 
'  ion  of  new  educational  facilities  such  as  educational  parks. 

I  think  the  most  shocking  thing  about  the  legislation  that  is  before 
you  is  that  no  factual  case  has  been  marie  for  it  or  even  for  the  findings 
that  are  presented  in  the  legislation  it>self.  ^ 

The  claim  is  made  that  the  district  courts  have  gone  far  bcvond  the 
Supreme  Court.  That  is  simply  not  true.  The  great  bulk  of  the  v^mt 
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decisions  has  followed  the  principJiS  of  Brown  and  of  Green  v.  New 
Kent  County^  Holm^^s  v.  Alexander  and  the  cases  that  have  followed 
Bromu 

Wliat  has  happened  is  that  as  segregation  laws  and  policies  have 
fallen,  the  courts  have  been  impelled  to  examine  the  actions  of  school 
authorities  pnd  other  governmental  officials  to  determine  what  they 
have  done  for  the  process  of  segregation. 

Contrary  to  the  last  witness'  statement,  I  think  it  is  clear  on  the 
record  that  New  York  State  does  not  have  a  unitarian  system.  There 
have  been  holdings  in  the  Blocker  case  in  Manhassett  and  in  the  New 
Rochelle  caso  that  New  York  State,  particularly  districts  in  New  York 
State,  has  been  guilty  of  de  jure  s^regation  and  that  school  officials 
have  taken  a  course,  of  action  in  the  location  of  boundaries,  in  transfer 
IK)]jcies,  and  in  decisions  locating  new  schools  which  has  produced  ra- 
cial segregation.  That  is  as  violative  of  the  Constitution  of  the  United 
States  as  are  the  segregation  laws  in  the  Southern  States. 

Further,  the  courts  have  found  on  the  basis  of  extensive  evidence 
that  school  authorities  have  based  their  attendance  zones  upon  patterns 
of  housing  segregation  to  which  government  has  contributed  to  a  very 
large  degree,  and  this  is  true  in  both  the  North  and  South.  I  will  n 
reheai*se  all  of  the  prooi'  for  you,  but  it  £roes  back  to  the  housing  prac- 
tices of  the  lOpO's  and  1940's  where  the  federal  Housing  Administra- 
tion said  that  it  was  assisting  new  suburl)S,  that  yon  must  have  a  homo- 
geneous community,  that  you  have  to  use  f<icially  restrictive  cove- 
nants, and  that  you  have  got  to  use  racia^ly^  restrictive  zoning  laws  in 
order  to  get  a  homogeneous  community,  r  nd  it  is  ti  ue  today.  It  is  trup 
with  respect  to  housing  that  has  -je^.i  Duilt  uirlrr  the  Housing  and 
Urban  Development  Act  of  19fi8.  Wliat  is  the  aa  iii  iistration's  response 
to  this  detailed  proof?  * 

Three  weeks  after  the  Pn^sident  had  pointed  his  accusing  finger  at 
Fodenil  rouits,  in  a  l)riof  filed  in  the  Richmond  case,  in  which  I  am 
cocounseL  the  Department  of  Justice  began  its  argument  with  the  in- 
credible statement  that  "We  have  not  had  the  opportunity  to  scrutinize 
the  record  in  this  case." 

If  they  liad  taken  the  trouble  to  examine  the  record,  they  would 
have  discovered  chat  what  lies  at  the  heart  of  this  case,  and  other  cases, 
is  not  a  rr  cial  imbalance  but  a  policy  of  racial  containment  that  affects 
black  people  and  that  contains  the:,  m  the  citv  and  leads  them  to  the 
hopo1ensnc=:s  of  despair. 

Fnrtheiv  tliei'e  is  no  finding,  and  no  suppoit  at  all  in  the  record  for 
the  sug::;estion  that  busi?i^r  has  caused  substantial  hardship,  whicl  is 
the  finding  that  the  administration  would  have  vou  make  in  section 
2  (a)(2)  of  H.I?.  13916. 

I  am  not  going  to  burden  the  record  further  with  all  of  the  things 
you  have  heard  about  the  costs  of  busing  and  about  the  fact  that  busing 
is  a  safe  means  of  transportation.  T  do  want  to  include  a  sui*vey  that 
onr  renter  conducted  of  busing  time  and  distances  in  14  districts. 

We  selected  these  districts  to  include  a  good  many  that  Uie  admin- 
istration has  relied  on,  or  apparently  relied  on,  for  its  claim  of  exces- 
sive busing. 

The  survey  shows  that  in  the  14  districts  as  a  whole,  the  median  aver- 
age ride  before  implementation  of  the  court  decree  was  20  minutes 
and  the  median  average  ride  afcer  implementation  was  27  minutes. 
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Tliorc  \yci-e,  thc»rcfore,  very  siu.  increases  in  the  time  and  distance  in 
busing  involved  in  most  of  the  d'stricts  that  we  looked  at  in  this  survey, 

p]ven  in  the  cases  involving  metropolitan  reli-^i,  the  logistics  may 
not  be  very  much  more  difficult,  or  may  even  be  less  difficult,  than  in  a 
single  district.  In  the  Richmond  case,  what  you  would  have,  if  Judge 
Merhige's  order  is  upheld,  is  a  school  district  of  104,000  public  school 
pupils.  The  maximum  time  for  any  trip  in  five  subdistricts  created 
would  be  45  minutes;  in  the  sixth  subdistrict,  which  is  a  rural  portion 
of  Chesterfield,  it  would  be  an  hour.  In  this  area,  bus  rides  of  an  hour 
or  more  are  common  right  now. 

Further,  thei-e  is  no  factual  suppoit  in  the  record  for  the  proposed 
findinjrs  that  couit  orders  requinng  busing  "have  impinged  on  the 
educational  process.'' 

Mr.  Polk.  Mr.  Taylor,  we  have  recently  received  a  communication 
fronri  the  Department  of  Justice  regarding  the  points  you  are  dis- 
cussing. You  have  stated  how  it  was  quite  critical  to  any  arpunent 
sustaining  the  moratorium  bill  to  indicate  that  there  was,  m  fact, 
sulistantial  hardship  or  there  has  been  "impingement  on  the  educa- 
tional process"  as  a  result  of  busing.  The  subcommittee  requested  s  n 
supporting  factual  information  from  the  Depaitment  of  Justice.  Tiie 
Department  responded  by  letter  citincr  the  b-sing  status  of  Jackson- 
ville, Fla.,  Tampa,  Fla.,  Augusta,  Ga.,  Savannah,  Ga.,  Nashville, 
Tean.,  Corpus  Christi,  Tex.,  and  Norfolk,  Va.  In  its  argument  to  in- 
dicate substantial  hardships  in  the  educational  process  and  so  fortli, 
reference  is  mad';  in  these  areas  to  only  one  factor — that  more  buses 
are  needed.  I  added  up  the  number  of  buses  that  are  said  to  be  needed. 
It  comes  to  around  000.  Could  you  comment  on  tlie  fact  900  buses  are 
needed?  Do  you  think  that  that  factor  alone  can  make  the  case? 

Mr.  T.vYF^R.  I  think  it  fails  to  make  tlic  case  again.  The  number  of 
buses  has  nothing  to  do  with  the  educational  process  and  whether  it  is 
impeded.  If  that  Avet-e  the  cane,  then  a  district  that  used  a  lot  of  >  u^es 
would  be  thought  to  have  a  serious  educational  problem  and  a  district 
that  used  very  few  buses,  that  had  walk-in  schools,  would  be  tlio"c:ht  to 
have  a  sf'lendid  edncatinnal  T>rooesR.  Now,  we  know  in  S"ew  York  City, 
where  1  grew  un,  there  is  a  significant  educational  problem  in  w.Jk-in 
schools.  It  would  l)e  very  interesting  to  see  how  the  administration 
proposes  to  relate  t)^e  number  of  buses  being  used  to  the  educational 
process. 

Mr.  Polk.  It  scenes  there  is  some  irony  in  the  fact  that  adoption  of 
the  Ashbrook  amendment  might,  in  turn,  create  the  context  which  is 
said  to  nistif v  tlie  nioratoriiMn  bill 

Mr.  Celt-er.  Since  reticence  was  made  to  a  communication  received 
from  the  office  of  the  Attorney  General,  signed  by  the  Acting  Attorney 
General  Mr.  Kleindien.^t,  in  response  to  questions  put  to  him  when 
he  appeared  befc  re  up,  I  read  a  tvpical  paragraph  from  his  letter  dated 
May  15,1972: 

The  Siiboomniittee  alfso  requested  information  which  evidenced  the  hardship 
to  student^,  the  impingement  on  the  educational  process,  or  the  extensive  oost  to 
school  districts  resultii.g  from  compliance  with  desej?rejration  decrees.  Again  the 
access  of  the  Department  to  such  information  is  oomewhat  limited. 

Now,  if  information  is  somewhat  limited,  it  is  difficult  to  understand 
how  the  Attornev  General  could  Siippoit  the  conclusions  and  findings 
contained  in  the  proposed  moratorium  legislation. 
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Mr.  Taylor.  If  mc»inlHM*s  of  the  Dcpaitnioiit  would  only  do  what 
tlu»y  say^  tlu»y  have  not  don^.  That  is,  if  they  would  only  go  to  these 
lii.stricts  and  see  what  is  happening,  and  if  they  would  only  read  the 
records  of  the  cases  which  they  say  they  have  not  read,  perliaps  their 
aci  essto  information  would  improve  signific^intly. 

I^t's  i-eturn  to  the  question  of  metropolitan  integration  plans.  The 
first  thin^r  to  note  is  timi  fSiaaTin-  and  Richmond'typQ  plans  offer  the 
prospect  of  stable  integration.  The  I'emedy  involves  the  whole  com- 
munity. There  are  smaller  numbers  of  disadvantaged  children  in  any 
one  school.  This  i-eally  increases  the  prospects  that  people  will  stay  and 
make  integration  work. 

Second,  I  think  that  metropolitan  plans  allocate  the  burden  of 
change  more  equitably.  It  does  not  fall  just  on  the  white  and  black 
people  in  the  inner  city,  but  upon  the  more  affluent  people  of  suburbia 

well.  Of  coui'se,  that  is  what  is  creating  a  great  deal  of  the  political 
stir,  but  I  do  think  it  is  significant  that  in  Deti-oit,  Richmond,  and 
Wilmington  and  other  places  whei-e  cases  are  now  pending,  white 
people  have  either  been  the  intervenors  or,  as  in  the  nicJmond  case, 
the  school  board  has  been  the  initiator  on  specifically  these  grounds. 

So,  I  think  if  we  do  not  panic  as  a  nation  and  if  we  begin  to  look 
at  what  makes  sense  as  a  solution,  the  metropolitan  idea  may  be  on 3 
that  ultimately  defuses  the  conflict  that  now  exists  between  Hacks 
and  whites  in  the  central  city. 

Third,  I  think  that  metropolitan  plans  can  increase,  not  decrease, 
the  accountability  of  schools  to  parents  and  opportunities  for  com- 
munity pai'^'.^ipation.  That  is  true  for  blacks  as  well  as  whites  be- 
cause community  participation  is  very  important  for  blacks  and, 
contrary  to  what  the  previous  witness  said,  we  have  found  black 
parents  in  many  communities  saying  that,  even  though  they  have 
to  travel,  when  their  children  go  from  segivgated  schools  in  the  inner 
city  to  schools  in  the  suburbs,  thoy  actually  participate  mow  in  school 
affaii*s. 

They  also  find  that  they  have  a  greater  influence  over  the  coui-se  of 
the  education  oi  their  children  than  they  did  in  the  segregated  scliool 
in  the  ghetto.  Some  parents  in  Rochester  made  that  point  very  spe- 
cifically to  me  when  the  U.S.  Commission  on  Civil  Right?  held  hear- 
ings there  a  number  of  years  ago. 

I  do  not  suggest  in  this  aiscussion  of  remedies  that  there  are  any 
panaceas  or  that  the  problems  are  about  to  be  solved. 

It  is  true  that  many  white  parents  are  afraid  of  sending  their  chil- 
dren to  innercity  schools. 

Mr.  Polk.  Mr.  Taylor,  with  regard  to  the  metropolitan  plans,  is  it 
not  true  that  restrictions  against  such  plans  may  often  lead  to  more 
busing  rather  than  less  ? 

Mr.  Tayi/)r.  That  is  true,  Mr.  Polk.  Hartford  is  a  good  ;xaini^le, 
where  a  case  has  been  nending  and  has  survived  a  morion  to  dismiss. 
All  of  the  black  and  Puerto  Rican  children  in  Hartford  live  in  the 
north  end.  If  you  were  to  have  a  plan  restricted  to  the  central  city  and 
you  wanted  to  integrate,  there  would  have  to  be  buying  through  the 
care  of  the  center  city,  through  the  commercial  and  industrial  areas. 
But  those  black  and  Puerto  Rican  children  are  right  next  door  to  ^mo 
suburbs  in  Hartford  where  the  schools  are  exclusively  white.  If  that 
district  line  were  not  a  barrier,  you  would  be     V  to  int/Cgratc  some 
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of  those  schools  without  busing.  You  could  pair  them  and  do  other 
things.  So  in  some  cases,  and  I  think  it  may  be  a  good  many  cases,  you 
are  correct  that  there  would  be  less  busing  on  the  metropolitan  basis. 

Mr.  Polk.  I  think  you  would  find  the  same  tiling  true  in  my  home 
town  of  Cleveland,  Ohio. 

Mr.  Taylor.  Yes  5  from  my  familiarity  with  Cleveland  I  would 
think  that  the  east  Cleveland  area  of  Hough  and  Glenville  might  very 
well  be  able  to  have  a  plan,  a  good  sensible  plan,  that  would  integrate 
some  of  those  schools  with  schools  in  the  suburbs. 

The  question  of  racial  violence  in  the  school  has  been  raised  by  the 
previous  witness.  I  tiiink  a  contributing  factor  is  that  children  for  the 
first  time  are  put  in  a  situation  of  integration  at  the  high  school  level, 
a  difficult  age  and  often  against  the  wishes  of  their  parents.  If  you 
started  at  a  much  earlier  level,  as  has  been  done  in  Pasadena  and  else- 
where, the  likelihood  of  conflict  will  be  reduced.  Bat  I  realize  that  will 
not  be  a  complete  answer  to  parents. 

It  may  also  be  feasible  to  integrate  schools  in  many  places  without 
cross-busing  but  that  will  not  meet  the  justifiable  concerns  of  black 
people  who  say  that  one-way  plans  are  patronizing  to  them  and  unfair 
to  their  children. 

But  after  all  this  is  said,  the  issue  before  the  Congress  comes  down 

this:  Shall  the  effort  be  abandoned  or  postponed  because  it  is  diffi- 
alt,  or  shall  solutions  be  devised  to  assure  that  integration  will  be  part 
of  an  overall  effort  to  improve  the  quality  of  education  for  all  children  ? 

I  think  there  are  some  solutions  at  hand.  As  the  chairman  men- 
tionea,  a  provision  of  the  emergency  school  aid  bill  that  was  reported 
out  of  conference  does  contain  provisions  for  new  educational  facil- 
ities—educational parks  or  magnet  schools— which  would  be  accessible 
both  to  the  suburbs  and  the  central  city*  I  think  they  could  be  a  tool 
to  improve  the  education  of  all  children.  It  is  ironic  that  the  prospects 
for  this  kind  of  constructive  legislation  are  being  jeopardized  by  the 
anti-mtegration  amendments. 

The  Federal  Government  could  also  make  an  investment  in  day 
care  and  early  childhood  education  at  the  earliest  level  at  which  chil- 
dren can  learn  profitably.  It  could  assume  a  greater  share  of  the  bur- 
den of  financing  public  education.  I  do  not  need  to  say  this  to  the 
members  of  this  committee  becaupe  much  of  this  legislation  has  al- 
ready pa^d  the  Congress  in  one  foim  or  another  but  has  not  become 
tht  law.  Or  we  could  take  the  other  course  and  abandon  the  effort 
and  if  we  do  I  think  m^  will  have  an  ample  supply  of  rationalizations. 
We  white  people  will  tell  ourselves  that  black  people  do  not  want  inte- 
gration and  busing.  But  we  know  that  wl  at  black  people  want  is  what 
all  of  us  vvant-~a  good  education  for  our  children.  We  know  black 
parents  have  made  ^rcat  sacrifices  to  obtain  a  good  education.  We 
know  in  our  hearts  that  if  blrck  people  ultimately  reject  nn  into- 
grated  society,  it  will  be  for  one  simple  reason—because  whit<j  society 
has  rejected  them. 

We  will  tell  ourselves  also  that  the  answer  is  ixjally  fiscal  reform 
and  the  creation  of  "good  schools'^  in  the  ghetto.  But  we  know  when  we 
say  this  that  ^ve  are  no  more  prei)ared  to  establish  a  financing  system 
for  public  education  based  on  need  than  we  are  to  integrate  the 
schools.  ^ 
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So  whether  we  call  it  ''compensa*  >ry  education"  or  something  else, 
what  we  are  really  talking  about  i  separate  but  unequal  which  has 
never  worked. 

Those  of  us  her©  who  are  white  and  affluent  and  live  in  the  suburbs 
and  call  ourselves  liberal  will  know  something  else  as  well.  We  will 
know  that  those  charges  that  we  are  "limousine  liberals"  are  true  and 
rather  than  make  any  sacrifices  ourselves,  we  are  ready  to  place  the 
whole  burden  of  social  change  uijon  the  working  class  people,  black 
and  white,  who  live  in  the  central  city. 

Mr.  Chairman,  I  recognize  that  there  is  great  pressure  for  the  pas- 
sage of  some  form  of  "antibusing"  legislation  I  think  I  appreciate  the 
dil  'emma  that  a  Congressman  faces  when  he  is  asked  to  vote  against 
the  apparent  wishes  of  a  large  number  of  his  constitutents.  And 
these  pressures  may  not  be  diminished  by  the  fact  that  they  are  stirred 
hy  demagogic  appeals  or  that  the  legislation  is  of  such  a  dubious  con- 
stitutionality that  the  issue  is  bound  to  be  back  before  this  body  again. 
If  these  pressures  are  too  great,  if  the  administration  bills  or  the 
Broomfiefd  amendment  represent  the  temper  of  the  times,  it  may  be 
enacted  into  law. 

Should  that  happen,  obviously,  life  will  go  on.  But  there  are  cer- 
tain things  that  ,ve  as  a  people  should  then  be  prepared  to  admit  to 
ourselves.  We  mil  have  to  acknowledge  that  law  is  no  longer  a  means 
of  carrying  <-ut  our  highest  goals  and  aspirations,  but  of  expressmg 
our  woi*st  tearb  and  prejudices. 

We  will  have  to  concede  that  the  purpose  of  our  public  education 
system  is  not  to  educate  our  young  people  to  full  humanity,  that  it 
is  not  a  moral  as  well  as  intellectual  concern.  We  should  also  recog- 
nize that  in  the  process  of  raising  our  children  as  flowers  in  a  hot- 
house, shielding  them  from  contact  with  children  oi  other  races  and 
income  groups,  ihey  may  turn  out  to  be  ill-equipped  to  function  in 
the  racially  hostile  world  that  we,  the  parents,  have  created  for  them. 

Finalljr,  in  candor,  I  think  we  will  have  to  admit  tc*  ourselves  and 
to  our  children  that,  as  a  peop'«-,  we  are  mean-spirited,  not  generous; 
fearful  and  cautious,  not  courageous;  callous,  not  compassionate. 

That  may  be  what  happens  but  I  hope  that  before  Congress  ulti- 
mately acts  on  this  proposed  legislation,  it  will  take  into  account 
other  facts  of  political  life  that  are  somewhat  morehopeful. 

It  i?  a  fact  that  major  progress  in  school  integration  has  been 
achieved  in  the  South  and  m  some  places  in  the  North,  even  in  the 
face  of  massive  resistance.  It  is  a  fact  that  racism  has  been  on  the 
decline  in  this  country.  And  it  is  a  fact  that  people  have  been  willing 
to  support  a  new  brand  of  political  leadership,  verv  well  exemplified 
Governor  Askew,  of  Florida,  which  encourages  them  to  face  their 
problems  and  solve  theifi  rather  than  to  retreat  into  racism. 

If  Congr  »^  is  prepared  to  act  on  this  reality,  the^e  is  no  reason 
why  we  camiot  redeem  at  last  the  promises  of  our  C;onstitution  and  at 
the  oume  timp  establish  a  system  of  public  educa*'  mi  that  responds  to 
the  needs  of  ah  Vmerican  citizens. 

Thank  you.  That  is  my  statement.  I  will  be  glad  to  answer  any 
questions. 

Mr.  Celler.  Your  statement  reflects  deep  knowledge  of  the  sub- 
icct.  Thpc  is  what  we  would  expect  accordmg  to  the  reputation  you 
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havo  made  as  one  connected  with  the  civil  i  j^lits  stru^rglc.  We  appre- 
ciate >^our  coming. 

Thank  voii  very  miK»h,sir. 

Mr.  Polk. 

Mr.  Por  In  the  1964  Civil  Rights  Act  distinction  was  made  be- 
tween desegregation  and  overcoming  racial  imbfilaneo.  In  *lie  Swann 
case,  Chief  Justice  Burger  wrote  that  achieving  u  racial  balance  is  not 
constitutionally  required.  In  this  context  there  enters  the  Broomfield 
amendment  which  I  understand  would  stay  transfer  or  rransporta- 
tion  orders  to  achieve  a  racial  balance.  Nearby  the  Ashbrt>ok-Green 
amendment  again  distinguishes  between  desegit»gition  and  overcom- 
ing racial  imbalance. 

In  this  context,  how  do  you  view  the  Broomfieid  amendment? 

Mr.  Tayix)r.  As  we  noted  earlier,  I  am  not  certain  that  is  the  actual 
language  that  came  out  of  conference  but  let  us  assume  that  it  is.  It  is 
absolutely  true  and  a  review  of  the  cases  show  thot  almost  no  cases 
command  an  end  to  racial  imbalances  All  of  them  are  predicated  upon 
findings  of  discriminatory  acts  in  which  the  Government  has  been  in- 
volved and  then  it  becomes  a  question  of  remedy.  I  think  you  are  sug- 
gesting that  the  Broomfield  amendment  will  not  have  any  real  impact 
on  what  the  courts  do.  However,  we  ought  to  take  into  account  the 
psychological  effect  of  passing  this  kind  of  amendment  because  it 
comes  out  with  a  legislative  history  that  is  entirely  unclear. 

The  courts  wi|l  be  compelled  to  grapple  with  it.*  They  do  feel  under 

f)rejssure  and  it  Joes  open  the  way  to  furtlier  kinds  of  restrictions  by  a 
egislative  body.  So,  I  think  it  ought  to  be  revised.  Perhaps  it  i«  '^omo 
help  to  codify  what  would  be  harmful  to  health  and  education.  But  if 
the  courts  have  been  clear  on  this,  as  they  have  been,  I  dr)  not  l^now  why 
it  is  necessary  for  the  legislative  body  to  take  that  kind  of  action. 

Mr.  Polk.  In  any  case,  v;ould  not  the  amendment  clo<?rly  affect  a 
situation  like  that  in  Athens,  Ga.,  where  the  scht  o]  board,  after  having 
been  ordered  to  come  up  with  a  plan,  came  up  wit  a  n  racial  'haianc^  plan 
because  it  was  more  politically  acceptable  to  the  community?  Altboufrh 
the  court-  did  not  order  it,  the  school  board  wanted  to  achieve  raoial 
balctnce. 

Mr.  Taylor.  I  think  ihat  is  an  important  raint.  Often  thc<t  plans 
have  been  devised  by  the  school  board  i  nd  they  may  Iherri.^e^ves  f^iiar- 
acterize  them  incorrectly  aK  plans  to  correct  racial  imbalance. 

And  again  I  would  be  concerned  about  the  impact  of  legislation  on 
a  plan  that  the  school  board  came  up  with  and  characterized  as  a  racial 
balance  plan,  even  though  I  may  not  characterize  it  as  a  racial  balance 
plan.  I  afirree  that  is  a  concern. 

Mr.  Celler.  Thank  you,  sir.  Our  next  witr)esi?^\s  are  T.  M.  Martin, 
Walter  McDaniel,  and  Arthur  Lynch,  represeiiting  black  parents  and 
children  of  Charlotte,  N.C. 

STATEMENT  OF  AATHUR  LTNCH,  T.  M.  MABTIN,  ARB  WALTEB 
HcDANIEL,  EEPBESLNTIKO  BLACK  FABENTS  AND  CHILBBEN  OP 
CEABLOTTE,  N.C. 

Mr.  Martin.  Mr.  Chairman  and  members  of  the  committe,  we  are 
indeed  happy  that  you  have  allowed  .-s  this  opportunity. 
Jfr.  Ai'tlnu  Lyuclnvill  read  the  statement. 
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Mr.  Lynch.  Mr.  Chairman,  wo  sp<^rtk  today  for  the  tliou-nnds  of 
black  childi-en  and  parents  of  our  city  who  have  been  working?  together 
durinjj:  the  past  2  years  to  make  the  desegregation  of  the  Chariotte- 
Mecklenburg  schools  work.  We  are  here  to  report  that  in  our  school 
system  of  80,000  youngsters,  integration,  achieved  in  part  through 
busnig,  is  in  fact  working.  We  are  also  here  to  request  Congress  to 
permit  our  schools  to  contmue  to  operate  on  a  desegregated  basis. 

We  did  not  easily  achieve  school  desegregation  in  our  community. 
Opposition  to  desegregation,  led  by  our  school  board,  resulted  in  much 
anguish,  resentment,  and  popular  confusion  over  what  would  l)e  rc- 
auired  to  desegregate.  All  of  the  myths  associated  with  busing  and 
desegregation  were  successfully  employed  by  the  school  board  to  en- 
courage fierce  community  resistance.  Nevertheless,  the  courts,  includ- 
ing the  Supreme  Court,  held  firm  and  2  years  ago  we  were  "forced*' 
to  bus  some  students  to  eliminate  the  former  racial  identities  of  our 
schools.  Today  the  community  as  a  whole  is  again  concerned  with  tradi- 
tional questions  of  educational  quality.  Only  now  it  is  white  parents 
and  black  parents  working  together  for  common  goals  in  their  schools. 
1  he  myths  used  to  stir  up  resistance  never  became  realities.  While  the 
myths  may  have  disappeared  in  our  community,  they  contini.<^  in 
others  and  have  recently  received  a  veneer  of  dignitv  and  new  vitality 
whei  the  President  colle-cted  them  all  together  in  his  March  17, 1972, 
message  ro  Congress. 

While  it  is  iniportant  to  show  that  the  myths  simply  have  no  founda- 
tion m  fact,  it  IS  even  more  important  to  clearly  understand  what  ef- 
fect on  the  hearts  and  minds  of  black  and  white  Americans  even  a 
small  step  backward  in  school  desegregation  will  have.  For  the  first 
time  m  our  national  experience  black  and  white  children*  are  learning 
that  they  are  supposed  to  work,  play,  and  get  along  with  one  another 
Hecause  d^gregation  has  been  so  long  delayed,  relationships  are  still 
fragile  and  did  not  come  about  without  much  effort  by  the  children. 
Parents  are  also  being  brought  together  for  the  first  time  and  those 
who  make  the  effort  are  gaming  a  better  understanding  of  one  l  notlier. 
Hhat  has  been  achieved  thus  far  is  a  reduction  in  the  mutual  fear 
blacks  and  whites  have  of  one  another.  However,  this,  too,  is  tentative. 
If  Congre^  were  to  enact  legislation  which  would,  in  any  way,  permit 
schools  to  be  resegregated  or  slow  the  pace  of  desegregation,  it  would 
again  be  tellm;?  blac  that  they  are  unworthy  of  association  with 
whites  and  again  telling  whites  that  they  occupy  a  superior  position  in 
our  society.  This  is  not  an  overstatement 

Ordinary  folk  in  our  country  understand  laws  which  affect  race 
relations  as  being  an  expression  of  the  Nation's  will  for  the  benefit  of 
either  blacks  or  whites,  but  not  both.  Thus,  it  is  not  so  much  what 
nght  a  law  grante  or  denies  that  is  important,  but  rather  it  is  the  mere 
public  process  of  enactment  that  determines  what  we  think  of  our- 
selves and  others.  Blacks  are  particularly  sensitive  to  the  law  as  an 
indicator  of  one  s  place  m  the  social  order.  This  is  true,  of  course,  be- 
cause for  so  many  generations  the  law  virtually  excluded  the  entire 
black  race  from  citizenship.  The  law  was,  and  frequently  still  is,  the 
pnncipal  method  of  sustaining  white  supremacy.  St«te<l  differently, 
It  was  the  law  with  which  whites  sought  to  impresj;  deep  and  endumtf 
marks  of  inferiority  and  degradation  upon  blac'  Americans 
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Therefore,  it  should  be  understood  that  the  Supreme  Court's  1954 
decision  in  Brown  vs.  Board  of  Education  means  more  to  blax».ks  than 
simpler  a  chance  to  attend  better  schools.  We  read  Brown  to  be  a 
promise  made  by  the  Nation  to  its  black  citizens  to  remove  tlie  marks 
of  degradation  and  inferiority  inflict<»d  upon  us  since  the  foundinar  of 
our  country.  The  promise  of  Broxon  is  to  "dismantle,"  "eliminate," 
and  "eradicate"  the  prevailing  racially  dual  system,  not  merely  the 
school  system,  but  the  whole  American  system.  It  has  been  18  years 
since  the  Nation  made  its  promise  and  we  are  only  now  berinning  to 
achieve  substantial  school  desegregation.  Nevertheless,  during  the 
past  few  years  as  desegregation  progressed  more  rapidly,  black 
Americans  began  to  see  the  promise  become  a  reality,  at  lea^t  in  public 
schools.  As  the  possibility  for  equal  treatment  and  equal  opportunity 
has  increased,  so  has  biack  pride.  We  blacks  are  now  aware  of  our- 
selves as  a  people  and  we  are  proud.  The  level  of  expectation  and  as- 
piration among  blacks  has  never  been  higher  than  it  is  tody.  To  af- 
front this  pride  and  destroy  the  expectation  of  equality  would  result 
in  a  reaction  that  would  know  no  bonds.  Thus,  it  is  within  this  con- 
text of  the  law  as  an  oppressor  and  the  law  as  a  promise  of  freedom 
that  we  grasp  the  true  meaning  of  the  pending  measures  designed  to 
prevent  or  retard  school  desegregation. 

We  know,  and  indeed  the  Nation  knows,  that  the  proposed  laws  are 
not  racially  neutral  but  rather  clearly  antfblack,  a  national  call  to 
return  to  white  supremacy  sustained  by  law,  a  break  of  BrowrCs  prom- 
ise of  equality.  The  substantive  provisions  of  the  proposed  laAvs  are 
basically  irrelevant.  It  is  the  motive  and  intent  of  these  laws  that  is 
our  principal  concern.  What  more  could  the  Nation  do  to  arouse 
race  hate,  create  u  feeling  of  distrust  among  the  races,  then  enact 
laws  which  in  fact  proceed  on  the  ground  that  black  children  are  so 
inferior  and  degraded  that  racial  integration  in  the  public  schools 
must  be  restricted.  The  effect  of  such  legislation  upon  the  hearts  and 
minds  of  the  black  and  white  children  would  be  profound.  The  fragile 
relationships  between  black  and  white  children  and  parents  formed 
slowly  over  the  past  few  years  would  be  d?*^royed  ana  again  replaced 
with  mutual  fear  and  racial  hate.  Desegregation  would  cease  to  really 
work  even  in  those  schools  in  wiiich  blacks  and  whites  attended  to- 
gether. The  will  and  desire  to  get  along  together  would  be  legislated 
out  of  existence. 

Therefore,  we  urge  Congress  tc  enact  no  laws  which  in  any  way 
retards  school  deseff  igation.  The  courts  must  be  left  free  to  use  all 
workable  and  feasible  methods  to  direct  effective  desegregation  in 
those  school  systems  which  have  illegally  set  black  and  white  chil- 
dren apart  from  one  another. 

The  courts  have  not  employed  "extreme"  measures  in  requiring 
school  dc^gregation.  This  is  merely  one  of  the  myths  used  by  segrega- 
tionists to  cloud  the  issue.  Other  mytasso  employed  include : " 

1.  School  districts  are  being  subjed/Ml  to  massive  busing. 

2.  Transporting  elementary  school  children  is  unsafe  and  harmful 
to  their  health. 

3.  Some  school  districts  are  being  required  to  bear  an  unequal 
burden. 

4.  Costs  of  busing  prohibits  school  districts  from  adequately  fund- 
ing their  instructional  programs. 
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5.  Children  must  be  transported  substantially  longer  distances  re- 
quiring additional  horn's  of  travel. 

Froiii  our  eypcriiMin*  in  ( liiu  'otte-eMcklenhurg  we  know  that  none  of 
the^e  myths  have  any  foundation  in  fact. 

In  our  scliool  system  se\  cn-tenths  of  1  percent  of  the  school  budget 
is  devoted  to  paying  transportation  costs  incurred  as  a  result  of  de- 
segregation. It  is  impossible  to  believe  that  if  this  sum  were  added  to 
the  instructional  program  we  would  obtain  a  substantially  better  pro- 
gram tlian  we.  now  have.  In  our  school  system,  transporting  elementary 
.school  children  has  not  proved  unsafe  or  harmful  to  their  health.  In- 
deed, the  accident  rate  for  children  transported  to  scliool  is  less  than 
one-half  of  the  accident  rate  for  children  who  walk  to  schooL  In  our 
.scliool  systcn^i  desegregation  has  resulted  in  a  substantial  reduction  of 
the  average  distances  children  are  bused  and  the  time  spent  in  transit. 
Finally,  our  community  has  not  been  subjected  to  massive  busing.  Ad- 
mittedly the  number  of  children  being  transported  to  school  has  in- 
creased* but  our  system  transpoi-ts  approximately  20  percent  less  than 
the  State  average.  Incidentally,  our  school  board  has  chosen  to  trans- 
l)ort  more  children  than  necessary  to  accomplish  desegregation.  It  has 
chosen  to  abandon  the  plan  directed  by  the  court  and  has  adopted  a 
plan  of  school  organization  designed  to  minimize  the  effect  of  de- 
sc^gi'egation  on  affluent  white  suburbs. 

As  a  result  several  hundred  additional  children  in  the  poorer  white 
and  bbck  neighborhood.s  must  be  transported.  Even  .<?o,  the  extent  of 
busing  in  our  community  cannot  fairly  be  characterized  as  "massive.*' 

We  do  not  say  that  because  desegregation,  achieved  in  part  through 
businir,  has  woilral  in  our  communit^y  that  it  will  work  everywhere. 
The  fai;t  that  busing  may  prove  to  be  mfeasible  in  other  more  complex 
school  systems,  however*  is  no  reason  to  resogregate  the  black  children 
of  Charlotte-Mecklenburg.  One  of  the  more  frequent  segregationist 
mj'tlis  in  our  community  was  that  Charlottc-^Iccklenburg  was  being 
singled  out  to  bear  an  unfair  and  unequal  burden.  This  was  and  is  non- 
sense. Today,  it  is  the  obligation  of  all  school  boards,  North  and  South, 
who  have  been  operating  illegally  segregated  schools  to  eradicate  all 
vestiges  of  the  dual  school  system.  This  is  the  promise  of  Brown  and 
it  applies  nationwide.  The  promise  cannot  be  broken  merely  because 
different  techniques  are  needed  in  different  school  systems  in  order  to 
desegregate, 

liecause  different  school  districts  do  require  different  techniques  in 
order  to  dismantle  the  prevailing  dual  systems,  it  is  crucial  that  the 
courts  and  locel  school  boards  continue  to  have  the  power  to  use  all 
v.'orkable  and  feasible  methods  to  desegregate.  Any  limitation  on  this 
power  would  be  completely  arbitrary  and  patently  racially  motivated. 

In  our  community  and  similar  communities  elsewhere,  it  is  clearly 
feasible  and  workable  to  desegregate  and  to  use  busing  as  one  tool  to 
accomplish  this  goal.  Give  this  basic  fact,  the  only  i  easonable  inference 
we  can  draw  from  all  of  the  proposed  laAVS  is  that  the  Nation  is  once 
again  seeking  to  effectively  prohibit  black  children  from  attending 
school  with  white  children  and  to  impress  anew  the  historical  marte 
of  desegregation  and  inferiority  upon  yet  another  generation  of  black 
children. 

Thus,  the  question  before  this  Congress  is  simply :  Shall  the  Nation 
keep  its  promise  in  Brotv))^  shall  we  blacks  at  last  be  made  free  and 
equal  to  our  countrymen  ? 
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Thank  you. 

Mr.  VvAAA'M,  That  is  an  (»xc('ll(*nt  slat(»ment. 
Wliat  is  your  position,  Mr.  Martin  ? 

Mr-  Maktix.  I  am  with  T^rojpct  Hope,  a  romnuinity  prant  projrrani 
but  now  associated  with  EEC).  Mr.  JIcDaniol,  on  my  rifl:ht,  is  a  civil 
enjrinopr.  Mr.  Aithur  Lynch,  of  course,  you  lieard  him. 

.Mr.  Ckllkk.  Mr.  Lynch,  what  isyour  callin<r? 

Mr.  Lyxcii.  I  am  a  community  specialist  for  Pro^^ress  for  Economic 
Development. 

Mr.  Cellkk.  Tliank  you  very  mtich,  gentlemen.  appreciate  your 
cominp. 

Mr.  Lynch.  Thank  yon. 
ilr.  MAUTix.^Tliank  you. 

Mr.  CELLER.\Our  next  witness  this  morninp  is  Mr.  Casey  Jenkins, 
Conccmed  Parents  Association,  Nashville,  Tcnn. 

STATEME17T  OP  CASET  JENKINS,  CONCEBNED  TABENTS  ASSOCIA- 
f  ION,  ACCOMPANIED  BY  PAT  NICHOL,  ESQ. 

Mr.  Jenkins.  This  is  Mr.  Pat  NichoU  Avho  is  attorney  for  Concerned 
Pat  ents  Association,  with  ine  to<lay. 

Mr.  Chairman  and  members  oif  the  committee,  we  are  here  to  ?ay 
that  ^•oui't-ordered  husinir  do(»s  not  work.  We  are  from  Xashvill(\ 
Tenn.,  which  has  a  imified  <rovemment.  a  metropolitan  form  of 
^ov(»rnment,  a  coimtv-citv.  It  is  on^  of  the  first  of  this  ty|>e  of  o;overn- 
nuMits  in  America.  IVe  do  not  have  the  old  cotmty-city  lines  as  luis 
some  of  the  cities  today. 

It  bein<r  a  unified  foiin  .>f  ^rovemment.  when  the  IIFAV  came  to 
Xashville,  they  did  not  jfind  one  se<rre^z  tcd  facility  and  they  could 
not  find  one  line,  one  school  line  that  AAas  drawn  for  the  purpose  of 
creating  seo:re<ration. 

Since  court-ordered  burinp:  has  passed  there  and  since  it  is  a  hip 
part  of  our  everyday  livin<r  at  this  point,  it  has  adveisoly  affected  the 
Ih'es  of  almost  every  person  in  the  city  and  is  riskinjr  the  lives  of 
almost  50,000  students  daily. 

Eifrht  thousand  students  have  left  our  school  system  this  year. 

From  the  proiected  number  that  we  had  at  the  lx»jriiniin<r  of  the  year, 
some  12.000  studei  s  have  left  the  school  system.  Absenteeism  is  unbe- 
lievable in  Nashville.  Classes  have  lK>eii  cut  shoit  and  recentl  v  oui  local 
board  of  education  had  a  waiver  from  the  State  because  of  the  num- 
ber of  hours  spent  in  the  classroom.  Court-ordered  husin<r  has  com- 
pletely destroyed  our  PTA  in  that  city.  I  mentioned  earlier  that  it  is 
a  unified  form  of  jrovemment.  You  mijrht  make  a  note  that  the  lon<rPSt 
distance  for  a  child  to  be  bused  is  27  miles.  Some  children  spend  as 
many  as  ^  hours  per  day  on  a  bus.  PTA  groups*  as  I  mentioned^  had 
literally  been  destroyexl.  Some  48  PTAs  did  n^t  even  function  this  year 
in  the  city  of  Xashyille,  metropolitan  Davidson  County. 

Men's  clubs  no  lon^r^r  exist.  Boy  Scout  troops  are  on  the  decline. 
Parents  no  longer  consult  with  teacTiers  about  problems  of  their  chil- 
dren. After-scnool  actiyitiei?  are  a  thinjor  of  the  past  l)ecause  some  peo- 
ple are  13  or  14  miles  from  home  and  they  have  no  other  way  to  ^et 
there. 


Of  0()ius(\  we,  wore  not  i)i(»])ar(»(l  for  the  court -oixhMcd  busing  jiiul 
o\(»n  if  wc  luul  Ih'imi,  we  would  still  have  luany  of  the  probhMiis. 

Wo  have  st^aggered  bus  scliedulos.  Some  cliildron  leave  liouic  at  5 :45 
a.m.  for  the  7  a.m.  fii-st  session  of  school.  Otlici-s  leave  home  at  0  in  the 
morning  for  the  10  a.m.  session  and  those  who  leave  early,  an  hour's 
time  bemg  the  diirei-euce  between  Wasliingtou  ami  Xafchville — tliose 
children  leave  in  the  dark. 

Tliey  stand  on  tlie  cornei-s  in  the  dark  waiting  for  busing.  They  will 
arrive  home  in  the  evening  after  dark  from  the  10  a.m.  session  of 
schools. 

We  have  as  mary  as  iive  or  six  buses  on  tlie  busy  expressways  many 
times  just  waiting  in  the  afternoon  and  morning  traffic  which" you  are 
familiar  with  in  Washii.gton. 

Sometimes  buses  never  come.  One  morning — which  is  a  matter  of 
ivcord  and  I  hope*,  you  hav(5  tlie  n(»-wspaper  dipping  as  ref(»renc(» — 
ir).(j<)0  children — 15,000 — were  left  standing  waiting  for  buses  for  some 
'I  extra  hours. 

Mothers  iu  Xashville  have  quit  their  jobs  because,  in  seme  cases 
lh(»y  have  four  chldr'^n  and  those  children  leave  at  staggered  tiui(»s 
during  the  morning  for  four  different  schools  so  you  can  undei-stand 
why  PTAs  are  on  the  decline  now. 

W(»lfar(»,  rolls  have  incn^ased  iMH-aust*  many  of  these  mothers  hav(», 
gone  on  \v(»lfar(i  because*  th(»y  can  no  l()ng(»r Work.  Peoph*  are  IxMUg 
bpsed.  Children  are  being  busted,  (>  more  million  per  j-ear  in  Xashville, 
1  eniK.  as  I  mentioned  earlier. 

/riiere  are  no  after-sehool  activities.  Less  time  for  studv.  no  instruc- 
tion and  sp(Midiug  more  time  on  the  bus  that  they  should  spend  in  the 
classroom. 

The  mon(»y  l)eing  sp  »iit  for  l):iS(»s  wo  foiA  should  be  spcMit  for  educa- 
tion—hundreds  of  teaCiKMs  this  year  were  laid  oil'.  Parents  have  wlrh- 
draun  tlieir  support  and  only  S.OOO  who  did  not  show  this  v^ar  an. 
some  12.0(KJ  as  proj(»cteil  woidd  be  soum*  24,000  parents  who  are  ni> 
longer  associat(»d  with  the  school  system  there. 

Teachers  ha\e  become  babysittrr-s  and  tlu^v  a?e  more  involved  in 
trying  to  '.eep  order  then*  now  than  leacliing. 

And  discipline,  the  discipline  pmblems  are  nnbelievaMt ,  There  is 
nr-shicr,  fiii^hting.  prop.-rty  d(»s*rnction.  molesting,  thieve  -y,  <oid  gen- 
eral disorder  in  the  scJioo'*  Hefon*  this  year  w  did  not  hav(»  one  poficc^- 
1  lan  in  the  schools  in  Xa.shville,  Tenn.  ^ 

Almost  every  schw)l  in  Xas'iville  tO(h\v  has  polieemen  and  the  girls 
who  liav(^  b(»en  di-essing  as  ladi(»s  in  the  i)ast  can  no  longer  diess  as 
Jadi(»s.  They  have  lM»en  ;ulvi.st»d  by  the  board  of  education  to  W(»ar 
pants  Iweause  of  what  liappens  in  tlu»  halls.  Vioh^rce  is  uid)elievable 
there  and  we  have  nflidavits  that  we  will  make  part  of  the  record  and 
1  would  like  to  cit(  two  or  thnn*  of  those  easels  to  you  at  this  time*. 

To  show  you  th(»  (effects  that  this  has  had  on  the' board  of  education 
which  has  {r'ml  to  make  it  work  and  has  tried  to  keep  all  of  the  inci- 
d(»jit«s  a  .scTet  and  it  is  impossible  to  do  tha*. 

In  one  pj.rticular  instance  at  Glen  Cliff  High  School  a  young  lady— 
\hat  high  S'jihool  being  one  of  the  high  schools  in  the  predominantly 
.nite  community— was  molested  in  th(»  hallway  by  seven  blacks.  She 
was  molested  and  v;hen  she  finally  broke  loosij  from  the  blacks,  she 
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heinir  t'no  only  one  and  if  lisipponod  on  the  stairway  wlion  tb.oy  prot  to 
tlie  toiK-licr  an  l  lokl  t!ie  toacluM-  what  had  happned,  tho  teacher  told 
her  it  would  do  no  good  to  report  it  to  the  prineipul  or  to  the  l)oard 
of  education  lK?caus(»  these  incidents  were  hai)penin<}^  daily. 

We  instituted  a  suit  agaiui^t  tlie  p:eneral  disordei*s  there.  Tiie  Con- 
cerned P.  rents  Association,  and  Hetter  Education  Association  of  Ten- 
ne.ss(H\  of  \.hich  T  also  have  the  privilep:e  of  serving  as  president.  The 
suit  was  stO|  |)ed  by  the  Federal  coui-ts  because  it  was  goina:  to  involve 
and  hrin/r  to  liprht  many  of  these  instances  and  general  disorders  in 
the  schools  there. 

We  hope  we  will  have  our  day  in  court  in  time  to  come.  If  the  goal 
was  to  allow  unruly  and  undisciplined  children  to  observe  and  asso- 
ciate with  the  higlier  standards  and  imitate  them,  it  has  completely 
failed  there. 

One  other  instance  I  might  mention  to  show  yon  how  the  school 
board  feels.  There  was  a  boy  with  a  nose  broken  three  times.  The  teach- 
er, the  principal,  was  threatened  and  he  ^vas  asked  not  to  report  the 
incident  and  the  people  threatened  the  boy  and  asked  him  not  to  report 
the  incident. 

But  the  lx)y  could  not  call  his  parents  at  home.  When  he  got  home, 
his  parents  took  him  to  the  doctor  and  his  nose  was  broken  three  times 
and  they  could  not  even  si^t  the  nose  until  the  boy  was  18  vears  old 
but  they  tried  to  hide  these  things  and  we  have  a  composite  school 
there. 

We  were  \vritten  up  as  one  of  the  sclu)ols  that  had  done  very  much 
as  fa  V  as  desegi'egation  is  concerned  in  the  city. 

We  had  a  iiew  composite  school  built  for  3,000  students  this  year 
and  until  all  of  the  incidents  came  to  light  at  that  school,  man v  of 
the  i)arents  would  not  sign  affidavits  and  we  could  not  do  anytfiing 
because  the  school  board  would  not  I'clease  any  statements  and  would 
not  talk  alK)ut  any  of  the  iiridents  that  had  liappened  thei-e. 

Husing  has  completely  polarized  the  i-aces  there.  In  the  past  I  do 
iiot  thinic  a  person  there  noticed  whether  a  man  was  black  or  white  or 
whether  the  child  was  black  or  whether  he  was  white.  But  today  be- 
cause r)0,000  students  have  been  forced  to  go  somewhere  against  Vheir 
will,  then  people  arc  more  conscious  than  ever  about  the  color  of  a 
person's  skin. 

They  resent  big  government  from  taking  over  and  coming  in  and 
telling  their  children  what  they  can  do  and  v..iat  they  cannot  do. 

The  rich  escape  from  this.  The  poor  really  do  not  become  concerned 
enough.  I  think  the}'  really  cannot  but  the  middle  class  is  trapped  and, 
of  coui-se,  wesuppc  it  the  constitutional  amendment. 

Ninety  percent  (  f  Nasliville  and  Tennessee  vent  to  the  polls  on  May 
4  and  expressed  heir  desire  for  the  passage  of  the  constitutional 
amendment.  Eighty  percent  of  the  people  have  said  it  is  wrong,  and 
those  are  black  and  \vhit  e. 

We  feel  that  thv,  constitutional  amendment  could  l)e  the  answer. 
I  think  Florida  voted  some  70  percent — other  cases,  I  think  Texas 
voted  70  or  80  yrcent  People  al!  over  America  are  concerned  about 
this  problem.  *  hope  you  will  give  us  an  opportunity  and  give 
our  legislators  an  oppoitunity  to  cast  their  votos  wheth  ^r  or  not  wo 
**houl(f  have  court  ordered  busmg. 

Thank  you. 
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(The  prepared  statement  of  Mr.  Jenkins  follows :) 

Statement  From  Casey  Jenkins— Nashville,  Tlnn. 
(Submitted  on  behalf  of  the*  Ccmcornod  Parents  Association) 

Court  ordered  busing  is  destroying  our  school  system  in  Xnshville.  Teune^^ee. 
It  has  adversely  affected  the  lives  of  almost  every  citizen  in  ortr  couimunity  and 
is  nnne(e>sarily  risking  the  lives  of  alm(»st  50.000  students  daily. 

What  have  been  the  results? 

1.  Dcfttructioti  of  the  family  ^/rMofwrc— Because  of  geographic  distances  in- 
volvetl  and  fear  of  physical  harm  the  school  is  no  longer  the  social  ami  interest 
center  for  the  family.  .Social  events  have  been  completely  terminated  in  the 
public  schools  of  Nashville.  Athletic  events  have  been  seriously  hampered  and 
ultimately  will  be  at  an  end.  Many  P.T.A.'s  have  disbanded  and  others  are  on 
the  lirink  of  collal«e.  Men's  groups,  who  use<l  to  provide  thousands  ot  dollars  of 
extra  e<iaipmont  for  schools,  no  hmger  exist.  Because  of  bus  schedules,  after 
school  .ictivities  have  been  cut  out  i»y  thousands  of  children.  Scout  trooi)s  are  on 
the  decrease.  l*arents  no  longer  coUvSuit  with  teachers  abcait  the  problems  of  their 
children.  The  children  and  i»4rents  are  growing  ai>art.  The  list  is  endles.s. 

2.  atagvered  hm  schedules  create  hardships.— -We  ojwrate  on  slaggered  school 
hours.  The  first  school  o\m\  at  7:00  A.M.  which  means  some  children  are  stand- 
ing on  street  corners  at  5:45  A.M.  or  li^  hours  before  daylight.  The  last  group 
of  school  children  begin  the  school  day  at  30:00  A.M  nnd  finish  at  5:00  P.M. 
This  is  after  sundown.  These  are  elementary  school  chi  'ren  who  ai.»  (1)  walk- 
ing home  after  dark  if  they  do  not  live  in  excess  of  1%  miles  fnun  the  school 
grounds,  and  (2)  riding  buses  half  way  across  town  after  dark  and  being  let  (Uit 
on  a  stn^t  comer  no  further  than  1VL>  miles  from  their  homes,  and  (3)  in  some 
instances,  waiting  in  vain  at  a  school,  far  from  home,  in  the  darkne.^s,  for  a 
school  hns  which  never  arrives.  The  first  cold  simjII  in  Nashville  this  ye:jr  re- 
sulted in  some  00  school  buses  breaking  down.  Over  l.'>,000  children  \vvre  left 
standing  at  bus  stoi>s  for  three  extra  hours,  For  the  working  niothers  who  are 
the  M)le  supiK)rt  of  their  familie.s  and  whose  elementary  .school  child  starts  the 
school  day  at  10:30  A.M.  is  indeinl  in  an  insoluble  plight  of  momentous  projM)r- 
tions.  She  can  leave  her  young  child  (children)  alone,  unattended  for  hours 
after  she  leaver  for  work  in  the  uioniing.  This  is  not  only  dangerou-s,  it  is.  of 
c<rtir.^e,  illegal:  or  .^he  can  qxiit  her  jib  and  go  on  welfare.  She  can  resign  as  <i 
t^nxpayer  and  join  the  ranks  of  fhose  on  the  receiving  end..  These  are  her  choices. 
Is  this  wl»ere  we  want  middle-cla.^s  America,  the  backbone  of  our  economv  iuu\ 
our  Country  ?  On  the  receiving  end  of  a  welfare  check  ? 

3.  Chihlnn  haw  lost  interest  in  learning.— -Tlwre  has  been  an  immense 
decrease  in  available  courses,  qualified  Instructors,  time  spent  in  iustrnction. 
tin»e  n.'  tu:illy  .sijont  in  class  roonus.  field  trips,  home  work  and  niotivati<m  for 
superior  or  even  average  achievement.  Thi:s  has  produced  lethargy  in  the 
cJjildren. 

4.  The  goal  of  (quality  education  fo)  all,  rather  than  beitig  achieved,  has 
rewUed  in  mediocnty  for  all.— Money  that  is  needed  for  educatiiiu  is  now  being 
used  for  transportation.  The  better  teacher>tand  students  are  lenving  the  public 
scho(»l  system.  Approximately  8.000  students  left  the  Na.shville  School  Svsteni 
at  tbe  beginninf?  of  the  1071  .school  year.  It  is  undisputed  that  practicallv  without 
excei)fion  these  were  the  nmximum  achievers.  This  has.  of  course,  resulted  in 
npproximjitely  10.000  imrents  withdrawing  their  support  of  public  education.  It 
is  also  undisputed  that  these  are  the  parents  that  had  the  most  interp>t  in  their 
children  and  the  ability  nnd  means  of  helping  the  schools  the  mo<*t.  Hnndred*<  of 
te:U'hers  li.-ive  left  the  system  for  private  schools  or  other  employnient.  These  are 
tbe  teachers  who  taught  for  the  love  of  teaching  and  have  been  willing  to  sru-rifice 
financially  in  order  to  oujoy  a  proper  teaching  environment.  Ask  any  teacher  in 
the  Nashville  public  school  system,  hlaek  or  white,  about  class  room  conditions 
and  you  will  bn  told  **we  are  no  longer  teachers,  we  are  hiorh  pnid  babysitters 
more  involved  in  trying  to  keep  order  than  In  teaching.  We  cannot  teach  and 
thus  the  children  cannot  learn." 

n.  .1  eomplete  hreakdoirn  of  discipline  In  the  /?c//ooM.— Tlegardless  of  the  his- 
tory of  the  situation,  it  is  a  fact  that  there  is  a  vast  difference  in  the  mores, 
morals,  interests,  behavior  patterns,  physical  appetites,  language,  family  struc- 
ture and  aptitudes  of  not  only  the  races  but  of  different  economic  classes.  Forcing 
children  with  these  differences  into  close  association  hns  produced  chao«  )n  the 
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pnhlic  scliools.  Cursing,  fi^'litin^'.  pniport.v  do^tnirtiou,  molostinp:.  tIlio^MT.v  and 
jjt'ncral  (Ii.s()r(Ior  hns  bocoinp  a  daily  oceJ'ranco  in  tlio  public  .seho(ds  of  Xasiivilie. 
If  I  he  iitm]  was  t<»  alh»w  the  uiiruly  and  undi.^ciplinod  child  to  observe  and  asso- 
ciato  with  those  of  hi;;hcr  standards  and  thns  imitate  them,  it  has  been  a  torn! 
failnn>.  Just  tlie  e»pposite  has  occured.  The  heretofore  disciplined  ohihl  ui  the 
public  schouls  is  now  contributing  to  the  problenis.  The  instances  of  the  police 
lirivinjr.to  he  calh^l  to  the  schmds  and  stationed  at  the  sihools  are  too  numerous 
to  detail.  This  was  unheard  of  in  Nashville  in  any  schools  prior  to  this  school 
year. 

0.  Husfttff  has  iticrcascd  the  hcJivf  that  the  mhtnrity  race  is  inferior. — The  court 
order  requiring  forced  association  of  the  races  is  itself  a  message  to  the  i>eople. 
Mack  and  white,  that  the  blacks  cannot  learn  to  achieve  if  left  isolated  in  their 
own  culture.  It  sa.vs  to  the  blaeks.  "your  teachers  are  inferior,  your  parents  are 
inferior  and  you  are  inferior  and  you  can  only  learn  if  yoii  are  forced  into  white 
schools  with  white  teachers."  It  says  to  the  whites,  "your  teachers  are  superior, 
your  parents  are  superior,  and  the  blacks  can  only  learn  from  association  with 
you."  niat  is  the  only  logical  rea.son  that  can  he  deduced  from  such  an  order. 
But  the  facts  do  not  supp(»rt  the  theory.  The  only  equalization  that  has  occured 
has  Iwn  to  bring  those  with  the  ability  to  achieve  down  to  the  lower  level,  with 
the  attendant  knowledge  that  there  is  a  vast  difference.  There  is  no  evidence  that 
force''  association  a  as  inlpro^lHl  the  learning  ability  or  desire  of  the  minority 
child.  If  anything,  it  ha.«--  produced  a  heightened  degree  of  bitterness  and 
frustration, 

7.  Bifsing  has  further  separated  the  pfopJe  from  the  (foremmcnt. — If  members 
of  Congress  think  that  the  Anieriean  people  believe  that  their  government  is 
workiii^r  in  their  best  interest,  then  they  are  sadly  mistaken.  So-called  middle 
elass  people  of  this  Country  have  always  been  its  backbone.  Destroy  their  moti- 
vations or  their  support  of  the  government  and  this  Country  is  thro«igh.  They 
produce,  pay  taxes,  raise  their  families  and  heretofore  have  supported  govern- 
mental actions  even  when  those  actions  were  wrong.  Their  inherent  motivation 
has  always  been  to  provhle  (»rder  and  well  being  for  their  children.  Forced  busing 
robs  them  of  this  niotivat!  .1.  U  says  to  tlr»in,  "why  work,  your  ehildren  are  not 
going  to  be  allowed  to  enjoy  the  fruits  of  your  labor'*  and  it  says  to  the  ehibL 
"why  lejirn.  your  increa.sed  earnings  will  not  benefit  you  anyway.'*  Tlie  middle 
cla.ss  feels  trapped.  The  poor  don't  care  and  the  rich  escape.  The  middle  class 
feels  bitter  and  frustrated  and  it  is  only  an  .ngrained  spirit  of  law  and  order 
that  is  keeping  them  from  erupting.  No  one  knows  how  haig  this  restraint  will 
prevai'.  Big  government  has  now  reached  into  their  homes  and  taken  their  chil- 
dren away  from  them.  They  will  .soon  realise  that  to  effect  a  change,  they  will 
have  to  do  away  with  big  government,  one  way  or  the  other.  They  will  soon  return 
t(»  the  belief  of  our  founding  fathers  that  "the  es.sence  of  freedom  is  the  limita- 
tion of  g(»vernment.*' 

These  are  but  some  of  the  reasons  why  I  support  a  constitutional  amendment 
or  any  other  form  (»f  legislation  which  would  prohibit  the  government  from  forci- 
bly busing  our  children  out  of  their  neighborhood  schools  for  any  reason.  Not 
being  a  lawyer.  I  will  leave  the  diseu.ssion  of  law  aur^  the  c'^nstitulion  to  others. 
Prankl.v.  T  do  not  believe  that  Congress  or  the  Federal  (^nrts  are  any  longer 
interested  in  the  legality  of  their  actions.  I  do  believe  that,  if  you  are  made 
aware  rhat  forced  busing  nmy  well  be  the  extra  pound  that  brok  the  govern- 
ment's Iwick,  you  would  stop  it.  The  middle  class  is  l>eing  hurt  by  *  i^ation,  high 
taxes  and  (»ther  actions  by  tneir  govenunent  which  lakes  the  fruits  of  their 
labor.  If  you  take  their  ciiildren  by  forced  busing,  you  will  have  destroyed  Miem 
and  the  greatest    ".stem  of  government  in  the  hist(»ry  of  civilization. 

Mr.  Cku.kr.  Thank  you  very  mucin  Mr.  Jonkius. 

Wr  will  include  in  the  record  at  this  point  (he  followin^r  statements: 

A  statement  of  Catholic  Tnterraeial  Council  of  Detroit,  Mich. 

A  statement  of  Concerned  Citizens  of  TTarrisburfr*  Pa.,  affiliated  -vith 
T'^'nified  Concerned  Citizens  of  American. 

A  statement  of  reH^jious  leaders  on  Anti-Tntofifration  Proposals 
submitted  hy  the  Xationnl  Council  of  the  Chiirclier  of  Christ. 
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(The  stntouents  referred  to  follow :) 

Catholic  Intkrracial  Covxf  il  of  Dktroit. 

Detroit,  Mich,,  May  10, 1972. 
De\r  Coxgressman  Ceixer:  At  the  Communion  Braikfast  of  the  Catholic 
lntx»rra«ial  CiiUnril.  Sunday.  April  aO.  at  Our  I^dy  Queen  of  Peace.  Hari)er 
Woods,  members  of  the  Cimncil  signed  a  petition  ^'opposing  anv  constitutionai 
amendment  to  proliibit  busing  for  the  reason  that  it  would  demeam  and  di- 
niinisl)  the  Constituticm  ami  Mublicly  declan*  a  retreat  fnun  constitutional 
principles." 

The  Council  represents  a  cross  section  of  people  living  in  tlie  citv  and  Uie 
suburbs  of  Detroit.  We  feel  that  it  is  significant  that  so  manj  would  want  to  sign 
tliis  petition  at  this  time.  Since  a  neighboring  Detroit  suburb,  Warren,  has  re- 
ceived so  much  publicity,  we  would  like  to  call  your  attention  to  the  action  taken 
l)y  other  iXH>ple  in  the  Detroit  area. 
Sincerely, 

iMarie  Orbsti  Pt'vsi^cfit 
(Xot^:  Xames  of  signers  of  i»etition  are  retained  in  Committee  flies.) 


How  FoBCKD  Bi:siXG  Has  Destroyed  H.xrrsisbubg 

Submitted  by:  Concerned  Citizens  of  Harrisl)urg,  Harrislmrg,  Pennsvlvania 
(Affiliated  with  Unified  Concenied  Citizens  of  America). 

We  want  this  report  to  l)e  made  part  of  the  testimony  which  has  been  gathered 
by  this  Ccmiaiittee  during  hearings  which  were  scheduled  to  begin  March  1.  1U72 
regarding  H..T.  Res.  620.  the  Constitutional  Amendment  intriMluced  bv  Norman 

I^nt,  Representative  from  New  York. 

It  is  imperative  that  this  Bill  be  released  from  Committee,  as  we,  and  mil- 
lions of  other  citizen.s,  l)elieve  that  cmly  tlirough  this  Amendment  (to  prohibit 
the  torml  Rusipg  of  chihlren  to  achieve  racial  balance)— can  we  preserve  the 
educational  system  of  the  public  schools.  ForctKi  busing  is  dicta tor.shii»—usun>iug 
the  rights  of  parents  to  decide  where  tlieir  children  shall  go  to  .school.  Freedom 
of  choice  is  the  American  way,  and  this  what  we  must  fight  to  preserve. 

Since  we  did  reipiest  an  opimrtunity  to  testify  before  your  Coannittee  at  these 
hearings  and  we  have  not  been  called  to  do  so,  we  are  submitting  this  report 
as  our  testimony.  Therefore,  please  do  give  our  rep(jrt  vonr  most  thoughtful 
(vmsideratlon—as  it  is  our  testinumy  that— force<l  busing  has  destroyed  Harris- 
burg. 

BACKGROUND  INFORMATIOX 

Tntil  Septemlier,  1070.  Harrislmrg  Public  Schools  were  Neighborhood  Schools— 
a  I  nitary  systenj.  never  segregated.  In  incs,  the  Pennsylvania  Human  Rela- 
tions Connnission  mandated  our  School  District  to  "desegregatt*".  After  .sub- 
uiitting  sevenil  plans  for  approxiumtely  two  years  to  the  Human  Relations  Com- 
mis-sion  they  accepted  the  present  Plan,  In  May,  1070,  our  School  District  offi- 
cials adopted  the  Plan  to  be  implemented  in  September,  1U70.  We  are  in  the 
sec(»nd  year  of  its  existence— and  these  Imve  been  two  years  of  horrible  experi- 
cmces  for  nu>st  of  the  school  children,  parent.s,  teachers,  and  concenied  citizens 

Ihe  plan  now  in  operation  involved  a  wnnplete  re-organization  of  all  the 
schools— wiping  out  all  possilMlity  of  Xeighboriiood  School.s— re(iniring  massive 
cross-city  busing  of  children  (approximately  60%).  Description  of  the  chaos 
and  monumental  problems  it  created  is  in  the  main  bo<ly  (»f  this  reiwrt, 

l»Um»OSE  OP  OVR  TESTIMONY 

Although  it  might  be  too  late  to  save  Harrisburg.  Pennsvlvania.  we  want  to 
try  to  .save  other  .school  districts  from  facing  the  same  disaster,  to  keen  iittie 
children  from  being  uprooted  from  tiie  .security  of  theii*  Xeighlwrhoods, 

OPPOSITION  TO  the  FORCED  BUSING 

The  opposition  was  nms.slve.  It  was  made  up  of  blacks  and  whites,  students 
and  teachers,  parents  and  citizens.  This  was  shown  by  approximatelv  10  000 
signnturcs  on  petitions  opposing  Forced  Busing. 
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Hu'  opposition  betf;in  4  yours  11^.)— resulting  in  stormy  sessions  with  the  Iln- 
man  UHaiions  (Nnnmission  iirst.  and  thwi  with  tho  Sdiool  Jimwa  Neither  (iov- 
enior  Shafer  nor  (lovernor  Shapp  ^^onhl  let  ns  talk  to  tliem.  Onr  State  Renre- 
sentative  listenea  to  our  pieos  f(ir  help  several  times,  ajrreed  with  much  of  our 
opposition,  but  said  he  could  not  supiK)rt  us  puhlicl^.  M'e  informed  Senator 
Schweiker  and  Plermnn  Schneeheli  of  the  conditions  iu  Ilnrrishuig. 

Omcenied  Citizens  of  Ilarrislmifr  n'^ked  the  Dauphin  Countv  Courr  for  an  In- 
junction against  the  nan  so  that  a  full  hearing  could  be  held  to  present  all  the 
fact.s  to  the  Court.  The  Court  denied  us  this  hearing:  we  appealed  to  (he  Penn- 
sylvania Supreme  Cour  who  also  denied  us  the  right  to  a  hejiring.  (Decision 
lianded  (imvn  4/21/72— Case  was  argued  before  tliein  hi  Jauuarv,  11)71.)  Justice 
delated  is  justice  denied.  We  intend  to  appeal  to  the  U.S.  Supreme  Court. 

Results  of  the  Forced  Busing 

the  tax  base  is  destroyed 

From  .Tune,  1970  to  the  present  time,  parents  have  been  putting  their  children 
in  other  schools.  Those  who  could  afford  to  move  out  of  Harrisburg  did  This 
is  still  going  on  and  it  will  continue  until  Harrisburg  will  have  left  onlv  the 
very  poor— black  and  white  who  are  flnancially  trapped  and  can't  get  out 

When  the  highest  taxpayers  moved  out,  many  businesses  soon  foilowed  them 
and  they  will  continue  to  leave.  Many  businesses  are  only  waiting  for  their 
present  leases  to  run  out  and  then  they  will  be  gone.  too. 

When  we  told  the  School  Board  this  would  happen,  James  Rowland,  Sr.,  then  ' 
President  of  the  School  Board  said,  "Eight  or  wrong,  good  or  had,  this  (forced 

fi^o  S^Lil  T        V^^f^  ^u**^"  Lowengard,  now  President  of 

the  School  Board,  said  that  maybe  it  would  mean  an  exodits  of  the  taxpavers 
1  ^^J^  shrugged  his  shoulders).  Even  while  the  decision  was'stiii 

pending  in  the  State  Supreme  Court,  Mr.  Rowland  said  repeatedly  that  no  matter 
what  we  said  or  did,  busing  was  here  to  stay  and  there  was  nothing  we  could  do 
aoouc  it> 

FORCED  BrSINO  DH)  NOT  ACHIEVE  RACIAL  BALANCE 

r^w^i^l^  fj^^.  ""^"^     ^^'^^^  *o  ^^ac^s  was  approximately  60% 

white  to  4W  black.  Now  the  ratio  is  approximately  657o  to  35%  white.  It  is 
white^      ^^^^      September,  1972,  the  ratio  will  l)e  at  least  70%  Idack  to  30% 

fhfii^fil^o^  ^^J*^^  Itocial  Balance  in  Classrooms:  (1)  in  one  homeroom, 
there  are  2  whites  and  28  blacks.  (2)  In  one  g>  m  class-made  up  of  5  regular 
cla.sses,  there  are  5  whites  and  the  rest  are  black.  (3)  Many  parents  tell  of  3  or  4 
whites  *n  classes  otherwise  all  black;  of  3  or  4  blacks  in  cla.sses  otiierwise  all 
white.  * 

DETERIORATION  IN  QUALITY  EDUCATION 

Before  Forced  Busing  began,  the  quality  of  education  was  onlv  fair  at  best. 
Chtldren  who  transferred  to  other  areas  had  to  receive  siHicial  help  to  catch  up 

ILH  IJ"^^^  ^^^J""  ^^^^"^  "^"^  «f  education  has  do- 

teriorated  even  further. 

Example :  One  family  who  moved  out  of  Harrisburg  found  that  all  the  children 
were  at  least  a  grade  behind  the  same  grade  level  of  the  new  school  as  the  grade 
level  they  had  left.  This  same  family  then  had  to  move  hack  to  Harrisburg  and 
the  children  were  bored  in  school  because  they  had  already  learned  what  thev 
were  now  being  taught  in  Harrisburg  a  year  lat^r.  * 

SOME  SPECIFIC  INSTANCES  OF  TlliJ  EFFECT  OF  FORCED  BUSING  OX  EDUCATIOX 

1.  Between  June.  1970  and  September,  1070.  many  of  the  best  teachers  left  the 
Harrisburg  Schools  and  they  told  the  students  it  was  due  to  their  opposition  to 
tne  new  plan. 

in.!;^/^"L^/  the  teachers  who  remained  begged  Concerned  Citizens  of  Harris- 
t  If ^  visit  all  the  schools  and  see  for  themselves  the  deterioration.  Thev  also 
begged  us  not  to  reveal  their  names. 

3.  Many  of  our  older  good  teachers  still  here  are  those  who  have  just  a  few 
yeare  left  before  retiring  and  due  to  the  over-supply  of  teacher  now.  tliey  are 
afr.'nd  tn  comiH^te  for  the  .lobs  n-ith  the  younger.  'Must  graduated"  toacher 
1  J'ATf  i^^^f^t^  nervous-^even  having  nervous  breakdowns  and 

bemg  told  by  doctors  not  to  return  to  these  schools.  Due  to  their  emotional  condi- 
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tioii.  thoj-  are  iisinsr  poor  judpmient  in  disciplining  children,  srcli  a.s  brute  force  in 
sitnjUions  not  re<iiiirinp:  it;  iinfaii*nes.s  in  settling  disputes  between  students,  such 
as  punisliing  the  innocent  or  punishing  only  one  student  when  both  are  obviou.slv 
guilty 

5  Now  many  of  the  teachers  are  young,  inexperienced— unable  to  cope  with 
beginning  teaching  plus  the  chaos  and  problems  of  the  busing  program.  Even 
with  the  help  of  aides  in  their  rooms,  they  need  more  heU)— are  seeking  the  help 
of  parents  even  those  who  have  little  education  themselves  and  no  training  or 
exi)erience. 

6.  Students*  schedules  are  very  unbalanced— numerous  study  periods,  more  art, 
music,  gym  than  academic  subjects ;  even  watching  cartoons  a  couple  periods  each 
morning. 

7.  Teachers  have  told  parents  they  were  told  that  if  they  somehow  just  get 
through  the  year,  that  will  be  an  accomplishment  in  itself  even  if  the  students  did 
not  learn  much. 

8.  Standards  have  been  lowered.  One  teacher  was  told  not  to  be  so  tough  on  her 
typing  students.  As  long  as  they  know  where  the  keys  are,  pass  them.  An  aide  told 
a  parent  the  children  did  not  have  to  do  anything  they  did  not  want  to  do. 

9.  Some  High  School  students  have  been  told  by  their  teachers  that  they  have 
been  undertaught  in  general. 

10.  The  heterogeneous  groupings  have  resulted  in  frustrated  teachers  and  stu- 
dents. The  fast  and  average  learners  are  bored  because  they  must  listen  to  so  much 
rei»etition  and  must  advance  so  slowly  for  the  sake  of  the  slow  learners.  Or  the 
slow  and  average  learners  are  frustrated  and  give  up  because  they  cannot  grasp 
the  material  at  such  a  fast  pace  as  the  fast  'earners— re^^ulting  in  little  or  no 
learning  for  anyone— and  in  the  development  of  behaviour  problems.  It  is  always 
the  majority  of  students — the  average  learners — who  are  cheated  of  any  educa- 
tion because  they  are  always  caught  in  the  middle. 

Example:  Past  learner  was  criticized  by  a  teacher  in  the  third  quarter  of  the 
year  for  not  participating  in  class.  When  asked  l  y  his  parents  for  the  reason,  he 
said,  "Why  should  I?  We're  going  over  the  same  problems  we  had  in  the  first  quar- 
ter." That  student  is  now  in  a  private  school  at  a  great  financial  sacrifice  to  Ms 
family. 

11.  Students  cut  classes  at  will,  roam  the  halls,  the  streets,  or  go  home.  Parents 
are  not  informed  until  as  long  as  43  days  of  such  absences,  if  at  all.  One  teacher 
asked  a  parent,  ^How  can  you  teach  them  if  you  can't  get  them  in  the  classroom?" 

12.  Dr.  Porter,  Superintendent,  was  asked  if  he  could  get  a  quality  education  in 
the  Ilarrishurg  Schools  as  they  existed  today.  He  said,  **No",  and  walked  away. 

Note:  School  District  has  come  up  with  a  special  testing  program.  (Cost- 
approximately  $50,000,  to  Research  for  Better  Schools.)  Testing  is  to  measure 
the  students  in  some  way  only  as  it  applies  to  the  Harrisburg  situation.  Why? 
Will  these  students  be  given  any  special  test  **in  a  Harrisburg  situation  only" 
when  they  apply  for  jobs? 

Trgent  need.— Evaluate  the  Harrisburg  Public  Schools  now.  Test  all  the  pupils 
in  the  School  District  (not  just  some  pre-arranged  sampling  of  the  best  students) . 
Testing  should  be  by  national  standardissed  te.sts. 

This  testing  and  evaluation  should  be  done  by  no  one  even  vaguely  connected 
with  the  School  District,  Education  Department,  Human  Relations  Commission, 
etc.  Parents  should  know  just  where  these  schools  stand— how  they  are  rated 
nationally. 

Forced  Busixg  Is  Detrimental  to  the  Health,  Welfare  and  Safety  of  the 

Children 

This  is  the  largest  single  fac  r  for  opposition  to  Forced  Bu.sing.  Items 
enumerated  under  tliis  category  pre  like  a  malignant  cancer  that  keei)s  growing 
larger  every  time  you  look  at  it.  They  are  so  many  in  number  and  so  far- 
reaching  that  it  is  a  horrible  monstrosity. 

Even  if  this  were  the  only  reason  for  opposition  to  Forced  Busing,  it  would 
be  reason  enough  to  stop  all  Forced  Busing  now.  Not  evon  one  child  should  have 
to  sulTcr  these  consequences  just  to  satisfy  some  pre-C(mceived  quota  of  skin 
colors,  which  has  been  i)n»ved  to  be  artificial  and  meaningless. 

Just  the  major  factors  in  this  category  include  the  following: 

1.  Many  children  suffer  emotionally  from  being  uprooted  from  the  securitv 
of  thoir  neighborhoods,  big  brothers  and  sisters,  friends.  Children  do  need  the 
emotional  security  of  being  cloj>e  to  home,  etc.  This  is  one  of  the  most  simple 
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of  tl,l"^''e,r"^"'  "     •■•  "»'""•"  •'ff»'>'''e  to  deprive  children 

fi-M;M^','!n;y..':'.n.''"''.'  ^'"'"'^  "'^••'i'^^l'"'.  receiving  n.entiil  and  enio- 

tio MM  coniiselyij;.  hnvnis  recurn-nt  niglitniiiies  due  to  rlie  triimiiiitic  exiwriem-.. 
of  l.ei;.K  ton,  fr<.„,  their  eloM-.st  frien.ls,  etc..  ms  indicated  in  #1  almve  ' 

niCwcZi  f""""'-  '"^''0  before 

aie  becon  ni);  su-k  in  the  morning— wlien  thev  l«io\v  it  is  ii  sc-hool  dnv  W 

eve?;  K sieP  they  u.seVto'l,efto";o'tYke^;::d 

nt"*;!,^"""'  I'lildren  huve  heen  lost  for  hours  because  thev  were  left  off 

One  y  year  0  ,1  was  horribly  cut  oi«n  from  the  top  of  the  che4  to  ti  e  moun; 
ih^'tmnlV';':"  "'--^enee  of  her  4  year  old  .sl^  !:;.  Jus  imTgi  ,e 

Ev«,  XTth',rT?r°'^  2  "'"^  girls-the  agony  that  family  endured. 

Tection  crossing  guard  wa«  not  immediately  stationed  at  that  inter! 

A  5  yciir  old  boy  (under  similar  circumstances)  suffered  a  severe  head  inlnrv 
wh.ci.  kept  him  uncmscious  for  several  days.  The  out.  omt  of  n.!s  case  is  not 
kn.mn  because  the  mother  did  not  want  to  talk  to  us  about  it 
J.X,,J^u\     7  ■'i'"'!'*  ".y.'"'-''  ""t  ^f"'"  i"  f-'>"t  of  the  back  wheels 

Tl.  re  w.  s  nV^^l  -J'*  ^h"""-'        V'-'^  '-ystander  had  not  been  here' 

otlidals  promised  by  the  School  District 

snffenTlImJ^M,  tf  - *"  w^J**  """"  circumstances  have 

we  dmi'tknow  o^  "  '  ""^'y  ""^'^  others 

6.  Some  children  with  special  medical  problems  (epilepsy  heart  cnn.Hfinn^ 

even"on  the  r'n"-"  ClOs;>   to  tb'^J  Z^^^ 

e^en  on  their  Brs  reconmiendation-^'nusing  special  hazard  to  these  cl^i  .lr^^^^^ 

noiLZr"yn'fif;"'''/"  v.""  ""fr'V'  ""'k.  but  Xio  ."d  amnge  l^^r 

buses^llill  Zo"'  '    "'"^  ""'eer  dnys  on 

ti.n;.^,'J  i'n'.'cl'/J,','"  'n«"f™e"t  weather,  children  must  wait  for  long  periods  of 
com;,  /t' II  "I-     ^  hr^and  then,  sometimes  the  bllses 

.ml-::^\/lKre't'o°'cSe!'""  ^"     ""'^  ^^^'1:::^ 

10.  Parents  cannot  get  to  children  quickly  in  case  of  emenrem-ies  In  a  f-imi'r 

l^idrrji'v'   "■        f-T^"-  nn,l  oTu.  o/rg  mle.  lese 

children  nmy  be  ni  .3  different  sections  of  the  citv-nuite  removed  froin  .'nch 
other  Many  parents  don't  h.-.ve  cars,  do  Inive  to  work'ir'liau  s'laner^hnd?:!; 

11.  Morabs  and  standards  bav-  deteriorated.  Little  children  come  home  with 
voeal.illaries  beneath  the  dignily  of  their  home  background. 

1-.  tarn  ly  contIi(;ts  are  increasing.  Children  are  briiifting  into  the  home  fbn 
disrn,,tive  lieli.-iviour  by  which  they  are  surrounded  all  d  iv  a.^eptiiig  as  no rnnl 
making  it  more  difilcult  for  the  parents  to  control  them 

l.>.  1- amily  unity  and  Neighborhood  unity  is  being  destrovp<l  The  older  brothers 
.•ind  .sisters  cannot  look  out  for  the  little  ones  going  to  .4d  fr^i  sch.m  hi  tl^^^ 
niormnL'.  for  l-n,I.,  and  after  school.  Children  within  the  neS 

"f  belonging  to  the  .same  school.  .Zring  experi™^^^^^ 
ha(  with  lie  ^Mne  teacher,  etc.  These  are  stabilizing  influences  n  the  lives  ot 
children  which  have  been  wiped  out,  '""".is      rue  ines  oi 

34.  Bus  drivers  have  been  as.<!aHlted  by  the  oldc- children. 
«i,I,n  I„       yy,''  •■"•'■'''''"t«  'Vitli  biLses.  .sometimes  loaded  with  chil- 

rift■fhr^,':."^""'  """'"S  "I-T"^  competent-tbey  tiike  chances  in  traffic  tl^ev 
drift  through  stop  signs.  Buh  drivers  are  becoming  harder  to  find,  making  it  nece^* 
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sary  to  liiro  ahiici>t  anycme  tlic.v  can  got.  Hus  drivers  to\\  us  ilmt  next  ye.ir  it 
will  l>t»  0(Mi  worse. 

10.  Children  must  walk  up  to  V/^  uiile.s.  each  way,  tliron?:Ii  uiifniniliar  uei^jli- 
b(»rhoo<Is  inm\  many  times.  ii(»t  as  safe  as  their  own)  ALOXI";— without  brothers 
or  sisters,  or  frieml.s.  Tliey  are  cut  off  from  this  companionship  and  this  .seen- 
rit>\  Yet,  some  K*h(X»I  officials  have  refused  to  walk  these  same  routes  aloue. 

17.  School  district  oflicials  definitely  are  not  providing  protection  proinis<'(l 
to  children—bus  monitors,  crossing  guanN,  ejire  In  ea>e  of  illness.  Monitors  are 
se<»n  sitting  in  the  fir.st  seat  behind  the  bus  driver,  facinjs  front.  In  this  wav.  thev 
can  ALWAYS  s;iy  tnithfully  that  they  didn't  see  anything  hapiHMi  on  the"  buses. 

IS.  launches  have  i)een  unfit  and  inadequate.  Kiementary  children  never  have 
h(»t  lunches.  Lmirhes  have  been  served  to  children  siwiled,  frozen,  with  roaches 
in  them.  So,  more  and  more  children  take  their  lunches. 

With  neighborhood  school,  at  least  some  children  c-ould  have  hot  api>etixing 
luuch(»s.  and  a  welcome  break  in  the  day.  Many  parents  even  enjoyed  having 
their  children  come  home  for  lunch. 

With  this  plan,  children  are  kept  away  from  the  stabilizing  influence  of  their 
homes  and  families  for  longer  iieriods  of  time.  Children  and  parents  do  not  like 
this. 

19.  Racial  polarization  has  been  increased  due  to  this  •*plan".  (a)  The  resent- 
ment and  hoijtility  of  the  children  at  l>eing  forced  out  of  their  neighborhoods 
into  strange  onen  "for  a  set  number  of  hours  each  day" — determined  by  only  of- 
fiicals — is  relea.sed  on  the  children  around  them.  One  Negro  mother  said  of  a 
school  in  a  predominantly  white  neighborhood  that  it  was  like  a  powder  keg 
ready  to  explode  at  any  minute.  (This  school  is  now  predominantly  black  because 
the  white  children  are  bused  out,  and  the  black  bused  in.) 

(b)  There  are  .so  many  physical  attacks.  haras.sment.  initimidataing.  etc.. 
that  children  are  beginning  to  accept  this  type  of  thing  as  the  **normar\ 

Some  children  are  learning  to  carry  rock.s  in  their  pockets,  hat  pina  under 
their  lapels,  and  how  to  use  them  most  effectively,  if  attacked— especially  little 
girls. 

I^ng  friendship  between  blacks  and  w'hites  have  been  destroyed  l)ecause  of 
the  harrassment  of  some  black  children  toward  other  black  children.  Example: 
One  child  had  to  beat  up  her  best  friend,  or  be  beaten  by  those  doing  the 
harrassing. 

SiM»rrs.  iKiiuls.  extra-eurricular  activities  have  l>e(»n  greatly  cnrtniled.  Since 
th(»  two  high  schools  have  been  C(msolidated  and  the  two  junior  high  sf  hools 
con.solldated,  this  has  decreased  the  number  of  students  who  could  participate. 
In  the  Junior  High  School  (now  called  Middle  School)  competitive  sports  has 
been  eliminated  and  the  two  marching  bands  have  been  cut  out.  In  the  Sr.  H.S., 
of  cour.se  there  is  only  one  band.  (School  Dist  story  is  much  different,  but  they 
whitcwa.sh  the  truth — (»ven  with  incorrect  figures.) 

21.  Parent -school  c(n»tr«cts  have  Imhmi  destroyed.  When  it  is  |)os<i!>le  that  one 
family  may  have  children  in  six  (0)  different  .schools— all  in  different  sections 
of  tlie  city,  it  is  hunianlv  imiMKssible  for  n  parent  to  have  close  inter.iction  with 
each  of  those  schools.  The  rift  between  the  home  and  the  school  is  now  like 
a  chasm. 

In  neighborhood  schools,  this  was  not  so.  There  was  a  close  bond  between 
the  homes  and  the  schools.  Teachers  knew  brothers  and  sisters  which  made  them 
feel  closer  to  them,  more  concerned  about  the  family  problems.  There  was  a 
strong  binding  continuity  that  overnight  was  wiiwjd  out— probablv  never  to  be 
regained.  What  a  loss ! 

22.  It  has  created  undue  hardships  and  extra  burdens  >n  parents.  Many  par- 
ents had  too  many  burdens  before  Forced  Busing,  witho  it  creating  more  such 
as  the  following : 

a.  Without  the  protection  promised  by  the  School  District,  many  parents  now 
have  the  responsibility  of  getting  their  children  to  and  from  school. 

b.  Due  to  tlie  above,  they  arrive  nt  their  jobs  overwlielmingl.v  fru>trntcd.  wor- 
ried, overly  tired— and  thus  less  effective  on  their  jobs  than  they  should  be. 

c.  Due  to  the  above,  parents  are  suffering  from  over-fatigue,  nervous  exhaus- 
tion—l)ecoming  more  irritable  and  impatient— at  a  time  when  their  children  need 
their  understanding  more  than  ever. 

d.  Sometimes  fathers  work  2  and  even  Z  jobs  now— to  pay  for  the  "unseen" 
costs  of  Forced  Busing— the  warmer  clothing,  extra  medical  bills  du»»  to  the  chil- 
dren's illnesses  caused  by  the  long  walks  and  the  long  waits  in  the  most  incle- 
ment weather,  the  .school  supplies  whicli  are  no  longer  provided  hy  the  School 
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<«.  Sf.mo  parents  have  cvon  almost  Rone  "beserk"  mid  iiliv«i<~iliv  •itt-ini-..,i 
uoM.u.rs.  otc.  .I;.o  to  the  cnstant.  never  endinR  prol.leZ  „r  d  ,e  to  Vk-iI  "  «i  • 

tJ'.^'i^^  parents  have  had  to  pay  heavy  tines  because  their  children  were  not 
n„„n  °"  even  though  parents  did  not  know  they  were  not  in  s^hSor  dne  to 
negligence  on  the  part  of  the  schools.  (More  about  thIsTnder  "^taiS,  TaXs^ 

FINANCIAL  COST  OF  THE  FOHCED  BU8INQ 

It  !k  (loiibtfiil  tliat  the  iieople  in  HarrisbuiT?  wUl  ever  know  the  flntunl  n^f 
tl^?l^Z'lf.  T'''  '^"^  School  District  officials  have  l^^n 

tor  the  first  year  (1970-71)  the  cost  was  at  least  SIOOOOOO  (At  ,mr  flrvt 
Sd  f-.'*''"^"."^  J*"  '"l""cfi"n  against  this  AX  tl^  SuT  «it,  the  em 
astr //fefl^rrenr*'*'''  >  ^"^  will«^  the%ane 

with""Jhe''piair.  sSdtr'l^e  .^"^  Consultants  who  can.e  up 

one  of  thf  ffigh^'^if?  t''^  ^'"-t^ch  taken  out  of 

•/iir  111  rnp  niKn  schools;  $80,000  for  renovation  of  one  school  •  anAd-n  fi,« 

54"S''?„r" ^'""'IV-  clos^^hri  'hScV  pro'g™^^^^ 

for  .studies  n t  extremely  high  costs,  etc.,  etc,  etc.  consuirants  fees 

FALSE  IXFOHMATIOX  RELEASED  BY  DISTRICT  OFFICIALS 

jJr«n-«  wrc^M^"'^  '"'=1"^^  newspaper,  TV  Channel  33  in  Hershev 

Committee  on  Bdual  Education  Opportunity.  Our  contacte^th  infrt  th^ 
t'hXSToJrep'^lS  """^  NoneTf1?.lTou«t^r?: 
fono'wfi  way^:/"^  """"^  "G-stapo-like  tactics".  This  is  seen  in  the 

1.  Portion  of  School-Board  Meetings  Open  to  the  PiiWic. 

Refusal  to  hold  meetings  in  the  evenings  so  that  more  citizens  could  nffomi 

Interrupting  citizens  to  make  remarks  they  want  to  liiake 

Lashing  out  verbally  at  citizens  who  ask  questions  or  renup<!t  infnrn.nH^n 

Z;T„'!!f  «ome^Dep    etc.'      vork^  O  zin" 

don  t  go  10  schoolboard  meetings  aav  more.  "oreea.  v^inz^ns 

cle"  in^di'^?iS  !vw'"''"m  '"'P'«'"'«'ntn""n  Hi"  Plan,  a  front  page  news  arti- 
M^^nSt^  «-hn  would  happen  to  pan^nts  who  ket.t  their  children  home  from 

7Xi;;^Uet:Z?:tll.r  "••"^"'"""-•""^  -  i-"-  (^--eeptions  were  illne^. 

and  Ih^v'Un.i^i^T  ''•'"T'  their  children  out  of  school 

CnL  f?  .''"In^  to  pay  the  lines  or  go  to  jail.  Paivnt"  did  not 

?n™J''^H."in'\"'"  •"""y  cases,  they  wc^,  „t"?- 

formed  until  children  were  out  up  to  43  davs.  . 

mJ^f  "il?®^  ""^  '"'"^  Alderman's  office,  one  mother  simplv  made  the  state- 
ment that  she  was  not  guilty  because  she  did  not  know  herchTld  was  ,mt  of 
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drastic  s\ens'^„^^;„"^;^J^/'^^""''''''^  ""iffy  to  tak.. 

f„nh;.r  H.„  ,  '  ^1"*''  """—to  prevent  other  School  DLs.'ricts  from 


made  in  liiimnn  and  civil  richts  in  the  TJnU*ld  ^/nfp<  .^^.-i^  m  I  "'^  advauoeH 
c.au^.e.  u.o«t  notably.  'o'^oS,'  Sr^mhe'^'ki.r  " 

yoar;.rVK!^^^^^^^^^^  ^^ir  ."'V'""'-^^""  ^"'"-^  '-t  feu- 

over  the  i>>>^^i:t'^J:^Jz>::''Xii^  So.rThe':rf  oT'm 

schools!"  a  cover VsegS^^^  """^        integration;  ••„eigl,l,orhood 

de.lVe|at£'1hrTo^fnt^''has'rrL';r'J  '"'"''■'"rtation  to  achieve 

I'resment  A?'a  tl^of  SerSl  misun  er^?n,^^^^^^^^^  T™'  j^'.-'^'^'""'  ^ron.  the 
has  a  responsihility  to  c  enrirn  l^  ^'l*!''',?.  T''  tl>e  I'resident 

■nayed  that,  instead  of  Xat ing  the  nil  li,^t„  h  o  rJ^"*"'- 
imix-ratives  of  integration  fhP  i'rpai.iLl  V.   ^  u    "'I  ^constitutional  and  nuiral 

I'mcldrnt  .No 1„  thr,SSn,,r«i'        "e  K-  lew  wwlled  todaj  I,,  „ 

ministration  has  been  unvvilHnir  tn  cooir  fi.«    ii      """^"twi.  m  fact,  the  Ad- 
i..d  for  Title  I  of  theTeZrrran!!  '^Ui'^'a?f  fct'""'''' 
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Tli(»  thrust  of  the  Hu^^iii;:  Moratorium.  cou|»Iecl  with  the  cnmpeusatory  progrjim 
is  to  euc«;uni«e  ;i  retiiru  to  the  separate  Imt  wiual  dwtriue.  found  iiueoustitu' 
lioiial  liy  tlie  Supreuie  Court  Decihiou  of  11:54  iu  Browu  v.  Board  of  Educatiou 
of  ToiM»ka. 

Ueve^rejration— iudml,  iutejjration— of  tlie  public  seliools  liohls  tlie  liey  to 
iuiprovHl  eduiiitioual  opportunity  for  minority  ciUssens  and  is  a  prere4|uisite  for 
iH-on(auic  (»piM»rtuuity  and  tlie  development  of  mote  natural  relationships  lK»tween 
hlack  and  white.  It  uniy  even  liohl  tlie  key  to  that  change  of  heart  and  attitude 
which  will  Hiially  iiiakL-  an  integrated  society  a  matter  of  natural  choice  rather 
than  law. 

If  America  is  ever  to  overcome  its  race  prohlem,  it  will  eome  when  generations 
of  young  people  have  been  raisecl  to  appreciate,  nml.  and  understand,  rather  than 
fear,  rachil  and  ethnic  difTerenci^s.  The  best  way  we  low  for  this  to  hapi)en  is 
to  give  our  youngsters  the  opiwrtuiiity  to  learn  together— blaek  and  white  together 

That  is  why  we  oppose  with  all  (mr  vigor  any  attempts  to  revense  progress 
toward  wpial  wlueational  opportunity  and  public  school  integration,  whether 
tlH»y  come  from  the  White  H«)use  or  the  Congrc»ss:  wlu»tli(»r  in  the  fiinii  of  so- 
calW  ••anti-hnsing"  legislation  or  constitutional  anieiidineiit 

May  )0. 1072. 

Kabhi  Maurice  X.  Eisendrath,  Pre.sident,  Union  of  American  Hebrew 
Congregations;  Dr.  David  B.  Eiigel.  l»rofessor  of  Eilucation  Uni- 
versity of  Pittsburg  and  Cbainiiaii.  United  Ministries  for  Public 
Education;  Kahbi  .loHei>h  B.  Olaser.  Executive  Vice  President. 
Central  Conf(»rcnce  of  American  Babbis;  Ms.  Eunice  Harrington! 
Omaha.  Xebmska,  President.  Women's  IMvision,  Board  of  Mis- 
sious.  United  Metlio<list  Cliureh;  Mrs.  Clarie  Collins  Harvey, 
Jackson.  Mississippi,  Xational  President,  Chureh  Woim»n  United: 
Mr.  Steven  Jacobs,  President,  American  Ethi<iil  L'liion.  Xew 
York,  Xew  York:  Rabbi  Irving  r>elirmaa,  Prej^ident  of  the 
Synagogue  Council  of  America;  Kabbl  Eugene  J.  Lipnirin.  (Miair- 
iiian.  (>>iiiniittev?  on  Justice  and  Peace,  Central  Conference  of 
Aim»rican  Rnbl»is;  Mar>'  .lane  Patters<Hi.  Associate  Dirt»ctor  for 
Xational  AflPairs,  United  Presbyterian  Church  in  the  U.S.A.: 
Rabbi  Hc»nry  Siegman,  Executive  Vice-President  Synagogue 
("oiiucil  of  America;  Dr.  Ernest  Smith.  Associate  General  Secre- 
tary. Board  of  Christian  Social  Concerns,  Unitcl  Methodi.st 
Church.  Washington.  D.C  ;  Dr.  Douglas  M.  Still.  Exe.Mitive  Direc- 
tor, Unitetl  Minibtries  for  Public  Education,  AVashington,  DC; 
Rev.  Joel  K.  ThomiKSon,  Associate  General  Secretary  of  the 
Church  of  the  Bretliren  and  Executive  Secretary  of  the  World 
Ministries  Commission  of  the  Chiwh  of  the  Brethren.  Elgin.  • 
Illinois:  Dr.  A.  Dudley  Ward.  General  Secretary.  United  Meth- 
odist Church  Board  of  Christian  Social  Concerns,  Washington. 
D.n ;  Dr.  Cynthia  Wedel.  Alexandria.  Va..  President  of  the  Xa- 
tional Council  of  Churches;  Dr.  Rol>ert  Nelson  West.  President, 
Unitarian  Universalist  Association.  Boston.  Massachusetts. 

Mr.  Celleu,  This  will  terminate  the  hearings  this  morning  and  we 
will  reassemble  next  Wednesday. 

(Whereupon,  at  11  .-35  a.m,  the  siil>committee  adioumed  to  reconvene 
at  10  a.m.  Wednesday,  May  24, 1972.) 
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WEDNESDAY,  MAY  24,  1972 

IIorsE  OF  Representatot-s, 

SuBcojiMirrEE  No.  5  of  the 
Committee  on  the  JuniciAuy, 

'       ^Vm}ungton^  D.C. 
^^.fj'?/"'i<'"'"n}l"ee.niet  at  10  a.m.,  pui-suantto  adjoiiniinent,  in  room 
223<  Rayburn  House  Office  Building,  tlie  Honorable  Emanuel  Celler, 
ohairnian,  presiding.  v.cmi,i, 

Present:  Eepresentatives  Celler,  Brooks,  Hungate,  McCullocli, 
Hutchinson,  and  McClory. 

Staff  present:  Beniannn  L.  Zelenko,  general  counsel.  Franklin  G 
1  oik,  as.sociate  counsel,  and  Daniel  Cohen,  counsel. 

Chairnian  (^eu,er.  Theooininittej  will  come  to  order. 

I  he  Chair  would  like  to  read  a  brief  .statement. 

The  .subcommittee  today  completes  20  days  of  hearings  in  whioh 
testimo:iy  froin  appmximately  130  witnesses  has  been  deceived  on 
llouse.  Joint  Resolution  620,  other  propo.sed  amendments  to  the  Con- 
stitution on  H.R.  13916,  and  other  legislation  relating  to  niinil  a.s- 
signnient  and  transportation.  »      i  i 

Chair  '"'^'"^  liearings  will  recess  today  subject  to  the  call  of  the 

Alembei-s  will  want  to  study  the  hearing  record,  includino-  the  sub- 
niLssions  of  the  Department  of  Justice  and  Department  of  Health,  Ed- 
ucation, and  \V  elfare. 

It  may  be  necessiiry  to  recall  some  witnes.ses  for  additional  testi- 
inony.  A  number  of  requests  to  be  heard  from  individuals  and  orira- 
nizations  still  are  ponding  before  the  subcommittee. 

.Members  also  may  want  to  consider  the  conference  report  on  the 
higher  education  bill  in  connection  with  the  proposals  which  have  been 
the  subject  of  these  hearings. 

We  linve  with  us  this  morning  the  very  distingiii.shed  lady  from 
JVlassachusetts,  the  Honorable  Louise  Day  Hi cks. 

Mrs.  Hicks  we  are  glad  to  hear  from  you. 

STATEKENT  OF  HON.  LOUISE  DAT  HICKS,  A  REPRESENTATIVE 
CONGRESS  FROM  THE  STATE  OF  MASSACHUSETTS 

Mrs.  Hicks.  Thank  you,  Mr.  Cliairman,  and  members  of  the  House 
Committee,  on  the  Judiciary.  -liuuoc 

May  I  first  commend  all  of  you  for  the  lengthy  hearings  that  you 
have  had  on  this  particular  matter  and  also  tlie  time  that  you  have 
given  to  all  people  to  be  heard  before  your  committee.  I  certuinlv  am 
most  grateful  to  you.  ^ 
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I  am  pleased  to  appear  before  you  as  the  Kepreseutative  from  tho 
.Ninth  C  on:rie^^,sional  Dir^trict  in  Mr.ssachuL^eUs.  1  su])port  House  Joint 
Itesolution  ij-^O  and  have  sponsored  .similar  lejrirfhition  which  is  now 
before  your  committee. 

Tho  proposal  for  a  constitutional  amendment  to  prohibit  forcible 
school  businp:  is  a  lengthy  process— but  one  that  is  ivquired  if  we  are 
to  ^niarantee  that  the  futui-e  of  our  children  will  remain  in  the  hands  of 
their  parents,  where  it  belongs,  and  not  under  the  arbitrary  decrees 
of  judges  and  bureaucrats.  Forcible  busing  to  achieve  racial  balance 
IS  opposed  by  the  ovenvhelniing  majority  of  my  constituents,  for 
reasons  which  I  hope  to  explain  here  today. 

Our  country  is  the  land  of  the  free— a  government  of  the  i>eople, 
for  the  i)eople,  and  by  the  people.  There  are  constitutional  limitations 
on  the  amount  of  coercion  that  the  Government  can  exercise*  over  the 
citizens. 

Throughout  our  history,  the  judicial  branch  has  served  as  the 
guardian  of  the  people,  seeking  to  guarantee  that  the  other  two 
branches  did  not  exceed  these  limitations. 

Today,  however,  we  are  threatened  by  the  judicial  branch  itself. 
Ihe  itcent  examples  of  court-ordered  busing  have  placed  fear  in  the 
hearts  of  all  parents  of  youn^  children,  regardless  or  race. 

If  under  a  court  order  a  child  can  be  forcibly  taken  from  his  parents 
and  his  neighborhood  and  bused  miles  and  hours  away  into  unfamiliar, 
often  hostile,  neigliborhoods,  then  we  sliall  have  opened  a  Pandora  s 
box  of  new,  unlimited  government  powei-s. 

Then  the  Government  and  the  courts  shall  have  all  powei-s  to  de- 
cide all  things  that  are  best  for  these  children.  The  erosion  of  parental 
control  IS  the  erosion  of  fimdamentiil  human  freedoms. 

Have  we  forgotten  onr  objective— quality  edu(»4ition?  The  goal  of 
educating  each  cliild  to  liis  fullest  i)otentia!?  Quality  education  should 
remain  the  motivating  factor  in  making  anv  educational  decision. 

T\yenty  yeai's  ago,  this  Xation  committed  itself  to  removing  dis- 
crimination from  its  educational  systems— and  I  suppoit  that  coni- 
mitmont.  Yet,  busing  is  itself  an  example  of  discrimination— tho 
conscious  assignment  of  a  certain  student  to  a  ceilain  school,  solely  be- 
cause of  his  social  or  racial  background. 

It  is^a  poor  educational  decision  that  is  made  solely  on  the  hivsis  of 
color  hen  will  there  a^^ain  be  a  time  when  educational  standards  of 
cxccllemo  will  be  the  criteria  for  educational  decisions,  rather  than 
the  artificial,  mathematiciil  balancing  of  races  ? 

Kecent  couit  dexiisions,  which  order  children  to  be  forcibly  ti-ans- 
ported  over  separate,  well-defined  county  or  city  geographic  and  politi- 
cal boundaries  to  be  educated  in  a  city  or  county  that  is  foragn  to 
them,  have  created  chaos  and  disorder  in  the  community  and  traumatic 
experiences  for  the  children. 

In  Ma^achusetts,  parents  and  communities  affected  by  the  so-called 
racial  imbalance  law  are  experiencing  the  same  hardsliips  and  fears 
as  those  communities  under  coint-ordered  busing. 

A  change  in  a  district  boundary  line  for  the  purpose  of  racial  balance 
in  the  schools  in  Boston,  Mass.  is  tantamount  to  a  forcible  busino- 
edict  ^ 

The  Massachusetts  racial  imbalance  law  states  that  no  school  may 
have  more  than  50  percent  nonwhite  children  in  attendance.  In  1965, 
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tli(>  hnw  of  tlio  cnaotnu'iit  of  the  law,  tlicic  were  70,703  white  students 
oniolicu  HI  tlu!  I^oston  public  school  system— and  21,0.07  nouwhite 
^udentsor  2;;  piTccnt  nonwiiite  students. ' 

In  l'M2,  there  are  0:5,798  white  students  enrolled  and  ,V.,429  non- 
white  students  enrolled,  or  .33.4  percent  nonwhitc  students  earolled. 

student  population  increased  12,:532  students  from  1905 
to  1 9(2,  or  a  5S-percent  nicrease. 

T  student  population  decreased  6,605  in  that  same  period 

In  19()y,  tliere  weiv  4fi  racially  imbalanced  schools.  In  1972,  there 
are  00  -aL-iall.v  imbalanced  schools. 

Because  of  these  recent  court  decisions  and  the  racial  imbalance 
law,  tJie  very  future  of  public  education  is  at  stake.  School  districts 
are  Ix-comm^'  more  black,  as  the  white  flight  takes  place  and  troubled 
white  parents  place  their  children  in  private  schools. 

)V  lute  parents  refuse  to  put  quality  education  in  second  place  after 
racial  balancing,  the  creation  of  some  artificial,  numerical  ratio  deter- 
mined by  a  court  order  or  a  racial  imbalance  law,  "White  flif^ht"  has 
thus  led  to  a  decline  of  the  inner  city,  as  tax  resources  undergo  radical 
•shifts.  If  the  money  now  being  demanded  for  massive  busin<r  were 
instt'aa  used  to  improve  the  inner  city  schools,  then  "white  'fli<dit"' 
might  stop  or  even  reverse  itself.  " 

(Chairman  CKU.tR.  Mrs.  Hicks,  are  you  aware  of  the  present  law  of 
your  own  State  ?  Massachusetts  law  reads  : 

..ul^  hereby  dwin red  to  be  the  policy  of  the  Commonwealth  to  om-ourajte  all 
wliool  committees  to  adopt  as  educational  objectives  the  promotion  of  nicia 
b«lai.ce  and  the  correction  of  existing  racial  imbalance  in  the  pnWic  schools  S 
iMTvenl.on  or  eli..,ination  of  racial  imbalance  .shall  be  an  objecti\^  „  ail 
tlZS"^  "  thi  X. 

,  ^  ""1        f'-iniliar  «  ith  it,  Mr.  Chairman.  In  fact,  I 

have  (lied  for  repeal  of  the  law  since  196.5  when  the  racial  imbalance 
law  came  into  oftect  and  this  general  law  of  education  in  the  State  has 
stated  th.at  they  must  not  use  forcible  busing  in  order  to  achieve 
racial  balance. 

That  is  part  of  the  racial  imbalance  law,  but  they  can  change  the 
(liKtrict  boundarv  lines  in  order  to  comply  with  the  law,  which  would 
mean  that  children  have  to  travel  long  distances  to  school  crossine 
very  dangerou.s  street  crossings  in  the  new  plans  that  were  submitted 
by  the  Boston  School  Committee  to  the  board  of  education  in  com- 
pliance with  the  law. 

And  thev  then  offer  busing  for  the  children  to  be  taken  to  these 
( istricts  and  this  is  what  has  cau.sed  in  our.  State  and  particularly  in 
the  city  of  Bo.ston  the  "white  flight."  ^ 

In  the  construction  of  schools,  Mr.  Chairman,  we  have  tried  to  con- 
struct schools,  when  I  was  chairman  of  the  Boston  School  Committee, 
on  peripheral  areas,  but  as  a  school  would  be  built  the  peripheral  area 
would  chance  and  the  school  then  would  be  a  neightwrhood  school 
that,  would  have  an  entirely  black  population  surrounding  the  school 

We  have  done  many  things  in  order  to  implement  the  racial  im- 
ba  ance  law..  At  the  present  time  the  State  of  Massachusetts  is  with- 
holding from  tlie  city  of  Boston  over  $56  million  for  failure  to  come 
up  with  a  plan  to  racially  balance  the  schools. 

80-449— 72— pt.  3  28 
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It  is  an  impoasibility  ^vithin  the  confines  of  the  city  of  Ronton  to 
racially  balance  th-  schools  of  Boston  ^vithout  n  forcible  busincr 
•  pro«rrani. 

Zklkxko.  Mi-s.  Hick^  the  chaii-man  read  the  racial  bahince  hnv 
of  the  Comnion>vealth  of  Massjichiisetts.  In  voiir  statement  vou  point 
.   to  both  court  decisions  and  the  racial  balance  hnv  as  causing  problems 
Mrs.  Hicks.  1  am  not  talkinor  of  court  decisions  in  Massachusetf.s 
but  rather  court  deci-  :ons  of  the  United  States  and  the  i  acial  imbalance 
law  of  the  btate  of  Massachusetts. 

Mr.  Zelkxko.  Ix»t  me  read  an  excerpt  from  the  recent  decision  of 
the  hupnMue  C  ourt  iri  Stcann  v.  Board  of  Edurathn. 
This  IS  Justice  Burger  speaking  for  a  unanimous  Court : 

Tf  we  were  to  read  the  holding  of  the  District  Court  to  require,  as  matter  of 
substantive  constitutional  right,  any  particular  degree  of  racial  balan<»e  or 
niixing,  that  approach  would  be  disapproved  and  we  would  be  obliged  to  reverse* 
J  lie  constitutional  comn)aiid  to  desegregate  schools  does  not  mean  tliat  everv 
sc  u«.l  in  every  community  must  always  reflect  tlie  racial  composition  of  the 
schmil  systems  ns  a  whole. 

Is  your  , complaint  in  fact  directed  more  toward  Hie  Lw  of  the 
(  ommonwealth  of  Massachusetts  rather  than  toward  Supreme  Court 
decisions?  ' 

Mi-s.  IIirKs.  My  argument  is  witli  the  interpretation  of  the  Supreme 
C  ourt.  decisions  by  the  local  courts  such  as  you  have  had  here  in 
MaiTland  and  particularly  of  course  I  have  quarreled  with  the  law  in 
the  htate  of  Massachusetts  stating  that>  it  was  unconstitutional  and 
I  have  appeared  before  the  legislative  bodv  since  1965  for  repeal  of 
that  law  but  the  legislature  has  not  seen  fit  to  repeal  it. 

Air.  Zelenko  Mrs.  Hicks,  the  Supreme  Court  decision  I  read  was 
rendered  m  April  1971. 

Mrs.  Hicks.  I  have  leferred  to  that  decision  also  when  I  have  ap- 
peared before  the  legislature  in  Massachusetts. 

Mr.  Zfxknko.  I  don't  laiow  how  more  clear  the  Supreme  Court 
couhl  express  its  views  than  by  declaring  that  racial  balance  is  not  a 
constitutional  requirement. 

Mrs.  Hicks.  I  certainly  wish  that  you  would  then  try  to  tell  this 
to  the  Ixigislature  m  Massachusetts;  certainly  I  have  tried  for  7 
years  to  tell  them  that  this  law  was  unconstitutional  and  it  should  be 
repealed. 

I  think  that  our  quarrel  here  is  with  the  interpretation  of  the  Su- 
preme Court  law  by  our  district  courts  such  as  in  Maryland  where 
we  are  haymg  the  decisions  and  the  forcible  busing  edict.  Ana  of 
course  we  have  also  been  faced  with  the  idea  of  metropolitanization, 
but  this  IS  another  problem  that  we  are  starting  to  face  in 
Massachusetts.  ^ 

Busing  itself  destro;jrs  the  neighborhood  school  concept  which  is 
more  than  a  mere  tradition.  Neighborhood  schools  are  a  time  honored 
and  meaningful  force  for  community  wellbeing.  Schools  are  an  in- 
tegral pirt.  of  the  community,  a  center  for  cultural  enrichment,  a 
meeting  jjlace  for  parents,  children,  and  teache  an  environment  for 
extracurricular  activities. 

It  IS  unfair  to  parents  who  have  bought  homes  in  a  ffood  school 
neighboniood  to  suddenly  find  that  their  children  are  to  1^  bused  out 
of  that  neighborhood-^often  into  the  worst  areas  of  a  city,  with  the 
highest  rates  of  crime,  ' 
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Suc)\  a  situation  was  cerr  i.iily  never  intended  1)V  the  Bill  of  RiHits 
\\  liat  moral  or  le<ral  justification  could  there  possibly  be  for  forcing 
any  parents  to  send  their  children  into  the  grim  world  of  tlie  dietto« 
Would  not  the  better  answer  be  the  elimination  of  the  Hiett'os.  and 
thenqnalizationof  all ednciitional  facilities? 

We  cannot.  Ignore  the  fact  that  for  tlios-  -'mI  who  are  victims 
of  poverty,  the  sense  of  security  develor  mi  a  community 

with  a  happy  home  situation  is  often  n  ana  school  for  them 

otten  becomes  especially  ]mi)ortant  as  tlie  oiilv  place  to  <rain  an 
awareness  of  their  problems  and  to  develop  the  sliills  needed  ^r  them 
to  better  themselves. 

They  do  not  need  the  traumos  brought  on  bv  busing  to  a  new  dis- 
trict and  being  segregated  in  the  new  area  by  being  singled  out  as 
different  or  inferior  to  their  other  classmates.  \Vhat  a  senseless  indict- 
ment has  been  placed  on  a  single  race— the  implication  that  because 
one  IS  black,  one  «in  learn  only  through  the  process  of  osmosis  sitting 
next  to  a  white  child.  ^ 

What  these  disadvaiitnged  childi-en  really  need  is  a  quality  educa- 
lon  in  their  neighboi-hootl  schools.  IJnsing  would  cost  millions  of  dol- 
lai-s  and  hours  of  time,  and  it  still  will  not  bring  us  our  real  crol— 
good  quality  education. 

,  If  we  am  to  reach  that  r:oal,  why  not  direct  that  money  and  time 
into  comi)ensatory  programs  in  tlie  schools  now  ?  The  schools  need  new 
equipment,  more  teachers,  and  professional  and  paraprofes-^ioiial  per- 
?oiine]  to  offer  guidance  to  disadvantaged  school  children  in  the  form 
ot  practical  instruction  of  how  to  survive  in  today  s  mass  industrial 
society'. 

Ut  us  give  complete  fiindiiiff  to  the  title  I  program  and  leave  edu- 
cation of  children  in  the  hands  of  the  educatoi-i.  Let  us  invite,  self- 
l.clp  to  clean  up  the  inner  city,  so  it  will  be  safe  and  more  inviting. 
l.e;t  us  give  higher  per  pui)il  expenditures  in  city  ghetto  schools,  when) 
children  l>egin  _life  with  so  many  handicaps.  T^t  us  finally  face  the 
l.roblem  realistically,  rather  than  indulging  in  social  experiments  that 
risk  tlio  safety  and  rights  of  our  children.  I.et  us  bring  the  resources 
where  the  children  are. 

Busing  advocates  often  say  that  busing  will  mean  an  easing  of  racial 
tensions  between  the  black  and  white  commimities.  Sadlv.  this  is  not 
so.  The  controversy,  itself,  has  caused  immeasurable  bitterness  and 
strife  already  betwetm  black  and  white— to  say  nothing  of  the  physical 
Mich"^^  occurred  in  such  towns  as  T^mar,  S.C.,  and  Pontiac, 

Again,  advocates  of  busing  inav  quote  statistics  of  how  small-icale 
programs  may  be  effective— but  frequently  those  bused  children  were 
selected  beforehand  as  those  who  showed  the  most  promise  of  success 
and  advancement. 

Forced  massive  busing,  however,  would  oceur  in  the  real  world,  not 
the  world  of  theories^  It  would  hf.ve  to  deal  with  thousands  of  chil- 
dren of  all  levels  of  ability. 

What  disadvantaged  children  really  need  is  to  learn  such  basics  -.is 
reading,  writing,  how  to  find  a  job,  how  to  go  upward  in  the  educa- 
tional proce^.  With  a  better  educational  backgi-ound,  minorities  of  all 
types  can  achieve  a  higher  standard  of  living,  and  thereby  integrate 
.«iociety  as  participating  resident.s— not  as  children  bused  in  and  out  of 
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tho  white  coniniuiiity  for  8  houi-s  of  a  sohool  day — bused  away  from 
deprivation  for  a  fleeiingc  frusti^tin^  jrlance  at'ailluence;  and  busod 
bark  itgain  to  doprivation. 

Parents,  black  and  ^yh^te,  do  not  want  their  children  forcibly  taken 
by  bus  from  their  neighborhood  schools.  They  want  their  cliildivn 
under  their  control. 

School  admin iptrators  do  not  want  the  eliildren  forcibly  taken  by 
bus  from  the  neip:hl)orhood  schools.  They  know  the  cost  of  busing  wi]] 
be  reflected  in  the  school  budget 

Traffic  engineers  do  not  want  the  children  forcibly  taken  by  bus 
from  their  neifijhborhood  school.  Tliey  take  a  dim  view  of  more' vehi- 
cles janmiing  the  highways,  endangering  the  lives  of  the  children  being 
bused. 

Environmentalists  do  not  want  the  children  forcibly  taken  by  bus 
from  the  neighborhood  schools. 

Taxpayers  do  not  want  the  children  forcibly  taken  by  bus  from  the 
neighborhood  school.  They  want  educational  tax  money  spent  on  edu- 
cation, not  transportation. 

School  children  do  not  want  to  be  forcibly  taken  by  bus  from  their 
neighborhood  schools.  They  w^ant  to  go  to  school  with  the  children  with 
whom  they  live  and  play. 

I  believe  in  quality  integi-atcd  education,  but  it  can  never  be 
achieved  by  forced  measures.  I  have  never  supported  inferior  educa- 
tion. Quality  education  is  what  is  at  stake  in  this  controverey.  We  can- 
not let  "antjbusing''  become  a  disguise  for  racial  prciudicc  or  intoler- 
ance; but  neither  can  we  let  the  plans  for  busing  endangtu*  the  rights 
or  safety  of  our  children. 

We  cannot  let  the  concept  of  racial  balance  dominate  tlie  picture  if 
quality  education  is  thereby  sacrificed.  Busing  means  the  end  of  the 
neighl>orhood  school,  and  it  is  this  institution  which  provides  the  best 
hope  of  achieving  quality  education  for  both  black  and  white  chil- 
dren. Don't  use  busing  as  a  smokescreen  to  hide  deficiences  in  an  infe- 
rior school  where  some  children  are  left  behind. 

As  Membei-s  of  Congress,  representing  the  people  of  this  Nation,  we 
must  respect  the  will  of  our  constituents,  and  they  do  not  want  forced 
busing.  According  to  the  latest  Gallup  poll,  three  out  of  four  people 
in  all  areas  of  the  country  were  opposed  to  forcible  busing — that  is, 
76  percent  of  the  ^^merican  public  arc  against  forcible  busing,  and  47 
percent  of  those  people  are  black. 

It  is  imfair  to  say,  therefore,  that  forced  busing  is  opposed  only  by 
whites  who  want  to  prevent  their  children  from  attending  frequently 
poorer,  prt»dominantly  black  schools. 

We  must  turn  our  efforts  away  from  developing  massive  busing 
schemes  and  toward  developing  better  programs  in  the  schools  which 
will  provide  our  children  with  the  tools  for  creating  a  better  society 
for  us  all.  Confront  that  one  directly  and  busing  hecomes  what  it 
should  have  been  ail  along — merely  a  means  of  voluntary 
transportation. 

Thank  you  very  much,  Mr.  Chairman  and  members. 

Chairman  Celler.  Mr.  McCuUoch  ? 

Mr.  McCurxocH.  No.  questions. 

Chairman  Celler.  Mr.  Hutchinson  ? 
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\J y^'^'"^^'^^^^'-  questions.  Rut  I  would  like  to  compliment 
Mi-s.  Ilioks  upon  lier  statement.  I  think  she  has  very  ablv  stated  verv 
poi'suasive  aiguments  on  tlio  side  of  tlie  question  winch  she  presents/ 

Mrs.  liicKs.  Thank  you  vow  much,  ]ilr.  Hutchinson. 

(  hairman  Ckllkr.  Sir.  McCiory  I 

ilr.  McCloky.  Xo  questions,  Air.  Chairman. 

Chairman  Celler.  Mr.  Hun^rate? 

.Air.  HuNGATE.  Thank  you,  Mr.  Chairman. 

I  would  like  to  commend  our  colleague  on  her  statement.  She  is 
well  known  as  havmg  great  experience  hi  the  field  of  education  and  I 
think  sometimes  we  sutfer  from  abundance  of  theory  and  not  enough 
experience.  ^ 

We  appreciate  your  remarks. 

I  have  one  or  two  questions. 

On  page  10  of  your  statement  you  state :  «As  Members  of  Congress, 
repi-esentmg  the  people  of  the  Xation,  we  must  respect  the  will  of  our 
constituents  and  they  do  not  want  forced  busing." 

I  think  it  is  hard  for  anyone  to  disagree  with  that  statement. 

But  m  considering  a  constitutional  riglit  tlie  Judiciary  Committee 
must  proceed  with  ^reat  care. 

If  there  is  a  constitutional  right  to  attend  a  desegregated  school  and 
busing  IS  an  essential  means  of  implementing  that  right  then  isn't  it 
perhaps  beside  the  point  whether  76  percent  of  the  people  acree  with 
busing?  ° 

INIi-s.  Hicks.  Let  s  put  it  in  reverse,  before  you  have  the  right  to  take 
away  that  constitutional  provision,  that  it  would  have  to  be  a  100-per- 
^^  ^i  Representatives  here  in  the  Congress. 

•  HuNGATE.  And  in  the  surveys  the  Oallup  Poll  would  seem  to 
indicate  76  percent  opposed  forcible  busing,  and  47  percent  of  those 
arc  black.  Would  that  mean  that  53  percent  of  blacks  favor  busing 5? 

311-8.  Hicks.  It  would  seem  so  from  the  poll,  or  that  some  of  them 
ai-e  not  committed  as  we  very  often  have  seen  that  very  often  people 
in  a  poll  will  not  commit  themselves  at  all. 

Mr.  HuxGATE.  There  could  be  a  large  percentage  of  no  opinion? 

Mrs.  Hicks.  That  is  riglit.  ^ 

Mr.  HuNOA'rE.  Thank  you. 

Cliairman  Celler.  We  are  grateful  to  you,  Mrs.  Hicks,  for  coming 
and  giving  us  your  views. 

Mrs.  Hicks.  Thank  you  very  much,  Mr.  Chairman, 
r  Celler.  The  next  witness  today  was  to  be  tlie  Honorable 

Joe  J).  Waggonner  of  Louisiana,  but  he  tells  us  that  he  will  not  be 
present. 

^^f^  witness  will  be  the  distinguished  representative  from 
California,  the  Honomble  James  C.  Corman. 

Wo  welcome  you,  Mr.  Corman  and  we  are  glad  to  hear  vour  testi- 
mony. ® 

Mr.  McCuLLocn.  Mr.  Cliairman  could  I  make  one  brief  comment. 

1  am  very  pleased  too  that  Jim  Corman  is  a  witness  today.  He  has 
made  many  important  contributions  to  the  improvement  o^  ffovern- 
mer*  m  America.  ^ 
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STATEMENT  OF  HON.;  JAMES  C.  COEMAN,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  CoRMAx.  Thank  voiusir. 

Mr.  IlrxGATK.  Mr.  Chairman,  I  thinl:  he  has  made  only  one  niistalco 
in  judpnent  and  that  was  leaving  this  committee. 

Mr.  CoKMAX.  I  would  say  Mr.  Hunjrate  that  I  concede  that  error, 
1  have  had  to  live  with  it  for  3  yeare  now  and  it  has  been  pf^jnful. 

I  Jiave  a  mther  lengthy  statement,  Mr.  Chairman.  I  would  prefer  to 
summarize  it  and  just  have  it  submitted  for  the  record  if  I  niio-ht  do 
that.  *^ 

Chairman  Ckller.  Yes ;  we  will  accept  your  statement  for  the  record. 
(The  statement  referred  to  follows :) 

Statement  by  Hox.  James  C.  Corman,  a  U.S.  Representative  in  Congress  From 
THE  State  of  California 

Mr.  Chairman  and  ^lembers  of  this  Committee,  I  nm  nlwnvs  pleased  and  n  little 
nostalgic  when  I  retnrn  to  this  great  Committee.  The  most  iisefnl  and  sntisfvin;? 
years  of  my  public  life  were  siwnt  in  this  C<mnnittee  during  the  middle  sixties 
When  we  were  "hammering  out"  civil  rights  legislation,  which  suhstaiitlallv 
changed  this  nation  for  the  better. 

^t^JTI"^      ^^'^  ^^^'^  ^^'^  Chairman  Celler  and  Congressman 

Mc(  ulloch.  my  deep  respect  and  affection.  Whatever  eontribntion  toward  true 
equality  for  all  Americans  was  made  by  the  legislative  branch  of  the  govern- 
ment during  the  1950*s  and  GO's  was  accomplished  in  large  part  by  the  efforts  of 
these  wise,  gentle,  and  compassionate  men. 

Mr.  Chairman,  appalled  by  the  events  which  bring  me  before  vour  Conunlttee 
today,  I  urge  opposition  to  a  proposal  by  the  President  of  the  United  States  con- 
cerning civil  rights.  It  was  not  long  ago,  in  the  exciting  days  of  the  middle  sixties. 
When  I  resident  Johnson  and  his  Administration  worked  closelv  with  this  Coni^ 
mittee  and  the  Congress  to  remove  the  terrible  vestiges  of  slavery  which  had  so 
plagued  this  country  throughout  its  history. 

Yet,  like  visions  of  the  past  returning*  to  haunt  us.  President  Nixon  and  his 
Administration  have  sought  to  undermine  and  impede  the  progress  made  in  the 
earlier  years  of  the  decade.  Even  when  I  was  most  pessimistic  about  President 
>.ixons  actions  in  1970  and  1971,  when  his  Administration  began  to  dismantle 
the  Federal  apparatus  so  painstakingly  constructed  to  begin  to  solve  the  problems 
of  racml  separatimi  in  the  public  schools,  it  was  beyond  my  Imagination  that  a 
I  resident  would  urge  the  Congress  to  exercise  its  awesome  power  to  destrov  the 
Constitutiona!  rights  of  children  who  happened  to  be  black. 

One  might  reasmmbly  oI)serve  that  much  has  been  done  over  the  past  two 
decades  to  expand  what  we  think  of  as  civil  rights  for  all  Americans,  .lust  a  short 
time  ago  in  some  parts  of  the  country,  black  Americans  were  required  to  shullle 
around  to  the  kitchen  door  to  buy  a  meal  at  a  restaurant.  Thev  were  required  to 
nnd  "colored  drinking  fountains  before  they  could  quench  their  thirst.  To  exer- 
cise the  right  to  vote  in  Iwal  or  State  elections  was  to  risk  one  s  verv  life  IIow 
far  we  have  come  and  how  proud  this  Committee  and  the  Cmigress  can  be  of  our 
progress  are  a  matter  of  record.  Yet,  Mr.  Chnirniau,  America  is  still  a  dual  so- 
ciety. People  still  suffer  discrimination  because  of  their  color.  Larce  niunbers  of 
children  are  still  segregated  in  school.  This  is  so.  even  though  the  Constitutional 
right  of  every  Anmrican  to  equality  has  been  reaffirmed  and  reinforced  hv  Federal 
civil  rights  statutes  since  19G4. 

:sir.  Clijiirman.  racism  in  this  luition  is  not  onsed  on  logic,  nor  is  it  n  matter 
of  malice.  It  is  n  matter  of  tradition  and  perliaiw  worse--of  habit.  It  is  a  habit 
rooted  ill  the  greatest  tragedy  of  this  nation—the  tragedy  that  we  pennitted 
human  shivery  for  the  first  7(>  years  of  America's  existence  and  for  the  next  S') 
.M-ai-s  tolerated  a  dual  .society  enforced  by  the  exercise  of  judicial  and  rmlice 
power  by  those  State  and  Im-al  officials  who  willed  it.  Only  a  short  time  ago 
111  some  pnrts  of  this  country,  what  appeared  to  tho  outsider  to  he  iln*  criielest 
kind  (»f  racial  dis<Tiininatinn  was  considered  normal  hv  a  scK-ietv  which  was 
accustcuned  to  tlmt  way  of  life— a  society  that  made  a  habit  of  living  with  dis- 
crimination.  lJut,  :sir.  Chairman,  racism  is  a  habit  that  must  1k»  given  up 
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In  no  MU'ji  of  iHtivity  luis  the  Ulat;uit  exercise  of  the  habit  of  r:i<isui  Ix-en 
inoiv  aw>arent  than  in  tlie  ami  of  sehool  segrejcati  ..i.  Th(»nias  Jefl'ersou,  in 
Ills  wiMloiii,  e>tahlishetl  in  his  Muti\e  A'irt'iniJi  the  lirst  public  school  s\sleui  in 
the  yoiiiij;  nation— a  s.\sieni  intended  to  reach  aU  children.  Kaeli  L-iUi'te  iis  it 
bivniiie  \>im  of  the  UeiMiblic,  followed  tlic  sjime  course,  recoi^'niziiiL'  that  ediica- 
turn  was-  the  strongest  iiillar  of  a  free  soinety— that  it  was  essential  to  the 
liitiire  of  such  a  society.  Uiifortinmtely,  the  yonn«  nation  indulged  itself  in 
.slavery  as  a  way  of  life,  and  black  children  wero  not  coiint*Hl  in  the  Jeffer- 
sonian  principle  of  *Vdiication  for  all  children."  When  freedom  (^jnie  to  the 
slaves,  the  Jeftersonian  principle  became  the  victim  of  the  ^  separate  but  equal 
doctrine.  Tims  was  the  i^riiieiple  abused  when  it  should  have  iRMome  a  reality 
for  all  children."  Now,  107  years  later,  the  prineiple  is  still  abuse<L  and  if 
continiied  will  iindernnne  and  eventually  de.stroy  this  society  as  we  know  it 

A  child,  at  kindergarten  age,  leaves  honie  for  several  hours  a  week  to  go  into 
a  new  environment— the  school  house.  This  exijcrience  norniallv  lasts  for  13 
years—the  most  formative  years  of  a  person  s  development  If  State  and  local 
Mimol  districts  which  control  public  schools  insist  that  this  exi»erience  should 
M'  in  a  nicia  ly  segregated  environment,  then  the  child  is  conditioned,  and  may 
iH^  (ondemnetl  for  life,  to  believe  fn  ii  racially  segregated  societv 

Sepanition  of  children  in  school  is  not  one  by  ninlicioiis  intent.  It  is  the  con- 
sequence of  ali)io.st  two  centuries  of  ignoniiice,  myth,  and  prejudice  In  testi- 
mony before  the  National  Advisory  Commission  on  Civil  Disorders  in  19C8, 
i)r.  Dan  A\.  Dodsoii.  Director  for  Hnnian  Uelations  and  Coinniiinitv  Studies  of 
<n\Tif./'X-n  J"/V^'^^'  understanding  statwl:;  "The  problems  of  tins 

souet>  will  not  1m«  solvea  unless  and  until  our  children  are  brought  into  a  com- 
mon encoiinter  and  encouraged  to  forge  a  new  and  more  viable  design  of  life" 
and  now  ^       reason,  segregated  public  education  must  end,  absolutely 

low'tf.w  p'^"'^'^^  ^l^^^ia^     achieve  this  goal,  has  declined  to  a  di.smal 

Pm  sinct«  am.  Permit  nie  to  make  some  observations  about  President  Xixon's 
coumbntions.  ^i^'rin,  .^i.vi/ii5> 

On  xMarch  IT,  on  nationwide  television,  the  President  proposed  a  strategv 
translated  by  request  into  the  moratorium  bill  now  before  von.  that  would  have 
the  fiTect  of  restricting  the  right  of  minority  children  to  attend  desegregated 
^;t^Jn^Tfh^^^^^^  the  foreseeable  fiittire.  I  cannot  emphasize  enough  Hiat  en- 
uctment  of  this  legislation  would  be  a  severe  blow  to  the  progress  alreadv  made 
in  school  desegregation  and  would  certainly  be  a  deterrent  to  anv  .school  dis- 
trict s  attempt  to  estrJ)lish  an  integrated  system.  It  would  most  assuredlv  retain 
the  existing  inequality  of  educational  opportunity  for  niinoiitv  children 

The  President's  promise,  reiterated  again  in  his  March  17  television  appear- 
ance, that  ever>-  American  child  should  have  eqt::u  education'  opportunity  is 
finii  >  rooted  in  the  spurious  doctrine  of  "separate  but  equal."  To  take  iis  back 
iZ^^^ii^  vs  Ferf^M^OM  »s  not  the  quality  of  leadership  that  America  needs  today 
as  it  attempts  to  solve  tue  problems  of  education  for  all  Americans 

The  curious  leadership  that  has  come  from  the  White  House  since  lOfiO  is 
staggering  in  its  ambivalence.  In  31)68.  President-elect  \ixon.  appareiitiv  floim- 
dering  for  a  campaign  standard,  found  one  in  IX^^hler.  Ohio,  a  white  school 
eliilds  placarrl.  ^'Krin-  I's  Together."  Early  in  the  Administration  s  vacillation 
on  civil  rights,  lus  Attorney  General  stated :  "Watch  what  we  do.  not  what 
we  say  (in  itself  a  curious  statement).  We  cannot  give  the  President  or  his 
Administration  high  marks  either  for  what  they  have  done  or  for  what  tliev 
have  sa  d.  Obviously,  black  .school  children  are  not  part  of  the  President's 
stated  'bnng  lis  together  '  doctrine.  We  can  hardly  congratulate  him  on  what 
he  hns  done— the  proposed  busing  moratorium. 

Experts  in  the  field  have  done  a  far  better  jol)  than  could  I  in  pointing  mit 
the  constitutional  invalidity  of  the  moratorium  proimsal.  I  would  onlv  add  th-it 
just  as  it  IS  unconstitutional  as  a  matter  of  law.  it  is  cowardiv  as  a  matter  of 
politics  and  absurd  as  a  matter  of  public  policy.  It  Is  an  effort  to  handcuff 
school  boanls  State  .school  authorities  and  the  jndieiarj-  in  their  efforts  to  pro- 
tect the  constitutional  rights  of  children  and  to  rid  this  nation  of  the  destructive 
habit  of  segregated  schooling. 

biiriar^^        Committee  to  give  this  proposal  itr.  jast  reward— a  quick,  quiet 

Now.  Mr.  Chaiman  I  would  like  to  turn  to  H.Il.  14461,  the  bill  introduced  bv 
Alt.  \\  aggonner  of  Louisiana. 
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Mr.  Waggonner  in  developing  his  definition  of  a  unitary  school  system  for 
l)uri»o.^e>;  of  his  bill  has  borrowed  language  from  a  recent  decision  of  the  Supreme 
Court.  He  has  taken  it  out  of  context,  however,  and  would  now  use  it  in  a 
imited.  narrow  way  the  Court  clearly  did  not  intend.  Before  analyzing  our  col- 
league s  bill  further,  however,  I  should  like  to  comment  briefly  on  the  ••findings** 
contiiined  in  the  resolution  he  asked  the  Democratic  Caucus  to  consider  last 
week. 

The  resolution  would  liave  put  the  Caucus  on  record  endorsing  four  negative 
findings  about  "busing  of  .students  to  overcome  racial  imbalance'*— to  quote  the 
words  of  the  resolution.  The  findings,  in  my  Judgment,  were  questionable  state- 
ments of  fact  and  would  have  placed  the  Caucus  in  the  position  of  adding  further 
confusion  to  an  already  confused  situation.  We  would  have  added  tlie  voice  of 
the  majority  party  in  the  House  of  Representatives  to  the  chorus  of  misinforma- 
tion directed  at  the  American  people  during  this  election  year  on  the  subject  of 
busing  and  desegregation.  Fortunately  for  the  Democratic  Party  and  the  nation, 
the  proiM)Siil  was  soundly  defeated  in  the  Caucus. 

Mr.  Chairman,  I  am  confident  that  Mr.  Waggonner  is  well  aw*are  that  the 
courts  of  our  nation  and  the  Federal  government  in  administering  Title  V  of  the 
Civil  Rights  Act  of  have  not  been  ordering  the  "busing  of  students  to  over- 
come racial  imbalance."  What  the  courts  and  the  Federal  government  have  in 
fact  done  is  to  r^iuire  the  elimination  of  segregation  where  it  has  been  found. 
Sometimes  this  has  required  busing— sometimes  lesrf  busing  tlian  was  previously 
the  case  in  order  to  maintain  segregation.  Where  the  courts  have  found  oflicial 
action  involve<l  in  the  development  of  segregation,  they  Imve  ordered  it  elimi- 
nated. It  is  my  hope  that  the  Congress  would  not  take  any  action  now  which 
would  impede  the  courts  and  the  Federal  government  from  their  obligation  to  see 
that  unconstitutional  segregation  and  discrimination  are  eliminated. 

In  the  United  States  today,  18,975,939  public  school  pupils— 43.5  percent  of  the 
total— ride  250,000  school  buses  (public  transit  is  excluded),  2.2  billion  miles 
each  day.  Only  3  percent,  or  570,000  of  the  transiwrted  pul»lic  school  pupils,  ride 
bus(»s  j:s  a  result  of  school  desegregation  ^!ans.  And  more  than  95  percent  of 
those  5T0.000  students  are  riding  buses  to  meet  the  constitutionally  mandated  re- 
quirenunts  breaking  down  dual  school  .stnictur^s  and  discriminatorily  segregated 
.schools.  In  only  a  handful  of  districts— Berkeley,  California,  and  Evanston. 
Illinois,  to  name  two— have  elected  school  oflftcials  acknowledged  tlie  educatl(mal 
inequality  and  destructi^m  brought  about  by  racially  segregated  schools  of  what- 
ever 0T\f.^nt  and  initiated  a  racial  balance  assignment  plan  to  correct  these  evils. 
These  ac  ions  w'ere  taken  vohmtarily. 

Mr.  Wnggonuer*s  first  "finding**  is  that  busing  of  students,  **has  not  promoted 
the  health,  welfare  and  safety  of  our  school  age  children.**  I  really  do  not  know 
whether  busing  has  promoted  the  health,  welfare,  and  safety  of  children,  but  it  is 
certiiinly  clear  that  it  has  not  harmed  them.  I  should  like  to  call  your  attention 
to  a  conclusion  of  Robert  Coles,  a  psychiatrist  at  the  Harvard  University  Health 
Sen  ice,  who  has  devoted  considerable  research  to  this  subject  and  has  ridden 
with  chi'dreu  on  school  buses  as  they  went  from  their  homes  to  newly  Integrated 
schools : 

"I  never  saw  children  get  .Mck  because  they  were  being  bused;  I  never  saw 
children  become  emotionally  disturbe<l  because  they  were  bused;  I  never  saw 
chil(lren*s  work  suffer  because  th(»y  were  bused.  Physically,  psychologically,  edu- 
cationally, the  exi)erience  was.  In  fact,  neutral**.* 

Furthermore  data  on  student  accident  rates  from  the  National  Safety  Council 
f*how  that  it  is  safer  to  ride  a  bus  to  school  than  to  walk,  Based  on  reports  of 
more  than  35.000  school  Jurisdiction  accidents  for  the  1968-60  school  year,  the 
National  Safety  Council  found  that  the  accident  rates  for  both  l>ovs  a  nd  girls 
riding  a  bts  were  .03  per  100,000  student  days  compared  with  .09  for  boys  when 
walking  and  .07  for  girls  when  walking. 

Mr.  Wag  'onner*s  second  finding— that  busing  "has  not  provided  for  the  achiev- 
ing of  equal  educational  opportunities  for  all  students**— is  not  true.  As  Robert 
Coles  conchuled.  busing  is  neutral ;  it  is  a  tool  in  implementing  almost  any  method 
of  student  assignment  whether  desegregation  is  involved  or  not.  In  his  resolution. 
I  presume  our  colleague  is  referring  to  busing  to  carry  out  desegregation  (rather 
than  his  term,  racial  balance).  But  in  fact  such  busing  has  contributed  to  letter 
educational  opportunities. 


» ^TiTsnmlvps  on  Busing.*'  Inequnliiv  in  Educatiotit  Center  for  Low  nnd  Kdnentlon, 
ILarrnnl  I  ftivrrKlty.  p.  25. 


Ill  the  1054  Brotvh  decision,  the  Supreme  Court  said:  ''Dws  scffrocation  nf 
r  11  dren  iu  pub  he  .;hoob  solely  on  the  basi.s  of  raceTeven  Zugffi^p  ^^^^ 
faculties  and  other  -tangible"  factors  may  be  equal,  deprive  the  chi  Ire^  "o^^ 
imnority  group  of  e(iual  educational  opportunities"/\Ve  believe  it  dovf  \Ve 
conclude  that  in  tl  e  field  of  public  education  the  doctrine  of  'seiwrate  but  euual' 
^'"^n"""  ^^^S":-  educational  facilities  are  inherently  uUual " 

llie«e  liiidings  wc-e  reaffirmed  by  the  Coleman  Rei)ort  authorized  by  the  Civil 
Rights  Act  of  lim.  While  admittedly  there  is  some  confuX  aTd  coiftm^^^^ 
evidence  about  the  performance  of  minority  students  in  integratKho^lJ 
It  is  clear  that  minority  students  do  no  worse,  and  white  students  pLm^^ 
less  rapidly  in  integrated  than  segregated  schools.  What  the  confusing  te"t 
results  show  is  that  integration  alone  may  not  repair  and  emse  the  damaV^^^ 
generations  of  school  segregation  for  minority  children.  It  does,  however  create 
conditions  for  improvement  of  educational  opportunities  for  voung  peonle 

W  th  respect  to  Mr.  Waggonner's  third  finding,  I  presume  again  that  he  means 
"busing  for  desegregation"  when  he  says  -busing  of  students  to  o^"liome  S 
imbalances  IS  not  in  the  best  interests  of  providing  quality  education  for  al 
students."  I  can  only  say  that  "quality  education  for  all  students''-if  it  meai^^^ 
anything— must  mean  equal  access  to  superior  teachers,  the  best  facilities  the 
most  innovative  curriculunis,  and  the  most  comprehensive  educational  exi)erience 
possible.  It  has  been  demonstrated  that  the  traditional  dual  school  or^nization 
in  the  rural  South  even  under  free  choice,  prohibited  such  equal  acct»ss  And 
t(Klay,  in  urban  aretts  both  north  and  south  equal  access  is  still  denied.  In  addi- 
t  on,  the  concept  of  -quality  education  for  all  students  '  means  to  me.  if  not  Mr 
Waggonner,  the  bringing  together  of  children  from  different  racial  and  economic 
l»ackgrounds  to  prepare  them  for  living  together  as  adults  in  a  i>lur«listic  society 
on  the  basis  of  mutual  respect  and  understanding. 

Mr.  Waggonners  last  statement  that  "busing  of  students  to  overcome  racial 
imbalances  id  in  direct  contravention  of  the  laws  of  the  laml"  is  simplv  a  mis- 
statement of  fact.  As  I  pointed  out  earlier,  no  court,  north  or  south,  has* ordered 
racial  balance  per  se,  only  the  desegregation  of  illegally  segie^^ated  schooLs  In 
those  few  places— and  I  personally  wish  there  were  more— where  there  is 
busing  to  overcome  racial  imbalance,  it  has  been  undertaken  voluutarilv  The 
Supreme  Court  in  the  1968  Orecn  case  formulated  the  ultimate  constitntional 
objective:  "A  unitary,  nonracial  system  of  public  education,  a  system  without 
a  white  school  and  a  'Negro'  school,  but  just  schools."  {Grctn  v.  County  School 
Board  of  New  Kent  County,  m  U.S.  436,  442.)  ^^^niy  ,^tnom 

From  his  list  of  findings,  Mr  Waggonner,  moves  on  to  his  definition  of  unitary 
school  system  from  H.R.  14461:  "A  unitary  school  system  is  one  within  which 
no  person  is  to  be  effectively  excluded  from  any  school  because  of  race,  color 
or  national  origin,,  and  this  shall  be  so,  whether  or  not  such  school  sy.steni  was 
in  the  past  segregated  dc  jure  or  de  facto," 

Under  the  guise  of  enforcing  the  14th  Amendment  right  to  desejrre^^ted 
education  n.R.  14401  instead  attempts  an  end  run  around  the  dtniision  of  the 
Supreme  Court  in  Sieann  v.  Charlotte-Mecklenburg  Board  of  Education  40*> 
li^nJil  ^•i^?^^"  borro^vs  a  phrase,  "uithin  which  no  pcnson  is  to  he 
effecti\ely  excluded  from  any  school  because  of  race  or  color"  from  the 
PrTia  Jnf  ^  Alexander  v.  Holmes  County  Board  of  Ednei 

Uon,  305  U.S.  19.  The  context  of  this  phrase  in  Alcramler  makes  it  clear  that  it 
was  used  to  describe  only  owe  aspect  of  a  unitary  school  svstem 

The  iiaragraph  from  which  the  phrase  was  borrowed  reads:  The  Court  of 
Appeals  order  of  August  28,  1969.  is  vacated,  and  the  case  is  remanded  to  that 
court  to  issue  its  decree  and  order,  effective  immediately,  declaring  that  each  of 
the  school  districts  here  involve<l  may  no  longer  operate  a  dual  scho;/."Xm 
l)ased  on  race  or  color,  and  directing  that  they  begin  immediately  to  operate 
as  unitary  schwl  systems  within  which  no  person  is  to  be  effectively  excluded 
from  any  school  because  of  race  or  color."  (396  U.S.  at  20)  exciuueu 
H.R.  14401  attempts  to  make  this  the  sole  definition  of  a  unitarv  school  svsti  m 
To  appreciate  the  level  of  nonsense  to  which  the  Congress  is  asked  to  subscribe* 
it  is  only  necessary  to  list  some  of  the  features  a  school  systehi  would  iwsse.ss  and 
still  he  a  "unitary  scli/)ol  system"  under  H.R.  14461 :  i     ^  ^  unu 

It  could  have  a  freedom-of-choice  plan  which  resulted  in  everv  black  student 
K^fc':iS%r^t;^'XT      '"''^  ^'''^ooi  uoara 

and  white  students  could  attend  the  same  school,  hut  be  assigned 

h?ni2  f  iLl^^l^^^^^     '^^'''T^:  all-white  fourth  grade  class  and  an  all- 

black  fourth  grade  class  in  the  same  school ; 


1718 

on'^''iTf-'"l''',''L''?'"'''''^°  segresntion  of  toi.cliers.  (Held  illepnl  hv  Orern 

ami))]  ^"'""■""'">"'  ^"^""f  ^o"^"  of  /;rf(/ca^o",  305  cl  220 

.mfr;i:;v:;;r(HSS,T^^^^     ^^^"^'""^  ^^■••"^  ^--"^  ^'"''-^^ 

1.,,?'"'^^  and  wliite  children  could  be  fo«>ed  to  ride  completely  segreeated  sPho«l 

RioPt        V-V"  '''^'•<«"-  (Held  illegal  by  Grce«)V 

i..^  ?w  n,^'"''^"  "  ''.^  '■'■<""        of  the  school  library  from  nieraber<il.in 

illeS  S  a^cn)         '         ''""'''^'"""e  in  field  trips,  and  on  anron'  (Held 

...^^A  Tm'*^'  '"^^'■"^  discriminating  against  black  children  in  all  of  these  wav« 
System."         "''''''^"^  ^'^Sgonner's  definition  of  a  "unitary  sc3 

A  second  result  of  H.R.  14461  would  be  to  eliminate  the  nossibilitv'nf  nnr 
trd  stlnJiirit't^i?;  State-imposed  segregation.  It  does 'thrby  iS'g  Z 
vi.Hn!  Vw     "^P'^^"  segregation  and  de  jure  segregation  and  nro- 

^  idins  that  no  student  in  either  of  those  situations  shall  be  assie;i^  tn  ni^ 
^'Hrj  /J^^,'"k"  ''I""?  ^"^^  <"  her  race,  fhis  ignoZ  the  fa^t?hft  stat^ 
WHck  Cdren^vow  fhl^^'  '""^'^  segregatid  school  aLiUment«  o^ 

ass  CTmen?<f  WB  T^ii  ^""X  "  '=<'"s"t"t'onnl  duty  to  undo  those  forced 
segSS  Congress  to  simply  ignore  a  century  of  forced 

t^rJLtl  nt'^t^Z"^!'*''^:^  ^"'"^  ''•^  distinction  has  not  been  in  the  educational  in- 
"/ -^"""K  Americans  Racial  isolation  is  unhealthy  for  children  regardle^^ 

^Lri  "^,fa'C%"^f"  ir^.r/.?""''"  '1'?''^  eliminating  sepfratKf  the 
Tho  ?\ZLrt^J^L^  life,  including  most  importantly  education. 
Tlip  (listmoMon  between  tie  jure  and  dc  facto  segregation  is  blurrine  now  Hp 
raus-e  the  distinction,  in  many  ca^es.  has  be^n  non-existent  in  fart  SiX  the' 
damage  done  to  the  child  by  racial  isolation  is  Just  as  ereat  no  mnftrr  h«™  1^1 
Z'tTJ'^T       ;|^^el^d.-  Vs  the  courts  and  thrPodef^  Jo^er^  ex^^^^^^ 

have  d7soove'?^''th^t"Ifflcr«'',  [^f'^''^  segregation  in  edncatio^^Th^; 

na\e  ni.spoverwi  that  official  action  or  acquiescence  often  has  been  involved  And 

l™rH„*'?''''Tr ^'•^  have  underscored  the  fact  tC  ,cho„1 

sogreCTtion  is  not  after  all  just  a  Southern  phenomenon;  it  is.  as  Znv  ciTl 

attenH^r'""  "  """onal  problem  urging  "nftiona! 

rf/y^^rn"!™"*  ^"m"^  findings  of  the  courts  that  much  of  the  previouslv-a^umed 
wn,nd  nw^'?  'r^','"  """'"-^  "^J'""'  «ejfregation,  air.  Waggonner  in  hi 
TeS^oVa^a'^cKtlracM^       ^'^^  '"^  f 

sturfa^lnrj^^aTtr-^'ce^^^^^^^^ 

=!.-„rn?rdis=i?""'^ 

,n' f"*^"  'T''"^  '^"h       history  of  dLscrimination,  it  might  weu  be 

nnf,nT  n      "■T'''M?"r'l'  ^"  "'"'^^  ^hoir  homes.  But  all  things  are  not 

S^Vn/'CgaX.'"  "^^"'""^^'^  '^"""^""''^  maintaiLrro  en- 
"The  olijective  is  to  dismantle  the  dual  school  sytem.  'Haciallv  neutral'  asxicn- 
mont  plans  propo.«ed  i.y  school  authorities  to  a  district  court  mav  "  e  inadeouate" 
'J^tf^T. f.""  ?"""f"''<=f  th'^  continuing  efTects  of  past  school  ."4rega?io^ 
lTn«  of  {'  """"'"nfT  K^o"""  s'-hool  sites  or  distortion  of  ^cZo\  "Z 
l^ifh  lm„  "''''"'r  T'"^"'"  nrtificial  racial  separation.  When  school 
In  ltInZ  /:r'"^'!  '""5*        "  K"'"''  nffirmaVive  action 

!C^mrto"JyTs^nL"iN'^"'^ ^"  -'"-^  '""-^ 

'1  '""''"■'•^  iiiiconstitutional.  But  it  cannot  be  disregarded  on  the 
JndTl  r         "'r.^  unconstitutional.  Congr^s  can  pass  i? 

and  let  the  courts  strike  it  down.  Such  an  idea  takes  no  account  of  the  lengths 
to  which  segregationist  school  boards  will  go  to  delay  desegregation  even  if 
fn/JZfJ^J"  ".'1*^"^,"  I'"*"'"'-  S'-hool  boards  will  litigate  about  HR  144fll 
i7JZ  Jtl"V^'' ^."^"^  "  """^  "hut.  Meanwhile,  thov  wH  use  the 

In  /lyrMxrfpr  the  Supreme  Court  disavowed  the  phrase  "all  deliberate  sneed" 
because  it  had  proved  too  handy  a  device  for  school  boards  fighting  to  dMayTnte- 
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win  lot  ^"""^f  "sed  it  to  confuse  the  issues  an 

Je&- 

I'iisic  and  fundamental  question  of  whether  out  nation  i«      nLn„.,  f 
to  meet  its  commitment  to  see  that  erery  Xld  In  AmpHnn  u  ""^ 
.n.I.ortunit.v  to  a  quality  education' In  Tlarg^r'sen^,  the  S^v  we  deal':!-Uh 
these  ssues  will  tell  more  than  words  about  our  com^itmeytoTL  obLt  v^ 
of  an  iiiteKrated  society  based  upon  equal  justice  forTlI  objet•ti^e. 
nl.lv'on^'thi*' m!"";  ^'"»""'»''"'    this  Committee  and  tlie  Consress  acts  favor- 

AdMsor>-  Commission  on  Civil  Disorders    of  wu\nh   f  isaiionai 

the  progress  of  this  perilous  course       "  '  '  ^ve  can  stem 

wi5''">^u"'-^^:-^'^''  '."^  '""'^'^  "  ^"'^f  comment  on  Congresswoman 
Hicks'  observations  about  tlic  constitutionality  of  the  MaiachuSs 
raoia  balance  law,  because  California  has  a  siniilar  one  STth"  I  os 
AnpplPs  City  Board  of  Education  continues  to  ijniore   I  wjfd 

'^,to  ;t  'fi      ^1"''  ^''^  Constitution,  aSo^to  in  e 

ffi!  e  Its  schools  however  it  decides  best  to  do  that.  And  it  nSt 

r  .A" '^T'"'  f''^  •>"^''-/"»^if"tionnl  requirements  as  spelled  l.t 
in  the  I  X  Supreme  Court  cases.  »f»^»«:u  out 

I  would  not  think  that  those  constitutional  interpretations  at  the 
F  deral  level  constitute  the  ceilinjr  to  which  the  State  ?an  be  inteia  ed 
b^  t  merely  the  floor  vjuch  it  „„,st  be.  It  is  regrettable  that  somflS 

Sririrsoion^:''"^"     "-^-^  ^ 

^Ir'^'""^"  "  i*"*'  they  would  do  if  the  students  over  whom  they  have 
some  dcKroe  of  supervision  wore  :is  prone  to  disobey  the  law. 

bringing  into  reality  the  promise  of  equality  made  by  the  Founding 
Jathei-s  when  thev  drafted  the  Bill  o^  Rights  We  kLwirw^s  f"? 

l^/nirf    "S""'  ^"T  '  ""^  ''"d  human  slaverv  and 

«e  counted  sonic  humfln  beings  as  three-fifths  instead  of  whole' 

„J,  i.    !    ^'T    f'^r."'""'^  '"'^         fl^e  foundation  for  this  Nation 
moving  toward  a  realization  of  freedom  and  equality. 

dcst?rerthif  P^'"^"'-  ^h-i«"«ly      ^ivil  ^ar  almost, 

i(t.tio>ed  this  country  hut  wo  survived  it.  We  found  we  could  Hvo 
better  without  slavery  than  with  it.  The  giTat  t?Sdv  of  tlie  ,,Jst 

created  two  Americas.  •  "^"'"O 

But  during  nil  of  that  time,  between  180",  and  1954,  we  saw  i 
ilvnAwa]  breakdown  of  that  dual  society.  'wc  saw  a 

Again  It  was  slow  and  painful.  The  coui-se  we  have  come— from 
s'egn.gnted  trains  and  buses  an<l  Ivnch  mobs  to  Federal  LTs  op,>iS 
such  ac  lons-was  a  great  breakthrough.  opi>osing 
Another  givat  breakthiough  occurred  in  1054  when  the  ITS  Su- 
premo Court  eliminated  the  legal  foundation  for  that  dual  sSiety. 
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Tlic  Court  sau  wo  could  no  lonjrcr  use  tlio  powr  of  tlie  Govoniincnt 
to  unloose  on  the  Amorican  pooplo  two  separate  societies 

W  hen   lie  C  onirress  a(ldross(>d  itself  to  a  variety  of  vestijres  of 

tiie  lJO-1  Cn  il  R  jriits  Act.  A^  c  cliaiiired  the  habits  and  the  livin'r 
patterns  of  people  m  some  parts  of  this  country  " 
The  \oting  Kights  Act.  which  ^vns  passbd  initially  in  IOC")  and 

people  who  lived  in  liat  part  of  tJie  country  which  lad  pivserv  (I 
more  strictly  that  dual  society.  But  the  dual  s(icicty  is  nof  lim  t\S  iust 
to  some  parts  ot  the  country.  It  exists  all  over  '  ^ 
H.n  P  '".vself.  M-ho  had  the  privilege  of  serving  on 

the  Prpsident  s  Advisory  Commission  of  Civil  Diiordere  saw  the 
resiilt^of  that  dual  society  throughont  the  land  in  sucSes  a'sSrJ  L 
Angeles,  Chicago,  and  Xew  York.  aM/t-tioir, 

fact  that  the  child  s  fii-st  exiXM-ience  out  of  the  home  is  in  a  ^-r(.c;„tpd 
society.  This  is  true  alinast  throughout  the  country.  It  is  c.^itainly 
true  in  my  own  district.  I  represent  a  suburb  of       Angele/S  S 
we  have  segregated  .schools  in  violation  of  the  Stat<.,  law 
AV  e  liave  commilsory  school: njr  in  this  coiiiitry.  Children" are  forced 

^h^Wlw''^.'-  V'"^  ^""''-'^  ^"  "  P'^rticular  s  1  ^o^  soin? 
school  districts,  there  is  some  modest  freedom  of  choice  but  very  litt  e 

r   •  ;  ^  ^'7^T  ^^  '""f        "  g<H'S  to  Jl  00 

or  not.  That  is  where  the  force  is.  '■'"^•i^x 
fi,„T"T'  «  s""Pfy  are  we  goiiijr  to  force  them  into  durin- 

their  formative  years  from  age  5  to  age  18?  Unless  we  exrtose    i  n 
to  an  integrated  society  at  that  point  \u  their  life,  particuhiH;  at 
o^aiid  then  continue  through  that  experience,  we  arJ  preseiS  fdual 

Sv  i?se^!:/M^'"""''n  "''"^V""   '''"'^  ^'•'^      «f « 2 

#  If  *°  ''T  '"^'''^  flt^nionstrated  so  many  times  that 
7  .1  force  them  into  that  segregated  mold  for  the  fi.-st  1»  o  S 
> ears  of  their  pub  ic  experience  and  then  throw  them  togetiin-  with 
any  degree  of  understanding  and  brotherhood.  ^ 

Wn  ?Ti:  7  "rfn'  ^?  ^5,""  .'''^"^  <lisinantling  the  dual  school  system 
We  talked  a  little  about  busing  and  its  role  Tn  desegregation 

Incidentally  we  al  know  from  our  friends  on  Madison  \venuc 
that  good  words  and  bad  words  may  mean  the  same  thin"  I  like  to 
r  'c  i?  'if  "'IJ"^*'^^.'  ?-l'>«:'>-  I  think,  means  the  sainc  Hiin^  as 

cnS;^""'*       f''^*l"C«t'on-  We  are  either  going  to  have  se-re-rated 

Tnd  hLT^v V  7  I>«vc"i«teg,utecT^oc:i  tiS 

and  schools.  We  can  t  desegregate  without  integrating.  AVe  A  't  de 

segrega  o.  without  moving  toward  racial  Imlancc.  W?  oiUht  ot  ^ 
ihSlglJ.Sr'  mixing-Cd'an  of 

Today  in  the.  United  States  IS.OTo.OOO  public  school  childrPi,  n.-n 
bused  every  day.  That  is  43  percent  of  thj  total.  They  r  de  -^i  onS 
^  lool  buses.  That  is  excluding  public  transportation  •The^^i  leo^ 
billion  miles  each  dav.  Three  percent,  or  r,70.0()0,  of  tho.se  stmlJnts  mo 
transported  to  public  schools  for  the  purport  W  desegr^   g  S 
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Tliere  is  reallv  nothing  fundamentally  wrong  with  busing  cliil- 
dron.  I  once  had  the  privilege  of  serving  on  tiie  Los  Angeles  City 
Council,  riiere  was  no  one  more  irate  than  the  pai-ent  who  found  out 
he  lived  on  the  wrong  side  of  the  school  to  have  his  child  bused  to 
school. 

if  a  parent  lived  beyond  the  2  mile  limit,  the  child  could  ride  on 
the  bus.  But  k  the  parent  lived  on  the  wrong  side  of  the  school,  ho 
had  to  drive  his  child  to  school. 

Of  course,  we  radically  changed  the  quality  of  education  in  rural 
areas  of  the  country  when  we  transported  children  over  many  miles 
to  get  them  to  unified  school  system  and  quality  education. 

We  are  not  talking  about  busing  as  good  or  bad.  We  are  tryino-  to 
decide  wliether  or  not  we  want  to  preserve  what  we  liave.  It  is  most 
difticult  for  me  to  understand  how  people  can  look  at  what  we  have 
today  and  want  to  keep  it.  It  is  so  destructive  and  so  wasteful  of 
human  resources  to  continue  to  preserve  racially  segregated  schools 
where  youngsters  grow  up  fearing,  distrusting,  and  hating  each  other 
Many  of  them  are  gomg  to  schools  so  inferior  that,  of  coui-se  we  get 
violently  angry  if  someone  suggests  our  child  co  tlicre.  I  don't  want 
my  children  or  grandchildren,  if  I  am  lucky  enough  to  have  them  to 
be  bused  to  an  inferior  soliool.  but  I  don't  want  anv  other  child  to 
walk  to  that  inferior  school  either. 

itost  of  all,  I  don't  want  future  generations  to  grow  up  in  a  segre- 
gated America.  So  long  as  we  persist  in  segregating  our  children  for 
the  hist  13  years,  we  just  can  t  get  on  with  the  otlic-  tilings  we  need 
to  do,  such  as  improved  housing  and  employment  opportunities 

AVe  all  remember  that  it  wasn't  the  members  from  Mississippi  or 
Alabama  who  insisted  we  pass  tlie  voting  rights  bill.  It  is  difficult  for 
people  to  change  their  way  of  doing  things.  But  I  suggest  to  vou  there 
aren  t  many  politicians  m  Mississippi  to.lay  who  would  be  running  on 
a  platform  of  repealing  the  Voting  Rights  Act.  Nor  are  there  nfanv 
restaurateurs  m  Atlanta  who  would  like  to  see  the  "whites  onlv"  simis 
return.  * 

I  am  certain  that  if  we  lived  through  one  generation  of  integrated 
schools,  we  could  not  talk  ijarcnts  of  this  countrj'  into  coine  back  to 
what  we  had  in  this  country  in  1972.  e  & 

I  urge  you  to  defeat  all  of  the  proposals  before  you  to  alter  our  Con- 
stitution or  to  diminish  the  rights  of  the  court  to  protect  the  constitu- 
tional rightsof  the  children  of  this  Nation. 

Thank  you,  sir. 

Chairmfin  Cemj!R.  Any  questions? 
Mr.  Hungate  ? 

Mr.  HtTNOATK.  Mr.  Corinan.  you  state  that  we  can't  desegregate  with- 
out integrating  A\  e  have  had  various  discussions  with  witnesses  about 
that  question.  I  think  there  is  a  considerable  body  of  opinion  which 
would  take  the  position  you  do,  and  a  few  others  who  think  it  might 
be  po!=sible  to  desegregate,  without  integrating.  They  distinguish 
between  "desegregate 'and "integrate."      ^  J'  »" 

l^t  me  «rive  you  an  e.xample.  We  know  in  times  past  we  had  theaters 
where  blacks  were  required  to  sit  in  the  balcony.  Tliat  was  segregation. 

^ow,  under  the  10fi4  Civil  Rights  Act  that  such  separation  became 
Uiegai,  and  1  don  t  believe  that  is  going  on  anywhere  any  more  I  would 
suggest  that  has  accomplished  desegregation  of  theaters. 


But  if  we  turn  to  the  orchestrn  section  of  a  theater  we  niiirht  find 
that  price  differentials  liave  resulted  in  a  smaller  ]>er(vnTn«>-e  of 
blacks  111  the  orchestra  section  than  you  would  find  in  the  nopuhition 
of  tlieconiminiity.  *  * 

:V[r.  roK:\rAX.  1  don't  think  the  analo^rv  holds  reffardin*^*  free  nubile 
education.  '  ' 

Let  me  tell  you  the  reason  I  don't  think  we  can  dcpe^-rcffato  with- 
out intepratinp.  I  think  Mr.  McCullocli  will  remember  the  dav  the 
man  from  Omaha.  Nebr.,  testified  about  what  happened  to  'their 
so  100  s.  They  were  under  court  order  to  bus  black  youuirsteis  to  white 
schools.  At  noon  they  bused  them  back  to  the  black  school  to  have 
lunch,  because  they  didn't  want  to  mix  the  children  at  lunchtime 

The  court  said,  ''Xo,  they  could  not  do  that,"  so  they  let  them  eat 
lunch  in  the  cafeteria  but  they  assi^rned  tables  to  them.  The  court 
said,  "Ao,  that  really  was  not  what  the  court,  meant  bv  inteo-ratino' 
the  school."  ' 

That  is  one  of  the  reasons  I  hate  to  see  us  try  to  irive  any  onidelines 
to  the  court-.  They  take  it  on  a  case-by-case  basis.  But  I  think  <rettin<r 
all  of  youn^ters  to  the  same  school  flrrounds  isn't  compliance  if  we 
do  other  tlunirs  to  sefrrejrate,  discriminate,  and  demean  the  students. 

AYe  have  to  ^ro  all  the  way.  We  have  to  be  colorblind  to  the  point 
that  we  .^n^;e  reality  to  that  promise  of  no  discrimination  or  no 
demeanniff.  The  court  mipht  very  well  find  that  if,  for  instance,  we 
took  a  fifth  or  sixth  irrade  class  to  a  different  school,  for  a  variety  of 
reasons  the  students  mipht  all  fall  into  the  same  category  academi- 
caiiy. 

I  doubt  wo  could  separate  tliem  out  and  say,  OK,  tlie  black;  tliat  is 

iTin^V  Tf  fV"*^"!  tl^r  that  is,  bl  ijrht  kids,  fro 

to  rooni  E.  That  doesn  t  comply  witli  tlie  court's  ordei-s. 

Air.  ITuNOATE  I  agree  with  the  examples  vou  cite.  But  can  we  have 
dcseerejoration  without  intep-ation?  ^.m  u.ue 

Tliat  is  what  T  think  the  theater  case  illustrates 

T^t  me  carry  it  into  the  school  field.  For  example,  in  Xorth  Carolina 
we  have  an  island,  such  as  Ocracoke.  and  suppose  there  are  no  blacks  on 
that  island.  Across  the  bay  prior  to  1054  there  was  a  .school  system 
which  wa.s  secrejrated.  After  the  decision  if  the  laws  are  followed,  and 
tliev  shon  d  be,  we  would  integrate  tliesdiool  system  on  the  mainland. 

W  hat  about  the  scliools  on  the  island  ?  To  integrate  the  island  .school 

there"^"        ^^'""'^         *°  ^""^  °"  ""^       ^^^^^^  "^'^'^ 

Mr.  Gorman.  Yes.  sir.  I  liaye  great  confidence  in  the  court  s  ability 
to  use  reason  and  judgment  in  specific  cftses  on  a  case-by-case  basis  I 
am  sure,  for  instance,  that  they  would  never  go  to  the  length  tliat  the 
houth  used  to  go  to  keep  their  schools  segregated.  They  would  send 
a  college  student  by  train  to  the  North.  I  don't  belieye  they  are  coiiic 
to  be  transporting  students  from  Mississippi  to  Wyoming  to  integrate 
a  school.  I  have  confidence  m  our  courts  to  maintain  reason  and  cood 
judgment.  ^ 

Mr.  HuNOATE.  You  don't  think  they  sliould  ? 

Mr.  CoRMAN.  Tsaid  probably  not. 

Mr.  HrxoATE.  T^t's  take  the  island  case. 

Mr.  CoRMAx.  I  have  to  know  how  far  the  island  was  away  and  what 
the  travel  situation  was.  ^ 


Mr.  Ilt  xciATE.  Let  mo  sufrfrest  an  cXiiinplo  of  ,i  coinitv  consis(iii<r  of 
2;)0 MiKiro  miles  witli  „o  hhwk  i)oi)uliitioii.  •  '""^'^""fT 

Mr.  Co.  MAX.  Tliiit  would  be  n  hiird  one  to  iiitcTnito 

I-  or  instance,  if  you  have  pot  2,500  square  miles  ? 
Mr.  Hlnoatk.  2")0. 

Mr.  CoRMAx.  What  is  that,  10  by  25  miles?  If  we  had  a  little  i<,l,„ul 
and  had  used  the  power  of  the  State  to  kee,,  it  seo^iJ^ated    hen  t^^^^ 
court  might  say,  we  ought  not  leave  that  seiregaf«  .YcS  ^ 
the  boimdary  and  integrate  tliase  schools  as  luTst  we  c  n  ™ 
reasonable  amount  of  movement  of  students  "'^ 

If  that  county  is  surrounded  by  noHiiug,  obviously  we  are  not  .min^ 
M"  m-v^'  ^  -"i;»\'r^/«,^^«t  into  integrated  s^clmok  '  '""'^ 
In  otw™  ll    ^     ^  «  ■'^'"ftifff  of  oountv  lines? 

^:;^&zz?:s:z:'' -"^'-^^  '^^ 

Mr.  CoRMAx.  If  coiistitutimial  rights  have  to  be  nrp«prve,l  -it  H,„ 
expense  of  county  lines  I  would  sac'i-ifice  the  coul'iiSf 

sl.o  v  tlntThe^vi-''^'^  •"/'"'"^^^^      "'""'^^  «  '""-^^lon  to 

ne  rfcM^^ 

Beyond  that  just  by  our  whole  pattern  of  our  uation-il  living  T  nm 
Mr.  HtTX(i.\Ti:.  One  further  question. 

;!^r";^t ■;!'>"i=:»s 
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Jfr.  IlrxoATE.  Do  you  think  wlion  tlio  court  outers  tliis  taxino-  field 
arrangement  tJioy  will  take  over  part  of  the  jurisdiction  of  the'^leo-is- 
lature?  ^ 

r.  CoRMAx.  Xo :  that  is  always  the  kind  of  question  raised  anv  time 
the  court,  m  a  specific  case,  spells  out  what  seems  to  many  of  us'a  now 
ripht,  })ut  I  don't  l)elieve  so. 
Mr.  IIi-XGATK.  Thrnk  you  very  much. 

Chainnan  Ckllkr.  May  I  ask  this?  Tlio  tenor  of  some  of  your  re- 
marks was  to  the  effect  that  time  is  a  miphtv  healer.  TVe  have  had 
testimony  that  althou^rh  there  was  some  commitment  to  descoTe<mtion 
m  the  beffinnin^r  where  busing  was  required,  that  commitment  "^^ome- 
what  died  down. 

Don't  you  think  that,  if  we  had  compliance  with  principles  of  de- 
seffrepation  the  whole  inflammatory  issue  would  simmer  off  by  the 
next  p:cneration  as  if  nothing  really  had  happened? 

Mr.  CoRMAK.  Ye^,  sir;  Mr.  Chairinan,  the  only  really  encoura^^ing 
thmo:  about  this  whole  problem  is  that  we  never  go  back.  We  never 
readopt  our  bad  habits. 

We  are  reluctant  to  give  up  the  ones  we  have.  But  if  somebody 
lu  the  Jj03  ATigeles  City  Council  promised  folks  that  he  was  gninlr 
to  separate  blacks  and  whites  when  they  went  to  the  restroom  or 
got  a  drink  of  water,  they  would  laugh  him  out  of  town. 

But  15  yeai^  ago,  that  is  the  way  20  percent  of  the  Nation  lived. 
If  anyone  had  come  in  and  run  for  citv  council  in  the  part  of  the 
country  where  this  was  the  practice,  on  the  basis  they  were  goin<r 
to  change  the  system  he  would  have  been  lausrhed  out  of  town. 

I  think  the  tragedy  of  this  administration  is  the  terrible  lack  of 
leadership  m  this  area.  It  is  difficult,  as  I  sav.  Wliat  we  are  address- 
ing ourselves  to  now  is  much  harder  than  what  we  addressed  ourselves 
to  in  the  19f>0's,  because  we  were  not  trying  to  break  all  people's 

lir  V      all  of  the  Nation  had  the  habits  we  were  chan<^ine 

We  ha\^o  all  irot  the  habit  of  f^egregated  schools.  Tliat  is  why  it 
takes  reason  and  compassion  and  I  wish  we  had  more  of  it. 

Chairman  C>xler.  Without  boasting.  I  think  this  committee  has  done 
Its  share  to  cliange  the  status  quo.  And  you  remember  \vhen  you  were 
on  the  committee  we  kept  nibbing  and  rubbing  until  we  rubbed  it  into 
a  needle.  Tt  takes  an  awful  lot  of  rubbine  and  we  need  men  like  you  to 
help  us.  We  are  happy  to  have  you  with  us  this  morning  because  I 
want  to  say  that  ]ust  as  you  were  a  tower  of  strencrth  when  you  were 
on  our  committee,  you  are  likewise  a  monument  of  excellence  on  your 
Ways  and  Means  Committee,  I  am  told. 

We  are  ahyays  happy  to  hear  your  very  cogent  and  brilliant  remarks. 

Mr.  McCulloch  ? 

Mr.  McCuLLocn.  I  could  not  agree  more  with  what  the  chairman 
has  just  said. 

As  I  look  back  over  the  history  of  this  great  rountry,  there  have  been 
leaders  and  spokesmen  for  the  common  good  all  down  through  the 
yeiirs  who,  like  the  witness,  have  made  this  country  the  great  country 

T  hope  you  are  here  long,  long  after  I  am  gone. 
Mr.  CoRMAv.  It  will  not  be  as  pleasant  being  here  then,  Mr.  Mc- 
KA\\ loch,  but  I  will  be  here  a  while  longer. 
Chairman  Celler.  Mr.  Hutchinson  ? 
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Mr.  HuTcmxsox.  Xo  questions. 
Cliairiniui  Ckllkr.  Mr.  McClory  ? 

Mr.  McCi,ouY.  Yes,  Mr.  Chairman,  I  want  to  ask  a  few  questions 
and  make  a  few  comnients  because  I  am  particularly  concerned  about 

r?.  ■  I'.w^"'^"^  '''^""^^  P"*^  t^"^  in  a  purely  partisan 

context.  I  think  that  IS  unfortunate. 

I  don't  think  the  issue  is  partisan  in  the  Con-jress.  I  don't  think  that 
It  IS  a  fair  presentation,  notwithstanding  the  fact  that  I  amee  sub- 
stantially- .with  the  .rentlenian's  position  with  regard  to  the  proposed 
moratorium  bill  and^with  respect  to  his  other  ou»orvations  wit>i  regard 
to  tJie  need  tor  continuing  progress. 

I  hav-e  noted  the  tremendous  progress  which  we  made  in  the  area  of 
school  desegregation  under  the  leadersliip  and  the  truly  aggressive 
action  of  this  administration  in  1969  and  in  1970  and  in  1971. 

It  seems  to  nie  that  the  action  that  the  President  has  taken  and  the 
controversy  that  is  going  on  in  the  Congress  concerning  the  conference 
report  on  h.  659  are  responses  to  a  problem  that  has  occurred  in  carry- 
ing out  the  desegregation  policy  of  this  country. 

Would  the  gentleman  disagree  with  the  fact  that  progress  was  made 
Nvith  rcffiird  to  desegregation  in  1969,  1970,  and  1971  in  virtually  all 
parts  ot  the  country  <  ^ 

Mr.  CoRMAN.  No,  I  do  not  disagree.  I  would  suggest  that  I  have 
deep  feelings  about  the  Presidents  role  in  this  wholl  matter.  But  as 
to  partisanslnp,  I  would  point  out  that  in  my  remarks  I  commended  one 
IJemocrat  and  one  Republican  and  criticized  one  Democrat  so  far  as  the 
is  pllrt^sSdir  "''^  ^  "»3'  way  imply  that  there 

I  had  a  feeling  as  I  watched  the  President  talking  to  the  whole 
Aatioii  on  television  that  he  was  undermining  people's  confidence  in 
Ttop  till?        ^'"PPening  m  1969,  1970,  and  1971  and  saying  we  must 

I  believe  that  is  why  he  wants  a  nioratorium-to  stop  the  progress 
the  courts  have  ,nade-and  that  is  tl,e  reason  I  am  so  distressed  with 
what  lias  happened. 

Chairman  Ceu.kie.  Will  the  gentleman  yield » 

Mr.  Mi-Ci,oi!Y.  Yes.  ' 

Chairman  Culi.er.  I  have  Ixifore  mo  the  contents  of  a  report  that 

'•"E?=r' "/i"  '^^'^^  ^^"^  '"«"""g  the  heading, 

Kights  L  nits  See  Integration  Lao-. ' 

tod:?t%w'll"l?  >  '".f  ••'«l'"^f«>V  Si-\  civil  ri-hts  organizations  said 
tod.iy  that  despit^-.  widespread  scliool  integration  in  recent  years,  "at 
least  a  dozen  major  school  systems  in  the  urban  South  are  operating 
under  shoc-kingly  inadequate  and  outdated  court  orders  and  dese<ra- 
gation  plans. 

The  organizations  based  their  findings  on  a  study  of  4.3  southern 
cities.  The  findings  contained  in  the  130  page  report  entitled,  "It  is 
not  over  in  the  South  '  take  issue  with  the  Nixon  administration  and 
dS.m,.HS  ^p°"^*''"^""^t  the  dual  school  system  has  been  virtually 
md  i^  i  ;•     1  sponsored  by  the  NAACP  T^gal  DefV^nse 

?  Wnd  ■  ^'f.tlic  American  Friends  Service  Committee, 

the  Washington  Ren  arch  Project,  the  Southern  Regional  Council 

Co  ti^nf  n     °^p'f  «f  Churched  and  Alabama 

(council  of  Human  Relations. 

<»0^.141)— 72— i)t.«  20 
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Its  purpoRo  was  io  inoasnro  the  extension  of  soirro^ation  remaiiiinff 
in  the  South  and  tlio  cnnviit  influonoe  of  Federal  Government  and  the 
nature  of  new  problems.  The  40  cities  were  selected  as  a  representa- 
tive sample  of  southern  urbaii  areas.  The  report  said  that  extensive 
se/rre/ration  remained  in  Beaumont,  Tex.,  Charleston,  S.C.,  and  Xew 
Orleans,  because  no  desefjreiration  activity  had  occurred  for  the  last  8 
\o  r>  veai-s  g,s  a  result  of  a  lack  of  initiative  bv  Federal  or  private  civil 
ri^i-hts  a*7encies. 

In  Xew  Orleans,  for  example,  there  were  39  schools  with  total  black 
student  population  and  26  that  are  at  least  90  percent  black.  The  foK 
lowinir  were  listed  as  anion^  those  operatiufr  with  racially  isolated 
schools  because  they  had  not  yet  been  brouirht  in  line  with  the  latest 
Supreme  Court,  descfire/ration  ^lidelines;  Birmingham,  Montgomery, 
ITuntsville,  Ala.  Little  Rock,  Ark.,  Orlando,  Fla.,  Atlanta  and 
Rome,  Ga. 

If  Jlr.  WafTironner  was  here,  I  would  emphasize.  Baton  Rouge, 
ilo]u-co  and  Shrev.-poi-t,  La.,  Durliam,  N.C.,  Knoxville  and  Memphis, 
Tenn.,  Houston  and  Austin,  Tex.,  and  soon, 

I  shall  place  this  article  in  the  record, 

(The  article  referred  to  follows :) 

Rights  UNrrs  See  Integration  Lag 

CALL  SCHOOL  PLANS  IN  PARTS  OF  THE  SOUTH  "INADEQUATE*' 

(By  John  Herbers,  Special  to  the  New  York  Times) 

AVasiiinoton,  Mav  23-— Six  civil  risrhts  orjrnnizfitions  «a1d  todav  thflt.  despite 
widespread  school  integration  in  recent  years,  "at  least  a  dozen  major  school 
systems  in  the  urban  South  are  operating  under  shockingly  inadequate  and  out- 
dated court  orders  and  desegregation  plans." 

The  organizations  based  their  findings  on  a  study  of  43  Southern  cities  The 
findings,  contained  in  a  130-page  report  entitled  'Ws  Not  Over  in  the  South/* 
take  issue  with  the  Nixon  Administration  and  other  who  contend  that  the  dual 
school  system  has  been  virtually  dismantled. 

Resegregation  in  urban  centers  is  occurring  at  a  rapid  rate,  with  the  assistance 
of  the  Federal  Government,  the  report  said.  It  found  that  there  was  a  trend  to- 
ward suspension  of  a  disproportionate  percentage  of  black  pupils  under  dis- 
ciplinary action  and  toward  use  of  poUcemen  in  the  schools  when  they  were  not 
needed. 

LACK  OP  INITXATIVIES  8EBN 

The  study  was  sponsored  by  the  N.A.A.C.P.  liegal  Defense  and  Educational 
Fund,  Inc..  the  American  Friends  Service  Committee,  the  Washington  Research 
Project,  the  Southern  I'^gional  Council,  the  Delta  Ministry  of  the  National  Coun- 
cil of  Churches,  and  the  Alabama  Council  on  Human  relations. 

Its  punwse  was  to  measure  the  oxtenaion  of  segregation  remaining  in  the 
South,  the  current  infiuence  of  the  Federal  Government  and  the  nature  of  new- 
problems.  The  43  cities  were  selected  as  a  representative  sample  of  Southern 
urban  areas. 

Tho  reiwrlj  said  that  extensive  so^regntion  remnined  in  Benumont.  Tex.. 
Charleston,  S.C..  and  New  Orlenns  because  no  desegregation  activity  had  oc- 
curred for  the  last  three  to  five  years  as  a  result  of  a  lack  of  initiatives  by  Fed'.>ral 
or  private  civil  rights  agencies.  In  New  Orleans,  for  example,  there  are  GcHooIs 
with  totally  black  student  populations  and  26  that  are  at  least  00  per  cent  black. 

The  following  were  listed  as  among  those  operating  with  "racially  isolated** 
schools  because  they  had  not  been  brought  in  line  with  the  latest  Supreme  Court 
desegregation  guidelines:  Birmingham,  Montgomery  and  Huntsville.  Ala.;  Little 
Kork.  Ark,;  Orlando.  Fia. ;  Atlanta  and  Rome.  Gn.:  East  Baton  Rouge.  Monroe 
and  Rhreveport,  La. ;  Durham,  N.C. ;  Knoxville  and  Memphis,  Tenn. ;  Houston  and 
Austin,  Tex, 
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PROSPECTS  ARE  USCLKAR 
CONSPIBACY  IS  OISCEBNED 

the  re|.ort  said.  4lm  Peden    Hnnc  «      ""e-race  schools," 

sions  i„d  housing  a«tho?Uies  .^Zn  ''^'^"'J"!         ^'"""'"8  ^onimis- 

ments  realtors  and  eVen  ?St"com^^L'T^,reS"^^^^^^^ 
scioiisly,  to  racial  impaction."        "'t™'"™  receivea  credit  for  contributing,  con- 

Federally  sponsored  hoiisinj;  nroiects  "in  eitr  .>ftor  „if„  ■ 
been  built  in  sesregated  or  transitinnpi  Lii-^K  J    ,  I        ''"^^  almost  always 
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I  am  quite  familiar  with  the  Berkeley  situation  to  which  the  gen- 
tleman made  reference  as  one  of  the  successful  examples.  I  would  dis- 
agree with  the  fact  that  it  takes  a  generation  for  integration  to  be 
accepted. 

I  think  that  it  takes  a  year.  At  least,  it  is  the  fii-st  year  that  is  the 
hardest.  Michigan  is  experiencing  these  early  stages.  Thai  s  tlie  reason 
for  the  clamor  there. 

Cha  irman  Celler.  You  have  had  a  number  of  cases  where  there  has 
been  wonderful  progress  made  within  a  year  or  so.  In  Pontiac,  for 
example,  we  have  testimony  to  that  effect. 

Mr.  McClory.  I  don't  doubt  it,  but  I  would  say  that  right  now  Michi- 
gan is  the  one  State  in  the  Union  that  is  raising  such  a  furor  on  the 
subject  of  busing  as  to  transform  it  into  a  national  issue. 

I  might  say  that  this  has  not  been  an  issue  as  far  as  I  know.  In  Re- 
publican priniaries,  but  it  appcai-s  to  have  been  a  major  issue  in  most  of 
the  Democratic  primaries. 

Mr.  HuxGATE.  I  see  a  sense  of  agreement  between  Mr.  McClor}'  and 
Mr.  Gorman  as  to  the  speed  with  which  people  adjust  to  the  new  situa- 
tions. I  suppose  you  would  each  disagree  with  the  statement  that  the 
South  lost  the  Civil  War. 

Mr.  CoRMAX.  From  the  time  involved  it  takes  a  school  geneiution 
before  we  eliminate  the  problem.  If  we  leave  children  in  segregated 
schools,  and  they  are,  as  the  Brown  case  stated,  they  cun't  be  equa^  if 
thev  are  segregated.  It  is  very  difficult  to  then  integrate  them  at  9th, 
10th,  or  11th  grade. 

It  should  be  done,  but  it  is  difficult.  It  lea^ls  to  violence  on  the  part  of 
students  and  more  often  on  the  pait  of  parents.  That  is  why  I  say  il 
we  get  the  children  at  kindergarten,  by  the  time  those  youngsters  get 
in  high  school  they  aix?  not  going  to  have  the  same  problem  they  would 
have  if  they  had  been  segregated  up  to  age  14  and  then  moved  together. 

There  is  reason  to  integrate  the  schools  at  all  levels,  but  it  will  be 
more  painless  when  thev  have  been  used  to  it  all  their  ive«. 

Mr.  HuxGATE.  You  feel  the  worst  thing  that  could  be  done  would  be 
to  recommend  a  constitutional  amendment? 

Mr.  CoRMAX.  We  have  had  assaults  on  the  Constitution  even  in  this 
Congress,  but  we  never  in  all  of  our  history  moved  backward.  I  think 
it  would  be  tragic  if  we  ever  did. 

Mr.  McClory.  Do  you  think,  in  licrht  of  the  laiifirnagc  in  the  Svwin 
case,  that  this  committee  or  the  Education  and  Ivabor  Committee 
which  also  has  jurisdiction  in  tins  area  micrht  provide  some  guide- 
lines with  regard  to  health  and  safety,  distance  traveled,  time  in- 
volved, or  other  factoi-s  that  enter  into  the  whole  subject  of  busing? 
Might  such  lecrislation  helj)  n»solve  the  issue? 

Mr.  Cormax.  The  thing  that  worries  me  about  that  and  the  thing 
that  disturbs  me  about  the  President's  action  is  that,  as  you  pointed 
out  awhile  ago,  the  great  progress  we  have  made  is  what  the  Presi- 
dent says  caus(Hl  the  problem.  I  do  not  Wlieve  progress  is  a  problem. 
T  believe  the  problem  is  a  failure  of  leadership  to  show  the  value  to 
this  Nation  of  the  nrogress  we  have  made.  That  was  my  terrible  dis- 
ai>i)ointment  in  the  rre^sident's  repoit  to  the  Nation. 

Chairman  Ckijxu.  Isn't  there  a  danger  also,  considering  what  the 
House  has  done  in  the  bust  few  months  on  this  subject,  that  if  some 
bill  is  offered,  mild  us  it  may  be  along  the  lines  that  was  suggested  in 


miliTT'*'''"  a'-  ^''Stinffinslipd  gentleman  from  Illinois,  tluit  it 
iniffht  be  amended  in  a  very  substiuitial  way  on  tlie  floor? 

31r.  CoRsfAjf.  Yes,  sir;  I  am  a  little  apprehensive  about  wliat  the 
Hoiise  may  do  outside  of  this  committee. 

we  want1o"I%'*-ir  u^'^  '''^"^  ffinflelines  for  busing,  what  would 
v,e  want  to  doMVoiild  we  say  w  can't  bus  a  child  more  than  10 

?oi,?Ai\7;''f -Vf  '?t^  '.^ove  youngsters  10  miles.  Are  we 
going  to  si;y  a  child  cannot  be  moved  more  than  10  miles  from  a 
farmhous(  to  a  school  2.5  miles  away? 

to^iS,^  f'''"  P,.^^^'^"  ^?  to  separate  bu.sing  and  legislate  as 
to  this  "We  have  to  tie  nice  m  it  and  then  we  are  concediiiff  thor« 

would  be  somethingwrongwithint^gratingschools. 

tlivTnr  /""'■rr'*       ^^'"^  been  unreasonable  in  what 

f Sid  with  "fhoV  '™  ^^^'"t  ^^^'•^  co"- 

ironrert  with,  they  are  not  concerned  about  social  problems  Thev  are 

fo^uTtice."^"'  "  '^^^  ^^""^  '"d^-sS 

no^lSSSjt'ulm^    "^^'^  unreasonable  and  that  is  why  I  see 

Mr.  McClory.  You  made  reference  to  Evanston,  111.,  and  to  Berke- 

!h^  itoToLlt:^/^"^  ''^'^  ^•"'""^"'^ 

S  SllSh  *';,'^"'V^^K*^  P^''"  ^hich  tfe  rSopted  • 
woie,  (le\ doped  by  the  school  board.  It  was  only  with  repect  to  the 

So  Tn  tT'T'  1"^'""-^^  its  own  4e?t,  orde  ed 

the  plan  That  s  where.  It  seems  to  me,  we  ran  i^to  trouble. 

in,7or„  T.rS'^.f "^'^  t^***  have  been  right  in  every 

instance.  I  think  that  tlie  courts  have  sometimes  interfered  with  the  bet- 

SUs  ffit  ^^V^'^d  by  the  school  boards  thcm- 

fSf  •     l^  h^^t  '''y''^'''^  ^i'^  the  community.  I  feel  in  some 

instances  that  busing  orders  have  produced  the  exact  thing  that  you 
and  I  want  to  avoid— racial  tension.  "  ^ 

tension  Thauf  S  v"t  "''^  f  ^  t'^inff  to  eliminate  racial 
vnrv  f?,;  1       f  "J"  convinced  that  we  are  confronted  with  a 

^erv  liindamental  and  serious  problem. 

If  we  could  do  something  to  help  resolve  this  problem.  1  think  it 
would  be  a  great  contribution.  I  am  fearful  that  doiSrnShing  is  not 
going  to  help  bring  us  to  the  answer.  ^  nornnig  is  not 

rr^^lll  ("OR^IAX.  Mr.  McCIory,  let  me  point  out  something  almut  the 

Trs  loor.^r"'  ^'^'T     h      ^'^"'^  ^  ^'^''^  busing'where  it  is 

mrit  /ot  ,51,  c         ^"?lr,  ^"'^  ^o'lOol  district  which  is  al- 

h  lorr  T  ^'■jr'-'-Jf 'tc-d.  The  ca=e,  known  a«  the  r7;f,hor>  case,  was  filed 
in  1005  The  case,  w:.s  decided  in  1070.  The  youngster  had  l)een  de 
nnved  for  .5  year.s  of  his  right  to  an  integrated  edncSn  bSore  a  deci- 
sion was  finally  handed  down  by  the  couit.  Judge  GitoTson "iJSd 
e^rnZi""''"'"  ^^^ate  law.  He  found^that  the  pattern  of 

segiegation  over  the  >^ars  by  the  I^s  Angeles  School  BoarJ  wlsSeir 
refusal  to  comply  ^rith  the  law.  Their  e.xeu.se  was  that  they  <  oulrl 
nfTord  to  comply  with  the  law.  Judge  Gitelson  handed  down  a  dec  <?ion 
sayino:  that  the  I^s  Anireles  School  Board  had  i  o  choicrTf  they  sZ" 
gcsted  a  plan,  that  was  fine.  If  they  didn't,  the  Judge  would  aSiX 
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master.  They  could  not  afford  to  comply  with  the  hiw,  but  they  could 
afford  to  appeal  the  case. 

Speaking  of  national  leadership,  the  President  of  the  United  States 
condemned  the  judge  for  that  decision,  which  I  thought  was  ti-agic. 

Chairman  Cellbr.  I  take  it  that  you  are  opposed  to  the  proposed 
busing  moratorium  ? 

Mn  CoR3£AN.  Yes,  sir. 

Mr.  McCix)RY.  I  don't  want  to  suggest  that  I  am  in  favor  of  the 
moratorium  bill,  because  I  am  not. 

Mr.  CoRBiAN.  If  the  schools  in  California  complied  with  the  State 
law  regardless  of  any  cases  or  any  decisions  by  the  Supreme  Ck)urt, 
then  they  would  not  be  affected  by  any  kind  of  moratorium. 

Our  schools  would  be  integrated  and  some  of  the  students  would  l)c 
bused  and  some  of  the  schools  probably  would  be  closed  down  and 
others  built. 

In  my  district,  which  is  a  suburb,  we  have  a  black  community  called 
the  Joe  Louis  Tract  when  it  was  built.  We  let  them  know  that  was 
where  they  were  to  live  so  they  could  escape  the  ghetto  downtown. 

The  school  in  the  center  of  that  community  is  a  temporary  wooden 
structure.  It  has  been  there  since  1946.  Within  5  miles  there  is  a  new, 
qarpeted,  air-conditioned  school.  All  of  the  whites  go  to  the  carpeted, 
air-conditioned  school  and  the  blacks  go  to  the  frame  school.  That  is 
a  violation  of  State  law  and  is  a  violation  of  the  U.S,  Constitution, 

But  the  State  has  api)ealcd  it  and  the  Jjos  Angeles  City  School 
Board  is  not  going  to  comply  with  it  until  they  get  a  final  Supreme 
Court  order.  I  suppose  then  they  will  try  .something  else. 

Chairman  Celler.  Counsel? 

:Mr.  Zelexko.  Congressman,  many  of  the  witnesses  who  have  ap- 
peared before  the  subcommittee  seem  perplexed  that  color  should  be  a 
legitimate  basis  for  assigning  children  to  schools  to  overcome  segre^ca- 
tion.  Their  argument  to  the  committee  has  been  that  the  Broinn  case 
outlawed  segregated  schools  and  racial  assigmnents. 

They  ask  how  can  proponents  of  desegregation  favor  color  or  race 
as  a  h,sis  for  undoing  segregation?  In  addition  to  Berkeley  and 
Evanston,  which  you  cite  on  page  0  of  your  statement  I  think  we 
should  add  the  case  of  Clarke  County,  Ga.*  It,  too,  vohmtarilv  desegre- 
gated its  school  system.  The  Supreme  Court  upheld  its  desegregation 
order  and  said: 

The  Clarke  County  Board  of  Education  ns  imrt  r»f  itx  affinnntlvc  duty  to  AU- 
estaMlsh  the  dual  school  system  properly  t^k  Into  ac-coiint  the  race  of  Its  ele- 
mentary school  children  In  drawing  attendance  lines.  To  have  done  otherwise 
wiMild  have  severely  hami)ered  tJie  BoanVs  ability  tn  deal  effectively  with  the 
tnsk  at  hand.  Any  other  approach  w'oiild  freeze  the  status  ^pio  that  is  the  very 
tanret  of  all  desegregation  processes.  {McUanicI  v.  Harrci^l  402  U.S.  30.  41 
(1971).) 

My  question  is:  How  do  you  rationalize  or  explain  to  those  who  op- 
pose busing  the  use  of  racial  assi^rnments  as  a  means  of  undoing  segre- 
gation ? 

They  say  this  is  the  very  kind  of  racial  conscious  practice  that  the 
Court  struck  down* 

^fr.  ConMAN.  We  went  through  this  when  we  said  first,  of  all  we  must 
not  re/|uire  color  on  records  and  then  we  said  we  have  to  require  color 
on  records. 


1731 


What  we  need  to  look  ut  is  tlic  reason  we  arc  looking  at  color,  not 
that  we  look  at  it  or  that  we  do  not  look  at  it.  ' 
KnJnl  r         I'^^^  e  the  history  ^ye  have,  we  would  not  need  these  arti- 

Jmij'""'.*^,'*"'"  "^"V  '>*'-"«'^-  It  is  the  same  thing  in 

employment.  say  there  are  nine  black  plumbei-s  in  New  Yorkfu  d 
there  are  two  black  electricians  in  Hollywood  but  we  ignorS  cXr 

«lnl! '""^"y-  f '  .'^''""'•^  all  of  Sur  history. 

h«  vo  1  *  '^'"''^  «o"»P'et.'''y  as  we  try  to  eliminate  the  result  w-e 
other thinj*"         """'^  ^^'"^    '"'"'""^  ''''"'^'tion  for  ceitain 

{.^'."K^l'at  in  a  sense  the  whole  civil  rights  battle  is  artificiality. 
T  1  V.I  '.^"^rtificiality  m  dfstroymg  thosel)arriers  and  that  is  why 
J  dont  tlunk  we  can  desegregate  without  integrating.  I  don't  think  we 
can  desegregate  without  getting  racial  mix  aifd  all  oi  the  other  thin^ 

It  IS  ]ust  that  we  have  done  it  for  so  long  that  I  remember  a  common 
saying  we  used  to  hoar  about  segregation. 

It  is  quite  different  in  different  parts  of  the  country.  The  southerners 
used  to  say,  \V  e  don  t  care  how  close  you  get  if  you  don't  get  too  big." 

And  the  nortliemer  would  say,  "We  don't  care  how  big  you  get  as 
long  as  you  don  t  get  too  close."  And  that  was  true.  It  is  the  rejisoU  that 
Sschc«)is  ^^'^  ^'^^^^  integration  with  neighbor- 

'r/^  's  the  reason  there  was  a  great  battle  cry  for  freedom  of  choice. 
I  hev  didri  t  want  neighborhood  schools  in  those  neighborhoods  where 
blacks  and  whites  lived  close  together.  In  the  North  our  policy  has 
Iwcn  .iitegiatioii;  we  dont  mmd  if  an  individual  gets  his  Ph.  D.  at 
Berkeley,  we  don't  mmd  that,  but  don't  move  ii.to  Van  Nuys,  Calif. 

^^\e  have  clianged.  but  only  recently.  It  is  the  rea.son  that  we  get 
different  kinds  of  remedies  to  destroy  that  segregated  school  system. 
Mr.  Polk.  Mr.  Gorman,  m  your  statement  you  indicated  that  some 
ir?     j*"*"^",'"  discussions  for  siJccial  purposes.  Qr.ite 

often  during  thi.s  hearing  witnesses  liave  used  the  phrase  "poor 
inner  city  schools'  meaning  "the  place  where  the  whites  don't  want 
"pS-"?  •'^ 't  fl^nt         inner  city  schools  are 

Mr.  CoRjfAX.  For  a  variety  of  rejuson.  T  don't  buv  the  theory  that 
wo  can  ui)grado  segregated  schools  and  solve  the  problem.  Our  own  in- 
ner city  schools  are  poor  for  unique  roa.sons.  The  I^s  Ancelo-S  City 
cP' i'"r'     "  t':':'"'^"dously  large  ono  and  we  got  the  .same  per 
capita  student  expenditures  m  ghetto  areas  and  nonghetto  areas. 

But  It  IS  harder  to  teach  a  5-  or  (J-yeai-old  child  who  has  ver^'  little 
f.inuly  support,  riie  mother  who  hops  on  the  bus  and  travels  20  miles 
to  scnil)  flooi-s  a  1  dav  does  not  have  as  much  time  to  teach  her  child 
to  road  n.«  a  niothor  who  spends  most  of  the  day  with  her  child. 

(ho  neglected  child  has  not  got  as  much  to  start, 

Mr.  Poi.K.  For  that  pei-soii  education  is  more  important,  isn't  it? 
<=,.;;  ■  V'^''V^\^''%}^-  ^^^^i  important.  In  many  instances,  our 
s.NStein  has  led  to  a  different  family  life  for  blacks  than  for  ivhites 

In  some  school  districts  it  is  probably  just  the  difference  in  the 
money  thoy  spend  That  is  the  reason  for  the  Taliforria  c«.«e  saying 
we  have  to  spend  the  same  amount  of  money  statewide.  We  fonnd  that 
•^vftrjy  Hills  had  a  large  expenditure.  But  in  some  areas  outside  the 
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city  of  r^s  Angeles  larp^e  and  small  cxpenditui-es  occurred  in  the  same 
conununity. 

Mr.  McClory.  The  pupil  educational  programs  of  the  Office  of 
Ji^ducation  recognize  the  need  for  paivntal  and  family  involvement 
in  the  educational  process  of  the  young.  It  is  perhaps  the  most  critical 
elemeiit  m  raising  the  educational  level  of  the  dis:idvaiitaged  or  the 
poor  child.  ^ 

I  know  that  in  the  Berkeley  school  system,  this  is  particularly  clear, 
iho  oriental  student  and  his  family  maintain  a  veiT  close  relationship 
which  gives  him  generally  a  higher  educational  level  than  the  white 
student  and.  of  course,  the  black  student. 

The  real  need  for  parental  involvement,  the  most  critical  need,  is 
in  the  black  home.  Conscious  efforts  should  be  made  to  try  to  involve 
the  parents  more  in  the  educational  process.  That  is  perhaps  one  of 
the  most  important  things  we  can  do  in  helping  to  equalize  educa- 
tional opportunity.  * 

Chairman  Cku.er.  We  heard  ifrs.  Hicks  state  that  she  is  for  inte- 
gration She  wants  what  she  calls  racial  balance  according  to  the 
Alassachusetts  legislature,  and  the  law  of  the  State  of  Massachusetts, 
but  she  does  not  want  busing. 

She  implied  that  the  only  other  way  you  could  create  integration 
would  he  building  pei'ipheral  schools,  And  so  forth.  But  those  schools 
are  not  built. 

In  New  York  when  we  start  to  build  peripheral  schools  we  <ret 
tremendous  opposition  from  the  residents  of  the  area  of  the.se  periph- 
eral schools.  So  there  is  no  choice-  and  in  addition,  building  all  of 
the  schools  would  cost  a  tremendous  amount  of  money.  It  would  take 
^^^r       -^^^    ^'"'^  ^^^^  schools  to  create  integration. 

Meanwhile,  we  have  another  generation  of  the  status  quo  and  par- 
ticularly in  the  South  where  we  have  so  many  of  the  schools  which 
are  wholly  100-percent  segregated  and  or  90-nercent  segregated,  we 
would  make  no  advance  at  all. 

Mr.  CoRMAN.  Mr.  Chairman,  I  ajrree  and  it  seems  to  me  we  ouHit 
to  leave  the  courts  and  local  .school  boards  with  every  tool  they  can 
devise  to  accomplish  this  purpose. 

It  se^ms  to  me  utterly  ridiculous  to  take  away  from  them  some  tools 
i .  ^^^^^  ^      particularly  concerned  about  H.R. 

lUbl  which  would  undo  everything  that  has' been  done  so  far. 

Mr.  Polk.  Mr.  Corman,  ifSerram  v.  were  applied  everywhere 
so  that  education  expenditures  in  each  State  were  equalized,  do  you 
believe  that  the  oppo^^ition  to  busing  children  to  the  **poor  inner  citv 
school"  would  dimmish  ? 

Mr.  Corman.  I  think  it  would  not.  Somebody  is  going  to  have  to 
point  out  to  the  people  what  we  do  to  ourselves  by  segregating  our 
schools  and  what  tlie  potential  is  for  improving  oiir  total  f^orietv  if 
we  integrate  our  schools. 

Tlie  Gifehon  case  was  a  classic.  It  was  a  very  simple  case  from  the 
point  of  view  of  the  law.  The  only  thing  the  judge  said  was  that  com- 
plying with  the  law  is  not  the  obiexjti ve  of  the  .school  board.  Yet.  before 
the  sun  was  down  the  judge  had  been  atacked  by  the  mavor,  the  Gov- 
emor  and  the  President.  He  was  subsequently  defeated  at  the  next 
election.  It  is  not  just  a  lack  of  leadershii)  but  a  kind  of  Ku  Klnx 
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Klanism  that  we  hear  from  some  national  leaders  that  causes  the  real 
problem. 

There  is  no  question  it  would  be  easier  to  get  parents  to  permit  their 
child  to  be  bused  to  a  school  that  has  better  quality  teachers  and  build- 
ings than  to  walk  to  one  that  is  inferior. 

I  can't  imagine  any  white  parent  who  would  say,  "yes,  I  would 
rather  have  my  child  walk  to  the  ghetto  school  than  to  ride  10  miles 
to  the  suburban  school."  The  parent  would  rather  have  his  child  ride 
to  the  suburban  school. 

I  think  that  case  is  good  tax  reform  but  it  will  not  solve  the  problem 
of  making  P^le  understand  what  racial  discrimination  does  to  us. 

Mr.  Polk.  Then  the  reason,  as  I  understand  your  testimony,  that 
the  white  parents  don't  want  to  send  their  children  into  "poor  inner 
city  schools"  is  not  that  the  schools  don't  have  air  conditioning  or  good 
paint  on  the  walls.  The  reason  invalues  something  else.  Is  that  corrcxit? 

Mr.  CoKMAX.  Ye«,  \vitli  some  justification  there  are  some  real  physi- 
cal dangers  with  children  who  are  half  grown.  TVhy  do  we  preserve 
what  created  those  physical  dangers?  That  is  what  we  ought  to  be 
undoing. 

^Ii*.  VohK.  Miglit  tlie  aiiswor  to  the  problem  be,  ironically,  nior(» 
busing  rather  tiian  less?  If  a  racial  balance  reflective  of  community 
composition  \yore  in  fact  the  goal  of  court  decisions,  if  every  school 
111  a  community—even  inner  city  schools — were  integrated  majority 
white,  would  not  the  fear  of  white  parents  be  stilled? 

Mr.  CoHMAX.  It  might  be  and  I  guess  each  case  is  different.  I  don't 
really  know.  I  am  ju.st  thinking  about  my  own  district  which  is  half 
a  million  people  and  is  a  tiny  piece  of  tile  whole  Ix)s  Angeles  school 
system.  If  in  just  that  area  the  school  board  decided  to  coinplv  with 
State  law,  they  mi^ht  decide  to  close  up  that  little  old  **ding  bat"*  frame 
elementary  school  and  build  a  few  extra  classrooms  on  the  others 
and  solve  the  problem  that  way. 

In  almost  every  case,  as  Mr.  McClory  mentioned,  when  the  school 
boards  come  up  with  something  that  is  reasonable,  the  courts  adopt  it. 
It  is  only  when  they  propose,  as  the  court-  has  sjiid,  '*a  loaded  game 
plaii,"  that  the  courts  don't  accept  it.  It  has  l)een  our  experience  in 
California,  many  of  the  desegregation  orders  have  be^n  from  the 
Federal  courts.  It  has  worked  very  smoothlv  in  Oxnard,  Calif.,  where 
the  school  board  proposed  a  plan  and  the  Federal  court  approved  it 
and  a  lot  of  effort  went  into  explaining  to  the  community  what  it  was 
all  about. 

Regrettably  they  decided  to  appeal  it.  They  are  complying  with  it, 
but  they  are  also  appealing  it.  If  we  had  the  moratorium  bill,  it  would 
be  .<!topi)ed  m  its  tracks. 

Mr.  MrCciJ/)oii.  Mr.  Chairman,  I  would  like  to  interrupt  the  wit- 
ness, if  I  may.  Would  not  the  moratorium  bill  dcnv  all  of  the  children 
the  gam  that  they  might  have  in  quality  education*^for  a  vear  or  a  vear 
and  a  half? 

Mr.  CoRM.\x.  Yes,  sir.  It  secerns  to  me  that  it  docs.  It  certainlv,  at 
least  at  a  niurunum,  stops  us  in  our  tracks,  /uid  so  whatever  youngsters 
would  have  their  rights  implemented  in  that  ve.ar  and  a  half,  they 
would  l)e  denied.  ^ 
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When  wc  wore  discussing  the  votiiiir  rijprlits  bill,  wc  appmvod  Federal 
registration  because  it  is  a  perishable  right.  If  we  do  not  vote  in  this 
election  we  never  have  a  chance  to  vote  in  this  election  again. 
.  This  youngster  s  right  to  integrated  education  is  a  very  perishable 
right.  Eiglit<»en  yeare  of  it  has  already  perished  for  most,  youngstei-s 
but  every  day  there  is  delay  and  that  youngster  goes  to  a  segregated, 
inferior  school,  that  day  in  his  life  will  never  1)C  repeated  again. 

Chairman  Celler.  Yon  also  opi)osc  the  pro[K)sed  moratorinni  on 
the  grounds  that  it  would  l)e  unconstitutional  ? 

Mr.  CoRMAx.  Yes,  sir.  You  had  much  better  constitutional  la\rvcrs 
ond  I  would  not  want  to  pit  myself  against  them.  But  I  agree  with 
them  as  to  constitutionality. 

Of  course,  the  dilemma  is  that  it  means  further  delay.  But  the  most 
terrible  danger  is  trying  to  convince  the  American  people  that  we 
should  not  bother  with  it.  that  we  should  stop  wherc  we  are.  Tliat  is 
the  terrible  tragedy. 

I  remember  one  time  a  President  addressing  the  joint  session  said, 
"we  shall  overcome.''  That  rankled  a  few  people  but  it  really  excited 
me.  I  \yish  we  could  hear  those  words  again. 

Chairman  Celler,  Any  further  questions? 

Mr.  HuxoATE.  Mr.  Chairman. 

Chairman  Celler.  Yes. 

Mr.  Httngate.  As  I  understood  your  concern  it  was  that  the  Con- 
gress not  take  action  that  would  withdraw  any  power  from  the  courts  or 
the  school  boards  to  proceed  with  progress  in  integration  and  deseg- 
regation. 

Do  you  think  that  the  busing  moratorium  bill  proi>osod  by  the 
President  would  withdraw  such  authority  from  the  school  board?? 

Mr.  Cormax.  No:  except  of  course  school  boards  are  subject  to  what- 
ever the  political  power  is  in  the  community.  If  the  U.S.  Congress  and 
U.S.  President  say  we  should  not  integrate  our  schools,  it  is  going  to 
be  very  difficult  for  school  boards,  even  if  some  of  the  members  want 
to,  to  move  f onva  rd. 

It  would  be  more  the  indirect  impact  on  them  if  some  of  the  legal 
tools  they  have  are  taken  away. 

Mr.  HiTNOATE*  Thankyou. " 

Chairman  Ceixer.  We  are  very  much  in  your  debt  for  vour  lucid 
statement  and  I  assure  you  that  it  is  a  comfort  to  have  von  before 
us. 

Mr.  CoRMAN.  Thank  you,  sir. 

Cliairnian  Celler-  Our  next  and  final  witness  today  is  Mr.  John  R. 
Cobau,  member  of  the  Steering  Committee,  Grosse  Pointe  Stndv  and 
Action  Committee  for  Education,  Grosse  Pointe,  Mich. 

STATEMEHT  OP  JOHH  E.  COBATT.  MEMBEE  OF  THE  STEEKIHO 
COMMITTEE,  OBOSSE  POIHTE  STUDY  AHD  ACTIOH  COMMITTEE 
FOB  EDUCATION,  OBOSSE  POIHTE,  MICH. 

Mr.  CoBAH.  It  is  a  pleasure  to  be  here.  It  is  always  difficult  to  follow  a 
very  articulate  witness  such  as  Representative  Cornian,  pailicularly 
one  who  is  a  tower  of  strength  and  nionument  ot  excellence.  I  shall  tr>'. 
It  is  paitu  nlarly  hard  because  I  have  to  disagree  with  some  of  his  con- 
tentions. 
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Many  of  us  hoped  and  tliou<rlit  after  the  Brown  case  that  we  were 
heading  toward  a  condition  of  color  blindness.  This  point  has  been 
touched  upon  in  Mr.  Connan's  testimony.  We  are  now  hearing  the  cry 
in  the  area  of  public  education  that  the  law  cannot  be  colorblind,  that 
the  courts  not  only  may,  but  must*  look  to  race  in  terms  of  co.'uposi- 
tion  of  faculty  and  public  schools. 

We  submit,  despite  Representative  Connan's  t<»5timony.  that  this  is 
a  st^p  backward  and  a  monumental  step.  Genuine  social  integration, 
as  opposed  to  merely  integration  as  mandated  by  the  courts  or  legis- 
latures, \\\\\  never  in  fact  be  achieved  so  long  as  our  law  is  construed 
and  applied  on  the  basis  of  racial  percentages.  House  Joint  Resolution 
620  is,  we  belicA  e,  a  necessary  corrective  to  the  movement  of  the  courts 
in  that  direction. 

There  has  been  much  talk,  and  I  r^ret  to  say  rather  loose  talk, 
about  the  obvious  benefits  of  integration.  We  in  our  group  have  long 
supported  the  concept  of  deseffregation  which  we  feel  is  easily  dis- 
tinguished from  integration  of  the  type  that  is  contemplated  by  the 
courts  in  the  school  integration  suits. 

We  l)elievc  in  desegregation.  We  think  that  the  country  is  on  that 
road,  and  we  think  it  should  stay  on  that  road.  We  do  not  believe  that 
mtegration  on  the  basis  of  mathematical  percentages  is  proper.  We 
think  that  our  position  in  this  is  vindicated  to  some  extent  by  various 
analyses  of  the  Coleman  report,  and  by  the  subsequent  analysis  bv 
Dr.  Armor.  The  former  are  published  in  the  Mosteller-Moynihan  vol- 
ume, which  you  may  l>e  familiar  with,  and  have  been  buttressed  also, 
we  Mieve,  by  subsequent  studies  by  Dr.  Armor  which  have  received 
publicity  in  the  last  few  days. 

These  finding,  which  you  may  be  aware  of,  arc  basically  to  the  ef- 
fect that  there  is  verj'  little  or  no  educational  gain  from  integration, 
from  integration  that  is  mandated  by  a  court.  For  this  purpose  we 
distinguish  l)etween  integration  which  is  voluntary  on  the  part  of  a 
school  Ixmrd  and  that  which  comes  about  under  quite  different 
circumstances. 

Mr.  Zelexko.  Why  does  it  matter  to  educational  gain  whether  it 
IS  voluntarj-  or  by  court  order?  How  does  that  affect  the  learning  of  a 
black  child? 

Mr.  CoBAU.  Mr.  Zeleiiko,  I  think  it  is  because  when  the  community 
IS-  behmd  this  tyjxi  of  thimr,  you  get  quite  different  test  results.  As  far 
as  the  legal  principle  involved  is  concerned,  I  am  not  sure  there  is  any. 
But  for  purposes  of  testing,  I  think  there  is  a  different  psychological 
atmosphere  which  surrounds  it.  I  think  that  is  probably  l)ehind  the 
favorable  results  in  Berkeley,  for  example.  This  was  a  community 
effort.  AVhere  it  is  not  a  community  effort,  where  you  have  sul)Stantial 
community  opposition,  I  think  the  effect  ui>on  white  children  probably 
IS  so-so,  perhaps  good,  perhaps  not.  On  black  children,  the  current 
results  seem  to  indicate  it  is  most  unfavorable. 

Cha  irman  Cfu.er.  May  I  strike  an  analogy  there  ?  Suppose  you  lived 
in  a  labor  town  where  the  hulk  of  employment  was  under  the  protection 
of  a  labor  union,  and  an  injunction  was  issued  by  a  court  against  the 
labor  union.  The  community  might  lie  opposed  to  that  court  order. 
Doe.q  that  mean  that  court  order  should  be  rendered  ineffectual  be- 
cause  the  community  does  not  agree  with  it? 
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Mr.  CoBAU  I  am  not  suggesting  that  for  a  moment.  That  is  why  I  am 
speaking  in  favor  of  the  constitutional  amendment. 

Chaiman  CELLHt  If  the  court  issues  an  order  to  desegregate,  vou 
sav  that  IS  "forced"  integration.  If  the  community  is  not  hi  sympathy 
witli  tliat  order,  does  that  mean  that  the  community  should  not  abide 
by  tlic  court  order  ? 

Mr.  CoBAt-.  Xo,  Mr  Chairman,  it  merely  goes  to  whether  the  factual 
conclusion  upon  u-hicli  the  court  order  is  based  is  one  wliich  may  be 
relied  on  by  the  courts-aiid  here  I  am  talkuig  alwut  integration  to 
wliicli  the  community  as  a  whole  is  opposed,  .fust  now  there  is  such 
integration  in  the  South.  We  think  that  is  very  proper.  It  is 
m  Older  to  dismantle  an  artificial  tyiJe  of  segregation.  But  when  the 
segregation  is  not  of  an  artificial  type,  there  Is  no  dual  school  system, 
but  instead  it  is  a  process  which  has  developed  largely  or  entirclv 
.Ti.-'t^  m""^-  ^i**'""  "intent  from  exclusionary  practices,  but  by 
ai  d  large  hrough  choice  of  residence  on  tlie  part  of  whites  a  .d  on  tlii 

..mI^^S  "-l^       I'^PlH-ned,  and  you  try  to  amalgamate 

coi  tiaiy  to  the  coiiiinuiuty  s  wishes,  the  rcisiilts,  Mr.  Cliairmanfl  sub- 
stiidief  ^''"'^  unfavorable,  and  tliis  has  been  buttimsed  by 

I  am  not  aware  of  any  studies  which  show  to  the  contrary  in  a  con- 
uiicing  manner.  I  qualify  that  because  of  situations  like  Berkeley, 
where  tJic,  coiiiniuiiity  is  for  the  event,  for  integi-ation.  Where  there  "is 
reniforcement  for  the  students  who  are  hivolve'd,  I  think  yi  ,  , nay  get 
S^^ft        h"'"''-  1  """^^       »  controlled  ex^H^ri- 

blacL  '"""^  ""favorable,  particularly  for  the 

Mr.  ZFJ.EKKO.  Excuse  me.  The  Annor  study  did  not  include  any 
southern  scJiool  districts,  did  it  ?  '  ^ 

Mr  ?f"^^\f  «3"'^''»»s«''r  tJiat.  I  believe  it  was  northern  districts. 
^^r.  j  olk.  Mr.  Chairman. 

nuffo?H!ilw/°  '"^^       "■''■"'^  sugge.sting  to  the  sul,.-om- 

n  .  Innf-  1  *  «-0"inmiiitics  «liere  there  is  opposition  to  integra- 
tion continued  segregation  would  improve  race  relations?  *' 
for  desSreSition."''""'"^  segregation?  I  am  against  segregation  and 
My.  Polk.  I  am  not  seeking  to  e.stablish  vour  guide  for  your  own 
conduct,  but  whether  as  a  matter  of  national  policy  coiitiiu?ed  Lgre" 
gatioii,  in  your  opinion,  would  ameliorate  race  njlation.  ^ 

t  JttU.lV^'  ^^^I  ""^'•'fst""^.  tl>«  Brown  case  was  premised  on  the 
fact  that  the  court  found  as  a  matter  of  fact  that  where  there  was  a 

^inably  there  were  educational  dilTercntials  that  crept  in.  I  hink  the 
ca.s<,  felt  they  were  from  two  sources:  One:  'dis,)aritv  of  eco- 
nomic resources  npphccl  to  the  schools  and,  two:  just  the  (nvidio^s 
effect  of  l,eiiig  clas.sified  by  race  for  p.irposo.s  of  education. 

«ni  Awit  •^tu^?'*'"'?"  "P?^;  ''^  analyzed  by  Moynihan 

and  Mostcller  in  their  volume,  indicates  that  ediicationaf  input,  that 

<ational  output  at  least  as  measured  by  tests  such  as  scores.  As  far  as 
tjc  mvidiousncss  of  being  characterized  by  race,  we  object  ven'  muclh 
o  this  and  agree  with  the  desegregation  decisions.  We  Sk  tS 
that  docs  not  apply  ,n  the  northern  cities  and  where  it  does  apply  in 


1737 

rectiff*'™  ^  "^^'^''^^         ''"P«f""y.  is  being 

..uL^"''^-  "^y^'^'i the  better  policy  for  fiirtlior  nmoliorntinff  nice 
relations,  a  policy  of  desegi-egntion  or  a  policy  of  segre^r„tion?*^ 
Mr.  (  oiuu.  Desegregation. 

Mr.  HcxoATE.  Mr.  Cobnu,  do  you  suggest  tl.nt  betw-wn  a  (lc.se.rn.jr  ,. 
tion  program  that  is  voluntan.  and  one  wliich  is  involuntarily  inTiS  1 

proS-£."°"'"'"''"'*  '  '-"^^  «f  educSl 

Mr.  CoBAF.  I  am  suggesting  the  test  results  would  be  different 
Mr  HcxG.\TO.  1)0  you  think  that  the  enthusiasm  would  be  different 

lu  the  two  communities  for  the  task  ?  "     »)  iitrent 

3Ir.  CoBAc.  Yes,  I  agree. 
Chairman  Okller.  You  may  proceed. 

Mr.  CoBAu.  We  iwogiiize  the  many  problems  that  beset  schools  nnH 
^0  are  part  of  the  Detroit  furor  tl,at  Repi^ntatiyf M^t  h^ 

S  ?  /l,''^-  ^  ^''"1^?  "         ^ff'nnatiye  attitude,  wl  tEk 

first  that  tliere  must  be  a  certain  lowerii  r  «;  the  rhetoric  bv  the  Zl 

Slyrr^  f  tt'l'ltion  of  the  country  insofar  is  i  eri  !,; 

able  that  the  educational  millenium  is  not  yet  here  and  is  not  aii  s(i^n 
to  oc^ur.  It  IS  most  unlikely,  based  on  any  studies  tliat  have  comM^ 
our  attention  that  this  millenium  is  going  to  come  any  earl  er  £cau^ 
ch  hlnm  of  different  background  and  races  are  put  together  on  r  m-^ 
fu  h^  rl:"  basis.  Indeed,  the  problems  which  Dr.  A.-mor  sJtL  fJrth 
m  his  reiiort  and  which  are  reported  almost  every  day  in  the  pivLs 
fen  .  ffn.'S'''  the  many  psychological  1  an.l  ither  S- 

loms  that  occur  in  big  city  intecnition  situations  may  mean  that  X 

not^l.n'  ^"'"^i-"      ''•'^T^^'^  «lifl-e.x.ntiat.ioi.  o  cSlm 

not  along  racial  lines. .««)niething  which  we  deplore  i'"i<treii. 

hecond,  while  we  a.s  I  have  indicated  agi-ee  with  the  study  of  Dr^ 
Moynihan  and  Mostcller  that  the  input.of^ducatioiial  re.^  rces  n mb-" 
ably  has  veiy  little  l«  do  with  actual  academic  achieyemTnt  ij  eH^ 
nonetheless  .support  efforts  by  Federal  and  State  authoSeS  to  cmcmrr 
ajo  an,l  stimulate  some  rough  parity  of  e,h,catioiial  exixShiVr^^r 

Jl'Vu"^T  iT  c  t''"^•'"'^^''  ■Te  aptually  unable  to  operate 

on  a  full  sHiedide  .SecniK  .  the^e  major  disparities  are  often  re,Ked 

ml  X  1>  r'l  '""^"•■l^'i''  I'"''"  benefit  from  them  as  cause 
^iHl  effe.-t.  Probab  y  more  often  than  not  they  are  due  to  social  and 
family  Imckgrouud  of  the  students,  but  the  feelin.r  thaf  tSi^fation 
sh  p  e.xisf.s.  however  mistakenly,  has  a  yer>-  invidious  effec'o^  Si 
^r^!r^'^''-J^^'']  .V'""f-"'  'x'liove  that,  this  effect  is  moie  on  the 
K  01  y  the  Uctt^ir-  '^^Po-^^-'t  ^''at  societyTvoi'd 

"unit""  appearance  of  un,.c,ual  educational  ojiiwr- 

Finally.  we  urge  the  State  le^rislatuies  and  Congmss  to  dii-ect  their 

Zli  ,  M  '"IV''  "l'P".t':'lU'<*''  P"blic  school  level  can  become  a 
rcn  ity  rather  than  an  ideal.  If.  for  example,  later  stud  es  show  ^Lt 

cation  (1(1  er  of  disadvantaired  or  advantaged  children  to  co  to  school 
one  with  the  otlier,  we  think  this  is  a  propef  activity  ol  al^of  activ?tv 
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for  the  Congress  and  the  legishitnres.  .so  long  as  that  assignment  of 
pujnls  is  not  on  tlie  basis  of  race  but  is  on  tlie  basis  of  disadvantage. 
In  summary,  our  group  supports  House  Joint  Resolution  620  as  an 
application  of  the  finest  American  political  tradition  to  a  subject  of 
particular  concern  which  this  tradition  is  threatened  with  tragic 
erosion. 

If  T  may  depart  a  little  bit  from  my  prepared  statement,  we  w(M-e 
not  aware  at  the  time  we  were  invited  to  ai)pear  that  this  sul)commit- 
tee  was  also  studying  H.R.  13916,  the  Student  Transportation  Mora- 
torium Act.  We  agree,  contrary  to  the  point  of  view  taken  by  the  last 
speaker,  that  guidelines  set  by  the  Congress,  not  necessarily  those  set  or 
recommended  by  the  President,  would  be  preferable  to  the  confusion 
which  results  from  ad  hoc  court  nilings. 

We  suppoi-t  H.R.  18916  with  the  q[ualification  that  we  thirk  that 
the  standards  should  be  carefully  considered  by  this  committee,  and  by 
the  Congress  as  a  whole,  and  that  it  should  further  include  as  the 
jnM'iod  for  the  moratorium  anv  orders  subsequent  to  the  introduction 
of  tlie  bill. 

We  .say  this  because  wc  in  Detroit  anticipate  that  there  would  be  a 
busing  order  come  down  within  the  next  month,  perhaps  within  this 
week,  and  we  feel  that  it  will  create  m8i?slve  disruption  and  a  great 
deal  of  wasted  effoi-t  if  it  is  necessjiry  to  reverse  that  after  the  Supreme 
Court  has  come  down  with  its  rviling  or  after  this  Congi-e^  has  pre- 
scril)ed  different  standards. 

Chairman  Ckixkr.  Any  qiu»stions? 

IMr.  McCuLixx;ii.  Mr.  Chairman,  I  would  like  to  ask  a  few  questions 
about  your  biography. 
Are  you  a  native  of  Michigan  ? 
Mr.  Cou.\r.  I  am  not. 
Mr.  McCrLLocu.  Where  were  you  born  ? 

Mr.  CouAf.  I  was  J)orn  in  Pennsylvania  and  educated  in  Massachu- 
setts, Xew  Jei-sey,  and  Ohio. 

Mr.  McCuLLoi'ii.  Wliere  were  you  educated  in  Massachusetts,  Xew 
Jersey,  and  Ohio? 

Mr.  CoHAi'.  Cambridge,  Mass.,  Harvard  Law  School. 

Mr.  M(:Clux)cu.  Where  did  you  receive  your  elementary  education? 

Mr.  CouAi  .  In  the  public  schools  in  New  Castle,  Pa. 

Mr.  McCt'ijxkmi.  Where  did  you  go  to  school  in  New  Jersey? 

Mr.  CoBAU.  Princeton  University  for  2  yea'***., 

Mr.  McCi'LLOcii.  What  are  you  doing  now  ? 

Mr.,  ConAT.  I  am  in  private  practice.  I  live  in  Grosse  Pointe,  Mich., 
and  I  practice  law  in  Detroit,  Mich. 

Mr.  McCrr^Loni.  What  is  the  population  of  Grosse  Pointe,  Mich.? 

Mr.  ("ouAu.  T  undei-stand  it  is  about  80,000.  I  believe  it  is  about 
70,000. 

Mr.  McCurj,o(:ir.  About  what  proportion  is  black  and  what  propor- 
tion is  white? 

^Ir.  CoBAi'.  There  are  negligible  blacks.  There  are  a  few  other  minor- 
ities. T  understand. 

Mr.  McCuLrx)CH.  Tlien,  may  I  properly  conclude  that  you  haven't 
been  living  with  these  rough,  hard  questions  from  day  to  day  ? 

Mr.  CouAiT.  Living  with  which  tough,  hard  questions?  IVe  are  con- 
cerned with  busing. 
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Mr.  McCiLUK'u.  The  probloiii  of  racial  harmony  and  integrated 
schools — the  problems  that  have  hevn  talked  about  liere  today. 

Air.  C()B\r.  No,  we  have  not  been  living  with  blacks  and  whites  in 
our  tscliools.  that  is  right. 

Mr.  McCuLix)CH.  Have  you  made  a  detailed  deep  study  of  these 
problems  other  than  as  the  spokesman  for  your  connnittee? 

Mr.  CoBAU.  I  think  our  committee  has  mjide  several  studies  and 
I  have  participated  in  those.  I  can't  say  tliat  they  have  approached  the 
level  of  the  Most^ller-Moynilian  study,  if  that  is  what  you  have  in 
mind. 

Mr.  McCrLLOcii.  I  would  not  expect  that  they  would  have  reached 
that  level. 
Are  you  nmrried? 

yiw  CoBAU.  Yes,  and  I  have  three  children  in  the  public  schools  and 
will  have  four  next  year. 
Mr.  McCuLL0(ni.  In  Grosst  Pointe? 
Mr.  (^OBAU.  Yes. 

Mr.  McCuLLOcii.  The  propoitions  you  j^jive  me  refer  to  the  whole 
of  that  city,  do  I  understand  correctly  f 

Mr.  CoBAu.  When  you  say  city,  Mr.  McCulloch  

Mr.  McCcLLorii.  Whatever  you  want  to  call  it,  suburb. 

Mr.  CoBAU.  School  district.  It  actually  encompasses  five  municipali- 
ties and  part  of  a  sixth. 

Mr.  McCuLLooii.  What  is  your  program  for  bringing  quality  educa- 
tion to  the  disadvantaged  schoolchildren  in  America  such  as  you  have 
in  Detroit,  Mich.,  for  instance,  and  in  some  parts  of  Ohio? 

Mr.  CoBAU.  We  believe  that  integration  won't  accomplish  that.  We 
feel  it  is  a  false  goal.  We  feel  the  ^loynihan-Mosteller  studies  indicate 
that  it  is  a  false  hope,  that  the  school  will  be  inte<jrated  but  that  educa- 
tio2ial  level  will  not  rise. 

Mr.  McCulloch.  You  are  firmly  convinced  of  that^  are  you  ? 

Mr.  CoBAu.  I  am  convinced  as  I  am  by  any  study  objectively  under- 
taken by  professionals.  Until  I  see  a  better  study,  I  will  believe  it, 
Mr.  McCulloch. 

Mr.  McCulloch.  I  see.  I  don't  quite  agree  with  the  conclusions 
reached  by  those  two  very  able,  experienced  gentlemen,  if  you  have 
cori-ectly  stated  those  conclusions  here. 

Mr.  Zklenko.  Mr.  Cobau,  do  you  have  a  copy  of  House  Joint  Resolu- 
tion 620  before  you  ? 

Mr.  Cobau.  Yes. 

Mr.  Zelenko.  Do  you  believe  that  the  language  of  the  proposed 
constitutional  amendment,  would  insure  neighborhood  school  assign- 
ments? 

Mr.  Cobau.  I  don't  believe  that  neighborhood  schools  are  necessarily 
the  only  way  that  you  can  assign  pupils,  Mr.  Zelenko.  I  think,  as  we 
indicate  m  our  statement,  that  you  might  take  into  consideration  back- 
groumls.  Xonracial  backgrounds.  You  might  take  into  consideration 
educational  level,  or  educational  achievement.  It  might  be  determined 
by  educational  authorities,  aided  and  abetted  by  Congress  of  the 
United  States  that  it  be  to  the  advantage  of  children  that  they  be  edu- 
cated with  more  advantaged  or  less  advantaged  students  and  to  g^ve 
grants  to  school  districts  •     mplishing  this  form  of  integration. 
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Zf.li:xko.  looking  at  t'^e  prepared  aineiulment  that  your  <rroiip 
supports,  do  you  believe  that  it  would  prohibit  assignment  of  children 
from  Detroit  area  to  Grosse  Pointe  schools? 
ifr.  CoiiAu.  I  don't  think  so, 

]Mr.  Zici.rxKo.  Do  you  think  it  ^vould  prohibit  assignment  of  children 
from  Grosse  Pointe  to  Detroit  schools? 

Mr.  CoiuxT.  When  you  say  assignment,  I  have  to  ask  by  whom.  If 
yon  menu  by  the  courts  under  the  present  suit,  I  would  say  yes,  because 
that  present  suit  is  based  on  racial  factors.  If  you  say  woiilci  it  prevent 
it  in  the  future,  if  the  legislature  in  its  wisdom  decided  that  some  of 
the  other  factors  were  i-elevant,  T  would  say  it  would  not  prevent  that. 

]Mr.  Zklkxko.  You  testify  that  you  support  voluntary  desegregutioji, 
such  as  in  Berkeley  or  in  <  "^h^r  cities  where  elected  officials  voluntarily 
ha  ^'e  a  greed  to  desegrega  t      Miat  correct  ? 

yiv,  (\)RAU.  Yes.  T  believe*  in  conit-ordered  desegregation  also. 

]\Ir.  Zrr^xKo.  But  insofar  as  volunt..ry  efforts  are  coricerned.  will 
you  tell  the  couunittee  how  you  bolieve  such  efforts  could  continue 
under  the  languasre  of  House  joint  Resolution  620  which  you  suppoii:  ? 

^Ir.  Cc^RW.  Insofnr  ;is  you  are  talking  about  seirregation  based  on 
race,  it  cnu  be  either  voluntary  oi-  luidoi-  court  order,  and  this  would 
not  p^e^•ent  that. 

>fr.  Zklkxko.  The  himruage  of  the  pro])o.sed  amendment  provides 
that  no  public  .school  student  shall,  because  of  his  race,  creed,  or  color, 
be  assigjied  to  or  required  to  attend  a  particular  school. 

I  have  given  you  the  ease  of  Berkel(»y,  Calif,  or  Tlarke  County,  Ga., 
Avhere  tliere  was  racial  assignment  of  pui^ils  to  undo  a  .segregated 
school  .system.  Would  that  be  permitted  under  House  Joint  Eeso- 
lution620? 

Mr.  CoB.\u.  No;  some  other  method  of  integration  would  have  to  be 
attempted. 

^Ir.  Zi:t.i:xko.  Then  voluntaiy  efforts  to  desegregate  would  not  be 
perniitt^^d  nnder  Hou.se  Joint  Resolution  620  ? 

]Mr.  CortAT'.  I  won't  go  that  far.  I  would  sav  voluntary-  efforts  to 
de.segregate  in  which  you  look  to  the  race  of  the  childreli  would  no 
longer  be  adequate. 

^fr.  Zki.kxko.  The  Supreme  Court  has  said  assignment  based  on 
race  arc  essential  tools  to  undo  segregation  school  systems.  What  other 
system  would  you  sugirest  be  used  to  undo  a  .segregated  school  svstem? 

Mr.  CoKw.  Thei-e  are  other  alternntives.  Theiv  are  alternatives  of 
neighborhood  .schools.  Theie  are  other  alternatiAes  that  are  available. 

Mr.  Zki.kxko.  How  would  desegi-egation  be  achieved,  sir? 

Mr.  Con.\u.  Again  I  would  have  to  see  tlie  particular  situation.  I 
would  have  to  know  the  particular  resources  available  before  T  could 
comment  on  that.  I  have  never  quite  understood  why  .shifting  to  a 
neighborhood  school  system  is  not  feasible,  even  in  the  South.  T  think 
that  IS  what  we  have  in  the  Noith  and  I  nm  not  clear  why  the  South 
should  necessarily  be  discriminated  against  at  this  stugc  in  its  ledsla- 
tive  flexibility  because  it  practiced  a  dual  school  system  5,  lo/or  20 
years  ago. 

Mr.  Zelkxko.  Mr.  Cobau,  if  a  court  found  that  a  residential  area 
was  racially  segregated  because  of  State  action,  and  the  local  school 
board  wantert  to  make  assignments  on  the  basis  of  residence,  would 
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iieiixliborhood  sclioo]  assignmonts  be  permitted  under  tlie  langnnire  of 
House  Joint  Resolution  620 ? 

Mr.  CoBAu.  No  assignment  on  the  basis  of  residential  ai'ea  would 
be  prohibited  under  the  laiifruage. 

Mr.  Zelkxko,  May  I  pose  the  question  again.  If  a  court  found  that 
residential  ])attems  or  residential  areas  were  racially  segreirated  due 
to  State  action,  could  a  school  board  make  neighboVhocVd  sHiool  a?- 
sig-iments  in  such  circumstances  und(T  the  language  of  the  proposed 
amendment  ? 

Mr.  CoBAr.  Mr,  Zelenko,  I  would  liave  to  leave  that  to  the  courts. 
My  own  judgment  of  it  Avould  be  that  it  could  continue  to  assign  on 
the  basis  of  neighborhood  schools. 

Mr.  Zelknko.  Thank  you, 

Mr.  Pouv.  I  have  one  last  que^stion. 

Mr.  Cobau,  >;ou  indicated  before  that  you  thought  desegregation 
was  a  hotter  national  policy  than  segregation. 

Mr.  C\)HAu.  Not  a  better  policy,  an  absolute  must. 

Mr.  Polk.  In  (hat  ca^e,  don't  you  believe  there  are  situations  where 
the  only  method  for  dese^j^regatin^  a  particular  school  district  is  to 
assign  childi-en— to  unassign  children,  actuallv— so  as  to  produce  in- 
tegrated schools?  And  if  it  should  be  that  the  school  to  wliich  a  child  is 
assigned  is  farther  than  a  mile  and  a  half  from  his  home,  the  Stato 
often  provides  trans?iortation  by  schoolbus.  Thus,  can't  you  envision 
situations  like  that  where  the  only  way  we  can  achieve  desegregation  is 
through  court  ordered  busing  ?         "  ^ 

Mr,  ronAT\  Through  con  it-ordered  busiuL'  on  the  basis  of  race  ? 

Mr.  Polk.  Yes. 

Mr.  CoHAU.  I  find  it  Avrong  t*  .-orrect  one  wrong  bv  another  wronir. 
I  feel  it  wrong  to  label  any  ])ei-son  and  chissifv  him  legislatively  or 
administratively  on  the  basis  of  rac(^  I  don't*  feel  that  the  proper 
remedy  for  segregation  is  another  administrative  classification  on  the 
basis  of  race. 

Mr.  Polk.  Then  the  courts  should  not  take  race  into  account  in 
fashioning  the  remedy  ? 

Mr.  Cobau.  Neither  the  couits  nor  legislators  nor  administrators. 

Mr.  Polk.  That  raises  an  interesting  problem.  If  House  Joint  Res- 
olution 020  were  ado]>ted  and  a  school  board  were  to  violate  it  by 
assigning  pupils  on  the  basis  of  race  to  a  particular  school,  could  the 
courts  take  race  into  account  in  unassigning  those  children?  Or  would 
House  Joint  Resolution  020  declare  constitutional  rights  for  which 
there  could  never  he  a  remedy  ? 

Mr.  CoHATJ.  If  there  is  a  right,  I  don't  conceive  that  you  liave  to  have 
a  remedy.  You  only  need  remedies,  as  I  conceive  tliem\  for  a  wrong. 

Mr.  Polk.  Excuse  me  for  being  so  obscure.  If  House  Joint  Resolu- 
tion 620  were  adopted  and  a  school  board  assi<2:ned  nublic  school 
students  on  the  basis  of  race  to  particular  schools,  could  a  Federal 
court,  petitioned  by  a  plaintitf  who  was  assigned  to  a  particular  school 
on  tlie  basis  of  race,  grant  to  that  plaintiff  a  i^emedy,  and  in  granting 
the  remedy  could  the  court  look  to  the  race  of  the  plaintiff  ? 

Mr.  ToBAU.  Obviously,  whenever  you  find  a  violation  of  aasignment 
on  the  basis  of  race,  tins  finding  is  predicated  on  the  fact  that  some- 
one IS  of  a  paiticular  race.  So  for  purposes  of  enforcing  this  amend- 
ment, it  would  obviously  be  necessary  to  look  for  the  courts  to  make 
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a  fiiidin^^  of  rare  of  the  child  and  that  he  has  beeji  assigned  to  a  school 
on  basis  of  that  race. 

Mr.  PoMv.  And  in  undoing  the  \Yrong  also  would  the  court  have  to 
look  to  race  and  not  be  color  blind  i 

Mr.  CoB.\r.  In  undoing  the  wrong  they  merely  prohibit  that  par- 
ticular assignment  or  that  series  of  assignments. 

^fr.  Polk.  By  unassi|?ning  whom  ? 

Mr.  CoB.\u.  By  requiring  the  court,  administrative  authorities  to  do 
so  or  by  entering  the  order  itself  which  is  based  on  some  other  factor. 

MiV  Polk.  It  seems  to  me  that  you  are  saying  that  in  remedying 
wrongs  under  House  Joint  Besolutioii  620  the  couxl  could  take  race  into 
account  but  in  remedying  wrongs  under  the  14th  amendment  the 
court  could  not  take  race  into  account. 

Mr.  CoBAU.  I  don't  feel  that  it  is  taking  race  into  account  when  you 
enforce  House  Joint  Resolution  620  by  determining  that  somebody 
has  been  discriminated  against  in  violation  of  it  on  the  basis  of  his 
nice.  I  would  have  to  say  T  don't  think  that  to  enforce,  tliis  on  that  basis 
IS  any  more  taking  race  into  account  than  it  was  in  the  Brown  case, 
which  merely  held  that  you  cannot  have  a  school  system  based  upon 
two  school  systems  in  effect  based  upon  race. 

Mr.  Polk.  Then  you  feel  tJiat  House  Joint  Resolution  620  is  simply  a 
restatement  of  the  Bvovm  case  ? 

Mr.  CoBAi:.  I  feel  it  is  an  amplification  of  what  the  Brown  case 
should  have  decided  and  what  a  lot  of  us  thought  it  did  decide. 

Mr.  Polk.  Do  you  feel  that  the  Swann  case  is  a  contradiction  of  the 
Broirn  case  ? 

Mr.  CoB.\u.  T  feel  the  Swann  case  is  headed  off  on  a  tangent  nnd 
should  not  go  on  tnat  tangent  in  that  particular  respect.  The  Swann 
cas?  held  a  lot  of  other  things. 

Mr.  Polk.  Would  the  Sicann  decision  be  overruled  by  this  consti- 
tutional amendment?  . 

>Afr.  CoB.\i;.  I  can't  answer  that  in  its  entirety. 

Mr.  Polk.  Thank  you. 

Chairman  Celler.  Thank  you  very  much.  We  appreciate  your 
coming  this  morning.  We  will  insert  your  prepared  statement  in  the 
record  at  this  point. 

Mr.  CoBAr.  Thank  you. 

(The  statement  referred  to  follows :) 

StATBMKNT  to  COMMriTE-  ON  THE  .JUDICIARY,  UNrTED  STATES  HOUSE  OF  REPRE- 
StNTATIVES.  BY  GROSSI'  PoINTE  8tUDY  AND  ACTION  COMMITTEE  FOR  EDUCATION, 

Orosse  PoiNTE,  Michigan  ' 

Almost  since  this  country  A-na  settled  by  Europeans,  the  goal  of  bringing 
persons  of  differ  ng  othnic  or  religions  backgrounds  into  full  political  and  ecl^ 
I  oimc  participation  has  »)een  a  cherished  one.  admittedly  honored  in  many 
instames  only  hy  lip  service  but  very  often  commanding  the  res|>ect  and  efforts 
<»f  n  broiul  spectrum  of  politiral  and  social  leaders  and  groups.  We  share  this 
ffonl.  and  sn^jirest  that  niles  requiring  racial  balance,  whether  in  the  schools  or 
olsewhere,  whether  ordere<l  by  courts  or  by  other  authorities,  will  seriously  under- 
minp  this  goal.  We  support  Il.J.K.  620. 

P,i!l!irL«^y'^^^''V^^lt'^'i^  ^/'P®^'  ^^'^  aftermath  of  Brown  vs.  Board  of 
«.  n^i  L  !,^^^''^?'''  V'"^,  y^^-^  ^"""^^'^  ^>eading  for  a  universal  principle 
whereby  the  law  is  color-blind  and  will  not  accept  racial  characteristics  (or 
religious  or  ethnic  background)  in  lieu  of  substantive  differences,  as  proper  bases 
for  legislative  classification.  The  dismantling  of  dual  school  systems  was  a 
necessary  nnd  proper  corollary  of  this  principle,  and  we  applaud  successes 
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adii(.V(»<I  111  tins  areji.  Hinvevor.  wo  now  hear  the  cry  tliat  uv  ii<it  oiilv  luav 
liiit  nnist  l(»ok  to  racp  in  (I(»tmniiiiii>;  tlio  rompositidn  of  stndoiits  tuu}  facultv 
111  pnhhc  whools.  We  ;:ul>init  that  this  is  a  ^.top  harkward.  a  drastic  ston  and 
that  iyeniiine  social  integration  (as  opposed  to  inteRnition  mandated  bv  courts 
^no'*^\f^^'V?•Vo^'i  n">*''''''  Ik.  achieved  so  huig  as  onr  law  is  so  consti^ed  and 
so  apiilied.  H  J.U.  OJO  1.S  a  nccessjiry  corrective  to  the  movement  of  certain  courts 
in  this*  direction. 

.\l»art  from  the  invidious  lonR  term  effect  of  allowing  onr  s(K-ial  ndes  to  be 
fixed  on  the  basis  of  nice,  it  is  fnr  from  clear  that  mandatory  racial  balance  in 
M.h(K,Is  will  have  any  beneficial  effect.  Analyses  of  the  rolenian  report  have 
demonstrated  (on  the  ba. sis  of  data  presently  available)  that  e<liicationaI  l)enefits 
to  (lisMdvaiitaKH  children  from  asycK-iation  with  childmi  of  more  fortunate 
bac-kffronnds  are  neshpible.  Tlie  other  factors  involved,  which  we  mav  refer  to  as 
s(K-laI  benefits  as  opiK>.sed  to  those  which  may  l»e  iiieasnrecl  bv  cn.stomarv  e<lu- 
cational  techniques,  are  harder  to  define  or  to  balance.  It  ha.s  Wn  annied  that 
children  will  be  more  t(derant  if  exposed  to  other  races  at  earlv  age-  it  is  just 
a  :  1  nsKdde  to  c(uiclnde  that  this  is  one  of  the  great  myths  of  our  soi?ietv  that 
c-iuistaut  exposure  to  those  of  other  backgrounds  is  ju.st  as  likely  to  generate 
c(uifhct  and  permanent  autag(mism  as  to  alleviate  them.  It  has  been  argued  that 
neighlK.rbood  schools  without  racial  balance  must  inflict  .some  psychological 
damage :  it  is  just  us  rea.souable  to  deduce  that  education  with  others*  of  similar 
cultural  backgnaind  is  psychologically  healthy  for  children  hv  reinforcing  ties 
with  family  and  comiminity.  and  that  disrupticm  of  .such  ti^N  will  create  man v 
nion>  problems  than  it  c(ai!d  reasonablv  |to  exi>ected  to  resolve 

AVe  accordingly  support  H..7.R.  {;20  as  applying  one  of  the  Aoblest  principles  ' 
of  the  American  ideal  to  one  major  area  of  activity,  and  also  as  blocking  an 
impni'lout  and  futile  attempt  by  .scmie  courts  to  achieve  certain  ill-defined  social 
goals  .It  a  very  real  and  very  sub.stantial  i>ersomil  co.st  to  tlie  millions  of 
cinldreu  involved. 

Recognizing  that  onr  schools  are  beset  by  many  problein.s.  we  have  the  following 
suggestions: 

nnmifilvi?!'  7"!I"»n*^if«  w»^<V"  tbo  nation  mu<^t  -ome  to  realize  the  enormous 
complexity  of  the  problem.  They  must  als(»  ackiiowlcilge :  (1)  The  e<liicati<m'il 
minenuium  is  not  here,  and  is  not  imminent,  for  any  of  onr  children,  whether  dis- 
ndvantaged  or  m»t:  (2)  It  is  most  unlikely  that  this  millennium  will  come  one 
im.iiient  earlier  l»ecaii«e  children  of  different  backgrounds  or  races  are  nut 
t(|g.»tlier  on  a  pi-oiK>rtionate  basi.s.  Indeed,  progress  is  arguably  more  apt  to  come 
through  be  ter  differentiation  of  children  on  the  basis  of  educational  level  and 
potential  (but  never  race)  .so  that  the  level  of  instniction  is  more  accuratelr 
geared  to  the  needs  of  each  child.  »i*iici> 
Second,  while  the  correlation  of  school  resources  with  academic  achievement 
is  far  from  clear  we  nonetheless  support  efforts  by  federal  and  state  authorities 
to  encourage  and  stimulate  at  lea.st  a  rough  parity  of  educational  exwnditnrw* 
per  child.  Onr  motives  are  twofold:  (1)  Many  schmils  are  not  on  I  v  poor,  but 
actually  unable  to  oiKjrate  on  a  full  schedule:  (2)  Major  di.sparities  of  expendi- 
ture, when  seen  in  relation  to  superior  academic  achievement,  are  regarded  bv 
hoM*  who  don  t  participate  in  either  as  cause  and  effect.  Prohabl  •  more  often 
than  »»«tb  are  the  product  of  the  social  and  family  background  of  the 
students  but  the  feeling  that  the  relationship  exi.st.s.  however  mistaken,  has 
undesirable  effects  on  society,  allK^it  more  on  parents  than  on  children,  and  we 

.  o  l"'''T^""^^'''^^  T*^?^*         "^^^  ^^^^  appearance,  of  un- 

eijhai  educational  opiKirt unity. 

Finally,  we  urge  the  .state  legislatures  and  the  Congress  to  direct  their  atten- 

tnuis  and  energies  on  a  continuing  basis  to  methods  through  which  equal  edu- 

catinnal  opportunity  at  the  public  .school  level  can  become  a  realitv  rather 

•  V  (contrary  to  present  indications)  that  di.s- 

ihlVVv^M  learn  lietter  in  assfK,-iation  with  those  not  di.sadvantagefl. 

•  miT  w  ^'"^  considered  as  a  social  policy:  the  proposed  amendment 

ere   f  JnL  i  vi^H*     T'^^'"^*?*  ^""I  '"''^^  puqioses  unless  based  on  the  dis^ 
creditwi  and  invidious  chissiflcation  of  race 

V,m!H,V,!!!T'iT;/''^  ITJuV  f'^'^I^^"^  ^-^-^  ««  application  of  the  finest 
AmtTican  po  tical  tradition  to  a  subject  of  particular  concern  in  which  this 
emfrtlTl  H  ^  erosion.  We  further  support  con?iuiiing 

v^^i    %  ^  .     ^nl'^^TJ"'^  *7  ^^"^^  legislators  to  find  effective  methods  to  pro^ 
vjde  actual  equality  of  educational  opp(,rtnnity. 

John  R.  Cobau. 
Chairman,  Resolutions  Committee. 
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riinirmaii  Ci:uxn.  The  committee  will  now  recess  suhiect  to  the  call 
of  the  Chair. 

(AVIu'ieuiK)ii,  at  12  o'clock  noon  the  committee  was  rece'ssed  suhiect 
tothecallof  theChair.)  ■* 
(Suljsequeiitly.  the  followinir  statements  were  re<eivcd  :) 

Statement  ok  Hon.  Jack  Kemp,  a  r.S.  Rbprf-sentative  ix  Cosc.kkss  Fkom  rm- 

.State  of  Xew  Vork 

Mr.  (;ii:iiriiiini  and  McnilitTs  of  tin-  SulK-<'inniittee :  There  luive  boon  few  is- 
mt^  m  our  hi.stor.v  that  have        of  .leoin-r  cneern  to  o..r  <ifi»..rHu,„  rt 
:iu<l  lmre:.,ien,t-<,rdert-a  hius-iu;?  to  alter  the  ra.  ial  mixture  of  ,.«blie  .schooN 
.iw  V";"""^ ^  a"'  j">=t  as  a  «iM.ko.snian  for 

,wi  w"  :  r,'  ''I'*'"'  ' '"'f  'f  Iwislntor  who  is  <U^,,ly  c-on.-erned  alK,ut  fone.l 
biisnij;  imi«..s,Hl  „„t  for  th<-  sake  of  .mality  edui^tiou  but  to  a.hievc  a  hvpotheti- 
<•:.  r,.<  i:,l  (,u<.f.i  lu  s,  !i,H,ls  I  :iiti  .  ouceruwl  h.v  what  I  have  H-eii  it  <lo  to  l'outiiic, 

111.1  (liStnct,  iiiy  isf.Tte  ami  our  Nation. 

tlU!  ■  <l>^•r.^ .  ..ffpct  of  foni-d  l.usuig  on  educatioiia!  excellence.  I  am  couc-ruwl 
•i.'„  t  die  t hr<-.-.   that  forced  busing  po^-.s  to  a  i«r<.nf  s  ri«hf  to  w-ud  its Xd 

ii«»n:i!  iTiMs-  tlijit  tlics«»  orders  iii;i.v  h:Uv  (Mi^fiideml 

'« 'i  ^-^  y*  '''"^"^  .^^'IV*  ''  ^       >'I*<-*>kin«  today     the  husin-  of  chil- 

■t^l/iUli;.  bun.u<.rntic  order,  for  the  pSrpLe'of 

I  have  heard  it  said,  primarily  hi  an  effort  to  mitigate  the  irravitv  of  the 
...  M>';J  =^M,e.  that  .u.siu?  i«  a  hi.Kforic  iusfiliiti.m  i«  Aiuerica  ImWnc  bLn  n"),! 
oy  r  ihe  year.,  to  n!n.s,H,rt  millions  of  children  to  sih.wl  and  back  apa^n  B  it 
i  Z-^  Lnf^T^"^';";"'"''  tn.e  of  biLsinR  nn.I  the  kind^f  whi^ 

I  '•iK-ak  today..  The  difference  cnn  be  put  in  one  word— compulsion. 

LOCAL  CONTBOL 

r..iii  t  .,rd<.r<Hl  biisinff  plans  transfer  students,  not  as  a  matter  of  convenience 
but  f ,  a<-  iieve  some  arbitrarily  established  formula  of  lacial  mix  Onrtraric 
i;e.Kulf  IS  that  the  ct,urts  and  government  officials  have  r^lXced  L  pareSt  in 
<b-fcri>.iuii.«  what  scluml  his  child  shall  attend  and  how  P"'^'^"* 

We  have  h«ird  a  grojit  deal  of  discussion  of  -iwirentnl  control'  and  "rom 

:'vn"L*"u'""'-    '^'"■.'■f  ^'■•"■^  '^''""'^  l"Tl"e7oreTl  is  bu^fnl  is"nj 

•xphMlPd.  However,  this  new  line  of  recent  ca.ses      busiuK  makes  lie  scia^l 
even  im.re  .li.sfaut,  from  the  parents  who  send  their  .•hildrt-u  toTt 
,n,{'  .M"  -  J  *^       **  '^'■''■''f  omtrol  to  the  central  st^liool  bureaiic 

rirai:d'x?;,r  fijr  """"•"■^ 

rh!s  is  iwrflculariy  disturl.iuK.  esiwially  in  view  of  the  fact  that  neonle 
n  ready  reduce,!  to  severe  fnisfrafi.m  by  fbelr  iimbillfv  to  7ff«Ta  cmmrx-  s^^^ 
c  efy  an.  Koyeniuienf  that  often  moves  in  ways  that  are  ini.mu.rel.SrNnd 

l^en'f^       "  "T'"-  '"•^  ""''^  ""'f  n^™-  ^T,^a  influence 

Kiken  from  them  to  achieve  the  single  goal  of  racial  balance. 

m.1,1.    f  \.  "''"P-  "nve  the  right  to  control  ai 

much  ,,f  their  li^es  as  is  p.^ssible  in  a  complex  .s,.cietv,  and  the  s^"tools  are  a 
maj<.r  func  ion  of  government  whl.h  would  not  .suffer  and  might  e  Tn  l,2iefi^ 
from  a  great  mrasure  of  hK-al  control.  *'  i>«nent 

consolidation  ANU  political  BOUNnAniKS 

m.r^  Vi  .'^V!  convenience."  That  might  !«,  Imt  tbev  al.so  signify  niucli 
more.  S<  Iuh,I  .listri.-fs  n.-ross  this  Nafi.m  ifpn^nf  one  kind  ./organiSn  Imt 
1  <Iem<K;mfic  .society  has  chosen  for  its  schools.  In  this  con  ext  dSns  that 

CONSTITl-TIO.NAL  ASPKCT8 

flip  ?-,1,wM,'I.'fi"i,''''^i"  C''"«l<'«"™ble  room  for  doubt  as  to  whether 

i.ili.  "  "i'""*"''  n'nn<lato«  n  system  whereby  every  .scbo<.l  si  ."l  have  a 

Mack  minority  and  no  s<-hool  sbnil  have  a  black  majority.  Xe^XiX.  ,S„t 
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day  ji'<Jges.  with  whom  the  doctrine  of  judicial  restraint  is  not  rwimhir.  seeui 
!l^f»f^  warrant  for  wliatever  inrficies  they  feel  an-  Lest  for 

MKletj.  Thw  has  l>ec<iiiie  a  imrticular  source  of  raiitor  in  many  coiumuiiities 
Kince  the  decision  to  bus  was  not  made  hy  them  or  their  elected  reiiresentativcs 
hut  wiiK  forced  on  them  hy  judicial  and  hureaucratic  fiat 

«>,2"^.?"'^?^"i".''''T.^"'."f  '"f"'''*-'  ^'"^     "■''af  "'e  Constitution  means. 

.  'JV'''!^-       "  "'P  t^-onstitutioii  to  sav  that  it 

mist  allow  black  children  int.i  the  public  sclwHs  in  their  neigliborliowls.  But. 
if  s  <iuite  another  for  it  t^,  say.  at  the  liaiKls  of  its  inten.relers.  that  some  ehiU 
dreii  may  not  be  allowe<l  to  attend  the  imblic  school  nearest  their  home  due 
to  their  race  or  color.  W  hen  <m.  begins  with  the  first  proiw.sition  and  en(U  with 
the  second,  .me  truly  wonders  if  the  Constitnthm  is  being  inten»reted  correctly. 

in  fact,  .in  ana  ysis  of  what  the  lower  courts  have  been  doing  in  the  ar^a 
of  busing  .since  (he  latest  Su|,ren.e  Conrf  .locision  in  the  area  < the  Sra 
decision)  reveals  a  significant  asiH,tt  «.£  the  prolilem.  Ix»wer  wjurt  judges  have 
been  going  far  l«.yond  anything  the  .Supreme  Court  lias  mandattMl;  ind«^^<l  thev 
have  Iwen  onlering  iirecisely  the  things  th.it  the  Swann  decisions  fold  (he in  (he 
(  oiistitu  ion  did  not  rwitiire.  The  lower  court  jiKlges  have  not  hcH-ii  waiting  for 
t he  legisl.Knre  or  even  the  Supreme  C.i.rt  it.self ;  they  have  siini.ly  been  writing 
their  own  .social  opinions  into  the  Con-stitntion.  i  •      ^"  ^riini,, 

I  realize  (Imt  there  h.ive  been  iii.stances  in  the  past  where  a  hl.ick  child  wis 
.UKt^  ,w.st  his  neighborhood  school  to  attend  a  black  school  or  a  white  child 
wrS""         "'•'K»'l"«-»>ood  school  to  attend  a  white  .school.  That  was  m<.rally 

tvi!!!»  'i  ''»'!•«>"«  t'P'ir  that  today  it  is  morally  right  to  h.is  a  black  or 
nr   ihm  "!'.^  "e'.Kl.l>«>rli.KKl  sch.M,l  so  that  he  will  become  pari  of  an 

artificial  r.ncial  balni.<-e  in  a  .s<bool  miles  away.  This  is  whv  there  is  no  d<ei 
moMl  imssion  in  favor  of  busing  for  racial  Iwilan.-e.  whether  on  the  .Snpreme 
irt  I  I  Congn-ss.  from  the  I'resideiit.  or  from  the  bla<-k  coniinnnitv 
It  IS  niimrtant  to  rec-sill  that  in  Hm,  the  .Supreme  Court  in  (he  Hroirn  .-ase 
clearly  held  that  the  st.jtes  shall  not  designate  where  a  child  .shall  attend  public 
M-I.....1  on  the  basis  of  his  ,  o)or  or  ni.-e.  To  ,lo  s<,,  sai.l  the  (/ourt.  violate  Vi  c 
nth  Amencment  which  gtmninte<-.s  ever.vone  •ecjiiil  protection  of  the  laws."  m 
«HTh"'iT;  government  must  be  color-blind  in  its  dealing 

Mce  or  color  without  viohiting  the  e«iual  protection  claii.se  ;t  the  Constitiiti.m. 

Mr.  Cl  airnmn.  I  am  certain  that  the  vast  m.ajority  of  Americans  accept  and 

frr««i!'  l J*'"'-'P'«       government,  for  this  priiiciple  I  as  heo 

ir  ">  laws  used  to  outlaw  dis 

crimination  in  housing  and  employment  """aw  ul^ 

Pni'/ririr^:  " '«  o'>^*"V«  ^'"'f  *e  area  of  school  assignment  some  of  our 
courts  have  ignored  the  color-blind  mandate  of  Brotct,.  I  firmly  believe  that 

amendme"i'n        "  »  Conslkutionaf 

I  realize  that  many  judges  think  they  are  in  accord  with  Broicn  hy  ordering 
■  I7^ri  r^  h'"".f-  very  disturbing  and  alien  to  our  ^system  of 

.Tnrf  fn  "J.a''''',  ^OP'T"''''  "■•"li'  argument  changes  from  an 

1  *  Ju'.'""''  ''^''''oni-no  N,.pro  child  shall  be  excluded  from  public  school 
because  of  his  race— to  a  distant  effort  to  restrict  it, 

QUAUTT  EDUCATION 

imnrn^"in"=M  ^^'I^  the  academic  performance  of  black  children  would 

^nlpro^e  i"  srtiools  integrated  through  transportation,  but  there  is  no  evidence 

littiP  op";!!!  Jirtl  l^''  Z^^"""'  artual'y  suggests  is  that  Integration  has 

little  or  no  effect  on  academic  performance. 

"  "l*"  r''''^"™f«  reorganization  of  the  schools  that  the  lower  court 
«  "'"f  "ver Jhe  country  is  being  undertaken  so  that  the  pre- 

.snmnd  nohievement-raising  effect  of  socio-economic  integration  can  occur,  we  are 
likely  to  he  cniell.T  disappointwl.  There  is  little  if  any  encoiimgement  to  he  derived 
from  studies  puhlfshed  and  unpublished,  of  voluntary  hiising  programs  ev^ 
mo  v^fT"  ^^^Z"         """"       '""•"f  favora'hle  cimimstances  fwith 

and  en 'hti^ratv':)'  """"'"'^        ''''''  "^"""^  ''^'^ 

Against  this  background,  one  can  understand  the  fnror  generated  bv  a  remark  ' 

cision  that  "dccegregatlon  may  not  be  subordinate.  A  remark  such  as  this  is  fairly 
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typical  of  the  attitude  of  our  lower  court  judges.  They  have  arbitrarily  concluded 
tiiat  iiotliiiig  should  stand  in  the  way  of  ending  desegregation— neither  cost,  nor 
educational  benefit,  nor  housing  iwttems,  nor  neighborhood  schools,  nor  couven- 
lenco.  nor  the  parents'  nor  children's  desires.  Indeed,  nothing  at  all  should  prevent 
them  from  placing  children  of  varying  colors  in  jypecial  mathematical  arrange- 
uiHits  and  distributing  them  neatly  throughout  the  cities  and  suburbs. 

Herein  lie.s  my  main  objection  to  compulsory  busing.  As  one  of  the  newspapers 
in  my  district,  the  Conner  Express,  articulately  stated ;  "The  pursuit  of  exceUence 
in  education  seems  to  be  suddenly  frozen  in  favor  of  the  pursuit  of  an  overly- 
idealistic  *body-count'  formula  of  exact  racial  balance." 

Professor  Charles  V.  Hamilton,  a  Negro  scholar,  has  written  in  the  Harvard 
Educational  Keview  that  segregationists  must  be  fought  at  every  turn.  Then  he 
added :  /But  In  our  determination  to  defeat  them,  let  us  not  devise  plans  that  are 
dy.sninctional  in  other  serious  ways." 

His  comment  goes  to  the  heart  of  the  great  dilemma  surrounding  busing  and 
quality  education.  Let's  not  continue  in  the  mistakes  of  past  policv  that  has 
demanded  so  much  of  our  schools.  They  have  been  expected  not  only  to  educate, 
but  also  to  accomj)lish  a  huge  social  transformation  that  the  adult  community  has 
been  unable  to  achieve  for  itself. 

To  bring  about  the  goal  of  an  integrated  society  is  going  to  take  time—it  cannot 
be  done  overnight.  And  any  attempt  to  place  the  major  responsibility  for  social 
reform  on  one  institution— the  school— is  doomed  to  failure.  Wo  mast  rc-o<!tnhlish 
the  primacy  of  educational  objectives  that  underiie  the  original  Brown  decision 
and  .v-top  transporting  children  without  any  regard  to  any  set  of  rational  educa 
tioual  value.t;. 

One  of  these  rational  values  is  the  question  of  money  and  priorities.  Manv  of 
the  school  systems  in  the  country  are  either  chronically  broke  or  fa<»ing  very 
austere  Imd^ets.  In  this  context.  I  find  it  outrageous  to  be  si)ending  huge  sums  on 
bnsinff.  There  is  much  evidence  to  show  that  busing  decreases  the  qualitv  of 
education  because  it  siphons  off  funds  that  might  better  be  spent  for  reading 
specialists,  remedial  reading  courses  and  extra-enrichment  courses  for  the 
youngsters. 

I  think  that  all  parties  concerned  will  benefit  the  most  if  we  again  make 
the  test  of  our  schools  solely  what  they  are  supposed  to  do-educate  our  children. 
rLn^*  « ;?w  T^Tu  'l",!^  educatc.  What  they  might  achieve  in  integrating  the 
races  will  indeed  be  a  hollow  victory. 

IMPBOVINO  EDUCATIONAL  QTTAUTY 

B^ore  difNmssing  constructive  ways  to  improve  the  qualitv  of  education  for 
an.  T  must  state  n'  the  outset  that  I  firmly  disagree  that  race  has  much  to  do 
with  educational  performance.  It  has  been  aptly  demonstrated  that  black  and 
other  minority  youngsters  who  come  from  middle-class  homos  perform  academi- 
cally on  a  par  with  white  children  from  the  same  background.  White  children  of 
impoverished  Appalachian  families  tend  to  perform  poorly. 

All  this  points  up  the  fact  that  we  are  facing  a  complex  social  problem,  not  a 
racial  problem.  I  think  we  have  done  much  to  iwlarixe  the  races  bv  referring  to 
the  probleui  of  improving  the  quality  of  education  for  all  children  as  a  racial 
issue.  It  clearly  is  not. 

In  a  report  prepared  by  the  National  Committee  for  the  Furtherance  of  .Tow!.<!h 
Education,  Evecutive  Vice  President  .Tacob  Heoht  evplnined  that  the  busing 
roncept  stemmed  from  research  studies  conducted  a  decade  ago  which  indicated 
that  >egro  children  attending  schools  in  white  neighborhoods  did  better  edu- 
cationally than  Negro  children  who  went  to  school  in  Wack  neighborhood^,  nnd 
he  went  on  to  report:  "It  is  now  thought  that  the  Xegro  children  in  tho  oHcinal 
studies  improved  educationally  because  of  other  factors,  and  not  the  businir. 
We  are  beginning  to  realize  that  these  Negro  children  were  not  representative  ot 
all  >egro  children,  but  were  from  middle-class  Negro  families  who  were  accrr»s- 
sively  trying  to  upgrade  their  status.  It  is  not  surprising  that  in  those  American 
cities  where  busing  programs  have  been  carried  out.  Negro  children  have  not 
done  better,  and  that  iT^dicatlons  are.  that  bt,sing  rather  than  improving  their 
educational  levels,  may  have  had  adverse  effects." 

Providing  quality  education  for  all  is  not  an  easy  task;  certainlv  ;  v 
deiiotmcing  compulsory  busing  will  not  bring  it  about.  However,  brirci;.  , 
the  surface  the  serious  shortcomings  of  forced  busing  as  a  means  to  imp.  ^ 
academic  iK»rfonnance  makes  one  thing  clear.  We  must  downgrade  our  retl;  . 
on  the  transporiation  of  students  between  schools  or  school  s.vstem8  to  acliievo 
equal  educational  opportunity.  Transportation  can  never  do  the  whole  Job. 
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Sy^uTuon'"'""''       ''•^■"'^  e««n.„tees  neither  «„.ality  nor 

<  l.ndre"^of  an  AcL'^vh^/:',.*/^^  "'"'''Z  «'«""«vs  f..r 

•1  If  inif.?h!nf\,  if  '"  the  cicle  of  poverfv,  culfural  bli-Mit 

l.trZ'!j  f^H  T^-  concerns  is  that  we  should  be  doing  a  n.ueh  man. 

Sne  .'.l^^'^wl!!.?''  'f  "T'l"  "'  '1''  "f  «-l">..l  affairs  sh«^  ,  b, 'stroS     m ' 

th,:?nV,M^  '"'"'n  '  ""V  '"^-est'eatinc  would  keep  control  of  our  sSls  at 
the  local  level  nnd  rclipve  the  overburdened  taxpaver  without  entirelv  disrui^inc 

if  Lew  „"f  th"/JnftS'  amrclistriI,,,tinK  se  ,00  mon  ^  ^ 

tax  n  one  -^^^^^^^  T^^:!"     «  '"an  l^ss  ,!^hlic 

tax  mone>— D  It  I  think  we  «rst  should  have  <owc  reasonable  assurance  tint  no 

'iii^^x^iji!^^^ '  '"'"^  ^''^  wi^?TeVi;:rrrri;'oirt^::^ 

n„^K«TJ"if5)''."'  his  proposal  for  a  moratorium  on  new  busing  niv 

anahMs  with  legal  experts  reveals  that  it  is  not  an  all-inclusive remedv  vi- 

o\'aKi'[tZ!^ruf;°.fw.s^^^^       "  "■.•vue'reu;;;?;^? 

to'^Tffa^rs.-lu^Jlf  Mimnnn''".^''"'?''-^?'''""'  ^J-'l"'^''  has  issued  an  order 
Ai.ril  1  A,Tr  .  Ih  I  ?  n""*  "  """"""J'  '-alanced  schools  ,iue 

v^^.  •        •  •'•uch  Dlan  »vill  entail  massive  and  costlv  busing,  for  which  I  v 

(nstrKt,  the  City  of  Buffalo,  und  Erie  Coimt*  face  is  that  the  I'residenfs  iir<  - 

*  'T"^*"      """Snn*  -ind  diotatorial  abuse  of  authority 

l.ecan.so  tins  non-elecfed  official  not  <.nl.^■  is  .Irfving  the  wishes  of  the  vns^ 
"i«  tdtimatuin  is.  I  believcNn  coi^flict  with  he  OM 
stm  ( ut.s  to  public  .scliool.0  m  order  to  overcome  racial  iiaha lance." 
.fVu'  iVT  i-V;*  '■>'«•>  stntPs  "nothing  herein  .shall  empower  anv  official  or  court 
of  the  United  States  to  issue  an.v  onler  seeking  to  achieve  a  meia  ClancMranv 
school  by  requiring  the  transportation  of  pilpils  or  students  from  one  school 
ialnTe.  '"  "'der  to  aehiVJ^e  suJi;  nHal 

dis^rennrihriHlfnriJ'tn;^/^^^^  ..rbitramy  taken  it  upon  himself  to 

i  XT^rL  1  !n  ^  .'""^  ■^'^^  "'••'"in'-'  fhe  Buffalo  ScIkkiI  Sv.stem  to  mai) 
a  plan  to  artificially  balance  our  conmninitVs- schools  m.ip 
Ilis  bureaiicratie  flat  is  even  more  pre.sn  nptuous  when  we  consider  his  nasf 
statement  "In  no  way."  he  testified,  "should  i:o  schMis  be  restricted  bv  f«^ 
action,  cither  by  constraints  on  student  assignme.  i  or  on  tra^^portat  on  "  A7.d  he 
was  qu-ted  in  the  Buffalo  Courier-Exprt-.ss  as  saying  that  neUher  tSe 


law  nor  <*«n,stitiition  -sJiouid  restrict  lixai  and  atate  decisions  regarding  trans- 
IK>rtation  for  education/' 

Ah  a  direct  result  of  tlie  commi^isioDer*s  order,  tlie  i>eopie  in  my  district  in 
the  City  of  Buffalo  and  Erie  County,  Xew  York,  are  e^mfrontcd  with  an  acute 
problem  that  the  President's  projiosed  freeze  wiii  not  solve.  This  ts  unacceptable. 

I  think  that  any  solution  that  <^nlf^re.ss  gives  .^erlous  consideration  to  must  l>e 
comprehensive  in  its  effect  so  tiiat  it  wiil  stop  busing  whether  imiK»se<!  by  courts, 
government  agencies  or  burenucrab«.  This  is  why  I  still  maintain  that  a  Con- 
stitutional amendment  is  tlie  only  remedy  that  can  effectively  meet  these  ends, 
and  thas  I  urge  favorabie  consideration  for  the  amendment  that  I  have  proiiosed, 

Statemkxt  of  Ho.n.  Mills  E.  Godwix,  Jr.,  Former  Gch'Ebxob  of  Viroi.nia.  ox  His 
ItEUALF  Personally  and  ox  Behalf  of  the  U.S.  CmzE.\s  for  Neighborhood 
Schools,  Chesterfield  County,  Viroima 

I  am  Miils  E.  Godwin,  Jr.  of  Suffolk,  Virginia,  an  attorney  and  businesi=;man 
and  a  menilKjr  of  tiie  House  of  Delegates  and  the  State  Senate  of  Virginia  from 
1U4R  to  1061.  Lt.  Governor  of  Virginia  from  1901  to  1965,  and  Governor  of  Vir- 
guua  fn)m  196«  to  1970.  and  this  .statement  is  liied  on  my  U'half  personaiiv  and 
on  l>ehaif  of  t.ie  U.S.  Citizens  for  Xeighl>orhood  Schools,  Chesterfield  Countv, 
Virginia. 

Tills  Committee  and  the  Congress  have  the  opiwrtuutty  and  i>eriiai»s  the  re- 
sponsil)ility  to  take  action  to  prohil»it  forced  InLsing  of  public  schwl  children  by 
eitlier  iegi.siative  action  or  by  initiating  an  appropriate  amendment  to  the  Con- 
stitution of  the  United  States. 

In  my  own  mind,  I  have  about  reached  the  conclusion  there  is  little  iikclihood 
tliat  Congress  ran  pass  any  law  whirh  tiie  Federal  Courts  will  sastain  that 
prohibits  forced  basing  to  achieve  an  artificial  racial  Imlance;  thus,  I  supimrt  an 
appropriate  amendment  to  our  Federal  Constitution  for  that  purpose. 

Every  poil  and  referendum  teil  us  that  the  American  people  are  overwhelm- 
ingly opiKised  to  forceil  busing  of  public  school  children,  and  these  citizens  are 
looking  to  Congress  to  show  that  they  ire  responsive  to  the  will  of  the  i^eople 
nnd  tii.1t  in  a  great  repre.^ntativc  d  mocracy,  the  voice  of  reason  from  the 
majority  of  our  iKK*i>ie  mnsf  l>e  heard.  In  Uie  final  analy.sis.  popular  sovereignty 
.stiil  ruies  in  this  country,  and  .surely  rhe  people  of  this  Nation  are  not  devoid 
of  the  ability  to  have  their  majority  viov/  on  this  matter  written  into  the  basic 
law  of  our  iand. 

An  amendment  to  our  Constitution  .stating  tiiat  "no  public  school  student  -shaii. 
iKK-ause  of  ills  r.ice.  erewl  or  coior,  be  assigne<l  to  or  require<l  to  attend  a  par- 
tii-ular  .schm»i  '  se<ws  .so  .simple  and  elc*mentiiry  in  its  fumlamentai  fairness  and 
ju.stioe  I'hat  one  finds  it  diffiniit  to  opiwse  unless  the  view  is  adoptetl  that  a  public 
school  student  simil  be  assigned  to  a  pnrticuiar  school  because  of  his  race,  creed, 
or  Color. 

Our  pnn)o«e  siiouid  be  to  assign  puidis  to  schools  whew*  quality  e<lncation  can 
I»e  obtained  and  race,  and  the  mathematical  precision  of  race,  should  be  irrelevant 
to  that  assignment.  How  wrong  it  is  from  every  viewpoint  to  say  to  a  student  that 
you  must  be  bu.sed  to  a  particular  school  in  order  to  achieve  a  racial  balance. 
Such  nefion  is  contrar>-  to  the  goai  of  effective  education  and  detrimental  to  the 
best  interests  of  every  student  concerned.  If  it  is  unjust  and  unconstitutional 
to  bus  student.^  to  promote  segregation,  it  shouid  be  e<jually  unju.«t  and  uuc*on- 
stittitlonal  to  bus  students  to  achieve  a  iirecise  degree  of  racial  integration. 

The  neighlioriiood  public  school  con^opt  is  valid  and  sound  where  that  school 
i^  ad<»quateiy  e<niipiied  and  maintains  the  pn)i»er  faciiitie.«  with  qualified  teachers 
and  has  a  reasonabie  level  of  financial  supiwrt.  In  such  a  school,  regardless  of 
r;ice.  ench  student  has  tiie  chance  to  learn  aj<  much  as  quickly  as  he  can.  I  fail  to 
.»iee  wiiere  di.«;criniination  Is  involved  under  such  circumstances,  and  it  wruld  ap» 
penr  th:it  quality  e<lucation  would  foilow.  However,  quality  education  .iV  not 
ocrnr  where  di.scrimination  is  aiiowed  and  children  of  one  race  are  prevented 
from  tiie  .same  educational  opi)ortunitic*«  as  those  given  to  children  of  another 
race,  iimi  the  Courts  have  been  right  in  not  condoning  snch  practices. 

On  the  other  imud,  it  is  disturbing  and  indeed  tragic  when  the  Courts  decide 
timt  a  poiiey  must  l>e  foiiowed  which  s<»ts  up  an  arbitrary  racial  baiance  in  pupil 
assignment  and  forced  busing  is  required  to  implement  it.  This  is  predicated  on 
the  fauity  pn»iuis<»  that  unie.ss  .such  racial  imlances  are  reached,  educational  qual- 
ify wiii  Ik*  Impaired  or  imiiossibic  reganlless  of  other  considerations.  This  policv 
involves  programs  of  massive  im.«ing  to  achieve  the  arbitrary  racial  balances.  The 
Courts  then  are  in  effect  presenting  a  s''»«tem  that  says  a  black  child  must  i>e  with 
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a  white  child  and  vi<»e  versa  in  order  to  learn,  or  that  a  white  teacher  is  auto- 
matically more  effective  than  a  black  teacher  and  vice  versa.  This  is  naked  racism 
which  is  being  fostered  by  some  of  the  Courts  today.  In  order  to  implement  this 
program,  public  school  children  are  I>eing  involuntarily  bused  from  their  neigh- 
iKirbood  Nchools  to  distant  neigIilK>rhood.s  entirely  unfamiliar  to  tliem.  This  ijj 
wrong  in  principle  and  in  practice. 

I  urge  you  to  rei>ort  a  resolution  proridiiig  for  an  amendment  to  our  Fedenil 
Constitution  whereby  no  public  school  student.  Isvcause  of  nice,  creed,  or  color, 
shall  Ik»  n.vsigticd  to  or  rHiuir<*d  to  attend  a  particular  school.  If  adopted,  this 
wonid  establish  a  Constitutional  foundation  for  effective  and  valid  legislative 
enactments  Ut  deal  witli  this  iieri'Ie^ing  problem  now  tiireatening  the  quality 
of  onr  educatiomil  oplsirtunity  throughout  our  public  schools  in  every  part  of 
«nr  c«»nntry.^ 

The  final  arl>iter  of  this  problem  slionid  \te  the  people  of  the  United  States. 
Those  who  supiiort  and  tlnise  who  op|M>se  the  amendment  should  let  the  |>eopIe 
speak  and  render  their  judgment  thnmgli  their  elected  reiircM'ntatives. 


The  Etjiical  Ccltube  Schools. 

Acir  York,  AM\,  Jlay  31, 1!}72, 

To  :  Hon,  Eif  AXtfx  Ckixer. 
f*h4i\rman.  Committee  on  the  Judiciary, 

This  testimony  is  rendered  on  behalf  of  the  American  Kthical  Union,  Ameri- 
can Humanist  Association,  and  the  Unitarian  Universal ist  AssfKrintion. 

My  name  is  Nathan  Brown  and  I  have  Iieen  Director  of  the  Ethical  Culture 
Schimls  in  Xew  York  City  since  Jnly  1.  1071.  in  Septeialier.  107(>.  I  n'tire<I  from 
the  |K)sition  of  Acting  Si]r>erintendent  and  Executive  Deputy  Suiierintendent  of 
Schools  for  the  City  of  Xew  York. 

As  an  Assistant  SuiK?rintendent  of  Scliools  from  1000  to  lOGC  and  Executive 
Deputy  from  IJKHJ  to  llifM).  I  had  many  optsirtunities  to  aming<»  for.  obs4'rv<»  and 
stmly  the  eflivts  of.  transiKirting  childn»n  from  one  area  of  tiie  City  to  another. 

The  Hoard  of  Kducation  of  the  City  of  Xew  York  has  for  some  lo  years  fol- 
lowed  A  iH>Iicy  of  transjwrting  children  from  overutiIi«e<I  m-IiooIs  to  under- 
utili/^l  schools.  In  doing  so.  the  integnition  factor  was  a  major  c«msidenition. 
For  example:  When  I  was  the  District  Su|»erintendent  in  the  Bronx,  adminis- 
tering the  s<:liooIs  in  an  area  which  w;is  more  than  Black  and  Paerto 
Ki(*:in.  we  wen»  confront»Ml  with  s#»ver<»Iy  overerowd<?<l  ctaiditions — in  s<nne 
ca.Ki's  H  and  0  .vear  old  children  attending  school  for  only  half  a  day.  About  two 
to  tliivt»  miles  away  we  had  undenitilimi  schools  in  an  alJ-wbite  noiglib<»rbooii. 
We  arninge<l  for  the  transjmrtaiton  of  children  at  all  gr»  1e  levels  bat  kept  in 
mind  the  nee<I  to  provide  a  tnUy  integnited  setting— no  nion*  thjin  2.T/r  Black 
or  Puerto  Rifan  cliildren  in  any  one  of  the  rec<*iving  schools.  In  advance  of  the 
movement  we  met  with  parents  of  Imth  sending  and  receiving  neigbborhiKMls. 
As  a  n*snlt  there  was  understanding  and  receptivity  on  the  part  of  ImtU  groups. 
From  time  t*>  time  I  visited  the  schools  reviving  tla-se  youngsters— s<nne  10 
ilifferent  elementary  sclimils  In  the  Bronx.  I  .saw  as  many  as  10  buses  arrive 
within  a  15  minute  |K»rio<I.  I  then  visitwl  the  classics  (approximately  15  minutes 
after  arrival)  and  was  pleased  to  see  how  quickly  children  just  mergefl  together 
working  as  a  groufi.  When  I  comi»ared  the  atmosphere  in  these  schools  with 
thf>se  in  my  own  area  of  !)0%4-  Black  and  Puerto  Ricjui  pupil  jH)pnIation,  I 
note<I  tlie  following: 

1.  In  the  re<eiving  schools  the  teachers  were  on  the  whole  more  experienced, 
bcranse  teachers  tend  to  go  to.  and  remain  in.  .schools  which  have  children  with 
fewer  socio-economic  dllBcnlties.  Also,  teachers  temi  to  go  to,  and  stay  in.  neigh- 
borhoods which  are  in  higher  income  areas. 

2.  Teachers  generally  accepted  the  new  incoming  youngsters  becau«e  thev 
were  not  overwhelmed  with  a  great  numb<«r  from  problem  families— such  as  is 
the  «  a«<e  in  so-called  "ghetto"  sch«iols. 

X  The  atmosphere  was  conducive  to  learning — papils  concentrated,  no  over- 
crowding, little  movement  and  disturliance  so  cliarncteristic  of  the  ghetto  schools 
because  of  neighliorlioods  vagrants. 

4.  Teachers  c(aifirmed  the  fact  that  the  white  middle  class  pupils  were  not 
learning  less— a  finding  similar  to  that  of  the  Hartford.  Connecticut  and  Denver, 
Colorado  proje<-ts  involving  a  similar  movement  of  children. 
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wmoh  ?  as^Fxecutiv^  P""'^  -^'^^^  York  City,  most  of 

in  guet-ns.  Oistrict  22  iii  Brookiyu  '  ^"'^'"^  ^'      25,  27.  28  and  29 

(and^Te^lM.*^^^^^^^      ^^-r^^^  ^^Jt  was  elearl.v  demonstrated 

"""'^u.^tV  educational  moth  aZ,  tha^  they  d^  J?„m  L^^^^  "J"^*^"^ 
more  highly  paid  teachers.  ^  °"  "'"^  facilities  or 

aclZ"^L' kS'onntegrTor^  "^^^^'^^  cannot 

and/or  D  inority)  to  Zf  Tf  h-.«  n  ffT^**^  i?*^''^  e^^^T  situation  (25%  poor 
inteKrated  situations  *  ^""^""^      kind  of  r*.s„lts  obtained  in'^J 

t«tlinr^„"cS^i;.^rr"aiL'^  ....n^ery  classes, 

poverty  children  if  thcv  a»S  t„  b..neflTS\^1f^nrr'";?'"""'"''^  change.s-for 
mtcKrated  setting  can  Achieve  resims  inn^.'^  """.','^-  H»«evfcr.  providinR  an 
which  are  more  signifl" more  '^"^^^^^^^  of  i  ,verty  ,«renVs" 

coiiiiH-n-satory  education  Pe™aneiit  and  more  naturally  come  hv  than 

Puerto'Ca^chtlen'fnKn  m'^s^^^^     the  travelling  is  done  bv  Black  and 
M.ch  families  ha  e  tolf.Ste,       mMn^.^^n  "  T,*"""tary  basis.  Yet  thou.^nds  of 
It  should  also  be  noted  t^r'  « e  ,lhn  .^"'^'^        available  to  them 

extent  that  parents  a  JeTTterested  rn  hem  S^h  t.e^l strengthened  to  the 
who  have  the  l-jisure  and^iiMHnn„f^'  J  interest  will  come  from  parents 
Black  parents  quickly  lea™  tSi  tXrm  es  oJ^fT,"**/  \  '"^  inte.'rate,!  'Xoo" 
of  which  are  vital  to  the  program       ^  """^  P"ticipation  both 

to  1%  hours  dally.  Here  too  we  hnJl^^K  •y?"^     ""^  children  travel  from 

fron.  IK>verty  areasimS'Cck  and  PueK  S^^^^  "T""  ''""'^'e" 
private  school.  Manv  of  these  chiidppn^^^Iv  ^'•^J— ""y  similar  independent 
that  in  thl.s  integrated  atmosphere  ^  If  el-.ir 

above  average  progress  making  normal,  and  in  .some  ca.se.s. 

mJSsrTtrest;Va?{-^^ 

educational  goal.       '«'8""«tlon  nhich  nonld  in  any  way  interfere  with  this 


Washington  Research  Pbo.tect 
Hon.  Emanuel  Celleb  WanMnoton,  D.C.,  May  2r,, 

nPx^M    /  ^^'"•«*<""«"»'<"'.  Washington,  D  C 

So.  louring ftfcurre^t^hS^  I^wasSV?^  .T.""'"'^  Subcommittee 
I  would,  however,  appreciate  it  if  ?h»  J^i      "  '^'V't''     ^1"""^^      ^I<'.v  18. 
together  with  the  backiW^mn  J,i„.         testimony  I  had  planned  to  present 
My  statement  L.rac^mTmXiVo""''^  '"e  hearing  reconf  ' 

Tran.,portation  lioratoriZ' Acf  ?H  ^3916? "nnTtt  t"«»'''''  ili?"""^"  S^''-^^"* 
Sincerely,  ""d  H..T.  Res.  620,  are  enclosed. 


Marian  Wbioht  Edelman. 
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Statement  of  Marian  Wright  Ei>elman,  Director,  Harvard  Center  for  L\w 
AND  Education  and  I'autner,  Washington  Rf^earch  I'rojkci 

Ho!!"'  '^■'■"i'"™'"-  w.v  mime  i.s  JIarian  Wright  Iv<lelman;  I  am  tho  Director  of  the 
Hannr.  l.nlv.-rsit.v  Center  for  U^^^■  and  K,lu,,,tion  an<l  a  partner  in  the  WaX 
ington  Keseareh  Project.  I  appreciate  your  invitation  to  testify  on  the   roi;  s^hI 
Student  TransiK)rtation  Moratorium  Act,  H.IM391C,  and  H.J  Ites.  KJO  a  wo 
\M>s,-(\  t'onstitultonal  Amendment.  ' 

Tlie  Xixon  luorntoriuni  proiKwal  and  H.J..  Ite.s.  (E>0  are  es-sentiallv  seereKatorr 
n  pur,K.se  and  effect.  Their  .serious  consideration  represent  a  "psTchohS 
h  e  r"'  'a^  i"  this  countr,-.  They  must  he  rejtrt^ 

b).  this  Congress  emphatically  and  unequivocallv. 

•Ihe  President  attempts  in  H.R.  J3916  to  temiiorarily  susi)end  rights  under 
the  hqua  I'roUH-tion  clau.se  of  the  Con.stitution  in  order  to  permanent  v  (li"utl 
'"^  """^t-n""'      "  niisnanml  Equal  E.Iucation  Op  «rtu  ities  A  -t 
Of  edSn  """'O^'f-^        "«  "ew  money  to  improve  the  quality 

Ph^ll'"»h'*'r?'"*'ll!"'  ^'"""^'^  challenge  to  equal  jastice  is  the  petition  to  dis- 
charge the  Committer,  on  the  Judiciary  from  further  consideration  of  a  pr<t 
postMl  constitutional  an.endment-adverti.swl  as  an  "anti-busing"  amemlme^ 
Mr  Chairnmn,  we  find  it  difficult  to  believe  that  in  the  year  i:r,2  the  Co"s 

o  ~n,  ir^**'/"  ^""^  established  rights  of  children  and  reS^ 
to  correct  illegal,  discriminatory  acf.  <"'ruiw, 

bilT'ft'\x^','!iTiff'o'*;"'  Transportation  Moratorium  Act  is  more  than  a  busing 
^i,;  if  'ffeze  on  desegregation  ordered  by  the  courts  to  equalizi 

p'^'i  «T  d  ^r'^'r?.'^'-  1  ho  moratorium,  a  blatantly  unc-onstituHo^l  pr^^ 
»  ®  the  C'mgres.s  time  to  ena;t  the  President's  s<H»ud  request  the 

^."^  two"hms''"r^Lr?r?"""'V"'  •^"••""^  nnconstitutionarproli.. 

«n,?"^  rn^-..  ^'■O'"  resimnsibility  and  a  failure  of  moral 

am  political  leadership..  Tliey  would,  if  enacted,  further  compromise  rights  of 
children  already  too  long  ,leiile<I.  They  wo.il.l  al.so  .-on.sign  untold  nun  iK-rs 
of  chil.lren  to  separate  and  unequal  educations  with  the  tragic  national  cm^ 
q.»MK-e.s  in  .s<,c.a.  an.l  educational  t<.rms  that  such  sepanition  inevitilTv  wol'?^ 

r,.fV,'.'l""n»I'""i!'"'  '"■'^''""•^nts  claim  their  proimsals  are  simply  an  attempt  to 
J^r  rJl".^""""  ^<'»fati<'"  inst.^d  of  busing  and  that  thi-y  are  n  Zlitv 
for  integration  ami  compensatory  education.  If  so,  why  hnvc  they  not  used  the 
dCHvJ^:^2L'^"''?"•1l;l"  ^I.T'^*"'"'-''  ^segregation  and  rn,rc"^%,«ndi1^g  fo? 
wiH,  vetol^'ol  Z  11^  Children?  When  an  Administratioi.-s  record  is  sj^.ttYNi 
with  \etoes  of  education  appropriations  Inlls  and  when  it  has  failed  to  enforce 
or  ha  f.he:irted  y  enforced,  civil  rights  law.s.  its  claims  of  great  concerrfo^ 
hr^^low  w  '?ri'  "PI'?'^.""'"''-"'  minorities  and  disadvantaged  children  ring 
SoSsiils         ••""*=t«inied  to  look  eK-wlicre  for  the  real  n^sons  behind  their 

its^wi,liTr^n^r„£f'''''',  l^f  "»t  0PP»^ed  to  busing.  Its  long  established  liistorr. 
Its  \M<lesr>read  u.se  and  the  iwlls  all  attest  to  this  fact.  Wi.  t  Americans  are 

n  al'v-'-'h  acl%hn  "'^  l'"'Vi""«l.v  "la.  k  schools  or  bS.g 

mai'.\    black  children  to  previous! v  white  schools 

H.n  =  "^'^  J"""  .satisfied  or  dissatisfied  with  bii.sing  voiir 

R  r^vhl"  •'"'il.'^^  ■  .«? ^  "alrt  no.  2%  .said  not  sure.  * 

I  .       ,m^aL    ?"'•'  J""'  'avor  or  oppose  busing  .sthool  children  to  achieve 

racial  bal.ince?"  20%  said  yes,  73%  .said  no  and  7%  .said  not  sure. 

^(m•  if  the  factor  provoking  the  shift  is  not  nice,  what  is  it?  This  opposition  to 

desegregation  has  increased  over  the  iwist  vear. 

H„f  f-^'"']'"'  ^^'}\  "  'Sampling  of  a  cross-seiition  of  American  hoii.9eholds  found 
i.i-'/h.~7?!!1^»  '""'"^     '"f^R^ate  schools  compared  with  41%  oppo.sed.  Now. 
n  1!),.  tlmt  positive  percentage  is  down  to  2.",%  with  60%  against  Sucli  rapid 
dramatic  dec  ine  of  22%  can  only  have  come  from  lack  of  Knal 
?™^rr5»,H-y  '"'•''P""'^-",''-  an<I  determined  efforts  to  undermine  ^rst  pr^ress 

Z^  'l  P5'"'d'"K  fn  eqnal  opportunity  to  qu.-ilitv  education. 
nnJ.  fin  nf-i'TV**  iT'll?^     segregation  Is  reinforced  by  the  lack  of  anv  factual 
case  produced  by  the  Nixon  Administration  showing  a  real  need  for  the  Congress 


lmrd?n%o"<{!owT^^^^  "^^^  A,lmini.strnti,.n  bears  a  hr,.rr 

I  submit  tharihey  ci^  not        ^         "  ''^""'"'^  end-not  sefrrepifion-nilj 

tests  to  this  ^  "'^  opposite  swms  to  be  tnie.  its  widrsprend  use  at- 

<n?T!:^e,ZatiZZZT  '"•"^""^  rnas.ivr/c.ce.sive  Vus- 

arft.V,.  rf",c^,c/af!v^^^  """'""^  '»  «/  fusino  needed  to 

JioTZ- annn^J^fJ^^^^  ^""iV'de^  that  complete  desegrr- 

creases  in  transiiion  ^'^^         'minimal"  to  "moderate"  in- 

"!>  a  Simple  appeal  to  2VZr  cour1*'''  ""^ 

affiS^e^^ut^tV^^^' "ti/n^^       ^7''""'  ^""^  <=lear  that  "the 

tlmeordistnnT^invoK^  jeoSXstht^^^^^^^^^^  ^.^^''^  ^^"''en  ^ 

(•ffcoitit  at  1283)  health  or  education  of  young  children." 

(.SVfl»m  at  1280.)  di.sapproved  and  we  would  bo  obliged  to  reverse." 

Wa.shiuKfon  neseareh  Li  The 

the  various  oon-rtitutio'n"^  isLe^^  K^^Tv  Z\S  hinrwuh  "V'' 

n..^d^^?':(:^l"n^  r„'eV"Get';.?r^^^  -  1  p„iut. 

rrirr^s-:  oS£  f^^^^^^^^^^  "ff 

thus  leavin;;  t  .'sta"("co,  rt^n  w^,^f^^^^^^^  '"'t^l  Sft*'''. 

violarion.,  or  the  IShVo':?;;^^^^!^^.!^,^^^^^^^  "'^•^  -.v 

Pr^|lXS^.:;?"'l,R:n^';::r  ;r  ^•'^  --S«.-;;T?eat„res  o.  the 

tcr  in  the  statfcourf^  •^^p'^,/;  m.r.sue  tl:..„,af. 

(■.-.scs  .si,  e™7.":  inv  soC  t  "iTnl  n''V"'"'''"c!  '^''^''^'^  Federa^uestlon 

:^hf.V\^an-m';^.Ts  ^^^^^^ 

debates  tl>e  War  Powers  Bi?l         "  ^'^  """IH'nded  while  Con(fre.s.s 


Third,  >rr.  Kleindienst  has  renresonted  to  this  Subcommittee  that  suspension 
or  Fourteenth  Amendment  rig»  -mh  be  achieved  bv  the  Congressional  power 
under  Artieie  III  of  the  Constitution  to  "onlain  ana  establish''  inferior  Federal 
courts  and  to  mr^ke  "Exceptions"  and  "Regulations'*  to  the  api)enate  jurisdiction 
of  the  Supreme  Court. 

Our  memoranda  discuss  the  cases  cited  by  Mr.  Kleindienst,  discuss  those  Mr. 
Kleindien^^t  fails  to  mention,  and  conclude  as  does  Prof.  Bernard  Schwartz,  in 
the  first  volume  of  his  "Commentary  on  the  Constituticm"  that:< 

"To  push  the  Con??res.sional  power  to  withhold  jurisdiction  to  the  extreme  of 
I>ermittingr  constitutional  rights  to  be  made  completely  unenforceable  would  be 
to  read  the  basic  document  as  authorizing  its  own  destruction.'*^ 

Mr.  Chairman,  we  submit  that  Mr.  Kleindienst's  testimony  greatly  oversimpli- 
fie?  and  distorts  the  Supreme  Court's  pronouncements  upon  the  sco])e  of  this 
Concre^sional  rwwer.  The  memoranda  which  we  have  submitted  for  the  record 
discuss  the  actual  holdings  of  the  cases  he  cited,  and  of  those  he  ignored  in  his 
testimony.  For  example,  Mr.  Kleindienst  discussed  the  Supreme  Court's  decision 
in  Cndden  Co.  v.  Zdanol\  370  T.S.  520  (1062)  and  quoted  Justice  Harian  at 
length..  Yet  nowhere  did  he  allude  to  Justice  Harian's  comment  on  the  power 
of  Congreas  ;o  make  exceptions  to  the  Court's  appellate  jurisdiction,  at  p.  568* 
"The  authority  is  not,  of  course,  unlimited." 

Mr.  Chairman,  the  Acting  Attorney  General's  prepared  testimony  appeared 
to  assert  unlimited  Congressional  power  to  cut  hack  the  jurisdiction  of  the 
federal  courts.  His  greatest  problem  was  the  incredible  breadth  of  the  pro- 
position he  stated.  For  once  he  admitted  that  tliere  were  any  constitutional 
limits  to  this  power,  he  could  not  e.scape  the  conclusion  that  Congress  is  harred 
from  exercising  the  r)ower  whenever  the  result  is  to  prevent  enforcement  of 
constitutional  rights. 

What  are  the  consequences  of  asserting  such  an  unlimited  power?  It  seems 
to  me  the  person  making  this  assertion  logically  must  conclude  that  Congress 
cioiid.  lawfully  under  the  Constitution  ; 

Provide  that  the  Federal  courts  could  not  hear  a  suit  brought  bv  a  black 
per^ion  ? 

Provide  that  Federal  courts  could  not  grant  any  relief  that  anyl  ly  might 
seek  against  the  governmental  defendants  :  and 

Provide  that  only  Democrats  or  only  Republicans  could  bring  suits  in  Federal 
courts,  or  that  no  Socialists  or  Communists  could. 

If  the  Congress  and  this  Subcommittee  are  not  prepared  to  accept  sueh  sweep- 
ing assertions  of  arbitrary  Congressional  power,  v  e  must  admit  then  that  there 
are  limits,  and  that  encroachments  on  the  enforcement  ,.f  constitutional  rights 
step  beyond  those  limits.  Even  Mr.  Kleindienst  was  mov^d  by  questioning  to  admit 
•that  there  are  limits  on  the  power  of  Congress.  . - ; '  n  asked  about  the  con- 
^Jtitutionality  of  this  legislation  if  it  applies  to  casi .  ,vhere  the  only  effective 
remedy  is  busing,  he  responded  lamely,  "That's  a  good  question.'* 

The  question  that  s*;umped  the  Acting  Attorney  General  is  one  of  the  easiest 
questions  in  the  field  of  constitutional  law.  Plainly,  Congress  cannot  legislate 
to  defeat  the  enforcement  of  constitutional  rights.  A  right  with  no  effective 
remedy  is  a  nullity,  and  Congress  has  no  power  to  pass  laws  which  make  the 
Fourteenth  Amendment  a  pointless  rhetorical  exercise. 

Moreover,  the  administration  position  on  the  constitutionality  of  these  bills 
is  totally  deceptive.  Briefs  filed  just  last  year  in  the  Supreme  Court,  bv  the 
Solicitor  General  on  behalf  of  the  government,  flatly  contradict  the  Administra- 
tion's grounds  for  claiming  that  its  anti-busing  bills  are  constitutional.  We  have 
prepared  a  memorandum  on  these  briefs  and  I  would  like  to  submit  it  for  the 
record.*  In  one  case,  Bivens  v.  Six  Unknown  Agents^  the  issue  before  the  Supreme 
Court  concerned  remedies  for  violation  of  Fourth  Amendment  rights.  In  that 
case  the  present  Solicitor  General,  former  dean  of  the  Harvard  Law  School, 
specifically  argued  that  once  any  constitutional  remedv  has  been  created  bv 
the  courts.  Congress  would  probably  be  powerless  to  take  It  away. 

"At  the  least  there  would  be  a  substantial  doubt  whether  Congress  could  simply 
reject  a  judicially  created  remedy  bottomed  on  the  Constitution;  a  constitutional 
amendment  might  be  needed  for  such  an  end."  Brief  for  the  U.S.,  p,  21-22. 

On  another  case,  yorth  CaroHn<i  v.  Swann,  the  question  was  the  constitutional- 
it.-  of  North  Carolina's  anti-busing  law— that  is,  whether  a  legislative  body  has 

of  OMvor^nVo"n7'^  CoDstitutloo  of  the  United  States:.  The  Powers 

'.e  material  referred  to  is  retained  In  the  committee  files. 
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vM^ihT.  V^^^  ^^""^  necessary  remedies  in  school  desegregation  cases  In  Hie 
f  orth  Carolina  case  the  United  States  was  not  a  party,  but  anpeared  to  n  viie 
the  court  ns  amicus  curiae.  The  Solicitor  G.>,.eral  told  the  SuS  Court  tint 
Za  "profpoHf P-'O^'isions  Of  the  North  Carofil^^S^  atu?ra„d  '  e 
Equal  Protection  clause  is  ...  .  apparent"— so  apparent  that  anv  ariruniynt  in 
support  of  the  anti-busing  law  would  be  "frivolous"  argument  ,n 

«f''^pnn«HH,fL'*^?°^  the  power  of  state  legislatures  to  prevent  implementation 
of  constitutioaally  required  desegregation  plans,  .  .  .  and  since  the  \*)rth 
Carolina  statute  does  just  that  by  forbidding  a  means  of  achiS  dese™ 
tion  .  .  .,  the  statute  is  contrary  to  the  Constitution,  as  the  IMstrlct  court  held  " 
Mo,,.o,am  un,  t.M-  the  I'nited  states  a.s  Amicus  Curiae.  ^^6  The  Govern- 
mont^  ,K.s-,t.o„  i„  the  North  Carolina  .-ase  was  adopted  by  a  un^hn^^s  Supr'^e 

Neither  of  the  Pre.sident's  bilLs  witlidraws  jiiri.sdiction  of  Federal  court*  to 
horiwhr,./  ;^^«'^R»f''<',«'h''<'IinK.  But,  Doth  „„t  a  ceiling  on  re  ef  Zd  au- 
thorize the  coiirt.s  to  remedy  some  desree-but  oiilv  that  decrot-- of  swree-rtion 
Phis  would  force  Fe<IeraI  courts  to  affirmatively  anthon"Jthe  contSio  of 

I  .S  .IS,  ( im  <»)._tli  ■  Supreme  Court  invalidated  far  weaker  governmental  author: 

nn^Tfoll'f  ^'""l^'"";  J"*!^'-^       take  an  oath  ot  mco  toSmvt 

and  defend  the  C(mstilntion,  and  this  Congress  should  not  tell  mem  that  Cv 
no  longer  have  the  iwwer  to  observe  their  oaths  ^ 
Mr..  Chairman,  the  strongest  evidence  that  these  bills  are  con.sriou.olv  deMened 

First,  the  moratorium  I>iII  not  only  prohibits  the  transportation  of  any  cliild 
who  wan  not  being  transported  prior  to  its  effective  date  but  nl«>  nrohi  ts 
o^signing  to  a  different  si-h.ool  any  child  w)  o  is  presenth-  being  tra^nJT^^^ 

"""dtrto  get^o^^-ZutwaV'^  couiitry-those  who  have  to  take  a  school  bus 

]'*~S,.hJ!rniifH  JT?i  '"'■•""P"''"-     how  this  bill  wonid  work  in  practif-e: 
,  1  ,     y  '^*'^''^  never  made  any  efforts  to  desegregate-  but  eonld  lie 

j'o.n,,I..tely  de-;egregated  by  a  pairing  or  other  plan  that  ™d  require  so. ne 

i^U,  g  the  o^ier."  ^"^^  Administration  bills  would  prohibit  the  c^urt  from 
2.  School  IMstriet  B  has  lK>en  attempting  to  comply  with  I}roun  v  Board  of 
Mucn  wn  for  years  and  has  just  one  final  step  to  tflke  in  order  to  I^in  full 
comphance  hnt  this  step  involves  a  re.strncturiig  of  Ce"i.s?[nrstmle^t  n^^^^ 
portation.  The  average  time  of  travel  will  be  decren.se.1  and  the  aU  ge  ri.Io  w  11 
bo  shorter  h„t  the  new  plan  involve  busing  some  different  .stii(lent«  0,an  those 
now  being  bused.  The  moratorium  bill  prohibits  a  Zrt  fro  ^oSng  ?he  fi  •,! 
.step,  even  if  (he  ,^urt  found  that  the  new  plan  «ouId  l>e™  "//rrTVr  fhe  La  th 
and  we  I-he,ng  of  the  children  involved  than  the  existing  ,ian.  Under  the  Em  al 
lMl...;fttionaI  Opix.rtnnities  bill,  (he  school  district  could  .ef ase  to  take  the  fin" 

?  Sr&MsrH^/'r  -students  mns^rted.i 

.i.  School  District  C.  run  by  segregationi.st  dieliards.  has  onlv  two  schools  a 
block  from  each  other.  Since  ifs  a  rural  district,  it  Has  ahvavs  Ld  a  fa  ramout 
of  busing  But  it  has  never  alIowe<l  black  children  to  ride  on  the  s..iine  scho^  h i  s 
with  whites  Kven  though  all  Whites  needing  transportation  are  l"Ud  a  fa  r 
number  of  bla.;k  children  are  forced  to  walk  mlle.s  to  school  each  dav  whHe 
they're  passed  by  half-empty  "white"  school  buses.  The  moratorium  biil"  would 

»The  sole  exception     that.  If  the  children  Involved  were  in  the  oeventh  crnde  or  >.hn»o 

oV'^cV^rti^iiiii-M^^^  'ov •oS-A^i''5S?r{' 

inws.  .     .'EqiinHOdncatlotialOiiportiinltlPsBin.  r403(hV  protPCtlon  of  the 

p,!o...;',f?;'s,.rt',;fL:'.'V407.  <^""-»'i'°"  rVt.rrn^^''■?,?el'r 

•  Same  ns  note  3. 


prohibit  a  court  from  ordoring  the  school  di>tnct  to  nick  ui>  th9<i^  \Mi^\'  Mhw^.r. 
t?;       u>  "^^^[^^^^-^^  UPDortunities  bill.  In.*  M-hc"!!  lit  i    c  ^^^^^ 

invniv/n?'^  ^^^f"'''       'y*'^"'**      oi>erating  under  a  Hnal  desogn-ffatiou  nhn, 
TTn        f  so,,,,.  iMising,  hiuN  that  a  now  black  fainilv  has  moved  into  tlirdKlr 
Under  the  moratorium  l)ill.  it  (..uld  refuse  to  pick  up  the  new  bVck  f^^^^^^^ 

pouerless  c,  do  anything  about  it.  Und(T  tht.  Ktjual  Kdm'ational  Oi  portu  it i^^^^ 
bill,  the  sc-boo!  district  could  refuse  to  pick  up  the  new  fanii  v's^ 
so  won  d  increase;  the  average  daily  number  of  students  trAn^jmrtecr  ^ 
frn.n  n  il  '  u- oi)crating  uudcr  a  plan  that  allows  students  to  transfer 
from  a  M-ho(,l  in  which  their  race  is  a  majority  to  one  in  which  their  vull^tu  l 
lTi!  t';  i"r  •'^^r^  'najonty-to-minority  transfV^s  after  tV  e^^^^^ 

1  e  djite  of  the  lepslation.  Even  if  a  student  trying  to  volunteer  tn  tranXr 
was  already  btnng  bits-ed,  the  moratorium  bill  deprives  the  JVderal  court^rthe 
l)ower     order  conu»liance  ^vith  the  existing  transfer  pn»vi'.i(m  r        the  Knua 
^Tr  t'Tl  9l^P^»'-^""*^;7.t'i»'  the  school  district  could  refuse  to  picrup  he 
?orter^  '""''"'"^  students  tnuis! 

«.L^''^'"/!w^'^r^  *\  to  return  to  the  halcyon  day«  before  Brou^  v 

y^oflr./  ofHdueatton,  learns  of  §  4(M  of  tho  Kqual  Educati(mal  OiMmrtiini  ties  bill 
and  realizes  that  the  black  population  .n  its  school  distric  lives 
areas  than  whites.  It  releases  a  >^t  <  f  -findings"  (m  the  In-nefit"  of  com- 
munity  control  of  schools,  and  how  this  promotes  between    arenlt*^^^^^^  re 
tnms  and  furthers  the  interests  of  education.  It  then  asks  the  appmpri^^^^^^ 
authorities  to  split  the  school  district  into  smaller  part.s.  So  ba  g  as  tTe  lines  it 
suggests  are  not  blatantly  gerrymandered,  and  so  long  as  there  was  son  e^^^^^^^^^ 

whlNL"^vnfn'f  'T!^  ''^"^^^  <>*«tricts  in  which  moit 

wh  tes  would  face  only  mininml  integration  and  a  (Niuple  with  large  black 
majorities.  I  nder  HCH  of  the  bill,  the  redrawing  of  lines  would  not  beXlle  ml 
m  nmrt  unless  ,t  could  be  established  ''that  the  lines  were  drawn  for  the 
purpose  ...  of  .segregating  children  .  .  .  on  the  basis  of  race  The 
impos-sdality  of  providing  an  actual  intent  to  disc-riminate.  it  must  l>e 'remem- 
bered, is  what  led  Congress  to  enact  §  5  of  the  Voting  Rights  Act  of  10a5  reouir- 
ing  covered  States  and  .subdivisions  to  submit  changes  in  voting  practices  to 
the  Attorney  G(>neral  for  approval  before  being  placed  in  effect.  See  South  CV/ro- 
hna  V.  hatzenhach.,  383  U.S.  301.  328.  33r>  (1966). 

Kach  one  of  these  results  represents  a  direct  clash  with  the  Constiiution.  Take 
the  fifth  example:  The  Supreme  Court  has  ealled  a  volnntary  majoritv-to-minor- 
ity  transfer  provision  an  "indispensable-  element  of  •'ever>-"  desegregation  olan 
Mr.  K  eindienst  agreed  in  his  testimon>  that  the  bills  would  bar  implementation 
of  such  provisions.  But  what  possible  purpon^  could  Justify  a  ban  on  the  bu.sing 
education^  volunteer  to  be  tninsiwrted  in  order  to  en.ioy  an  integrated 

The  proposed  legislation  does  not  attempt  to  define  "Imrniful"  levels  of  buying 
and  it  does  not  attempt  in  any  way  to  restrict  its  prohibitions  to  "harmful"  bus^ 
;«^"Tn?"l!^  i'*^  ^A^^'  ^^""^^^  ordered.  The  practical  effect  of  the 

two  bil^  before  Congre.ss  would  be  to  eliminate,  at  least  temporarilv,  virtually 
every  effective  reme<ly  of  desegregating  school.^.sch(K)l  consolidation.*  redrawing 
attendance  zones,  use  of  educational  parks  or  magnet  schools,  even  free  choice 
A  l  of  these  remedies,  in  the  average  school  district,  necessarily  involve  .some 
pupil  transi)ortation:  to  the  extent  that  the  President's  pr<)posal  would  prohibit 
bu.sing.  they  would  al.so  preclude  the  u.se  of  these  remedies.  The  onlv  conclusion 
available  from  all  the  facts  is  that  the  purpose  and  effect  of  this  legislation  is 
to  pen)etuate  segregation  and  nothing  more. 

Mr.  Chairman,  there  are  two  further  aspects;  of  this  legislation  that  are 
diingerous  in  principle  and  insulting  to  black  citizens.  One  is  the  idea  that  the 
constitutional  rights  of  black  children  to  a  nondiscriminatory  education  are 

^  Snmo  as  no  to  .S. 
"  .<?nmo  as  nolo 

'Snme  as  note  3.  The  "direct  or  Indireet**  language  of  1402  indicntes  fhnf  %a(\^(o\ 
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exchangeable  f(»r  money.  And  inadequate  money  at  that.  Do  not  those  blaek 
chihlren  not  in  need  of  compensatory  education  but  who  remain  segregated  have 
an  enforceable  equal  protection  clause  right?  In  fact,  can  we  say  that  black 
children  in  nt*ed  of  compensatory  education  Ijecause  of  prior  violations  of  eqmil 
protection  rights  must  have  the  prior  violations  corrected  through  new  violations 
of  their  right  not  to  be  segregated?  This  is  immorality  and  injui^tice  squared. 
Whatever,  this  Administration  proposes  by  way  of  '  substantive"  legi.  lation,  this 
in  no  way  can  or  ought  to  affect  legal  enforcement  of  individual  ri>;ht.s  under 
Brown. 

The  second  insulting  aspect  of  this  legi.^lation  is  that  Iwth  bills  make  the 
avaihibility  of  a  fully  desegregated  education  dei>end  on  the  choice  of  the 
sch(K)l  board— almost  iu\ariahly  a  white  school  board.  If  the  board  decides  to  di.s- 
ohey.  the  bills  allow  tiiat  too.  Neither  hill  establishes  any  .-standards  for  a  school 
board  to  follow  in  dwiding  how  to  exercise  its  choice":  a  deci.siou  based  upon 
whim  or  based  upon  the  iissumption  that  black  children  are  inherently  inferior  is 
fully  acceptable  under  the  Nixon  plan.  Any  legislative  scheme  that  conditions 
the  enjoyment  of  ccmstitutional  rights  on  so  unprincipaled  a  piv(»t  must  fall  The 
Supreme  Court\s  language  in  Yick  Wo  v.  Hopkins,  118  U.S.  336  (1886)  is  fully 
appropriate  here : 

•*.  .  .  [T]he  very  idea  that  one  may  be  comi>elled  to  hold  .  .  .  any  material 
right  e.«sential  to  the  enjoyment  of  life,  at  the  mere  will  of  another,  seems  to  be 
intolerable  in  any  countr>-  where  freedom  prevails,  as  being  the  es.sence  of 
slavery  itself." 

The  President's  propo-^^als  are  the  opposite  of  an  honest  and  effective  effort  to 
deal  with  the  real  i.s.sues  of  fear  and  racism  in  this  country.  While  he  should  be 
counseling  compliance  with  the  law  and  respect  for  legal  pnwesses,  he  instead 
joins  tho.^e  who  would  retreat  from  the  law's  requirements.  Instead  of  calming 
fear-^.  he  exploits  them,  scapegoats  the  courts  and  settles  nothing.  This  is  a  tragic 
disservice  to  the  nation.  I  believe  the  American  p(*ople  want  to  ho  decent:  they 
want  to  be  law  abiding.  They  want  their  leaders  to  challenge  the  best  in  them, 
not  appeal  to  the  worst  in  them.  More  importantly,  they  are  entitled  to  be  fln- 
islied  with  the  divisive  forces  of  racism  in  the  country.  Thes*'  i>roi>osals  reopen 
olfl  .^ores;  threaten  relitigation  of  old  issues  and  confuse  our  children,  black  and 
white.  alK>ut  their  educational  futures. 

Mr.  Xixon  has  d(mo  great  harm  to  those  who  .seek  qjuility  integrated  education 
for  tiie  children  of  America.  The  challenge  is  underscored  bv  the  loi)<?ide<l  votes 
by  which  the  House  of  Representatives  first  adopted  and  then  insisted  upon 
extremely  har.'^h  anti-civil  rights  amendments  to  the  higher  education  hill  and 
the  razor-thin  n^argins  by  which  the  Senate  rejected  the  equally  harsh  Griffin 
amendment. 

Wf  have  urged  Senators  who  are  conferees  to  insist  upon  the  language  of  the 
Senate  bill,  since  that  is  the  best  they  can  do  and  since  that  langtiage  represents 
a  much  more  resi>onsihle  attempt  to  deal  with  the  question  of  busing.  We  and 
other  civil  rights  organizations  would  rather  have  no  hill  at  all  than  a  higher 
education  measure  with  the  anti-busing,  anti-court,  anti-equal  educational 
opport.unity  amendments  containe<l  in  the  House  bill. 

Finally.  Mr.  (^hairman.  I  want  to  comment  briefiv  npon  the  proposed  consti- 
tutional amendment  resolution  HU..  Res.  620),  on  which  the  dis<;harffe  r>etition 
has  l>een  filed. 

The  Acting  Attorney  General  concluded  his  preparwl  testimony  last  week  with 
a  veiled  llireat  that,  if  the  Congress  does  not  work  the  Administration's  will, 
the  .\dministnition  will  reconsider  it.s  position  and.  perhaps  endorse  H  T  Res 
620.  We  do  not  believe  .such  a  threat  should  cau.se  the  Congress  to  shrink  from* 
its  constitutional  duty  to  reject  the  Administration  hills.  Congress  never  siiw  fit 
to  withdMw  jurisdiction  of  the  Federal  courts  over  govornmentally-coorced 
prayers  in  public  scliools.  despite  the  introduction  of  a  constitutional  amendment 
and  the  success  of  the  discharge  petition  maneuver.  Congress  never  saw  fit  to 
authorize  State  legislatures  to  give  greater  repre.tontation  to  some  clas.se<«  of 
people  than  to  others,  and  immunize  such  acts  from  the  f^crutlny  of  Federal 
courts,  despite  proposals  for  amending  the  Constitution.  Nor  should  this  Con- 
gress he  intimidated. 

On  its  own  merits,  Mr.  Chairman,  we  stronglv  oppose  H..T.  Res  6*^0  Its 
proponents  have  labelled  it  an  •'anti-busing"  amendment  because  they  believe 
that  tliis  is  the  way  to  generate  public  support  for  its  passage.  Rut  it  doesn't 
even  mention  student  transportaton,  and  its  primarv  effect  will  he  to  bar  all 
desegregation,  whether  or  not  busing  is  involved.  Its  language  would  bar  even 
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a  redrawing  of  neighborhood  school  nttendance  zoney,  if  the  purpose  were  to 

tional  dimension,  and  constitutionalize  all  the  effects  of  past  segregation  w  ich 
are  reflected  in  school  assignments  today.  Where  the  Federal  govemment  l  as 
created  segregated  neighborhoods  by  FHA's  insistence  on  residential  ^gregation 
as  n  condition  of  mortgage  assistance,  where  school  boards  have  gerrvmandered 
.-Hiool  attenji/inro  zone  lim-s  to  sogregato  the  schools,  and  evon  whore  sd.ools  liav^ 
forci"ri?n  ilr'^'Tf "V"<"«e  past.  Clearly  unconstitutional  actions  whIcS 
force<l  till  (lien  into  segregated  schools  would  now  l)e  coiifinned  in  the  Consti- 
tution Itself.  The  amendment,  which  claims  to  opiiose  forced  assignment  of  school 
children,  uould  maintain  tiR.^e  already-forced  assignments  for  all  time 

•Mr.  Chiiiman  there  has  been  much  testiirony  to  the  effect  that  this  aiiieiid- 
luciit  uonhl  trivialize'  the  Constitution.  That  is  putting  it  far  too  mildlv 
ConsTitVilo""""^  "  "  "ould  de^de  the 

The  constitutional  ideal  must  coi:tiinie  to  be  that  of  efiiial  protection  of  the 
M.^f-  constitutional  duty  of  Congr«i.s  is  to  reje^-t  all  proposals 

that  would  return  the  nation  to  segregation.  And  the  business  of  Congress  must 
be  to  use  all  necessary  inventivne.ss  to  ensure  that  the  nation's  schools  are  fiimlly 
ftimlhlif  n/ri'nr"'' "'"V*""  '  ?'"-^''^"  ^V"*'  ameiidmei.ts.  True  and  compete 
for  thircountry   ^  Protection  reiiiaiiiR  the  only  hopeful  course 

Washi.n-otox  Rbsbabch  Peot^ct:  Co.vgress  Has  Xo  Power  UNueb  the 
(  o.\.sTm;Tiox  To  KyAc-  the  Adjiisistratio.v  1'ropo.sals 

(By  r^wls  D.  Sargentich  and  Richard  T.  Seymour) 

I.  THE  ADMIMSTHAriOX'S  PKOPOSALd  WOULD  DENY  niOHT.S  GUARANTEED  BT 
THE  FOUBT,iESTH  AMENDMENT 

.1..  The  Administration's  Right-Remedy  Distinction  Is  Barren 
,  Ti*^';?'"^*'^  '^"^  Administration'.s  argument  for  the  legality  of  its  nroDosals 
s  that  its  bills  affect  only  the  remedies  for  .school  desegregation,  and  eXThe 
basic  right  intact.  Under  this  view,  Uie  first  Jiroicn  decision.  347  U  S  483  (195^  ) 
declared  a  Fourteenth  Amendment  right  which  Congress  cannot  reiM-al  All  sub^ 
sequent  decisions  attempting  to  disestablLsh  the  dual  school  sys^m    he  aS^ 

rcUonCongrlsiry't^y  """"  """^  ^"^"^ 

^L®  '"'ii^y.^  argument  is  simplistic,  and  that  the  Administration's 

wooden  distinction  between  right  and  remedy  flie:^  in  the  face  of  both  common 
sense  and  the  clear  decisions  of  the  court  common 

1.  The  Administration's  Distinction  Violates  Common  Sense 
n,JIn«^L^T.  l^^  '""^  elementary  reasoning,  any  action  which  removes  the 
Z,  .L'"^.         "  P*""?"  a  "^eht  leaves  that  right  "  'a  mere  paper 

fn^n  n''  /  '^"T\  (^'>-  392  U.S.  40!),  4.34.  443  (1»68)  The 

Jone^  Court  quote<l  Rep.  Tliayer  of  Pennsylvania  on  the  importance  of  remedies 
to  elTectuate  Thirteenth  Amendment  rights :  "I'urinnce  or  rememes 

-riie  praclical  que.-lioii  imw  to  be  decided  is  whether  thoy  shall  be  in  f  ict 

free  man  means  at  least  this  much,  then  the  Tiiirteenth  Amendii  eut  muUe  ! 
promise  the  Nation  cannot  keep.— 392  U.S.  at  443.  Auieuameut  miiue  a 

Similariy  if  the  courts  cannot  say  that  they' can  enforce  (he  rights  rleclni-pd 
not  k'een"  'v2Z'l'^f''''Tf''  Amendment  •'made  a  promise  the  Xattfcnn 
wfcl  "^'  ^^""^^^ »f  eonclusion.  the  Administration's  argument  would 

justify  a  Congressional  bar  of  any  relief  in  a  school  desegregation  caseTud  a 
egislatiye  repeal  of  every  decision  after  Brotvn  I,  since  they  invo  ved  onfy  oues^ 
nnZ"'  '  «n|«"es-'  and  not  a  question  of  "right".  A  black  ohiirconld  m.irelHnTo 
court  and  obtein  a  declaratory  Judgment  that  a  school  system  was  segregated 
and  that  would  be  the  end  of  the  matter.  The  Adminlst^n  pVopoSaSTnot 
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go  this  far,  hr.t  the  strained  reasoning  on  whicli  it  is  forced  to  rely  to  iustifv 
Its  own  proposals  would  open  the  door  just  as  widely  for  more  ultimate  ^)ro- 
ix>sal8.  What,  then,  is  the  worth  of  the  "right"  assertedly  left  intact? 

AO  legal  analysis  is  required  to  demonstrate  the  falsity  of  such  a  wooden 
right-remedy  distinction.  Shylock  made  the  same  aDpeal  to  common  sense  long 

You  take  away  my  house  when  you  do  take  the  prop  that  doth  sustain  mv 
house;  you  take  my  life  when  you  take  the  means  whereby  I  live— Tftc 
Merchant  of  Venice,  Act  IV,  Scene  1  (abt.  1696). 
2.  The  AdminiHtration^B  Karrotc  Viexc  of  the  Content  of  the  l/,th  Amend- 
ment Right  Involved  In  School  Desegregation  Cases  Demonstrates  a 
n..     A  ^  Ignorance  of  the  Supreme  CourVs  Decisions  Since  Brown  II 

The  Administration's  right-remedy  distinction  assumes  that  the  Fourtei-ntli 
Amendment  "right"  of  a  black  schoolchild— <lefined  as  the  irreducible  minimum 
beyond  the  reach  of  Congress— is  limited  to  the  lirotcn  I  declaration  that  racial 
(liscriminatioii  in  his  or  her  school  district  is  hivalid.  It  is  not  possil)le  to  explain 

TT  S  ^^^''^^  ^^^'^^  County,  3J)1 

u.b.  ^60  {196b)  in  those  terms.  A  freedom  of  choice  pupil  assignment  plan  bv 
unT°l^^*^^  l>lack  child  to  transfer  to  a  white  school,  would  have  sati.^fled  each 
child  8  Uourteentli  Amendment  right,  if  that  right  were  as  crabl)ed  as  the  Admin- 
istration proclaims.  But  such  a  plan  may  leave  the  l)lack  child  alone  in  an  all- 
white  class;  it  may  leave  most  black  children  back  in  their  pre-^;oM?n  /  schools 
J  he  Court  held  in  Green  that  the  Fonrteenth  Amendment  right  proclaimed  hv 
Brown  I  swept  far  beyond  the  narroiv  confines  urged  then  by  the  school  board 
and  now  by  the  Administration  :  it  is  a  right  to  ''prompt  and  effective  disestah- 
iishment  of  a  dual  system",  a  right  to  the  elimination  of  the  vestiges  of  discrimi- 
nation "root  and  bnincli".  391  U.S.  at  438.  The  Brown  I  right  is  a  right  to  attend 
schools  totally  unaffected  by  any  past  discrimination,  whether  the  effects  turn 
up  in  student  assignments,  faculty  assignments,  or  disparities  in  facilities  The 
u  <^  "d*«^^«»»»-f»>^enr  is  what  is  involved,  and  it  is  that  right  which  is 
challenged  by  the  Administration  proposals. 

Put  differently,  the  Administration  position  amounts  to  a  fiat  denial  that 
there  is  any  constitutional  duty,  incumbent  on  school  authorities,  pre.scribinc 
affirniativ-e  u.se  of  the  nec-es.sary  tools  of  desegregation.  This  is  an  exact  state- 
ment of  the  law  of  the  Fourteenth  Amendment— in  reverse.  The  whole  course  of 
constitutional  decision-making,  from  the  Brown  ca.se  in  1954  to  the  Swann  case 
m  i»7l.  pronounces,  underscores,  and  reaffirms  again  and  again  the  affinnativp 
constitutional  duty  on  the  part  of  school  officials  to  bring  about  actual  desegrega- 
tion  of  the  schools— the  affirmative  duty  to  dismantle  the  dual  school  svstem 
to  eliminate  forever  from  public  education  all  the  continuing  effects  and  iingerl 
cvLT  f ^  SnJ^^l  segregation,  and  to  establish  a  unitary,  nondiscrimiiiatorv 
fl^inV^  .  schools.  In  Stvann  a  unanimous  Supreme  Court  specifically  de- 
fined that  Fourteenth  Amendment  duty— and  the  corresponding  right  of  black 
school  children— as  involving  all  ne<«essary  use  of  such  desegregation  tools  as 
tatiwT*         attendance  zones,  consolidation  of  schools,  and  student  transpor- 

B.  The  Purpose  and  Effect  of  the  Ad7ninistration*s  BiUs  «  to  Prevent  the  En- 
forcement of  Fourteenth  Amendment  Rights 

U  The  Purpose  of  These  Bills  is  to  Authorize  Continued  Discrimination 
After  an  examination  of  the  Administration  proposals,  the  conclusion  is  in- 
pscapable  that  the  draftsmen  of  the  Administration  hills  intended  not  to  bar 
any  level  of  busing  that  would  have  harmful  effects  on  children,  hut  to  block 
any  further  efforts  to  enforce  Brown  v.  Board  of  Education  and  to  undo  some 
of  the  present  results  of  tho.se  efforts.  The  conclusion  seems  inescapable  because 
the  bills  as  drafted  bear  no  relation  io  the  harm  they  asserte^ily  try  to  iwvent 
they  have  a  clearly  predictable  effect  of  preventing  further  desegregation  and 
reinstating  some  former  discrimination,  and  because  there  are  elements  in 
the  bills  having  nothing  to  do  with  the  asserted  harm  but  everything  to  do  with 
the  segregatory  effect  * 

correlative  duty  of  a  school  board,  at  far  greater  length. 
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different  for  .liKlaw"  ti.e  '^''^'""g  should  he 

were  recommended.  It  would,  in  short,  be  teM^redlo  fs  pSrwLs  ^ 
?  S.*^7Si"  A  !:^rrjJ  '-^  -Juite  d^fiS'^Under  it: 

n•lU0h''c'„^^^hL^1>^,^^etelv'n^e'^:t^^^^^^^^  ^^^T 

require  some  hiusing.  It  has  nevS^afnU"p^^^^^  ""'"d 

decrea.se<l  and  the  averaee  ride  will  1^  chnrtpr  f...f  fu  ^ 
sonu)  students  not  nowZiiie  l?.«.i  Zu^        l>ut  the  new  plan  iiirolves  busing 

be  l,us«l  under"he  new  San^Si™S:S'l,^iSibi"trn 
the  final  step,  even  if  the  ponrt  fn  mrt  th^t  P"'''""ts  a  court  from  ordering 

health  and  well-l^inj  "  'trci  ,f  en  in  oh^'  5fan  tt'pv.'T  "'^ 
wiual  educational  oi5K>rtuuitie^  uiirthe  Sl^ttri^^^  ^'"•J"  the 

jua.  .p,  if  aoiug  so  would  ."creai^^'lf/a^SetS'-L-^^^^ 

blo^f'^Xa^^^llt^'sliTel^^^  ""'y  two  sc.ho<,ls.  a 

<>t  busing.  But  it  has  le.  "r  a  lowedTlnrk  ni.n^  it  has  always  had  a  fair  amount 
with  whites  and.  even  thoLh  an ride  on  the  same  school  bus 
a..mi«r  of  black  childr^TaVfore^  to 

they're  ijas.sed  bv  half-emntv  •'wliit!^^'  ^m.^it  **hool  each  day.  while 

prohibit  a  court  from  oSng  th^^hr^f  .N'tH^to  nTnl-  ™"™t«riu'n  bill  would 
Under  the  equal  educational  onnort^niTfes  hm  ^  '^JT*  <=MMTen. 

rick  up  the  children  if  doing  «?,  Z„  h^^^  IT'"^'  wfuse  to 

students  t™nsport«^Nat,Sr/t  would  "''""^^  •""'^ 

vo,tMn?::oteTuS,^.Mhat';SK  desegregation  plan  ,n- 

T'lider  the  moratorium  bill  it  no.^d  refS^  S^.J.,'"''  T''^^ 
childrenimrsuant  to  the  ex  st  ng?^n  and  a  I  "^^'^  ^^"^^ 

1-todo^nything  about  it.  vl^^^ZXc^l^^^^  ^SZ^^^e's'^^^^^^ 

romody  for  the  donlnl  of  fim\  \d»m\onal  a^^^  •,•        Provide  nn  ad«iiiat" 

J  Snnip  not<»  1, 
^  Sump  nN  iiot<»  1. 
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school  district  could  refuse  to  pick  ud  the  new  family's  children  if  doing  so  would 
inrri'jise  the  average  daily  number  of  stndents  transported." 

.1.  »Sehool  District  E.  operating  under  a  plan  that  allows  students  to  tran'^fer 
from  a  schuol  in  which  their  race  is  a  majority  to  one  in  which  their  race  is  in  a 
minority,  refuses  to  allow  such  majority-to-minority  transfers  after  tlie  effective 
date  of  the  legislation.  Even  if  a  student  trying  to  voluntc»er  to  tnin>fer  was 
already  being  bused,  he  moratorium  bill  deprives  the  Federal  ctmrt  of  tliL  ^owct 
to  order  compliance  with  the  existing  transfer  provision.  Under  the  equal  ednca- 
tional  opimrtnnities  bill,  the  school  district  could  refuse  to  pick  np  the  Undent  if 
doing  so  would  increase  the  average  daily  numoer  of  students  transported.' 

And  one  final  illustration  of  how  the  equal  educational  opportunities  bill 
would  work : 

6.  School  board  F,  desiring  to  return,  so  far  as  possible,  to  tbe  halcyon  days 
before  Brown  v.  Board  of  Education  is  advised  by  counsel  of  the  existence  of 
S404  of  the  equal  educational  opportunities  bill,  and  realizes  that  tho  black 
population  in  its  school  district  lives,  by  and  large,  in  different  areas  than  whites. 
It  releases  a  set  of  "findings"  on  the  benefits  of  community  control  of  schools; 
and  how  this  promotes  better  parent-teacher  relations  and  furthers  the  Interests 
of  education.  It  then  asks  the  appropriate  State  authorities  to  split  the  school  dis- 
trict into  smaller  parts,  bnsed.  Others  now  being  hnsed  wonld  no  lon^rer  he 
bused  under  the  new  plan.  The  moratorium  bill  prohibits  a  court  from  ordering 
the  final  step,  even  if  the  court  found  that  the  new  plan  would  be  better  for  the 
health  and  well-being  of  the  children  involved  than  the  existing  plan.  Under  the 
equal  educational  opportunities  bill,  the  school  district  could  refuse  to  take  the 
final  st^p  if  doing  so  would  increase  the  average  daily  number  of  students 
transported.* 

3.  School  District  O,  run  by  segregationist  diehards,  has  only  two  schools, 
a  block  from  each  other.  Since  it's  a  rural  district,  it  has  always  had  a  fair 
amount  of  busing.  But  it  has  never  allowed  black  children  to  ride  on  the  same 
school  bus  with  whites  and,  even  though  all  whites  needing  transportation  are 
bused,  a  fair  number  of  black  childT^en  are  forced  to  walk  miles  to  school  each 
day,  while  they're  passed  by  half-empty  "white"  school  buses.  The  moratorium 
bin  would  prohibit  a  court  from  ordering  the  school  district  to  pick  up  these 
black  children.  Under  the  equal  education  opportunities  bill,  the  school  district 
could  refuse  to  pick  up  the  children  if  doing  so  would  increase  the  average  dally 
number  of  .students  transported.'  Naturally,  it  would. 

4.  School  District  D,  which  is  operating  under  a  final  desegregation  plan  in- 
volving some  busing,  finds  that  a  new  black  family  has  moved  into  the  district. 
Under  the  moratorium  bill,  it  could  refuse  to  pick  up  the  new  black  family's  chil- 
dren pursuant  to  the  existing  plan,  and  a  United  States  court  would  be  power- 
less (0  do  anything  about  it.  Under  the  eonal  educational  opportunities  bill,  the 
school  district  could  refuse  to  pick  up  the  new  family's  children  if  doing  so  would 
increase  the  average  dai'.y  number  of  students  transported." 

5.  School  District  B,  operating  under  a  p^an  ihzt  allows  students  to  transfer 
from  a  school  in  which  their  race  Is  a  majority  to  one  in  which  their  race  is  in  a 
minority,  refuses  to  allow  such  majority  to-minority  Transfers  after  tin;  effec- 
tive date  of  the  legisla  Jdn.  Even  if  a  t  cudent  trying  to  volunteer  to  transfer 
was  already  being  bused,  the  moratorium  bill  deprives  the  Federal  court  of  the 
power  to  order  compliance  with  the  existing  transfer  provision.  Under  the  equal 
educational  opportunities  bill,  the  school  district  could  refuse  to  pick  up  the 
student  if  doing  so  would  increase  the  average  daily  number  of  students  trans- 
ported." 

And  one  final  illustration  of  how  the  equal  educational  opportunities  bill  would 
work : 

6.  School  board  F,  desiring  to  return,  so  far  as  possible,  to  the  halcyon  days 
before  Broum  v.  Board  of  Education  is  advised  by  counsel  of  the  existence  of 
§404  of  the  equal  educational  opportunities  bill,  and  realizes  that  the  black 
population  in  its  school  district  lives,  by  and  large,  in  different  areas  than  whites. 


•■'  ^nmc  as  note  1. 

;  Snnie  ns  note  1.  Tlio  "(llrect  op  Indlrpot"  Inn^ninge  of  I  402  indicates  that  the  f  402(c1 
rofcpence  to  majorlty-to-mlnorlty  transfers  carries  no  exemption  from  the  strict  student 
transportation  cqulrements  of  I  403. 

*  S«nie  ns  note  1. 

^  Sfniif  as  iiotp  1. 
Snmo  AH  note  1. 

"  Same  as  note  1.  The  "direct  op  Indlpect"  language  of  |  402  indicates  that  the  I  402(c) 
TotoTi^nro  to  mnJorlty-to-mlnoHty  frnnafcps  capples  no  excniptJon  fpom  the  strict  stndont 
transportation  requlr^imcntsof  i  403. 
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It  releases  ji  set  of  ''findings*'  on  the  benefits  of  community  control  of  schools, 
and  how  this  promotes  better  parent-teacher  relations  and  furthers  the  interesto 
tu  tMai(  :iiiou.  It  riuMi  asKs  tlio  appropriate  State  autliorlties  to  split  the  school 
aistnct  into  smaller  parts. 

^0  long  iis  thr  liiK's  it  suj:pe«ts  arc  not  blatantly  gcrry-mandered,  and  so  long 
as  there  wa>;  some  reiiuiiiiiiig  integration,"  the  result  could  be  several  school  di*«. 
tricts  m  «iiicli  moMt  whiter  would  face  onl>  minimal  int^'gratioii  and  a  conple 
witli  large  black  majorities.  Under  §  404  of  the  bill,  the  redrawing  of  lines  could 
not  be  challenged  in  court  unless  it  could  be  established  "that  the  lines  were 
drawn  for  the  i»uii).»ses  ...  .  of  segregating  children  .  .  .  on  the  Imsis  of 
race.  ,  .  .  " 

The  impossibility  of  proving  an  actual  intent  to  di^^criminate,  it  mu^t  he  re- 
memlK'red  Is  what  UhI  ('ongre.ss  to  enact  §5  of  the  Voting  Rights  Act  of  19(V5. 
7-  8  ^V-i**''  requiring  covered  States  and  subdivisions  to  submit  changes 

In  voting  qualification.;:,  practices  and  laws  to  the  Attorney  General  for  approval 
^iZl^^'llr^''^''^'^  -^^"^^  Carolina  v.  Katzenhach,  383  ir.S.  301, 

The  proposed  legislation  does  nothing  to  prohibit  ''harmful"  levels  of  busing 
111  eMj;tiiig  onlers-^assumlng  that  such  levels  have  ever  been  ordered.  Nor  does 
the  leKislatiou  forbid  a  school  board  ro  volunteer  a  plan  that  would  require  such 
haraiful   levels  of  buj^ing.  It  does  prevent  a  student  from  volunteering  to  be 
bused  lu  order  to  enjoy  a  ii  integrated  education." 

The  AflniinUtration  Bills  WW  If  Enacted  Bar  Further  Desegregation 
and  RcHurreef.  Some  Former  Discrimination 
Virtually  every  meaningful  remedy  for  segregated  schools—pairing,  zoning, 
ejlueational  parks,  etc— necessarily  Involves  some  degree  of  student  transporta- 
n?n;^     the  vast  majority  of  schooi  districts,  which  have  traditionally  used 
•some  degree  of  student  transportation  for  reasons  unrelated  to  desegregation, 
cannot  possib  y  have  any  level  of  desegregation  that  does  not  involve  some  change 
n  transprtation.  A  prohibition  of  student  transportation,  therefore,  strikes  at 
i!l!JuP     J^J!!/^'  ^^^"^^  df'segregallon  and  makes  any  meaningful  remedv  im- 
possible.  And  §  406  of  the  proposed  equal  educational  opportunities  bill  will  kllow 
existing  court  orders  to  l)e  diluted  to  the  levels  allowed  by  that  bill 

The  legislation  under  consideration  tJuis  forbids  far  more  desegregation  than 
Its  announced  purposes  require,  and  leaves  intact  some  of  the  claimed  evils  it 
purports  to  redress.  It  has  f.he  same  con.^titutlonal  Infirmities  as  the  Tennessee 
voter  residency  statute  struck  down  March  21  'M>ecauge  ot  [its]  crudeness  as  a 
W^^42V427a  •  •  X  «oal.»»  Dunn  v.  .Uumstein,  40  U.S.  Lw 

«  ^r*^T^h'.v".u  ^  ^^^^^^      barring  ''harmfuV  levels  of  busing,  when 

combined  with  their  eflSciency  in  preventing  desegregsclon  and  the  Administra- 
tion s  touring  of  the  great-care  with  which  they  were  drafted,  leaves  little  room 
for  doubt  as  to  their  true  purpose.  Both  bills  attempt  to  limit  the  power  of  the 
>  ederal  courts.  In  light  of  these  facts,  two  observations  on  the  nature  of  our 
constitutional  system  are  parthmlarly  appropriate. 
In  Cooper  v.  Aaron.  35S  U.S.  1, 17  18  (1058),  the  Court  unanimously  stated : 
However,  we  should  answer  the  premise  of  the  actions  of  the  Governor  and 
Ix^gislature  that  they  are  not  bound  by  our  holding  In  the  Broum  case.  It  is  neces- 
doctriue  ^  ^^^^  ^^^^^^^^^^^^^  propositions  which  are  settled 

th^?!»n^y\n'i^Q  makes  the  Constitution  the  ^'supreme  Law  of 

^?^i?n^**7r».^^^'  Marshall,  speaking  for  a  unanimous  Court, 

referring  to  the  ConstltuHon  as  "the  fundamental  and  paramount  law  of  the 
o%  J^^}u^!^Jr^^^'^  "J^V*^  '-"^^^  Marburp  v.  Madison,  1  Cranch  137,  177, 
•  ij.ho.  GO,  that  It  is  emphatically  the  province  and  duty  of  the  judicial  depart- 
the  law  ls.*»  Tills  decision  declared  the  basic  principle  that 
tho  federal  Judiciary  in  supreme  in  the  exposition  of  the  law  of  the  Constitu- 

otT^kiilfAZ^^^  redrawn  HoUndnrl.. 

Hlrl^d  flguFP  '  that  hapimnwl  to  leave  al  but  tbree  or  four  black  voteri  oh^mIH J 

"  S'   fiotp  1. 
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Jrrv2"o'  has  ever  since  bcon  respected  hy  this  Court  and  the  Conn- 

i^Lxvc  ^mu"*?*.""'^  indispensable  feature  of  our  constitutional  system.  It 
fh  I  r  nl?^  lu^  Interpretation  of  the  Fourteenth  Amendment  enunciate<l  bv 
tills  Court  in  the  Brown  case  is  the  supreme  law  of  the  land,  and  Art  VI  of  the 
ConstituUon  maltes  it  of  binding  effect  on  the  States  "any  ™ngTn  the  Cmit 
il^ll  T  "'■J'"'"  "^.""^  ^^"^^  Contrary  notwithstanding."  Every  .tate 

eg^slator  and  executive  and  judicial  officer  is  solemnly  committed  by  oath  tkken 
pursuant  to  Art.  VI. «;  3  "to  support  this  Constitution."  °y  oatn  taKen 

No  . -state  legislator  or  executive  or  judicial  officer  can  war  again«t  the  Con- 
stitution without  violating  his  undertaking  to  support  it 

Pi^r."*N-f  -R  n^^l"?;  '^'■Jf.'®",  ''f  Alexander  Hamiltoi,  in  "The  PederalLst 
Papers.  No  .S  (1,88)  is  iwrticularly  npproprate  in  view  of  the  genesis  of  the 
Administration's  proposals  and  the  haste  with  which  their  pas^^Twd 

This  Independence  of  the  judges  is  equally  requisite  to  guard  the  Constkution 
nn.1  the  rights  of  individuals  from  the  effects  of  tho.<*  ill  humors  which  the  arts 
of  de.<ngnlng  men  or  the  influence  of  particular  wnjunctur^.  sometimes  "s- 
nHr^^i^H'""^  ^"'^  themselves,  and  which,  though  they  iv  g  e 
place  to  better  information,  and  more  deliberate  reflection,  have  a  tendency,  „ 
the  meantime,  to  occasion  dangerous  innovations  in  the  government  and  seri- 
OII.S  oppression.s  of  the  minor  party  in  the  community.,  Though  I  tru.st  the  friends 
».  ?„^?'^'^  Con.stitution  will  never  concur  vMth  its  enemies  in  qu^Sg 
that  fundamental  principle  of  republican  government  which  admits  the  right 
the  people  to  niter  or  abolish  the  establi.shed  ConsUtution  whenever  thev  fin  1  "t 
nconsi.stent  with  their  happiness;  yet  it  is  not  to  be  inferred  from  th  sprino  pie 
that  the  representatives  of  the  people,  whenever  a  momentary  inclination  hi  ,- 
,|ens  to  lay  hold  of  a  majority  of  their  constituents  incompatible  with  th"  pr  - 
v  sioiis  in  the  existing  Con.stitution  would,  on  that  af:count.  be  justifiable  in  a 
violation  of  those  provisions;  or  that  the  courts  would  be  un^r "a  greate? 
obliBition  to  connive  at  infractions  in  this  .shape  than  when  they  had  nrnceeded 
wholly  from  the  cabals  of  the  representati^  e  body.  Until  the  V«opU;TvTrv 
some  solemn  and  authoritative  act,  annulled  or  changed  the  e.S  shed  forni, 
it  IS  binding  upon  tliem.selvcs  collectively,  as  well  as  individually ;  and  no  I™ 
.sump  ion,  or  even  knowle<lge  or  their  sentiments,  can  warrant  Oieir  renre^ncl- 
tivesin  a  departure  from  it  prior  to  such  an  act  "-i- uieir  represenca 

n.  THE  ENFORCEMENT  CI.AU8B  OF  THE  FOITRTEENTH  AMEN'nMENT  0R.VNT8  C0V0RFR8 
NO  LICENSE  TO  AUTHORIZE  VIOLATIONS  OF  FOURTEENTH  AMENDMENT  WOH^S  OR  TO 
DEFEAT  THEIR  ENFORCEMENT  BIOHTS  OR  TO 

.1.  Introduction 

The  preceding  section  establishes  that,  where  a  fomieriy  dual  sciiool  svsteni 
IS  involved,  a  black  child's  Brovn  I  right  to  desegregation  m4ns  the  rieht  tn 
V^X,l^''':^\rTT\  ^r^'  ra'?l'a7d"i.scXrnanon''ltals« 

»r««-,  T^^^  ^''^  effectuation  of 

i  C..  '  Lf..^^  /   ?  <f       ^^^^''^  ""^  Administration  bills  will 

I  jistically  retard  its  pngress  and  stop  it  short  of  its  destination.  Tho.se  dis- 

^r''L"''  "«         ^"^     ^''^  nuthorizod.  by  8406  of  the  propos^ 

^e^roll^lstTus."''''"'*"  "^^^  "'^^  ""^^  towarSTniefr 

Even  if.  contrary  to  the  decision  in  Sicnnn.  orders  requiring  additional  trans- 
portation  or  changes  in  pupil  a.ssignments  an-  considered  matters  of  reineTv 
rather  than  of  right  it  is  still  inescapable  thut  removing  the  power  to  order 
such  remedies  1  allow  school  districts  to  retain  some  of  tl^e  ve^ig^  of  "tate^ 
iinp.,.sert  segregation.  Such  restrictions  on  rem.Klie.s  neces.sarilv  bTr  the  enfon-^- 
iiieiit  of  Fourteenth  Amendment  rights.  ^  oar  me  eniont 

li.  The  AdminiKtration'^  Mtioni,  oj  Congrc!,nioml  Povcr  Violate  the  Funda- 
mental Purpo>,eit  of  Having  a  Written  Con.ftltution  me  r  unaa 
Whence  eomes  the  authority  to  .so  retard  the  implementation  of  Fourteenth 
Aiiiendment  rights?  The  Administration  rest«  the  legality  of  ita  nromi^s  nii^^^^^ 
«  5  of  the  Fourteenth  Amendment  which  sa.v8  in  its  eLiret?.™  cingres 
Shan  have  power  to  enforce,  by  appropriate  legislation,  the  provisions  of  ?his 

Its  argument  stripped  of  pretensions,  if*  that  the  power  to  enforce  is  tho 
lH,wer  to  define  a  le.sser  duty  than  that  «.ntemplate(l  bv  the  coims  anTtl  erebC 
decSSlrndai^f  "  ""'"''■''^  nonconformity  "MthfudidnS- 
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The  identical  argument  liad  been  raised  in  Congress  in  support  of  proposals 
to  bar  implementation  of  the  Supreme  Court's  reapportionment  decision  in  Reii- 
McK!.v  „fC;v'fT^-  -^  (lOfrl).  Evaluating  its  i^rit.  Associate  C„  Rol.^?t 
McKa>  of  New  \ork  University  Law  School  wrote : 

.  .  .,  [T]o  describe  the  proposal  as  an  exercise  of  congressional  power  to 
enforce  (,r  implement  the  protections  of  the  fourteenth  amendment  is  surelv  u 
wn'"^  MnIL'"  *i  11    "If" "'lie  'hat  should  not  be  tolerated.  The  whole  proposal 
was  thus  infected  with  serious  doubt  as  to  its  constitutionality. 
'  Court.  Congress,  ahd  Reapportionment,"  63  Mich.  L.  Rev.  2.'K)273  (1964) 

In  light  of  the  cases  decided  by  the  Supreme  Court  since  '  e  end  of  "the  Civil 
^\ar  the  Administration  s  assertions  of  the  right  to  restrict  the  judicial  imple- 
U^mh'L'li  *""'"t«^"'*'  Aiiieiidiiient  rights  by  legislative  flat  is  astound  ng. 
IrHHM  1  t  .^n/^r'''?';:""''"  ^?  "'^  Fourteenth  Amendment  or  under  the 
Article  III  power  of  Congre.ss  to  "ordain  and  establish"  inferior  courts— the 
J'l«\T  Amendment  would  stand  on  no  firmer  ground  than  an  ordinary 
;  ;  f"^  •.  '»  ^ay-to-day  legislative  change  in  accordance  with  tlie 

political  winds  or  the  moment. 

'.""^'T  «>ns«t"tion  is  tliat  it  sets  limits  to  tlie 

potters  of  each  brancli  of  government,  and  the  notion  of  a  Congressional  power 
to  aiithoriiie  conduct  violating  its  prohibitions  is  incompatible  with  tliat  pumose 
J;S;Se  cony;::io'n"f """""  constitution.  Chief  Justice  jSarThall 

■■■•?v'Lrrm  fi''^  legi-slature  are  defined  and  limited:  and  that  those  limits 
nrP  ..nrvll«  r  f;^^  •  »>e  constitution  is  written.  To  what  purpo.se 

are  powers  limited,  and  to  what  puqwse  is  that  limitation  committed  to  writing 
If  these  limits  may,  at  any  time,  be  pa.ssed  l)y  those  intended  to  l)e  restrained' 
1  S"?--""!?"*  """ted  and  unlimited  powers  is 
al,(  1  slied  If  those  limits  do  not  confine  the  persons  on  whom  they  are  imposed, 
and  if  acts  prohibi-.ed  and  acts  allowed,  are  of  equal  obligation.  It  is  a  proposition 
too  plain  to  be  contested,  that  tlie  constitution  controls  any  legislative  .act 
reimgnaut  to  it;  or,  that  the  legislature  may  alter  the  constitution  b/ an  ordinary 

..ithplTtn/''-''^ "'"^  *^  S""""""-  Tlie  constitution  is 

either  a  .sui>erior  i>aramoiint  law,  unchangeable  by  ordinary  means,  or  it  is  on  a 
evel  vyitli  ordinary  legislative  acts,  and,  like  othei-  acts,  s  alterable  when  the 
legi.slature  shall  plea.se  to  alter  it. 

n«*fr.!!!n!IliV'/'*T  'ramed  written  constitutions  contemplate  them 

as  forming  the  fundamental  and  paramount  law  of  the  nation,  and  consequentlv. 
the  theory  of  e»-ery  suoh  government  must  be,  that  an  act  of  the  legislature 
repugnant  to  the  constitution,  is  void.  legibiauire, 

Jln^'lT"  ^.^«'5'«''»'  1  Cranch  137,  2  L.Ed.  60  (1803).  .Justice  Brandeis'  his- 
toric dissent  \n  Olmsteai  v.  Vnited  States,  217  U.S.  438,  485  (1928)  is  equallv 

mei^aMoLYthrc'ontttiVn?'^  ''''''     '^'^  P-''"-' 

Jil  tn^,Z!I"rvi' hV*,'  government  will  he  imperiled  if  it 

uvXif  t™f  hi  I  scrupulously.  Our  government  is  tlie  potent,  the  omni- 

v  n.„  .  j-or  soo'l      'or  ill,  it  teaches  the  whole  people  l,v  its  example, 

f      r  "      government  ',ecomes  a  lawbreaker,  it  hn-eds  contempt 

for  law  ,  It  invites  every  man  to  becor.je  a  law  unto  himself;  it  invites  anarchy. 

(Vf.^  ,  i  P"»rtcenth  Amendment  Rights  and  to  K^and  the 

M ram  A  vaihihlc  for  their  I'rotcetion 

i.Mm,L",'I'T  ^nllVY^  ^Vr"«'"'f "ts  has  an  Enforcement  Clause  nearly  identical 
CmS  and^;;' {"he'l'r?;:  """  """^  "'■"""'y-  "oth  l.y 

Despite  many  politically  unpopular  decisions  construing  rights  under  the  Civil 

^f  L^Zl^'T'^^^^^^^  fhe  hundred  .vears  since  Cir  pas-sage 

atteini  ted  to  ase  its  "power  to  enforce"  the  provisions  of  anv  of  the.se  amend 
ment.s  in  order  to  restrict  the  .scope  of  Judicially-declared  rights  thereunder  'This 
PracHcal  construction  of  its  iK.wers  l.y  Congress  must  be  taken 

IcBlHlnt'lon^''^''"''""'"^-  '  ^  =  "f  "hnll  have  powor  to  enforce  thl«  article  by  nnproprlnte 

prlnTcVSl.Tn."''  *  ^ '  """"  ""ele  by  nppro- 
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Into  consideration.  More  directly,  the  Supreme  Court  has  construed  the  Enforce- 
ment Clause  of  the  Eighteenth  Amendment  to  preclude  the  construction  urced 
.1  •       ^^'^"^  secUon  of  the  amendment-  -the  one  declaring 

Ihe  Cougres^i  and  the  beveral  states  shall  have  concurrent  power  to  enforce 
this  article  by  appropriate  legislaUon''— does  not  enable  Congress  or  the  several 
states  to  defeat  or  thwart  the  prohibition,  but  only  to  enforce  it  bv  approiuiatL^ 
moans. 

riiode  Inland  v.  Painter,  253  U.S.  350,  3S7,  40  S.  Ct.  4S6,  4S8  (1920)  That 
amendment  also  granted  enforcement  iwwer  to  the  States  In  McConnick  v 
Brotvn,  280  L. S.  131,  143^  (1932),  the  Court  held  again  that  ^ai 
cannot  give  validity  to  acts  prohil»ite<l  by  the  Eighteenth  Amendment 

Seven  of  the  Justices  presently  sittUig  on  the  Cou^^t— a  clear  majority— have 
already  expressed  their  view  that  the  Enforcement  Clauses  of  the  Civil  War 
Amendments  give  Congress  no  power  to  dilute  judicially-declared  rightij  there- 
under. 

In  Katzenbach  v.  Morgan,  384  U.S.  641,  651  n.  10  (1966),  Justice  Brennan 
wrote  •  ...  §  5  does  not  grant  Congress  power  to  exercise  discretion  in  the  other 
direction  and  to  enact  "statutes  so  as  in  effect  to  dilute  equal  protecUon  and  due 
process  decisions  of  this  Corrf*  We  emphasize  that  Congress'  power  under  §5 
is  limited  to  adopting  measures  to  enforce  the  guarantees  of  the  Amendment- 
So  grants  Congress  no  power  to  restrict,  abrogate,  or  dilute  these  guarantees 
THUS,  tor  example,  an  enactment  authorizing  the  States  to  establish  racially 
segregated  systems  of  education  would  not  be— as  required  by  §  5— a  measure 

to  enforce*  the  Equal  Protection  Clause  since  that  clause  of  its  own  force  pro- 
hibits  such  state  laws,  ^ 

Only  two  Justices  dissented  from  the  decision;  all  others  joined  the  majority 
opinion  in  all  or  most  of  its  respects,  including  this  point.  The  majority  on  this 
point  thus  included  Justices  Brennan,  White,  and  Douglas 

In  Oregon  ^^Mnchelh  400  U.S.  112  (1970),  Justice  Brennan  again  made  the 
same  point  400  U.S.  at  249  n.  31.  He  was  joined  by  Justices  White  and  Marshall. 
JustJr  0  Stewart,  joined  by  Chief  Justice  Burger  and  Justice  Blackmun,  held  that 
Congress  has  a  general  legislative  power  under  §  5  to  protect  Fourteenth  Amend- 
ment rights,  and  went  on :  But  even  though  general  constitutional  power  cleariy 
exists,  Congress  may  not  overstep  the  letter  or  spirit  of  any  constitutional  re- 
Btrictlon  in  the  exercise  of  that  power,  For  example.  Congress  cleariv  has  power 
to  regulate  interstate  commerce,  but  it  may  not,  in  the  exercise  of  that  oower. 
impinge  upon  the  guarantees  of  the  Bill  of  Righta 

400  U.S.  at  287.  Justice  Black  had  reached  the  same  conclusion :  As  broad  as  the 
congressional  enforcement  power  is,  it  is  not  unlimited.  Spedflcally,  there  are 
at  least  three  Ihnitations  upon  Congress*  power  to  enforce  the  guarantees  of  the 
Civil  W  ar  Amendments.  First,  Congress  may  not  by  legislation  repeal  other  pro- 
visions of  the  Constitution.  Second,  the  power  granted  to  Congress  was  not  in- 
tended to  strip  the  States  of  their  power  to  govern  themselves  or  to  convert  our 
naional  government  of  enumerated  powers  into  a  central  government  of  unre- 
strained authority  over  every  inch  of  the  whole  Nation.  Third,  Congress  may  only 
enforce  the  provisions  of  the  amendments  and  may  do  so  only  by  "aimro- 
priate  legislation."  Congress  has  no  power  under  the  enforcement  sections  to 
underfut  the  amendments*  guarantees  of  personal  equality  and  freedom  from  dis- 
Katzenbach  v.  Morgan,  384  U.S.  641,  651  n.  10,  86  S  Ct  1717 
1723,  16  L  Ed.  2d  828  (1966),  or  to  undermine  those  protections  of  the  Bill  of 
Rights  which  we  have  held  the  Fourteenth  Amendment  made  applicable  to  the 
otates. 

400 U.S.  at  128-29  (footnote  omitted). 

The  Purrose  of  the  enforcement  clauses  are  well  illustrated  by  a  consideration 
of  the  legality  of  literacy  tests  for  voter  registration.  In  Las9it€r  v.  Northampton 
County  Board  of  Elections,  360  U.S.  4^  51-53  (1959),  the  Court  held  unanimously 
that,  absent  proof  of  discriminatory  administration,  North  Carolina's  literacy  test 
for  vf)tlng  did  not  violate  the  Fourteenth  or  Fifteenth  Amendments : 

Literacy  and  Intelligence  are  obviously  not  synonymous.  Illiterate  people  may 
be  Intelligent  voters.  Yet  In  our  society  where  newspapers,  periodicals,  books, 
and  other  printed  matter  canvass  and  debate  campaign  Issues,  a  State  might 
conclude  that  only  those  who  are  literate  should  exercise  the  franchise. 
We  do  not  sit  in  judgment  on  the  wisdom  of  that  policy.  We  cannot  say,  how- 
."^^  ^"  nllowable  one  measuied  by  constitutional  standards. 

Then  the  Voting  Rights  Act  of  1965  was  passed,  and  Congress  suspended  all 
literacy  tests  in  the  areas  covered  by  the  Act,  based  T^pon  evidence  of  dis- 
criminatory administration  in  some  areas.  §  4(a)  of  the  Act,  42  U  S.C.  f  1978b(a) 
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When  the  Act  was  challenged,  the  Supreme  Court  held  that  an  across-the-board 
susii'-ruion,  even  without  prior  adjudication  of  a  particular  test's  invalidity  be- 
ciiu<:e  of  discriminatory  administration,  was  appropriate  legislation  to  "enforce" 
the  ljMftet»nth  Amendment.  South  Carolina  v.  Katzenbach,  383  U.S.  301,  333-34, 
337  (1906).  The  ban  on  literacy  tests  was  extended  nationwide  by  the  Voting 
Ki^iits  Amendmeuts  of  1070.  §  201  of  the  amended  Act,  42  U.S.C.  §  1973aa.  This, 
tiM).  was  upheld  under  the  enforcement  clause  of  the  Fifteenth  Amendment  and, 
for  Justice  Douglas,  the  enforcement  clause  of  the  Fourteenth  Amendment 
Oregon  v.  Mitchell,  400  U.S.  112  (1»70).  Justice  Black  was  influenced  by  the 
tremendous  impact  the  literacy  test  suspension  had  had  on  the  enfranchisement 
of  minorities;  in  the  South  since  passage  of  the  1965  Act,  and  b^  the  continuing 
under- registration  of  minorities  elsewhere.  400  U.S.  at  131-34.  Justices  Brennan, 
White,  and  Marshall  were  strongly  influenced  by  the  continuing  effect  which 
literacy  tests  gave  to  former  denials  of  equal  educational  opportunity,  and  by 
the  fact  that  the  victims  of  such  discrimination  had  travelled  tlirougliout  the 
nation.  The  ban  could  therefore  alleviate  some  former  discrimination  even  in 
arean  sut  h  as  Arizona,  which  had  never  diiscri minuted  in  education.  400  U.S.  at 
2:^3-35.  Justice  Stewart,  Chief  Justice  Burger,  and  Justice  Blackmun  sub- 
^^c^hed  to  Justice  Black's  views  on  this  point.  400 1'.S.  at  282-S4. 

The  impact  of  the  §  5  power  upon  the  scope  of  Fourteenth  Amendment  rights 
here  is  clear.  In  an  area  which  the  C!ourt  had  refused  to  enter  because  of  the 
limitations  on  its  decision-making  power,  the  enforcement  clause  gave  Con- 
gress the  power  to  deflne  new  rights,  and  to  provide  new  means  of  effectuating 
old  rights — as  by  requiring  the  submission  of  changes  in  voting  requirements 
and  practices  U*  be  submitted  to  the  Attorney  General  before  taking  effect,  in 
order  to  protect  the  existing,  jndicially-declared  right  to  freedom  from  dia- 
criniinatory  obstacles  to  voting- 

This  has  been  the  interpretati<m  of  the  enforcement  clauses  of  the  Civil  War 
Amendments  from  the  beginning.  To  enforce  the  prohibition  of  "involuntary 
servitude*'  in  the  Tliirteenth  Amendment,  Congress  had  the  power  to  enact  the 
anti-peonage  statute,  14  Stat.  540,  18  U.S.C.  §  1581,  which  deflned  Thirteenth 
Amendment  rights  to  include  compulsory  service  to  secure  the  payment  of  a 
debt,  and  provided  criminal  sanctions  for  such  violations.  Clyatt  v.  United  States, 
197  U.S.  207.  218  (1905).  To  enforce  the  prohibitions  of  the  Fourteenth  Amend- 
ment, Congress  had  tlie  power  to  enact  g  4  of  the  Civil  Rights  Act  of  1875.  18 
Stat.  330,  18  t'.S.C.  §  243,  which  defined  Fourteenth  Amendment  rights  as  in- 
cluding the  right  to  freedom  from  racial  discrimination  in  service  on  grand 
juries  and  trial  juries,  and  provided  criminal  sanctions  for  such  violations.  Ex 
parte  Virginia,  100  U.S.  339  (1880).  The  Court  may  or  may  not  have  been 
willing  at  that  time  to  define.  Itself,  the  prohibitions  of  the  Civil  War  Amend- 
ments as  reaching  these  activities,  but  It  could  certainly  never  have  provided 
criminal  sanctions  for  them.  Again,  having  defined  Fourteenth  Amendment  rights 
as  encompassing  the  freedom  from  racial  discrimination  in  grand  juries  and 
trial  juries,  Congress  had  the  power  under  §  5  to  enact  the  civil  rights  removal 
statute,  now  28  U.S.C.  §  1443,  whereby  a  criminal  defendant,  who  was  black 
and  facing  trial  by  a  jury  from  which  black  persons  had  been  barred  by  a  State 
statute,  could  by  filing  the  appropriate  petition  have  his  prosecution  trans* 
f erred  to  a  Federal  court  where  he  could  be  tried  by  a  jury  chosen  without 
regard  to  race.  Strauder  v.  West  Virginia,  100  U.S.  303  (1880).  This  remedy,  too, 
could  never  have  been  fashioned  by  a  court 

Nor  could  courts  have  ordered  the  remedies  provided  In  the  Voting  Rights  Acts 
of  1905  and  of  1970.  Xor  could  tbey  have  established  a  Federal  agency  to  Investi- 
gate denials  of  equal  protection  and  recommend  new  legislation.  42  U.S.S.  §§  1075 
et  nea.  But  all  of  these  were  proper  exercises  of  the  enforcement  clauses  of  the 
Olvll  War  Amemlments.  since  they  defined  rights  as  yet  undefined  by  the  judi- 
ciary, and  provided  remedies  for  the  Implementation  of  such  rights  that  went 
beyond  the  ordinary  panoply  of  remedies  on  which  a  court  can  draw  In  the  exer- 
cise of  Its  Inherent  iK)wer8.  C/.  the  Court's  reference  to  the  "Inventive  manner" 
In  which  Congress  exercised  Its  Fifteenth  Amendment  authority  In  enacting  the 
Voting  Rights  Act  of  1966.  South  CaroUna  v.  Katzenhach,  383  U.S.  301,  327 
(1066). 

This  Is  In  accord  with  the  time-honored  understanding  of  Congress*  enforce- 
ment clause  powers :  Congress  is  authorized  to  enforce  the  prohibitions  by  appro- 
priate legislation.  Some  legislation  Is  contemplated  to  make  the  amendments 
fully  effective.  Whatever  legislation  Is  appropriate,  that  Is.  adapted  to  carry  out 
the  objects  the  amendments  have  In  view,  whatever  tends  to  enforce  submission 
to  the  prohibitions  they  contain,  and  to  secure  to  all  persons  the  enjoyment  of 
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I)(»rfeot  e(|iialiry  of  civil  ri^'lits  and  the  equal  protwf  ion  of  the  laws  jijjainst  State 
(lonial  or  invasion,  if  not  proliibitwl,  is  brought  within  the  domain  of  t-onsTes.' 
smiial  power.  ^ 

..riroriw  nV'^''' ^J^:  f^'  ^^-'^^  (emphasis  in  oripnal).  And. 

oarher  th-t  Icrin,  the  Court  held  tliat: .  .  .  tliere  is  express  authority  to  prottxt 
the  ri^jhts  and  lnununitlt*8  referretl  to  in  the  Fourteenth  Amendment  and  to 
cnfon-e  ohservance  of  tlieni  by  appropriate  eon>rressional  lepsjation.  And  one  ven* 
efficient  and  appropriate  mode  of  extending  such  protection  and  swurinc  to  a 
party  the  enjoyment  of  the  right  or  immunity,  is  a  law  provitling  for  the  removal 
c»f  his  r-ase  from  a  State  court,  in  wli:ch  tlie  right  is  denied  hy  the  State  law.  into 
a  I*  Inderal  court,  where  it  will  ho  upheld. 

100  I  S.  .3,  13-14  (1883)  held:  In  fine,  the  legislaticm  wliich  congress- is  author- 
ized to  adopt  in  this  hi^half  is  not  general  legislation  uiM)n  the  rights  of  the  citi- 
zen, mt  corrective  legislation:  that  is.  such  as  may  heVec^ssan-  and  proper  fo^ 
(•ounteracting  such  laws  as  the  srates  may  adopt  or  enforce,  and  which  liv  the 
aniendiiieiit  they  are  prohibited  from  making  or  enforcing,  or  .such  acts  and 
prow-edlngs  as  the  states  ir  ly  commit  or  take,  and  which  hv  the  amendment  thcv 
are  prohibited  from  commi(tiag  or  taking.  "i-iiumeiir  rnc,^ 

^pVUnr  f  l^T  ^""^  «"IiIK>rte(l  by  its  legislative  hi.story : 

senator  Ho%\ard,  in  introducing  the  proposed  Amendment  to  the  Senate  de- 
scribed §  5  as  "a  direct  aff.miative  delegation  of  power  to  Congre.ss.''  aiiS  add^  •: 

It  cast.s  upon  Congress  the  resiwii  Mbility  of  .seeing  to  it  for  (he  future  that  il 
the  sections  of  the  amendiiient  are  tarried  out  in  good  faith,  and  that  no  State 

lahiP  ^  ^h^^        H  T  I'^^I***^*.^-  J  >"«»^         this  clau.se  as  indispen- 

sable  for  the  reason  that  it  thus  imiKKses  up<m  Congress  this  iwwer  and  this  dutv, 

Lrr  ^^f """'r       ^^'^         ^^"^^-^         »n  <^»fliet  wi  h  the  prin: 
ciples  of  the  amendiiient.  to  correct  that  legislation  by  a  formal  congressional 
enactment."  Cong.  Globe.  r^Oth  Cong.,  l.st  Sess..  27(m,  2768  ( 1866 )  Th?s  s?.^^^^^^ 
v/'  1  ^'"^I.''''^  y  ."''^  questioned  by  anyone  in  rhe  cour.<*e  of  the  debate 
l^lack,    I  he  Adoption  of  the  Fourteenth  Amendment"  (1908)  at  138  This  iri>i- 
XTimm  A>f.c»7;m./,  V.  Wr^a«,  3M  1^  Is  mi, 

Xo  support  for  the  Administration  position  can  be  found  in  either  the  leirisla- 
ive  history  ofjn  or  in  the  c^nstniction  placed  upon  it  Dv  the  Supreme  CV^^^^^^^ 
Indml.  the  Administration  po.sition  seems  to  1k>  that  Congress  «in  ex^^^^^^^ 
mntnict  the  protections  of  the  Fourteenth  Amendment  at  sxiU^Tht^x^^^^^^^^^^^^ 
to  rest  on  one  of  tAvo  assumptions : 

lnl:^u!i:[*on^^^^^^  """"  « ^"     I'O-e' ^^^^ 

«nS.„V'?^o[;S'^SL^^^  -"^-^  ^"  -.ow  .,v  «... 

Onpe  exiwsed.  neither  of  these  assumptions  <-nn  soriouslv  \h>  untwl  r.ranto.1 
that  Confess  has  an  at-eordion-like  Doner  of  expansion  or  retraS  over  h 
'(rMMl''i"'s"/  n ^"'nmerce'"  this  is  enti,!el.v  traccahr?^  cM  k  t 

Article  I.  8S  imiwses  no  affirmative  dnt.v  iiimn  ('ongrws  to  prote<-t  ii  erstatP 
rommeroe  imt  merely  authorizes  CnKress  "To  reRt.lnte  Comment  .m.m^ 
t\TT/u  8ffes."  Nothing  remotely  the  equivalem  of  thATdutv  exists  hero 
In  Sfnfr  «oa;vf  of  hmirance  v.  ToM  mipyariU  Corp..  370  U.S  451.  45(^57  (imoV 
{!on-s  Stion :  ""'^  <«stinctlons,  uuf:,vor«l,l.v  to  the  AdmSal 

The  power  of  CouRross  to  grant  proteetion  to  interstate  eommeree  neaiiist 
a.efsap°r^e!^Il""""  ^  " " '  eo-nplete'StSns^ 

(in4flrrf?n"tnnto^lufi3)'^'''''''''''''''  V.^' 
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Congress,  of  course,  does  not  have  the  final  say  as  to  wh^i^  constitutes  due 
process  nnder  the  Fourteenth  Amendment." 

Second,  acts  of  Coiifjress  pursuant  to  the  enforcement  clauses  of  the  Civil 
War  Amendments  are  subject  to  the  ordinary  review  of  the  Supreme  Couit  for 
conformity  to  all  provisions  of  the  Constitution.  Less  than  a  year  and  a  half 
affo,  the  Court  invalidated  part  of  the  Voting  Rights  Amendments  of  1!)70. 
enacted  pursuant  to  the  enforcement  clauses  of  the  Fourteenth  and  Fifteenth 
Anjcndmeuts,  because  the  provision  for  IS-year  old  votin?'  in  State  and  local 
elections  violated  the  powers  over  local  ele<»tions  reserve<l  to  the  States  bv  other 
prov.si(ms  of  the  Constitution.  Orefjou  v.  Mitchell  4(K)  i:.S.  112  (1J)70).  Statute>' 
which  are  fatally  overbroad  under  the  onlinary  standards  of  constitutional  re- 
view are  not  immunized  by  virtue  of  having  been  enacte<l  pursuant  to  an  enforce- 
»ient  clause.  United  States  v.  Reese,  92  F.S.  214  (1870). 

R(^)catedly,  the  Court  has  held  that  the  test  of  the  con.*?titutionality  of  an 
enforcement  clau.se  statute  is  the  same  as  the  test  first  formu/ated  in  McCtiUoch 
V.  Mari/laml.  4  Whesit.  31C.  421.  4  L.Ed.  579  (1810)  ?  Let  the  end  be  legitlmato. 
let  it  be  within  the  scoik?  of  the  constitution,  and  all  meaiw  which  are  appro- 
priate, which  are  plainly  adapted  to  that  end,  which  are  not  prohibited,  but 
consist  with  the  letter  and  .spirit  of  the  constitution,  are  constitutional. 

South  CaroIiTM  v.  Katzenhach.  Sf^S  U.S.  301.  320  (1J)66)  ;  JotWH  v.  Alfred  J. 
^f(|ycr  Co.,  392  U.S.  401),  443  (1J)0S)  ;  Katzenhavh  v.  Morgan,  384  U.S.  641.  650 
(1060).  In  pas.siag  uprn  the  legitimacy  of  the  end.  in  passing  uium  whether  a 
statute  is  ai)propri»te  and  upon  whether  it  is  consistent  witJi  the  letter  and  siiirit 
of  the  legislati  /n,  the  Court  has  no  guides  better  Mian  is  own  decisicm.s.  In  *)amvs 
Ercrard's  Rrnccries  v.  Day,  265  U.S.  545,  559  (11)24).  a  ca.se  arising  under  the 
enforcement  clause  of  the  Eighteenth  Amendment,  the  Court  held  that,  once  its 
review  had  convinced  it  that  **the  means  adopted  by  Congress  are  not  prohibited 
and  arc  caicutdted  to  effect  the  object  intrusted  to  if'  rhe  Court  would  give  a 
very  relaxed  view  to  the  particular  means  chosen.  (Emphasis  supplie<l.)  'The 
possii)le  abuse  of  a  iM)wer  is  not  an  argimient  agaiast  its  existence."  Id.  at  500. 

The  plain  meaning  of  these  decisions,  and  of  the  cfmnnon-sense  pun)ose  of  $  5, 
is  that  the  Court  will  apply  the  standanls  of  its  own  de<  J.sIons  to  test  the  viliditv 
of  enforcement  clause  statutes.  If  the  statute  protects  the  coveretl  rights  more 
effectively  than  the  existing  judicial  remedit^,  the  Court  s  review  of  the  Act  will 
be  a  relaxecl  one.  If.  however,  it  provides  a  le.ss  effective  remcnly.  the  Court  will 
decide  it  under  extremely  strict  standards  of  review.  A  majority  of  the  present 
Court  has  already  Indicated  that  it  will  not  tolerate  any  legislative  attempt  to 
restrict  judicially-created  rights. 

Any  statute  which,  as  its  prinmry  purprwe  and  effect,  attempts  to  remove 
some  of  the  presently  available  judicial  iM)Wers  to  rejne<ly  deprivations  of  Four- 
teenth Amendment  rights  has  little  hope  of  .survival.  The  Department  of  Justice 
and  Solicitor  General  Griswold  have  already  conceded  this  point  in  a  brief  filed 
with  the  Supreme  Court  last  Tenn.  Arguing  against  the  creaticm  of  a  new  rennnly 
for  a  deprivation  of  constitutional  rights— there,  making  Federal  agents  who'd 
violated  the  Fourth  Amendment  by  making  unreasonable  .searche^  d  seizures 
liable  for  damages— the  Solicitor  General  and  the  Department  .said:  At  th( 
least  there  would  be  substantial  doubt  whether  Oongress  could  .simply  reject  a 
jndicially-create<l  reme<ly  bottomed  on  the  Con.stitution ;  a  constitutional  amend- 
ment might  be  needed  for  such  an  end. 

Brief  for  the  Unite<l  States  at  21-22  (footnote  omitted).  The  Court  created 
the  remedy,  ninen^  v.  /?/.r  Vnknonm  Xamed  Agmts  of  Federal  nurenu  of  .Var- 
cotics,  91  S.Ct  19CK>  (1971), 

11.  THK  CO.NGRKSRIOXAT.  POWKR  OVKR  JURTSDICTXON  OF  FKDKRAL  COIRTS  CANNOT 
BE  USKI)  TO  UKFF^T  1-ITH  AMKNnMKNT  RIGHTS 

A,  Introduction 

The  previous  sections  of  this  memorandum  .show  (a)  that  the  Fourteenth 
Amendment  creates  an  a^irmative  constitutional  dntv,  incumbent  on  school 
officials,  requiring  aU  necessary  use  of  the  tools  of  desegregation  in  order  to 
<lisestabllsh  the  dual  system  of  public  schools;  (b)  that  there  is  no  ccmgressional 
power  under  section  5  of  the  Fourteenth  Amendment  to  countermand  the  judl- 

^'^^i  ^^  think  Cnnprof»«  Tvns  trylnp  to  iiso  \\<i 

Ef?i     l«17J^;'^*'''J^^  nn  tho  ronstltntlnnaHty  of  some  aspocts  of 

RtatM  rcpulrttion.  but  hn«l  tiottomod  Its  statute  on  tho  commrrH^  clniiw*^. 
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ciarys  declaration  of  rights  and  duties  under  the  Equal  Protection  Clause, 
or  to  inhibit  the  enforcement  of  constitutional  principles;  and  (c)  that  the 
proposed  legislation  flies  in  the  face  of  these  hardly  questionable  propositions 
of  constitutional  law. 

Moreover,  it  can  readily  be  seen  from  the  foregoing  that  the  Xixou  proposals 
arc  not  merely  "outsiile"  the  section  5  power  to  enforce  tlie  Fcuirteenth  Amen(i-> 
ment.  In  seeking  to  prohibit  use  of  the  tools  of  desegregation,  the  propo^^ed 
legislation  flatly  contradicts  the  command  of  the  Constitution  as  int(»ri>reted  by 
the  judicial  branch  in  a  long  series  of  unanimous  decisi(ms.  To  be  sure,  the 
legislation  is  frajned  in  terms  of  restrictions  on  the  enforcement  powers  of  the 
fcdenil  courts,  and  thereby  poses  a  dangerous  challenge  to  the  indept^ndenoe  and 
integrity  of  the  judicial  branch  and  to  the  vitality  of  the  principle  of  separation 
of  powers.  The  resultant  jeopardy  to  the  fimdamental  balance  of  our  constitu- 
tional scheme  Is  discussed  in  the  remainder  of  this  memorandum.  But  it  Is 
important  to  note  at  the  outset  that  if  this  legislation  had  been  drafted  in  a 
forthright  manner  as  a  prohibition  on  aflSrmjitive  action  by  school  oflioials  for 
purposes  of  desegregation,  its  unconstitutionality  would  b<*  revealed  simply  hy  a 
reading  of  the  Supreme  Court's  unanimous  opinion  in  yorth  Carolina  Stutc 
Board  of  Education  v.  8wann»  91  Sup.  Ct.  1284  (1971). 

In  that  case  a  unanimous  .Supreme  Comt  struck  down  as  unconstitutional  a 
^orth  Carolina  statute  which  i  .n>orted  to  outlaw  affirmative  use  of  pupil 
assignment  techniques  by  stat.  school  authorities,  and  specificallv  sought  to  pro- 
hibit student  transportation  "for  the  purpose  of  creating  a  balance  or  ratio  of 
rare.  The  Court's  reaction  to  this  patently  unconstitutional  law  is  expressed 
by  ( hief  Justice  Bur^rer  in  some  of  the  strongest  language  available  to  judges. 
The  attempt  to  block  aflSrmative  use  of  assignment  techniques,  "against  the 
hae.:ground  of  segregation,  would  render  illusory  the  promise  of  Brown  v.  Board 
of  FJ(h(caUon"^the  statute  *'must  inevitably  conflict  with  the  dutv  of  school 
authorities  to  disestablish  dtial  school  systems",  bv  depriving  them  of  "the  one 
tool  absolutely  essential  to  fultillment  of  their  constitutional  obligiition' — it 
would  inescapably  operate  to  ol»struct"  necessary  remedies,  and  thus  "con- 
travenes the  implicit  command  of  Green  v.  Count)/  School  Board  .  that  all 
reasonable  methods  be  availDhle  to  formulate  an  effective  remedy"  At  l*>8fi 
With  respect  to  the  statutory  prohibition  of  basing  for  desegregation  purposes' 
the  Court,  specifically  noted  that  *'l>us  transi)ortati<m  has  long  been  an  integral 
part  of  all  public  educational  systeni.s.  and  it  is  unlikelv  that  a  truly  effective 
remedy  could  be  devised  without  continued  reliance  upon  it'*— the  anti-busing 
provision  was  denounced  because  it  would  ^'hamper  the  ability  of  local  authori- 
ties  to  effectively  remedy  oonstitutionfil  violations."  At  1280.  The  broad  holding 
of  the  Tforth  Carolina  case  bears  restatement  In  full,  for  the  Nixon  proposals 
would  have  the  United  States  attempt  to  achieve  the  unccmstitutional  aim  of  the 
North  Carolina  statute:  ,  .  if  a  atate-imposed  limitation  on  a  school  author- 
itys  discretion  operates  to  inhibit  or  obstruct  the  operation  of  a  unitarv  school 
system  or  impede  the  disestablishing  of  a  dual  system,  it  must  fall ;  state  policv 
must  give  way  when  it  operates  to  hinder  vindication  of  federal  constitutional 
guarantees." 

«  ^^^^  ^^^^^'^  case  establishes  the  proposition  that  no  leglsla- 

tive  body  can  authorize  school  authorities  to  perpetuate  the  constitutional  wrong 
of  Segregation  by  prohibiting  affirmative  use  of  the  necessary  tools  of  desegrega- 
Hon  Of  course,  the  action  of  a  state  legislature  was  in  question  in  that  case,  but 
the  Courts  holding  applies  with  equal  force  to  Congress,  *»A11  provisions  of  fed- 
^I^iV^'*^^^'  requiring  or  permlttinr  [racial]  discrimination  must 

yield  to  ,  ,  ,  tbo  fundamental  principle  that  racial  discrimination  in  public  edu- 
cation is  unconstltutiOha!  "  Brown  v.  Board  of  Education,  349  U.S,  294,  298  • 
(1955). 

It  is  no  wonder  that  the  Nixon  proposals  were  not  fi^amed  as  prohibitions  on 
afljrr^tiye  i^ctton  by  school  officials,  for  in  that  event  there  would  be  an  obvious 
ua'}  fatal  collision  with  the  holding  of  the  ^orth  Carolina  case.  The  remaining 
duestion  i^;  whether,  under  the  Constltutiwn,  Congress  is  fwrmltted  to  achieve  the 
very  same  unconstitutional  result  through  Indirection  and  legerdemain— bv  legis- 
latlon  designed  to  hamper  the  enforcement  powers  of  the  federal  courts  th»« 
functional  equivalent  of  legislation  directly  authorizing  school  officials  to  violate 
tlif>ir  nffirmatlve  Fourteenth  Amendment  duties. 


1769 


B,  ConMtutional  Principles  Litnitinff  Congressional  Interference  with  Judicial 
Enforcement  Powers 
It  would  be  intolerable  in  our  constitutional  scheme  if  Congress  were  per- 
mitted to  leiBTislate  against  the  Constitution  and  defeat  judicially  declared  con- 
Rtiriitional  rights  under  the  guise  of  defining  the  jurisdiction  of  the  federal  courts. 
Administration  spolvosmen  have  suggested  that  the  proiwstHl  lej?i  l:ition  woii^d 
he  peruiissible  as  an  exercise  of  congressional  i)0wer  to  make  "exreiitions"  to  tlie 
Snpreme  (vonrt's  appellate  jurisdiction,  under  Article  III,  section  2.  and  of 
an  asserted  congressional  power  to  vest  the  lower  federal  courts  with  auch  juris- 
dictional powers  as  Congress  ^ees  fit.  The  contention  is  profoundly  anticonstitu-- 
tionaL  Our  constitutional  scheme  commits  to  the  nation's  judiciary  the  final 
power  to  interpret  the  fundamental  law,  saving  always  the  power  of  con><titu- 
tionul  amendment  through  prescribed  procedures.  To  assert  a  legislative  power 
of  nullification  over  the  constitutional  decisions  or  the  Supreme  Court,  is  to  pose 
a  blatant  challenge  to  the  fundamental  principle  of  separation  of  powers.  Such 
unfettered  power  would  altogether  subvert  Judicial  supremacy  in  declaring  the 
law  of  the  Constitution—indeed,  it  would  subvert  the  very  institution  of  a  writ- 
ten constitution  that  is  supreme  law  unless  modified  through  the  amendment 
process. 

Then*  are  few  authoritative  pronouncements  by  the  courts  that  sen^e  to  define 
the  limits  upon  congressional  power  to  regulate  the  jurisdiction  of  federal  courts, 
and  this  is  no  wonder.  Congress  has  never  attempted  what  the  Nixon  proposals 
aim  at  achieving — that  is.  there  has  never  been  a  law  passed  that  expressly  sin- 
gles out  a  class  of  constitutional  rights  lying  within  the  core  purpose  of  a  con- 
stitutional provision,  and  seeks  systematically  to  bar  judicial  enforcement  of  the 
rights  selected.  "Congress  has  never  .  .  .  actually  sought  to  push  its  authoiity 
over  jurisdiction  no  far.  The  basic  jurisdictional  statutes  actually  enacted  have 
allowed  the  Judges  to  carry  on  their  essential  review  functions  with  reasonable 
effectiveness.  . .  .  The  organic  power  vested  in  the  Congress  over  the  competence 
of  the  judical  department  does  not  enable  it  to  act  in  a  manner  that  would,  in 
effect,  negate  all  Judicial  authority  to  vindicate  constitutional  rights.*' 

B.  Schwartz,  **L  A  Commentary  on  the  Constitution  of  the  United  States :  The 
Powers  of  Government"  865  (196i3).  The  antiuonstitional  nature  of  such  le^sla- 
tion  .<«h()uld  be  enough  to  cause  it.«  rejection  by  the  Congre.«!s — it  always  ha<  been 
enough  in  the  past.  The  unconstitutional  nature  of  such  legislation  would,  in  any 
event,  cause  its  denunciation  and  invalidation  by  the  courts. 

1.  The  inevitable  challenge  to  the  principle  of  separation  of  powers,  posed  by 
any  legislation  aimed  at  curtailing  the  enforcement  powers  of  courts  in  con- 
stitutional cases,  is  immeasurably  heightened  in  the  present  context  by  virtue 
of  the  unique  role  of  federal  courts  in  enforcing  Fourteenth  Amendment  rights. 
The  proposed  legislation  would  have  the  Congress  turn  its  back  on  a  hundred 
)years*  tradition  of  expanding  federal  Jurisdiction  to  enforce  constitutional 
rights — disregard  the  vital  necessity  that  claimants  within  the  special  protection 
of  the  Fourteenth  Amendment  have  continued  access  to  the  full  panoply  of 
remedies  ordinarily  available  in  federal  courts — and  intervene  to  restrict  the 
courts  in  their  uncompleted  task  of  implementing  the  fundamental  principles  of 
Broiov^ 

(a)  It  is  highly  significant  that  the  great  expansion  of  the  jurisdiction  of 
federal  courts  came  in  the  period  immediately  following  the  Civil  War.  Alfter 
the  Civil  War  .  .  .  the  basic  change  was  made  whereby  the  national  courts  be- 
came  the  primary  forum  for  the  vindication  of  federal  rights.  .  .  Congress 
freely  invoked  the  Federal  courts  to  secure  the  Negroes  newly  granted  civil 
rights,  and  there  was  enacted  a  series  of  Jurisdi  .clonal  provisions  most  of  which 
have  lasted  to  this  day.*  Hart  &  Wechsler,  '*The  Federal  Co  urts  and  the  Federal 
System'*  727-720  (1953).  The  Civil  Rights  Act  of  1871  enacted  a  general  cause  of 
action  for  civil  rights  deprivations  by  state  officials,  and  the  Congress  vested 
original  jurisdiction  of  such  claims  in  the  federal  courts— school  desegregation 
cases  today  are  tried  under  the  provisions  of  that  legislation.  T  our  years  later  the 
federal  courts  were  given  original  jurisdiction  over  all  case.s  (beyond  a  certain 
dollar  amount)  involving  claims  under  federal  law.  Thus  there  emerged  the 
modem  judicial  system  qnder  which  "the  federal  courts  are  the  primary  guard* 
ians  of  constitutional  rights,"  and  it  remains  "a  principle  function  of  the  federal 
courts  to  vindicate  the  constitutional  rights  of  all  persons.**  Peres  v.  Lcdesma, 
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tSi  Vr'f,-  (1971)  (concurring  opinion).  See  also  Zwickler  v.  Koota, 

LV;  ^^'^  {l^^l)  ;  McNecse  v.  Board  of  Education,  373  U.S.  668,  (572-074 
(1963)." 

U»  The  core  pun^se  of  the  Eqiial  Protection  Clause  is  to  protect  black  citi- 
y.om  of  thi.*<  nation  again.st  continued  denial  of  equal  statiw  and  dijamlty— "to 
take  away  all  imssihility  of  oppre.ssion  by  law  becJiuse  of  race  or  color"  Ex 
I'artfi  Virffinia.  100  t:.S.  .m  .Vi4  (1880).  Indeed,  so  clear  was  the  guiding 'spirit 
sMKi  pun»Ofie  of  the  Clau.se  that  the  Supreme  Court  remarked  in  1873:  "We  doubt 
very  much  wlietlier  any  action  of  a  State  not  directed  by  way  of  discrimination 
agaiiL^t  the  Xegrm»s  jls  a  vhisa,  or  on  account  of  their  race,  will  ever  be  held  to 
come  within  the  purview  of  thi.s  provi^on."  The  f^lauffhter-Houftr  Cases.  83  U  S. 
(10  AVall.)  at  410.  The  prophecy  proved  empty,  hut  it  remains  that  any  attempt 
to  lejrislat^  again.st  full  vindication  of  the  Fourtei»nth  Amendment  Rights  of  black 
s<  h(»ol  children  mu.st  l>e  .seen  as  .striking  at  the  heart  of  the  Amendment.  The  pri- 
mao-  intoended  beneficiaries  of  the  Amendment  are  a  racial  minority  stigma tize<l 
and  (>ppp(>.s.<c»d  for  centuries  and  unlikely  to  prevail  in  majoritarian  institutions 
such  as  legislatures  or  .school  boards— the  Equal  Protection  Ciau.se,  .*!een  as  a 
limit  on  abuses  of  majoritarianism,  is  nugatory  absent  vigorous  enforcement  l)y 
the  court,**.  *  Il  ]uder  the  conditions  of  modern  government,  litigation  may  well 
be  the  .sole  practicable  avenue  oiwn  to  a  minority  to  jietition  for  redre.ss  of 
griev:inc(\^.'-  .V.1.4(7*  v.  fiutton,  371  U.S.  415,  430  (1003). 

U-)  The  whole  historj-  of  .school  desegregation  .shows  the  vit4il  and  unique  con- 
.NUtntionul  role  of  federal  equity  courts  in  implementing  the  command  of  Rrotvn 
V.  fioanl  of  Education.  In  Hroivn  II  the  Supreme  Court  decided  not  to  exerci.*!e 
\\<  own  i)ower  to  frame  a  decree  giving  detailed  relief,  but  rather  remanded  the 
cnst»s  to  the  district  courts;  with  iiistmctious  "to  cfm.sider  whetJier  the  action  of 
.school  rtuthorities  constitutes  good  faith  implementation  of  tlie  governing  con-, 
stitutional  principles.  .  .  .  fThe  lower  courts  sJialll  con.«ider  the  adequacy  of 
any  plans  the  defendants  nuiy  proijose  ...  to  effectuate  a  tninsition  to  a  racially 
noudis<»rimiu;itory  school  system.  During  this  period  of  transition,  the  courts 
will  i-etain  jurisdiction  of  these  cases."  Brown  v.  Hoard  o/  Edu<af*on,  349  V.S. 
21)4.  299-301  nO-M).  Numerous  times  during  the  ensuing  decade  and  a  half  the 
Supreme  Ccuirt  had  occasion  to  under.s<'ore  the  intense  resiK>nsibilitv  of  the  courts 
in  school  desegregation  ca.s(\s— .  .  if  Xegro  children  of  school  age  were  to  re- 
ceiver their  cfm.stitutional  rights  as  we  had  dwlared  them  to  exist,  the  coercive 
a.s.sijitauct»  of  courts  was  imperatively  called  for."  rnited  States  v.  Montgomery 
Vaunt u  Hoard  of  Education.  395  U.S.  225,  228  (1969).  As  a  direct  result  of 
Hrown  II  the  district  courts  ''were  invested  with  a  discreHon  appropriate  to 
ultinijite  fashioning  of  detailefl  relief  .  ."  Watnon  v.  City  of  Memphis,  373  U.S. 
526.  531  (1963) — the  power  of  the  lower  courts,  under  the  broad  mandate  o' 
Hrown  II.  was  held  t(»  include  if  necessary  an  order  dire<*ting  school  authorities 
to  reop<Mi  .«ch(K)ls  they  hjid  •hfswl  and  to  levy  taxes  to  supiwrt  public  education. 
(iriffin  v.  Countn  School  hoard,  377  U.S.  218,  233  (1964). 

The  decision  of  Hrown  II  Uy  tolerate  some  delay  in  according  full  constitu- 
tional relief  entniled  a  unique  commitment  of  the  fwleral  judiciary  to  the  pro<- 
<*ss  of  bringing  dual  school  .sy.stems  into  compliance  with  the  Constitution.  In 
time  the  constitutional  coiiunand  came  to  Ik*  articulated  in  terms  of  the  right  to 
call  upon  thp  enfownient  powers  of  the  courts.  In  19(>9  the  original  all-deliberate- 
speed  .standard  was  held  ''no  longer  constitutionally  permissible",  Alecrander  v 
Holmes  County  Hoard  of  Education,  396  U.S.  19.  20  (1909),  and  expedited  pro- 
cedures to  ensure  full  relief  were  held  mandatory :  . .  plaintiffs  may  apply  for 
immediate  relief  ,hat  will  at  once  extin>ate  any  lingering  vestiges  of  a  con.stitu- 
tionally  prohibited  dual  school  .\v.stem  .  .  .  Such  relief  shall  become  elTcctive 
immediately  after  the  court.s.  acting  with  di.spatch.  have  formulated  and  ap- 
proved an  order  that  will  achieve  complete  .li.so.stabli.shnient  of  all  a.speits  of  a 
segregated  public  school  .system." 

Carter  v.  West  FcHciana  Parish  School  Hoard,  ,'596  U.S.  21)0,  292  (1970)  (con- 
curring opinion).  The  affirmative  duty  doctrine,  which  is  primarily  a  fonnula- 
tion  of  the  constitutional  obligations  of  .school  officiuls,  was  also  articulated  in 
terms  of  the  enforcement  duties  of  the  federal  courts.  •'We  hear  in  mind  that 
the  court  has  not  merely  the  power  but  the  duty  to  render  a  decree  which  will 
so  far  as  iwssible  eliminate  the  discriminatory  effects  of  the  past  as  well  as  bar 
like  discrimination  in  the  future." 

Louisiana  v.  United  Statcft,  aso  U.S.  145.  154  (1965).  <\\ioted  in  Green  v. 
County  School  Hoard,  391  T'.S.  430,  438  n.4.  (1968).  Recently  in  the  Swann  ca.se. 
Chief  Justice  Burger  reemphasized  the  fundament-al  role  of  the  courts:  "In 
default  by  the  school  authorities  of  their  obligation  to  proffer  acceptable  rem- 
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fdies.  a  district  court  hiis  broad  iK)\ver  to  fashion  a  remedy  that  will  assure  a 
unitary  school  systenj."  At  1270.  And  in  the  *Skv/«u  c-ases  the  Court  twi<-e  ataUnX 
(in  identical  language)  that  "The  district  judge  or  school  authorities  should 
make  every  effort  to  achieve  the  greatest  liossible  degree  of  actual  desegrega- 
tion . .  iSwann  at  12S1 ;  JJaviif  v.  Jtoard  of  iSchooI  ('ommissiofnr^^,  91  Sup.  Ct. 
iit  1292. 

2.  The  congressional  |K)\ver  to  regulate  jurisdiction  "is  not.  of  course,  unlim- 
ited.' aiiddcn  Company  v.  Zdanok,  370  U.S.  530.  568  (1962)  (Harlan,  .T.). 
For  example,  no  one  would  suggest  that  Congress  could  bar  black  litigjints  from 
f(Mleral  court  solely  on  account  of  their  race,  'Slon*  broadly,  it  cannot  be  sui> 
IMKsed,  consistently  with  the  doctrine  of  separation  of  iK>wers  and  judicial 
supremacy  in  interpreting  the  law  of  the  Constitution,  that  the  i)ower  to  regu- 
late jurisdiction  may  be  u<ed  for  the  purpo.se  of  d(»feating  constitutional  rights 
declarcil  by  the  highest  court:.  "The  power  vcsUmI  in  Congress  over  the  juris- 
diction of  the  judicial  deiKirtment  may  not ...  be  employed  .so  as  to  de>»trov  rights 
guaninteed  by  the  Con.stitution  itself.  The  Congrc^ssional  authority  to  p*rescril>e 
the  ndcs  by  which  judicial  conii)etence  is  to  he  governed  must  ^e  liuiite<l  to  such 
rules  as  do  not  completely  eliminate  the  essential  function  of  the  courts  in 
vindii-ating  the  rights  gnarantet*d  by  the  basic  docnnient.  To  hold  otherwise 
.vould  1h»  to  give  the  legLslativo  deiKirtnient  an  all  too  ea.sy  way  to  circumvent 
the  suprcuic  law..  It*  can  .scarcely  he  .supiH)se<l  that  th<'  Kramers,  concenied  as 
they  so  clearly  were  with  the  danger  of  legislative  dominance  in  the  govern- 
mental structure  they  were  creating,  intend  »d  to  give  Congre.*»s  what  amounts 
t(»  the  power  to  render  organic  rights  unenforceable  in  its  discretion.  To  pu.sh 
the  Congressional  iK)wer  to  withhold  jurisdiction  to  the  extreme  of  ijennitting 
ccmstitntioiial  rights  to  be  niade*c<mipletely  nn<»nf(»rcejible  would  be  to  read  the 
basic  (hiciunent  as  authorizing  its  own  de.strnction.  ' 

r».  Schwartz,  "I.  A  Commentary  on  the  C<mstitution  of  the  United  f?tiites: 
I  he  Powers  of  Goveninient"  rjOl  (V.Hhi)  : 

"An  'impenetrable  bulwark*  against  Congressional  oppression  Cas  Madi.son 
called  the  Bill,  of  Rights]  that  could  easily  be  flanked  by  Congressional  with- 
drawal of  jurisdiction  from  the  courts  would  be  no  bulwark  at  ail." 

R.  Berger,  "Congress  versus  The  Supreme  Court"  204-95  (19(50)  : 

Spokesmen  for  broad  congressional  i)ower  over  jurisdiction  often  invoke 
/•>  Parte  McCardlc,  7  Wall.  500  ( 1809) ,  involving  a  statute  withdrawing  Supreme 
(  ourt  appellate  jurisdiction  in  habeas  corpus  cases.  The  Court  pronounced  this 
'•exception"  to  its  juris<li<'tion  valid  and  dismissed  McCardle's  appeal,  thus  ac- 
quiescing momentarily  in  the  congressional  des^^e  t^  prevent  the  Court  from  de- 
riding the  validity  of  Reconstruction  legislation  attacked  by  McCanlle.  Yet  it 
would  be  incorrect  to  rea<l  the  case  as  establishing^  unfettered  congressional  power 
to  prevent  the  Court  fnmi  adjudicating  c*onstitutional  claims.  The  Court  re- 
taine<l  the  iK)wer  to  issue  habeas  eorpus  as  an  original  matter— thus  withdrawal 
of  api)ellate  jurisdiction  merely  closed  one  avenue,  but  did  not  bar  access  to  the 
Court  altogether,  and  the  power  to  resolve  the  siil>stantive  issues  n^Jrcd  bv 
McCardle  rcmaine<l  intact.  Sc»e  Ex  parte  Ycrf/er,  8  Wall.  85  (1SC9).  In  any  event 
the  McCardle  case  lacks  progeny,  and  has  l)een  criticized  in  recent  vears,  .see 
(niddvn  Company  v.  Zdanot:.  ,370  U.S.  SaO,  005  n.  11  (19C2)  (Douglas,  ,T.,  dis- 
senting). The  authority  of  MeCardlc  is  attenuated  by  the  historical  context  in 
which  the  decision  was  rendered— the  opinion  recites  that  argument  in  the 
case  was  delayed  because  the  imiKMichment  trial  of  Preslilent  Johnson  requinnl 
the  presence  of  the  Chief  Justice— it  was  a  time,  in  short,  when  sepanition  of 
powers  was  a  dangerous  doctrine  to  invoke.  There  is  little  doubt  that  the  more 
enduring  principle  is  that  of  Martin  v.  Hunter's  Lvsscc,  1  Wheat.  :$04  (1S16),  one 
which  strains  to  protect  the  primacy  and  integrity  of  the  Supreme  Court  again.st 
encroachment. 

Apjirt  from  McCardle  there  is  a  dearth  of  authority  suiiporting  congressional 
IK)wer  u)  hamper  the  courts  in  enforcing  the  Constitution.  Tiie  war+lme  price 
control  legislation  barred  the  district  courts  from  adjudicating  the  validity  of 
price  regidations.  but  the  same  legislation  provided  a  si>ecial  court  to  adjudi- 
cate these  controversies,  with  review  in  the  Supreme  Court— the  legislation  was 
upheld  because  it  preserved  a  ftiir  and  effective  remedy  for  litigants  in  a  federal 
judicial  forum.  See  Yakus  v.  United  States,  321  U,S,  414  (1944),  and  Lockcrty  v. 
Phillips,  319  U.S.  182  (1943),  The  Norris-La  Guardia  Act,  29  U,S,C,  §  J  101-115, 
bars  the  federal  courts  from  issuing  injunctions  in  certain  labor  disputes,  through 
a  declaration  that  federal  judges  have  no  "jurisdiction"  to  issue  such  relief.  The 
Act  was  of  course  upheld— but  this  statute  simply  declares  the  p^iblic  iwlicy 
of  the  United  States  on  a  nonconstitutional  matter,  and  does  not  purport  to  deny 


litigants  injunctive  relief  to  rpf]r<»  3  constitutional  violations.  The  **Portal-ta- 
Portar  Act  came  after  the  Supreme  Court  had  construed  the  Fair  Labor  Stand- 
ards Act  in  a  novel  manner,  g.ving  rise  to  enormous  claims  for  back  pay:  the 
Congress  responded  by  changing  the  law  and  denying  **jurisdiction"  to  enforce 
the  broader  liability.  The  Act  was  upheld  in  the  lower  courts,  but  not  on  the 
theory  that  Congress  has  unfettered  power  to  interfere  with  the  course  of  judi- 
cial decision. making:  **We  think  .  .  .  that  the  exercise  bv  Congress  of  its  con- 
u  Si'i^^  jurisdiction  is  subject  to  compliance  with  at  least  the  requirement>  of 
the  Fifth  Amendment.  That  is  to  say,  while  Congress  has  the  undoubted  power 
to  give,  withhold,  and  restrict  the  jurisdiction  of  the  courts  other  than  Uie  Su- 
preme Court,  it  ma-^t  not  so  ext  rcise  that  power  as  to  deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of  law  or  to  take  private  property 
without  just  compensation.'*  f  ^ 

Battagtia  v.  General  Motors  Corp,,  169  F.  2d  254,  257  (2d  Cir.  cert 
dented,  335  U.S.  887  (1W8).  It  is  the  Fifth  Amendment,  of  course,  through  which 
the  Equal  Protection  Clause  is  enforced  against  the  federal  government  Boiiiny 
V.  Sharpe,  347  U.S.  497  (1954). 

<  }}^^  situations  mentioned  the  exercise  of  congressional  power  to  control 
jurisdiction  was  upheld,  but  in  no  case  did  the  extraordinary  legislation  involved 
single  out  a  class  of  constitutional  rights  and  purport  to  foreclose  effective 
judicial  enforcement  See  generally  B.  Schwartz,  supra,  at  350-65.  Yet  this  is 
Virtually  the  sum  of  judicial  authority  available  to  spokesmen  for  the  proposed 
legislation.  The  field  of  administrative  law  presents  situations  in  which  the 
Mming  and  scope  of  judicial  review  is  limited  by  statute,  but  courts  have  been 
j*iert  to  defend  the  principle  of  judicial  primacy  in  deciding  matters  of  law  and 
in  controlling  the  administrative  fact-finding  process.  See,  e.g.,  Crowell  v.  Benson, 
285  U.S.  22  (1932).  When  statutes  have  attempted  to  oust  the  courts,  in  whole  or 
significant  part,  f^om  exercising  control  over  administrative  lawlessness,  the 
statutory  restrictions  have  been  brushed  aside  in  order  to  accord  constitutional 
claims  a  meaningful  judicial  hearing.  See  Oestereich  v.  Selective  Service  System, 
393  U.S.  233  (1968) ;  Wong  Wing  v.  VriAted  States,  163  U.S.  228  (1806).  The  broad 
principle  of  these  cnses  is  relevant  in  the  present  context,  for  the  proposed 
legislation  attempts  to  commit  the  constitutional  rights  of  black  school  children 
to  the  uncontrolled  discretion  of  the  very  administrative  authories — state  and 
locjal  school  officials— responsible  for  violating  the  Constitution  in  the  first  place. 

To  be  sure.  Supreme  Court  opinions  acknowledge  a  broad  power  on  the  part 
of  Congress  to  allo<-ate  the  judicial  business  of  the  United  States  between  RtAte 
and  federal  courts.  Congress  has  the  power  to  impose  restrictions  on  federal 
diversity-of-citlzenship  jurisdiction,  see  Sheldon  v.  Silt,  8  H<iw.  440  (1850).  when 
the  result  is  simply  that  the  controversy  be  tried  in  state  court  Moreover,  "Con- 
gress could,  of  course,  have  routed  all  federal  constitutional  questions  through 
the  state  court  systems,  saving  to  this  Court  the  final  sav  when  it  came  to  review 
of  state  judgments.''  Wiscontiin  v.  Const antineau,  400  U.S.  433,  437  (1971).  As 
noted  above,  it  was  not  until  after  the  Civil  War  that  broad  "federal  question" 
jurisdiction  was  lodged  in  federal  courts.  But  these  facts  about  congressional 
power  over  jurisdietion  in  no  way  suppi)rt  the  view  that  Congress  may  legislate 
to  prevent  effective  enforcement  of  constitutional  rights.  Remitting  a  class  of 
oases  to  state  courts,  while  preserving  Supreme  Court  appellate  review,  i<?  in 
harnioiir  with  the  requirement  of  effective  judicial  enforcement  Tn  fact,  in 
circumstflnoes  where  state  law  does  not  adequately  accommodate  constitutionally 
protected  interests,  and  federal  courts  may  not  be  available  to  the  claimant  the 
Supreme  Court  has  held  that  state  courts  may  be  required  to  create  a  .special 
remedy,  not  otherwise  available  at  state  law.  in  order  to  vindicate  oonstitutionjil 
rights.  Ward  v.  Lovp  Cnuniy.  253  U.S.  17  (1020) :  see  General  Oil  Companp  v. 
rrflf/w,209U.S.  211  (1908). 

It  is  evident  that  the  proposed  legislation  is  not  simply  a  remitting  of  Four- 
teenth Amendment  suitors  to  state  courts,  preserving  the  Supreme  Court's  power 
to  review  state  court  judgments  in  seliool  desegre.ffaion  '''»fies  and  to  command 
effective  relief.  First,  all  federal  eon.'tj~inc  iding  the  hnpreme  Court— would 
be  barred  from  onlering  the  full  relief  required  by  the  Constitution.  The  Supreme 
Court  would  be  required  to  affirm,  or  decline  to  review,  constitutionally  inade- 
quate judgments  of  state  courts.  Such  an  ousting  of  unifying  Supreme  Court 
review  is  a  direct  challenge  to  "the  essential  role  of  the  supreme  Court  in  the 
constitutional  plan.**  Hart,  "The  Power  of  Congre.ss  to  Limit  the  .Turisdiction  of 
Federal  Courts,''  66  Harv.  h.  Rev.  1362. 1365  (1953).  In  General  Oil,  supra  at  226, 
the  Court  noted  that  "without  power  of  review  hy  this  court,  it  must  be  evident 
that  an  easy  way  is  open  to  prevent  the  enforcement  of  many  provisions  of  the 
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was  rejected  brThe  Court  Oi^eration-'-such  a  result  is  intolerable,  and 

Comrl'^ll'otSin^^^^^  ^^'"P'y  to  oust  Supreme 

the  process  of  LlS^StiKaVft  no  JudTcia/ fo™**^^^'-^''  altogether  from 

new  between  sSfe  and  f^er^  iomts  C'^  to  allo«.te  judicial  busi- 

away  federal  ju"sdi«°on  ovir  n  w?r  ehf«^n1^  eglslation  does  not  take 

ment  powers  of  th*  fXaTcourII^f!Sp™i  """'l'"  euforce- 

jurisdiction  orerl^hool  dlL«em^niaSs  ^^^^^^^^  "rt^inal 
be  able  to  remove  such  cas^  ft-om  ^atfcour^ie^^o^fs^^^^^^^^^^^  '^'^^''^ 
off  the  possibility  of  a  more  complete  r^m^v  in  o"!^!;.^- 
Corp.  V.  Aero  Lodge,  390  l^S  ^7^1  <S  i«  fho  S'*^""'  J?'""'"-  ^'""> 

case  involving  the  antWnjuiction  prorisioS  « 
ously  a  compelling  incentive"  for  dBfinT!*  .  "'^"^  Guardia,  there  Is  "obvl- 
they  thereby  "gain  the  ad"anta«  o^^^^^^  to  remove  to  federal  court,  when 
Bouf  MarkeUrim!.  ySlC^k^n^fl  IX  "P*""  injunctive  relief." 
indeed  that  the  remoVal  statSeT  ena?^^^^^  ^^i  ''^^  ^^^''^^^  "  ''""y 

.signed  to  ensure  Te  primacy  of  the  f^erai  i^m.^'*'^ '".^."i  P*^'^  de- 
federal  law",  Avco,  Mpm  at  5W  should^r?e  A  f^^^  questions  of 

ness  of  the  Unit«^  States  fln.,?n?oLfi^i?"*"Pl  *°  allocate  the  Judicial  busi- 
rules  forthe  oSy  CdllTof  thlfLl.n^^'x'f  ^  bousekeeprng 
defined  subJertT;lLrft^m^^^^^  «  neutmlly 

at  hampering  the  enforcement  of^auOtutS  ri^^f^u"*  specifically 
tion  in  onler  to  deny  enforoempnt  Vnfhi^;  Preserves  jurisdlc- 

tliatsuchanabuseofLSafl^Ser^is'Smilrib 

in^c^in^;^^sT^l£U^^^'     '^^'^^  '^'^  -'^-^  invasion  of. 

the'tlprre  KS^d'th^^f  antc^^flTot^T'''  «^  «^  <1«"), 
court  against  fXral  offldaL  alS  to  hnr  vt^i„''f"i?^^^  '»  'ederal 

although  Congress  haHever  «  «t7t^.l'°'"^^P/  '^"""^  Amendment, 

The  Court  it^if  creat^  t^e  Lu^^^Xn^ndTn/'fl.^^^^  Tk^"'  ^'^'^  'elief 
such  constitutiomil  deprivatioMlvere  not  ^^^^^^  ''ll"''^.'^  remedies  for 

relied  upon  t,e  foHo^^^^^  lan^?ge^^fV/?v.'"^!f„,^^^^^^  ^6^| 

feden.1  -^Tl'^^efnja;^  ^  of 
tion  and  to  restrain  indivS  state  office  ^mZ'nf"!;"'?'^''  ^^'^  OonsOtu- 
ment  forbids  the  state  to  do  Mnrw^vnf  !^.Jl^SL^''''^f  ^•"e  14th  Amend- 
been  invaded,  it  has  been  the  ^i^fl^^  £fdera''y  protected  righU  have 

alert  to  adjust  their  remedie,  sS^is  ?oTr«nt%£l^°"'"*^  '^"'"^  will  he 

well  settled  that  where  legl?  rights  hf^^  be^n  .nv^'^  ^"'^  " 

provides  for  a  eeneral  rlehttn  cli  #       t        invaded,  and  a  federal  statute 

available  ivm"ed7tomakl%dtt^4ro^^^^  "^"^  any 

edKa?"heSr^ciaJ?h"L^aTrHcu^^^^  -^--l- 
tion  Of  constitutioaa  lnterMt^"'^i  n!"^?^°'^  ^^""^  '^"""ca- 

availnbility  of  federal  wuiSbie  4iief  Sj"",^  empbaszed  "the  presumed 
stitntional  interesU  .  /tf  at  2008^ -^f^,^^^^^^^  threatened  invasions  of  con- 
berent  e<initable  powe^  •  VtH^  wnSl«  ?t'''',  '^^erai  district  court's  'in- 
448,  4(K)/(BurtonrJ?ronci?rinL)  Ts  1?^^^^  ^''T'"  ^"'^  ^.S. 

Mecklenburg  [A]  geneml^rnnt  nf  w-cJ?!f''  t*''  Charlotte- 
Congress  i''  thought  adf^Sate  t^  enLwP^^^  'ederal  courts  by 
relief  <,,r  all  areas  of  Srt-n?attori^Hc^,-,!f^^™'  "^^^  '^^''^  equitable 
T'.S.C  §1331(0)...  "/d  ataooo          Jur'sdictlon  enumerated  therein,  see  28 


.|«ibility  to  assure  the  vindication  of  constitutional  intemsts";  specifically,  the 
legislatitm  xeeks  to  deny  the  power  of  courts  "to  adjust  their  remedies  so  as  to 
fjrant  tlie  necessary  relief",  thus  invading  the  "inherent  equitable  powers"  of 
the  judicial  branch,  as  exercised  in  Swann.  In  the  Bivem  situation  itself  Con- 
gress had  not  previously  souj;ht  to  foreclose  the  remedy  that  the  Court  held  to 
be  m'cessary,  but  the  Government  specifically  argued  in  tlie  Hivens  ca.se  that  once 
a  constitutional  remedy  is  In  fact  created  I)y  the  Court,  Cougresr^  would  probably 
nave  no  power  to  withdrawn  the  remedy  by  legislaticni :  "At  the  least  tliere 
would  he  snlistantial  (h)nbt  whether  Congress  could  simply  reject  a  judicially- 
created  remedy  bottomed  on  tlie  Constitution;  a  constituticmal  amendment  might 
l»e  nmled  for  such  an  end." 

Iiri(»f  for  the  United  States  in  Bivens,  at  21-22; 

(;rave  con.stitutional  (h»ul»ts  about  congressional  repeal  of  Bivem  translate 
themselves  into  a  certahity  timt  congressional  overruling  of  tsxcann  is  prohibited 
bv  tih.  (  oiistuntion.  For  under  the  propo.sed  legislation,  federal  courts  wonhl 
still  i»P  re<inired  to  adjudicate  school  desegregation  cases,  but  would  lie  barred 
rrom  according  tlie  full  relief  required  by  the  Fourteenth  Amendment.  It  is 
(»i»vionsly  offensive  to  the  principle  of  separation  (»f  powers  for  the  courts  to  lie 
refjmred  to  adjudicate  a  controversy  and  yet  be  rendert»d  unable  to  decide  it 
111  accnrdanf-e  with  the  Constitution— in  light  of  American  judicial  history  since 
liroxcn  II,  It  IS  a  particularly  egregious  assault  upon  judicial  integritv  for  C<m- 
gre.ss  to  re(|Uire  that  federal  courts  pronounce  upon  school  desegregation  ca.ses 
yet  he  without  power  to  grant  an  effective  remedy  to  redress  the  wrong  uncovered 
and  denounced.  To  retain  jurisdiction  and  bar  enforcement  phices  the  courts 
in  >"  on*i;»ble  po.sition:  -.luri^diction  is  always  jurisdiction  onlv  to  decide 
"irQlJi  Wechsler.  The  Federal  Courts  and  the  Federal  System 

at  840  iV.M).  See  Intted  Stntvi*  v.  Klein,  13  Wall.  128  (1871) 
.i<*.f"''«     the  propo.sed  legislatitm  is  more  than  a  mockery  of  the  constitutional 
f«  /  1    n  enforcement,  ami  more  than  "an  uncon.stitutional  attempt  to 

/Ti    1  province."  GUdden  v.  Zdanok,  370  U.S.  530,  568  (1^2) 

IJarlan.  J  )  The  propo.sed  legislation  would  have  the  intemled  effect  of  freezing 
an  unconstitutional  state  of  affairs  by  interfering  with  the  corrective  judicial 

ipr.  !i?fiir  '^'^f^S^""  plan  well  short  of  what  the  Constitution  requires.  The 
cond npV  nnT''^  f  f  ".'"^^  ^^^l^'^''  judiciary  in  sanctioning  unconstitutional 
s^oi  M  fim  f''^t^^-''*"f  "^e  continuance  of  a  constitutional  wrong  unabated. 
jShonhl  the  courts  actually  refuse  to  grant  the  relief  required  by  Stcann,  and 
epn^h  iT'T"*  'iesefiregation  plans  that  do  not  and  cannot  satisfy  the  Fonr- 
i^rnl^i  ^  ^'"""^  at  least  as  involved  in  the  umler- 

rr.?S.f-  conduct  as  courts  that  lend  enforcement  aid  to  raciallv 

re»srncn\o  convenants. 

Smh  a  course  is  |,arred  by  SihcUvj/  v.  Kracmrr,  334  U.S.  1  (1048),  for  courts 
are  Mindy  amoncr  tin*  achlressees  of  the  Constitution,  and  are  bound  by  the  judicial 
oath  to  enforce  the  Con.stitution  as  the  supreme  law  J»"itiai 

vM^Jiv*«.^.!^"v/"^*'^.*'^"*^  judiciary  under  the  proposed  legislation  would  be 
h;«  *  ^\^'rKe  than  that  C(mdemned  as  unconstitutional  in  Shelley.  In  the  situa- 
Uri^J  discussion,  the  underlying  discriminatory  conduct  is  official,  not 
ro  P  .!t~fn  ^i^'ii^''"''^*/  ^'^"'"'^  -^^'"l***'  withdraw  from  an  enforcement 

j  1  itH?    ™       ^     <';>»rts^vould  remain  o|>en  to  e>.>rcise  all  traditional 

n  it  ;  h  enforee  all  other  con.stitutional  Hghts  calling  for 

I  ?  ^he  class  of  rights  uniquely  within  the 

he  1,^1  ?'r^"'^r""*  Amendment  ami  uniquely  within  the  pmtection  of 
l         f  I>r*»l»o.**e<l  legislation  would,  in  short,  single  out  the 

viml  r^^^  ?  •'^'^l?^  roadblock  in  the  path  of  their  ultimate 

1^^^^^^  authorization  an  i  approval  of  the  failure  of 

.vchool  officiils  to  discharge  their  affirmative  constitutional  duty  to  desegregate- 
<n;^smnHn"^'  ""^'^^J  the  court.s~and  the  Congi*ss-<»omplicit  in  the  denial  of 
re  n!^.  li^in  «  ^ndonment  of  a  corrective  pnx-css  designed  to 

rednss  nicinl  discrimination  has  involve<l  consequences  such  as  these  the  Su- 
preme  (  ourt  has  not  hesitated  to  condemn  the  action  as  violative  of  the  Constitu- 

^'^(mT  J  ^^^'^^'^  V-  ^^^^^y^     U  S. 
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TirK  Constitutionality  of  the  Xixon  Admimstratiox^s  Pboi»osi.j)  Student 
Tra*N8portation  Moratorium  Bill 

(By  Richard  T.  Seymour  and  Lewis  D.  Sargeuticli) 

INTRODUCTION  AND  CONTENTS 

This  moinorandum  discusses  the  proposed  student  transiiortntion  iiioratorium 
from  the  standi>oiiit  of  the  ordiuarj-  principles  of  Constitutional  law  l.y 
winch  the  courts  have  tniditionally  passed  ui>on  the  validity  of  legislation 
Other  niemorand;i,  iKirts  of  which  are  still  in  preparation,  will  discuss  other 
issiu^. 

The  (juestions  which  this  memorandum  seeks  to  answer  are  four* 

^"^ress  lawfully  siuji)end  the  right  to  an  integrated  education 
while  It  deliberates  on  the  sec(md  Nixon  bill?  See  page  2. 

i2)  Is  the  propostHl  legislation  unlawfully  overbroad— i.c^  so  completely 
uiirela  eel  to  the  evils  it  claims  to  redress  that  it  violates  Uie  C(mstitution. 
i>ven  thougli  other,  narrower  legislation  having  a  closer  relationship  to 
these  evils  would  be  upheld  by  the  courts?  Sec  l»age  0. 

C})  J^oes  this  legislation's  difference  in  treatiiient  lietween  school  districts 
(lesinng  to  remain  s<'greg:ite<l  (which  are  sjMired  the  need  to  integrate)  aud 
school  districts  desiriiij;  to  comply  with  the  Constitution  (which  can)  violate 
the  Constitution  hy  making  the  enjoyment  of  a  coiustitutional  right  turn 
iilMm  a  purely  arbitrary  dixiision  by  eacli  school  district?  See  page  10 

(4)  Does  the  proimsc^d  moratorium  violate  a  5T-vear  string  of  constitu- 
tional decisions  of  the  Supreme  Court  hy  freezing  into  place  a  segreeated 
status  quo?  See  i>age  13. 
Some  of  the  discussion  on  these  points  is  as  relevant  to  the  proposed  Equal 
Educational  OpiK>rtuiiities  hill  as  to  the  traiisj»oitati(m  iiu»ratorium  bill. 

1.  THE  CONSTITLTIONAL  RlOItT  TO  AN  INTEGRATED  EDUCATION'  CANNOT  BE  SUSPENDED 
WMtLE   CONGRESS  DEUBERATES 

The  hill  seeks  to  suspend  for  a  year  the  power  of  Federal  courts  t-o  order  any 
nu^niugful  remwlies  in  dealing  with  de  jure  segregated  schools.  This  is  ostensi- 
bly so  that  congress  will  have  Uie  necessary  time  to  (lelil»erate  about  the  proh- 

em  of  schooi  segregation  and  come  up  with  appropriate  remedies.  The  problem 
IS  that  constitutional  rights  can  no  longer  lawfully  be  suspended  while  a  legisla- 

ure  contemplates  means  of  dealing  with  a  problem.  When  the  Supreme  Court; 
handejl  down  the  second  Brotcn  decision  in  1955,  349  U.S.  294.  it  authorized  a 
^fT  ^^^P'l"?'*^*  """.^^  "^^•^  deprivations  of  c-cmstitutional  rights  should 
lie  remedied  immediately  and  totally,  and  allowwl  limited  delays  in  acliievinff 
complete  desegregation  of  a  school  ?>oard  could  "establish  that  such  time  is 
uT'^?()0  interest"  and  was  consistent  with  full  compliance.  349 

As  early  as  1964.  the  Supreme  Court:  announce<l  Uiat  the  period  in  which  these 
rights  could  be  susi^ended  had  C(mie  to  an  end:  The  time  for  mere  Meliherat(. 
y  •     J*!!f  ^^^^^  I^rase  can  no  longer  jastify  denying  these  Prince 

thnf'i^MfK 'l^^^  coastitutional  um^  to  an  educatTou  S 

to  that  afforded  by  the  public  schools  in  the  other  parts  of  Virginia. 

/iS'ir'^al'  ^S.^^^^  ^^^^^^  P^^<^  Edward  County,  377  U.S.  218.  234 

mm).  The  Court  reiterated  this  point  the  next  year..  In  Bradlcp  v.  School 

n«lk«'''I#«"^  mpnnlnjrful  remedy  for  «ejrrcjmt<»d  whools—pnlrlng  zonlnc  ediiMtlonnl 
tF«^.«^J*WIIt?        ^P^  only  prohlhlts  tlio  trnnsportntlon  of  nny  child  who  wnn  not  hrlne 


Board  of  the  City  of  Richmond,  382  U.S.  103,  105  (1965),  it  stated,  "Delays  in 
desegregating  school  systems  are  no  longer  tolerable."  Three  years  later,  the 
Supreme  Court  again  held  that  these  rights  could  no  longer  be  suspeaded:  The 
burden  on  a  school  board  today  is  to  come  forward  with  a  plan  that  promises 
to  work,  and  promises  realistically  to  work  now, 

Qreen  v.  County  School  Board  of  Jieto  Kent  County,  391  U.S.  430,  439  (1968). 
Accord,  United  States  v,  Montgomery  County  Board  of  Education,  395  U  S  226. 
235  (1969). 

In  October,  1969,  the  Supreme  (3ourt  again  held  that  the  constitutional  right 
to  an  integrated  education  could  no  longer  be  delayed,  but  had  to  be  enforced 
fully  and  immediately: 

The  question  presented  is  one  of  paramount  importance,  involving  as  it 
does  the  denial  of  fundamental  rights  to  many  thousands  of  school  children, 
who  are  presently  attending  Mississippi  schools  under  segregated  conditions 
contrary  to  the  applicable  decisions  of  this  Court.  Against  this  background 
the  Court  of  Appeals  should  have  denied  all  motions  for  additional  time 
because  continued  operation  of  segregated  schools  under  a  standard  of 
allowing  "all  deliberate  speed"  for  desegregation  is  no  longer  constitutionally 
permissible.  Under  explicit  holdings  of  this  Court  the  obligation  of  every 
school  district  is  to  terminate  dual  school  systems  at  once  and  to  operate  now 
and  hereafter  only  unitary  schools. 
Alexander  v.  Holmes  County  Board  of  Education,  396  U.S.  19.  20  (1960).  A 
month  and  three  days  later,  the  Fifth  Circuit  Court  of  Appeals  authorized  a  one- 
.semester  delay  in  the  full  integration  of  the  student  body  in  a  number  of  school 
districts,  although  it  ordered  the  complete  and  imnaediate  integration  of  facultv. 
staflf.  etc.  Singleton  v.  Jackson  Municipal  Separate  School  District,  419  F.2d  1211 
(1969).  Under  the  name  of  Carter  v.  West  Feliciana  Parish  School  Board,  306 
U.S.  290  (1970),  the  Supreme  Court  reversed  the  Singleton  decision  six  weeks 
after  it  was  entered.  Justices  Harlan  and  White,  in  a  concurring  opinion,  stated 
that  they  understood  Alexander  to  require  that,  upon  a  p'ima  facie  showing  of 
continued  segregation  : 

•  •  •  plaintiflfs  may  apply  for  immediate  relief  that  will  at  once  extin)ate 
any  lingering  vestiges  of  a  constitutionally  prohibited  dual  school  system. 

Alexander  makes  clear  that  any  order  so  approved  should  thereafter  be 
implemented  in  the  minimum  time  nece.s.9ary  for  accomplishing  whatever 
physical  steps  are  required  to  permit  transfers  of  s^udents  and  personnel  or 
oaS^J^S  changes  that  may  be  necessary  to  effectuate  tbe  required  relief. 
396  U.S.  at  292,  293.  Referring  to  two  other  cases,  Jmtices  Harlan  and  White 
continued : 

•  •  •  this  would  lead  to  the  conclusion  that  in  ni>  event  f.hould  the  time 
from  the  finding  of  noncompliance  with  the  requireii  ents  of  the  Oreen  cnne 
to  the  time  of  the  actual  operative  effect  of  the  relief,  including  the  time  for 
ludicinl  approval  and  review,  exceed  a  period  of  appr^/ximatelv  eight  weeks. 
This,  I  think,  is  Indeed  the  "maximum"  timetable  est'ibli.shed  hv  the  Court 
today  for  cases  of  this  kind. 

396  U.S.  at  293.  Justices  Black.  Douglas,  Brennan  and  M  irshall  expressly  dis- 
agreed  with  the  conclusion  of  Justices  Harlan  and  White  hat  an  oicht  weeks* 
delay  in  'ull  integration  would  bepermis.9ible : 

•  •  •  those  views  retreat  from  our  holding  in  Alexand  t  v.  Holmes  Conntv 
Board  of  Education.  396  U.S..  at  20,  90  S.Ct..  at  29.  tha  -  "the  oblicntion  of 
every  school  district  is  to  terminate  dual  school  systems  1 1  once  and  to  oper- 
ate now  and  hereafter  only  unitary  schools." 

Id.  In  the  unanimous  decision  in  Swann  v.  Charlotte-Mecklenhurg  Board  of 
Educatton.  91  8.  Ct.  1207,  1275  (1971),  Chief  Justice  Burger  quoted  the  lan- 
guage of  Orcen  appearing  above,  and  continued : 

Thi«  was  plain  language,  yet  the  1969  Term  of  Court  brought  fre.9h  evi- 
dence of  the  dilatory  tactics  of  many  «chool  authorities.  Alexander  v.  Holmes 
County  Board  of  E(hicatlon.  896  U.S.  19.  90  S.  Ct  29, 24  L.  Ed.  2d  19,  restated 
the  basic  obligation  a.sserted  in  Griffin  v.  County  School  Board,  377  U.S.  218. 
234.  ^^  S.  rt.  122«.  1234.  12  L.  Ed.  2d  256  (1964),  and  Oreen,  supra,  that  the 
romo<ly  niu.st  be  implemented  forthwith. 
The  moratorium  hill  provides  for  a  year's  delay  in  all  new  court  orders  requir- 
ing any  additional  or  any  different  student  transimrtation,  and  affects  equally 
every  school  district  in  the  coimtry  whether  it  be  a  rural,  two-school  district  with 
a  total  of  120  students  or  a  large,  metropolitan  district  such  as  Richmond.  In- 
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dcpendently  of  the  constitutional  issues  of  overi)readth  discuRsed  in  the  succeed- 
ing section,  the  inf)ratorium  hill  violates  the  strong  policy,  to  which  the  courts 
have  time  and  again  addressed  themselves,  for  closely  tailoring  the  remedy  in  a 
school  desegregation  case  to  the  particular  problems  and  needs  of  particular 
school  districts.' 

Under  the  last  eight  years  of  controlling  decisions,  the  delay  sought  by  this 
bill  is  in  clear  conflict  with  the  Constitution,  a  conflict  that  appears  in  even 
starker  relief  by  the  stay's  lack  o'  relatton  to  any  consideration  of  differing 
degrees  of  administrative  burden  ana  of  differing  types  of  court  orders  in  differ- 
ing kinds  of  school  districts. 

In  Green  v.  Countif  School  Board  of  Sctv  Kent  County,  391  U.S.  430,  439,  the 
Court  stated : 

Tlie  obligation  of  the  district  courts,  as  it  always  has  l>een,  is  to  asse.*«s 
the  clrcctivoness  of  a  proposed  plan  In  achieving  desegregation.  There  is  no 
universal  answer  to  complex  problems  of  desegregaticm ;  there  is  obviously 
no  one  plan  that  will  do  the  job  in  every  case.  The  matter  must  be  assesswl 
in  light  of  the  circumstances  present  and  the  options  available  in  each 
instance.  It  is  n.  umbeut  upon  the  school  board  to  establish  that  its  proposed 
plan  promises  meaningful  and  immediate  progress  toward  disestablishing 
state-niiposetl  st^gregation.  It  is  iacumbent  upon  the  district  court  to  weigh 
that  claim  in  light  of  the  facts  at  hand  and  in  light  of  any  alternatives 
winch  may  be  shown  as  feasible  and  more  promi.*«ing  in  their  effectiveness, 

II.  The  Proposed  Bill  Is  Unconstitutionallu  Overhoard 

The  student  transportation  moratoriiun  bill  is  purportedly  directed  at  the 
pliys  cal  and  educational  harm  to  childn?n  caused  by  excessive  busing-  if  the 
legis  ation  were  closely  linked  to  the  prevention  of  such  barm,  it  could  well  be 
upheld  by  the  Courtis.  Tlie  Xixon  proposals,  however,  are  a  blunderbuss  approach 
Uiat  reach  all  student  transimrtation  ,and  have  not  the  remotest  links  to  the 
degree  of  harm  present  in  any  particular  situation. 

The  articulation  of  the  pun>orted  goals  of  this  legislaUon  in  Montgomery 
vountv.  31)5  U.S.  at  :>35.  the  Court  again  stated  its  adherence  to  the  policy  that 
in  this  field  the  way  must  always  be  left  open  for  experimentation."  The  courts 
deciding  remedial  questions  are  to  be : 

♦  *  ♦  local  courts  so  far  as  practicable.  tho.s&  courts  to  be  guided  by 
truditional  equiUible  flexibility  to  shai>e  remedies  in  order  to  adjust  and 
reconcile  public  and  private  needs. 

in^^flnn^MS^Ct'aUm^  ^^"^  strongly  endorsed  by  Chief  Justice  Burger 
If  school  authorities  fail  in  their  aflirmative  obligations  under  these  hold- 
ings, judicial  authority  may  be  invoked.  Once  a  right  and  a  violation  have 
been  shown,  the  scope  of  a  district  c,  art's  equitable  powers  t*y  remedy  past 
wrongs  is  broad,  for  breadth  and  flexibility  are  inherent  in  equitable 
remedies. 

"P^  essence  of  equity  jurisdiction  has  been  the  i>ower  of  the  Chancellor 
to  do  equity  and  to  mould  each  decree  to  the  necessities  of  the  particular 
case.  Flexibility  rather  than  rigidity  has  distinguished  it  TLe  oualities  of 
mercy  and  practicality  have  made  equity  the  instrument  for  nice  adjustment 

299™0  ^195/)  7f"tno?^^omltt^^'''"'^  ^^""^  ""''"^  ^»  ^.S.  294. 

t*'"'i*^"J"*?**'*"..t*^'  conHtltutlonftl  principles  may  require  solution  of 

^?^tA  }?^'^^  fi<:y^wi\  r«robl#»inH.  School  mithnrltles  have  tlip  nrlmnry  r"«iron8lbl^^^^^^^  f^f 

S'lSl'lSl      ^^l9".?*  '?h<x»l  HiithorltleH  conatltutea  jfood  faith  Imnlementntlon  of  thi 

J'L'H!l?*^^"€.?."^  effectuating  the  decrees,  the  coorts  will  be  wMiAzA  br  Mtiif«hi* 
Trndlt  onnlly,  Multy'has  been  cliirarteriiS  by  i  pVa^lc^  flexlffi 

A*  '^'^i      exercUe  of  those  traditional  attributes  of  equity ^wer 
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and  rocoiicilintion  botwwn  the  public  intorpst  and  privnte  needs  as  well  as 
lK»nve(»n  C(>nii)eting  i)rivute  claims/'  Hecht  Co.  v-  Bowles,  321  U.S.  321, 
:^2J>-330,  04  S.  Ct.  5S7.  502,  88  L.  VA.  754  (m4),  cited  in  Brown  II,  supra, 
341)  r.S.  at3()0.  75  S.  Ct.  at  756. 
T1h»  "lindinRs"  of  Section  2  cannot  save  the  legislation  if  it  is  otlien>ise 
overboard.  Since  this  l>ill  affect.s  fundamental  riphtK.  the  constitutional  standard 
l>.v  which  it  must  be  judged  is  that  enunciated  in  Bates  v.  City  of  Little  Rock, 
3C1  U.S.  516,525  (19(k))  : 

But  jcovernnientnl  action  does  not  uutomatically  become  rea.sonably  re- 
lated to  the  achievement  of  a  legitimate  and  substantial  governmental  pur- 
\)ose  hy  mere  assertion  in  the  preamble  of  an  onlinanoe.  When  it  is  shown 
that  state  acticm  threatens  significantly  to  imjunge  upon  constitutionally 
protected  freedom  it  hetonies  tiie  duty  of  this  Court  to  determine  wlietiie'r 
the  acticm  bears  a  reas4mal)le  relationship  to  the  aciiievenient  of  the  govern- 
mental puri>ose  a.sserted  as  its  justification. 
And  again,  in  Shclto  v.  Tucker.  3(54  U.S,  479,  488  (IIKJO)  (footnotes  omitted) 
In  a  series  of  decisions  this  Court  has  held  that,  even  though  the  govem- 
mentai  purpo.se  l>e  legitimate  and  substantial,  the  purpose  cannot  be  pur- 
.sued  by  means  that  broadly  stifle  fundamental  personal  liberties  when  the 
end  can  be  more  narrowly  achieved.  The  l)readth  of  legislative  abridgment 
nnist  be  viewed  in  the  light  of  less  drastic  means  for  achieving  the  same 
basic  purpase. 

In  N.A.A.C.P.  v.  Button.  371  U.S.  415, 438  (1903),  the  Courtstated  : 

Precision  of  regulation  must  be  the  touciistone  in  an  area  so  ch^ely  touch- 
ing our  most  precious  freetloms. 
And  yet  again,  in  United  States  v.  Rohel  389,  U.S.  258, 265  (1967)  : 

When  Congress*  exerci.se  of  one  of  its  enmnerated  powers  clashes  with 
those  Individual  lil)erties  protected  by  tlie  Bill  of  Right«,  it  is  our  "delicate 
and  difficult  task"  to  determine  whether  the  resulting  restriction  on  freedom 
can  be  tolerated. 

There,  ^he  statute  was  invalid  because  Congress  could  have  used  "lefts  drastic" 
means  of  achieving  a  valid  legislative  goal.  389  U.S.  at  268.  Similarly,  in  Dean 
MiJk  Co.  V.  City  of  Madinon.  Wiscom^in,  340  U.S.  349,  354  (1951),  the  C(.urt 
struck  down  an  o\  broad  milk  inspection  onli nance,  since  "reasonable  alte^  na- 
tives", having  a  lessv  r  inipiict  on  interstate  commerce,  were  available. 

As  recently  as  March  21,  the  Court  reaffiraied  these  principles  in  invalidating 
Tennessee's  durational  residency  requirement  for  voting : 

It  is  not  .sufficient  for  the  State  to  siiow  tiiat  durational  residence  require- 
ments further  a  very  substantial  state  interest.  In  pursuing  that  im:>ortant 
interest,  tiie  State  cannot  choose  means  which  unnecessarily  burden  or  re- 
strict constitutioually  protected  activity.  Statutes  affecting  constitutional 
rights  must  lie  drawn  with  "precision."  yAAVP  v.  Button  371  tJ  S  419,  438 
(1963) :  (Inited  futaten  v.  Bohel  389  TT.S.  258.  265  (1967),  and  must  be  ''tail- 
ored" to  .serve  their  legitimate  objectives:  Shapiro  v.  Thompson,  supra.  394 
T'.S..  at  631.  And  if  there  are  other  ren.snnal)le  ways  to  achieve  those  goals 
wiUi  a  lesser  burden  on  constitutionally  protected  activity.,  a  Stat^  may  not 
choose  the  way  of  greater  interference.  If  it  acts  at  all,  it  must  choose  "less 
drastic  mean.s."  Shelton  v.  Tucker,  364  U.S.  479. 4r8  (1060). 
hunn  V.  Blumstein,  40  U.S.  Law  Week  4209. 4273  (March  21, 1972) . 
How  fare  the  Nixon  proi>osals  under  these  standards?  Verv  poorlv.  For 
example : 

1.  School  District  A.  which  has  never  made  any  efforts  to  deseprrega  te  hut  which 
could  be  completely  integrate<l  by  a  i>airing  or  other  plan  that  would  require 
some  imsing.  Even  if  no  student  would  have  to  ri<le  for  more  tlian  t^n  minutes, 
the  Administration  bill  would  prohibit  the  court  from  i.ssuing  the  order. 

2.  School  District  B.  which  lias  been  attempting  to  comply  with  nrown  v.  BonrtI 
of  Education  for  years,  but  which  has  .so  far  been  jriven  a  bit  more  lenience  by  the 
local  Federal  district  court  than  the  law  allows.  It  has  just  one  final  .step  to  tnke 
in  order  to  be  in  full  compliance  but  this  step  involves  a  restructuring  of  the  exist- 
iuu  student  tran.sportation.  Fewer  students  wl'i  lie  bused  and  the  average  ride 
will  be  shorter,  hut  the  new  plan  involves  busing  some  students  not  now  being 
bused.  Others  now  being  bused  would  no  longer  he  bused  under  the  new  plan.  The 
Administrntio»^  bill  prohibits  a  court  from  onlering  the  final  step,  even  if  the 
court  found  that  the  now  plan  wouU;  be  better  for  the  health  and  well-l)eing  of  the 
children  invoH  ed  than  the  existing  plan. 

3.  School  District  C.  nui  by  segregationist  diehards.  has  only  two  schools,  a 
bl(K*k  fr(mi  each  other..  Since  it*s  a  niral  district,  it  has  always  had  a  fair  nmomit 
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of  Inisinp.  But  it  has  never  allowed  black  children  to  ride  on  the  same  .vcliool 
yns  with  whitef?  and.  even  thonj-h  all  whites  needing  transportation  are  hnsed  a 
rnir  nnmher  of  black  children  are  forced  to  walk  miles  to  school  each  day  while 
they  re  passed  by  half-empty  "white"  school  buses.  The  Nixon  hill  wonld  prohibit 
a  conrt  from  ordering;  the  school  district  to  pick  np  these  black  children 

4.  school  District  I>.  which  is  operating  nnder  a  final  desegregation  plan  in- 
volving soine  laisinp.  find>5  that  a  new  black  family  has  moved  into  the  district 

iVllUfo  ."l  .u"""  ^''^^  ^^^"•''^  n^^'  ^'^^^^  family's  children 

pars  lant  to  the  existing  plan,  and  a  United  States  conrt  would  he  i>owerless  to  do 
anything;  about  it 

5.  School  District  E,  operating  under  a  plan  that  allows  students  to  transfer 
rrom  a  school  in  which  their  race  is  a  majority  to  one  in  which  their  race  is  in  a 
minority,  refuses  to  allow  such  majority-to-minority  transfers  after  the  effective 
(la  te  of  the  Mxon  bill.  Kveii  if  a  student  tryinpr  to  volunteer  to  transfer  w«..  :ll^^^dv 

!n.Mfn        '  li'^  ^'l"  '^""^l^''^^      Federal  court  of  the  power  to  f,rder  coni- 

pllancewith  the  existing  transfer  provision. 
The  proimsed  legislation  does  nothing  to  prohibit  "harmful"  levels  of  businc 

IL'To^ul'f.i''   ^;'^7T?''''"^^^  ^"^^  '^''^^^         ^^'^r        onlenMl.,  Nor  does 

the  le^ds  at  ion  forbid  a  school  board  to  volunteer  a  plan  that  would  require  such 
harmful    levels  of  businp.  It  does  prevent  a  student  from  volunteering  to  be 
bused  in  order  to  enjoy  an  inte;rrated  education. 

The  lejdslation  under  consideration,  then,  forbid^  far  more  descpreiration  than 
ll'lJ^l'lVl^'l'^^l^^^^^  and  leaves  intact  sonje  of  the  claimed  evils  it 

nniorts  to  redress.  It  has  the  same  constitutional  infirmities  as  the  T«»nnessee 
voter  residency  statute  stnick  down  March  21 :  t     ^ ,  .>ee 

Similarly  the  durational  residence  rwiuireinents  in  this  case  fiounder 
hecanse  of  their  crudeness  as  a  device  for  achieving  the  articulated  state 
M>al  of  assuring  the  knowledgeable  exercise  of  the  franchise.  The  classifica- 
m  II*^'  durational  residence  requirements  obviously  iH?mnt  anv  long- 
time resident  to  vote  regardless  of  his  knowledge  of  the  issues— and  obviouslv 
m^ny  long-time  residents  do  not  liave  any.  On  the  other  hand,  the  classifica*- 
tions  bar  from  the  franchise  many  other,  admittedly  new,  residents  who  have 
become  minimally,  and  often  fully,  informed  about  the  issues 
Dunn  V.  Blumsteln,  40  U.S.  Law  Week  4269  4278 

toHmn^hni  fnnffo^n  the  Administration  transportation  mora- 

torium bill  falls  fatally  short  of  *the  exacting  standard  of  precision  we  refuiire 
of  statutes  affecting  c(mstitntional  rights,"  Dunn,  supra  at  4279 

111.  THE  EXCEPTION  FOR  SCHOOJ.  DISTRICTS  VOLITNTEERIXO  TO  OBBY  THE  COV.sm  TTION 
IS  AN  UNCONSTITUTIONAI,  I.E0I8LATIVB  CLASKIFICATIOX  MAKING  THE  AVAILABII ITY 
bTh^OoTdiIt'^^^  "'^"'^  '^^'^^  ^^^^  ^  ARBITRARY  DECISION  BY  EACH 

Section  3(c)  of  the  student  transportation  moratorium  bill  allows  a  sch.Kd  dis- 
trict to  make  a  frfe^will  offering  to  the  Founding  Fathers.  Section  40r»  of  tlie 
iMpial  Educational  Opportunities  bill  has  an  identical  provision.  If  a  school  dis- 
trict  f<;ci«/*  to  desegregate,  by  means  involving  additional  or  different  busing  the 
Administra  ion  bills  will  not  block  its  way.  A  piY,hibition  of  a%.hool  districrs 
uiitary  ooed  ence  to  the  Omstituticm  would  be  even  more  glaringly  u  kM 
tytionai;  but  the  effort  to  evade  this  proI>lem  ch(»scn  by  the  drafted;  nins  aC^ 
ft  vl  niLl  '"'""i  f'-^nuently  enforced  constitutirnial  principles;,  that  Icgis- 

latne  classifications  affecting  fundamental  rights  have  some  compelling  ha^i^ 

of  con^tituional  rights  cannot  he  made  to  turn  upon  arbitran-  de<'isions 

ntCl"^  Sjipreme  Court  most  ret-ently  articulated  the  standards  it  us(vs  in  evalu- 

ating  such  classifications  under  the  Kqual  Protection  daiiso^  in  Dunn  v 


\iu'^^\F'^*''*^^**,^^?*'^!''  ^'^T''  Of  Education  v.  f^trann,  01  S.  Ct.  12S4  (l.>7n 


'a.VtTs.  n26(iim.3).  ^  .   


1780 


Blumstein.  40  U.S.  Law  Week  4269  (March  21,  1972).  Discu.sslne  Tennessee's 

Durational  residence  laws  penalize  those  persons  who  have  traveled 
.^rfJ  <  ^^fT  '^y^'?''  ^  establish  a  new  residence  during  the  qualifying 
per  od  hiich  laws  (hv.^-  roc^ents  into  two  classes,  old  residents  and  new 

vLh!  n^'V'''^^^.'"'^^       ^^t^-        constitutional  qm^tlon  presented  is 
ri/nfr/''^^"^""  Protection  Clause  of  the  Fourteenth  Amendment  posits 
a  State  to  discnuiiuate  iu  this  war  among  its  citiisens  i^^i^i^^ 
To  decide  whether  a  law  violates  the  Equal  Protection  Clause,  we  look  in 
essence,  to  hree  things:  the  character  of  the  classification  in  q  lestion  :  thS 
individual  interests  affected  br  the  classification;  and  the  governmental 
asserted  in  stipport  of  the  classification.  ernmenwi 
40  T;.S.  Law  Week  at  4271  (footnote  omitted). 

This  prinwsed  legi.slation  seeks  to  divide  all  black  school  children  into  two 

•stitution.  and  tho.^  attending  school  in  districts  that  prefer  to  ccmtinue  each  of 
the  remaining  vestiges  of  discrimination,  the  elimination  of  which  would  Sauire 
nhn  1  Iffo'^t stmlent  traiisportation.  The  consequence  of  what  district  Jblack 
severe :  in  the  first,  he  will  obtain  full  and  immediate  enjoyment 
of  his  constitutional  rights;  in  the  second,  his  rights  will  be  suspended  for  a 
year  or,  perhaps,  be  lost  altogether.  "si»enaea  ror  a 

J^y^  «nly  (lifference  that  accounts  for  such  a  total  disparity  in  the  enjoyment 
of  a  constitutional  right  is  the  choice  of  t^e  school  board.  The  proposed  legisla- 
tion  otablishe.  no  standards  for  a  school  board  to  follow  in  dedding  how  to  ex- 
w  V  based  upon  whim  or  caprice,  or  based  upon  the  sentU 

Jm«  r?rn  inlerior,  is  fully  accr^ptable  under  the 

A  xon  plan  The  children  in  both  t.vpes  of  .school  systems  are  erjually  entitle<l  to 
Z  "^"^  legislative  scheme  that  conditions  the  enjoyment  of  constitu- 

tional  right.s  on  so  unprincipled  a  pivot  must  fall.  The  language  of  the  Court  in 
Ywk  WO  V.  Hopkins,  118  U.S.  356,  300-367  (1886)  is  telling: 

We  are  conserjuently  constrained,  at  the  outwt.  to  differ  from  the  su- 
preme court  of  California  upon  the  real  meaning  of  the  ordinances  as  vest- 
ing in  the  boanl  of  supen  isors  a  not  unusual  discretion  in  granting  or  with- 
holding their  assent  to  the  use  of  wooden  buildings  as  laundriea  to  he  ex- 
erciserl  in  reference  to  the  circumstances  of  each  case,  with  a  view  to  the 
protection  of  the  public  against  the  dangers  of  fire.  We  are  not  able  to  con- 
cur in  that  interpretation  of  the  power  conferred  upon  the  supervisors  There 
is  nothing  in  the  ordinances  which  points  to  such  a  regulation  of  the  business 
of  keeping  and  conducting  laundries.  They  seem  intended  to  confer,  and  ac- 
tually do  confer,  not  a  discretion  to  l>e  exercised  upon  a  a  .i^ideration  of  the 
i^uufJ^^^^^      ^^^^  H  nakecT  and  arbitrary  power  to  give  or 

withhold  consent.  .  .  .  [Tf  a  mandamus  action  were  brought  against  super- 
visors who  had  arbitrarily  withhela  their  consent.]  it  would  be  a  sufficient 
answer  for  them  to  say  that  the  law  had  conferred  upon  them  authority  to 
withhold  their  assent,  without  reason  and  without  responsibility  The  power 
given  to  them  is  not  confided  to  their  discretion  in  the  legal  sense  of  that 
term,  but  is  granted  to  their  mere  will.  It  is  purely  art^itrary.  and  acknowl- 
edges neither  guidance  nor  restraint. 
And.  at  360-70: 

When  we  consider  the  nature  and  the  theor>-  of  our  institutions  of  govem- 
inent.  the  principles  upon  which  they  are  supposed  to  rest  and  review  the 
hi.sftory  of  thMr  development,  we  are  constrained  to  conclude  that  they  do 
not  mean  to  leave  room  for  the  play  and  action  of  purely  personal  and  arbi- 
trary power. 

'\<^ord  c.ff,;Oulf,  CdS.  F.  ny.  Co.  v.  ElUs,  165  U.S.  150,  155,  159-60  (1897) ; 
McLauffhIin  v.  Florida,  379  U.S.  184, 190-91  (1964) .  y^<^'ff 

The  conclusion  of  the  Supreme  Court  in  irtriking  down  the  San  Francisco  or- 
dinance  ser\es  as  well  to  indict  the  "free  wiir»  classification  of  the  two  Admin- 
istration bills: 

•  •  •  [I]n  the  famous  language  of  the  MassachusettJi  bill  of  rights,  the 
government  of  the  commonwealth  "may  be  a  government  of  laws  and  not  of 
men.'  For  tlw  very  idea  that  one  man  may  be  compelled  to  hold  his  life,  or 
the  means  of  living,  or  any  material  right  essential  to  the  enjoyment  of  llf»». 
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at  the  mere  will  of  anothe-r,  seems  to  be  intolerable  in  any  country  whore 
freedom  prevails,  as  being  tlie  essence  of  slavery  itself. 

IV.  THB  BILL  WOULD  FREEZE  IN70  PLAs^iS  A  8E0RE0ATE0  STATUS  QUO 

The  jUNtiflcjition  for  tlu»  tran.si^ijwation  inoratorium  hWt  re>ts  in  large  part 
upon  tho  purported  fiudinK  that  it  is  ntvessMrj  ti?  freiv.e  the  iK)\ver  of  the  court.s 
to  order  any  school  de.segregatioii  reaieUies  involving  new  busing,  in  order  to  pre- 
serve the  status  quo  while  Congre;>s  deliberates  on  the  problems  of  school  de- 
segregation and  the  provision  of  remedies  therefor. 

The  coiistitutionnl  flaw  in  this  app'-oach  is  that  \i  is  i  segrejrated  status  which 
would  be  frozen  into  place  over  the  next  year,  supreme  Court  decisions  in  both 
the  votiiifc  and  the  bohool  areas  h:»ve  held  that  any  action  whi'di  results  in  this 
kind  of  "f'-eeze"  of  discrimination*  is  unlawful,  In  Guinn  v.  United  States,  L»38 
U.S.  'Ml  (1915).^  the  Supreme  Court  invalidate<l  Oklahoma's  ^'grandfather 
clause"  whieh  hud  attempted  to  evade  the  Tifteenth  Amenrlnient's  prohibition 
of  voting  discrimination  by  limiting  voting  eli^'ibility  to  thf>s*?  who  were  qualified 
to  vote  nndor  Oklahoina  law  just  prior  to  the  adoption  of  the  l"ifteenth  Amend- 
ment, and  :o  the  lineal  descendants.  This  legislaticm  *  froze"  the  prior  discrim- 
ination in  place,  and  was  therefore  struck  down.  Twenty-four  years  later,  the 
Court  faced  a  second  attempt  by  Oklahoma  to  freesse  the  status  quo  of  past 
discrimination  by  preserving  for  their  lifetimes  the  voting  privileges  enjoyed 
by  white  citizens  prior  to  the  Ouinn  decision,  while  imposng  new  and  onerous 
registration  requirements  on  all  persons  who  had  not  previously  been  voters. 
The  Oklahoma  statute  was  struck  down.  Lane  v.  Wilson^  307  U.S.  208,  276  (1939) 
(Frankfurter,  J.).  And  in  1965,  the  Supreme  Court  held  that  Louisiana  could 
be  enjoined  from  enforcing  a  new  voter-qualification  test  for  new  registrants  even 
though  no  attack  was  made  on  the  constitutionality  of  the  new  test,  because  it 
was  ?uore  onerous  than  prior  standards  and  because  it  did  not  apply  to  voiers 
who  had  previously  registered.  Since  the  previous  registrants  were  ^hile,  the 
Court  held  that  this  statute  would  freeze  the  status  quo  of  past  dlscrimlnati  n, 
and  that  it  could  not  be  enforced.  Louisiana  v.  United  States,  380  U.S.  145,  154^ 
56  (1965). 

In  addition,  the  Court  held  in  Alexander  v.  Holmes  County  Board  of  Educa- 
tion,  306  U.S.  19  (1969),  that  the  process  of  staying  the  implementation  of  a  plan 
providing  for  full  desegregation  froze  the  status  quo  of  par'  discrimination,  even 
if  for  c~^ly  a  short  period,  and  that  school  districts  wfere  coLrftitutionally  required 
to  desegregate  first,  and  litigate  later.  And  less  than  a  year  ago,  the  Court  again 
held  that  each  formerly  du.d  s^!:ool  system  must  eliminate  racial  discrimination 
*  root  and  branch'* : 

In  this  remedial  process,  j.ops  will  almost  invariably  require  that  students 
be  a.s8igned  "differently  because  of  their  race."  See  Stcann  v.  Charlotte- 
Mecklenhurff  Board  of  Fiucation,  ^o.  281,  402  U.S.  1,  91  S.  Ct.  12ti7,  28  L.Ed. 
2d—;  Youngblood  v.  h  jard  of  Puolie  liistruction,  450  F.2d  625.  630  (CA  5 
1970).  Any  othi  ra.  i^roaeh  tco'.il  l  freeze  the  status  quo  that  is  the  eery  target 
of  all  desegregation  processes, 

McDo  '^el Barresi,  402  U.S.  39  (1971)  (emphasis  supplied). 

ruder  this  unbroken.  57-year  string  of  Supreme  Court  decisions,  is  clear 
that  any  governmental  action  freezing  the  status  quo  of  prior  discrimination, 
even  if  the  freeze  be  on.y  temporary  as  in  Alexander  and  Carter,  violates  the 
Constitution. 


,/.?^/J?*?***  ^^e^*^^®**       concept  of  f reeling  the  status  quo  of  discrimination  in 

United  8tatei  v.  Duke,  382  F.  2d  750.  768-69  0964)  : 

While  theoretically  upplicnble  to  all,  these  new  re<iuirenient8  primarily  affect  those 
who  bore  the  brunt  of  previous  diHcriminations  and  tend  to  maintain  the  position  of 
advantage  which  one  class  has  already  obtained  over  the  other.  .  .  . 

It  oaay  be  said  hai  ^vhen  lllcfial  discrimination  or  other  practires  have  ..orked 
inpquaiity  on  a  clahs  w£  citizens  and  the  court  puts  an  end*  to  such  a  practice  but  a 
ppw  and  nwre  ouerons  standard  is  adopted  before  the  disadvantaged  ciiujs  a  y  enjoy 
their  riffbts,  already  fully  enjoyed  by  the  rest  of  the  citizens  this  amounts  to  ••freezinV* 
Slnir'^o'ifrfhVg'^^^^^  te^l'n"a?e?S^l. •"""Imlnatlon.  and 
1967)1  Kl^fl^^^^^^^  ^^'^  3«8.  393  (E.D.  U.. 

tf^,  ?£  *SV'y  powerles*  to  eradicate  the  elfpcts  of  former  discrimination. 
If  It  were,  the  State  could  seal  Into  permanent  existence  the  Injiiiitlces  of  the  pa«t. 
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Tm:  Nixon  Proposals  w.rsvs  thk  Constitutional  Puinciplks  of  Brown  and 

SWANN 

(By  Lewis  D.  Snr^eiitich  and  Richard  T.  Seymour) 

I.  TIIK  AFFIRM ATIVK  UlTY  TO  1>ESE0RKGATE :  CONSTITUTION.VL  BACKGROUND 

fwV'c^ron?^'''^^^^  ^''f^'"  '^''^''"^^    flajcrant  challenire  to  the  Supremo 

Court  s  recent  and  unanimous  nilii  4  in  the  case  of  Swann  v.  VhfirlottC'MvckU^- 
hun;  lioanl  .f  EiJuraWm.  n  S.  Ct.  12«7  (1971).  In  .^^rr,n;t  and  its  com^^^^^^ 

X"'-    '"'"7  ^»^««PV"^"'  ^l.*''       ^^"""^  -^"-^ti^*       wr  once  ajrain  r^ 

nffirnu.d--.ind  refined-the  fundamental  eon.stitufional  principles  anmuncwl 
Hroim  s   Hourd  of  Education  347  T.S.  483  (1954).  Before  focusing  rthe  n  o"^ 

iM;rfVtion     i  7«  inw  i  t  TT'^'-''         ^V''*^^'^''^^'^^*""-  ^«I>^i^^"y  student  trans- 
7  v.Vr.  I  ?"^^"')^  L**.  ^'i""^-"^       ^vay  in  which  Sivann  sums  up  some 

h./Vi^v  ^  t-onstit  itional  adjudication  and  builds  upon  constitutional  premises 
hat  hn^e  iKHPn  end»racod  hj  every  Justice  of  the  Supreme  Court  from  to 
i!17/mT  H    V' ^""^'^^     ^^'^  challenge  to  Uie  judicial  branch 
*      >  Kv  the  N,xon  propo.^ls-and  the  extent  of  their  unconstitutionalitv. 
nf  Rw.:.^  .{.n?  coastituti(mal  premise  of  fiwnnn  is  the  same  as  thnt 

iM  Biuu  H~  ihe  basic  consiitutional  requirement  that  the  state  not  discriminate 
he  wmi  public  rj^iool  children  on  the  basis  of  Ineir  race/'  S^mnn  at  1274-o. 
ihe  Court  took  i«uns  to  emphasize  the  eontimiitv  of  constitutitmal 

deoisiomnaking  in  the  field  of  pubHc  education,  underscoring 'the  fact  that  it  had 

;?rirol  !  T?/n^^^  f^'^^^"^  ^'^^^'■"^'^  holding^f  Broxcn  that  sep- 

arate-but^q  ml  has  no  place  in  the  constitutional  scheme,  at  1274.  The  Court 
roa  firmed  the  Fourteenth  Amendment  command  that  public  school  systems  •be 
oqq''?,,  ^y'^'  Jjense  required  by  our  decisions  in  Green  and  Alexander.  At 
if  decisions,  Orcen  v.  ronnty  Sichool  Board.  391  U.S.  430  (19CS).  and 

Alexander  v.  Holmes  County  Board  of  Education.  390  U.S.  19  (19fJ9)  each  bv 
a  unanimous  Court,  formulated  the  ultimate  constitu  ional  objective ' 

-A  unitary,  nonnicial  svstem  of  public  e*i".cation."  -'a  svsteni  without 
a  White  school  and  a  Xegro*  school,  but  jns-^fc  ^schools."  Orcen  at  430  44*>  • 
system/*  to  be  onerated  **now  and  hereafter"*' 
within  which  no  person  is  to  be  efltectively  excluded  from  any  school  on  the 
basis  of  race  or  color.*'  .-1  lexander  at  20. 21. 
(2>  .^irfl«;t  ei-pha.si2-e(i  that  when  school  officials  are  in  default  of  their 
eonstitutional  obli^ition  to  maintain  a  unitary  system  of  .school.q.  thev  are 
charged  with  au  a^rm  itire  con ntitni ional  duty  impo.stHl  by  Broivn  to  dismantle 
the  dual  system.  The  affirmative  duty  doctrine  is  perhaps  best  expressed  in 
at'T^Tr!)''^  ^'""'^^  (quoted  with  approval  by  the  Court  in  ^wnnr, 

"School  boards  fare]  clearly  charged  with  the  affirmative  dutv  to  take 
whatever  steps  mu'bt  1k'  necessary  to  convert  to  a  unifarv  system'in  which 
raciji  diseriminati  m  would  he  elimin:ite<l  root  and  branch.  .  .  .  Theconstitu- 
t  lonal  rights  of  Ne.'ro  school  children  affirmed  in  Brotvn  J  permit  no  k^s  xU  'U 
this  .  .  "  At  437-;<  Accord.  Cooper  v.  Aaron,  .358  t'.S.  1.  7  (1^)8). 
>W^«  Itself  speaks  of  the  "affirmative  obligntions-  of  school  authorities,  at 
the  necessity  for  "affirmative  action.*'    282.  "the  affirmative  dutv  to 
de.segregnte    12R4---to  the  end  of  (^iminating  "all  vestiges  of  state-imposed'  eg- 
regat  <m.   12<5  Thus,  the  Court  has  once  rgain  made  it  plain  that  the  constitu- 
tionPl  wro:ig  of  a  dual  school  s,v.stein  is  not  removed  simplv  upon  the  abandon- 
ment (»f  an  explicit  p(»liey  of  segregation,  nop  by  a  state's  adopting  an  •*ani>arentlv 
neutral   metl  od  of  pupil  PKdgnment.  yorth  Carolina  State  Board  of  Edueation 
V.  fitrmn  91  S.  Ct.  1289,  1280  (1971).  The  Court  through  Chief  .Tustiee  Burger 
specifically  noted  that  a  plan  assigning  pupils  to  schoels  nearest  their  homes 
mny  fail  to  counteract  Mie  continuing  effects  of  pa.st  .seh(H>l  segregation**  and 
hence  be  constitutionnlly  (inacceptahlo— "Tn  short,  an  assignment  plan  is  not 
aece?>t4ible  simply  bi-cause  it  appears  to  be  neutral."  S^wnnn  at  1282. 

(3)  It  is  clear  that  "amrmative  duty  *  means  the  dutv  to  take^all  steps  neces- 
sary  to  eliminate  the  dual  system  of  racially  identifiable  schools,  eliminate  racial 
i.tolf  )n  of  minority  sti'dent'^.  and  oiH»rate  a  system  containing  not  black  schools 
or  white  schools  but  "just  schools."  Tn  the  Green  ease  the  Court  had  notcl  that 
jhercs  under  a  '^freedom  of  choice"  scheme.  85^/^  of  the  black  children  remained 
i.'olnted  in  an  all-black  .school,  and  concluded ;  "Tn  other  words,  the  school  system 
remains  a  dual  .system.*'  at  441.  The  Swann  decision  ervstallizes  the  earlier 
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cases  by  establishing  jin  express  constitutiunal  ••presumption  agiUnst  sehi.oN 
rrP^.l^fo?^' h"''""^  disproportionate  in  Uieir  racial  conipositiou^  12S1  S, 
r;rfr  .m.^i"*^,  ^^""''^  proposition  (quoted  with  apprival  in  Swarin  S 
at    [tjhe  burden  on  a  sciiool  board  today  is  to  come  forward  nlth  a  pan 
that  promises  realistically  to  work,  and  promises  realistically      nork  no^ 
43J   (emphasis  in  oripinal)-and  Swann  carefully  artieulate/the  elentnt^  of 
such  a  plan,  giving  gmdelines  for  the  affinnative  use  of  the  C(mstitu  ional Iv 
cc^essaiT  tools  of  desegregation.  What  emerges  is  a  concr^t*  and  S  Uh  S 
of  the  affinnative  duty  to  desegregate,  drawTi  in  terms  of  the  various  t^^h  i(  f-^ 
of  pupil-assigiiment,  such  as  nnirawing  attendance  .ones.  consolWatLM,r"^^^^ 
ing    of  schools,  and  transportation  of  students.  Against  that  backirrmind 
swann;s  emphatic  command  is  that  -'school  authorities  should  iiiake  ever^^^^^^^ 
to  achieve  the  greatest  possible  degree  of  actual  desegregation."  1281-tliere  is 
;  to  exercise  every  r«isonable  effort  to  remedy  the  violation 

/Tu-.^  '^'^'^  ^'  ^''^^^^       ^'cftoo/  CommiHHionvrs.  01  i\.  Ct  r^S<)  v><)o 

U^il),  a  companion  case  to  S<w(inn,  the  Court  reiterate<l  that  •'•e^- ry  effort^ 
be  made,  and  added::  ^  tmui 

"A  district  court  may  nnd  should  con.sider  the  use  of  all  available  tech- 
niqnes  including  restructuring  of  attendance  zones  and  both  contiguous  and 
HsXct^venet    ^  '  '  '  '^'^  "'^^^'^"^^     ''''''  *^^«<»ion  plan 

The  Court  held  that  in  "Dans  "inadequate  consideration  was  given  to  the 
pos-sible  use  of  ous  transportation  and  split  zoning."  12<>2.  and  therefore  refusal 
to  rule  the  plan  constitutionally  acceptable.  ^^^^in.sui 

II.  STUDENT  TKANSI'0BT.\TI0N  AS  A  COXSTTTUTIONAM.Y  NKCKSSAP.Y  TOOL 
OF  nKSKGBKOATION 

ci.^^,"''^*'^',/^'^  '"^T""  '^P'"*:*"  '^"'^'^  ^^'^^  ^'^^  MXT-mxi^  tecliniques  of  pupil  as- 
signment,  discussed  in  detail  in  the  (.pinion,  1281-1286,  mu.st  be  utili/ui  f 

"CSiqn"^^^^^^^^^^  ''''''  ""^^""^^^^  realistically  to  work." 

f^i?^  ''a  frank--and  sometimes~<lrastic— gerrymandering  of  .school  dis- 

tiguotts "  1281        "^^^  -neither  compact  or  con- 

(b)  "  ^clustering,'  or  'grouping'  of  schools  witli  atwndance  assignments 
made  deliberately  ^o  accomplish  the  transfer  of  Negro  students  out  of  for 
merly  segregated  Negro  schools  and  transfer  of  w.iite  students  to  fonnerlv 
all-rsegro  schools,  1281 ; 

(c)  <ransi)ortation  of  sttidents,  to  tlie  same  eiui 

The  Court  held  specifically  that  each  of  the.se  methwls  i.^  a  wrmi.ssihle  and 
nppnopnate  tool  "to  break  up  tlu^  dual  school  system,"  1281.  Of  (^ourse  when  the 
tochniques  o.  pupil  assigmuent  are  employed  affimialively  to  reduce  racial  isola- 
rion  mid  Ricial  identiiy  of  schools,  the  result  is  inc(unpatible  with  a  policv  of 
Z  ll^Hum^  nssignments.  In  the  words  (»f  Chief  Justice  Burger,  writing 

'Wn  tilings  iMMug  e<iual,  with  no  history  of  discriiuinatiim,  it  nilglit  well 
be  desirable  to  assign  pupils  to  schools  nearest  their  homes.  But  all  things 
are  not  eipml  in  a  sy.^t<Mn  that  has  delibcnitely  ((uistructeci  and  niaintaiiWHl 
to  enforce  racial  st^gn^^ation.  Tlie  remedy  for  such  s(»gregati(m  may  be 
administratively  awkward,  inconventient  and  even  biss^irre  in  *come  sitna- 
tions  and  may  imi>ost»  burdens  on  some:  but  all  awkardnes.s  and  incon- 
venience  cannot  be  avoided  in  the  interim  period  when  renuHlial  adinstments 
are  lM»ing  made  to  eliminate  the  diwl  school  .systems  .  .  .  'Laciallv  neutmr 
ass  gmuent  plans  proiH»s(Ml  by  s<hool  authorities  to  a  district  n>uri  mav 
be  inade(iuate;  sm  h  plans  niay  fail  to  counteract  the  continuing  e^Kts  of 
past:  school  segn^gsition  n^Milting  from  discriniinatorv  location  of  scIhmiI 
sites  or  distortion  of  schmil  size  in  order  to  achieve  or  maintain  an  artificial 
racial  separation."  At  12S2. 
In  fchort,  the  Swann  dMsion  stands  for  the  proposition  that  whenever  the 
ta.sk  of  des(^rregation  cannot  be  accomplished  apart  from  affinnative  use  of  the 
tivhniques  of  pupil  assignment,  and  when  the  .echniques  are  feasible,  ther  >\t^ir 
affirmative  use  is  required.  The  constitutional  duty  of  .%b(K>l  authorities  is  .lius 
defined  to  include,  /«/rr  .Ha.  traiLsiiortation  of  .students  for  the  purws  of 
HMlressing  racial  isolalicm  in  the  sc  hools.  "i 
f^wami  not<».s  that  the  busing  of  .students  is  "a  normal  and  accepted  tool  of 
odueati.mal  policy,"  12,S2,  and  cmicludes  that  in  c«»rtain  circumstances  j^b  m1 


1784 

doI^'-^Son-M'^^  l"'"  t^n^PTtntion  ns  one  loo!  of  .school 

"^i^ffl^^  -AMo??  iM^u-^"  "*!  !!^''«""f  »»st  take  into  nccmint  their 

period  from  the  M,d  of  1069  to  th,.  .tort  of  S^^^  irmO^?he^^ 
heard  some  166  appeals  in  school  dese^reCTtiorcases.  >f,™««  ,?  9^^^^^ 

antnontief)  an-  harred  from  continuine  to  opemte  seCTeeated  bu<.  linM 
maleton  r.  Jackum  School  DlaMet,  419  F.  2d  1211  1218  fpMfth  p^tmlif^o^m 
reversed  in  part  per  mrtam.  396  u/s  290  (mo^  s4  «neS 

884  (1971)  Instead  of  relying  on  transportation,  tlu  ^^ifth  Ore  lit  almost  « 
o         *  t     Jil  ^y^^f*  prfr-iSrwflww  period,  the  Fifth  rimilf  followiwl 

the  example  ri^^^^^^  ,V  "c"""'-  Th""-     return  to 

Pnrk"' /™aTn56.  '  "  "         ""''■""'^       dflseffreffation  of  Lorah 
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The  Xixon  prt)iJo:^al.s  would  prohibit  any  desegreifatiou  order  wben  tUe  direct 
or  tndtrect  effect  is  greater  tniitsportatiou  of  eleuieuUiry  school  students  (Mora- 
torium Bill,  §3(a)  ;  Kqual  Education  Bill.  §4U3(a).>  The  result  would  h*^  that 
Lorah  Park,  and  all  the  hundreds  of  LoraU  Parks  in  this  nation,  could  noc  be 
deseregated  even  through  the  mild  device  of  contiguous  pairing,  and  would  re- 
main or  be  returned  to  tl.'ir  ine-Jiroivn  condition  as  segregated,  one-race  scliools 
In  fact  the  proposed  legislation  would  attempt  to  override  the  constittitionai 
decisions  of  the  most  conservative  panels  of  this  restrained  Court  of  Anneals 
In  Lllt^f  V,  Board  of  Puhlic  Instruction,  42S  F.2d  203  (3970).  one  three-judge 
panel  of  tlie  1  ifth  Circuit  approved  a  desegregation  plan  identical  to  the  plan 
that  Uie  Nixon  legislation  would  enact  tor  every  school  district:  the  Ell^s  pauel 
ordered  a  nearest-school-to-home  assignment  scheme,  with  no  aitem|»t  to  modify 
the  existing  grade  structures,  mis  was  an  aberration— its  hoJding  vas  not  fol- 
lowed in  oUier  Fifth  Circuit  cases,  nor  could  it  be,  consistency  with  Green's 
injunction  that  desegregaUoii  plans  ''promise  realistically  to  work.'  But  it  is  a 
highly  significant  fact  that  the  very  panel  of  judges  who  decided  KMis  theuiselves 
three  months  later  rejected  a  nearest-school  assi;;nment  plan  n.^  unworkable 
The  second  case.  Manninf/s  v.  Board  of  PuhUr  Instruction.  427  ?^.2d  874  877 
(l.)iO),  rellects  an  awareness  of  the  undoubted  fact  that  there  is  nothine  sacro- 
sanct 111  the  grade  structure  adopted  by  a  scliool  board :  So  p  .rliculur  grade 
structure  can  be  considered  inviolate  when  constitutional  righto  hnui  in  tlie  bul- 
;*n-n;  ^''^"^'S.v-  pcs^emer  Board  of  Edvcation,  ,32  F.  2d  21,  23  (Fifth  Circuit 
I9i0)  Accordinjrly.  the  same  tJiree  judges  who  decided  FAlis,  committed  still  to 
the  notion  of  iieigliborlitxHl  schools,*'  ruled  as  f»)llow»  in  Mannings: 

"There  are  14  elementary  schools  with  virtually  all  N€g^>  student  bodies 
Several  of  these  can  be  i;aired  to  accomplish  desegregation  For  example. 
Without  departing  from  neiuhhorhood  school  concepts,  the  foJlowing  schools 
could  he  paired :  College  Hill  with  Edison;  Dunbar  with  Tampa  Bay:  Hen- 
derson witli  Grahau  ;  Lincoln  with  Jackson  ;^  Me.  eham  with  Gorrie;  nnd 
feimmons  with  Bumey  or  Wilson. 

•It  is  conceivable  that  substanti.jH-  Uie  .same  result  could  b^.  athievfii  in 
some  of  the  elementary  .schools  by  re.lra-ving  zone  lines  instc^ad  of  pairing 
The  district  court  is  authorized  to  consider  and  permit  r^xoning  as  an  alter- 

I'a      ^ »'?,°^  ^Y^^^'^       ^^^^^  ^  snbsti^ntially  desegregated  stu- 

drnt  bodies."  3famti«f^rf  at  877  (emphasis  added) . 

Ttia  exceedingl,-  restrained  decision  by  a  conservative  panel,  which  ordered  no 
busi  ig  but  simply  patnng  on  a  neighborhood  basi?,  had  the  expected  result  of 
nicrea.(»d  numbers  of  students  exercising  thojr  opnon  under  state  law  to  ride 
the  bus  to  school.  The  school  district  involve!.  Tampa-Hillsbarough,  embraces  a 
i.^li"r^' M  area-hofore  the  Mannings  declsi^m,  .:o».(?  23,500  students  were  trans- 
ported by  the  school  system,  id.  at  876 ;  after  the  neighborhood-pairing  plan  went 
^'J^Q.>^.T?f^-  "^IT^  ''^^  f^\  "  some  mow>  children,  for  r  total 
on  rfvTRith;'?^^^^^^^  V'iHburgH  Chairman,  U.».  Commission 

on  Civil  Rights  before  Su.Kv>ramltt^  ?  No.  t  ^  the  }  .msr*  Committee  on  .Tudidary. 
^^i^^   \  ^i!'?  /appendix  C.  repoi  •  oi  1  i  if pa-H i isborough,  p.  U) 

ihus,  judicial  exiJeriem^e  pHor  l)  Su  af  nrakes  it  p^^n  that  the  Nixon  nro- 
^^^^n  'thaI  «f^!If/'ll''"^  ''p"^''^  a.-.oun^l^-g~aud  prof'  nndly  unconstitutiomVl-^ 
result.  ThA--  w-jl  1  prohibit  even  dest/regaUcn  unUnique  involving  pupil  as- 
«f^^!ri  "  P^^ry  graat  ^.-zoning,  paMug,  or  other  techniques  such 

vilnti      fi    •  ;1  ^^^'"^  P^TUxhle  classrooms  etc.-by 

virtue  of  tie  indirect  eff  >ct  of  g, -eater  transpc^rtation.  The  prohibition  would 
as  :M)ractical  i  .atter,  ev-n  when  the  teclimques  are  restrained  by  the 
nifSn^^'^H '  '  requirement  Moreover,  txl  prohibition  ivouTrt  defeat 

pairing  and  zoning  on  a  neighborhood  basis,  as  in  Mannings,  supra,  or  as  in 
Ross  V  Eckein,  434  F.  2d  1140  (Fifth  Ciixroit  1P70).  where  the  zining-^md-pairing 
plan  for  Hoanton  resulte^l  H  ^contiguous  school  zt>ne^^  .  .  well  4ith?n  an? 
reasona  .le  dedniUon  of  a  neighborhood  school  system."  rd.  at  1141  FinalIv~out- 
nigeou.Mly-.tho  moratorium  oi  busing  would  prevent  implementatiorof  ^ory 
"major,    to-n^inority  transfe-"  pi  il,  under  which  a  student  may  el^t  to  t^l 

ifmlnnH  •  ^%  ^  5  ^^^^^^^      '   SChOOl  in  wlS^h  his  ra^^ 

f.„^  ?^  -J^  Supreme  Court  noted  hi  Swann,  su  ^h  a  transfer  scheme  ''Lias 
ndf«  J't^?'  ^  T^"^  '"^^.r??  ^^^^  desegregation  plan"-it  Is  "an 

indisi.en  I**'  •  ^mtjy."  and  of  course,  «[i]n  order  to  bi  effective,  such  a  transfer 
oi^  G  transferring  student  ifrec  transportation  .  . 

owann,  oi    i  ,  at  12oa 
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Jn  Datis  v.  Board  of  f!chool  CotnmisHionrr/t  oi  s  rt  i«>e7        ^  * 
Ci  ThV  rZ^  hpM  "'^'■'^  ^-'x^'s  remained  in  the 

'  inesc-nprimv^Smte  to  Sir'  n™^ r^""""*"!.'""''"  "'""^""""-It  «m,l,l 
the  implicit  cHiSnd  of  ^rre«  v  S^J^"""";  "«>"tn«venes 

methods  \ye  avnilal.le  to  fomnln;^  „  ^^"''Z  '  •  •        «"  roasonnbl  ■ 

to  the  statutory  ,.roh  hitioToi  h.,«i^^  remedy."  At  1286.  Witli  n-spect 

.specifically  not«l    imt  'ln^^^  pwrpo.ses.  the  Court 

an  p..blic^du^ionM^y.s  l^aX/^^^  '"^ral  Part  of 

oonld  be  devised  witl.oi.t  <-ontin,.ed  reliance  m^^^  it'Whe  «nfi  t.nTl^"  'T'.""'' 
was  denounced  because  '    wnnirt  "hnmr!..  »u       ..,       anti-lmsinR  provis  op 

ates  to'i'nlli,t/t"or'o7S  £  oS,"„"„  "fn-Tll  ""^^r^-V" 
the  disestahlishinK  of  a  duaf  2Sh^  """""^  '^hool  syst«m  or  impwle 

Rive  way  when  it  oiH^rates  to  hi^dp^ri^^^dn'""''*/;" 
Kwarantws-AtlZfW  ^vindication  of  fpderal  constitutional 
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The  Association  of  the  Bar  of  the  City  of  Xew  York— Committee  ox  Fldebai 
Lecislatiok  ;  Committee  on  Civil  Rights 

THE  administration's  PROPOSED  "ANTI-BfSING'  LEOISLATIOX 

AIoilL^ur  AW"'<Trvi'J"''°^  H"'^"""  "^*»Aent  Tran.s,H,rtati.m 

(V^l  (SIMA),  and  the  "Equal  Educational  Opportuiiitu's  Act" 

inJ^it^:^  restrict  and  in  a  uunil«r  of  ra.^  eliiniiii  e 

entirely  the  use  of  busing  l.y  Federal  courts  as  a  means  of  allevrtlnc  r  t  al 
.separation  .n  the  schools.  Tliey  «-ould  be  applicable  whether  hat  ^parTti  m 
T^irtffn'^''  ^"'•^^  ^ration  delil^rately  hy  «ove^n  ent  d  m 

patterns  We  ^ZTZflf"^  ^^t^'^  -  si  £ 

umW™»  proi>osals  are  unconstitutional  as  well  as  mo.st 

I.,  Preliminary  Analynis. 

\J^Lt?!^^t  ''^  »  S'"nniary  of  the  princiiial  provision.s  of  the  nn.poMMl 

'^IZS:!^:^.^'^'^  "'e  C-tituti-fnal'  a  J 

ns'^to%i^mlPn/i-*™i.'r'.  '^'^'^""^      ^■"^      ""rtain  legislative  findings 

as  to  students  nglit.s  to  desegregation,  the  current  status  of  school  de.segreg-.. 
tion.  and  the  assert.Hl  excesse.s  of  pupil  transiK.rtation  ( "husing-r  for  mr- 
pose  of  (le.M..gregati..n.  The  STMA  seeks  to  halt  implementation  of  allTew "rfle^, 
for^desogregatory  pup.l  husing  until  the  enactment  of  tho  EEoX  or  unt7l  .Hdy  ^ 

Both  Ulls  purport  to  find  that  e<lucational  agencies  liave  lieen  r«...ir„,i  f,. 

the   estiges  of  those  systems,  and  that  excessive  busing  causes  disn    io  an,i 

:':nd'"rfe  V  fssra?;  v^i^V^^.I^/T       en^*'- -rion.s^^:^tottuXn  Tea 
jnn  «arety.  (^3(a)).  NeitJipr  hill  directiv  (K^fines  pxt-essive  nunil  frnn^viiiv/iV. 

EEOA  §  403(a)  prohibits  an  order  for  the  husin;.  .if  pupils  in  the  «ixtl  erade 
f^,ip  ?'  average  daily  distant,  or  the  nverag^  da Tv  im^of 

2Zt  "J  "'^  sfU'I'-ftx  «TansiK)rt«^m  the  pr«.«finc 

.M;hool  year..  In  computing  these  averages,  lion  ever,  the  Cour  is  ,lirf^t«  f 
.hsregard  bus  ng  resulting  from  the  student's  .han^e  n  residen  t  I  N  or  in  r 

'«ich  as  pairing,  rezoninjr  or  wlucat»'a  iinrks  sin«^  »«roii^^ 
involve  some  incrwsHllMming.  ^       '    ""^  ^^''"^  "^^"^  indin^ctly 

EEOA  J4a3(b)  has  similar  provisions  for  stiidpnt*;  in  Mip  *tt>vanfii  n^-o 

l^n'^n^d'  ^""y^'^r  "^"L^"^''  t^^nsportafion  ca™:^  orde?^Tn  fh?alf4t^^  of 
clear  and  convincing  evidence,  that  no  other  method  set  out  in  M(K>  wiir^^^^^ 
adequate  remedies.  Moreover,  busing  orders  for  studentsTn  KvenTh  Vra^^^ 

lilid  hppn  lnte?r^oln"!d.  In  \he  ina}  ntS^^^  ^111  Into  which  th^rl 

l»n>vlFloii8  rdaAng  to  UHlB^  AZnir  other  t|H^  on  th#^  bill,  rvrtnin 

npi»«il«  were  exhStiKted  or  tinHI  Wi.  1074  «ntn  nil 

reniilrlnff  the  "tranKportafion  or  trannter*      JtiHASST^;^  dlntrlct  court  ord^ra 

balance  amonfratudenta  w^fh  r^nei? to  ?Sr^  achlevlni?  a 

thene  proT'.-loi.^  appear  to  be  l<W  r^?tr?cM^^^^  ^'h"*^ 

IjntlbualnK  prof.a';  we  hellev^St^J^l^l^  \'^t?tu\\Ur^^^^^^^  i^^S^Tj^ 
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hiKh.T  are  pxphoitly  mride  snhject  tt>  §  407  which  provhlos-  that  nil  such  orders 
pxpw  after  fivo  years.  In  addition,  .such  orders  must  he  part  of  a  long-term  plan 
involving  the  other  remedie.s  provided  in  §  402,  and  all  traa^tation  orders  arc 
to  DC  stayed  upon  timely  application  to  a  court  of  appeali?.  EEOA  8  403(c)  con- 
tains addiional  language  that  pupil  transportation  shall  not  he  ordered  if  it  po-ses 
a  ri.^k  to  the  death  ^students  or  constitutes  a  significant  impingement  on  the 
educational  process.  This  merely  repeats  current  Judicial  doctrine.*  The  assertion 

rSTMA  5  2(a)(6)  :  EEOA  § 3(a)  (5)),  neglects  the  con.<;ideration  that  de- 
segregation IS  itself  a  goal  of  education.  Moreover,  is  far  from  clear  t'lat  funds 
used  for  tran.<jportation  would  hp  used  for  other  purposes.  In  varving  degrees  the 
states  rcimbur<;e  local  .school  di.^tricts  for  providing  .<;chool  tran.sportation  and, 
given  the  relatively  small  numher  of  students  transported  becaui^e  of  ilei^egrejm- 
tion.  It  IS  unlikely  that  the  amount  of  funds  "diverted  *  is  signiflcr»nt. 

In  an.v  ovt^nt,  the  claim  of  excos^ivcness  in  desegregation  of  trani^portation  doe<; 
not  withstand  scrutiny.  The  Department  of  Transportation  recently  reported 
Imt  the  annual  increa.se  in  desegregation  of  transportation  accounts  for  less  than 
iVo  ot  the  total  number  of  .students  comprising  the  annual  increase.*  The  De* 
r»artment  of  Health.  Education  and  Welfare  has  estimated  for  the  eleven  .<;oiith- 
ern  state.*;  during  19fi7-ld70  a  3%  increi*.  o  in  busing  for  all  purpo.<;cs.  including 
flesegregation.  By  any  comparison,  rliereforc.  d.\«egregat1on  .-iccounts  for  a  statis- 
tically insigTiificant  amount  of  t-ansportatioii  for  the  43.5%  of  the  total  public 
school  enrollment,  or  18.ft75,f)39  »)upil.s,  tran.sportcd  daily.*  Part  of  the  rea.son  for 
Ibis  iminnial  increase  has  been  the  reluctance  of  Federal  courts  to  order  businic 
except  where  It  has  been  constitutionally  required.  Furthermore,  desegregation 
often  rationalizes  a  transportation  .system  by  eliminating  segregated  busing 
^^TM?'TwVwoV*"i.Tt^^^^^^^  "impinges*  on  the  tnliicational  process 

hniA  §  2(:i)  (2  ;  EEOA  §  3(a)  (.5) ),  the  Ijills  ignore  the  fact  that  bus  lraa<;^ 
portatnm  may  enhance  education  l)y  making  available  larger  facilities  for  use 
A  a  grentor  mniiber  of  students  and  by  nniucing  the  danger  that  walking  may 
to  younger  children.  A  recent  report  of  the  National  Safety  Council  in^cat^ 
that  the  accident  rate  for  boys  transported  by  school  bus  is  .03  per  100,000  student 
days  comprired  with  for  walking.  For  glri  students,  the  acciden  raters  03 
when  r;dnig  a  bus  and  .07  when  walking.* 

'-"EO.V  SUOl-102  iwrmit  the  Department  of  Health,  Education  and  Welfare 
to  provide  fiina.<:  for  oompen^tory  education  for  disadvantaged  students  The<;e 
l^rVuvT^  ^^^^u^  ^^}^  ^-^^^  attractive  the  segregated  schools' perpetuated  bv 
the  biirs  impedimenta  to  !msing.  Implicit  in  this  is  a  rejection  of  the  holding  of 
Bj  nai  V.  Board  of  Educati'un^  that  a  segregated  education  is  inherently  un- 
Iinrir^of.''??'!^^""''''*''  Moreover,  thore  are  no  reliable  data  which 

demoiNi  rate  that  compensatory  education  1«  auffldent  to  overcome  defects  in 
t^  deli^gregalT^^^  compensate  for  the  denial  of  con.stitutional  rights 

lOKOA  >  HOl*,  w-bich  provides  that  the  failure  to  achieve  racial  balance  in  a  ^ 
schools  is  not  a  denial  of  equal  protection  or  equal  cjucational  opportunity,  ex- 
ceeds he  provisions  of  the  1964  Civil  Rights  Act  w!dch  merely  defined  "desegre- 
gation as  not  meaning  pupil  assignment  to  overcame  racial  imbala.ice/  The  bill 
fails  to  oxpinin  the  di.stiiirtlor.  I>etween  a  donia:  of  "equal  educXna?opp^ri^^^^^^ 
T.,?^*  \  ^l^^^^  Of  "equal  protection'*.  Tlie  term  "balance"  i.s  also  nr.  defined. 
EEOA  5  203  supplements  |202  by  providing  that  the  asslgnmect  of  stXts 
t  o  mighborhood  sch^ls  is  not  a  d-^n'  :l  of  equal  educational  Opportunity  unles^ 
such  a.ssignment  is  "for  the  purpose  of  segregating  students  on  the  basis  of  ^atx, 
color,  or  national  origin  .  .  or  the  school  to  which  children  are  assigned  was 
^TJ^  'r.u^^^  segregating  students.-  This  language  appSw  to^be 

at  odds  with  constitutional  requirements  as  outlined  by  the  4th  CareStCourt  of 
Appeals  m  irewer  v.  School  Board  of  the  dip  of  Fa.  t ' 

9  w^^a^J!  ^'  Cli'^«;^ott«•M<'Cklen^nlr  Bd.  of  Educ.  402  U.S.  1.  (1071) 
?  MPix^T/'     TranHporeatlon  Keport  on  Srhodl  BuwInS  1  (mVcH  24  1972) 
1»72)  "^om  Con«tantlne  Mengea  to  Chrl«opher  cross  3  (March  30, 

Md.atl. 

*      r"s        n^ii^^^^^       Accident  Facts  00-91  (1971  cd.). 
*.'Wi7  P.  2.1 .17.  41-42  (4th  Cir.  1068)  (en  banc). 
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"If  residential  racial  discrimination  exists,  it  is  immaterial  that  it  results 
from  private  action.  The  school  l)Oard  cannot  hnihl  its*  exclusionary  attend- 
ance areas  upon  private  racial  discrimination.  Assignment  of  pupils  to 
neighliorhood  selumls  is  a  sound  concept,  but  it  cannot  be  approved  if  resi- 
dence in  a  neighborhood  is  denied  to  Negro  pupils  solely  on  the  ground  of 
color."  (footnotes  omitted) 
EKOA  §  4()4  pnrports  to  validate  lines  drawn  by  a  state,  dividing  its  territory 
into  separate  school  district.s,  except  where  it  is  established  that  the  lines  were 
drawn  for  the  purpose  and  have  the  effect  of  segregating  children.  Only  when  a 
test  requiring  both  wrongful  purpose  and  effect  is  met  can  remedies  under  §  401 
or  $  402  l»e  iierniitted.  This  wonld  appear  to  mark  a  liackward  step  in  applying 
the  Fourteenth  Amendment.  Courts  have  held  that  a  consistent  coarse  of  condi.::c 
resnlt'iig  in  segregation  snpiwrts  an  inference  of  discriminatory  intention;  in 
shoit,  from  the  effect  of  segregation  the  Fourteenth  Amendment  supports  an  in- 
ference of  wrongfnl  pnfiwse." 

It  is  a  cornerstone  of  our  constitntioual  system  that  Congress  may  not  Impo:," 
its  interpretatioij  of  the  Constitution  npon  the  courts.'^  But  just  as  "'^ongress 
may  not  authorize  the  States  to  violate  the  Equal  I»rotection  Clause."  "  Congress 
may  not  impose  its  view  of  a  constitutional  violation  upon  the  court  where  that 
view  restricts  the  full  measure  of  a  constitutional  guarantee. 

EEOA  §402  directs  that  in  formulating  a  remedy  ''for  denial  of  equal  educa- 
tional opportunity  or  denial  of  equal  protection  of  the  law",  a  federal  court  or 
agency  may  no  hmger  simply  adopt  the  necessary  remedy  but  must  weigh  and 
"make  specific  findi  igs  on  the  efficacy  in  correcting  such  denial"  pursuant  to  a 
descending  order  of  preferabilitv  of  various  remedies,  the  last  and  least  of  which 
is  pupil  transportation.  The  vlcv  here  is  that  needed  flexibility  of  the  courts*  tra- 
ditional equity  powers  would  be  severely  hampered  where  most  or  all  of  the 
.-t)ecified  remedies  in  n  given  case  would  be  necessary  to  achieve  maximum  school 
desegregation.  Plainly  the  severe  restriction  on  the  use  of  busing,  without  its 
outright  prohibition,  is:  an  attempt  to  deal  with  the  unanimous  decision  uphold- 
ing busing  in  North  Carolina  State  Board  of  Education  v.  Swam,'' 

In  lieu  of  a  direct  ban  on  busing,  EEOA  seeks  to  make  its  utilization  difficult 
by  requiring  the  exhaustion  vt  all  other  remedies  prior  to  any  busing.  This,  too, 
does  not  aocord  with  constitutional  doctrine.  A  unanimous  court  held  in  Swann  v. 
Charlotte  Mecklenburg  Board  o*  Education:  ^ 

"Des'^gregation  plans  cannot  be  limited  to  the  walk-in  school  ♦  ♦  ♦ 
'Distr.'ct  courts  •       weigh  the  soundness  of  ..ny  transiwrtation  plan  in 
ligi't  of  wliat  is  ^  .i  In  (this  oi)inion]  alH)ve.  It  hardly  needs  stating  that 
the  limits  n  tim'  of  travel  will  var>-  with  many  factors,  but  probably  with 
none  more  t  lan  iJ  eageof  the  students.  The  reconciliation  of  comiwting  Values 
in  P  desegre-^jatf^n  case  is,  of  course,  a  difficult  task  witJi  many  sensitive 
facets  hut  fundr mentally  no  more  so  than  remedial  measures  courtis  of  efpiity 
have  traaitionddy  employed." 
Equity's  traditional  powers  to  fashion  a  i  appropriate  remedy  are  constitution- 
ally com:*iete<'  where  the  questions  in  issiie  relate  to  fundamental  rights.  A  unan- 
imous court  so  i:eld  in  /)im>  v.  Board  of  School  Commissioners  of  yobilr 
Coufiiv:^^ 

'•Having  once  found  a  violation,  the  district  judge  or  school  authorities 
should  make  every  effort  to  a«  hieve  tlie  greatest  i»ossible  degree  of  actual 
(lesegrr-gati  )n,  taking  into  account  the  practicalities  of  the  situation.  A  district 
court  may  f  should  consider  the  use  of  all  ava-li;ble  techniques  includ- 
ing restruct  J 'ing  of  attendance  zones  and  both  contiguous  and  uoncon- 
tiguous  utter,donoe  zom  .  The  measure  of  any  desegregation  plpn  is  its 
effectivenw^i.' 

The  scheme  proponed  by  EEOA  J  402  would  imjKwe  virtually  insuperable  bar- 
riers before  complete  school  desegregation  could  be  achieved.  To  achieve  an  appro- 

•  Brewer  V.  School  Board  of  City  of  Norfolk,  note  8.  nupra;  Spangler  v.  Pasadena  City 
oard  of  Ednrnt Ion  311  P  S'lpn.  hOl.  522  (C.i).  Cnllf.  1070)    Dnvl«v  School  Dls^rt^^^ 
CItv  of  Pontine.  4  %  V,  2(1  r»7.{  («th  Cir.).  ren.  dpni(Hl.  404  U.S.  »13  (1071). 
?  ?,l:*''^"*■>'  ^-  i"«i5««n.  r»  U.S  (1  (Vnnch)  l.'?7  ri«o:».). 

!mo2?!'s.  VSnSonV?^^ 

"  Note  l\  nupfn. 

'•402  U.S.  33.  37  (1971). 
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priate  remedy,  plaintilff  WiniUl  be  ohlipated  to  prove  the  inefficaey  of  a  host  of 
other  remedies  with  all  attendant  exiKMises  and  without  iu»cessarily  .\ieldinK  any 
(h'finitive  answer.  This  negative  f«iture  of  the  KEOA  is  reinforml  l»y  S  305  which 
pr(»vides  that  att^>meys'  fe(»s  may  be  eollected  by  the  prevailing'  part>  otiier  than 
the  Unitwl  States  and  that  the  United  States  shall  be  liable  for  costs  to  the  same 
extent  as  a  private  iK»rson.  Swtiim  305  is  clearly  aimed  at  civil  plaintilf*^  bec:nise 
J}  406  provides  that  ednca^^ional  afcencies  may  n*opeii  a  conrt  onh»r  <»r  desegrega^ 
tion  plan  to  achieve  cfanpliance  with  the  EEOA.. 

To  i)ennit  the  recovery*  of  attorneys'  fees  against  civil  rights  plaintiflfs  is  to 
reject  the  ratiomile  of  Title  11  of  the  V,m  Civil  Uights  Act  as  interprete<l  by 
NCK^ian  V.  Piggie  Park  Enterprises,  IncX^  where  the  conrt  state<l  that  a  plaintiff 
under  Title  11  of  that  act  obtains  an  injunction  not  for  himself  alone  bnt  also 
as  a  'private*  attorney  general."  In  fact  the  lf)f>4  Civil  Rights  Act  and  the  1908 
Fair  Hotrsing  Act  provide  that  attorney^  fees  art»  recoverable  by  plaintiffs  under 
certain  circumst4uice<?  in  acc<>rd  with  th(»  pub'-'c-interest  nature  of  such 
litigation." 

The  prospect  that  a  plaintiff  may  losf*  a  civil  rights  action  and  tli(»refoiv  be 
required  to  i>ay  substantial  attorneys*  fees  would  have  an  "in  terrorem"  effei*t 
on  attempts  to  viniiicate  civil  rights.  Tlie  problem  is  highligbtiHl  by  other  pro- 
visions of  EEOA  which  nuike  it  likely  that  decrees  heretofore  obtaiiuxl  by  civil 
rights  plaintiflfs  wll  be  reopened. 

Moreover,  to  allow  a  court  to  charge  attorneys*  fees  to  an  uiisncc«»ssful  plaintil/ 
is  quite  contrary*  to  the  spirit  of  American  jn.sticv  which  Iw  not  ahowwl  the 
taxation  of  costs  so  high  as  to  di.scfuimge  plaintj  fs  from  couiiaencing  litigation 
to  obtain  what  tliey  deem  to  l»e  their  right.s." 

KEOA  If  405  i>ermi ts  vcluiitary  adoption  of  renunlies  going  beyond  thosc»  pro- 
vidcl  in  the  Act,  a  r>ermissi(m  not  likely  U>  beavadwl  of  in  theal>senceof  vigorous 
enforcement,  which  this  bill  makes  virtually  imiK>ssible. 

EEOA  U406  i)ermiu«  the  rcoi>ening  of  court-onUwl  de.«*egregat*on  plans  to 
conform  tliem  with  the  pit>visi(ms  of  the  bill.  While  this  is  argtnihly  i»ermissible 
under  the  u.sual  doctrine  thatefiuity  decrees  are  ahvavs  subjwt  lo  review  l»ecause 
of  change  of  circumstances,  this  is  in  fact  an  invitalitui  to  revers(»  the  slimil  de- 
.segregation  of  tlie  imst  eighteen  years,  jwirtictdarly  in  sc1i<m>1  districts  where  de- 
segregation lias  long  l>een  acliie,'e<l.  rre.sumably  in  such  districts,  the  allege*!  dis- 
advantage's of  pupil  tran.siK>rtation  have  long  since  been  overcome.  U  ts  cyni(;al 
in  the  extreme,  therefore,  to  |)emiit  new  rounds  of  litigation  wIm--^  .successful 
adju-stment  t-o  constitutfonal  order  exists. 


II.    CONSTITUTION AUTY  OF  LEGISLATION  .N  I.IOIIT  Ot  ITS  KXPMCITLV  RACIAL  BASIS 

Recent  Supreme  Court  decisions  have  made  it  clear  beycmd  d.»ubt  that  "coin- 
l)ensatf»ry"  discrimination  in  a  variety  of  resp«»cts  (pupil  a.ssignmeut  facnI^v  a.s- 
.signuienr,  site-selection,  etc.)  is  not  only  iM^miittwl  but  required  where  n<»cessao* 
to  correct  tlie  effects  of  past  unlawful  segregation."  Annrng  the  reiue<li<»s  si>ecifi- 
cally  so  sanctione<l  by  the  Supreme  C<»urt  in  its  m«.st  rpcent  oi>ini<m,  in  the 
Sicann  case,  is  the  use  of  a  pupiNtnin-sportation  plan  to  acliiev  •  iutegrati<Hi  where 
this  is  not  otherwise  attainable."  As  the  prece<ling  analysis  of  the  hills  indicates, 
there  are  very  seri<ms  Constitutional  objectionf  to  legislation  of  the  ty|»e  pn>- 
l)osed,  in  tue  following  si»eciflc  resi»ects : 

.4 .  Denial  of  any  inrreusfCff  busing  t'n  certain  eases 

It  is  clear  from  decisi<ms  <»f  the  Supreme  Court  that  operation  by  any  state  (or 
iba  local  subdivisions)  of  dual  e<lucationaI  systonis  for  The  ra<-es  is  a  viol'ition  of 
the  Fourteenth  Amendment  and  that  the  Fe<leral  Courts  are  oblig«l  to  grant 
plaintiffs  who  succwhI  in  e«tablishiig  y.weh  violations  r.-iiM-di^**^  which  effectively 
remove  the  burden  of  such  practices  from  the  iwllntifs  and  those  similarly 
sitiwted.**  It  is  also  clear  that  in  some  cjises  it  may  lie  «mi»ossible  to  <»ffo<^uate 
such  relief  wittmit  the  issuance*  <»f  an  onler  wliieh  among  other  things  calls  for 
son.e  modifications  of  and/or  addiHoas  to  the  pre.**ently  ol>t4iiiiing  iwttem.*?  of 


U.S.  40O.  402  (IJIOS). 

JM2  X'  S.r.  H20O0n-.;Uh)  mid  2<KK>^™rwk)  (1904)  :  42  '  .ST.  ||.1012(r»  (Riipp.  1070). 
"  Fnrm#T  v  Ar.iltinn  Am^Tictin  Oil  <Ni .  :nu  r.S.  227.  2«r,  (Vmt. 

"Unitrd  Stnt*^/'.  Moi.*tfom#'r.v  County  Honrd  of  FMuc.  m*  IT.S.  225  (1969)  :  Swann  ^. 
^ifiTlotte-Mrckl-nhiirtf  It'I.  of  tMtic.  Note  1.  supri :  DnvU  r.  B'-anl  of  School  Comm'r«  of 
oWiP  (  ounty.  Noto  l.{.  sii)irn  (1971 )  ;  Mi^nnW   .  Bnrronl.  402  U.S.  H9  (1071) ). 

Swnnn  r.  Muirlott<-M»»ckl<«nhiir;;  Ud.  iif  Kdiic.  Not**  1.  nuvra. 
^  Nolo  s  v,j|»ni. 
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pupil  cransiwrtation  w  ithin  the  school  district(s)  affPctPtl=«  4ithnncri,  «  - 

of  the  FoiirtwntJi  ViiHMirliiiPnf  im-.^f.  A     .      ^  aaecreii.   Although  S(»etion  o 

its  «uara„tc...s"  ith  a,S^^^  I"'""  imp.on.ent 

tlmt  tlic  i).oIiil)iti<.ii  (>f  iHisini^^  1^.  M„.  ,  ,        ,  \  •'^"ously  contended 

f  Inl'Dislri.  "r.yin'r-^"''  .^^i!""^  "^thmu  opinion  n  three  judge 

f  It  Vhi V» I  *ieelare(l  m  ono  of  the  original  School  DcscgrcgaUon  Cascs^ 

«'.r'.f.',re  iSd  Amend...ent.  and 

Definition  of  'he  scope  of  equal  proteeiion. 

t^Mt  ur.SnHft"o'  s^^^^^^  •l'^i'i''-^ol^.J 
^  i„,    .  ■'^•'''^"""  'it  "ir  students  on  a  "neiKldiorlioml"  l-i-      •  )es  not  necefsnrilv  ii, 

^  =r"  f^""'  successful  a.tnck  on  tl,       -un.!  of  im  .Xr  ^^^^^ 

.^u mination'  If  Congress  rannot  limit  the  sco;:;.  and  -Wt  VtVe  CrtLnlh 

A  enduient  in  Keneral,  it  certainly  cannot  .lo  w  l.r  a  merr. .  Jarati.rthat 

""f  ••""•stituto  violations  of  that  Amendment  s  suaS^ 

Notr !».  Hiipra 

Th:?-r,!U7t'.i;^',;':??,Tl^^.V"  V.  1.0 -.an.  384  U.S.  641  (l-mo,..  ,o  uphol.l 

:2t'Wa970)  (BlakljrfortheCourt/'"  ■'»»  "2. 

»"  rtc.II  iiR  y.  Sliarpp.  :«7  U  .S.  4!I7  .WO  (IPw"  .1^ 

^  woiil.l  |,n|K.s,.  ,1  I,.sK,.r,I„'»  ,   I  ,/F«lm  1  (^^^^^^^  tlio  .•<,imp  Cos.stit  itlon 

Cltj  J'iib  8cho<,lK.  244 Suj.,.^."'  /w  i/(;u„  "('on!  '  O"""' 


1792 


acts  ill  (luestioii  w<>ul(l--iii  the  ahsenre  of  sucli  lefrislation-bo  held  hnijrowr 
as  violations  of  equal  protection. 

C.  lAmitations  upon,  and  delay  of,  court  orders  of  pupil  tran>^portatmi  to  im- 
plement racial  desegregation. 

As  noted  above,  the  Suiwnie  Court  has  held  that  a  state  may  nut  constitu- 
tionally prohibit  any  attempt  to  implement  raeial  integration  J»y  means  of  pupil 
transportation.  As  the  Federal  Kovemnieut  is  subject  equallv  with  the  stjUes 
to  the  requirement  that  it  refrain  from  invidious  racial  distinctions  in  the  field 
i)t  education,  the  principle  of  such  decisions  should  applv  equally  to  Vets  of 
Conjrress.  It  might  he  argued  that  those  ijrovisions  of  the*  proposeil  legislation 
which  merely  stay  the  effectiveness  of  integration  onlers  and  require  the  courts 
to  utiliise  busing  ,-nly  as  a  remedy  of  last  resort  arc  not  the  functional  equivalent 
of  such  ai.ti-bu.smg  statutes,  hecause  they  merely  inii>o.*;e  certain  procedural 
burdens  upon  the  employment  of  such  a  remedy  without  actually  i)rohibiting  it 
However,  this  argument  is  aiLswered  by  another  remit  series  of  Supremo  Court 
opinions  involving  racial  discrimination. 

In  Reitman  v.^  Mulkey,^  the  California  Suiireme  Court  had  invalidated  a 
newly-adopted  provision  of  that  state's  constitution  prohibiting  anv  interf<»rence 
with  the  individuars  right  to  dispose  of  his  property  to  whomever  he  shoiihl  in 
his  discretion  see  fit,  <m  the  groiuid  that  in  the  context  of  an  existing  state  Fair 
Hou.sing  Law  such  an  amendment  was  design  to  permit  and  even  foster  the  prac- 
tice of  racial  di.scrimination  in  the  »;ale  of  proi»erty  within  the  state.  The  Supreme 
Court  ui)held  the  California  court's  judgment,  on  the  ground  that  it  could  not  sav 
that  the  California  cour'  had  erred  in  ftnding  that  the  state  had  hy  adopting  this 
constitutional  provision  involved  itself  to  a  significant  degree  in  private 
discrimination. 

By  itselt  lieittnan  could  perhaps  he  exi)lained  away  a.s  judicial  defm^icc  to  the 
fact-flnding  of  a  lower  court.  In  Hunter  v,  Erickson,'^  Iiowever.  the  Court  in 
order  to  reach  a  similar  result  had  to  reverst*  the  Supreme  Court  of  Ohio.  The 
city  of  Akron,  Ohio,  had  previously  adoi  ted  a  fair  housing  ordinance,  generallv 
forbidding  discrimination  on  the  ground  of  race  or  cr>lor  in  the  sale  of  private 
hr.  jsing.  Later,  by  a  majority  of  the  voters  in  a  general  election,  the  citv  adopted 
a  charter  i>rovision  requiring  that  any  ordinance  (including  the  one  already  on 
the  books)  regulating  the  sale  or  leas*  >f  property  (m  the  basis  of  race  or  color  he 
approved  hy  a  majority  of  the  voter-  .   a  general  election  before  taking  effect. 

Striking  down  this  charter  prov  six  a,  the  Court  stated  plainly  that  the  "ex- 
plicity  raeial  classification*'  was  the  defect.  The  Court  conceded  that  Akron  could 
simply  have  repealed  its  fair  housiuc  ordinance,  and  that  it  cotild  also  validly 
have  chosen  to  subject  city  ordinances  in  general  to  such  a  requirement  of  voter 
appn^val.  What  the  city  (which  unquestionably  wielded  "state  power,''  the  Court 
noted)  .o;ild  not  do  was  to  place  "specml  burdens"  on  racial  minorities  in  secnr 
ing  the  benefits  of  law  under  the  iwliiical  process.  The  majoritarian  character 
of  the  provision  did  not  render  it  immune,  since  as  the  court  pointed  out  "the 
majority  needs  no  protection  against  discrimination." 

Although  both  Reitman  and  Hunter  involved  discriminatory  burdens  on  the 
minority's  resort  to  the  legislature,  not  the  courts,  it  appears  that  the  same  prin- 
ciple .should  apply  to  the  proposed  busing  legislation.  To  the  extent  that  this 
legislation  would  impose  an  arbitrary  .  tay  on  the  imi)!ementation  of  court  orders, 
or  require  plaintiffs  to  hear  a  burden  of  proof  not  borne  hy  plaintiffs  in  analogous 
suits  not  involving  racial  discr'Tiination,  it  would  appear  to  put  members  of  the 
affecte<l  minority  at  a  distinct  disadvantage  in  securing  their  rights  by  the  liti- 
f.itioH  nroceis  Such  a  racial  cla.ssification  bears  a  "far  heavier  burden  of  justi- 
hcation"  than  is  normally  borne  by  legislation;*  whether  this  biiraen  could  he 
met  is  extremely  doubtful.  Particularly  in  light  of  the  provision  which  would 
permit  the  reopening  of  past  integration  orders  and  require  their  modification 
to  comply  with  the  proposed  legislation  (S&c'ion  406),  the  apparent  intent  of 

NotoR  2n.  20  and  27.  «uprn. 
^  Note  28.  Ktipra. 

^mv  s.  .Wi(ioflO). 

u  '^M^'^^'        The  Imporinnoo  of  thp  rnrinl  fnctor  in  Roltmnn  nnd  Hunter  in  eninTin«itod 

hy  t.ho  Coi  rt'H  declRion  tn  .tnmex  v.  Vnltlerra.  402  U.S.  137  (1071),  whcro  no  v  »n  of 

oqimi  nrotprtfon  wn«  found  In  a  rofor»»ndiim  provision  dPKli?no<l  to  dlscournRf  ■omi' 

liiiMlr  hoiinlng;  .ho  Co'irt  in  itn  onlnlon  In  .tniiips  Ktro«sf»d  tbo  iibs<«nc<»  of  tho  riu  ctor 

nnd  declined  to  extena  Hunter  to  nonradnl  dlKt'ritnlnntlon.  Id  nt  141.  Ju«tlc©8  ghnll. 

Bronnnn  nnd  Blnrkm-.n  dIsKrntod.                                                     ^ui'iitw  sonii. 
*»  MeLnughlln  v.  Florldn.  370  U.?,  184.  104  /  i)04j. 
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VvL"."","""'?"'  P'""'  K<"""ti""«l  Opportunities  Act-and  its  likelr  effect  wh.it 
1.1 -r.  ",'  ^  ''"'^      years"  and  a  det  n  to  impairment  of  futiirp  nininnW!' 

III.  CON-C.-BESSIONAL  CONTROL  OVEB  JURISDICTION  OF  FEDERAL  COURTS 

in  fh!^"^,,Irpn,"!5,V'''f J"<>icial  power  of  the  United  States 
n  file  Snprenie  (onrt  -  and  in  sucli  inferior  Courts  as  the  C^)ncress  m'.v  from 
tnne  to  time  ordain  and  establish."  It  provides  among  otherfhfn^^^^^^ 

on'cted'    "Zu!ir.Z,^r^-  McCaraie.'^  In  J/cC«rd/et  ConS  hia 

a.  onN  i„  II.  ^  ""'"^  jurisdiction  from  the  Snpren«e  Court  to  hear 
appeals  in  halieas  corpus  cases  The  statute  was  i)assed  dnrinc  the  .leiideiipv 
of  II  iwrticnlar  appeal.  wiMi  the  deliberate  intent  to  prevei   S,i  ~ 

.'■nd'.n.:''"",^'-  '^'''^  ^''''-^^^  "Phrld  the  powerTcoiS^^^^  do  "o 

nnd  disn.issed  the  case,  citing  the  provisions  or  Art  cle  III  of  tlirConst't  tion' 

<tflm  f  r  i"^'"^'^^^  assuming  arguendo  that  it  is  still  good  law."^  does  not 
-tand  for  the  proposition  that  Congress  has  unlimited  power  to  i  r-ven  the 
t  ned  th,  Constitutional  claims.  The  Supreme  <  «  t  re- 

t.iined  ti  c  po\yer  to  issue  writs  of  habeas  corpus  in  the  exercise  of  its  o,Mi»ii 

o"e'mC"-..I  ''nY"'f"^'*''      ""''^""^'^  J"ris.Iictio„''tS?rn  ere.  cfted 
the  '\fcvZnn  \3'^-  ""1 '"••'/•■"f  '«•«■•"••'•  to       (^"urt  Indeed,  within  months  after 
(  ecision  the  Court  held  that  it  had  the  power  in  the  exercise  of  ts- 

Aside  from  the  McVaraiv  case,  there  appears  to  he  little  authority  to  su.mnrt 

vll,  fl     E'"?^senc.v  Pnce  Control  Act  of  1W2  prohibited  the  Federal  District 
oiirts  from  reviewing  the  validity  of  regulations  made  pursuant  t  the  Act  the 

Mu.i'i th^s^'^nnl'"'"""'  ?  '^'^"•'/""rt.  the  Emergency  CVmrt  of  Ap:ta Is. 
.uijudicate  these  controversies.  It.-   lecisions  were  made  reviewable  bv  the  S  i 
prenie  Court.  That  legislation  was  n^.  ^eld  beca.ise  i  l.resj^-ed  ,  f  il  Ucfh 
the  federal  Courts.  See  Yakun  v.  ?/«,    •/  s^tatcs."  and  LocUrtfy  Sm" 
Fe,W»  r  '"^^ Norri«.L.Guardia  Act."  w  hich  lec  ares  t  at 'th.- 
,      .   In   'T-  '"'^^       J""«'i"io""  to  issue  in.junctions  in  certain  labor  di" 
o  denv  theri'^'f  'onstitutional  matters.  That  Act  therefore  Z.s  not  p„  . 
port  ,  0  den.\  the  right  to  an  in.iunction  to  vindicate  Constitutional  rights 

In  he  present  situation  it  is  apparent  that  iu  many  cases,  a.s    practical  mat- 

...iffl  l^  l[<  ■  "fi'diicatmn."  to  desegregate  .schools  where  -ecregated  residential 
l«merns^st.  In  many  such  sitnation.s.  the  denial  of  l.usi  -  as  a  will 

(Mi^V^ifrV/'io^  w';??'»;/*'l'":r'''  Kiplndlpnst  tontlliPd  boforo  tlio  Spnatp  .riidlclnrv  rommltto^ 


"  :i2i  v.k.  414 


Adnnok, 


".•i21  i:.S.  .J14  (1.044), 

*^'MU  r.s  isli  (lim) 

*^2»  U.S.r.  IS  101^115 
"347  U.8.48;{  (11)54) 
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eoiistiiiite  the  denial  of  my  cflfectivc  remedy  in  redr-s*;jnp  the  unconstitutional 
condition  of  sej;rej;ated  srhmils.  Thus,  while  pnn^ortin  r  oiil v  to  prohihit  or  rp.strict 
u  particular  n»!ii(Hly.  Conpress  would  iu  fact  he  reauiriii;r  ilie  courts  to  n»ach  -i 
jmrticiilcr  rci^ult  at  mlds  with  previous  court  deci.sious  as  to  what  is  CVnistitil- 
tioiially  reciiiired. 

Article  TH  has  to  he  read  with  the  rest  of  the  Coustilntioii.  aud,  as  shown 
ahove.  wt.  lH»lieve  that  the  proposed  lejjislatiou  clerrly  violates  the  Fifth  Amend- 
ment I;('aviujj  aside  th(  rp.  ^stion  of  u  heth-r  or  not  ConKres.s  ma v  take  awa v  froui 
an  nidividnal  the  opportunity  to  ohtaiu  n  judicial  deteniuuatioii  iu  a  Federal 
court  (>f  constitutional  ri^rhts.  it  can  scarcely  he  seriouslv  contemled  that  under 
the  jcmse  of  linntiiw  the  jurisdiction  4i{  the' Federal  courts,  (Vnif-ress  niay  do 
indirectly  what  it  may  not  do  directly,  that  is.  lestrict  the  scope  of  the  Fourteenth 
Aniendnieut. 


In  short,,  as  stated  by  Professor  Bickel,  the  proposed  legiKlaticui  is  "plainly 
aimed  nut  i\t  repihitinj;  jurisdiction,  hut  at  mandatinfr  a  desired  result  The 
power  of  (  oiij-ress  to  regulate  judicial  jurisdiction  has  never  been  heJd  to  enable 
(  oii^rress  to  change  specific  Oonstitutioual  results  It  should  not  be,  and  cannot 
l)e--iiot  consistently  with  Marhury  v.  Mudisonr  «  It  seems  abundantlv  ciear  that 
Article  in  is  not  to  be  interi)reted  to  a  Mow  .such  a  result. 


IV.  raLICY  CONSIDERA':  o^s 


.  AS  i.s  evident  fron)  the  precediuj;  analy<s.  the  effect  of  the  proposed  bills 
w<uhd  be  not  Dicrely  to  "chill"  the  -mpetus  towiir  ls  desf  ^creation  generated  hy 
court  decisimis  since  Hrown.  hut.  by  reopening  past  decrev.;.  ;i'-tuallv  to  roll  back 
much  Ox  tne  progress  ulready  mad*-  Kegardlev^s  of  constit>  tional  considerations 
we  tbi!ik  that  t.iis  is  indefensible  as  a  matter  of  public  po  cv.  The  net  result  of 
such  legislation  could  only  be  furtiier  to  divide  our  iiatiou.  'to  encourage  racial 
strife,  and  to  interfere  with  the  realization  of  v  nat  are  generally  recognized  to 
be  flesi ruble  educational  goals. 

While  it  is  rec(^gnized  that  sucn  is  not  the  intention  of  all  of  the  proponents 
of  the  proposed  legislator.?  we  think  that  this  would  be  its  essential  eff#H:t 
Mf)reover.  as  pointed  out  a  ,ove.  statistics  slow  that  the  evil  sought  to  be  rem- 
edied---.alhvj(lly  excessive  busing— is  wmivq  apparent  than  real.  We  think  the 
prf)bleuis  which  concrdedly  may  exist  in  particular  instances  with  long  distance 
o  luassive  basing  ar^  better  dealt  with  in  individual  cas(»s  thiii  bv  any  attempt 
to  establish  general  Legislative  restricti(ms  on  the  uf^e  thsrpof. 

Moreover,  even  assuming  tnut  Cmigress  had  the  constintitionnl  power  thus  to 
constrict  the  jurisdiction  of  the  Federal  courts,  we  thiiiK  .such  i!iterforence  with 
the  ole  of  the  judiciary  is  both  uuwarranteti  and  unwise.  It  would  tend  to  -)Iace 
the  egiK'ative  and  judicial  branches  in  conflict,  and  to  irrpair  the  Supreme 
Coui.  ^  I  storical  role  as  the  final  aroiter  of  constitutional  matters. 

^^^^^Biokel,  V.-hat'«  Wrong  with  Nixon's  Busing  Bni.s?,  The  New  Rern:«l     April  22.  1972. 
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Conclusion 

IVe  strongly  oppose  tliis  legislation.  Eegardless  of  intent,  it  would  have  the 
effect  of  condoning  and  indeed  fostering  continued  segregation  in  schools.  There 
is  no  iUnxht  that  it  wonld,  in  many  instances,  remove  the  onlv  effective  remedy 
for  the  violation  of  an  individual  stiidenf.s  constitutional  right.s.  We  think  that 
tho  pr()po.sals  are  in  violation  of  the  Fifth  Amendment  to  the  Constitution 
Moreover,  we  think  that,  even  if  free  of  constitutional  infirmities,  .such  legisla- 
tion should  have  n(>  place  on  the  national  agenda.  Accordinglv,  for  all  of  the 
foregoing  roascjiis,  we  urge  that  the  proposed  legislation  be  rejected. 
Re.<pectfnlly  snhniitted, 
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Committee  on  Federal  Legislation 
Sheldon  H.  Elsen,  Chairman 

Mark  H.  Alcott 
Michael  F.  Armstrong 
Stephen  Banner 
Donald  J.  Cohn 
Peter  M.  Fishbein 
Peter  E.  Fleming,  Jr 
Robert  L.  Friedman 
Richard  A.  Givens 
George  J.  Grumach,  Jr. 
Arthur  M.  Handler 
Conrad  K.  Harper 
Thomas  V.^  Heyman 
Charles  L.  Knapp 
Arthur  H.  Kroll 
David  M.  Levi  tan 
Standish  F.  Medina,  Jr. 
Eugene  n.  Nickerson 
Wiliiani  B.  Pennell 
Brnce  Rabb 
Martin  F.  Richman 
Ben  no  C.  Schmidt,  Jr. 
Thomas  J.  Schwartz 
Beatrice  Shainswit  (Hon.) 
Brenda  Soloff 


Committee  on  Civil  Rights 
Robert  M.  Kaufman,  Chairman 

Charles  R.  Bergoffen 
Eastman  Birkett 
Raymond  S.  Calamoro 
Michael  Cardozo 
Porter  R.  Chanlder 
Jack  David 
John  R.  Fomback 
Stephen  J.  Friedman 
Simeon  G.*lar 
Miirray  A.  Gordon 
William  S.  Greenwalt 
Eric  L.  Hirschhom 
John  J.  Kirby,  Jr. 
Alfred  J.  Law 
Maria  L.  Marcus 
Alan  U.  Schwartz 
Donald  S.  Shack 
Donald  J.  Sullivan 
Susan  F,  Teich 
Paid  L.  Trachtenberg 
Milt(m  L.  Williams 


ERIC 


1796 


CIVIL  RIGHTS  V.  INDIVIDUAL  LIBERTY:  SWANN,  AND  OTHER 
MONSTERS  OF  IMPETUOUS  JUSTICP 

[T]here  are,  in  our  own  day,  gross  usurpations  upon  the  liberty 
of  private  life  actually  practiced,  and  still  greater  ones  threatened 
with  some  expectation  of  success,  and  opinions  propounded 
which  assert  an  unlimited  right  in  the  public  not  only  to  pro- 
hibit by  law  everything  which  it  thinks  wrong,  but  in  order  to 
get  at  what  it  thinks  wrong,  to  prohibit  any  number  of  things 
which  it  admits  to  be  innocent. 

John  Stuart  Mill' 

Among  the  critical  indicia  of  any  democracy  is  the  absence  of  a 
person,  or  group,  with  authority— assumed  or  delegated— to  govern  by 
fiat.  Government  by  fiat  is  not  the  rule  of  law.  One  measure  of  a  nation's 
dedication  to  a  democractic  ideal  is,  accordingly,  the  extent  to  which  its 
judiciary  refrains  from  issuing  result-oriented  mandates.'  Conversely, 
where  a  nation*s  judiciary  receives  approval  for  issuing  result-oriented 
mandates,  it  is  an  indication  of  the  peoples'  fear  of  freedom*  and  an 
encouragement  for  their  government  to  retreat  from  a  democratic  ideal/ 

Our  national  judiciary  has  at  times  been  criticized  for  "legislating"* 
and  for  issuing  certain  result-oriented  mandates  which  impinge  upon 
individual  liberties/  The  United  Stotes  Supreme  Court,  by  its  decision 
in  Swann  v.  Charlotte-Mecklenburg  Board  of  Education,*  has  again 
opened  itself  to  such  criticism;"  and  several  lower  federal  courts  have 
done  so  as  well  by  rendering  opinions  and  issuing  decrees  which,  for 

1.  The  phrase  is  borrowed  from  Judge  Clark  of  the  Fifth  Grcuit  Singleton  t. 
Jackson  Munic  Sep.  School  Dist,  425        1211,  1223  (5th  Cir.  1971). 
Z  J.S.  Mux,  On  LwEM-y  89  (CrofU  Classics  ed.  1947). 

3.  But  see  Askin,  The  Case  for  Compensatory  Treatment,  24  Rutgers  L.  Rev.  65 

(1969)  ,  where  a  contrary  view  is  strongly  propounded. 

4.  E.  Faokk,  Escape  noM  Fmidom  240-43,  251-56  (1941). 

5.  See  Z.  Baebu,  Dimocracy  and  Dictatorsh;ip  :  Thexe  FsYcnotxm  and 
Patteins  of  Life  47-52,  144-45  (1956);  W.  Douglas,  The  Anatomy  of  Liberty: 
The  Rights  of  Man  Without  Force  102-05  (Pocket  Cardinal  ed.  1964). 

6.  Sff  generally  A.  Bickel,  The  Supreme  Court  and  the  Idea  of  Progress 

(1970)  ;  P.  Kurl/nd,  Politics,  the  CoNSTrruTioN,  and  the  Warren  Coupt  (1970). 

7.  See^  i4f,,  Watt,  The  Divine  Right  of  Government  by  Judiciary^  14  U.  Chi.  L. 
Rev.  409  (1947). 

8.  402  U.S.  1  (1971)  (9-0  decision). 

9.  See  Hidings  on  the  Siatns  of  School  Desegregation  Law  Before  the  Senate 
Select  Ccmm.  on  Eqml  Education  Opportmity,  92d  Cong.,  1st  Sess.,  pt.  11,  at  5415 

(1971)  (prepared  statement  of  Alexander  M.  Bickel)  [hereinafter  dted  as  Svmn 
Hearings] ;  id,  at  5431  (remarks  of  Owen  M.  Fiss).  Although  the  testimonies  of  Pro- 
fessors Bickd  and  Fiss  differ  at  various  poinU,  they  agree  that  the  Swann  decision 
is  substantially  result-oriemed. 
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civil  libertarians  at  least,  must  be  viewed  as  anathematic  to  democratic 
ideals. 

To  a  limited  extent  the  April  20,  1971,  decision  in  Swann  and 
subsequent  lower  court  decisions  tend  to  defy  criticism  because  they  aim 
to  safeguard  the  rights  of  a  minority  which  has  been  terribly  oppressed, 
often  with  the  sanction  of  law."  This  laudable  aim,  however,  cannot 
render  sacrosanct  all  the  recent  civil  rights  cases  which  have  been  resolved 
favorably  to  the  plaintiffs.  Though  one  might  be  tempted,  from  a  quick 
reading  of  the  cases,  to  take  a  contrary  viewpoint,  it  is  submitted  that 
several— the  busing  and  no-testing  decisions  in  particular— are  incredibly 
bad  law  in  terms  of  what  they  portend  for  individual  liberty. 

An  Historical  Overview 

More  than  half  of  a  century  before  Plessy  v.  Ferguson^^  the  black 
citizens  of  Boston  sought  to  abolish  schools  which  were  kept  racially 
segregated  by  the  school  system's  supervisory  committee."  When  the 
conimittee  refused  to  voluntarily  desegregate  the  schools,  the  matter  was 
litigated;  and,  in  rendering  its  decision  against  the  plaintiff,  the  Massachu- 
setts supreme  court,  in  1849,  established  precedent  for  the  separate-but- 
equal  doctritie."  In  an  opinion  full  of  benign  rationalizations,  Chief 
Justice  Shaw  rejected  the  eloquent  arguments  set  forth  by  the  plaintiff's 

J^'  United  States  v.  Board  of  School  Comm'rs,  332  F.  Supp.  655,  658-65 

(S.D.  Ind.  197^).  Judge  Dillin  discussed  with  persuasive  language  and  specificity  the 
numerous  le^a!  'iisabilities  imposed  upon  blacks  in  Indiana. 

11.  163U.S.537  (1896). 

12.  The  L-mitk  School  The  Liberator,  June  28,  1844.  at  3-4,  in  Cmi  Rights  and 
THE  American  Necros..  A  Documentary  History  111-12  (A.  Blausteii  R.  Zan- 
grando  eds.  1968)  [hereinafter  cited  as  Civil  Rights  History]. 

13.  Roberts  V.  Boston.  59  Mass.  (5  Cush.)  198  (1849).  Enforceit  .it  of  such  c 
doctrine  >vould  discriminate  against  whites  and  blacks  equally  if  other  impedimenta  were 
not  present  However,  the  law  itself  had,  even  at  this  early  date,  sant^-^ncd  or  created 
numerous  measures  designed  to  keep  blacks  "in  their  place."  The  Articles  of  Confedera- 
tion, in  art  IV,  made  it  clear  that  "the  free  inhabitants"  were  the  citizens  of  the 
confederacy.  Although  the  Ordinance  of  1787  prohibited  slavery  and  involutary  servitude 
m  several  states,  art  VI  gave  express  support  to  slavery  in  other  states.  Moreover,  it 
should  be  noted  that  Constitution  itself  was  specifically  geared  to  perpetuate  the  sub- 
jugation of  blacks.  U.S.  Const,  art  IV,  §  2,  cl.  3  provided: 

No  Person  held  to  Service  or  Labor  in  one  State,  under  the  Laws  thereof, 
escaping  into  another,  shall,  in  Consequence  of  any  Law  or  Regulation  therein, 
be  discharged  from  such  Service  or  Labor,  but  shall  be  delivered  up  on  Qaim 
of  the  Party  to  whom  such  Service  or  Labor  may  be  due. 
The  Fugitive  Slave  Act  was  passed  to  execute  this  provisioa  Act  of  Feb.  12,  1793, 
ch.  7,  1  Stat  302.  See  Prigg  v.  Pennsylvania.  41  U.S.  (16  Pet)  539  (1842),  where  the 
constibitionality  of  the  Act  was  upheld  The  Compromise  of  1850  amended  and  8tren«th- 
cn^  the  ongmal  Act  Act  of  Sept  18.  1?S0,  ch.  60,  9  Stat  A6Z  In  view  of  Dred  Scott 
y.  Sanford,  60  U.S.  (19  How.)  393  (1857),  it  can  be  argued  that,  as  a  matter  of  federal 
tow,  whenever  possible  blacks  were  considered  property  until  ratification  of  the  thirteenth 
amendment  on  December  6, 1865. 
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counsel"  and  affirmed  the  school  system's  mandatory  segregation  policy 
on  grounds  that  the  schools'  supervisory  committee  had  "plenary 
authority"  to  "classify"  aj^d  ^'distribute"  Boston  youth  among  the  dif- 
ferent schools  in  the  manner  the  committee  thought  would  best  serve 
"general  proficiency  and  welfare."" 

Although  by  1896  slavery  and  peonage  were  no  longer  legally 
sanctioned  and  were  in  fact  expressly  prohibted,"  that  year  saw,  in  the 
infamous  Plessy  decision,  the  beginning  of  constitutionally  sanctioned 
forced  segregation  on  the  basis  of  race.  The  United  States  Supreme  Court, 
with  only  Justice  Harlan  dissenting,  ojnned  that  the  fourteenth  amend- 
ment was  supposed  to  enforce  "absolute  equality"  before  the  law."  But 
the  Court  also  indicated  that  the  fourteenth  ament  lent  did  not  prohibit 
laws  which  permitted  or  required  separation  of  the  races  where  facilities 
provided  were  substantially  alike."  As  Justice  Harlan  predicted,  the 
Plessy  judgment  proved  to  be  "quite  as  pernicious  as  the  decision  made 
by  this  tribunal  in  the  Dred  Scott  Case"^*  The  Plessy  case  involved 
segregated  railroad  cars;  but,  in  obiter  dicta.  Justice  Brown  recognized 
that  segregation  was  imposed  most  often  in  the  public  schools.  Twelve 
years  later,  in  Berca  College  v.  Kentucky,^^  the  United  States  Supreme 
Court  gave  its  blessing  to  such  a  practice. 

In  the  1927  case  of  Cong  Lum  v.  Rice^^  the  United  States  Supreme 
Court  upheld  segregation  on  the  basis  of  race  for  the  last  time.**  Although 


14.  Oral  argument  for  the  plaintiff  is  partially  reprinted  in  Ctva  Rights  Hisitmy 
112-17.  Among  other  contentions^  counsel  asserted  the  following 

Admitting  Urguendo]  that  [the  school  for  blacks]  is  an  equivalent,  still  the 
colored  children  cannot  be  compelled  to  take  i^.  .  .  .  They  have  an  equal 
right  with  white  children  to  the  general  public  schools.  .  .  .  [C]ompulsory 
segregation  from  the  mass  of  citizens  is  of  itself  an  imquality,  .  .  .  It  is  a 
vestige  of  ancient  intolerance.  .  .  . 

Id.  at  iim;. 

15.  Roberts  v.  Boston,  59  Mass.  (5  Gush    198,  206  (1849). 
Id.  See  note  13  supra. 

17.  Plessy  v.  Ferguson,  163  U.S.  537,  S.*  (1896). 

18.  Id,  at  548,  550.  In  declaring  equality  before  the  law  for  blacks  v/hile  sanction- 
ing state  segregation  laws,  the  C^rt  was  no  more  inconsistent  in  Plessy  than  it  had 
been  for  the  previous  quarter-century  and  v/ould  be  several  years  thereafter  in  civil 
rights  cases.  See,  e,g,,  Berca  College  v.  Kentucky,  211  U.S.  45  (1908) ;  Hodges  v.  United 
States,  203  U.S.  1  (1906);  James  v.  Bowman  190  US.  127  (1903);  Gumming  v. 
Richmond  Gounty  Bd  -  Educ,  175  U.S.  528  (1899) ;  Baldwin  v.  Franks,  120  U.S. 
678  (1887) ;  Givil  Righ  «  Cases.  109  U.S.  3  (1883) ;  United  States  v.  Harris,  106  U.S. 
629  (1883) ;  Strauder  v.  West  Virginia,  100  U.S.  303  (1880) ;  Hall  v.  DcGuir,  95  U.S. 
485  (1878) ;  United  Stotes  v.  Gruikshank,  92  U.S.  542  (1876) ;  Umted  States  v.  Reese, 
9?.  L....  214  (1876) ;  Slaughter  House  Cases,  83  U.S.  (16  Wall.)  36  (1873). 

!9.  163  US.  at  559. 

20.  211  U.S.  45  (1908). 

21.  275  U.S.  78  (1927). 

22.  C/.  Korematsu  v.  United  States,  323  U.S.  214,  216  (1944). 
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some  advances  were  made  in  the  interim,"  the  separatc-but-equal  doctrine 
remained— at  least  in  the  field  of  education**— the  law  of  the  land  until 
May  17,  1954.  On  that  day  the  Court  in  Broxvn  v.  Board  of  Education*^ 
declared  that  state-imposed  racial  segregation  in  public  schools  could  not 
be  squared  with  the  fourteenth  amendment.  The  Court  in  Brown  I  found 
that  separate-but-equal  schools  were  "inherently  unequal,"  and  one  year 
later  the  Court  ordered  that  desegregation  was  to  proceed  "with  all 
deliberate  speed."" 

Even  after  Brown  II  the  nation's  school  boards,  legislatures,  and 
courts  could  not  agree  on  answers  to  sev  :ral  perplexing  questions.  Several 
legislatures  purported  to  give  school  Doards  authority  to  consider  race 
in  making  pupil  assignments."  Such  laws  were,  of  course,  unconstitu- 

iJ3.  Mi&?ouri  ex  rel  Gaines  v.  Canada,  305  U.S.  337  (1938).  required  the  Univer- 
sity of  Missouri  Law  School  to  accept  a  black  applicant  rather  than  allow  the  stotc  to 
pay  hb  tuition  in  an  adjaroit  sta^e  until  Missouri' built  a  law  school  specifically  for 
blacks.  Sipuel  v.  Hoard  of  Regents.  332  U.S.  631  (1948).  followed  the  Gaines  ruling 
and  required  that  a  black  woman  be  ndniitted  to  the  University  of  Oklahoma  Law 
School.  Swcatt  v.  Painter.  339  U.S.  629  (1950),  required  the  University  of  Texas 
Law  School  to  admit  a  black  applicant  since  the  law  school  maintained  for  blacks 
was  grossly  inferior.  McLaurin  v.  State  Regents.  339  U.S.  637  (1950).  found  that  where 
a  black  graduate  student  in  a  white  school  was  assigned  to  a  special  row  in  class  and 
to  special  tables  in  the  library  and  c^^fe^tria,  the  segregation  was  unconstitutional. 
Hinting  at  the  declining  constitutional  viability  of  the  separate-but-equal  doctrine,  the 
G>urt  in  McLaurin  stated: 

There  is  a  vast  difference — a  Constitutional  difference—between  •  restrictions 
imposed  by  the  State  which  prohibit  the  intellectual  commingling  of  students, 
and  the  refusal  of  individuals  to  commingle  where  the  State  presents  no  such 
bar*  .  .  The  removal  of  the  State  restrictions  will  not  necessarily  abate 
individual  and  group  predilections,  prejudices  and  choices.  But  at  the  very 
least,  the  State  will  not  be  depriving  the  appellant  of  the  opportunity  to  secure 
acceptance  of  his  fellow  students  on  his  own  merits. 
339  U.S.  at  64^4^ 

24.  Zoning  ordinances  which  required  racially  segregated  housing  were  declared 
unconstitutional  as  early  as  1917.  Buchanan  v.  Warley.  245  U.S.  60  (1917).,  Racially 
restrictive  covenants  in  deeds,  private  arrangements  aimed  to  obtain  the  same  results 
as  rwtrictive  zoning,  were  declared  void  and  unenforceable  in  1948.  Shelley  v.  Kraemer, 
334  U.S.  1  (1948).  Private  racial  discrimination  in  the  sale  of  homes  was  declared 
unlawful  only  recently.  Jones  v.  Alfred  H.  Mayer  Co..  392  U.S.  409  (1968).  Deedt 
containing  restrictive  covenants  can  nevertheless  be  recorded.  Mayers  v.  Ridley.  No. 
71-i418  (D.C  Cir..  Nov.  IS,  1971). 

25.  347  U.S.  483  (1954). 

26.  Brown  v.  Board  of  Educ,  349  U.S.  294,  301  (1955).  The  command  of  Brorjn  U 
was  that  students  be  admitted  to  schools  "on  a  racially  nondiscriminatory  basis 

Id,  As  could  be  expected,  the  Brown  decisions  met  with  considerable  opposition.  On 
March  12.  1956.  a  group  of  101  congressmen,  most  of  whom  were  from  the  South, 
issued  a  "Declaration  of  Constitutional  Principles"  urging  their  states  to  oppose 
desegregation  efforts.  102  Cong.  Rec  4515  (1956).  See  W.  Workman,  The  Casi  of 
THE  South  285-302  (1960). 

27.  Some  of  these  are  collected  at  Comment,  21  Vand.  L.  Rev.  1093.  1094  n.ll 
(1963).  See  generally  Meador.  The  ConsttMton  and  the  Assignment  of  Pupils  to  Public 
VA^^^ii'  ^K^^'  ^  (1959),  The  pertinent  Indiana  law  is  at  Ind.  Code  §  20-8- 
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tional."  A  more  serious  problem  that  arose  from  Brown  was  whether 
the  decision  merely  required  states  to  cease  assigning  pupils  on  the  basis 
of  race. 

Although  there  is  some  authority  to  the  contrary/'  it  is  fairly  well 
established  that  de  facto  segregation  is  constituticwially  allowed,*^  What 
constitutes  de  facto  segregation  is,  however,  not  entirely  dear.  The 
traditional  view  is  that  it  is  the  "mere  chance  or  fortuitous  concentration 
of  those  of  a  particular  race  ...  not  accomplished  in  ai  y  way  by  the 
action  of  state  officials.""  However,  argument  which  suggests  that 
all  existing  segregation  is  causally  related  to  earlier  de  jure  segregation 
is  heard  frequently**  and  merits  attention.  The  gist  of  the  argument  is 
(1)  that  all  states  have  in  the  past  created  or  sanctioned  racially  segrega- 
tive practices,  (2)  that  such  practices  achieved  their  intended  results, 
and  (3)  that  this  segregation  has  continued  to  the  present  day,  despite 
the  absence  of  any  state  action  to  overtly  perpetuate  racial  segregatiw. 
The  argument  concludes  that  permitting  so-called  de  facto  segr^tion  is 
to  maintain  the  results  of  de  jure  segregation.  The  apparent  validity  of 
this  line  of  reasoning  may  be  seductive  enough  to  attract  the  wrath  of  the 
Supreme  Court  upon  de  facto  segregation." 


28.  49  J.  Urban  L.  339,  403  n.l4  (1971),  has  collected  most  decisions  on  the  point 

29.  See,  e.g.,  Hobson  v.  Hansen,  269  F.  Supp.  401  (D.D.C.  1967).  affd  sub  nom, 
Smuck  V.  Hobson,  408  F.2d  175  (D.C.  Cir.  1969) ;  Branche  v.  Board  of  Educ,  204  F. 
Supp.  150  (E.D.N.Y.  1962) ;  Swann  Hearings  5393  (remarks  of  Julius  Chambers) ;  Note, 
Racial  Imbalance  in  the  Public  Elementary  Schools  in  Indtanaf  3  Ind.  Legal  F.  483,  493- 
99,  51M3  (1970). 

30.  Spencer  v.  Kugler,  326  F.  Supp.  1235  (D.N.J.  1971).  affd,  92  S.  Ct.  707 
(1972).  The  leading  case  is  Bell  v.  School  Gty,  213  F.  Supp.  819  (N.D.  Ind.). 
affd,  324  F.2d  209  (7th  Gr.  1963),  cert,  denied,  377  U.S.  924  (1964).  Accord, 
Deal  V.  Cincinnati  Bd  of  Educ,  369  F.2d  55  (6th  Cir..  1966),  cert,  denied,  389  U.S.  847 
(1967) ;  Downs  v.  Board  of  Educ,  336  F.2d  988  (10th  Cir.  1964),  cert,  denied,  380  U.S. 
914  (1965).  See  also  GJoss  v.  Board  of  Educ,  444  F.2d  632  (6th  Gr.  1971) ;  Banks  v. 
Muncie  Community  Schools,  443  F.2d  292  (7th  Cir  1970) ;  Robinson  v.  Shelby  County 
Bd.  of  Educ,  330  F.  Supp.  837  (W.D.  Tenn.  1971).  Sitting  as  Circuit  Justice,  William  0. 
Douglas  'has  recently  stated  that  "remedies  for  de  facto  segregation,  if  there  are  any, 
are  unclear."  But  he  added  that  at  least  Plessy  demands  separate  facilities  to  be  equal 
Gomperts  v.  Chase,  92  S.  Ct  16,  18  (1971)  (emphasis  added).  Cf.  Levcnson,  Educational 
Implications  of  De  Facto  Segregation,  16  Case  W.  Res.  L  Rev.  545  (1965). 

31.  Moses  V.  Washington  Parish  School  Bd..  276  F.  Suw>.  834,  840  (E.D.  La. 
1967). 

32.  Beckett  v.  School  Board.  308  F.  Supp.  1274,  1304,  131M5  (E.D.  Va.  1969), 
ret^d,  434  F.2d  408  (4th  Gr.  1970) ;  Swann  Hearings  5393  (remarks  of  Julius  Cham- 
bers) ;  at  5422-24  (prepared  statement  of  Owen  M.  Fiss)  [reprinted  with  clight 
changes  as  Rss,  The  Charlotte^Mecklenburg  Case-'Iis  Significance  for  Northern  School 
Desegregation,  38  U.  Chi.  U  Rev.  697  (1971)] ;  Note,  Swann  v.  Charlotte-Mecklenburg 
Board  of  Education:  R4>ndblocks  to  the  Implementation  of  Brown,  12  Wii.  &  Masy  L 
Rev.  838,  846-47  (1971) ;  Note,  Demise  of  the  Neighborhood  School  Plan,  55  Cornell 
L.  Rev.  594,  597-605  (1970).  See  The  Supreme  Court,  1970  Term,  85  Haiv.  L.  Riv. 
3, 85-86  (1971). 

33.  The  United  States  Supreme  Court  has  never  passed  on  the  constitutionality  of 
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Undoubtedly,  the  argument  summarized  above  has  begun  to  infirm 
traditional  notions  about  what  constitutes  de  jure  segregation.  In  assum- 
ing that  de  facto  segregation  was  adventitious  and  constitutionally  per- 
missible, the  nation's  courts  necessarily  evolved  a  dual  standard— one 
which  forbade  de  jure  segregation  only." 

Immediately  following  the  BroTvn  decision,  the  Fourth  and  Fifth 
Circuits  adhered  to  a  narrow  interpretation  of  the  command  to  desegre- 
gate. Until  the  1966  case  ol  United  States  v,  Jefjerson  County  Board 
of  Education**  most  courts 'established  a  pattern  of  decisions  which 
adopted  the  oft-quoted  dictum  in  Briggs  v,  Elliot*^  to  the  effect  that 
state-imposed  segregation  was  prolMbited,  while  integration  was  not 
required."  Jefferson  marked  a  significant  departure  from  earlier  de- 
segregation law.  That  decision  held  that  there  is  an  affirmative  duty  to 
integrate  schools  which  were  formerly  segregated  de  jure.  Judge  Wisdom 
asserted  that  "[t]he  only  school  desegregation  plan  that  meets  con- 
stitutional  standards  is  one  that  works."*^  Thus,  "actual  integration" 
became  the  test  by  which  the  constitutional  viability  of  desegregation 
plans  was  to  be  judged.  The  Jefferson  decision's  repressive  and  simplistic 
test'*  was  adopted  by  the  United  States  Supreme  Court  in  1968. 

The  landmark  case  of  Green  v.  County  School  Board^  made  it 
obligatory  upon  school  authorities  to  immediately  effectuate  desegrega- 
tion plans  which  would  in  fact  integrate  schools  formerly  segregated  de 
jure.  The  New  Kent  County  School  System  had  implemented  a  freedom- 
of-choice  plan  by  giving  each  student  an  opportunity  to  select  what 
school  he  wished  to  attend  and  assigning  him  to  that  school.  The 


de  facto  segregation.  See  Swann  v.  Charlotte-Mccklcnburg  Bd  of  Educ,  402  U.S.  1, 
^-23  (1971)  (which  examined  only  segregation  imposed  by  school  authorities)  The 
Court  may,  however,  address  itself  to  the, legality  of  de  facto  segregation  in  the  near 

^""^^  ^""^^  P-^d  990  (10th  Cir.  1971),  cert,  granted,' 

92  S.  Ct  707  (1972)  (No.  71-507). 

34.  See  note  29  supra.  But  cf.  O'Neil,  Preferential  Admissions:  Equalising  the 
Access  of  Minority  Groups  to  Higher  Education,  80  Yale  L.J.  699,  715  n.62  (1971) 
(ating  instances  in  which  several  courts  have  refused  to  enjoin  efforts  made  by  school 
boards  to  o/ercome  de  facto  segregation). 

O.A  /L^^^^rf-^i^  ""ff*"^  ^        ^  F-2d  385,  cert,  denied,  389  U.S. 

840  (l%7).  See  81  Harv.  L.  Rev.  474  (1967). 

yj.  132  F.  Supp.  776  (E.D.S.C  1955). 
i-.  ^Lrv^^  ^'  ^"PP-  Accord,  Lockett  v.  Hoard  of  Educ,  342  F.2d  225  (Sth 

r"i^i^^U.^XT.  Yl  J^'^s^  School  Dist,  328  F.2d  408  (5th  Cir.  1964) ;  Kelly  v.  Boafd 
't^T\^iI^.^J:^^  Cir.),  cert  denied,  361  U.S.  924  (19J9) ;  Holland  v.  Board  of 
PuK  Inst,  258  F.2d  730,  732  (5th  Cir.  1958) ;  Avery  v.  Wichita  Falls  School  Dist.,  241 
F.2d  230, 233  (5th  Cir.),  cert,  denied,  353  U.S.  938  (1957). 

^tsA^r  V?*^  Jefferson  County  Bd  of  Educ,  372  FJM  836,  847  (5th  Cir. 

1966)  (original  emphasis). 

inK?^'  integration"  is  repressive  and  simplistic 

40.  391  U.S.  430  (1968).  See  82  HAtv.  L  Rev.  Ill  (1968). 
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Supreme  Court  found  that  the  plan  had  not  "worked"  since  few  blacks 
chose  to  attend  the  formerly  all  white  schools,  and  no  whites  chose  to 
attend  the  county's  black  schools*' — ^this  even  though  the  freedom-of- 
choice  jizn  had  been  in  operation  for  three  years.  The  Court  in  Green 
noted  that  the  Brown  decision  had  intended,  ultimately,  to  produce 
unitary,  non-radal  school  systems,  i,e,,  systems  with  neither  white 
schools  nor  blade  schools,  but  just  schools/'  To  avoid  constitutional 
attack,  desegregation  plans  had  to  promise  "realistically  to  work  nozv"^* 

Although  Green  failed  to  establish  criteria  that  the  inferior  courts 
could  use  to  detem  ine  wjiether  a  schod  system  was  unitary,  the  Court 
dearly  indicated — ^aibeit  negativdy — that  desegregation  plans  prima  fade 
innocent  and  neutral  were  constitutionally  insufHcIent  if  they  did  not 
result  in  actual  integration.  Unquestionably  by  accident,  the  United 
States  Supreme  Court  took  a  small  step  backward**  in  1969  when  it 
finally  defined  a  "unitary  system"  as  one  "within  which  no  person  is  to 
be  effectively  exduded  from  any  school  because  of  race  or  color."*®  This 
sound  and  unobtrusive  definition  was  significantly  absent  in  Swann  v, 
Charlotte-Mecklenburg  Board  of  Education,** 

The  uniqueness  of  Swann  lies  in  the  fact  that  the  Supreme  Court 
approved  a  comprehensive  desegregation  plan  which,  accordingly,  can  be 
viewed  as  a  constitutionally  acceptable  model.  The  nation's  school  officials 
have,  for  the  first  time,  an  indication  of  what  a  unitary  school  system 
should  look  like — the  Charlotte-Mecklenburg  system.  Moreover,  school 
offidals  have  an  indication  of  the  broad  range  of  remedies  the  Court 
will  sanction  to  correct  racial  imbalance  in  systems  once  segregated  de 
jure. 

Only  the  highlights  of  Swann  need  be  reiteratea  here.*^  It  should 


41.  m  U.S.at441. 

42.  Idu  Raney  v.  Board  of  Educ,  391  U.S.  443,  448  (1968) ;  Monroe  v.  Board  of 
Comm'rs.  391  U.S.  450,  460  (1968).  See  Comment,  21  Vand.  L.  i<?v.  1093  (1968). 

43.  391  U.S.  at  439. 

44.  The  definition  quoted  must  be  viewed  as  backward  li  one  accepts  the  Court's 
views  in  Green  and  Swann,  The  freedom-of-choice  plan  rejected  in  Green  for  not  pro- 
ducing actual  integration  was  one  which  had  not  exduded  any  students  from  any  MdMoi 
on  the  basis  of  race.  Swann  Hearings  S422  (prepared  statement  of  Cwen  M.  Fiss).  But 
see  Comment,  20  Kan.  L  Rxv.  165, 170  (1971). 

45.  Alexander  v.  Holmes  County  Bd.  of  Educ,  396  U.S.  19, 20  (1969). 

46.  402  U.S.  1  (1971). 

47.  Although  the  commentators  rarely  mentioned  its  import  for  individual  liberty, 
Swann  received  considerable  early  attention*  Cook,  School  Desegregation:  To  Brown 
and  Back  Again^The  Great  Circle,  23  Baylor  L.  Rev.  398  (1971) ;  Fiss,  The  Charlotte^ 
Mecklenburg  Case-^Iis  Significance  for  Northern  School  Desegregation,  38  U.  Chi.  U 
Riv.  697  (1971) ;  May,  Busing,  Swann  v.  Charlotte-Mecklenburg,  and  the  Future  of 
Desegregation  in  the  Fifth  Circuit,  49  Tex.  L  Rev.  884  (1971) ;  The  Supreme  Court, 
mo  Term,  85  Ha»v.  L.  Rev.  3,  74  (1971) ;  49  J.  Urban  L  399  (1971) ;  Cx>mment,  20 
Ran.  L  Rev.  165  (1971);  Note,   Swann   v,    Charlotte-Mecklenburg   Board  of 
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be  emphasized,  firstly,  that  "[t]he  constitutional  conunand  to  desegre- 
gate  schools  does  not  mean  that  every  school  in  every  community  must 
always  reflect  the  racial  composition  of  the  school  system  as  a  whole."** 
Although  the  Supreme  Court  sanctioned  the  district  court's  order  that 
the  white-black  ratio  in  the  whole  Charlotte-Mecklenburg  system 
(71-29%)  be  reflected  as  nearly  as  practicable  in  each  school,  the  Court 
refused  to  require  strict  racial  quotas  and  left  the  matter  in  the  hands 
of  the  district  courts."  The  Court  saw  the  use  of  ratios  as  a  "starting 
point  in  the  process  of  shaping  a  remedy,  rather  than  an  inflexible  re- 
quirement."*® 

What  is  objectionable  about  the  Swann  decision  is  that  it  strongly 
affirms  and  extends  the  rule  of  Green,  As  indicated  above,  the  Court  in 
Swann  refused  to  require  fixed  racial  ratios;  and,  elsewhere,  the  Court 
went  so  far  as  to  acknowledge  that  the  existence  of  some  one-race 
schools  might  not  offend  .he  Constitution.  Nevertheless,  the  Court  gave 
its  imprimp.tar  to  all  methoJa  of  achieving  actual  integration:*^  re- 
gerrymandering  districts,  clustering  and  grouping  schools,  majorily-to- 
minority  transfer  and  busing  even  beyond  contiguous  zones.  Time 
involved,  distance  of  travel,  and  age  of  students  can,  however,  be  taken 
into  consideration  when  busing  is  a  remedy."  Swann  cannot,  then,  be 
criticized  on  the  ground  that  it  imposes  on  inferior  courts  or  school 
officials  the  task  of  adhering  to  strict  racial  quotas  or  that  it  imposes  an 
obligation  to  bus  students  so  that  those  in  non-contiguous  zones  can  be 
intermingled.  And  it  is  true  that  Swann  will  achieve  the  laudable  goal  of 
actual  integration  in  public  schools,  at  least  for  a  period."  But  Swann 
does  constitute  incredibly  bad  law. 

An  Argument  Against  Busing 

The  United  States  Supreme  Court  should  overrule  Swann.^  In 


Education:.  Roadblocks  to  the  ImpUmentation  of  Brown,  12  Wm.  &  Mary  L.  Rev.  838 
(1971).  President  Nixon  has  given  a  belated,  though  excellent,  analysis  of  the  busing 
problem  and  has  proposed  significant,  but  not  original,  legislation.  118  Conc  Ria 
S4164-69  (daily  ed  Mar.  17,  1972).  See  S.  33«8  and  S.  3395,  92nd  Cong.,  Sess.  (1972). 
48;  402  U.S.  at  24.  b»      3  v  ^. 

49.  402U.S.at25. 

50.  Id. 

51.  Id,  at  26-30.  See  May,  Busing,  Swann  v.  Charlotte-Mecklenburg,  and  the  Future 
of  Desegregation  in  the  Fifth  Circuit,  49  Tex.  L.  Rev.  884-85  &  nn  3-6  (1971). 

52.  402  U.S.  at  30-31. 

53.  Id,  at  31.  After  de  jure  segregation  has  been  eliminated,  thsre  is  no  duty  to 
contmually  adjust  student  bodies*  racial  compositions. 

54.  Two  other  1970  Term  decisions  in  the  area  of  civil  rights  at  least  deserve 
careful  review,  if  not  rejection:  Palmer  v.  Thompson,  403  U.S.  217  (1971)  and  GriirM 
V.  Duke  Power  Co.,  401  U.S.  424  (1971). 
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giving  new  force  to  the  rule  of  Green,  the  Swann  decision  commani's 
that  wherever  school  officials  have,  at  any  time  subsequent  to  Brown, 
failed  to  actually  integrate  their  schools,  they  must  integrate  at  once. 
Even  after  ceasing  to  compel  or  encourage  segregation,  schools  cannot 
sit  idly  by  with  a  des^egation  plan  which,  however  innocent,  does  not 
work,  1.^.,  result  in  actual  integration.  Professor  Alexander  Bickel  has 
stated. 

Willy-nilly,  the  Supreme  Court  imposcb  a  choice  of  educational 
policy,  for  the  time  being  at  least,  when  it  orders  maximum  in- 
tegration, and  I  dcn'f  think  we  can  be  sure  that  the  choice  is 
the  right  one.  .  .  .  '  Villy-nilly,  the  Court  opts  against  decent- 
ralized and  diversiiieu  schools,  that  can  be  more  responsive  to 
the  needs  of  cohesive  groups  of  parents  and  students,  that  can 
alleviate  the  frustrations  and  sense  of  powerlessness  of  such 
groups.  ..." 

Professor  Bickel  cannot  be  read  to  oppose  school  integration;  but  rather, 
he  opposes  Swann  because  it  willy-nilly  decided  that  the  nation's  legal 
order  coittpels  the  racial  mixing  of  students  as  a  matter  of  educational 
policy.  This  is  properly  the  crux  of  the  argument  against  Swann,  and  an 
argument  which  needs  clarification. 

The  preceding  pages  substantiate  that  our  national  government 
and  the  states  have  historically  foisted  upon  America's  black  citizenry 
various  legal  disabilities.  It  must  also  be  recognized  that — despite  this 
fact— the  Swann  decision,  insofar  as  it  affirmatively  asserts  the  rule  of 
Green,  is  considerably  more  oppressive  than  even  Plessy  v.  Ferguson^* 
and  some  other  segregative  decisions.  Plessy  sanctioned  state  laws  which 
compelled  or  allowed  the  use  of  separate-but-equal  facilities.  Plessy 
itself  did  not  require  racial  separation.  The  case  which  embodied  the 
Plessy  rule  educatio.ial  institutions"  did  not  compel  racial  separation. 
Query:  Has  any  federal  law  or  any  federal  court  decision  ever  com- 
pelled that  throughout  the  nation  there  must  be  rarial  segregation?  No. 

It  is  not  being  maintained  here  that  Plessy  was  good  law.  To  the 
txttnt  that  it  permitted  the  existence  of  laws  which  forced  racial  separa- 
tion, the  Plessy  decision  was  repressive  to  individual  liberty.  It  is, 
indeed,  difficult  to  characterize  as  anything  but  repressive  any  judicial 
fiat  which  sanctions  laws  which  treat  of  human  associations  in  com- 
pulsory terms.  If  the  Swann-Green  rule  had  gone  only  so  far  as  to 


55.  Swann  Hearings  5415.  Professor  Bickers  proposals  tt  deal  with  the  problem 
are  reflated  m  the  National  Educational  Opportunities  Act,  wMch  he  helped  draft.  118 
CbNG.  Rec.  H1735-39  (daily  ed.  Mar.  2,  W2). 

56.  163  U.S.  537  (1896). 

57.  Berea  College  v.  Kei.tucky,  211  U.S.  45  (1908). 
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sanction  the  existence  of  state  laws  which  require  integration,  it  would 
appear  equally  as  repugnant  to  individual  liberty  as  was  Plessy,^*  How- 
ever, the  Swann-Green  rule  does  much  more  than  Jiat.  To  re-cmphasize, 
the  Supreme  Court  has  now  required  that  state  practices  must  effectuate 
actual  integration. 

Speaking  for  a  unanimous  Court  in  Swann,  Chief  Justice  Burger 
remarked  that, 

Our  objective  in  dealing  with  the  issues  presented  by  these 
cases  is  to  see  that  school  authorities  exclude  no  pupil  of  a  racial 
minority  from  any  school,  directly  or  indirectly,  on  account  of 
race." 

Remarks  such  as  this  have  served  to  confuse  the  lower  courts  and^  on 
occasion,  magnify  the  repressive  effects  of  Swann,^^  On  its  face,  the 
quoted  language  appears  to  reinstate  a  restrictive  version  of  the  command 
in  Alexander  v.  Holmes  County  Board  of  Education^^  that  "no  person 
is  to  be  effectively  excluded  from  any  school  because  of  race  or  color. 
However,  such  an  interpretation  cannot  be  squared  with  the  context  of 
Swamu  Whatever  the  Court's  "objective  in  dealing  with  the  issues" 
was,  it  most  assuredly  could  not  have  been  that  stated  above — otherwise 
there  exists  no  affirmative  duty  to  integrate.  And  the  entire  thrust  of  the 
Swann-Green  rule  is  precisely  that  duty.  Only  if  one  takes  "exclude  .  .  . 
indirectly"  to  mean  "any  practice  which  does  not  result  in  actual  integra- 
tion" does  the  quoted  statement  align  with  the  rest  of  Swann,  School 
officials  and  the  courts  should,  to  meet  their  constitutional  duties,  take 
care  in  reading  Swann  else  they  unwittingly  adopt  the  Sixth  Circuit's 
interpretation  of  the  Court's  alleged  objective. 

In  Goss  V.  Board  of  Education**  the  Court  of  Appeals  for  the  Sixth 
Circuit  expressed  the  view  that  Swann,  due  to  the  above  language,**  had 
made  it  "clear  that  the  constitutional  prohibition  against  assigning 

58.  Such  a  ruling  actually  would  be  more  repressive  than  Flessy  since  it  would 
allow  states  to  require  affirmative  remedial  action  in  the  area  of  human  associations  and 
would,  hence,  run  counter  to  the  negative  language  of  the  fourteenth  amendment  See 
Meador,  The  Constitution  and  the  Assignment  of  Pupils  to  Public  Schools,  45  Va.  L. 
Rev.  517,  524  (1959).  See  generally  McAuliffe,  School  Desegregation:  The  Problem  of 
Compettsatory  Discrifuination,  57  Va.  L.  Rev.  65  (1971);  Swann  Hearings  5434-37 
(remarks  of  Senator  Ervin). 

59.  402  U.S.  1,  23  (1971)  (emphasis  added). 

60.  See  C6ok,  School  Desegregation:  To  Brown  and  Back  Again^The  Great 
Circle,  12  Baylor  L.  Rev.  398,  401-13  (1971). 

61.  396  U.S.  19  (1969). 

62.  Id.  at  20;  Northcross  v.  Board  of  Educ,  397  U.S.  232,  237  (1970)  (Burger, 
CJ.,  concurring). 

63.  444  F.2d  632  (6th  Cir.  1971). 

64.  See  note  59  supra  and  accompanying  quote  in  text. 
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students  or  teachers  on  account  of  race  is  applicable  only  to  minority 
groups."*'  The  court  in  Goss  further  suggested  that  "some  disparate 
treatment  in  favor  of  racial  minorities  must  be  tolerated  until  the 
Vestiges'  of  de  jure  segregation  have  been  eliminated. The  United 
States  Supreme  Court  did  not  specifically  express  ihe  view  adopted  in 
Goss,  and  the  Court  may  not  have  intended  to  precipitate  such  notions; 
however,  the  clear— thouglTimplicit— thrust  of  the  Swann-Green  rule  is 
to  support  compensatory  discrimination  in  favor minorities.*^ 

Compensatory  discrimination,  seen  by  some  as  the  requisite  first 
step  in  shaping  a  remedy  for  past  racism,**  received  support  from  the 
federal  government*'  and  benign  tolerance  from  the  courts^®  even  bt.'are 
the  Swann  decision.  Although  compensatory  discrimination  does  not 
always  impose  an  affirmative  obligation,  the  practice,  when  d^ne  solely 
on  a  racial  basis,  smacks  of  reparations  nevertheless;  and  it  often  operates 
— especially  in  combination  with  the  Swann-Green  rule— to  foist  upon 
the  public  the  notion  that  equality  of  condition,  as  opposed  to  equality  of 
opportunity,  is  a  constitutional  right  and  that  it  can  be  achieved  by 
judicial  fiat 

The  No-Testing  Cases 

Griggs  v.  Duke  Power  Co?^  invalidated  the  use  of  an  ability  test 
which,  though  neutral  on  its  face  and  used  in  good  faith  by  an  employer, 
operated  to  disqualify  from  employment  an  excessively  large  number  of 
blacks.  The  test  was  rejected  for  that  reason  and  because  the  Court  felt 
the  intelligence  test  was  not  reasonably  related  to  the  skills  of  the  job. 
Taken  together,  Griggs  and  Swann  have  developed  a  relatively  new 

65.  444  F.2d  at  637  (original  emphasis). 

66.  Mat 638. 

67.  See,  e.g.,  Bradley  v.  Milliken,  Civil  Action  No.  35257  (E.D.  Mich.,  Sept.  27 
1971),  where  Judge  Roth  rejected  plaintiffs  claim  that  the  Detroit  school  system 
engaged  in  discriminatory  practices  with  respect  to  the  hiring  and  assigning  of  teachers; 
the  court,  nevertheless,  refused  to  condemn— or  even  comment  upon— the  fact  that  in  1970 
alone  the  school  board  held  open  240  teaching  positions,  rejecting  white  applicants  so 
that  qualified  blacks  could  be  found  and  accepted 

68.  See,  e.g.,  Askin,  The  Case  for  Compensatory  Treatment,  24  Rutgers  L.  Re^. 
65  (1969). 

69.  Mat  66. 

70.  See,  e,g..  Contractors'  Ass*Si  v.  Secretary  of  Labor,  311  F.  Supp.  1002  (ED. 
Pa.  1970),  fl//U  442  F.2d  159  (3d  Cir.  1971) ;  Quarles  v.  Philip  Morris,  279  F.  Supp.  505 

Ca.awell  v.  Arizona  Bd.  of  Regents,  106  Ariz.  430,  477  P.2d 

71.  401  U.S.  424  (1971),  ret/g  420  F.2d  1225  (4th  Cir.  1970).  For  excellent  dis- 
cussions  of  problems  embodied  in  this  case  see  Fiss,  A  Theory  of  Fair  Employment  Laws, 
38  U.  Chi.  L.  Rev.  235,  290-310  (1971) ;  Developments  in  the  Law—Employment  Dis- 
crxfmnatxon  and  Title  VU  of  the  Civil  Rights  Act  of  1964,  84  Harv.  L  Rev.  1109,  1137 
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line**  of  cases  and  decrees.  The  two  cases  of  this  type  most  patently 
deliterious  to  indivridual  liberty  are  probably  Baker  v,  Columbus  Munici- 
pal Separate  School  Districf^  and  Moses  v,  Washington  Parish  School 
Board.'' 

In  Baker  it  was  established  beyond  question  that  Columbus  school 
authorities  used  the  National  Teacher  Examination  scores  on  a  racially 
inconsistent  basis  to  avoid  hiring  black  teachers,"  The  court,  however, 
went  far  beyond  condemning  this  practice,.  The  court  found  that  the 
sCiiool  system's  1000  NTE  cutoff  score  for  hiring  could  be  met  by  90% 
of  the  white  graduates  of  Mississippi  colleges  but  could  not  be  met  by 
89%  of  the  black  graduates  of  Mississippi  colleges.  Attempting  to  meet 
the  Griggs  test,**  the  court  found  that  the  1000  NTE  score  was  not 
reasonably  related  to  measuring  job  capability;  and,  combining  this  with 
the  fact  that  few  black  teachers  attained  the  requisite  score,  the  Baker 
court  declared  that,  as  a  matter  of  law,  the  NTE  is  racially  discrimina- 
tory.. The  internecine  effect  of  the  Baker  decision  can  best  be  seen  in 
light  of  Moses. 

From  1953  to  August  of  1971,  the  Franklin  Elementary  School 
of  Washington  Parish  used  the  Primary  Mental  Ability  Test  and  the 
Ginn  Reading  Readiness  Test  to  produce  homogeneous  ability  groups 
in  its  student  body."  Although  the  school  was  not  integrated  until 
^ate  1969,"  Judge  Heebe  opined  that  the  tests  were  used  to  segregate  the 
students  and  proceded  to  devote  his  efforts  to  chastising  the  school 
officials  for  their  educational  policy.  The  student  body  of  Franklin 
Elementary  was  69%  black  and  31%  white,  but  the  ability  tests  tended  to 
segregate  the  white  pupils  into  the  higher  tracks."  The  Moses  court, 
accordingly,  found  that  the  use  of  ability  groupings  violated  the  equal 
protection  cUuse."* 

72.  Judge  Skelly  Wright  condemned  ability  grouping  in  schools  as  early  as  1967. 
Hobson  V.  Hansen,  269  F.  Supp.  401  (D.D.C.  1967). 

73.  329  F.  Supp.  706  (N.D.  Miss.  1971). 

74.  330  F.  Supp.  1340  (E.D.  La.  1971). 

75.  329  F.  Supp.  at  71M4,  716. 

76.  Id.  at  717.  See  401  U.S.  at  431. 

[Ajbsence  of  discriminatory  intent  docs  not  redeem  employment  procedures 
or  testing  mechanisms  that  operate  as  "built-in  headwinds"  for  minority 
groups  and  are  unrelated  to  measuring  job  capability. 
See  also  Penn  v.  Stumpf,  308  F.  Supp.  1283  (N.D.  Cal.  1970) ;  Arrington  v.  Massachu- 
setts BayTransp.  Authority,  306  F.  Supp.  13SS  (D.  Mass.  1969). 

77.  Moses  v.  Washington  Parish  School  Bd.,  330  F.  Supp.  1340,  1341-44  (E.D.  La. 
1971). 

78.  Franklin  Elementary  had  been  an  all-white  school.  Id.  at  1341. 

79.  Mat  1343. 

80.  [T]o  assign  black  students  on  the  basis  of  the  presently  used  testing 
violates  their  Fourteenth  Amendment  rights  to  be  treatfd  equally  with  white 
students.  Homogeneous  grouping  is  educationally  deterimental  to  itudents  at- 
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The  Moses  decision  is  only  illustrative  of  a  recent  trend,**  These 
decisions  are  predicated  on  the  crucial  assumption  that  ability  groui>- 
ings  are  socioeducationally  deltrimental  to  those  students  with 
demonstrably  less  ability  than  some  other  students.  And  to  circum- 
vent the  supposed  detrimental  affects,  at  least  for  blacks,  the  federal 
courts  have  decided  that  ability  groupings  are  violative  of  the  fourtcentli 
amendment's  equal  protection  clause  and  are,  hence,  impermissible.  The 
assumption  and  remedy  are  at  least  convenient.  If  it  could  be  proved  that 
ability  groupings  provide  the  best  educational  opportunity  for  students 
of  low  ability,  courts  would  be  faced  with  the  dilemma  of  chosing  whether 
they  prefer  integrated  classes  or  equal  educational  opportunity.  The 
recent  trend  of  "civil  rights"  law  may,  in  view  of  the  thrust  of  Griggs 
combined  with  the  Swann-Green  rule,  compel  a  judicial  preference  for 
integrated  classes  in  such  a  case.  But  have  concepts  of  equal  protection 
ever  envisaged  the  development  of  affirmative  obligations  which  would 
make  such  a  choice  necessary? 

Conclusion 

In  1971  a  few  historic  advances**  in  the  law  were  made,  the 
benefits  of  which  will  flow  most  directly  to  minority  groups  and,  thits, 
generally  to  all  Americans,  Swann  v.  Charlotte-Mecklenburg  Board  of 
Education,**  however,  should  not  be  viewed  as  an  advance  for  civil 
rights.  Primarily  because  it  attempts  to  carve  an  affirmative  duty  out 
of  the  proscriptive  language  of  the  fourteenth  amendment,  the  Swann 
decision  necessarily  raises  some  very  serious  questions  about  the  limits 
to  which  the  national  judiciary  can  be  held  once  a  socially  desirable  goal 
is  identified. 

The  fourteenth  amendment  did  not  acquire  itz  negative  language  by 
quirk.  The  Constitution's  references  to  equality  were  never  meant  to 

signed  to  the  lower  sections  and  blacks  comprise  a  disproportionate  number 
of  the  students  in  the  lower  sections,  .This  is  espcciall-  true  where  ,  ,  ,  black 
students  who  until  recently  were  educated  in  admittedly  inferior  schools  are  now 
competing  with  white  students  educated  in  superior  schools  for  positions 
in  the  top  sections. 

Id,  at  1345,  In  view  of  Swann  one  is  tempted  to  query  why  the  court  did  not  require 
the  affirmative  act  of  integrating  the  ability  levels  by  fiat  rather  than  merely  prohiWt 
ability  grouping, 

81,  See,  e,g,,  Lemon  v.  Bossier  Parish  School  Bd„  444  F2d  1400  (Sth  Cir,  1^1), 

82,  E,g,t  Griffin  v,  Breckenridge,  403  U,S,  88  (1971) ;  Boddie  v,  Coonecticut,  401 
U,S.  371  (1971)  J  Serrano  v.  Priest,  5  Cal,  3d  584,  487  P,2d  1241.  96  Cai,  Rptr,  601 
(1971),  Bui  see  Palmer  v,  Thompson,  403  U,S,  217  (197n ;  Whitcomb  v,  Chavis,  403 
U,S,  124  (1971) ;  James  v,  Valtierrt;  402  U,S,  137  (1971) ;  Wyman  v.  Tames,  400  U,S, 
309  (1971). 

83,  402U,S,1  (1971), 
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affirmatively  command  equality  of  condition,  but  were,  rather,  meant  to 
assert  that  men  are  equal  in  ultimate  worth.'^  The  axiom  of  equality 
is  simply  that  every  American  must  be  afforded  equal  rights  and  equal 
ORXXTtimity.*'^  One  of  our  nation's  greatest  civil  libertarians,  Justice 
William  O.  Douglas,  has  made  this  argument : 

Equal  protection  under  the  law  is  the  most  important  single 
principle  that  any  nation  can  take  as  its  ideal.** 

And  he  continued: 

All  men  of  course  are  not  equal  in  talents  or  abilities.  But 
once  all  men  are  treated  equally  by  government  and  afforded 
equal  opportunities  for  preferment  and  advancement,  society 
undergoes  a  transformation.  A  new  aristocracy  emerges — not 
an  aristocracy  of  family,  wealth,  race  or  religion,  but  an  aw- 
tocracy  of  tcUentV 

If  the  United  States  Supreme  Court  is  going  to  adhere  to  the 
Swann-Green  rule,  the  Indianaprfis  desegiegation  decision"  provides 
a  powerful  and  realistic  guide  for  other  jurisdictions.**  The  decision  is 
atypical  in  two  important  respects:  (1)  The  spectre  of  "white-flight" 
was  given  careful  consideration  in  the  formulation  of  the  remedy  ,•**  and 
(2)  because  of  that,  the  remedy  aimed  to  join  school  di*  .ricts  beyond 
Indianapolis  and  even  beyond  Marion  County.*^  If  Swann  is  to  stand, 
it  seems  that  Judge  Dillin's  approach  would  reduce  the  probability  of 
immediate  re-segregation. 

The  affirmative  command  of  the  SwanthGreen  rule  has  serious 
import  for  other  areas  of  desegration  law  besides  education.  Since  nearly 


84.  H.A.  M'YEHS,  Are  Men  Equal?— An  Inquxry  into  the  Meaning  of 
American  Democracy  161  (Great  Seal  ed  1955). 

85.  /(i.  at  136. 

86.  W.  HoucLAS,  The  Anatomy  of  Liberty:.  The  Rights  of  Man  Without 
Force  51  (Pocket  Cardinal  ed.  1964). 

87.  Id,  (original  emphasis). 

88.  United  States  v.  Board  of  School  CommVs,  332  F.  Supp.  655  (S.D.  Ind  1971). 

89.  See  Bradley  v.  School  Board,  Civ.  No.  3353  (E.D.  Va.,  Jan.  5,  1972). 

90.  United  States  v.  Board  of  School  Comm'rs,  332  F.  Suw>.  655,  676-79  (SD.  Ind. 
1971).  That  Judge  Dillion  considered  the  '^pping  point"  was  prescient  and  uniistial 
Swann  v.  Charlotte-Mecklenburg  Bd  of  Educ,  402  U^.  1,  31-32  (1971), 
appeared  to  counsel  against  this.  And  many  courts  have  expressly  rejected  con- 
sideration of  this  prcriblem  in  view  of  Monroe  v.  Board  of  Ccmn*r$,  391  U.S.  450,  451> 
(1968).  See  A.  Bickbl,  The  Supreme  Court  and  the  Idea  op  PkocRBSs  136-37  (1970).^ 
CI  United  States  v.  So>tland  Neck  City  Bd  of  Educ,  442  F^  575,  581-83  (4th  Gr. 
1971). 

91.  332  F.  Supp.  at  679-80.  Professor  Fiss  suggested  that  ^'there's  an  understandable 
legitimate  basis  fbr  having  school  districts  conform  to  the  mmiidpal  boundaries"  and 
thought  that  multidistrict  orders  were  *Very,  very  far  down  the  road,"  Sw<mn  Hearings 
5432. 
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every  desegregation  case  has  recited  the  causal  relation  of  segregated 
housing  to  segregated  schools,  one  wonders  why  the  federal  govern- 
ment has  not  taken  stronger  action  in  this  area.  If  the  causal  relation  is 
real,  which  it  likely  is,  short  of  imposing  a  Swann-Green  based  affirma- 
tive duty  by  telling  people  where  they  must  live,  the  courts  could  take 
this  powerful  step:  Wherever  the  state  or  national  govenment  financisilly 
underwrites,  or  supports  any  bank  which  underwrites,  loans  for  hous- 
ing for  a  person  in  any  area  in  which  predominantly  one  race  resides, 
the  courts  could  find  de  jure  segregation.  Rather  than  require  people 
to  move,  the  courts  could  prohibit  any  governmental  unit  or  any  govem- 
mentalJy-supported  agency  or  organization  from  loaning  funds  to  those 
persons  who  seek  to  purchase  homes  in  areas  where  members  of  their 
race  predominate. 

Hopefully,  the  national  judiciary  will  do  none  of  this  and  will, 
rather,  overrule  Swann?^  The  most  compelling  ground  for  doing  so  is 
the  United  States  Constitution.  The  national  judiciary  has,  in  the  past, 
had  the  perspicacity  to  recognize  that  affirmative  duties  do  not  naturally 
flow  from  the  fourteenth  amendment.®'  Although  Griggs  and  the  other 


92.  Rather  than  wait  for  the  Supreme  Court  to  overrule  itself,  Congress  has  r.t* 
tempted  to  develop  some  remedies  to  Swann^  Several  Senators  have  attempted  to  amend 
the  Civil  Rights  Act  of  1964  to  sanction  freedom-of-choice.  117  CdNc.  Rec.  S17658 
(daily  ed  Nov.  5,  1971).  Senator  Talmadge  introduced  S.J.  Res.  165,  92d  Cong.,  1st 
Sess.  (1971),  proposing  a  constitutional  amendment  to  prohibit,  busing.  See  117  C^ng. 
Rec  S1609S  (daily  ed.  Oct.  8,  1971).  See  also  118  Cong.  Rec.  E2089-90  (daily  ed.  Mar. 
7,  1972)  and  118  Cong.  Rec.  E2191-92  (daily  ed.  Mar.  8,  1972)  which  reprint  some 
testimony  from  hearings  on  a  House-proposed  amendment.  The  views  of  several  notable 
constitutional  law  scholars  toward  an  anti-busing  amendment  are  gathered  at  118  Cong. 
Rec.  E1301-0S  (daily  ed.  Feb.  18, 1972). 

During  the  evening  and  night  of  November  4-5,  19/1,  the  House  of  Representa- 
tives passed  the  Emergency  School  Aid  Act  of  1971  by  a  vote  of  332  to  38.  The  bill  (S. 
659— H.R.  7248)  contained  a  provision  designed  to  postpone  any  district  court  order 
which  would  force  busing  to  achieve  racial  balance  until  the  Supreme  Court  had 
time  to  act  on  an  appeal.  The  bill  also  contained  a  section  supporting  the  concept  of 
"neighborhood  schools."  See  117  Cong.  Rec.  H10352-434  &  D1124-25  (daily  ed.  Nov.  4, 
1971).  The  Senate  debates  were  longer  and  equal  in  intensity.  See,  e,g,,  118  CoNa  Rec 
S2074-79  (daily  ed.  Feb.  18,  1972)  (remarks  of  Serator  Mondale) ;  118  Cong.  Rec. 
S2308-10,  S2373-74  (daily  ed.  Feb.  22, 1972)  (remarks  of  Senators  Spong  and  Ribwoff) ; 
118  Cong.  Rec.  S2434-52  (daily  ed.  Feb.  23,  1972)  (colloquoy  among  several  Senators). 
The  Senate  first  took  an  anti-busing  stance,  but  quickly  changed  that  position.  See  118 
Cong.  Rec.  S2636  et  seq.  (daily  cd  Feb.  25,  1972) ;  118  Cong.  Rec  S28S6-912,  S291S-16 
(daily  cd  Feb.  29, 1972) ;  118  Cong.  Rec.  83010-35  (dsdiy  ed.  Mar.  1, 1972). 

The  Senate's  successful  efforts  to  keep  strong  anti-busing  amendments  out  of  its 
version  of  educatbn  bills  did  not,  however,  end  the  oMitroversey.  On  March  8»  1972;  the 
House  agreed,  by  a  vote  of  272  to  139,  to  bind  its  conferees  on  the  education  bills  to 
the  strict  atiti-busing  measures  the  House  had  adopted  in  November  of  1971.  118  Conq. 
Rec.  H1838-60  (daily  ed  Mar.  8, 1972). 

93.  See,  e.g.,  Ussdl  v.  Texas,  339  U.S.  282,  286  (1950) ;  Akins  v.  Texas,  325 
U.S.  398,  403  (1945).  See  generally  McAulifr<^  School  Desegregation:  The  Problem 
of  Compensatory  Discrimination,  57  Va.  L,  Rot.  65  (1971). 
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no-testing  decisions  do  not,  by  themselves,  impose  affirmative  duties 
in  the  field  of  human  nssociations — and,  hence,  are  less  reprehensible 
than  Szvann — the  decisions  elicit  the  reminder  that  the  law  does  not 
require  equal  treatment  where  differences  in  fact  exist.'* 

Not  only  will  the  existing  status  of  desegregation  law  continue  to 
produce  glaringly  disharmonious  results'"  until  Swann  is  rejected;  but, 
much  more  importantly  in  the  long  run,  America  can  no  longer  accept 
Roscoe  Pound's  simple  but  demonstrably  correct  pronouncement  that. 

The  guarantees  of  liberty  in  American  constitutions  are  not  and 
are  not  thought  of  as  exhortations  as  to  how  government  should 
be  carried  on  or  its  agencies  will  operate.  They  are  precepts  of 
the  h\v  of  the  land  backed  by  the  power  of  the  courts  of  la\y  to 
refuse  to  give  effect  to  legislative  or  executive  acts  in  deroga- 
tion thereof. 

It  is  not  at  all  surprising  that  the  national  judiciary  has  found  it 
necessary  to  ignore  the  prescriptive  language  of  the  fourteenth  amend- 
ment in  order  to  impose  an  affirmative  duty  in  the  broad  area  of  human 
associations.  The  courts  could  not  have  in  any  other  way  mustered  a 
constitutionally  envisaged  compulsion  to  achieve  the  identified  socio- 
educational  goal  of  equality  of  condition 


94.  Detmis  v.  United  States,  ^9  U.S.  162,  185  (1950) ;  Tigner  v.  Texas,  310  U.S. 
141,  147  (1940) ;  Tussman  &  tenBroek,  The  Equal  Protection  of  the  Laws,  37  Calif.  L. 
Riv.  341,  344  (1949). 

95.  Compare  Bivins  v.  Bibb  County  Bd  of  Edtic,  331  F.  Supp.  9  (M.D.  Ga.  1971) 
(where  the  court  effectively  side-stepped  or  misread  Swann)  t  with  Cisneros  v.  (jorpus 
Christs  Independent  School  Dist,  330  F.  Supp.  1377  (S.D.  Tex  1971)  (where  the 
oourt  went  so  far  as  to  identify  the  number,  race,  housing  units,  and  schools  of  those 
to  be  oompulsorily  mixed)  and  Mims  v.  Duval  County  School  Bd,  32y  F.  Supp.  123 
(M.D.  Fla.  1971).  A  simple,  though  presumably  effective,  plan  was  approved  in  Davis  v. 
Board  of  Educ,  449  F.2d  500  (8th  Cir.  1971).  See  President  Nixon^s  r«narks  on  the 
^moze  of  differing  and  sometimes  inconsistent  orders"  at  118  Cong.  Reg.  S4164  (daily  ed 
Mar.  17, 1972). 

96.  R.  Pound,  The  Development  of  Constitutional  GuAtANTiis  or  Lxbiity 
at  v  (1957). 

97.  Although  there  have  been  several  attempts  to  explain  the  supposed  necessity 
and  justifiability  of  result-oriented  decision-making,  most  such  attempts  appear  to  be 
rather  specious;  and  none  give  satisfactory  answers  to  some  very  difficult  yet  basic 
questions:  Why  is  it  necessary,  and  how  is  it  justifiable,  to  frame  a  remedy  in  racial 
terms  when  damage  can  be  ascertained  in  socio-educational  and  economic  terms?  Are 
there  no  disadvantaged  whites  who  would  be  denied  remedial  action?  Are  there  limits 
beyond  which  the  courts  cannot  go  in  imposing  affirmative  duties  in  the  area  of  human 
associations?  If  so,  what  are  those  limits?  If  there  can  be  a  racial  b;isis  for  im- 
posing affirmative  duties,  can  the  Constitution  be  read  to  impose  affirmative 
duties  on  the  basis  of  creed  or  sex  if  damage  has  been  imposed  primarily  on  the  basis  of 
these  classifications?  If  not,  why?  Such  questions  may  seem  rhetorical  at  this  time;  hat, 
if  Swann  and  other  recent  cases  have  in  fact  created  affirmative  duties,  the  nation's 
ecvrU  will  some  day  be  forced  to  grati)le  with  such  monstrous  problems  as  arc  in^lldt 
in  the  above  questions.  See  generally  Askiii.  The  Case  for  Compensatory  Treatment, 
2A  (Aureus  L.  Rev.  65  (1969) ;  O'Neil,  Preferential  Admissions:  Equalising  the  Access 
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In  Athens,  located  on  the  western  side  of  the  Acropolis,  is  Areo- 
pagus—the hill  of  Ares.  The  judges  of  Areopagus  once  commanded 
that  the  botJcs  of  Protagoras  of  Abdera  be  burned.  And,  before  that,  it 
was  at  Areopagus  where  Draco's  council  is  said  to  have  met,  apportioning 
justice  at  its  pleasure.  Never  has  America's  history  seen  such  practices. 
And  to  the  extent  this  nation  is  dedicated  to  a  democratic  ideal,  the 
courts  must  retreat  from  any  restriction  on  individual  liberty  in  the  field 
of  human  associations.  The  longer  our  highest  Court  adheres  to  the 
impetuous  justice  of  the  Swann-Green  rule,  the  less  that  Court  can  be 
said  to  support  freedom  for  all  Americans. 

Nile  Stanton 

ofMmority  Groups  to  Higher  EducaHon,  80  Yale  LJ.  699,  713-16  &  nn.S5-71  (1971) ; 
Wnght,  The  RoU  of  the  Supreme  Court  in  a  Democratic  Society— Judicial  Activism  or 
Restraint  f,  54  OmNELL  LQ.  1  (1968),  none  o£  which  examine  the  implications  for  in- 
dividaal  hT)crty.  C/.  Frcmid.  Civil  Rights  and  the  Limits  of  Law,  14  Butfjoo  L.  Rev. 
199  (1964)  ;  Kaplan,  Equal  Justice  in  an  Unequal  World  \  Equality  for  the  Negro-^ 
the  Problem  of  Special  Treatment,  61  Nw.  U.  L.  Rev.  363  (1966). 
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UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  SIXTH  CIRCUIT 


Robert  W.  Kelley,  et  al., 
Henry  C.  Maxwell,  Jr.,  et  al., 

Plaintiffs-AppelheSy 

V. 

Metropolitan  Ck)UNTY  Board  of 
Education  of  Nashville  and  Dav- 
idson Coxmr,  Tennessee,  C.  R. 
DoRRiER,  Chairman,  et  al.. 

Defendants- Appellants, 


Appeal  from  the 
United  States  EHstrict 
Court  for  the  Middle 
District  of  Tennessee, 
Nashville  Division. 


Decided  and  Filed  May  30,  1972. 


Before:  Edwards,  Celebrezze  and  McCree,  Circuit  Judges 

Edwards,  Circuit  Judge.  In  this  case  we  do  not  write  on  a 
clean  slate.  What  follows  describes  an  incredibly  lengthy  rec- 
ord and  settled  law  pertaining  to  segregated  schools.  We 
start  with  this  latter,  as  recited  in  the  Unit'^d  States  Consti- 
tution and  in  th  ee  historic,  unanimous  decisions  ot  tiic  ^Tnited 
States  Supreme  Court  —  the  last  dated  1971. 

"[N]or  shall  any  State  .  .  .  deny  to  any  person  within 
its  jur>di:tion  the  equal  protection  of  the  laws."  U.S. 
Const,  a^nend.  XIV,  §  1. 

We  conclude  that  in  the  field  of  public  education  the 
doctrine  of  "separate  but  equaF  has  no  place.  Sepa- 
rate educational  facilities  are  inherently  unequal.  There- 
fore, we  hold  that  the  plaintiffs  and  others  similarly  situ- 
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ated  for  whom  the  actions  have  been  brought  are,  by 
reason  of  the  segregation  complained  of,  deprived  of  the 
equal  protection  of  the  laws  guaranteed  by  the  Fourteenth 
Amendment  Brown  v.  Board  of  Education,  347  U.S.  483, 
495  (1954). 

[A]  plan  that  at  this  late  date  fails  to  provide  meaning- 
ful assurance  of  prompt  and  effective  disestablishment 
of  a  dual  system  is  also  intolerable.  **The  time  for  mere 
'deliberate  speed*  has  run  out,"  Griffin  v.  County  School 
Board,  377  U.  S.  218,  234;  "the  context  in  which  we 
must  interpret  and  apply  this  language  [of  Broum  II] 
to  plans  for  desegregation  has  been  significantly  altered." 
Goss  V.  Board  of  Education,  373  U.  S.  683,  689.  See 
Calhoun  v.  Latimer,  377  U.  S.  263.  The  burden  on  a 
school  board  today  is  to  Cv^me  forward  with  a  plan  that 
promises  realistically  to  work,  and  promises  realistically 
to  work  now.  Green  v.  County  School  Board  of  Kent 
County,  391  U.S.  430,  438-39  (1968). 

All  things  being  equal,  with  no  history  of  discrimina- 
tion, it  might  well  be  desirable  to  assign  pupils  to  schools 
nearest  their  homes.  But  all  things  are  not  equal  in 
a  system  that  has  been  deliberately  constructed  and  main- 
tained to  enforce  racial  segregation.  The  remedy  for 
such  segregation  may  be  administratively  awkward,  in- 
convenient, and  even  bizarre  in  some  situations  and  may 
impose  burdens  on  some;  but  all  awkwardness  and  incon- 
venience cannot  be  avoided  in  the  interim  period  when 
remedial  adjustments  are  being  made  to  eliminate  the 
dual  school  systems.  Swann  v.  Charlotte-Mecklenburg 
Board  of  Education,  402  U.S.  1,  28  (1971)- 

After  17  years  of  continuous  litigation  the  Metropolitan 
County  Board  of  Education  of  Nashville  and  Davidson  Coun- 
ty, Tennessee,  appeals  from  a  final  order  of  the  United  States 
District  Court  for  the  Middle  District  of  Tennessee  requiring 
the  School  Board  to  take  the  necessary  steps  to  end  the  racially 
separated  school  systems  which  it  had  previously  been  found 
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to  hi:  operating.  This  order  was  a  direct  result  of  an  order 
of  this  court  approving  the  District  Courts  findings  of  viola- 
tions of  equal  protection  and  vacating  a  stay  of  proceedings. 
In  it  we  had  noted: 


[T]he  instant  case  is  growing  hoary  with  age.  It  is 
actually  a  consolidation  of  two  cases.  The  first  case, 
Kelley  v.  Board  of  Education  of  the  City  of  Nashville, 
Civ.  A.  No.  2094,  was  filed  in  September  of  1955;  and 
the  second  case.  Maxwell  v.  County  Board  of  Education 
of  Davidson  County,  Civ.  A.  No.  2956,  was  filed  in  Sep- 
tember of  1960.  A  whole  generation  of  school  children 
has  gone  through  the  complete  school  system  of  Metro- 
politan Nashville  in  the  intervening  years  under  circum- 
stances now  determined  to  have  been  violative  of  their 
constitutional  rights.  A  second  generation  of  school  chil- 
dren is  now  attending  school  under  similar  circumstances 
-  and  the  remedy  is  not  in  sight.  Kelky  v.  Metropolitan 
Board  of  Education  of  Nashville,  Tennessee,  436  F.2d 
856,  858  (6th  Cir.  1970). 

The  order  of  the  District  Judge  is  the  first  comprehensive 
and  potentially  eflFective  desegregation  order  ever  entered  in 
this  litigation.  The  District  Judge  tells  us  that  now  the 
remedy  is  at  least  in  sight. 


THE  APPELLATE  ISSUES 

On  appeal  defendants  contend  1)  that  the  District  Court 
had  no  jurisdiction  to  hear  and  determine  this  case  because 
of  failure  to  comply  with  Rule  23  of  the  Federal  Rules  of 
Civil  Procedure  and  because  of  changes  in  the  status  of  the 
original  party  plaintiffs  since  the  commencement  of  these  suits; 
2)  that  the  District  Courts  order  is  invalid  because  it  re- 
quires integration  of  schools  according  to  a  fixed  racial  ratio, 
in  violation  of  the  rules  set  out  in  Swann  v.  Charhtte-Mecklen- 
burg  Board  of  Education,  supra  at  23,  24;  and  3)  that  the 
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plan  ordered  into  effect  should  be  reconsidered  because  of 
what  the  defendant  School  Board  claims  to  be  adverse  effects 
on  the  health  and  safety  of  school  children  involved. 

Plaintiffs  as  cross-appellants  claim  1)  that  the  District  Court 
erred  in  adopting  the  Department  of  Health,  Education  and 
Welfare  plan  when  the  plan  proposed  by  plaintiffs  would  have 
achieved  a  greater  degree  of  integration;  and  2)  that  the 
HEW  plan  should  have  been  rejected  because  it  places  the 
burden  of  desegregation  disproportionately  upon  Negro  chil- 
dren. 


HISTORY  OF  THE  NASHVILLE-DAVIDSON 
COUNTY  CASE 

The  history  of  school  desegregation  from  Brown  v.  Board 
of  Education,  supra,  to  date  can  be  traced  in  this  case  in  the 
proceedings  in  the  District  Court,  in  this  Court,  and  in  the 
Umted  States  Supreme  Court:  KeUey  v.  Board  of  Education 
of  City  of  NashvOle,  139  F.Supp.  578  (M.D.  Tena  1956) 
(Dissolution  of  three-judge  court);  Kelly  v.  Board  of  Educa- 
tion  of  City  of  Nashville,  159  F.Supp.  272  (M.D.  Tenn.  1958) 
(Disapproval  of  integration  plan  and  grant  to  Board  of  ad- 
ditional time  to  file  a  new  plan);  Kelley  v.  Board  of  Educa- 
twn  of  City  of  Nashville,  8  R.R.L.R.  651  (M.D.  Temi.  1958) 
(Approval  of  12-year  plan);  KelJey  v.  Board  of  Education  of 
C^ty  of  Nashville  270  F.2d  209  (6th  Cir.  1959)  (Upholding 
Distnc  Court  order);  Kelley  v.  Board  of  Education  ^City  ^ 
Nashvil^  m  U.S.  924,  80  S.Ct.  293,  4  L.Ed.2d  .240  (1^9) 
(Denial  of  certiorari);  Maxwett  v.  County  Board  of  Education 
of  Davidson  County,  203  FSupp.  768  (M.D.  Tenn.  I960). 
Maxwell  v.  County  Board  of  Education  of  Davidson  Countu 
301  F.2d  828  (  6th  Cir..  1962),  reversed  in  part  and  renSi 

!frf  ;?   ^fS'      b^^'^  632  (1963);  Kelley  v.  Board 
of  Education  of  Nashville  and  Davidson  County,  293  F.Supp 
485  (M.D.  Tenn.  1968)  (Further  proceedings  ^  a  con^S 
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tion  of  Maxwell,  supra,  and  Kelly,  supra);  Kelley  v.  Metropolis 
tan  County  Board  of  Education,  317  F.Supp.  980  (M.D.  Tenn. 
1970);  Kelley  v.  Metropolitan  Board  of  Education  of  Nash- 
ville, Tennessee,  436  F.2d  856  (  6th  Cir.  1970)  (Memorandum 
opinion  ( filed  June  28, 1971 ) ;  Judgment  ( filed  July  15, 1971 ) ) . 

This  case  began  in  1955  on  the  heels  of  the  United  States 
Supreme  Court's  decision  in  Broum  v.  Board  of  Education, 
supra,  holding  that  'separate  educational  facilities  are  inher- 
ently unequal,''  supra  at  495.  Plaintiffs  in  a  class  action  sought 
invalidation  of  the  Tennessee  school  laws,  T.G.A.  §  49-3701, 
et  seq.,  which  in  specific  terms  required  segregation. of  school 
pupils  by  race.  (See  Appendix  A)  In  1956  a  three-judge  fed- 
eral court  which  had  been  convened  to  pass  on  the  constitution- 
ality of  the  state  statute  was  dissolved  when  the  defendant 
Board  of  Education  conceded  the  unconstitutionality  of  the 
state  statute  by  which  it  had  previously  been  governed.  Kelley 
V.  Board  of  Education  of  City  of  Nashville,  139  F.Supp.  578 
(M.D.  Tenn.  1956).  The  case  was  then  remanded  to  the 
United  States  District  Court  for  the  Middle  District  of  Tennes- 
see. The  District  Judge  determined  that  the  case  was  an  ap- 
propriate class  action  under  Rule  23  of  the  Federal  Rules  of 
Civil  Procedure  (Record,  Min.  Book  19  at  683).  He  ordered 
the  defendant  School  Board  to  prepare  and  present  a  plan  for 
desegregation  of  the  Nashville  schools* 

Before  judgment  was  entered,  the  State  of  Tennessee  in 
January  1957  adopted  a  Parental  Preference  Law,  TCA  §  49- 
3704,  Pub.  Acts  1957,  cc  9-13,  2  Race  Rel.  L.  Rep.  215 
(1957).  (See  Appendix  A)  This  statute  provided  for  sepa- 
rate white,  black,  and  mixed  schools,  with  attendance  to 
be  determined  by  parental  preference.  The  District  Court 
in  September  of  1957  held  this  statute  to  be  imconstitutional 
on  its  face.  2  Race  Rel.  L.  Rep.  970  (1957). 

The  defendant  School  Board  thereupon  (and  nonetheless) 
presented  a  parental  preference  plan  for  white,  black,  and 
mixed  schools  substantially  the  same  as  that  called  for  by 
the  unconstitutional  state  law. 
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In  February  of  1958  the  District  Court  held  the  School 
Board  plan  to  be  unconstitutional. 

Later  in  the  same  year  a  grade-a-year  desegregation  plan 
was  submitted  by  defendant  School  Boa.d,  approved  by 
the  District  Court  and  the  Court  of  Appeals,  with  certiorari 
denied  by  the  United  States  Supreme  Court. 

In  1960  a  suit  was  filed  to  desegregate  the  Davidson  Coun- 
ty schools.  Maxwell  v.  County  Board  of  Education  of  Davidson 
Countyy  supra.  It  was  brought  on  behalf  of  Negro  diildren  al- 
leged to  be  denied  their  constitutional  rights  to  equal  educa- 
tion in  the  county  school  system.  Again  the  suit  was  brought 
as  a  class  action  and  recognized  as  such  by  the  District  Court 
under  Rule  23  Fed.  R.  Civ.  P.  (Record,  Min.  Book  24  at 
114.)  The  Davidson  County  School  Board  proposed  a  free 
transfer  plan  and  it  was  approved  by  the  District  Court. 
On  appeal  Maxwell's  free  transfer  plan  was  invalidated  by  the 
United  States  Supreme  Court,  sub  nom.,  Goss  v.  Board  of 
Education  of  KnoxvUky  373  U.S.  683  (1963). 

In  1963  the  school  systems  of  Nashville  and  Davidson  Coun- 
ty were  then  consolidated  as  part  of  a  general  consolidation 
of  the  City  of  Nashville  and  County  of  Davidson  into  one 
metropolitan  government.  Petitions  for  further  relief,  in- 
cluding an  order  to  desegregate  the  Nashville-Davidson  Coun- 
ty schools  and  to  enjoin  further  school  construction  pending 
such  an  order,  were  filed  in  the  consolidated  case,  with  ad- 
ditional plaintiffs  intervening. 

In  1968  the  United  States  Supreme  Court  took  further  note 
of  how  the  Brown  II  phrase  deliberate  speed"  was  being 
employed  to  delay  rather  than  to  implement  school  desegre- 
gation. 

For  purposes  of  reemphasis,  we  again  quote  the  unanimous 
opinion: 

[A]  plan  that  at  this  late  date  fails  to  provide  meaning- 
ful assurance  of  prompt  and  effective  disestablishment  of 
a  dual  system  is  also  intolerable.  TThe  time  for  mere  'de- 
liberate speed'  has  run  out,**  Griffin  v.  County  School 
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Board,  377  U.  S.  218,  234;:  "the  context  in  which  we  must 
interpret  and  apply  this  language  [of  Brown  11]  to  plans 
for  desegregation  has  been  significantly  altered/'  Goss  v. 
Board  of  Educationy  373  U.  S.  6*3,  689.  See  Calhoun  v, 
Latimer,  377  U.  S.  263.  The  burden  on  a  school  hoard 
today  is  to  come  forward  vMh  a  plan  that  promises  realis- 
tically to  worky  and  promises  realistically  to  work  now. 
Green  v.  County  School  Board  of  Kent  County,  391  U  S. 
430,  438-39  (1968).  (Emphasis  added.) 

On  the  heels  of  these  decisions  plaintiffs  sought  relief 
consistent  with  them  and  lengthy  hearings  followed.  In 
1970  the  District  Judge  entered  findings  of  fact  which  were  sub- 
sequently reviewed  and  given  effect  by  this  court.  Kelley 
V.  Metropolitan  County  Board  of  Education  of  NashviUcy 
Tennessee,  436  F.2d  856  (1970).  In  its  opinion  this  court 
said: 

It  would  be  well  for  those  in  authority  in  Nashville  and 
Davidson  County  to  read  the  able  opinion  [District  Court 
opinion  entered  July  16,  1970]  which  we  now  revitalize 
by  our  present  order.  The  emphasis  in  the  quotation 
which  follows  is  that  of  this  court: 

"[I]t  is  the  Court's  view  that,  in  the  area  of  school 
zoning,  school  boards  will  fulfill  their  affirmative 
duty  to  establish  a  unitary  school  system  only  if 
attendance  zone  lines  are  drawn  in  such  way  as 
to  maximize  pupil  integration.  In  drawing  such 
lines,  the  defendant  school  board  may  properly  con- 
sider in  the  total  equation  such  factors  as  capacities 
and  locations  of  schools,  physical  boundaries,  trans- 
portation problems,  and  cost;  however,  none  of  these 
considerations  can  supersede  the  importance  of  the 
primary  goal  of  maximizing  integration. 

'In  looking  to  the  facts  of  this  case,  the  Court 
finds  that  many  of  the  elementary  and  secondary 
school  zone  lines  in  the  Nashville  and  Davidson 
County  School  System  have  not  been  drawn  so  as 
to  minimize  integration.  With  the  exception  of  zone 
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lines  drawn  for  new  schoolSy  the  zone  lines  currently 
in  existence  were  drawn  prior  to  Brown  v.  Board 
of  Education  with  the  aim  of  maintaining  segrega- 
tion. Though  there  has  been  some  black  population 
migration  to  fornierly  white  areas,  in  large  part  these 
zone  lines  continue  to  serve  quite  u>ell  the  segrega- 
tive purpose  for  which  they  were  originally  estab- 
lished. The  truth  of  this  statement  is  made  manifest 
when  one  examines  the  racial  make-up  of  the  pupil 
population  in  areas  containing  several  contiguous  at- 
tendance zones.  In  East  Nashville,  for  example,  there 
is  a  cluster  of  five  elementary  schools  having  con- 
tiguous attendance  zones.  Of  these  five  schools, 
white  pupils  are  in  the  great  majority  in  four  schools, 
Baxter,  Dalewood,  Rosebank,  and  Bailey,  while  black 
students  are  in  the  majority  in  one  of  the  schools, 
Inglewood.  As  a  reference  to  the  zone  map  will 
indicate,  Inglewood  is  completely  surrounded  by  the 
four  predominantly  white  schools,  and  the  Inglewo6d 
zone  is  drawn  to  enclose  most  of  the  black  popula- 
tion living  in  the  five  school  area.  Defendants  argue 
that  they  are  applying  the  neighborhood'  concept 
in  the  drawing  of  elementary  school  zone  lines.  If 
such  a  concept  is  indeed  being  applied  in  this  five 
school  area,  it  appears  to  the  Court  that  it  is  being 
applied  solely  to  perpetuate  segregation.  Defendants 
contend  that  one  of  the  prime  advantages  of  'neigh- 
borhood^  schools  is  that  they  allow  pupils  to  walk  to 
and  from  school  If  this  is  true,  it  is  difficult  to  see 
why  black  pupils  who  live  closer  to  Baxter  or  Bailey 
schoolSy  for  instance,  are  required  to  walk  the  greater 
distance  to  attend  Inglewood  school. 

**The  same  pattern  is  repeated  in  a  seven  school 
area  in  south  and  west  Nashville.  In  this  situation, 
the  attendance  zones  for  Ransom  and  Eakin  schools 
are  contiguous  with  the  attendance  zones  for  Ford, 
Greene,  Head,  Carter  Lawrence,  Murrel  and  dem- 
ons schools.  The  former  two  schools  are  almost  com- 
pletely white,  while  the  latter  five  schools  are  al- 
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most  totally  black/  Once  again  it  appears  that  the 
zone  lines  as  drawn  insure  that  white  neighborhoods 
will  have  white  schools  and  black  neighborhoods  will 
have  black  schools.  M  the  above  two  illustrations 
make  ckar,  by  maintaining  the  old  dual  school  zoneSy 
defendant  has  encouraged  continued  segregation 
rather  than  significant  integration  in  the  elementary 
schools. 


Turning  to  junior  high  school  zones,  the  Court 
finds  much  the  same  situation  as  in  the  elementary 
schools.  Though  the  'neighborhood'  concept  is  not 
appHed  in  secondary  school  zoning,  junior  hfgh 
school  zones  are  drawn  so  tliat  each  school  serves 
a  particular  residential  area  or  service  area*  as  it 
is  sometimes  referred  to  by  defendant.  These  service 
areas  cover  a  broader  geographic  area  than  a  single 
neighborhood,  for  several  elementary  schools  with- 
in their  respective  neighborhood  zones  feed  gradu- 
ating students  into  the  junior  high  school  within 
whose  zone  they  lie.  This  process  is  generally  de- 
scribed in  terms  of  a  'feeder  pattern.*  Once  again, 
a  look  at  the  existing  zone  lines  convinces  the  Court 
that  the  junior  high  school  attendance  zones  and 
the  'feeder  patterns'  which  graduate  elementary  stu- 
dents into  the  junior  high  schools  are  structured  so 
as  to  .foster  for  the  most  part  continued  segregation 
or  at  best  only  token  integration.  It  is  apparent 
that  the  zone  lines  as  presently  drawn  are  designed 
to  pro  Me  raciaUy  identifiable  *black*  schools  fov 


7  See  Map  No.  2  in  Appendix  and  nole  the  following 
figurc^s*  on  the  enrollment  of  these  schools: 


W 


B 


%B 


Ford  Greene  0  887 

Head  0  791 

Carter  Lawrence  0  516 

Murrel  0  328 

Clemons  51  519 

Ransom  355  2 

Eakin  487  5 


100 
100 
100 
100 
90 


1 
1 


*  Based  on  plaintift'8  exhibit  No.  3. 
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black  residential  areas  and  'white'  schools  for  white 
residential  areas.  For  example,  looking  at  a  cluster 
of  six  contiguous  junior  high  school  zones,  the  G)urt 
finds  that  Bass,  West  End,  and  Moore  Junior  hi^ 
schools  are  all  predominantly  white  schools  with 
their  attendance  zones  being  drawn  so  as  to  corre- 
spond significantly  with  white  residential  areas.  On 
the  other  hand,  Washington,  Rose  Park  and  Waverly- 
BehnoDt  are  all  racially  identifiable  as  black  schools 
and  their  attendance  zones  have  been  drawn  in  a 
manner  effectively  to  prevent  a  significant  number  of 
black  pupils  from  attending  school  outside  of  the 
black  residential  area.' 

"Finally,  looking  to  the  high  school  zones,  there  is 
similar  evidence  of  continued  duality  in  the  school 
system.  For  example,  of  five  contiguous  high  school 
zones,  three  of  the  schools,  Cohn,  Hillsboro  and  Cen- 
tral, are  racially  identifiable  as  white  schools.  Their 
attendance  zone  lines  form  the  boundary  line  be- 
tween the  predominantly  white  residential  areas  in 
south  and  west  Nashville  and  the  black  residential 
areas  to  the  north  and  east.  These  black 
areas  are  served  by  Cameron  and  Pearl  hi^  schools.^ 

Rgwes:^^^  No.  3  in  Appendix  and  note  the  foUowing 

W         B  %B 

Bass  777  12  2 

West  End  578  40  « 

Moore  999  85  8 

Washington  0  1,347  100 

Rose  Park  11  527  98 

Waverly-Belmont     26  260  9? 

•Based  on  plaintiff's  exhibit  No.  3. 

fi^esl  ^      Appendix  and  note  the  following 

W  B  %B 

Cohn                   9CJ  45  4 

Hillsboro            1,223  15  1 

Central                899  203  18 

1  1,308  100 

Cameron                0  1212  100 
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"In  connection  with  the  segregative  effect  of  pres- 
ent school  zoning,  it  is  interesting  to  note  that  while 
■  portable  classrooms  are  in  limited  use  in  predom- 
inantly Negro  schools,  approximately  117  portables 
are  in  use  in  racially  identifiable  white  schools.  These 
predominantly  Negro  schools,  on  the  basis  of  their 
rated  maximum  capacities,  have  approximately  5,- 
400  vacancies,  yet  the  white  schools,  in  zones  tailored 
to  white  residential  sections,  are  overcrowded.  It 
would  seem  that  rezoning  could  serve  the  dual  pur- 
pose of  alleviating  this  overcrowding  and,  at  the 
same  time,  promoting  the  goal  of  integration. 

**It  is  the  Courts  conclusion  that  defendant's  cur- 
rent policy  of  attendance  zoning  does  not  facilitate 
rapid  conversion  from  a  dual  to  a  unitary  school 
system.  As  is  evident  from  the  foregoing  discussion, 
the  zone  lines  as  they  presently  exist  foster  continued 
segregation  in  many  instances.^^  Corresponding  as 
they  do  to  racial  residential  patterns,  it  is  difficult 
to  envision  any  other  result.  Historic  zone  lines 
which  purposely  promote  segregation  must  be  al- 
tered. In  making  such  alterations  defendant  board 
should  take  those  steps  *which  promise  realistically 
to  convert  promptly  to  a  system  without  a  ''white*' 
school  and  a  **Negro**  school,  but  just  schools*  Green 
V.  County  School  Board  of  New  Kent  County,  supra 
[391  U.S.  430]  at  442,  [88  S.Ct.  1689,  20  L.Ed.2d 
716]. 


10  Of  the  139  regular  schools  in  the  system  in  1969-70, 
88  had  less  than  10%  black  enrollment*  22  had  10%  to 
40%  black  enrolling  (with  the  total  enrollment  of  these 
latter  22  schools  constituting  only  16%  of  the  entire  metro- 
politan school  enrollment),  and  finally  29  schools  had 
more  than  40%  black  enrollment.  A  clear  racial  pattern 
is  present.** 

KelUy  V.  Metropolitan  County  Board  of  Education  of 
Nashville,  Tennessee,  supra  at  859-61.  (Footnotes  in  quo- 
tation.) 


We  then  remanded  the  case  with  i^istructions: 
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We  believe  that  "the  danger  of  denying  justice  by  de- 
lay in  this  case  is  as  clear  as  it  was  in  Alexander,  supra- 
Oreen  v.  County  Board,  supra,  and  Carter,  supra. 

We  now  vacate  the  stay  of  August  25,  1970,  with  the 
intention  of  leaving  in  full  eflFect  and  operation  the  judg- 
ment of  the  District  Court  of  August  13  1970  The 
present  District  Judge  should  proceed  immediately  to 
hold  the  necessary  hearings  upon  objections  to  the  Board 
ot  Education  plan  and  thereafter  to  approve  or  modify 
same  as  the  record  which  is  developed  appears  to  require, 
and  thereupon  enter  an  order  of  implementation.  The 
tame  schedule  for  consideration  and  implementation  of 

A  ""i.  f  *e  "maximum"  stand- 

ard set  forth  by  the  Supreme  Court  in  the  second  CaHer 

^  iS"So  ""J!^*  ^^^"^  ^^"^^  School  Board,  396 
as  290  293,  90  S.Ct.  608,  24  L.Ed.2d  477  (1970) ).  The 
Distnct  Court  may,  of  course,  require  reports  (includirtg 
a  pupil  locator  map)  and  recommendations  (including 
aose  of  expert  witnesses  and  the  Department  of  Health 
Education  and  Welf^e)  and  consider  them  in  its  order 
of  implementation,  Id.  at  862. 

District  Judge  proceeded  to  implement  this  court's  instructions. 

C^^l  \  Tu*"f  '"^Sed,  the  United  States  Supreme 
Court  deeded  the  third  history  making  case  pertaining  to 

o?ri  ''S!f!r xJc""^""  ^^^^^-Meckl^LrTBoa^d 

mous  Supreme  Court  was  written  by  Chief  Justice  Burgw 
In  recital  of  the  facts  and  conclusions  of  law.  it  paS 
and  controls  our  decision  of  this  case.  P«*«ueis 

iss^e^  in  this  case  to  review  important 

issues  as  to  the  duties  of  school  authorities  and  the 
scope  of  powers  of  federal  courts  under  thi"  Cbu^"  m^  - 
dates  to  eliminate  raciaUy  separate  public  schcSs 
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lished  and  maintained  by  state  a<:tion.  Broum  v.  Board  of 
Educflfion,  347  U.S.  483  (1954)  {BroumI). 

This  case  and  those  argi^ed  with  it  arose  in  States  hav- 
ing a  long  history  of  maintaining  two  sets  of  schools  in  a 
single  school  system  deliberately  operated  to  carry  out 
a  governmental  policy  to  separate  pupils  in  schools  sole- 
ly on  the  basis  of  race.  That  was  what  Brown  v.  Board 
of  Education  was  all  about.  These  cases  present  us  with 
the  problem  of  defining  in  more  precise  terms  than  here- 
tofore the  scope  of  the  duty  of  school  authorities  and 
district  courts  in  implementing  Brown  I  and  the  mandate 
to  eliminate  dual  systems  and  establish  unitary  systems 
at  once.  Swann  v.  Charlotte-Mecklenburg  Board  of  Edu- 
cation, supra  at  5-6.  (Footnote  omitted.) 

These  words  apply  exactly  to  the  fundamental  problems 
in  the  instant  case  also.  ITie  District  Court  order  here 
under  review  is  designed  to  "eliminate  racially  separate  public 
schools  established  and  maintained  by  state  action.'*  Tennessee 
is,  as  we  have  noted  above,  a  state  'liaving  a  long  history 
of  maintaining  two  sets  of  schools  in  a  single  school  system 
deliberately  operated  to  carry  out  a  governmental  policy  to 
separate  pupils  in  schools  solely  on  the  basis  of  race.'*  (See 
Appendix  A)  We  here  consider  a  District  Court  order  de- 
signed to  "implement .  .  .  Brown  I  and  ...  to  eliminate  dual 
systems  and  establish  unitary  systems  at  once.*' 

The  District  Court  held  numeroiis  hearings  and  re- 
ceived voluminous  evidence.  In  addition  to  finding  cer- 
tain actions  of  the  school  board  to  be  discriminatory,  the 
court  also  found  that  residential  patterns  in  the  city  and 
county  resulted  in  part  from  federal,  state,  and  local 
government  action  other  than  school  board  decisions. 
School  board  action  based  on  these  patterns,  for  ex- 
ample, by  locating  schools  in  Negro  residential  areas  and 
fixing  the  size  of  the  schools  to  accommodate  the  needs 
of  immediate  neighborhoods,  resulted  in  segregated  edu- 
cation. These  findings  were  subsequently  accepted  by  the 
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0)urt  of  Appeak.  Swann  v.  Charlotte-MecJdenburg  Board 
of  Education,  supra  at  7. 

This  paragraph  appUes  to  the  facts  of  the  instant  case 
without  change  of  a  single  word. 

Chief  Justice  Burger  then  turned  to  the  question  of  ap- 
propnate  remedial  measures  to  eliminate  state  imoosed  seg- 
regation: "  ** 

The  objective  today  remains  to  eliminate  from  the  pub- 
he  schools  aU  vestiges  of  state-imposed  segregation.  Seg- 
regation was  the  evil  struck  by  Brown  I  as  contrary  to 
the  equal  protection  guarantees  of  the  Constitution.  That 
was  the  violation  sought  to  be  corrected  by  the  remedial 
measures  of  Brown  II.  That  was  the  basis  for  the  hold- 
*  ^^^^^  authorities  are  "clearly  charged 
with  the  aflBrmative  duty  to  take  whatever  steps  might 
be  necessary  to  convert  to  a  unitary  system  in  which 
racial  discrimination  would  be  eliminated  root  and 
branch."  391  U.  S..  at  437-438. 

If  school  authorities  fail  in  their  aflBrmative  obligations 
under  these  holdings,  judicial  authority  may  be  invoked 
Once  a  right  and  a  violation  have  been  shown,  the 
scope  of  a  district  court's  equitable  powers  to  remedy 
past  wrongs  is  broad,  for  breadth  and  flexibility  are  in- 
herent in  equitable  remedies. 
•  •  • 

In  seeking  to  define  even  in  broad  and  general  terms 
how  far  this  remedial  power  extends  it  is  important  to 
remember  that  judicial  powers  may  be  exercised  only 
on  the  basis  of  a  constitutional  violation.  Remedial  ju- 
dicial authority  does  not  put  judges  automatically  in  die 
shoes  of  school  authorities  whose  powere  are  plenary 

^^''^         authority  de- 
School  authorities  are  traditionaUy  charged  with  broad 
power  to  formulate  and  implement  educational  policy  and 
might  well  conclude,  for  example,  that  in  order  to  pre- 
pare  students  to  live  in  a  pluralistic  society  each  school 
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should  have  a  prescribed  ratio  of  Negro  to  white  stu- 
dents reflecting  the  proportion  for  the  district  as  a  whole. 
To  do  this  as  an  educational  policy  is  within  the  broad 
discretionary  powers  of  school  authorities;  absent  a  find- 
ing of  a  constitutional  violation,  however,  that  would 
not  be  within  the  authority  of  a  federal  court.  As  with 
any  equity  case,  (he  nature  of  the  violation  determines  the 
scope  of  the  remedy.  In  default  by  the  school  authorities 
of  their  obligation  to  proffer  acceptable  remedies,  a  dis- 
trict court  has  broad  power  to  fashion  a  remedy  that 
will  assure  a  unitary  school  system.  Swann  v.  Charlotte- 
Mecklenburg  Board  of  Education,  supra  at  15-16. 


The  default  of  school  authorities  referred  to  by  Chief  Jus- 
tice Burger  is  equally  illustrated  by  the  history  of  our  presen'- 
case. 

With  this  history  and  these  principles  before  us,  a  tabular 
comparison  of  the  fact  situations  and  District  Court  plans 
presented  in  the  SuHinn  and  KeUey  cases  is  appropriate: 


SwANN  V.  Bd.  Ed. 
Date  of  original  complaints  1965 

No.  of  schools  (before  plan)    107  (1968-69) 
No.  of  schools  (after  plan)  107 


Total  enrollment 

Per  cent  white  students 

Per  cent  black  students 

Walking  distance  (after 
plan) 

No.  students  bused 
prior  to  plan 


84,000  (approx.) 
71% 

29!e 

1^  miles 
23,600 


Kelley  v.  Bd.  Ed. 
1955 

139  (1970-71) 
133  (1971-72) 
94,170  (1970-71) 
75%  (7512«) 
25%  (24.63«) 
VA  miles 

33,485 


ERiC 


1828 


16    Kelletfy  et  d.  v.  Metropolitan  Bd.  Ed.    Nos.  71-1778-79 


No«  white  students  bused 
prior  to  plan 

No«  black  students  brsed 
prior  to  plan 


Extent  of  segregation  prior 
to  plan 


Net  increase  in  No.  of  stu- 
dents bused  as  a  result  of 
court  adopted  plan 

No.  of  additional  buses 
required 

No.  of  buses  obtained  to 
carry  out  plan 


SwANN  V.  Ba  Ed. 

Exact  figures  not 
available,  but  it  is 
clear  that  a  large 
majority  of  stu- 
dents bused  were 
white 

In  1969  2/3  of 
the  black  students 
were  then  attend- 
ing schools  that 
were  either  total- 
ly or  99%  black. 


13,300 


Kelley  v.  Bd.  Ed. 
30,000 

3,500  (approx.) 


In  1969  81%  of 
all  white  students 
were  attending 
schools  that  were 
over  90%  white, 
while  62%  of  all 
black  students 
were  attending 
school  that  were 
over  90%  black. 


15,000  (approx.) 


138  54-passenger  82  84-passenger 
buses  buses 


Court  opinions  do 
not  contain  this 
information. 


Ratio  of  white  to  black  71%--29% 
student  population  em- 
ployed by  court  approved 
plan  as  guide 


None 


75%^25% 
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Swank  v.  Bd.  Ed.    Kelley  v.  Bd.  Ed. 


Per  cent  of  schools  desegre- 
gated by  plan  within 
guide  related  ratios 


100%  of  elemen- 
tary* schools 
would  have  black 
student  popula- 
tion of  9^-m. 


77%  of  elementary 
schools  would 
have  a  black  stu- 
dent population 
of  ie!6-41«;  22 
outlying  schools 
would  have  a 
black  student 
population  of  0% 
-22%. 


One  race  schools  remaining 
under  plan  due  to  travel 
distance 


Apparently  none  5 


•  Junior  and  Senior  High  School  desegregation  under  the 
Swann  plan  was  likewise  considerably  closer  to  ideal 
unitary  school  standards  than  the  plan  approved  by  the 
District  Court  in  this  case. 

The  general  principles  of  Swann  were,  of  course,  enunciated 
by  the  Supreme  Court  for  guidance  of  District  Courts  and 
Courts  of  Appeals  in  all  school  segregation  cases.  In  view  of 
the  close  factual  resemblances  between  this  case  and  Swann, 
these  principles,  however,  apply  here  a  fortiori. 

THE  REMEDIAL  ORDER  OF  THE  DISTRICT  COURT 

The  nature  of  the  problem  facing  the  District  Court 
many  years  after  Brown  v.  Board  of  Education,  347  U.S.  483 
(1954),  is  vividly  portrayed  in  the  statistics  and  the  table  set 
forth  below.^ 


-^'PSf^^HfH^  based  largely  upon  plaintiffs'  exhibits  in  the 
SnSant*.  ^  contrary  evidence  offered  by  de- 
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Racial  G)inpositioi)  tor  the  Three  Years  Preceding 
Hearings  on  Motion  for  Further  Relief 

85%  of  the  white  students  attended  schools  that 
were  over  90%  white. 

63%  of  the  black  students  attended  sdiools  that 
were  over  90%  black. 

80%  of  the  white  students  attended  sdiools  that 
were  over  90%  white. 

61%  of  the  black  students  attended  schools  that 
were  over  90%  black. 

81%  of  the  white  students  attended  sdiool  that 
were  over  90%  white. 

62%  of  the  black  students  attended  schools  that 
were  over  90%  black. 

These  figures  show  that  during  the  three-year  period  nearly 
two-thirds  of  the  black  students  in  the  Nashville  system  went 
to  racially  identifiable  schools,  and  more  than  four-fifths  of 
the  white  students  attended  racially  identifiable  schools. 

Busing  did  not  come  to  Nashville  by  federal  court  decree. 
This  record  demonstrates  that  Nashville  and  Davidson  County 
have  long  used  extensive  bus  transportation  as  a  normal  part 
of  their  school  systems.  Busing  was,  however,  employed 
wholly  disproportionately  for  the  transportation  of  its  white 
students  as  compared  to  its  black  students  (30,000  white  to 
3,500  black) .  In  this  regard  the  District  Judge's  opinion  noted: 

"Since  the  defendants  have  consistently  transported 
large  numbers  of  students  to  promote  segregation,  some 
adjustment  must  be  made  to  reverse  this  unconstitutional 
practice.** 

The  District  Court  dearly  found  that  defendants  had 
defaulted  in  relation  to  their  duty  to  dismantle  their  seg- 
regated sdiool  system  prior  to  1970.  The  District  Court  also 


1967-68  - 


1968-69  - 


1969.70  - 
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found  that  although  defendants  had  repeatedly  been  asked 
and  ordered  to  produce  an  adequate  plan,  they  had  failed 
to  do  so.  It  noted  that  the  School  Board  accepted  as  a  policy 
statement  ""an  ideal  student  racial  ratio  of  an  integrated  school 
as  one  which  is  15%  to  35%  black.''  Yet  its  analysis  of  the 
plan  actually  submitted  by  the  School  Board  showed  it  to  be 
utterly  inadequate. 

The  Board  of  Education  submitted  a  plan  for  pupil 
integration  in  August,  1970.  Included  in  this  plan  was 
a  policy  statement  that  the  school  board  ""accepui  as  an 
ideal  student  racial  ratio  of  an  integrated  school  as  one 
which  is  15%  to  35%  black." 

The  August,  1970  plan  made  49  minor  geographic 
zone  changes,  and  provided  for  the  transportation  of  an 
additional  1162  pupils.  The  result  of  the  plan  was  to 
leave  the  elementary  schools  significantly  unchanged.  Six 
of  the  38  high  schools  and  junior  high  schools  would  re- 
main at  least  50  per  cent  black.  Fifty-seven  per  cent 
of  the  black  high  school  and  junior  high  school  stu- 
dents would  attend  these  six  schools.  The  racial  com- 
position of  two  schools  would  be  at  least  95  per  cent 
black  and  four  other  schools  would  be  at  least  90  per 
cent  black*  This  would  result  in  47  per  cent  of  Uie  black 
students  attending  schools  where  the  composition  would 
be  above  90  per  cent  black*  Eight  schools,  accommo- 
dating 20  per  cent  of  the  black  students,  would  operate 
with  15-35  per  cent  black  students.  Fifteen  schools  would 
operate  with  95  per  cent  or  above  white  students.  (Foot- 
notes omitted.) 


Concerning  the  School  Board  plan,  the  District  Court  con- 
cluded: 

The  pupil  integration  plan  submitted  by  the  school 
board,  viewed  in  the  most  feivorable  light,  constitutes 
mere  tinkering  with  attendance  zones,  and  represents  only 
a  token  eflFort.  It  clearly  falls  short  of  meeting  the  ob- 
jectives and  tests  set  out  in  the  decisions  of  die  United 
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States  Supreme  Court.  Swam  v.  Charlotte-Mecklenburg 
Board  of  Education,  supra;  Davis  v.  Board  of  School 
Commissioners,  supra;  Green  v.  County  School  Board, 
391  U.S.  430  ( 1968).  In  effect,  the  defendant  has  made 
no  effort  to  meet  its  affirmative  duty  to  establish  a  uni- 
tary school  system  "in  which  racial  discrimination  would 
be  eliminated  root  and  branch."  Green  v.  County  School 
Board,  supra,  at  437-38;  quoted  in  McDaniel  v.  Barresi 
[402]  U.S.  [39],  28  L.Ed.2d  582.  585  (April  20,  1971). 

Since  the  defendants  have,  in  effect,  failed  to  submit  a 
constitutionally  sufficient  plan,  the  Court  must  examine 
the  other  plans.  (Footnote  omitted.) 

The  plan  adopted  by  the  District  Judge  was  one  proposed  by 
the  United  States  Department  of  Health,  Education  and  Wel- 
fare. It  is  described  in  detail  in  his  Memorandum  Opinion, 
dated  June  28,  1971,  and  in  his  Judgment,  dated  July  15, 
1971,  both  of  which  are  by  reference  hereby  incorporated  as 
a  part  of  this  opinion.  For  our  present  purpose  it  suffices  for 
us  to  note  that  in  all  respects  which  have  come  to  our  at- 
tention, the  HEW  plan  approved  by  the  District  Judge  repre- 
sents a  somewhat  less  stringent  approach  to  desegregation  than 
the  plan  approved  by  the  United  States  Supreme  Court  in 
Swann,  supra. 

Major  portions  of  the  Courts  comprehensive  Opinion 
and  Judgment,  such  as  those  dealing  with  faculty  desegrega- 
tion, school  construction  and  maintenance,  and  transfer  policy, 
etc.,  are  not  discussed  herein  because  no  appellate  issues  have 
been  presented  as  to  those  features. 


I  Thf.  Rule  23  Issue 

As  to  the  Rule  23  issie,  earnestly  if  belatedly  sought  to 
be  raised  by  appellants,  we  affirm  the  Memorandum  Order  of 
the  District  Judge,  dated  July  21, 1971,  for  the  reasons  set  forth 
therem,  aad  print  same  for  ready  reference  as  Appendix  B. 

Further,  we  note  that  this  issue  was  clearly  waived  by 
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failure  of  appellants  to  raise  it  prior  to  trial  and  final  adjudi- 
cation of  this  case. 

We  also  note  that  such  a  class  action  as  this  dealing  with  con- 
tinuing constitutional  violations  does  not  become  moot  be- 
cause of  years  of  delay  (much  of  it  attributable  to  appellants) 
which  occasioned  the  graduation  of  the  named,  original  stu- 
dent plaintiffs  from  the  school  system  before  final  decision. 

n  The  Ratio  and  Residual  Effect  Issues 
(Plaintiffs'  stated  Issues  2,  3  &  4) 

Where  a  school  system  has  been  deliberately  constructed  on 
a  segregated  basis  by  state  action,  a  duty  inheres  in  the  Scho^! 
Board  to  do  more  than  to  establish  rules  fair  on  their  face 
which  simply  serve  to  perpetuate  the  effects  of  such  segre- 
gatioa  Swann  v.  Charlotte-Mecklenburg  Board  of  Education, 
4Q2U.S.  1,  26,28  (1971). 

The  record  in  this  case  supports  the  District  Judge's  find- 
ings that  racial  discrimination  in  school  construction,  assign- 
ment of  temporary  buildings,  assignment  of  teachers,  and  as- 
signment of  students  continued  until  the  close  of  the  record  - 
if  not  beyond.  The  record  also  discloses  a  background  of 
racial  discrimination  by  means  of  state  law  which  motivated 
much  of  the  school  segregation.  (See  Appendix  A) 

The  fact  that  population  shifts  in  the  metropolitan  school 
district  have  helped  to  some  degree  to  change  the  racial 
composition  of  some  schools  during  the  course  of  litigation 
does  not  eliminate  the  duty  of  the  school  board  to  present 
a  plan  for  a  unitary  school  system. 

Nor,  of  course,  does  it  alter  the  duty  of  the  District  Court 
on  default  of  the  school  board  to  require  production  of  such 
a  plan  and  order  it  into  effect.  CSiief  Justice  Burger  put  the 
matter  thus  in  the  Davis  case: 

"Having  once  found  a  violation,  the  district  judge  or 
school  authorities  should  make  every  effort  to  achieve  the 
greatest  possible  degree  of  actual  desegregation,  taking 
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into  account  the  practicalities  of  the  situation."*  Davis  v. 
School  Commissioners  of  Mobile  County,  supra  at  37. 

Perhaps  the  primary  thing  that  the  Sumnn  case  decided  was 
that  in  devising  plans  to  terminate  such  residual  effects,  it  is 
appropriate  for  the  school  system  and  the  District  Judge  to 
take  note  of  the  proportion  of  white  and  black  students  with- 
in the  area*  and  to  seek  as  practical  a  plan  as  may  be  for 
ending  white  schools  and  black  schools  ana  substituting  there- 
for schools  which  are  representative  of  the  area  in  which  the 
students  live. 

We  have  noted  that  the  District  Judge  in  Swann  em- 
ployed a  flexible  71%  white  to  29%  black  population  ratio 
as  a  guide  in  seeking  a  practical  plan.  The  Supreme  Court 
specifically  approved  his  doing  so.  See  Swann  v.  Charlotte- 
Mecklenburg  Board  of  Education,  supra  at  16,  23-24.  The  Dis- 
trict Judge  in  this  case  clearly  read  and  followed  the  Swann 
guideline.   As  to  this  issue,  we  find  no  error. 

An  earlier  finding  of  '^good  faith**  does  nothing  to  excuse 
the  defaults  and  failures  shown  by  this  record.  TThe  measure 
of  any  desegregation  plan  is  its  effectiveness.**  Davis  v.  School 
Commissioners  of  Mobile  County,  402  U.S.  33,  37  (1971). 
See  also  Green  v.  County  School  Board,  391  U.S.  430,  439 
(1968). 

Ill  Practical  Problems 

If  there  is  an  appellate  issue  of  substance  in  this  appeal, 
it  is  to  be  found  in  the  practical  problems  which  appellants 
claim  have  developed  since  the  entry  of  the  District  Judge's 
order.  Appellant  summarizes  these  issues  thus: 

A  plan  which  exposes  the  children  in  the  school  system 
to  undue  danger  to  health  and  accident,  interferes  with 


.  ^^^^  referred  to  m  this  case  is  all  of  Davidson  County, 

including  the  City  of  Nashville,  which  is  included  in  the  jurisdiction 
of  defendant  Metropolitan  Board  of  Education. 
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their  education  by  requiring  excessive  periods  of  time  on 
buses,  causes  them  to  leave  home  before  daylight  or  to 
return  home  after  dark,  exposes  them  to  the  dangers  of 
travel  in  old  and  inadequately  maintained  equipment  and 
causes  elementary  school  children,  both  black  and  white, 
to  suflFer  hardships  to  which  young  children  should  not 
be  exposed  can  hardly  be  termed  feasible,  workable,  ef- 
fective and  realistic. 

Substantial  as  these  problems  appear  to  be  on  the  sur- 
face, there  are  two  reasons  why  no  relief  can  be  granted 
in  this  forum.  The  first  is  that  no  motion  for  relief  per- 
taining to  these  facts  has  ever  been  filed  by  appellant  in 
the  District  Court.  These  statements  at  this  point  are  allega- 
tions and  they  are  controverted  by  the  appellee.  This,  of 
course,  is  an  appellate  court  -  not  a  trial  court.  As  appel- 
lants well  know,  the  arena  for  fact-finding  in  the  federal 
courts  is  the  United  States  District  Court.  Until  these  claims 
have  been  presented  in  a  trial  court,  with  an  opportunity  for 
sworn  testimony  to  be  taken  and  controverted  issues  and  facts 
decided  by  the  processes  of  adversary  hearing,  this  court  has 
no  jurisdiction.^ 

The  second  reason  as  to  why  appellants  are  entitled  to  no 
relief  on  this  issue  probably  serves  to  explain  the  first.  Tlie 
entire  "record"  upon  which  appellant  bases  his  plea  for  relief 
as  to  practical  problems  is  a  "Report  to  the  Court"  of  Dr. 
Brooks,  Director  of  Schools  of  the  Metropolitan  County  Board 
of  Education.    This  r  port  is  dated  October  18,  1971,  just 


3  During  the  pendency  of  an  appeal,  -'risdiction  of  the  case  lies. 
?l  appellate  court.   Th      is,  however,  familiar  law 

to  deal  with  an  unexpected  problem  nich  ari.ses  in  this  period 
concerning  the  actual  terms  of  the  order  or  judgment  un;.er  appeal. 

°"  .^ine,  apprised  of  the  problem  and 
having  determined  its  substantiality  (with  or  without  hearing)  ct'^tify 
to  the  appellate  court  the  desirability  of  a  remand  for  completion 
or  augmentation  of  the  appellate  record.  No  memory  in  this  court 
encompasses  a  refusal  of  such  a  request. 

*u'^^A-^*®?°J^^^^  f^^^F  ?^at  no  request  for  remand  was  made  by 
the  District  Court,  obviously,  at  least  in  part,  because  appellants 
made  no  motion  for  relief  before  the  District  Court.  ^vy^^^^nis 
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over  a  month  after  the  opening  of  school.  While  we  are  ad- 
vised that  it  was  sent  to  the  District  Judge,  we  have  noted, 
no  motion  of  any  land  seeking  any  District  Court  action  was 
ever  filed  concerning  it.  Even  more  important,  the  state- 
ment on  its  face  suggests  that  local  authorities  in  Nashville 
and  Davidson  County  have  not  made  good  faith  efforts  to  com- 
PV  with  the  order  of  the  District  Judge. 

Dr.  Brooks*  afiBdavit  does  present  this  exculpatory  explana- 
tion which  serves  to  point  in  the  direction  of  other  authori- 
ties as  those  responsible  for  the  inconveniences  and  hazards  of 
which  Dr.  Brooks*  statement  speaks.   The  statement  says: 

The  School  Board  is  fiscally  dependent  in  that  its 
budgets  must  be  approved  by  the  Metropolitan  City 
Council.  In  approving  the  budget  of  the  School  Board 
on  June  30,  1971,  Council  members  demanded  assurance 
that  no  funds  included  in  the  budget  would  be  used  to 
purchase  buses  for  the  purpose  of  transporting  students 
to  establish  a  racial  balance.  The  1971-72  budget  did 
provide  for  the  purchase  of  18  large  buses  to  replace  ob- 
solete equipment  to  provide  transportation  for  students  to 
the  new  comprehensive  McGavock  High  School. 

It  is  clear,  ho\^'ever,  that  neither  the  Metropolitan  City 
Council  or,  for  that  matter,  the  Legislature  of  Tennessee 
can  forbid  the  implementation  of  a  court  mandate  based  upon 
the  United  States  Constitution.  In  a  companion  case  to  Swantiy 
suproy  Chief  Justice  Burger,  writing  again  for  a  unanimous 
court,  held  that  an  anti-busing  law  which  flatly  forbids  as- 
signment of  any  student  on  account  of  race  or  for  the  purpose 
of  creating  a  racial  balance  or  ratio  in  the  schools  and  which 
prohibits  busing  for  such  purposes,  was  invalid  as  preventing 
implementation  of  desegregation  plans  required  by  the  Four- 
teenth Amendment.  Norf/*  Carolina  State  Board  of  Education 
V.  Swanny  402  U.S.  43,  45-46  (1971).  See  also  Cooper  v. 
Aarony  358  U.S.  1  (1958). 
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Dr.  Brooks'  statement  also  furnishes  the  bus  schedule  of 
the  Metropolitan  County  Board  of  Education  by  yearly  models. 
It  shows  that  the  Board  has  an  average  of  18.9  buses  for 
each  of  the  last  10  model  years.  The  18  buses  purchased 
in  1971  were  described  by  Dr.  Brooks  as  "to  replace  obsolete 
equipment."  It  appears  from  the  Metropolitan  Board's  own 
statements  that  the  Board  and  the  local  authorities  in  Nash- 
ville did  not  purchase  one  piece  of  transportation  equipment 
for  the  purpose  of  converting  the  Metropolitan  County  Board 
of  Education  school  system  from  a  dual  school  system  seg- 
regated by  race  into  a  unitary  one,  as  called  for  by  the  District 
Judge^s  order. 

At  court  hearing  we  had  been  puzzled  a^  to  why  counsel 
for  the  Board  had  failed  to  go  back  to  the  District  Court  to 
report  on  the  grievous  circumstances  which  he  so  strongly 
alleged  before  us.  Like  most  decrees  in  equity,  an  injunc- 
tive decree  in  a  school  segregation  case  is  always  subject 
to  modification  on  the  basis  of  changed  circumstances.  Shan 
V.  Tenth  School  District  of  Wilson  County,  433  F.2d  587, 
589-90  (  6th  Cir.  1970).  Further  acquaintance  with  the  rec- 
ord, which,  of  course,  the  District  Judge  would  have  known 
in  detail,  leaves  us  in  no  further  quandry  as  to  the  reasons 
for  counsels  reluctance. 

IV  Plaintiffs-AppcUants'  Plan 

Our  review  of  this  record  convinces  us  that  the  District 
Judge  s  choice  of  the  HEW  plan  as  opposed  to  plaintiflFs'  plan 
was  well  within  his  judicial  discretion.  It  may  not  be  ideal, 
but  to  us  it  seems  clearly  to  be  a  plan  for  ending  a  dual 
school  system  based  on  race  and  substituting  therefor  a  uni- 
tary one.  It  promises  to  work  and  to  work  now.  Green  v. 
County  School  Board  of  Kent  County,  391  U.S.  430  (1968). 

V  PlaintiflFs-Cross-Appellants'  Discrimination  Claim 
Plaintilfs-Cross-appellants  claim  that  the  grade  school  plan 
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discriminates  against  Negro  students  in  the  lowest  elementary 
grades. 

The  feature  complained  of  in  this  issue  is  the  transporta- 
tion of  black  students  in  grades  1-4  to  outlying  schools,  par- 
alleled by  the  cross-transportation  of  white  students  in  grades 
5-6.  In  this  regard  the  HEW  plan  appears  to  follow  the  pattern 
of  the  school  plan  approved  in  Swann.  Swann  v.  Board  of 
Education,  supra  at  10.  The  Supreme  Court  made  no  refer- 
ence to  this  feature,  and  neither. in  Swann  nor  in  this  case 
does  the  record  seem  to  provide  adequate  rationale  for  it.  We 
do  not  believe,  however,  that  we  can  appropriately  hold  that 
the  District  Judge  abused  his  discretion  in  approving  the 
HEW  plan  which  (like  the  plan  in  Swann)  incorporated  this 
feature. 

It  may  be  that  this  is  a  temporary  expedient  or  it  may  be 
that  there  are  practical  reasons  to  justify  it  for  longer  dura- 
tion. In  any  event,  any  adverse  eflFects  of  this  aspect  of  the 
plan  can,  of  course,  likewise  be  brought  to  the  District  Judge's 
attention  when  the  case  is  back  before  him. 

The  Inten  ention 

Twenty-four  hours  before  onl  arguments  in  this  appeal,  the 
United  States  Department  of  Justice  filed  a  motion  to  in- 
tervene as  amicus  curiae.  In  spite  of  the  extraordinary  delay 
in  filing  the  motion,  we  granted  leave  to  intervene  and  in- 
vited the  representative  of  the  Justice  Department  who  ap- 
peared to  address  the  court. 

On  reading  the  motion,  hearing  oral  argument,  and  ques- 
tioning counsel,  we  determined  that  the  representative  of  the 
Justice  Department  had  not  had  the  opportunity  to  read  the 
District  Court  record  in  this  case  and  was  not  aware  in  ad- 
vance of  hearing  that  the  claimed  practical  problems  had 
never  been  presented  to  or  adjudicated  by  the  District  Judge. 
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One  America 

This  nation  has  been  told  by  a  Presidential  Commission  that 
our  country  is  rapidly  becoming  divided  into  two  societies  — 
one  black  and  one  white.  Report  of  National  Advisory  Com- 
mission ON  Civil  Disorders  1  (3/1/68). 

The  Constitution  of  the  United  States  was  written  for  one 
nation,  "indivisible.*'  As  it  speaks  to  men  s  consciences,  the 
Constitution  argues  against  division  and  apartheid. 

In  the  public  domaiu,  however,  the  Constitution  commands. 
Here  the  constitutional  command  is  One  America. 

The  Constitution  and  the  Supreme  Court  opinions  quoted 
above  do  not  command  the  use  of  busing  any  more  tlian 
they  command  the  use  of  books,  desks,  paper,  pens,  buildings, 
lights,  heat,  and  other  tools,  equipment  and  supplies  needed 
in  modem  life  and  in  modem  education.  What  the  Consti- 
tution and  the  Supreme  Court  say  about  the  principal  issue 
of  this  case  is  that  no  one  may  forbid  a  school  board  (or  a 
federal  court)  from  employing  any  of  the  tools  of  modem 
life  in  carrying  out  a  constitutional  mandate.  Davis  v.  Board 
of  Commissioners  of  Mobile  County ^  402  U.S.  33, 37-38  ( 1971). 

The  District  Court  order  in  this  case  specifically  retained 
jurisdiction.  Thus,  upon  our  affirmance,  the  door  of  the  District 
Court  is  clearly  open  (as  it  has  beenl)  to  the  parties  to 
present  any  unanticipated  problems  (not  resulting  from  fail- 
ure to  comply  with  its  order)  which  may  have  arisen  or  may 
arise  in  the  future. 

We  now  affirm  the  findings  of  fact,  conclusions  of  law,  and 
judgments  of  the  District  Court. 

The  District  Judge's  order  noted  that  no  stay  would  issue 
and  we  likewise  note  that  any  stay  of  this  order  must  be 
sought  from  the  United  States  Supreme  Court. 
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APPENDIX  A 


CHAPTERS? 
SEGREGATION  OF  RACES 

SECTION. 

49-3701-49-3703.  [UnconstitutionaL] 

49-3701-49-3703.  lUnccmstitutionaL] 

Compfler^s  Note.  Under  the  decision  of  Roy  v.  Brittain 
(1956),  201  Tenn.  140,  297  S.  W.  (2d)  72,  the  statutes  pro- 
viding  for  the  compulsory  separation  of  races  in  the  field  of 
public  education  are  no  longer  in  effect,  and  therefore  these 
sections  have  been  omitted.  They  read: 

49-3701.  Interracial  schools  prohibited.— It  shall  be  unlaw- 
ful for  any  school,  academy,  college,  or  other  place  of  learning 
to  allow  white  and  colored  persons  to  attend  the  same  ^ool, 
academy,  college,  or  other  place  of  learning.  [Acts  1901,  ch.  7, 
§  1;  Shan.,  §  6888a37;  Code  1932,  •§  11395.] 

49-3702.  Teaching  of  mixed  classes  prolubited.-It  shall  be 
unlawful  for  any  teacher,  professor,  or  educator  in  any  college, 
academy,  or  school  of  learning  to  allow  the  white  and  colored 
races  to  attend  the  same  school,  or  for  any  teacher  or  edu- 
cator, or  other  person  to  instruct  or  teach  both  the  white  and 
colored  races  in  the  same  class,  school,  or  college  building,  or 
in  any  other  place  or  places  learning,  or  allow  or  permit 
the  same  to  be  done  with  their  knowledge,  consent,  or  pro- 
curement. [Acts  1901,  ch.  7,  §2;  Shan.,  §6888a38;  Code, 
%  11396.] 

49-3703.  Penalty  for  violations.— Any  persons  violating  any 
of  the  provisions  of  this  chapter,  shall  be  guilty  of  a  misde- 
meanor, and,  upon  conviction,  shall  be  fined  for  each  offense 
fifty  dollars  ($50.00),  and  imprisonment  not  less  than  thirty 
(30)  days  nor  more  than  six  (6)  months.  [Acts  1901,  ch.  7,  §  3; 
Shan.,  §  6888a39;  mod.  Code  1932,  §  11397.] 
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49-3704.  [UnconstitutiQnaL] 

Gompflei^s  Note.  This  section  was  held  unconstitutional  in 
Kelly  V.  Board  of  Education  (1999),  270  Fed.  (2d)  209  and 
is,  dierefore,  omitted.   It  read: 

49-3704.  Separate  schools  authorized.— Boards  of  education 
of  counties,  cities  and  special  school  districts  in  this  state  are 
authorized  to  provide  separate  schools  for  white  and  negro 
children  whose  parents,  legal  custodians  or  guardians  voluntari- 
ly elect  that  such  children  attend  school  with  members  of  their 
own  race.  [Acts  1957,  ch.  11,  §  1.] 

CHAPTER  22-TRANSPORTATION  OF 
SCHOOL  CHILDREN 

SECTION. 

49-2201.   Power  of  boards  to  provide  transportation  -  Use  to 

achieve  racial  balance  prohibited. 
49-2210.   Color  and  markings  of  buses. 
49-2213.  Speed  limit. 

49-220L  Power  of  boards  to  provide  tiansportatioii-Use 
to  adiieve  racial  balance  prohibited.— Boards  of  education  may 
provide  school  transportation  facilities  for  children  who  live 
over  one  and  one-half  (IM)  miles  by  the  nearest  accessible 
route  from  the  school  to  which  they  are  assigned  by  the  board 
of  education  and  in  which  they  are  enrolled;  provided^  how- 
ever, that  the  boards  of  education  may,  in  their  discretion, 
provide  school  transportation  facilities  for  children  who  live 
less  than  one  and  one-half  ( IK)  miles  by  the  nearest  accessible 
route  from  the  school  in  which  they  are  enrolled,  but  the 
county  shall  not  be  entitled  to  receive  state  transportation 
funds  for  any  student,  other  than  physically  handicapped  chil- 
dren, who  live  less  than  one  and  one-half  (IX)  miles  by  the 
nearest  accessible  route  from  the  school  in  which  they  are 
enrolled;  provided,  that  nodiing  in  this  chapter  shall  be  con- 
strued to  prevent  a  board  of  education  from  transporting 
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physically  handicapped  children,  regardless  of  the  distance 
they  live  from  school,  under  rules  and  regulations  adopted  by 
the  state  board  of  education  Mdth  the  approval  of  the  state  com- 
missioner of  education;  and  provided  further,  that  said  boards 
shall  have  power  to  purchase  school  transportation  equipment, 
employ  school  transportation  personnel,  and  contract  for  trans* 
portation  services  with  persons  owning  equipment,  and  pay 
for  same  out  of  funds  duly  authorized  in  the  budget  approved 
by  the  quarterly  county  court;  provided  further,  that  said 
boards  in  employing  school  transportation  personnel  and  in 
contracting  for  transportation  services  with  persons  owning 
equipment  are  hereby  authorized  to  enter  into  contracts  for 
such  services  for  periods  of  time  as  long  as,  but  not  exceed- 
ing, four  (4)  years  from  the  date  of  making  such  contracts, 
it  being  the  purpose  of  this  section  to  permit  a  reasonable 
degree  of  employment  security  for  such  school  transportation 
perjonnel. 

Provided,  however,  no  board  of  education  shall  use  or  au- 
thorize the  use  of  any  school  transportation  facilities  for  the 
purpose  of  achieving  a  racial  balance  or  racial  imbalance  in 
any  school  by  requiring  the  transportation  of  any  student  or 
pupil  from  one  school  to  another  or  from  one  school  district 
established  for  his  neighborhood  to  another  [Acts  1947,  ck  92, 
§1;  1949,  ch.  233,  -§1;  C.  Supp.  1950,  §24951  (WiUiams 
§  2495.2);  Acts  1957,  cL  10, 5  1;  1957,  ch.  400,  §  1;  1970  (Adj. 
S.),ch.  491,  §1.1 

Amendment  The  1970  amendment  added  the  last  para- 
graph to  this  section. 

EiFective  Date.  Acts  1970  (Adj.  S.),  ch.  491,  §  2.  February 
27,  1970. 

[Note  that  a  statute  similar  to  the  proviso  in  the  last  paragraph 
of  the  statute  above  was  held  unconstitutional  by  the  United 
States  Supreme  Court.  North  Carolina  State  Board  of  Educa- 
tion V.  Swann,  402  U.S.  43  (1971).] 
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APPENDIX  B 


MEMORANDUM  AND  ORDER 
(FUed  July  21,  1971) 

The  defendant  Metropolitan  County  Board  of  Education  of 
Nas^ville  and  Davidson  County,  Tennessee,  filed  two  motions, 
to-wit,  n  motion  to  set  aside  the  judgment  entered  in  this 
cause  on  July  16,  1970,  and  a  motion  to  set  aside  the  memor- 
andum opinion  filed  June  28,  1971,  which  motions  are  ground- 
ed on  the  failure  of  the  Court  to  comply  with  Rule  23  of 
the  Federal  Rules  of  Civil  Procedure* 

Apparently  these  motions  wore  filed  without  counsel  for 
the  defendant  having  made  even  a  casual  perusal  of  the  rec- 
ord in  the  consolidated  cases* 

The  history  of  the  consolidated  cases  reveak: 

The  first  cause  of  Robert  W.  Kelley,  et  al.  v.  Boaid  of 
Education  of  the  City  of  Nashville,  Davidson  County,  Tennes- 
see, et  al.  Civil  No.  2094,  was  filed  on  September  23,  1955. 
This  case  will  be  hereinafter  referred  to  as  the  ''first  case.** 

The  case  of  Henry  C.  Maxwell,  Jr.,  et  al.  v*  County  Board 
of  Education  of  Davidson  County,  Tennessee,  et  al.  Civil 
No.  2956,  was  filed  on  September  19,  1960.  This  case  will  be 
hereinafter  referred  to  as  the  ''second  case.** 

These  cases  were  consolidated  by  consent  order  filed  Sep- 
tember 10,  1963. 

Rule  23  of  the  Federal  Rules  of  Civil  Procedure  as  to  class 
action  was  amended,  eflFective  July  1,  1966.  Prior  to  the 
amendment,  class  actions  were  referred  to  as  "spurious**  or 
"true**  class  actions.  Prior  to  the  amendment,  the  requirements 
for  the  maintenance  and  determination  of  the  existence  of  a 
proper  class  action  were  less  stringent  than  those  require- 
ments as  set  forth  in  Rule  23,  as  amended.  Prior  to  its 
amendment.  Rule  23  did  not  require  detailed  findings  and  de- 
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tenninations  by  the  0)urt  as  set  forth  in  subsection  (c)  of  the 
Rule,  as  amended 

First  Case 

By  Memorandum  filed  on  January  21,  1957,  the  Honorable 
William  E.  Miller  determined  ''that  the  rights  of  the  plaintife 
and  others  similarly  situated  to  attend  the  pubhc  schools  of 
the  City  of  Nashville  without  discrimination  on  account  of 
race  are  recognized  and  declared,  .  .     Record,  Min.  Book 

19,  at  679. 

By  findings  of  fact  and  conclusions  of  law  filed  on  February 

20,  1957,  the  Honorable  William  E.  Miller  adjudicated  that 
Case  No.  2094  was  "properly  hrou^t  as  a  class  action  under 
Rule  23  (a)  of  the  Federal  Rules  of  Civil  Procedure.  Title 
28  U.S.C."  Record,  Min.  Book  19,  at  783. 

On  August  15,  1958,  the  case  was  appealed  to  the  Sixth 
Circuit  Court  of  Appeals.  On  July  20,  1959,  the  Court  of 
Appeals  affirmed  ^he  judgment  of  the  District  Court,  thereby 
affirming  the  determination  of  the  Honorable  William  E.  Mfl- 
ler  that  this  was  a  proper  class  action. 

On  September  10, 1963,  a  consent  order  was  entered  in  Case 
No.  2094,  the  first  case,  and  Case  No.  2956,  the  second  case, 
in  which  the  parties  agreed  and  stipulated  that  the  functions 
and  powers  of  the  defendants  Board  of  Education  of  the  City 
of  Nashville  and  County  Board  of  Education  of  Davidson 
County  were  vested  in  the  Metropohtan  School  System,  and 
the  "Transitional  Board  of  Education  for  the  Metropohtan 
Government  of  Nashville  and  Davidson  County**  was  substi- 
tuted as  defendant.  All  orders,  judgments,  and  other  pro- 
ceedings in  the  first  case  and  the  second  case  were  made  ef- 
fective as  to  the  substituted  defendant.  There  was  an  ex- 
press provision  that  all  orders,  judgments  and  proceedings  en- 
tered previously  would  remain  in  full  force  and  e£Fect,  and 
that  none  of  the  rights  of  the  parties  would  be  affected  or 
prejudiced 
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By  order  of  December  3,  1964,  the  Metropolitan  County 
Board  of  Education  and  its  board  members  were  made  parties 
defendant  in  lieu  of  the  Transitional  Board.  Again,  there  was 
a  provision  that  all  orders,  judgments  and  proceedings  in 
both  cases  would  remain  in  full  force  and  efiFect  and  that  none 
of  the  rights  of  any  parties  would  be  aflFected  or  prejudiced. 

By  order  entered  on  October  7,  1968,  certain  additional 
parties,  including  infants  and  their  parents,  were  added  as  in- 
tervening plaintiffs  to  have  full  standing  as  plaintiffs. 

The  two  cas*;s  were  again  appealed  to  the  Sixth  Circuit 
Court  of  Appeals.  The  opinion  of  the  Court  of  Appeals  was 
filed  in  this  Court  on  February  8,  1971. 


Second  Case 

On  November  23,  1960,  the  Honorable  William  E.  MiDer 
adjudicated  that  "this  is  a  class  action  brought  not  only  by 
the  plaintiffs  for  their  own  benefit  but  also  on  behalf  of  all 
other  persons  similarly  situated."  Record,  Min.  Book  24,  at 
114. 

This  case  was  appealed  to  the  Court  of  Appeals  for  the 
Sixth  Circuit  on  February  20,  1961. 

The  orders  in  the  consolidated  cases  of  September  10 
1963,  December  3,  1964,  and  October  7,  1968,  noted  above 
also  apply  to  this  case. 

As  appears  above,  the  Honorable  Wilham  E.  Miller  care- 
fuUy  adhered  to  Rule  23  as  it  existed  at  the  time  of  the  filing 
of  these  two  cases.  The  Court  of  Appeals  did  not  question 
his  determination,  but  affiimed  the  actions  which  he  took  in 
the  matter.  In  addition,  in  the  latest  mandate  to  the  District 
Court  received  from  the  Court  of  Appeals  in  February,  1971, 
this  Court  was  instructed  to  implement  the  July  16,  1^70 
opinion  of  the  Honorable  William  E.  Miller. 

This  Court  does  not  feel  once  a  class  action  has  been  adju- 
dicated and  the  action  of  the  trial  court  has  been  reviewed 
by  the  Court  of  Appeals,  that  it  is  necessary  or  proper  to 
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continue  to  redetermine  the  standing  of  the  plaintiffs  to  rep- 
resent a  class.  The  United  States  Supreme  Court  in  its  order 
implementing  the  amendment  to  Rule  23  states: 

.  .  the  foregoing  amendments  and  additions  to  the 
Rules  of  Civil  Procedure  shall  take  effect  on  July  1, 
1966,  and  shall  govern  all  proceedings  in  actions  then 
pending,  except  to  the  extent  that  in  the  opinion  of  the 
Court  their  application  in  a  particular  action  then  pending 
would  not  be  feasible  or  would  work  injustice  in  which 
event  the  former  procedure  applies.*'* 

See  also  Escott  v.  Barchris  Construction  Corp.,  283  F.  Supp. 
643  (S.D.  N  Y.  1968);  Polakoff  v.  Delaware  Steeplechase  and 
Race  Assn.,  264  F.  Supp.  915  (Del  1966). 

This  clearly  indicates  an  intent  that  there  should  not  be  a 
continuous  readjudication  of  this  question  in  cases  where  there 
has  been  a  lengthy  history  of  litigation,  both  in  the  district 
and  the  appellate  courts.  Frankly,  this  Court  feels  that  it  is 
not  feasible  or  practical  to  have  continuous  adjudication  of 
such  items. 

In  view  of  the  above,  the  Court  is  hot  required  to  deter- 
mine (1)  whether  this  question  should  have  been  raised 
prior  to  the  adjudication  of  the  cause,  and  (2)  what,  if  any, 
effect  the  alleged  failure  to  comply  with  Rule  23  would  have 
on  the  right  of  the  individual  plaintiff  children  who  reside 
throughout  Davidson  County,  Tennessee,  to  assert  their  con- 
stitutional privilege  to  attend  an  integrated  school  in  a  uni- 
tary school  system. 

The  motions  are  hereby  denied. 

L.  CLURE  MORTON 
United  States  District  Judge 


*  Paragraph  2,  Order  of  the  Supreme  Court  of  the  United  States, 
February  28,  1966,  reporting  amendments  to  the  Federal  Rules  of 
Civil  Procedure  for  the  United  States  District  Courts  to  the  United 
States  Senate  and  House  of  Representatives.  This  is  reported  in  15 
L.Ed.2d  Ixxv. 
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McCree,  Circuit  Judge  (Concurring).  I  agret  *ith  the 
maprity  opinion  on  the  issues  it  discusses.  Nevertheless,  I 
wish  to  add  a  few  observations  concerning  our  reasons  for 
rejecting  plaintiffs'  cross-appeal  and  affirming,  for  the  present, 
the  District  Court's  selection  of  the  HEW  plan. 

The  District  Court,  in  deciding  to  reject  plaintiffs'  plan, 
recognized  that  under  Swann  v.  Charlotte-Mecklenburg  Board 
of  Education,  402  U.S.  1  (1971);  Davis  v.  School  Commis- 
stoners  of  Mobile  County,  402  U.S.  33  (1971);  and  Green  v. 
County  School  Board  of  New  Kent  County,  391  U.S.  430 
(1968),  its  duty  was  to  select  the  plan  that  appeared  to  be 
the  most  effective  in  eradicating  the  effects  of  past  segre- 
gation, unless  it  would  be  impractical  to  adopt  such  a  plan 
The  court  found  that  plaintiffs'  plan  was  "impractical  and 
not  feasible"  because  of  the  costs  and  transportation  prob- 
lems that  would  result  from  the  inclusion  of  certain  out- 
coun^  schools  in  the  plan.   The  court  also  relied  upon  the 
fact  that  plaintiffs'  plan  left  to  the  school  board  the  specifics 
of  pupil  assignment,  grade  organization,  school  structuring 
and  school  district  zoning. 

My  colleagues  and  I  agree  that  there  is  no  need  at  this 
juncture  to  hold  that  the  District  Court  abused  its  discretion 
m^Aus  preferring  the  HEW  plan  over  that  of  plaintiffs.  The 
HEW  plan  promises  to  accomplish  a  significant  degree  of  in- 
tegration, and  it  is  a  plan  that  promises  realistically  to  work 
and  to  work  now.   Green  v.  County  School  Board  of  New 
Kent  County,  supra,  391  U.S.  at  439.  Although  plaintiffs'  plan 
nught  have  more  effectively  desegregated  the  district's  schools 
Its  mclusion  of  outlying  schools  and  its  lack  of  specificity  ren^ 
dered  it,  in  the  court's  opinion,  impractical  and  unfeasible 
Since  the  District  Court  has  retained  jurisdiction  in  order 
to  supervise  the  implementation  and  effectiveness  of  the  HEW 
plan,  plaintiffs  have  the  option  of  revising  their  plan  to 
ehminate  the  defects  noted  by  the  court  and  requesting  the 
court  to  make  specific  changes  in  the  plan  to  promote  in 
a  practical  way,  more  effective  integration.    If  the  court 
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should  then  find  that  plaintiffs'  plan  is  ''feasible  and  peda- 
gogically  sound,''  Robinson  v.  Shelby  County  Board  of  Edu- 
cation, 442  F.2d  255,  258  (6th  Gir.),  on  remand,  330  R  Supp. 
837  (W.D.  Tenn.  1971),  appeal  pending.  No.  7M966  (6th 
Cir.),  it  would  be  required  to  adopt  that  plan.  See  Harrington 
V.  Colquitt  County  Board  of  Education,  No.  72-1579  (5th 
Cir.  May  10,  1972);  Monroe  v.  Board  of  Commissioners  of 
City  of  Jackson,  Tennessee,  453  F.2d  259,  262  (6th  Cir.  1972), 
cert,  filed,  40  U.S.L.W.  3491  (U.S.  March  31,  1972)  (No.  71- 
1249);  Robinson  v.  Shelby  County  Board  of  Education,  supra; 
Davis  V.  School  District  of  the  City  of  Pontine,  Inc.,  443  F.2d 
573,  576-77  (6th  Cir.),  cert,  denied,  404  U.S.  913  (1971).  In 
the  special  circumstances  of  this  case,  therefore,  there  is  no 
need  to  remand  and  thereby  possibly  jeopardize  implementa- 
tion of  the  first  desegregation  plan  ordered  into  effect  in  this 
school  district  that  promises,  after  17  years  of  litigation, 
realistically  to  work  now. 

With  respect  to  plaintiffs'  contention  that  the  District  Court 
abused  its  discretion  in  adopting  a  plan  that  places  the  greater 
burden  of  desegregation  on  black  children  and  their  parents, 
I  observe  initially  that,  although  the  plan  approved  by  the 
Supreme  Court  in  Swann  appears  to  have  contained  a  pro- 
vision that  in  some  respects  resembles  one  of  the  features 
of  the  HEW  plan  attacked  by  plaintiffs  herein  —  the  pairing 
and  clustering  feature  that  requires  all  children  in  grades  one 
through  four  to  attend  suburban  schools  while  all  children 
in  grades  five  and  six  attend  the  inner-city  schools  —  Swann 
cannot  be  read  as  uncritically  approving  any  plan  employ- 
ing a  similar  technique  if  it  has  an  unreasonably  disparate 
racial  impact.  The  issue  apparently  was  not  raised  in  the 
Supreme  Court  and  the  Court  did  not  discuss  it.  Moreover, 
the  District  Court  in  Swann,  in  approving  the  adoption  of 
this  feature  of  the  school  board's  plan,  did  so  ''only  (1)  with 
great  reluctance,  (2)  as  a  one-year,  temporary  arrangement, 
and  (3)  with  the  distinct  reservation  that  'o^e-way  bussing" 
plans  for  the  years  after  1969-70  will  not  be  acceptable."*  Swann 
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V.  Charlotte-Mecklenburg  Board  of  Education,  306  F.  Supp 
1291.  1298  (W.D.  N.C.  1969).  And.  following  the  Supreme 
Ck)urts  decision  in  Swann,  the  District  Court  rejected  a  re- 
vised plan  proposed  by  the  school  board  because,  among 
other  reasons,  the  plan  continued  to  place  a  disproportionate 
burden  on  black  children  and  their  parents  without  showing 
any  educational  justification  therefor.  Swann  v.  Charhtte- 
Mecklenburg  Board  of  Education,  328  F.  Supp.  1346  1352-53 
(W.D.N.C.  1971). 

Since  I  agree,  however,  that  remand  is  not  required  at  this 
time,  and  since  I  wish  to  make  it  clear  what  the  majority 
opimon  IS  not  holding  with  respect  to  this  issue,  I  add  the 
following  comments. 

Without  a  compelling  justification,  adoption  of  a  plar  'at 
places  a  greater  burden  of  accomplishing  integration  on  bu  ok 
students  and  their  parents  is  impermissible,  whether  this  be 
phrased  in  terms  of  an  equal  protection  violation  because  the 
plan  was  the  school  board's  product,  see,  e.g.,  Lee  v 
Macon  County  Board  of  Education,  448  F.2d  746,  753- 
54  (5th  Cir.  1970);  Carr  v.  Montgomery  County  Board 
of  Education,  429  F.2d  382,  385  (  5th  Cir.  1970);  Brice 
V.  Landis,  314  F.  Supp.  974,  978-79  (N.D.  Cal.  1969). 
or  m  terms  of  an  abuse  of  the  court's  discretion  in 
fashioning  an  equitable  remedy  to  rectify  the  effects  of  past 
injustice.  Although  adoption  of  such  a  plan  might  be  justi- 
fiea  on  the  basis  of  the  nature  of  facilities  involved,  or  on 
practical,  administrative  considerations,  or  on  the  need  to 
adopt  a  temporu.>  expedient  to  assure  at  least  immediate 
substantial  progress  toward  the  creation  of  a  unitary  school 
system  {see  Swan  -,  v.  Charlotte-Mecklenburg  Board  of  Edu- 
cation,  supra  306  F.  Supp.  at  1298).  we  cannot  determine  the 
reason  for  the  District  Court's  decision  because  thi  court 
did  not  discuss  this  issue  in  its  memorandum  opinion.  Ordinari- 
ly, in  such  a  case,  we  would  remand  for  findings  and  conclu- 
sions by  the  District  Court.  See  Gordon  v.  Jefferson  Davis 
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Parish  School  Board,  446  F.2d  266  (5th  Cir.  1971)  (per 
curiam). 

However,  the  sane  considerations  that  argue  against  remand 
on  the  issue  of  the  courts  adoption  of  a  less  effective  plan 
are  persuasive  here  as  well.  The  .integration  plan  adopted  by 
the  court  has  been  in  operation  during  the  1971-72  school 
year,  and  the  court  has  retained  jurisdiction  of  this  case  to 
oversee  and,  if  necessary,  to  modify  the  plan's  implementation. 
The  defendant  school  board  has  indicated  in  this  court  that 
it  intends  to  ^eek  modification  on  the  basis  of  asscited  practical 
problems  that  have  become  apparent  since  the  plan  was  put 
into  effect.  Plaintiffs  have  indicated  dissatisfaction  with  the 
adoption  of  a  plan  less  effective  than  that  proposed  by  them, 
and  we  have  indicated  that  they  may  seek  further  relief  in 
the  District  Court.  In  these  circumstances,  I  agree  that  we 
should  not  now  disturb  the  District  Court  s  approval  of  the 
HEW  plan  and  possibly  encourage  the  kind  of  delay  and 
inaction  that  has  caused  this  case  to  pend  for  17  years.  Plain- 
tiffs may  seek  modification  of  the  court  s  order  on  the  ground 
that  the  plan  places  a  disproportionate  burden  on  black  chil- 
dren and  their  parents,  and  this  issue  can  be  litigated  and 
determined  before  the  beginning  of  the  1972-73  school  year. 
In  this  way,  the  disproportionate  burden  asserted  by  plaintiffs 
will  exist  at  most  for  only  a  short  period  of  time  and  will 
an.ount  to  no  more  than  a  transitory  phase  (assuming  the 
absence  of  sufficient  justification  for  maintaining  it  permanent- 
ly) in  the  over-all  creation  of  a  unitary  school  system. 

It  is  to  be  emphasized,  neveitheless,  that  our  refusal  to 
take  afiirmative  action  on  this  issue  at  this  time  results  only 
from  the  peculiar  timing,  posture,  and  history  of  this  case. 
Our  opinion  should  not  be  construed  in  any  way  as  a  quali- 
fication of  tlie  principle  that  a  district  court  has  an  obliga- 
tion to  endeavor  to  distribute  the  burden  of  integration  equi- 
tably on  all  races  and  that  any  deviation  from  this  norm, 
without  a  compelling  justification,  is  impermissible. 
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Finally,  I  observe  that  the  majority  opini.-n  does  not  dis- 
cuss plaintiffs-appellees'  contention  that  they  should  be  award- 
ed double  costs  and  attorneys'  fees  because  the  school  board's 
appeal  is  frivolous  within  the  meaning  of  Fed.  R.  App.  P.  38. 
Since  the  class  action  issue  obviously  has  no  merit,  and  since 
the  only  issue  raised  by  the  Board  that  might  have  merit 
has  never  been  presented  to  the  District  Court,  I  would 
award  the  requested  double  costs  and  attorneys'  fees.  See 
Coppedge  V.  Franklin  County  Board  of  Education,  404  F2d 
1177,  1179-80  (  4th  Cir.  1968);  cf.  Monroe  v.  Board  of  Com- 
misstoners  of  City  of  Jackson,  Tennessee,  supra,  453  F.2d  at 
262-63.  The  long  history  of  this  litigation  would,  in  my 
opinion,  make  such  an  award  particularly  appropriate.  Cf. 
Clark  V.  Board  of  Education  of  the  Little  Rock  School  District 
449  F.2d  493,  499  (8th  Cir.  1971).  cert,  denied,  40  U.SLw' 
3400  (U.S.  Jan.  27,  1972)  (No.  71-751). 
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H  J.  Res.  844  (Rogers)] 

-rsf^  H.  J.  RES.  30 


IN  THE  HOUSE  OF  REPEESENTATIVES 

Januaky  22,1071 

Mr.  HKNNFn*  introduml  tlie  followiiifj  joint  resolution;  wbirh  \\as  referred  to 
the  Committee  on  the  Judiciary 


JOINT  RESOLUTION 

Proposing  an  amendment  to  the  Constitiitiiui  to  provide  tlnit 
n(»  eliild  sliall  I)e  deprived  of  eduention  or  otlier\vis(»  he  forced 
to  attend  a  .school  not  chosen  I)}'  sneli  child  when  sneli  cliild 
is  not  in  the  school  nearest  the  area  of  residence  of  sucli  cliild. 

1  liesolved  hy  the  Senate  and  House  of  Repre^^cntativcs  of 

2  the  United  States  of  America  in  Congress  assembled  (two- 

3  thirds  of  each  House  concurring  therein)  ^  That  tin*  followin*^ 

4  article  is  proposed  as  an  nmendin(»nt  to  the  Constitution  of 

5  the  United  States,  to  be  valid  only  if  ratified  bj^  tlie  leuisla- 

6  turcs  of  three-fourths  of  the  several  States  within  s(»ven  years 

7  after  the  date  of  final  passages  of  this  joint  resolution: 

8  "Section  1.  No  child  shall  be  deprived  of  edncati<»n  <»r 
0  otherwise  be  forced  to  attend  a  school  not  chosen  by  such 


1853 


2 

1  child  when  such  child  is  not  in  tlu»  school  nearest  the  area  of 

2  residence  of  such  child." 


ERIC 
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[The  following  measure  is  identical  to  HJ.  Res.  43:  HJ.  Res.  823  (Hicks  of  Mass,)l 

-ssr  H.  J.  RES.  43 


IN  THE  HOUSE  OF  REPRESENTATIVES 

Jakuabt  22,1&71 

Mr.  Brinkley  introduced  t!ie  following  joint  resolution;  which  was  referred 
to  the  Committee  on  the  Judiciary 


JOINT  RESOLUTION 

Proposing  an  amendment  to  the  Constitution  of  the  United  States 
prohibiting  involuntary  busing  of  students. 

1  Resolved  by  the  Senate  and  House  of  Representatives  of 

2  the  United  States  of  America  in  Congress  assembled  ( two- 

3  thirds  of  each  Home  concurring  therein)  y  That  the  following 

4  article  is  proposed  as  an  amendment  to  the  Constitution  of 

5  the  United  States,  which  shall  be  valid  to  all  intents  and  pur- 

6  poses  a5  part  of  the  Constitution  when  ratified  by  the  legisla- 

7  tures  of  three-fourths  of  the  several  States: 

8  "ABTIOIiB  — 

9  "Section  1.  The  involuntary  busing  of  any  student  to  a 
school  or  the  required  attendance  of  any  student  at  a  school 
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outside  the  student's  local  school  zone  lor  the  puri>ose  of 
achieving  racial  balances  or  quotas  is  prohibited. 

''Sec.  2.  For  the  purposes  of  this  article,  the  term  'local 
school  zone'  shall  mean  the  area  within  which  a  student 
resides." 
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(The  followins:  measures  are  subsUmtirely  identical  to  H.R  66:  H.R.  87  (BeTill), 
and  HJ.  Res.  216  (Nichols)] 


02d  congress 
l8T  Session 


H.  R.  66 


IN  THE  HOUSE  OF  KEPllESENTATIVES 

January  22, 1971 

M»\  AitKRNjrrriv  'introduced  the  followiiijr  bill;  which  was  referred  to  the  Com- 
mittee on  the  Judicinry 


A  BILL 

l^roposing  an  amendment  to  the  Constitution  of  the  United  States 
with  respect  to  freedom  of  choice  for  children  attending?  ele- 
mentary and  secondary  schools. 

1  Resolved  by  the  Senate  and  House  of  Representatives 

2  of  the  United  States  of  America  in  Congress  assembled  (two- 
's  thirds  of  each  House  concurrinr/  therein)  ^  That  the  following 

4  article  is  proposed  as  an  amendment  to  the  Constitution  of 

5  the  United  States,  to  be  valid  only  if  ratified  by  the  legisla- 

6  tures  of  three-fourths  of  the  several  States  within  seven  years 

7  after  the  date  of  final  passage  of  this  joint  resolution : 

8  ''Article— 

9  ''Section  l.  The  right  of  any  person  to  choose  freely 
10  the  public  elementary  or  secondary  school  which  h;s  child 
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or  ward  will  attend  shall  not  be  impaired  by  any  provision  of 
this  Constitution  or  by  any  law,  regulation,  ordinance,  or  ac- 
tion of  the  United  States  or  of  any  State. 

"Sec.  2.  The  Congress  shall  have  power  to  enforce  this 
article  by  appropriate  le^slation." 
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[The  following  measure  is  identical  to  HJ.  Res.  75:  HJ.  R«s.  606  (Burke  of  Fla.)] 
02o  CONGRESS    f  f      T    A  W%n     wm  mm 

H.  J.  RES.  75 


IN  THE  HOUSE  OF  KEPKESKNTATIVES 

J.\Nr.^«v  22, 1071 

MivFhky  ititnxhu-ed  t\w  following  joint  resolution:  wliicli  was  referred  to  the 
Committee  on  the  Jtidiciary 


JOINT  RESOLUTION 

Proposing];  an  aniendnient  to  the  Constitution  of  the  United 
States  relating  to  the  busing  or  hivohmtary  assignment  of 
students. 

1  Ifesolred  btf  the  Samte  and  Hovse  of  Representatives  of 

2  the  United  States  of  America  in  Congress  assembled  (two- 

3  thirds  of  each  House  concurring  therein).  That  the  following 

4  article  is  proposed  as  an  amendment  to  the  Constitution  of  the 

5  United  States  whicL  ^'  «11  be  valid  to  all  intents  and  purposes 

6  as  part  of  the  Constitution  when  ratified  by  the' legislatures 

7  of  three-fourths  of  the  several  States  within  seven  years  from 

8  the  date  of  its  submission  by  the  Congress : 
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1  ''Article  — 

2  "Nothing  in  the  Constitution  of  the  United  States  shall 

3  empower  any  official  or  court  of  the  United  States  to  issue 

4  nny  order  requiring  or  encouraging,  or  directing  or  per- 
mitthig  any  funds  to  be  used  or  withheld  to  require  or  en- 

^  courage,  the  transportation  or  busing  of  pupils  or  students 
from  one  scliool  to  anotlier  or  one  school  district  to  another 
^  or  to  force  any  student  or  students  attending  any  elementary 
^  or  secondary  school  in  their  own  neighborhood,  where  such 
1^  school  is  not  established  purposely  to  perpetuate  segregation, 
to  attend  any  other  scliool  against  the  choice  of  Irs  or  her 
pn  rents,  parent  or  guardian,  in  order  to  accomplish  any 
objective  or  purpose,  express  or  implied,  under  this  Consti- 
tution." 


1860 


[The  following  measure  is  identical  to  HJ.  Res.  79:  HJ.  Re&  652  (Chmppell,  Sikes, 
Daniel  of  Va.,  Waggonner)] 


m  CONGRESS 
l6T  Session 


H.  J.  RES.  79 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  s22,  1071 

Mr.  Fi  gi  \  inlroduml  tlic  followiiigr  joint  resolution;  whicli  was  loferrod  to  tlu* 
Connnittec  on  the  Jmliciavy 


JOINT  RESOLUTION 

rn)posiii<r  an  amendment  to  the  C^on^titution  of  the  Uiiitod  States 
with  respect  to  freedom  of  choice  in  attending  pubHc  schools. 

1  Resolved  by  the  Senate  and  House  of  Representatives  of 

2  the  United  States  of  America  in  Congress  assembled  ( two- 

3  thirds  of  each  House  concurring  therein)  ^  That  the  following 

4  article  is  proposed  as  an  amendment  to  the  Constitution  of  the 

5  United  Stntes,  which  shall  be  valid  to  all  intents  and  purposes 
f)  as  part  of  the  Constitution  only  if  ratified  by  the  legislatures 

7  of  three-fourths  of  the  several  States  within  seven  years  from 

8  the  date  of  its  submission  to  the  States  by  Congress: 

9  "Article  — 

10  "No  citizen  shall  be  compelled  against  his  will  to  do  or 

11  perform  any  act  required  on  the  ba,sis  of  race,  color,  or 

12  national  origin.** 
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ss-  H.  J.  RES.  94 


IN  THE  nOUSE  OF  REPRESENTATIVES 

Januaky  22, 1971 

Mr,  Grikfin  introduced  tlie  following  joint  iv-olut  ion  J  »hicli  wns  roforrod  to 
the  Connnittec  on  the  Judiciary 


JOINT  RESOLUTION 

Proposing  an  amendment  to  the  Constitution  of  the  United 
States  with  respect  to  tlie  establishment  of  public  scliools. 

1  Resolved  bji  the  Senate  ami  House  of  liepre-^cutntivef^  of 

2  the  Umted  States  of  America  in  Congress  assembled  ftiro- 

3  thirds  of  each  House  comuvring  therein)^  That  the  folliiwin^ 

4  article  is  proposed  as  an  amendment  to  the  Constitution  of 

5  the  United  States,  which  shall  be  valid  to  all  intents  and  pur- 

6  poses  as  part  of  the  Constitution  only  if  ratified  by  the  legis- 
.7  latnres  of  three-fourths  of  the  several  States  within  seven 
8  years  from  the  date  of  its  submission  to  the  States  by 
?  Conjrrcss: 

10  "Abttclk  — 

11  "Each  State  shall  create  public  school  districts  in  such 
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1  number  as  is  necessary  to  provide  public  education  at  tbe 

2  elementary  and  secondary  school  lev'^ls.  The  geographic  and 

3  population  limits  of  each  school  district  shall  be  such  as  to 

4  insure  the  nn)st  efficient  operation  of  schools  and  to  provide 

5  for  the  highest  quality  of  eduration  possible.  Each  such 

6  school  district  shall  be  governed  by  a  board  of  education 

7  consisthig  of  five  members  elected  by  the  residents  of  the 

8  school  district  who  have  attained  the  age  of  twenty-one.  The 

9  term  of  office  of  each  member  of  a  board  of  education  shall 

10  be  two  years.  The  employment  and  assignment  of  teacher.s 

11  withhi  a  sdiool  district  shall  be  within  tlie  exclusive  author- 

12  ity  of  the  appropriate  board  of  education;  and  each  such 

13  board  shall  have  exclusive  authority  to  assign  pupils:  Pro- 

14  videdf  That  no  child  may  be  denied  admission  to  a  public 

15  school  because  of  his  race,  creed,  color,  religion,  or  national 

16  origin;  and  no  child  may  be  compelled  to  attend  a  school 

17  because  of  his  race,  creed,  color,  religion,  or  national  origin." 
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~H.  J.  RES.  150 


IN  THE  HOUSE  OF  REPIJESEXTATIVES 

Jan-UAH Y  22,1971 

Mr.  U  MICK  introdnct'd  tlie  folio>>in<r  joiii(  re.so]iition;  Mlnrh  aaji.s  refrrrccl 
to  tlio  Committee  on  the  .huliciarv 


JOINT  RESOLUTION 

iVoposiufran  iinu'iulnuMit  to  ihv  CoiHtitntion  nf  thv  VuMvA  Stntis 
relatinjr  to  i)owors  not  dHofratcd  to  the  VnitvA  States. 

1  Ifesohml  hif  the  Hvnntv  ami  llousv  of  lieprvsniiativvs  of 

2  the  Jointed  States  of  Amerint  in  ('on(/ress  assembled  (tiro- 

3  thirds  of  each  House  connnriiuf  therein),  Tlmt  tl  ollow- 

4  injr  article  is  proposed  as  an  anuMulnient  to  tlie  (Jonstitnti(ni 
of  the  United  States  wliieli  shall  he  valid  to  all  intents  and 

^>  purposes  as  part  of  the  Ctnistitntion  when  ratified  hy  the 
^  legislatures  of  three-fourths  of  the  several  States  within 
^  seven  years  from  the  date  of  its  submission  by  the  Congiess: 
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"Article  — 

"The  power  to  e^1al)lish  or  supervise  schools  or  other 

« 

educational  facilities  within  a  State  •  •  declared  to  be  a  power 
not  delegated  to  the  United  States  by  the  Ccaistitntion,  nor 
prohibited  by  it  to  the  States,  and  is  reserved  to  the  States 
respectively,  or  to  the  people." 


1865 


[The  following  measure  is  identical  to  H  J.  Res.  179:  H  J.  Res.  653  (Chappell,  Sikes, 
Daniel  of  Va.,  Waggonner)] 

H.  J.  RES.  179 


IX  THE  HOUSE  OF  REPRESENTATIVES 

January  22, 1971 

Mr.  SiKE.s  introduml  the  following  joint  resolution;  whicl»  was  referred 
to  the  Committee  on  the  Judiciary 


JOINT  RESOLUTION 

Proposing  an  amendment  to  tlic  Constitution  of  tlie  United 
States  with  respect  to  freedom  of  choice  in  attending  public 
schools. 

1  Resolved  by  (he  Senate  and  House  of  Bepresentatives  of 

2  the  United  States  of  America  in  Congress  assembled  (tfco- 

3  thirds  of  each  House  concurring  therein) f  That  the  follow- 

4  ing  article  is  prop(»sed  as  an  amendment  to  the  Constitution 

5  of  the  United  States,  which  shall  be  valid  to  all  intents  and 

6  purposes  as  part  of  the  Constitution  only  if  rat'i  ed  by  the 

7  legislatures  of  three-fourths  of  the  several  States  within 

8  seven  years  from  the  date  of  its  submission  to  the  States 

9  by  Congress: 
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1  "Abtiolb— 

2  -   "The  right  of  any  citizen  to  be  assigned  to  the  public 

3  school  of  his  parents'  or  guardian's  choice  if  a  minor,  or  to 

4  the  public  school  of  his  choice'  if  an  adult,  shall  not  be 

5  denied  or  abridged  by  the  United  States  either  directly  or 

6  by  means  of  a  condition  to  the  receipt  of  Federal  financial 

7  assistance/' 


1867 


[The  following  measures  are  identical  to  HJ.  Res.  561:  HJ.  Res.  564  (Edwards  of 
Ala.),  H  J.  Res.  597  (Satterfield),  H  J.  Res.  651  (Thompson  of  Ga.,  Abbitt,  Broyhill 
of  Va.,  Buchanan,  Collins  of  Tex.,  Duncan.  Fisher,  Kuykendall,  McClure,  Rarick, 
Schmitz,  Scott,  Sikes),  HJ.  Res.  658  (Thompson  of  Ga.,  Blanton),  HJ.  Res.  860 
(Price  of  Tex.),  and  H  J.  Res.  875  (Dickinson)] 

H.  J.  RES.  561 


TX  THE  nOUSE  or  RErRESEXTATIVES 

Ai'Rii.  20,  IiiVl 

Mr.  'riiiiMi'^ov  of  Georgia  (for  ijimsclf^  Mr.  liWiMJitKitK.  and  Mr.  .VsnnRWK) 
nitio«!ti<'o<l  tlip  following  joint  resolution:  which  was  referred  to  the  Com- 
mittee on  the  .Tudiciary 


JOINT  RES0LUT20N 

IVoposiiie:  an  amendment  to  the  f imstUntion  of  the  United 
States  relative  to  freedom  from  f<»reed  assi^rnment  to  seliools 
or  jobs  beeanse  of  race,  erecd,  or  eolur.. 

1         Hvsolved  by  the  Senate  and  Ilonstv  of  Representatives 

of  the  (hiiffd  States  of  Ajuerica  in  Conrfress  assembled  (Uro- 

3  thirds  of  each  House  concurnnq  therein).  That  the  following 

4  article  is  pro])osed  as  an  amendment  to  the  Constitution  of 
the  Ignited  States,  which  shall  be  valid  to  all  intents  and 

(>   purj^osos  a.s  part,  of  the  Constitution  when  ratified  by  the  Icgis- 
lature<  of  three-fourths  of  the  several  States:, 

8  *'Amrni)MRNt  Fkkkdom  From  Forck 

9  ^'SiTTiON  1.  No  public  school  student  shall,  because  of 
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his  race,  creed,  or  color,  be  assigned  to  or  required  to  attend 
a  particular  school. 

"Sec.  2.  No  public  school  teacher  or  other  public  em- 
ployee of  the  United  States  of  America  or  one  of  the  several 
States  or  any  political  subdivision  thereof  sholl,  because  of 
his  race,  creed,  or  color,  be  assi^rned  to  or  required  to  work 
at  any  particular  job  or  location. 

''Sec.  3.  This  nrtide  slinll  be  iuoperntive  unless  it  shall 
have  been  ratified  as  an  aniendinent  to  the  Constitution  by  the 
legislatures  of  thice-fourtlis  of  the  s(^veral  States  within 
seven  years  from  tlie  date  of  its  sulmiission.'' 
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H.  J.  RES.  579 


IN  THE  HOUSE  OF  KEPRESENTATIVES 

April  27, 1971 

Mr.  Whitten  introdiuied  the  following  joint  resolution;  which  was  referred 
to  the  Committee  on  the  Judiciary 


JOINT  RESOLUTION 

Proposing  an  amendment  to  the  ConsUtntion  of  the 
United  States. 

1  Resolved  hf  the  Senate  and  House  of  Representatives  of 

2  the  United  States  of  America  in  Congress  assembled  (two- 

3  thirds  of  each  House  concurring  therein),  that  the  follow- 

4  ing  article  is  herehy  proposed  as  an  amendment  to  the 

5  Constitution  of  the  United  States,  which  shall  be  valid  to 

6  all  intents  and  purposes  as  part  of  the  Constitution  only  if 

7  ratified  by  the  legislatures  of  three-fourths  of  the  several 
S  States  within  seven  years  from  the  date  of  its  submission  to 
9  the  States  by  the  Congress: 

^  "Article  — 

1  "Section  1.  No  governmental  authority  shall  at  ai;y 

2  time  force  any  school  or  school  district  which  is  desegregated 
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1  lus  tliat  term  is  defined  in  title  IV  of  the  Oivi!  Kiglits  Act 

2  of  1964,  Public  Law  88-:]52,  to  take  any  action  to  force 

3  the  busing  of  students;  to  re<iuire  the  abolisliinent  of  any 

4  school  so  desegregated;  or  to  force  on  account  of  race, 

5  creed,  or  color  the  transfer  of  students  to  or  from  a  par- 

6  ticular  school  so  desegregated  over  the  protest  of  his  or  her 

7  parents  or  pareot." 
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&  H.  J.  RES.  587 


IN  THE  HOUSE  OF  REPRESENTATIVES 

April  29,1971 

Mr.  Arciirr  introduced  the  following  joint  resolution;  which  was  referred 
to  the  Committee  on  the  Judiciary 


JOINT  RESOLUTION 

rroposing  an  amendment  to  the  Oonstitiitiuu  of  the  United  States 
relative  to  freedom  from  forctul  assignnjent  to  schools  because 
of  i.U'e,  creed,  or  color. 

1  Resolved  by  the  Senate  and  House  of  Representatives  of 

2  the  United  States  of  America  in  Congress  assembled  (two- 

3  thirds  of  each  House  concurring  therein)  ^  That  the  follow- 

4  ing  article  is  proposed  as  an  amendment  to  the  Constitution 

5  of  the  United  States,  which  shall  be  valid  to  all  intents  an^l 

6  purposes  as  part  of  the  Constitution  when  ratified  by  the 

7  lepslaturcs  of  three-fourths  of  the  several  States: 

8  "AMKND^fBNT         FREKDO^I  FrOM  FOBCB 

9  "Section  1.  No  public  school  student  shall,  because  of 

10  his  race,  creed,  or  color,  be  assigned  to  or  required  to  attend 

11  a  particular  school. 
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1  ''Sec.  2.  This  article  sliall  be  inoperative  unless  it  shall 

2  have  been  ratified  as  an  amendment  to  the  Constitution  by 

3  the  legislatures  of  three-fourths  of  the  several  States  within 

4  seven  yeai-s  from  the  date  of  its  submission/' 
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[The  following  measures  mre  identical  to  HJ.  Res.  600:  H J.  Res.  747  (Gibbons), 
HJ.  Res.  820  (Wright),  HJ.  Res.  856  (Andrews  of  Ala.),  HJ.  Res.  858  (Clark),  and 
HJ.  Res.  1035  (Kemp)] 


92d  CONGRESS 
Iffr  Session 


H.  J.  RES.  600 


IN  THE  HOUSE  OF  REPRESENTATIVES 

April  29,1971 

Mr.  YoxjKO  of  Florida  introaiiced  the  following  joint  resolution;  which  was 
referred  to  the  Committee  on  the  Judiciary 


JOINT  RESOLUTION 

IVoposing  an  amendment  to  the  Constitution  of  the  United 
Stiitos  relating  to  tlic  busing  or  involuntary  assignment 
of  students. 

1  Resolved  lij  the  Senale  and  Home  of  RepresenMives  of 

2  the  United  States  of  ATnevica  in  Contjress  assembled  ( two- 

3  thirds  of  each  House  concurring  therein),  That  the  following 

4  article  is  iiro)>osed  as  an  amendment  to  the  Constitution  of 

5  the  United  States  which  shall  be  valid  to  all  intents  and  pur- 

6  poses  as  part  of  the  Constitution  when  ratified  by  the  legis- 

7  latttros  of  tbrcc-fourlhs  of  the  several  Stntes  within  seven 

8  years  from  llio  date  of  its  submission  by  llio  fVMijrrrss: 
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1  "ArTICI/B  — 

2  "Section  1.  The  right  of  students  to  attend  the  public 

3  school  nearest  their  place  of  residency  shall  not  be  denied 

4  or  abridged  for  reasons  of  race,  color,  national  origiu,  reli- 

5  gion,  or  sex. 

i)  "SeX5.  2.  The  Congress  shall  have  the  power  to  enforce 

7  this  article  L y  appropriate  legislation." 


1875 


[The  following  measures  are  identical  to  H J«  Res.  607:  HJ.  Res.  640  (Baring),  and 
H  J.  Res.  781  (Cabell,  Roberts)] 

H.  J.  RES.  607 


IN  THE  HOUSE  03?  REPRESENTATIVES 

May  4, 1071 

Mr.  Casky  of  Texas  introihiivd  tlio  follow intr  joint  rosolntion;  which  was 
referred  to  the  Connnittec  on  the  Jiulirinry 


JOINT  RESOLUTION 

Proposing  an  amendment  to  the  Constitution  of  the  United  States 
to  insure  the  rights  of  parents  and  local  school  authorities  to 
determine  which  school  the  children  in  that  locality  will  at- 
tend. 

1  Resohed  by  the  Senate  and  House  of  Representatives 

2  of  the  United  States  of  America  in  Congress  assembled 

3  (two-thirds  of  each  House  conairring  tlicrein),  That  the 

4  following  article  is  proposed  as  an  amendment  to  the  Con- 

5  stitution  of  the  United  States,  which  shall  be  valid  to  all 

6  intents  and  purposes  as  part  of  the  Coni5titution  only  if  rati- 

7  fied  by  the  legislatures  of  three-fourths  of  tlie  several  St.ates 

8  within  seven  years  from  the  date  of  it«  submission  by  the 

9  Congress: 
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1  ,  "Articlf;  — 

2  "Section  1.  The  right  and  duty  of  designating  which 

3  public  elementary  and  secondary  sdiool  a  child  or  ward 

4  will  attend  belongs  jointly  to  the  parents  or  gjiardian  of 

5  each  child,  or  ward,  and  to  the  local  school  board  for  the 

6  district  in  M'hich  the  child  resides,  or  other  local  educational 
authority,  and  shall  not  be  impaired  or  denied,  either  directly 

^  or  indirectly,  by  this  Constitution  or  by  any  law,  ordinance, 
^  regulation,  or  action  of  the  United  States,  or  of  any  State 

or  political  subdivision  tliercoL 

"Sec.  2.  Tlic  Congress  shall  have  power  to  enforce  this 

article  with  appropriate  legislation/' 
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tThe  following  measures  are  identical  to  H J.  Res.  620:  H  J.  Res.  593  (Mizell,  Jonas), 
M.J.  Res.  646  (Mizell,  Baker,  Buchanan,  Camp,  Coilins  of  Tex.,  Derwinski, 
DeTine,  Flowers,  Jonas,  Lent,  Minshall,  Montgomery,  Poage,  Scott),  H.J.  Res.  702 
(Taylor),  HJ.  Res.  769  (Downing),  HJ.  Res,  777  (Whitehurst),  HJ.  Res.  841 

^^^^^^  of  N.C.),  HJ.  Res.  874  (Don  Clausen),  HJ. 
Res.  877  (Sturkey),  HJ.  Res.  880  (Mizell,  Baker,  Buchanan,  Camp,  Del  Clawson, 
Collins  of  Tex.,  Uerwinski,  Devine,  Flowers,  Jonas,  King,  Lent,  Minshall,  Mont- 
Scott.  Zion),  H  J.  Res,  888  (Quillen),  H  J.  Res  S27  (Bray),  H  J.  Res. 
977  (Whalley).  HJ.  Res.  1021  (Halpem).  and  HJ.  Res,  1190  (Mrs.  Andrews  of 
Ala.)] 


92d  congress 
IsT  Session 


H.  J.  RES.  620 


IN  THE  HOT^SE  OF  REPRESENTATIVES 

Mat  6, 1971 

Mr.  TiKNT  introduced  the  following  joint  resolut  on;  yihidx  was  referred  to  the 
Committee  on  the  JiuIj  *iai> 


JOINT  RESOLUTION 

Propo.«5ing  nn  amendment  to  the  Constitution  of  the  United.St^ites 
relative  to  neighborhood  schools. 

1  Resolved  by  the  Senate  and  House  of  Representatives  of 

2  ''the  United  States  of  America  in  Congress  assembled  (two- 

3  thirds  of  each  House  concun.^n  iherein),  Th&t  the  following 

4  article  is  proposed  as  an  amendment  to  the  Constitution  of  the 

5  United  States,  to  be  valid  only  if  ratified  by  the  legislatures  of 

6  three-fourths  of  tlic  several  States  within  seven  years  after 

7  the  date  of  final  passage  of  this  joint  resolution : 

8  ^'Aeticle  — 

9  "Section  1.  No  public  school  student  shall,  because  of 

10  his  race,  creed,  or  color,  be  assigned  to  or  required  to  r.ttend 

11  a  particular  school. 
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1  "Sec.  2.  Congress  shall  have  the  power  to  enforce  this 

2  article  by  appropriate  legislation." 


1879 


92d  congress 
IsT  Session 


H.  J.  RES.  628 


IN  THE  HOUSE  OF  REPRESENTATIVES 

Mat  11,  mi 

Mr.  Fountain  introduced  the  following  joint  resolution;  which  was  referred 
to  the  Committee  on  the  Judiciary 


JOINT  RESOLUTION 

Pi-oposing  an  amendment  to  the  Constitution  of  the  United  States 
relating  to  attendance  assignments  in  public  schools  on  the 
basis  of  race  or  color. 

1  Unsolved  by  the  Senate  and  House  of  Representatives  of 

2  the  United  States  of  America  in  Congress  assembled  (two- 

3  thirds  of  each  House  concurring  therein)  y  That  the  following 

4  article  is  proposed  as  an  amendment  to  the  Constitution  of  the 

5  United  Spates,  to  be  valid  only  if  ratified  by  the  legislatures 

6  of  three-fourths  of  the  several  States  within  seven  years  after 

7  the  date  of  final  passage  of  this  joint  resolution : 

8  "Article  — 

9  "No  govenuueiital  authority  ^lall  at  any  time,  nor  for 

10  any  purpose,  shape,  determine  or  prescribe  attends  .ice  as- 

11  signments  in  public  schools  on  the  basis  of  race  or  color/' 


1880 


92d  congress 
IST  Session 


H.  J.  RES.  636 


IN  THE  HOUSE  OF  REPRESENTATIVES 

May  12,1971 

Mr.  Lvssos  nitroduml  the  following  joint  resolution;  which  was  referred 
to  rhe  Committee  on  rhe  Judiciary 


JOINT  RESOLUTION 

Proposing  an  amendment  to  the  Constitution  of  the  United  States. 

1  Resolved  by  Ihe  Senate  and  House  of  Represent.-., ive.t  of 

2  the  United  Sl/it£S  of  America  in  Congress  assembled  (two- 

3  thirds  of  each  House  concurring  therein),  That  the  fc.IIowing 

4  iii  ticlc  is  proposed  as  an  amendment  to  the  Oonstitiition  of 

5  the  United  States,  t«  be  valid  only  if  ratified  by  the  legisla- 

6  tiires  of  three-fourths  of  the  several  States  within  seven  years 

7  after  the  date  of  tlie  final  passage  of  this  joint  resolution: 

^  "ARTICIiB  — 

"Section  1.  No  public  school  student  shall,  because  of 
his  race,  creed,  or  color,  be  assigned  to  or  required  to  attend  a 
"   particular  school. 
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1  "Sec.  2.  No  public  school  teacher  or  other  public  ein- 

2  ployee  of  the  United  States  of  America  or  one  of  tiic  several 

3  States  or  any  political  subdivision  thereof  shall,  because  of 

4  his  race,  cteed,  or  colw,  be  employed,  promoted,  or  assigned 

5  to  or  required  to  work  at  aiiy  particular  job  or  location. 

<»         "Sec.  3.  The  Congress  shall  have  the  power  to  enforce 

7  this  article  by  appropriate  legislation." 


1882 


~  H.  J.  RES:  854 


IN  THE  HOUSE  OF  REPRESENTATIVES 

Seftember  8,1071 

Mr.  VvncKt,L  introduce'^  tie  following  joint  resolution:  whirh  was  referrerl 
t>  tlie  Committee  on  tJie  Judiciary 


JOINT  RESOLUTION 

Proposing  an  amendment  to  the  Constitution  of  tlic  United  States 
relative  to  freedom  from  forced  assignment  to  schools  because 
of  race,  creed,  or  oo-lor. 

Whereas  the  American  educational  tradition  of  neighborhood 
school  systems  has  been  endangered  by  recent  decisions  of 
the  Supreme  Court  and  has  been  further  disnipted  by  con- 
tradictory statements  and  actions  of  the  President  of  the 
United  States  and  high  officials  of  his  administration ;  and 

Wliereas  thousaods  of  American  schoolchildren  are  bein^  up- 
rooted from  familiar  neighoorhood  schools  and  are  being 
diffused  throughout  entire  metropolitan  areas  by  bus;  and 

Whereas  the  ensuing  dissolution  of  the  neighborhood  school  con- 
cept, and  the  resulting  strife  accompanying  it  poses  drastic 
coa«equences  for  the  overall  quality  of  American  education 


18S3 
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and  has  worked  great  hardsliiji  and  sufferin*;  on  children, 
parents,  and  connnunities;  and 

Whereas  Congress  has  enact^Ml  piohtbitions  on  at  least  seven 
occasions  against  the  Federal  Gt>vemnient  requiring  the 
forced  transportation  of  sclioolchildren  to  Jieliieve  prede- 
termined levels  of  attendance  with  regard  to  nar,  creed,  or 
color  within  individual  scho  tls:  Now,  therefore,  he  it 

1  Hesolved  by  the  Svuatv  and  House  of  Representatives 

2  of  tlie  United  States  of  America  in  Comjress  assembled  (two- 
's  thirds  of  each  House  conairrimf  therein)^  That  the  following 

4  article  is  proposed  as  an  amendment  to  the  Constitution  of  the 

5  Ignited  States,  which  shall  he  valid  to  all  intents  and  purjjoses 

6  as  part  of  the  Constitution  when  ratified  by  the  legislatures 

7  of  three-fourths  of  the  several  Slates  within  seven  yeiirs  from 

8  the  date  of  its  suhniission; 

9  "Article  — 

10  "Skction  1.  The  right  and  duty  of  designating  which 

11  public  elementary  and  secondary  sehmil  a  child  or  ward  will 

12  attend  heloii;rs  j-nitly  to  the  parents  or  guardian  of  each 

13  child,  or  ward,  and  to  the  h)c^il  school  board,  or  other  local 

14  educational  authority,  f^>r  the  district;  in  which  the  child 
1-">  resides,  and  shall  not  be  iin{)aired  or  dcnicf^  :jither  directly  or 
lf»  indirectly,  by  any  law,  ordinanc(%  regulat.on,  or  action  of  the 
IT  United  States,  or  of  an;,  St«t(»  or  political  subdivision  thereof. 

18  "Sec.  £.  No  agency  or  authority  of  the  Federal  (lov- 

19  emment  or  of  nny  of  the  odicial  governing  bodies  of  the  sev- 
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1  eral  Suites,  including  the  political  subdivijjions  therein,  shall 

2  (Muu't  or  otherwise  pronuiljrate  any  legislati<»u,  ordinance, 
'>  regulation,  or  other  statute  which  maintains  or  would  tend  to 
4  niaintHin  any  distinction  between  the  quality  of  education 
'}  offered  by  any  of  the  public  elcnientary  and  ^ec\»udary  H'hools 
<i   within  the  purview  of  such  agency,  authority,  or  odicial  gov- 

7  eniing  body. 

8  "Sec.  3.  The  Congress  shall  have  power  to  enforce  this 
article  with  appropriate  legislation." 


1885 


H.  J.  RES.  855 


IN  THE  HOUSE  OF  REPRESENTATIVES 

SKriKMHKK  J),  1071 

Mr.  .\*mrr  ihti'mliiretl  tlu»  following  joint  ivsoliition;  wliii-li  was  reform] 
to  tlie  Coiiiiiiittve  on  the  Judiciary 


JOINT  RESOLUTION 

Proposing  an  amendment  to  the  Constitution  of  the  United 
States  relating  to  open  admissions  to  public  schools. 

1  Resolved  hy  the  Senate  and  House  of  Representatives  of 

2  the  United  States  of  America  in  Congress  assembled  (two- 

3  third'  of  each  House  concurring  therein)  ^  That  the  follov- 

4  inp  article  is  proposed  as  an  amond.iient  to  the  Constitution 

5  of  the  United  States,  to  be  valid  only  if  ratified  by  the  legis- 

6  latures  of  three-fourths  of  the  several  States  within  seven 

7  years  after  the  date  of  final  passage  of  this  joint  resolution : 

8  "Article— 

9  "Section  1.  No  official  or  cotirt  of  the  United  States 

10  shall  issue  any  order  providin/r  for  the  transportation  of  pupils 
1  or  students  to  public  schools  where  such  transportation  is  in- 


«0-44')  O  '  72  -  |.t.  3  .  a** 
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1  tended  to  overcome,  or  has  the  effect  of  overcoming,  racial 

2  imbalance  in  public  schools. 

3  "Sec.  2.  No  public  school  student  shall,  because  of  his 

4  race,  creed,  or  color,  be  assigned  to  or  required  to  attend  a 

5  particular  sdiool. 

6  "Sec.  3.  The  Congress  shall  have  the  power  to  enforce 

7  this  article  by  appropriate  legislation." 


1887 


'SST  H.  J.  RES.  983 


IN  THE  HOUSE  OF  REPRESENTATIVES 

NovKMBBR  :\o,mi 

Mr.  CiiAiib^m.AiN  introducwi  the  following  joint  n^sehition ;  which  was  lefernd 
to  the  Commitk^e  on  the  Judiciary 


JOINT  RESOLUTION 

Pn>p<>sing  ail  ainenduient  to  the  Constitution  of  the  United  Slates 
relating  to  the  assignment  and  transportation  of  pupils  to 
public  schools. 

1  Kesolved  by  (he  Sertatc  and  House  of  Represmtatives 

2  of  Ue  United  States  of  America  in  Congress  assembled 

3  (twff-thirds  of  each  House  concurring  therein),  the 

4  following  article  is  proposed  as  an  amendment  to  the  Consti- 

5  tution  of  the  United  States: 

6  "Akticlb— 

7  "Section  1.  This  Constitution  shall  not  be  constiued  to 

8  re<i«ire  that  pupils  be  assigned  or  transported  to  public 

9  scl'.ools  on  the  basis  of  their  race-  color,  religion,  or  national 
0  origin. 
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■1        "Sec.  2.  The  Congress  shall  have  the  power  to  enforce 

2  thiij  article  by  appropriate  legislation. 

3  "Sec.  3.  This  article  shall  he  inoperative  unless  it  shall 

4  have  been  ratified  as  an  amendment  to  the  Constitution  by 

5  the  legishitures  of  three-fourths  of  the  several  States  within 

6  seven  years  from  the  date  of  its  submission  to  the  States 

7  by.  the  Cungres*?." 


1889 


~  H.  J.  RES.  1039 


IN  THE  HOUSE  OF  KEPRESENTATIVES 

jAXUAnv  31,1972 

Mr.  MiNfiiiALL  intr«  <luce<l  tlie  followiugf  joint  resolution;  wlii<  li  «as  lefori-ed 
to  tlio  Qonunittcc  on  tlie  Judiciary 


JOINT  RESOLUTION 

Proposing  an  amendment  to  tlie  Constitution  of  the  United  States 
to  insure  tlie  right  of  States  lo  estal)lish  and  prescri))c  tlie 
powers  of  their  local  educational  agencies. 

1  J}e'i(f1vf<1  by  fite  Senate  ami  House  of  Tfepreseufafires 

2  of  the  United  Sfafcs  of  America  in  Contjress  aftnemhled  (fwo- 

3  thirds  of  each  House  con  nrring  then  hi That  the  following 

4  article  is  proposed  as  an  amendment  to  the  Constitution  of 

5  the  United  States,  lo  he  valid  only  if  ratified  hy  the  legisla- 

6  turcs  of  three-fourths  ot  the  several  States  within  seven  years 

7  after  <he  date  of  final  i)assagc  of  this  joint  resolution: 

8  "Articlk  — 

9  "Skctiox  1.  Eac'.i  Stnte  sliall  have  ilie  exclusive  right 
10  to  cstahlish  and  determine  tlie  jurisdiction  and  ])owers  of 
M  i)ul)lit  agencies  in  the  State  dealing  witli  education." 
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CONGRESS  11    '2  nrin    m  ^ 

H.  J.  RES.  1043 


IN  THE  HOUSE  OF  REPKBSENTATIVBS 

Fkbuitauy  1,1972 

r.  Mma.  introrliiml  tlto  follrm  iufy  joi,,t  resolution ;  whicli  was  roforrwl  to  tlie 
Coinmittoc  on  the  Judiciary 


JOINT  RESOLUTION 

Projxjsing  an  ainemlnient  to  the  Ccmstitntion  of  the  United 
States  to  give  to  lor^l  school  authorities  the  right  to  de- 
termine the  extent  to  which  students  arc  provided  transp<)rta- 
tion  to  th»ir  schools. 

1  Resolved  hy  the  Senate  and  House  of  Represenlaiires  of 

2  the  United  States  of  America  in  Congress  assemlkd  (two- 

3  thirds  of  each  House  concurring  therein),  That  the  following 

4  article  is  proposed  as  an  flmcndment  to  the  Constitution  of 

5  the  United  States,  to  he  valid  only  if  ratified  hy  conventions 

6  in  three-fourths  of  the  several  States  within  seven  years 

7  after  the  date  of  final  passage  of  this  joint  re?  )lution: 
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"Article  — 

"Section  1.  Each  local  public  school  authority  in  a 
State  shall  have  the  right,  to  the  extent  not  iuconsistent 
with  State  law,  to  determine  the  extent  to  which,  and  the 
manner  in  which,  students  are  provided  transportation  to 
their  schools/' 


1892 


92d  congress 

2u  Session 


H.  J.  RES.  1 073 


IN  THE  UOUSE  OF  REPKKSKXTATIVES 

FnmcMjY  2:5.  ii>7u* 

iMr.  HBNNKrr  iiitroduwl  tlu-  fnllowinir  joint  ivM»lntion:  uliirli  kuxs  vvfvvivi] 
to  the  Conunituf  on  the  Judiciaiy 


JOINT  RESOLUTION 

rroposiiigjiii  aiiiendiiRMil  to  \hv,  Constifution  (»f  the  United  States 
to  prohibit  t'oiiipelliii»-  nliendimce  in  schools  oilier  than  the 
one  nearest  the  resilience  and  to  insure"  ocjual  educational 
opportunities  for  all  students  wherever  located, 

1  liesolced  bf/  the  Senate  ami  House  of  It e preventatives  of 

2  the  United  States  of  America  in  Congress  assembled  (tiro- 

3  thirds  of  each  House  concurring  therein),  That  the  followin^r 

4  article  is  proposed  as  an  amendment  to  the  Constitution  of 

5  the  United  States  to  he  valid  only  if  ratified  by  the  legisla- 

6  tnres  of  three-fourths  of  the  several  States  within  seven  years 

7  after  the  date  i)i  final  passage  of  this  joint  resolution: 
S  "Article  — 

9  "Section  1.  No  student  shall  he  conipellod  to  atteiul  a 
K)  public  school  other  than  the  one  nearest  his  residence. 
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"Sec,  2,  The  Congress  shall  have  the  power  to  enforce 
hy  approj)riatc  legislation  the  provisions  of  this  article;  and 
to  insure  equal  educational  oi)portunities  for  all  students 
wherever  located." 


1894 


ffl-  H.  J.  RES.  1076 


IN  THE  HOUSE  OF  REPRESENTATIVES 

Fkuiu  akv  2^.  VJ7-2 

Mr.  Ca8BY  of  Texas  iiilrcMhia'iI  tlic  following  joint  resolution;  which  was 
rcfenvtl  to  tlif  ConiinittiT  on  the  .huliciarv 


JOIfT  RESOLUTION 

Proposing  an  amendment  to  llie  Constitution  of  the  United'StateS 
to  insure  the  riglit<;  of  tmrents  and  local  school  autlioritics 
to  detennine  whicli  school  the  children  in  that  locality  will 
attend.  ' 

1  Resolved  by  the  Snwk  and  House  of  Reprvsnitaiives  of 

2  the  United  States  of  America  in  Congress  assembled  (two- 
8  thirds  of  each  House  concurring  therein),  That  the  following 

4  article  is  proposed  as  nn  amendment  to  the  Constitution  of  the 

5  United  States,  which  shall  he  valid  to  all  intents  and  purposes 

6  as  part  of  the  Constitution  onlj'  if  ratified  by  the  legislatures 

7  of  three-fourths  of  the  several  States  w^ithin  seven  years  from 

8  the  date  of  its  submi^'sion  l)y  the  Congress : 
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1  "4^BTICLB  — 

2  "Section  1.  The  right  and  duty  of  desi^jiiatiiig  which 

3  public  eleiaeiitary  and  sccundary  schuol  a  child  ur  ward 

4  will  attend  helungs  juintly  to  the  parents  ur  guardian  uf 

5  each  ohjW,  or  ward,  and  to  the  local  school  board  for  the 

6  district  in  which  the  child  resides,  or  other  local  educational 

7  authority,  and  shall  not  he  impaired  or  denied,  either  directly 

8  or  indirectly,  by  this  Constitution  or  by  any  kw,  ordinance, 

9  regulation,  or  action  of  the  United  States,  or  of  any  State 

10  or  political  subdivision  thereof. 

11  "Sec.  2.  No  child  shall  be  refused  the  right  to  attend 

12  the  school  of  his  choice  because  of  race,  color,  or  creed. 

13  "Sec.  3.  The  Conj^ress  shall  have  power  to  enforce  this 

14  article  with  appropriate  legislation." 
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[The  following  measure  is  identical  to  H.R.  65:  ILR.  1280  (Fisher)] 

isxs««o.     rL  K,  55 


IX  TJIE  IIOrSE  REPKESEXTATIVES 

Jani  akv  2-2, 1971 

-Mr.  Aimnx»rrnv  iiitioiliicrd  (lie  follow  in;;  bill :  wliicli  Wii-!  ivfiwiUo  tJicCoiii- 
niittee  on  the  Judiciary 


A  BILL 

To  proliiluf  the  involiuitary  ))U!>iiig  of  schoolchildren  and  to  adopt 
freedom  of  choice  as  a  national  polic}'. 

1  Ifv  it  viHU'U'il  Uh  fhr  Senate  aitd  llottsv  of  livprvscnUi" 

2  ///■('<  of  ihv  f'ititid  Stftfvs  of  Ainvvwn  itt  (Uiiiifrvss  ussvmUlviL 

3  That  title  IV  (.f  the  ( Ivil  Kights  Act  of  liMU  (7H  Stat.  :H9) 

4  is  amended  by  addinjr  at  the  end  thereof  the  followinjr  new 

5  section : 

6  '*Sk(\  411.  Xothin^^  in  this  title  shall  authorize  or  re- 

7  (juin*  any  school  hoard,  (»r  empower  any  court  to  order  any 

8  school  l)o;;rd,  to  assign  any  student  to  a  pubHe  school  or  to 

9  trans])ort  any  stud(»nt  away  from  the  school  of  his  choice,  on 
10  the  basis  of  his  race,  color,  relip<m,  or  national  origin." 
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—  E  RES.  135 


IX  THK  HOUSE  OF  KEPRESENTATIVES 

Januahy  22, 197 1 

Mr.  SiKfi*  siibniitti'd  tin-  following  resolution;  wliitli  was  n-ferretl  to  the  CVhii- 
mittee  on  the  Judiciary 


RESOLUTION 

Whereas  school  systems  throu^^hout  the  Xatioii  are  in  a  state  of 
chaos  and  dismption  .*iS  a  result  of  conflicting  decisions  of 
lower  Federal  courts  dealing  with  the  desegregation  of  the 
Nation's  public  schools,  and 

Whereas  school  administrators  and  b(»ard  members  are  without 
adequate  guidelines  for  determining  what  is  required  to 
achieve  unitarj'  school  systems,  and 

Whe  reas  the  scope  and  coverage  of  legislative  guidelines  enacted 
by  the  Congress  far  ending  discrimination  in  the  Nation's 
public  schools  have  yet  to  be  definitely  determined^  and 
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Whereas  it  is  imperative  that  these  critical  issues  be  settled  in 
order  that  the  Nation's  public  schools  may  effect  an  orderh' 
transition  in  the  coming  year:  Now,  therefore,  be  it 

1  Resolved,  That  it  is  the  sense  of  the  House  of  R<»pre- 

2  sentatives  that  the  United  States  Supreme  Court  should 

3  consider  and  decide  desegregution  cases  presently  pending 

4  before  it  at  tiie  earliest  possible  date  in  order  that  the 

5  Nation's  public  school  systems  may  be  provided  with  <ide- 
^  ({uate  judicial  guidelines  consistent  with  the  mandate  of 
'7  Congress,  as  reflected  in  section  401  (b)  of  the  Civil  Rights 
8  Act  of  1964,  which  states:  "desegregation  shall  not  mean 
^  the  assignment  of  students  to  schools  in  order  to  overcome 

W  racial  imbalance/' 


1899 


(The  following  measures  are  identical  to  H.R  159:  II.R  374  (Harick,  Edwards  of 
La.,  Long  of  La.,  H^rt,  Waggonner,  Caffenr,  Passman),  ILIt  717  (Flowers), 
H.R.  2S46  (Nichols),  H.R.  2491  (Lennon),  and  H.R  4213  (Daris  of  Ga.)] 

"".ssr^  H.  R.  159 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  22, 1»71 

Mr.  GRirFiN  introduced  the  following  bill ;  which  was  referred  to  the  C<Mn- 
mittee  on  the  Judiciary 


A  BILL 

To  aineiid  the  Civil  Kiglits  Act  of  1964  1)}'  adding  a  new  title, 
wiiieli  restores  to  local  school  hoards  their  constitutional 
power  to  administer  the  i>ul»lic  schools  committed  to  their 
charge,  confers  on  parents  the  right  to  choose  the  public 
s(*hools  their  children  attend,  secures  to  children  the  right  to 
attend  the  puhlic  schools  chosen  by  their  parents,  and  makes 
effective  the  right  of  public  school  administrators  and  teachers 
to  serve  in  the  schools  in  which  they  contract  to  serve. 

1  Be  it  enacted  bll  the  Senate  and  House  of  Ttepre^enta- 

2  of  the  United  States  of  America  in  Congress  OHsembled, 

3  That  the  Civil  Rights  Act  of  1964  (42  F.S.C.  1971,  1975a- 

4  1975d.  2(X)0a-20OOh-6)  is  amended  by  adding  at  the  end 

5  thereof  the  following  new  title: 
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1  ''TITLE  XII-PrBLIC  SCHOOIi-FRKEDOM  OF 

2  CHOICE 

:{        *\Skc.  1201.  As  iwil  in  tliis  tiflr— 

4        ''(:\)  'Stjito'  inoaus  juiv  Sfjitc.  disfrict.  connnouwenlth, 

">   hMTiiorv.  or  ]>ossi»s.sion  of  tlic  United  States. 

^>  *Pul>lir  M'lio4>l'  means  any  elenn»utary  or  second- 

7  ary  edncationnl  inslitntion,  wliicli  is  operatc^d  l)y  a  State, 

8  Nnl»(livision  of  a  State,  or  govennnental  ajrmey  within  a  State, 
or  any  (»l(»nH»ntary  or  secondary  (»dneationnl  institution  wliieli 

1<)   is  o]>erated,  in  wliole  or  in  ]mrt,  from  or  thron«:l!  tin*  \\>v  of 

11  jrovernniental  fnnds  or  property,  or  fnnds  or  ]»ro])erty  d(»rived 

12  from  a  g(»vennnentMl  sonree. 

13  "(e)  'Seliool  l)oard'  means  any  a«:eney  or  agencies 
1^   wliieli  administer  a  systc^n  of  one  or  more  puMio  schools  and 

any  otlier  ag(Micy  wliicli  is  r(»sponsil»l(»  for  the  assignmc^nt  of 
students  to  or  within  such  system. 

*'(d)  'Student'  means  any  person  required  or  permitted 
1^  l)y  State  law  to  attend  a  jaihlic  school  for  the  purpose  of  re- 
1^   eeiving  instniction. 

*'  (e)  'Parent'  means  any  i)arcnt,  adoptive  parent,  guard- 
ian,  or  legal  or  actual  custodian  of  a  student. 

*'(f)  'Faculty*  means  the  admiinstrative  and  teaching 
force  of  a  ])uhlic  school  system  or  a  public  school. 

'*(g)  'Freedom  of  choice  system'  means  a  system  for 
the  assignment  of  stndeiits  to  luihlie  selumls  and  M-ithin  i)ul)Hc 
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1  schools  inaintMiiied  I>y  a  school  board  operathig  a  system  of 

2  puhlic  schools  in  which  the  public  schools  and  the  classes  it 

3  operates  ai'e  open  to  students  ol  all  rates  and  in  which  the 

4  students  are  granted  the  freedom  to  attend  public  schools 

5  and  classes  chosen  by  their  respective  parents  from  among 
^   the  public  schools  and  classes  available  for  the  instniction  of 

students  of  their  ages  and  educational  standings. 
^        **Si{(:.  1202.  No  depailment,  agency,  officer,  or  employee 
^   of  the  Tnited  States  empowered  to  extend  FedemI  linancial 
assistance  to  any  program  or  activity  at  any  public  school 
I)y  way  ot  grant.  loan,  or  otherwise  shall  withhold,  or 
■^^   threaten  to  withhold,  such  financial  assistance  from  any  such 
program  or  activity  on  account  of  the  racial  composition  of 
the  student  ))ody  at  any  pu))lic  school  or  in  any  class  at  any 
pn))lic  school  in  any  case  whatever  where  the  school  board 
operating  such  public  school  or  class  maintains  in  respect  to 

17 

such  \}\\Wn^  school  and  class  a  freedom  of  choice  system  as 
delhicd  in  section  1201  (g). 

*'Sko.  120:>.  Xo  department,  agency,  officer,  or  employee 

20     ■        t  .  , 

of  the  United  States  empowered  to  extend  Fedenil  financial 

21 

assistance  to  any  program  or  activity  at  any  ])ublic  school 

22 

by  way  of  grant,  loan,  or  otherwise  shall  withhold,  or  threaten 
to  withhold  any  such  Federal  financial  as.sist4Uicc  from  any 

24 

such  program  or  activity  «t  such  public  school  to  coerce  or 

25 

induce  the  school  board  operating  such  public  school  to  trans- 
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1  \mi  students  from  suHi  public  school  to  tiny  other  puMic 

2  school  for  the  purpose  of  nlteriug  in  niiy  way  the  racial 

3  composition  of  the  student  body  at  such  public  school  or  any 

4  other  public  school. 

5  ''Sec.  1204.  No  department,  agency,  otficcr,  or  employee 

6  of  the  United  States  empowered  to  extend  Federal  iinancijil 

7  assistance  to  any  program  or  activity  of  an;'  public  sch(»ol 

8  in  any  public  school  system  by  way  of  grant,  loan,  or  other- 
^   wise  shall  withhold  or  threaten  to  withhold  any  such  Fedenil 

10  financial  assistance  from  any  such  program  or  activity  at 

11  such  public  school  to  coerce  or  induce  any  school  board  oper- 

12  ating  such  public  school  system  to  dose  any  public  school, 
1^  and  transfer  the  students  from  it  to  another  public  school  fur 

■       the  purpose  of  altering  in  any  way  the  racial  composition  iA 
the  student  body  at  any  public  school. 

"Sec.  1205.  No  department,  agency,  offi'^er,  or  em- 

17 

ploycc  of  the  United  States  empowered  to  extend  Federal 

18  •         •  •  • 

finnncirtl  assistance  to  any  program  or  activity  at  any  puMic 
school  ill  any  public  schi.ol  system  by  way  of  grant,  loan,  or 

20 

otherwise  shall  withhold  or  threaten  to  withhold  any  such 

21 

Federal  financial  a.ssistanee  from  any  such  program  or  ac- 
22  • 

tivity  at  such  public  school  to  coerce  or  induce  the  school 

23 

board  operating  such  public  school  system  to  transfer  any 

24  .  ' 

meni))er  of  any  public  school  faculty  from  the  public  school 

25 

in  which  the  member  of  the  faculty  contracts  to  some  other 


1  public  school  for  the  purpose  of  iihering  the  racial  coinposi- 

2  tion  of  the  faculty  at  any  public  school. 

3  "Sei\  1206.  Whenever  amy  department,  agency,  officer, 

4  i)T  employee  of  the  United  States  violates  or  threatens  to 

5  violate  .ejection  1202  or  section  1203  of  this  Act,  the  school 

6  board  aggrieved  by  the  violation  or  threatened  violation  or 

7  the  parent  of  any  student  affected  or  to  be  affected  by  tho 
^  violation  or  threatened  violation  may  bring  a  civil  action 
9  against  the  United  States  hi  the  District  Court  of  the  United 

10  States  complaining  of  the  violation  or  threatened  violation, 

11  and  the  District  Conn  of  the  United  States  shall  have  juris- 

12  diction  to  try  and  determine  the  civil  action  irrespective  of 

13  the  value  or  the  amount  uivolved  in  it  and  enter  sucli  judg- 

14  ment  or  i.^sue  such  order  as  may  be  necessary  or  appropriate 
1^  to  redress  the  violation  or  prevent  the  threatened  violation. 
16  Any  civil  action  against  the  United  States  under  this  sec- 
1'^  tion  may  be  prosecuted  in  the  judicial  district  in  which  the 
1^  school  board  a-^grieved  by  the  violation  or  threatened  viola- 
1^  tion  has  its  principal  office,  or  in  the  judicial  district  in  which 

20  any  school  affected  or  to  be  affected  by  the  violation  or 

21  threatened  violation  is  located,  or  in  the  judicial  district  in 

22  which  students  affected  or  to  be  affected  by  the  violation  or 
threatened  violation  reside,  or  in  the  judicial  district  encom- 

'-^'l  passing  the  District  of  Cohimbia.  The  United  States  hereby 
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1  expressly  consents  to  be  sued  in  any  civil  action  authorized 

2  by  this  section,  and  hereby  expressly  agrees  that  any  judg- 

3  nient  entered  or  order  issued  in  any  such  civil  action  shall 

4  be  binding  on  the  United  States  and  its  offending  department, 

5  agency,  officer,  or  employee,  subject  to  the  right  of  the  United 

6  States  to  secure  an  appellate  review  of  the  judgment  or  order 

7  by  appeal  or  certiorari  as  is  provided  by  law  with  respect  to 

8  judgments  or  ordei-s  entered  against  the  United  States  in 

9  other  civil  actions  in  which  the  United  States  is  a  defendant, 

10  "Sec.  1207.  No  court  of  the  United  States  shall  have 

11  jurisdiction  to  nuike  any  decision,  enter  any  judgment,  or 

12  issue  any  order  recpiiring  any  school  board  to  muke  any 

13  change  in  the  racial  composition  of  the  student  body  at  any 
public  school  or  in  any  class  at  any  public  school  to  which 
students  are  assigned  in  conformity  with  a  freedom  of  choice 
system  as  defined  in  .section  1201  (g)  of  this  Act,  or  recpiiring 
any  school  board  to  transport  any  .students  fnmi  one  public 
sehv>ol  to  another  public  school  or  from  one  place  to  another 
place  or  from  one  school  district  to  another  school  district 

20 

m  order  to  effect  a  change  in  the  racial  composition  of  the 
student  body  at  any  school  or  place  or  in  any  school  district, 
or  denying  to  any  student  the  right  or  privilege  of  attend- 

23 

ing  any  public  school  or  class  at  any  public  school  chosen  by 
the  parent  of  meh  student  in  conformity  with  a  freedom  of 
choice  system  as  defined  in  section  1201  (g)  of  thi.s  Act,  or 
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1  requiring  any  school  board  to  close  any  school  and  transfer 

2  the  students  from  the  closed  school  to  any  uther  school  for  the 

3  puipose  of  altering  the  racial  composition  of  the  student  body 

4  at  any  public  school,  or  precluding  any  school  board  from 

5  eanying  into  effect  any  provision  of  any  contract  between  it 

6  and  any  member  of  the  faculty  of  any  public  school  it  oper- 

7  ates  specifying  the  public  school  where  the  member  of  tho 

8  faculty  is  to  perfonn  his  or  her  duties  under  the  contract." 
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H.  R.  1295 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  22,  1971 

Mr.  Fi.YXT  introdm-ed  the  following  bill;  which  >\jis  referred  to  the  Com- 
mittee on  the  Judiciary 


A  BILL 

To  define  the  application  and  effective  date  of  court  oi-ders  effect- 
injr  descjrrcgation  of  faculty  and  students  in  pu))rH;  scIkm.1 
systems. 

1  Be  it  enacted  bif  the  Senate  and  House  of  Itepresenta- 

2  tires  of  the  United  States  of  America  in  Congress  assembled, 

3  That  no  ordcn  decree,  or  judgment  of  the  Suproiuc  r<iurt  oi 

4  the  United  States  or  any  inferior  court  of  the  United  State*< 

5  effecting  desegregation  of  students  or  faculty  should  be  issued 

6  unless  it  i*?  applied  in  a  uniform  fashion  to  all  public  school 

7  systems  in  each  of  the  States  and  the  District  of  Columbia. 
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1  iSivC.  2.  That  no  order,  deoroe,  or  jiHl^rinoiit  (»f  tl.o 

2  Snprcino  Coni1  of  tlie  Tjiitod  Statos  or  any  inferior  court  of 

3  tlie  United  States  ordering  a  reassignment  of  stndents  and 

4  faculty  members  within  a  S(!hool  system  shall  have  an  efTec- 

5  tive  date  during  a  sdiool  term,  but  that  such  effective  date ' 
G  shall  be  confined  to  the  l)egiimin^2:  of  a  school  term  sabse- 
7  quont  to  the  date  of  such  order,  decree  or  judgment. 
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—  H.  R.  5670 


IN  THE  HOUSE  OE  REPRESENTATIVES 

March  8,1971 

Mr.  AuniTi'  iiUi'OilumI  tijo  followinfi;  l>ill;  wliich  Was  reforied  to  the  Com- 
niittec  on  the  Judiciary 


A  BILL 

To  amend  "title  VI  of  the  Civil  Rights  Act  of  1964  with  respect 
to  the  use  in  good  faith  by  State  and  local  authorities  of 
freedom  of  choice  systems  for  the  assi^niment  of  students  to 
public  elementary  and  secondary  schools. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  title  VI  of  the  Civil  Rights  Act  of  1964  is  amended  by 

4  adding  at  tlie  end  tlicreof  a  new  section  as  follows: 

5  "Sro.  606.  Noticing  cont^tin<Hl  in  this  title  shall  be  con- 

6  stnied  to  aiithorize  any  department  or  agency  to  prescribe 
'7  any  requirement,  or  take  any  action  to  cfTeotuate  compliance 

8  with  any  requirement  adopted  pursuant  to  this  title,  which  is 

9  designed  to  or  has  the  effect  of  interfering  with  or  prohibit- 
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ing  the  application  or  enforcement  in  good  faitli  by  State  and 
local  authorities  of  any  system  for  student  assignment  based 
on  an  unrestricted  exercise  on  the  part  of  each  student  of  his 
freedom  to  choose  the  public  elementary  or  secondary  school 
in  which  he  is  to  be  assigned." 


1910 


>  CONGRESS    fin      t  /\/»  t  A 

«,s«„      ^  10614 


IN  THE  HOUSE  OF  REPRESENTATIVES 

Seficmukr  13, 1971 

Mr,  ScHSin-z  introdiu'ed  t!»»  followiiijf  bill:  which,  was  refenvd  to  the  Com- 
mittee oil  the  Judiciary 


A  BILL 

To  limit  the  jurisdiction  of  the  Supreme  Court  and  of  the  district 
courts  in  certain  eases. 

1  Be  it  enacted  bf/  the  Senate  and  House  of  Itepresenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  (a)  chapter  81  of  title  28,  United  States  Code,  is 

4  amended  1>y  adding  at  the  end  tliereof  the  following  new 

5  section: 

6  "§1259.  Appellate  jurisdiction;  limitations 

7  '*(a)  Notwithstanding  the  provisions  of  sections  1253, 

8  1254,  and  1257  of  this  chapter,  the  Supreme  Court  shall  not 

9  have  jurisdiction  to  review,  by  appeal,  writ  of  certiorari,  or 

10  otherwise,  any  case  arising  out  of  any  State  statute,  ordi- 

11  nance,  rule,  regulation,  or  part  thereof,  or  arising  out  of  any 
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1  Act  interpreting,  applying,  or  enforcing  a  State  statute,  orfi- 

2  nance,  rule,  or  regulaition,  which  relat<;s  to  assigning  or 

3  requiring  any  public  school  student  to  attend  a  imrlicular 

4  school  because  of  his  race,  creed,  or  color/' 

5  (b)  The  section  analysis  at  the  beginning  of  chapter  81 
()  of  such  title  28  is  amended  by  adding  nt  the  end  thereof  the 

7  following  new  item: 

•*1259.  Apiwllutp  jurisdifticHi ;  innitations.", 

8  Sec.  2  (a)  Chapter  85  of  title  28,  Uniti^d  States  Code, 

9  is  amended  by  adding  at  the  end  thert-^f  the  following  new 

10  section : 

11  '"§1363.  Limitations  on  jurisdiction 

12  "Notwithstanding  any  other  provision  of  law,  the  dis- 

13  trict  cwirts  shall  not  have  jurisdiction  of  any  case  or  question 

14  which  the  Snpreaiie  Court  does  not  have  jurisdiction  to 

15  review  mider  section  1259  of  this  title.'' 

16  (b)  The  section  analysis  at  the  beginning  of  chapter  85 

17  of  such  title  28  is  aiiM?nded  by  adding  at  the  cud  thereof  the 

18  foKowing  new  item: 

"1.163.  Limitations  on  junsdietion/'. 

19  Sec.  3.  The  amenduients  made  by  the  first  two  sectioi'.s 

20  of  this  Act  shall  take  effe<?t  on  the  date  of  the  enariment 

21  of  this  Act,  except  that  such  amendments  shall  not  apply 

22  with  respect  to  any  case  which,  on  such  date  of  enactment, 

23  was  pending  in  nny  court  of  the  United  Spates. 
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~"  H.  R.  10693 


IN  THE  HOUSE  OF  REPRESENTATIVES 

Skitkmuku  in,  11)71 

Mr..  Fulton  of  Teuiiessee  iutrodiKrd  the  follow i'iif»  bill;  which  \\ns  ivfoned 
to  the  Committee  on  the  Judiciary 


A  BILL 

To  prohibit  any  United  Stiites  court  from  issuing  any  order  or 
from  enforcing  any  (nder  reciuiring  the  excessive  transpor* 
tation  of  students  from  one  school  to  another  or  from  on6 
school  district  to  unotlier  in  order  to  achieve  racial  balancei 

1  Be  it  enacted  by  the  Senate  and  House  of  liepresenta- 

2  tives  of  the  United  States  of  America  in  Gongreas  assembled^ 

3  That  no  United  States  cmvt  may  in  the  exercise  of  its  juris' 

4  diction  issue  (1)  any  order  requiring  the  excessive  trans- 

5  portation  of  students  from  one  school  to  another  or  from 

6  one  school  district  to  another  on  the  basis  of  race,  religion, 

7  or  color  among  students  in  such  schools  or  districts,  or  (2) 

8  any  order  to.  enforce  such  an  '  dcr,  wherein  such  order 
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would  cause  undue  hardship  to  tlie  school  system  or  its 
students,  or  frustrate  the  basic  function  of  the  public  educa- 
tional system. 


1914 


.  conCtRKSs  If    T\    t  1  O  1  O 


IN  TlIK  HOUSE  OF  KEPKESEXTATIVKH 

OrnmHJ  1!).  lOTl 

Mr  UmHniFiKri)  (for  hinl^.eIf.  Mr.  AVim.mm  I).  Fomi,  Mr,  O'll  m<x.  Mv^  Nh»/t, 
Mr.  Mtl)nN\u)of  Miclnjrau.Mr.  l)i\<:n.i..;uui  Mr^  (Jkikfi  ms)  mtroauu'^l 
tin.  follow infr  l>ill:'  y^Mi  W'***  rcfenvil  to  t\w  ('oi)miittiv  on  tlio  Ju<liriury 


A  BILL 

To  postpone  tlio  olTcrtivencss  of  any  Vnited  States  district 
court  order  requiring  the  busing  of  schoolchildren  for  the 
])uri»oso  of  ai'hievin<r  racial  1>!ilancc  until  such  time  as  all 
a])i»cals  in  connection  with  such  order  iiave  1)een  exhausted, 
and  for  other  pui*poses. 

1  Be  if  vmdvd  hit  ihe  Senate  nnfl  House  of  IhpresvHiU' 

2  //res  of  thv  Viufvd  Sfa(v.<i  of  Amvnm  in  Contprss  aMscmhlcd 
W  That  notwithstanilin^j  any  other  law  or  ]»rovision  of  law, 
4  in  the  ca^^e  of  any  order  on  the  i>art  of  any  United  States 
0  district  court  which  requires  the  transfer  or  trans])ort4itiou 
0  of  any  student  (u*  stnilents  from  any  school  attendance  area 
7  ])rcscnhed  hy  com]>etent  State  or  l<»cal  authru'ity  for  the 
H  ])uri)oses  of  achieving  a  balance  auion«:  students  with  re- 
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1  s])oct  (o  ra(»e,  sex,  religion,  or  socioeconomic  status,  the 

2  cITectiveness  of  such  tu'dcr  shall  he  postponed  until  all  ap- 

3  ])cals  in  C(mnectii>n  with  .such  order  have  been  exhausted 

4  or,  in  the  event  no  appeals  are  taken,  until  the  lime  for 
^   >uch  appeals  has  expired. 
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IN  THE  HOUSE  OF  REPllJJSENTATIVES 

OtnourR  31,1971 

Mr..  Fi  i/ioN  of  'IVniK'shoc  (by  u-qiuM)  introdured  the  followin;^  l>ill:  wh'uU 
wixa  i-eforicd  to  tlio  CoiiimitU'e  on  the  Jtidiciai y 


A  BILL 

To  declare  the  iMilicy  of  (kmgress  and  U)  define  the  powers  of 
Eedenil  courls  with  respect  to  transportation  or  assignment 
of  students  to  achieve  racial  balance  in  the  public  schools. 

1  l)v  it  enacfed  bjf  the  tiennUt  and  House  of  Reprcsenid' 

2  lives  of  the  United  Stntc*s  of  America  in  (hmijrcHS  aHsemhled, 

3  That  under  section  6  of  the  fourteenth  amendment,  em- 

4  powering  the  Congress  "to  enforce  by  appropriate  legisla- 

5  tion,  the  provisions  of  this  article/'  and  section  1  of  article  I 

6  (rf  the  Constitution,  vesting  all  legislative  powers  in  the 

7  Congress,  the  remedy  for  State-imposed  segregation  in  the 

8  public  schools  is  primarily  a  matte,  for  legislative  rather 

9  than  judicial  concern.  The  Supreme  Court  of  the  United 
10  States  has  coinniented  cm  the  failure  of  Congress,  in  the 
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1  Civil  Rights  Act  of  1I)G4.  to  provide  the  courts  "mnterial 

2  assist^iiife  in  answering  tlic  question  of  remedy  for  State- 

3  inn)OS(»(l  segre«rjiti(»n."  It  is  lierel»y  declared  to  be  the  na- 

4  tinnnl  pol?cy  that  trnnspcutation  of  pupils  or  students  co 

5  achieve  racial  halance  should  not  be  required,  whatever 
G  the  cause  or  origin  of  the  segregation  for  which  a  remedy  is 

7  sought. 

8  Skc,  2.  X(»  restraining  order  or  injunction  shall  here- 

9  after  be  giauted  by  jiny  court  of  the  United  States,  or  a 

10  judge  or  tlie  judges  thereof,  in  any  case  or  controversy  in- 

11  volving  education,  requiring  the  transportaticm  or  assign- 

12  nient  of  pupils  or  students  from  one  school  to  another  or 
l*i  one  school  district  to  another  in  order  to  achieve  a  racial 

14  balance  in  any  .school,  nor  shall  any  such  order  or  injuuc- 

15  tion  heretofore  issued,  to  the  extent  that  same  requires  such 

16  tnmsportation  or  assigmneut,  l)e  enforced  by  contempt  pro- 

17  ceedings  or  otherwise. 

18  Sec.  3.  Nothing  herein  shall  be  construed  to  prohibit 

19  local  school  authorities  from  fashicuiing  other  remedies  in 

20  their  discreticni  to  tjscstablish  dual  school  systems. 
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[The  following  measure  is  identical  to  H.R.  12827:  H.R.  13176  (Scott,  Baker,  Nichols, 
Robinson  of  Va.)] 


92d  congress 

2d  Skssiox 


H.  R.  12827 


IN  THE  HOUSE  OF  REPRESENTATIVES 

FEBRrARV  1,1972 

Mr.  Scon'  introducctl  t\w  following  bill;  which  vas  rofcrred  to  the  Com- 
mittee o\\  the  Judiciary 


A  BILL 

To  clarify  the  jurisdiction  of  certain  Federal  courts  with  respect 
to  public  schools  and  to  confer  such  jurisdiction  upon  certain 
other  courts. 

1  Be  it  enacted  by  the  Senate  and  House  of  Ifepresenta- 

2  tives  of  the  United  States  of  America  in  Comjress  assembled, 

3  That  no  court  created  l)y  Act  of  Congress  and  having  gen- 

4  oral  jurisdiction,  original  or  appellate,  with  respect  to  cases 
•*)  or  controversies  arising  nndiM*  the  laws  or  Constituiioii  of  the 

6  United  States,  shall  have  any  jurisdiction  to  hear  or  decide 

7  eases  or  controversies  involving  the  pul)lie  schools.  The  juris- 

8  diction  tenninated  l)y  this  Act  shall  be  vested  in  the  courts 
0  of  the  several  States  and,  with  respect  to  such  cases  and 

10  controversies  arising  in  the  District  of  Cohimhia  or  in  any 
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1  other  tenifory  or  ])ONj>e.*^sioii  of  the  Tnited  Htntes,  in  the 

2  Ffdoral  courts  of  an  esseutially  local  jurisdiction  in  such  dis- 

3  trict,  territory,  or  possession.  In  each  such  case  or  contro- 

4  versy,  there  is  vested  in  the  Supreme  Court  of  the  United 

5  States  appellate  jurisdiction  h\  writ  of  certionu'i  to  the  liioh- 

6  est  State  or  territorial  court  excicising  jurisdiction  over  such 

7  case  or  controversy. 
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[The  following  measure  is  identical  to  H.R.  13024:  H.R.  13202  (Ashbrook)] 

"~  H.  R.  13024 


IN  THE  HOUSE  OF  REPRESENTATIVES 

Fkukuahy  8, 1072 

Mr.  CiuNK  iiitrmlucetl  tli«  following  bill;  which  wus  ruferrcd  to  the  Com- 
iitittcc  on  the  Judiciary 


A  BILL 

To  oxtiiiguish  rt'(ln';ii  co'irt  jurisdiction  to  require  attendance 
at  a  particular  of  any  student  because  of  race,  color, 

creed,  or  sex. 

1  Be  it  enacted  bj  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  Stafes  of  America  in  Congress  assembled, 

3  That  no  court  of  tli;     nited  States  shall  have  jurisdiction  to 

4  require  the  attendance  at  a  pailicular  school  of  any  student 

5  because  of  race,  color,  creed,  or  sex. 


92o  CONGRESS     V  V  4       ^  ^ 

H.  R.  13534 


IN  THE  HOrSK  OF  KKPKKSEXTATIVES 

Mr.  DiXfjKM,  (for  liim<«'lf  and  Mr.  0'nAR\)  inthnlucpd  Hie  followinjr  hill: 
wliifli  wns  n-fnu'd  to  tin*  Cohiniitiw  on  the  .liiiIifiniT 


A  BILL 

To  amend  the  Jndicijil  Code  with  respect  to  orders  of  Federal 
courts  intended  to  de<;egi'egate  piihlie  schools  as  required 
hy  the  United  States  roiistitution. 

1  Be  it  citaetcil  6//  fhe  Senate  and  House  of  liepresenUt- 

2  lives  of  the  United  States  of  America  in  Congress  assembled^ 

3  That  this  Act  may  be  cited  as  the  "rnhlie  School  Improve- 

4  ment  and  Desegregation  Act  of  1972''. 

5  Sec.  2.  (a)  Part  VI  of  title  28,  United  States  Code, 

6  is  amended  by  adding):  at  the  end  th(»reof  the  following  n<»VY 
chapter: 

8    ''Chapter  177.—ORDERS  RELATING  TO  DESEGRE- 
*  GATION  OF  PUBLIC  SCHOOLS 

"2021.  StAtonu'iUof  nmlinptntid  poliry. 
"2022.  Contontsof  oiders. 


1922 


1  ''§2921.  Statement  of  findings  and  policy 

2  "The  Congress  hereby  finds  tliat  orders  of  courts  of  the 

3  United  States  reciniring  the  transiK»rtation  of  students  or  the 

4  merger  of  school  distrirts  as  a  iiieaus  of  eliminating  racial 

5  segregation  have  failed  to  pn»vide  students  with  the  benefits 

6  expected  from  such  desegregation  and  have,  on  the  contrary, 

7  resnlted  in  a  denial  of  rights  of  students  and  their  parents. 

8  "It  is  tlier(»fore  the  policy  of  the  Congress  in  enacting 
[>  rhis  chapter  to  enable  the  e^mrts  of  the  United  States  to  issue 

10  orders  which  will  result  in  desegregation  of  public  schools  aK 

11  required  by  the  Constitution  without  the  sacrifice  of  other 

12  rights  entitled  to  the  same  protection. 

13  "§2922.  Contents  of  orders 

14  "No  court  of  the  Unittnl  States  shall  issue  an  order  re- 

15  quiring  the  transportation  of  students  or  the  merger  of  school 

16  districts  us  a  means  of  eliminatuig  racial  segregation  in 

17  schools  if— 

18  ''(1)  the  local  educational  agency  affected  has 

19  adopted  a  plan  for  its  schools  approved  by  the  Secre- 

20  tary  of  Health,  Education,  and  Welfare  under  section  2 
-1  of  the  l*nbli(;  School  Improvement  and  Pesegregation 
22        Act  of  1972, 

"  (2)  the  court  determines  such  plan  provides  for 
-4  assignments  of  students  to  schools  on  a  racially  non- 
25        discriminatory  basis  and  in  a  manner  which  will  result 
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1  in  the  elimination  of  segregation  in  such  schools  to  the 

2  maximum  extent  feasible  without  requiring  the  trans- 

3  portation  of  students,  or  their  attendauoe  in  the  schools 

4  of  anotlier  such  agency,  for  that  purpose, 

5  "  (3)  the  plan  will  so  improve  the  quality  of  educar 

6  tion  in  the  schools  of  the  agency  that  no  student  will 

7  suflFer  inequality  of  educational  opportunity  by  reason 

8  of  the  school  he  attends,  and 

^  "  (4)  funds  are  or  will  be  available  to  carrj'  out  the 

10  pkn/' 

11  (b)  The  table  of  contents  for  part  VI  of  title  28,  United 

12  States  Code,  is  amended  by  adding  at  the  bottom  thereof  the 

13  following: 

"177.  Otxlers  relating  to  dci^egrogiition  of  public  s<*hoo!s.*'. 

14  Sec.  2.  (a)  Where  a  court  of  the  United  States  deter- 

15  mines  that  a  local  educational  agency  must  take  action  to 

16  eliminate  segregation  in  its  schools,  the  Secretary  of  Health, 

17  Education,  and  Welfare  may  make  a  grant  to  such  agency 

18  to  assist  it  to  carry  out  a  plan  for  such  action  submitted  to 

19  him  by  the  local  educational  agency.  The  Secre  *ry  shall 

20  approve  the  plan  if  he  determines— 

21  (1 )  the  plan  provides  for  assigununt  of  stiuleni'*  to 

22  schools  on  a  racially  noudiscriuiiiintory  basi<!  and  5ii  a 

23  manner  which  will  result  in  the  elimination  of  scgrcjra- 

24  tion  in  the  schools  of  such  agency  to  (he  mnxiniuii. .  t(  i.. 
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1  feasible  wMtUout  rc(}uiring  the  transportutiou  of  students, 

2  or  their  atten»'lance  in'  ihc  sc1i(m>1s  of  nnotlicr  snch  ageney, 

3  for  tliat  puriM)sc, 

4  (2)  llic  plan  will  so  improve  the  quality  of  cducii- 

5  tiou  in  the  sch(»ols  of  the  sigeney  that  no  student  will 

6  suffer  inequality  of  educational  opportunity  by  reason 

7  of  the  school  he  attends, 

8  (3)  the  plan  contains  assurances  satisfactory  to  the 

9  Se<trctary  that  the  agency  Mill  not  reduce  its  fiscal  effort 
10^  for  the  provision  of  free  public  education  to  less  than 
n  that  of  the  academic  year  preceding  that  for  which  the 

12  plan  is  in  effect,  and 

13  (4)  funds  will  be  uvaihildc  fnun  State  and  local 
1^  sources  for  payment  of  the  non-Federal  sliarc  of  the  cost 

15  of  ciirryiug  out  tlic  plan. 

16  (b)  The  S(»(r(jtary  may  make  a  grant  to  a  loc*al  edn- 
l'<^  ejitioual  agency  if  (I )  the  plan  it  submits  meets  the  require- 
^8  nients  of  subse(*tion  (a) ,  (2)  in  the  case  of  grants  for  years 

after  tlic  initial  }  car's  grant,  the  agency  is  carrying  out  the 

20  plan  according  to  its  terms.  The  amount  of  the  grant  shall 

be  iM|ual  to  75  per  c(*ntum  of  those  net  additional  costs  which 

2*-  are  dctcnnincd  by  the  S(»cr(»tary,  iu  a(*cor(lauce  with  n^gnla- 

23  J pn*scribe(1  by  him,  to  be  the  result  of  implement iug 

24  the  plan. 

25  (c)  There  is  authorized  to  be  appropriated  for  making 
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1  grants  under  this  Act  for  the  fiscal  year  CMiding  June  30, 

2  1973,  and  each. of  the  four  succeeding  tim\\  years,  the  sum 

3  of  $5,OnO,000,<K)0.  In  the  event  the  amounts  appropr'unted 

4  for  a  fiscal  year  are  umdc(|uate  to  make  all  grants  authorizivl 

5  by  this  section,  the  Secretary  shall  dctennine  which  grants 

6  to  make  on  the  basis  of  his  detcnnination  of  the  relative 

7  urgency  of  need. 


1926 

[The  foUowing  meuure  is  identical  to  H.R.  13916:  H.R.  13936  (Teague  of  Tex.)l 

~^  H.  R.  13916 


IN  THE  HOUSE  OF  REPRESENTATIVES 

March  '20,0)72 

Mr.  ^foCuIJx^cll  (for  Itin.^'lf,  uiul  ^fr.  G£r.mj»  H.  Fo«i»)  intrmliicod  i\w  fol- 
lowing hill ;  which  was  ivfcrml  to  the  Coiuiuittc'c  oil  the  Jiulioiury 


A  BILL 

To  impose  a  moratoriuin  on  new  and  additional  student 
transportation. 

1  Be  it  cmcii'd  by  (he  Senate  ami  House  of  licprm  nta" 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Student  Transportation 

4  Moratorium  Act  of  1972." 

5  riNDIXOS  AND  I»URI»OSK 

6  Sec.  2.  (a)  The  Congress  finds  that : 

7  (1)  For  the  purpose  of  desegregation,  many  local  eda- 

8  cational  agencies  have  been  required  to  reorganize  their 

9  school  systems,  to  reassign  students,  and  to  engage  in  the 
10  extensive  transportation  of  student.s. 
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1  (2)  In  many  otknes  these  reorgnnizatious,  with  attend- 

2  ant  im'reai»es  in  student  traiisportatiun,  have  caused  substan- 

3  tial  hardship  to  the  children  thereby  affected,  have  impinged 

4  on  the  educational  process  in  which  they  are  involved,  and 
^  have  required  increases  in  student  transportation  often  in 
^   excess  of  that  necessary  to  accomplish  desegregation. 

7         (3)  There  is  a  need  to  establish  a  clear,  rational,  and 
^   uniform  standard  for  determining  the  extent  to  which  a 
^  local  educational  agency  is  required  to  reassign  and  transport 
its  students  in  discharging  its  obligation  under  the  four- 
tecnth  amendment  to  the  United  Statics  Oonstituti(»n  to  de- 
■^^  segregate  its  schools. 

(4)  The  Congress  is  presently  considering  legislation 
^'^  Ui  estiiblish  such  a  standard  and  define  that  obligation. 

(5)  Tlicrc  is  a  substantial  likelihood  that,  pending  en- 
actuient  of  such  legislation,  many  local  educational  agencies 
will  he  required  to  implement  desegregation  plans  that  im- 
pose  a  grent(!r  oliligation  than  re<|uired  hy  the  fourteenth 
anH^udment  and  pcniiitted  by  such  pending  legislation  and 
that  these  plans  will  require  modification  in  light  of  the  leg- 
islntion's  requirements. 

(())  Implementation  of  desegregation  plans  will  in  many 
^  casi*?.  require  local  educational  agencies  to  expend  large 
amounts  of  funds  for  transportation  equipment,  which  may 
l»e  utilixed  only  t^jmporarily,  and  for  its  operation,  thus  di- 
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1  verting  tliose  funds  from  iinprovciuents  in  educutional  facili- 

2  lies  and  instniction  which  otherwijsc  would  be  provided. 

3  (7)  Tlie  modifieatidu  oi  H'hoo]  .ehednles  and  student 

4  nssi^nnnents  resulfhi<r  from  iuiplenienfalion  of  desegregation 

5  plans  and  any  suhsccjueni  nuKlifieation  in  light  of  the  Icgis- 

6  lotion's  requirements  would  pljiee  snhstantial  unneeessaiy  ad- 

7  ministrafive  burdens  on  local  edu'*atioual  agencies  and  uu- 

8  duly  disrupt  the  educational  process. 

®         (b)  It  is,  therefore,  the  purjiose  of  this  Act  to  impose 

1^  a  moratorium  on  the  implementation  of  Federal  court  orders 

11  that  require  local  educational  agencies  to  t.-ansport  students 

12  and  on  the  implemeutalion  of  certain  desegregation  plans 

13  under  title  VI  of  the  Civil  Eights  Act  of  19G4,  in  order  to 
I'i  provide  Congress  time  to  fashion  such  a  standard,  and  to 
15  deflne  such  an  obligation. 

1^  MORATORIUM  OX  OUDKns  AND  PLANS 

1*^        Sk(^.  ii.  (n)  During  the  period  beginning  with  ihi 

18  day  after  the  date  of  enuctuient  of  this  Act  and  ending  with 

1^  July  1,  1973,  or  the  date  of  enactment  of  legislation  which 

^  the  Congress  declares  to  be  that  contemplated  by  secjtion 

21  2(a)  (4),  whichever  is  earlier,  the  implementation  of  any/ 

22  order  of  a  court  of  the  United  Stales  entered  during  such  pe- 

23  riod  shall  be  stayed  to  the  extent  it  requires,  diredly  or  in- 
2^  directly,  a  local  educational  agency— 

2«>  transport  a  student  who  was  not  being  trans- 
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1  ported  by  siicli  local  educntional  iigciicy  immediately 

2  prior  to  liie  entry  of  sucli  order;  or 

^  (2)  to  transport  a  student  to  or  from  a  school  to 

4  wliicli  or  fnun  wliieli  sucli  student  was  not  being  trans- 
0  ported  by  sueli  bical  educiitional  agency  immediately 
^        prutr  to  the  entry  of  such  order.. 

7  (b)  Dnnng  the  period  described  in  subsection  (a)  of 

8  this  section,  a  local  educational  agency  shall  not  be  required 
to  implement  a  de<cgregation  plan  submitted  to  a  department 

10  or  agency  of  the  United  States  during  such  period  pursuant 

11  to  title  \'l  of  the  Civil  Kights  Act  (»f  1964  to  the  extent  that 

12  such  plan  provide<  for  such  local  educational  agency  to  carry 
l:^  (Mit  any  action  described  in  clauses  (1)  or  (2)  of  subsection 
1**    (a)  of  this  section. 

1'^  (c)  Nothing  in  this  Act  shall  pr(»hibit  an  educational 
agency  from  pr(»p(»siiig,  adopting,  requiring,  or  implement- 
n  ing  any  desegregation  plan,  otherwise  lawful,  that  exceeds 
1«  tlie  Ihnitations  specified  in  subsection  (a)  of  this  section,  nor 
1J>  shall  any  c(»urt  (»f  the  United  States  or  deparlnient  or  agency 
2'^  of  tlie  Federal  OovcTunicnt  be  prohibited  ff^oni  approving  ini- 

21  plenuMitation  (»f  a  plan  that  exrecds  (he  limitations  specified 

22  in  subsection  (a)  of  tins  section  if  the  plan  is  voluntarily 

23  proposed  by  tlie  appropriate  eduoitional  agency. 


fl0.44'»  O  .  72  •  pt.  S  •  i'i 
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1  Sec.  4.  For  purposes  of  this  Act— 

2  (a)  The  term  "desegregation"  means  desegregation  as 

3  defined  by  section  401  (b)  of  the  Civil  Bights  Act  of  1964. 

4  (b)  The  term  "local  educational  agency"  means  a  local 

5  educational  agency  as  defined  by  section  801  (f)  of  the  Elc- 

6  mentary  and  Secondary  Education  Act  of  1965. 

7  (c)  A  local  educational  agency  shall  be  deemed  to 

8  transport  a  student  if  it  pays  any  part  of  the  cost  of  such 

9  student's  transportation,  or  otherwise  provides  such  trans- 
10  portation. 
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IN  THE  HOUSE  OF  KEPRESKNTATIVKS 

Ai'iJiL  18, 1972 

Mr.  Wa<«,ox.nkk  infro<Iuce<I  the  following  hill ;  «hich  was  n-fmvd  to  fho  Com- 
mittee on  flie  Judiciary 


A  BILL 

To  exercise  tlie  authority  of  Congress  to  enforce  tlie  fourteenth 
amendment  to  the  Constitution  by  defining  for  the  purposes 
of  tlie  equal  protectJon  guarantee  the  term  "unitary  school 
system",  and  to  declare  the  policy  of  the  United  States  re- 
specting certain  voluntary  transfers  l)y  stiulcnfs  among  ccr- 
tai',1  schools  of  any  school  system. 

1  Be  it  enacted  by  the  Senate  and  House  of  liepresmta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  the  Congress,  pursuant  to  its  authority  under  section  5 

4  of  the  fourteenth  article  of  amendment  to  the  Constitution  of 

5  the  United  States,  establishes  the  meaning  of  the  term  "uni- 

6  tary  school  system",  for  the  purposes  of  equal  protection 

7  guara:      of  the  first  section  of  such  urtide,  as  follows:  A 

8  unitary  school  system  is  one  within  which  no  person  is  to  be 

I 
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1  eflec  *"'^ly  excluded  from  any  school  because  of  race,  color, 

2  or  n&tio^ial  origin,  and  this  shall  be  so,  whether  or  not  moh 

3  school  system  was  in  the  past  segregated  de  jure  or  de  facto, 

4  Sec.  2.  The  Congress  declares  it  to  be  the  policy  of  the 

5  United  States  to  encourage  school  systems  to  adopt  programs 

6  permitting  any  student  who  attends  a  school  in  which  persons 

7  of  his  race,  color,  or  national  origin  constitute  a  majority  of 

8  the  students  to  transfer,  if  he  desires  to  do  so,  to  the  nearest 

9  appropriate  school  in  which  persons  of  his  race,  color,  or  na 
10  tional  origin  constitute  a  minority  of  the  students. 
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Columbia  Univebsity  in  the  City  of  New  Yobk, 

School  of  Law, 
Neto  York,  N,Y,,  April  17, 1972. 

Hon.  Emanuel  Gelleb, 
House  of  Representatives, 
Washington,  D.C. 

Deab  Conobessman  Celleb:  Members  of  the  Columbia  Law  Faculty  join  in 
signing  the  enclosed  statement  on  busing.  Similar  statements  are  being  circula- 
ted at  Harvard  and  several  other  leading  law  schools.  You  are  free  to  make 
whatever  use  you  think  appropriate  of  the  statement.  If  you  have  any  questions 
please  call  Professor  Benno  Schmidt,  Jr.,  212-280-2627  or  me,  at  212-280-2624. 
Sincerely  yours, 

CuBTis  J.  Beboeb, 
Professor  of  Law. 

Enclosure. 

Statement  on  Busing 

The  undersigned  members  of  the  Faculty  of  Law  of  Columbia  University  are 
strongly  opposed  to  the  two  bills  proposed  by  President  Nixon  for  passage  bv 
Congress  on  the  subject  of  busing  of  school  children.  We  believe  that  the  two 
bills,  if  enacted,  would  sacrifice  the  enforcement  of  constitutional  rights,  impair 
the  functions  of  the  judiciary  under  a  rule  of  law,  and  jeopardize  improved 
schooling  for  many,  many  children.  More  specifically,  our  reasons  for  opposition 
are  as  follows  :• 

(1)  The  Supreme  Court  declared  the  segregated  dual  school  system  uncon- 
stitutional in  the  Brown  case  18  years  ago.  For  much  of  that  period,  opponents 
of  the  Brown  decision  have  successfully  avoided  and  delayed  its  enforcement. 
Only  recently  has  the  enforcement  process  achieved  any  momentum.  Enactment 
of  the  two  bills  at  this  time  will  certainly  be  seen— by  blacks  and  whites  alike— 
as  a  major  break  in  the  Nation's  resolve  to  realize  the  constitutional  rights  of 
black  children  under  the  Brown  decision.  Moreover,  the  very  proposal  of  these 
bills— especially  given  the  psychological  impact  of  the  President's  speech— will 
seriously  hamper  and  may  well  cripple  efforts  to  achieve  compliance  with  Brown 
now  under  way. 

(2)  The  two  bills  call  for  a  very  substantial  change  in  the  standards  and 
modes  of  enforcement  of  Brown  by  the  courts.  Their  enactment  by  Congress 
under  Section  5  of  the  Fourteenth  Amendment  invokes  a  rarely  exercised  power 
whose  limits  are  not  at  all  clear.  Strong  doubts  of  constitutionality  exist,  with 
constitutional  lawyers  diflTering  as  the  outcome  of  the  bills  become  law  and 
their  legality  were  tested  in  the  courts. 

Whatever  may  be  the  scope  of  the  Congressional  power,  the  proposed  bills 
clearly  would  misdirect  it.  The  President  is  encouraging  Congress  to  react  In  a 
panic  to  busing,  as  though  that  were  the  key  issue,  when  he  should  be  exercising 
his  leadership  to  calm  the  public  and  to  call  on  Congress  to  deal  with  busing 
as  one  aspert  of  a  comprehensive  program  for  ending  dual  systems  of  segregated 
schools.  This  failure  of  leadership  is  highlighted  by  two  key  facts.  According  to 
Administration  sources,  while  about  40%  of  the  Nation's  school  children  are 
bused  to  school,  at  most  1%  or  2%  of  this  total  are  bused  for  reasons  of  de- 
segregation. Secondly,  in  calling  for  an  expenditure  of  2.5  billion  dollars  on 
"inner-city  schools"  the  Administration  has  not  added  one  dollar  to  existing 
programs  or  proposals  it  has  previously  made.  The  net  effect  of  the  present  pro- 
posals is  to  out  back  sharply  on  existing  remedies  for  segregation  while  offer- 
ing little  or  nothing  in  their  place. 

(3)  The  two  bills  Involve  a  needless  and  dangerous  disruption  of  the  power 
rplation.«hips  between  the  President  and  the  Congress  on  the  one  side  and 
the  Supremo  Court  and  other  federal  courts  on  the  other.  As  recently  as  one  year 
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ago  in  the  Swann  case,  In  light  of  almost  20  years  of  experience  with  enforcing 
Brown,  the  Supreme  Court  approved  of  court-ordered  busing  as  one  meaijS  of 
disestablishing  dual  school  systems — a  means  which  in  particular  cases  might 
be  necessary  to  bring  about  a  unitary,  desegregated  school  system.  The  Court  did 
not  insist  that  busing  was  retiuired  In  any  mechanical  way  or  that  Its  disadvan- 
tages should  \)e  ignored  by  federal  judges. 

The  President  has  suggested  that  lower  federal  courts  have  gone  beyond  the 
Supreme  Court — and  in  his  view,  improperly  so.  One  would  then  expect  the 
Administration  to  press  appeals  of  these  decisions  to  the  Supieiuo  Court,  and 
perhaps  to  ask  that  Congress  mandate  stays  of  execution  pending  the  appeals. 
Instead,  the  Administration  presents  proposals  which  amount  to  a  declaration 
of  no  confidence  in  the  courts  and  a  repudiation  of  what  they  have  done  under 
the  Constitution  and  laws  of  the  United  States.  If  *.ve  take  the  President 
at  his  word,  this  is  premature  and  unnecessary.  It  risks  the  very  undermining  of 
the  Supreme  Court's  standing  that  the  President  has  on  other  occasions  said 
^<hould  be  avoided. 

(4)  One  need  not  be  an  advocate  of  large-scale  busing  to  see  the  harms  and 
dangers  In  the  proposed  scheme.  Serious  questions  about  various  aspects  of 
!)uslng  have  been  raised  by  both  blacks  and  whites.  But  the  Administration  lias 
not  asked  Congress  to  regulate  alleged  excesses  of  busing  In  a  selective,  sensitive 
way.  Rather,  the  Administration  seeks  to  eliminate  all  busing  as  a  remedy  for 
desegregation  by  placing  rigid  mechanical  limitations  on  It.  The  practical  effect 
is  that  busing  could  no  longer  be  used  even  as  a  minor  but  necessary  part  of  a 
desegregation  plan  that  emphasized,  for  example,  new  geographic  districts,  or 
school  pairings.  It  Is  In  cases  of  this  kind  that  the  threats  to  the  enforcement 
of  Brotcn  and  to  the  proper  role  of  the  courts  are  clearest. 
We  call  on  Congress  to  reject  the  two  proposed  bills  on  busing. 

Curtis  J.  Berger,  Harlan  M.  Blake,  George  Cooper,  Harold  S.  Edgar, 
E.  Allan  Famsworth,  Wolfgang  G.  Frledmann,  William  R.  Fry, 
Nina  M.  Galston,  Richard  N.  Gardner,  Harvey  J.  Goldschmld, 
Frank  P.  Grad,  Louis  Henkln,  Harold  L.  Kom,  Louis  Lusky^ 
Michael  C.  Meltsner,  Arthur  W.  Murphy,  Harriet  Rabb,  Albert  J. 
Rosenthal,  Leonard  M.  Ross,  Benno  C.  Schmidt,  Abraham  D.  So- 
faer,  Philip  G.  Schrag,  Michael  I.  Sovem,  Peter  L.  Strauss,  H. 
Richard  Uvlller,  Walter  Werner,,  William  F.  Young,  John  M. 
Kernochan. 


Emory  UNivERsrrY, 

School  of  Law, 
Atlanta,  Oa.,  April  25, 1972. 

Hon.  Emanuel  Oellfr, 

Chairman,  Houfe  JtiuiCiarp  Committee, 

House  of  Representatives,  Washington,  B.C. 

Dear  Mr.  Celler:  The  undersigned  law  teachers  are  strongly  opposed  to 
the  two  bills  proposed  by  President  Xixon  for  passage  by  Congress  on  the  sub- 
ject of  busing  of  school  children.  We  believe  that  the  two  bills,  If  enacted, 
would  sacrifice  the  enforcement  of  constitutional  rights.  Impair  the  functions 
of  the  judiciary  under  a  rule  of  law,  and  jeopardize  Improved  schooling  for 
many,  many  children.  More  specifically,^  our  reasons  for  opposition  are  as 
follows : 

(1)  The  Supreme  Court  declared  the  segregated  dual  school  system  uncon- 
stitutional In  the  Broicn  case  18  years  ago.  For  much  of  that  i>erlod,  opponents 
of  the  Brown  decision  have  successfully  avoided  and  delnyed  Its  enforcement. 
Only  recently  has  the  enforcement  process  achieved  any  momentum.  Enactment 
of  the  two  bills  at  this  time  will  certainly  he  .seen— by  blacks  and  whites 
alike— as  a  major  break  In  the  Nation's  resolve  to  realize  the  constitutional 
rights  of  black  children  under  the  Brou  n  decision.  Moreover,  the  very  proposal 
of  these  blll.s— esi)eclally  given  the  psychological  Impact  of  the  President's 
speech—will  seriously  hamper  and  may  well  cripple  efforts  now  under  way  to 
achieve  compliance  with  Brown, 

(2)  The  two  hills  call  for  a  very  substantial  change  In  the  standards  and 
modes  of  enforcement  of  Brown  by  the  courts.  Their  enactment  by  Congress 
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under  Section  Ti  of  the  Fourteenth  Amendment  invokes  a  rarely  exercised  power 
whose  limits  are  not  at  all  clear.  Strong  doubts  of  i-onstltutionallty  exist,  with 
constitutional  lawyers  differing  a.s  to  the  outcome  if  the  bills  were  to  become 
law  and  their  legality  tested  in  the  courts. 

Whatever  may  be  the  acoite  of  the  Congressional  power,  the  proposed  bills 
clearly  would  misdirect  it.  The  President  is  encouraging  Congress  to  react  in 
a  panic  to  busing,  as  though  that  were  the  key  issue,  when  he  should  be  exer- 
cising his  leadership  to  calm  the  public  and  to  call  on  Congress  to  deal  with 
busing  as  one  as])ect  of  a  i*omprehensive  program  for  ending  dual  systems  of 
segregated  schools.  This  failure  of  leadership  is  highlighted  by  two  key  facts. 
According  to  Administration  sources,  w*hile  about  40  per  cent  of  the  Nation's 
school  children  are  bused  to  school,  at  most  1  per  cent  or  2  per  cent  of  this 
total  are  bused  for  reasons  of  desegregation.  Secondly,  in  calling  for  an  ex- 
l)enditure  of  2.5  billi(»n  dollars  on  "inner-city  schools/'  the  Administration  has 
not  added  one  dollar  to  existing  programs  or  profiosals  it  has  previously  made. 
The  net  eflfect  of  the  present  proiKwals  is  to  cut  back  sharply  on  existing  rem- 
edies for  segregation  while  offering  little  or  nothing  in  their  place. 

(3)  The  two  bills  involve  a  needless  and  dangerous  disruption  of  the  proper 
relationships  l)etween  the  President  and  the  Congress  on  the  one  side  and  the 
Supreme  Court  and  other  federal  courts  on  the  other.  As  recently  as  one  year 
ago  in  the  Sicatw  case,  in  light  of  almost  20  years  of  experience  with  enforcing 
Broicn,  the  Supreme  Court  appioved  of  court-ordered  busing  as  one  means  of 
disestablishing  dual  school  systems  —a  means  which  in  particular  cases  might 
l>e  necessary  to  bring  about  a  unitary,  desegregated  school  system.  The  Court 
did  not  insist  that  busing  was  required  in  any  mechanical  way  or  that  its  dis- 
advantages should  be  ignored  by  federal  Judges. 

The  President  has  suggested  that  lower  federal  courts  have  gone  beyond 
the  Supreme  Court — and  in  his  view,  improperly  so.  One  would  then  expect 
the  Administration  to  press  appeals  of  these  decisions  to  the  Supreme  Court, 
and  perhaps  to  ask  that  Congress  mandate  stays  of  execution  pending  the  ap- 
iwals.  Instea<l,  the  Administration  presents  proposals  which  amount  to  a  declara- 
tion of  no  confidence  in  the  courts  and  a  repudiation  of  what  they  have  done 
under  the  Constitution  and  laws  of  the  United  States.  If  we  take  the  President 
at  his  word,  this  is  premature  and  unnecessary.  It  risks  the  very  undermining 
of  the  Supreme  Court*s  standing  that  the  P.re8ident  has  on  other  occasions 
.said  should  be  avoided. 

(4)  One  need  not  be  an  advocate  of  large-scale  busing  to  see  the  harms  and 
dangers  of  the  proposed  scheme.  Serious  questions  about  various  aspects  of  bus- 
ing have  been  raised  by  both  blacks  and  whites.  But  the  Administration  has  not 
asked  Congress  to  regulate  alleged  excesses  of  busing  in  a  selective,  sensitive  way. 
Rather,  the  Administration  seeks  to  eliminate  all  busing  as  a  remedy  for  deseg- 
regation by  placing  rigid,  mechanical  limitations  on  it.  The  practical  effect  is 
that  busing  could  no  longer  be  used  even  as  a  minor  but  necessary  part  of  a 
desegregation  plan  that  emphasized,  for  example,  new  geographic  districts,  or 
.school  pairings.  It  is  in  cases  of  this  kind  that  the  threats  to  the  enforcement  of 
Brown  and  to  the  proper  role  of  the  courts  are  clearest. 

We  call  on  Congress  to  reject  the  two  proposed  bills  on  busing. 

Prof.  C.  Michael  Abbott,  Prof.  Nathaniel  B.  Oozansky,  Prof.  Melvin 
Gutterman.  Prof.  Lucy  S.  Henritze.  Dean  Ben  P.  Johnson.  Prof.  G. 
Stanley  Joslin,  Prof.  George  Savage  King,  Prof.  Michael  J,  Lyuch, 
Prof.  Harold  L.  Marquis,  Prof.  Prank  J.  Vandall. 


The  Gboroe  Washington  tlNivimsiTY, 

The  Xational  Law  Center, 
Washinffton,         May  2,  1972,. 

Congressman  Emanuel  Celler, 
Rayburn  House  Office  Burning, 
Washington,  D,C. 

Dear  Conoressxian  Cei.ler:  Enclosed  is  a  statement  in  opposition  to  President 
Nixon's  legislative  proposals  on  public  school  busing  which  was  prepared  by  mem- 
bers of  the  faculty  of  the  Harvard  Law  School. 


This  is  to  advise  you  that  this  gtatemenr  ha»  been  endon^  by  the  following 
members  of  the  faculty  of  the  National  Lanr  Center  of  the  George  Washington 
University, 

Richard  C.  Allen 
John  Banzhat  III 
Jerome  A.  Barron 
Elyce  Zenoff  Ferster 
Monroe  H.  Freedman 
David  C.  Green 
J.  Reid  Hambrick 

Sincerely  yours, 

Roger  S.  Kuhn, 
Profe$$or  of  Law, 

The  undersigned  law  teachers  are  strongly  opposed  to  the  two  bills  proposed 
by  President  Nixon  for  passage  by  Congress  on  the  subject  of  busing  of  school 
children.  We  believe  that  the  two  bills,  if  enacted,  would  sacrifice  the  enforce- 
ment of  constitutional  rights,  impair  the  functions  of  the  judiciary  under  a  rule 
of  law,  and  jeopardize  improved  schooling  for  many,  many  children.  More  spe- 
cifically, our  reasons  for  opposition  are  as  follows : 

(1)  The  Supreme  Court  declared  the  segregated  dual  school  system  uncon- 
stitutional in  the  Brotcn  case  18  years  ago.  For  much  of  tuat  period,  opponents 
of  the  Brotcn  decision  have  successfully  avoided  and  delayed  its  enforcement. 
Only  recently  has  the  enforcement  process  achieved  any  momentum.  Enactment 
of  the  tw'o  bills  at  this  time  will  certainly  be  seen — by  blacks  and  whites  alike — 
as  a  major  break  in  the  Nation's  resolve  to  realize  tlie  constitutional  rights  of 
black  children  under  the  Brown  decision.  Moraover.  the  ver>'  proposal  of  these 
bills — especially  given  the  psychological  iniimct  of  the  President's  speech — will 
seriously  hamper  and  may  well  cripple  efforts  now  under  way  to  achieve  com- 
pliance with  Brown. 

(2)  The  two  bills  call  for  a  very  substantial  change  in  the  standards  ami 
modes  of  enforcement  of  Brown  by  the  courts.  Their  enactment  by  Congress 
under  Section  5  of  the  Fourteenth  Amendment  invokes  a  rarely  exercised  power 
whose  limits  are  not  at  ail  clear.  Strong  doubts  of  constitutionality  exist,  with 
constitutional  lawyers  differing  as  to  the  outcome  if  the  bills  were  to  liecome 
law  and  their  legality  tested  in  the  courts. 

Wliatever  may  be  the  scope  of  the  Congressional  power,  the  proposed  hills 
clearly  would  misdirect  it.  The  President  is  encouraging  Congress  to  react  in  a 
panic  to  busing,  as  though  that  were  the  key  fssue,  when  he  should  be  exercising 
his  leadership  to  calm  the  public  and  to  call  on  Congress  to  deal  with  bnsing 
as  one  aspect  of  a  comprehensive  program  for  ending  dual  systems  of  segregated 
schools.  This  failure  of  leadership  i^  highlighted  by  two  key  facts.  According  to 
Administration  sources,  while  about  40  per  cent  of  the  Nation's  school  children 
are  bused  to  school,  at  most  1  per  cent  or  2  per  cent  of  this  total  are  bused  for 
reasons  of  desegregation.  Secondly,  in  culling  for  an  expenditure  of  2.5  billion 
dollars  on  "inner-city  schools,''  the  Administration  has  not  added  one  dollar  to 
existing  programs  or  proposals  it  has  previously  made.  The  net  effect  of  the 
present  proposals  is  to  cut  back  sharply  on  existing  remedies  for  segregation 
while  offering  little  or  nothing  in  tlieir  place. 

(3)  The  two  bills  involve  a  needless  and  dangerous  disruption  of  the  propter 
relationships  between  the  President  and  the  Congress  on  the  one  side  and  the 
Supreme  Court  and  other  federal  courts  on  the  other.  As  recently  as  one  year 
ago  in  the  Swann  case,  in  light  of  almost  20  years  of  exi»erience  with  enforcing 
Bi'otcr.  the  Supreme  Court  approve<l  of  court-ordered  busing  as  one  means  of 
disestablishing  dual  school  systems — a  means  which  in  particular  cases  might 
be  necessary  to  l)ring  about  a  unitary,  desegregat'^d  school  system.  The  Court  did 
not  insist  that  busing  was  required  in  any  mechanical  way  or  that  its  dis- 
nd vantages  should  lie  ignored  by  federal  judges. 

The  President  lias  suggested  that  lower  federal  courts  have  gone  beyond  the 
Supreme  Court — and  in  his  view,  improperly  so.  One  would  then  expect  the 
Adminifitration  to  press  appeals  of  these  decisions  to  the  Supreme  Court,  and 
])erhaps  to  ask  that  Congress  mandate  stays  of  execution  pending  the  appeals. 
Instead,  the  Administration  presents  proposals  which  amount,  to  a  declaration 


Irving  Kayton 
Roger  S.  Kuhn 
Arthur  S.  Miller 
Ralph  C.  Nash.  Jr. 
Donald  P.  Rothschild 
Russell  B.  Stevenson,  Jr.^ 
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V«.2^  ^'^^^  Nation's  resolve  to  realize  the  constitutional  rights  of  black 
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especially  0ven  the  psychological  impact  of  the  President's  speech-will  seriou^ 
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(2)  The  two  hills  call  for  a  very  substantial  change  in  the  standards  and  modes 
of  enforcement  of  Brown  by  the  courts.  Their  enactment  by  Congress  under 
Section  ;>  of  the  Fourteenth  Amendment  invokes  a  rarely  exercised  w)we.-  whose 
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^!^J}K  '"^u""^?  n^^wJirect  it  The  President  is  encouraging  Congress  to  react  in  a 
imiiic  to  busing,  as  though  that  were  the  key  issue,  when  he  should  be  exercising 
im  leadership  to  calm  the  public  and  to  c-all  on  Congress  to  deal  wil>'  hiising  as 
one  aspect  of  a  comprehensive  program  for  ending  dual  systems  of  segregated 
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Administration  sources,  while  about  40  per  cent  of  the  Nation's  school  children 
are  Diiwl  to  school,  at  most  1  per  cent  or  2  per  cent  of  this  total  are  ImwdTr 
reasons  of  desegregation.  Secondly,  In  calling  for  an  expenditure  of  2.5  billion 
dollars  on  "innern^ity  schools."  the  Administration  has  not  added  one  dollar  to 
existing  programs  or  proposals  It  has  previously  made.  The  net  effect  of  the 
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(3)  The  two  bills  involve  a  needless  and  dangerous  disruption  of  the  proper 
relationships  between  the  President  and  the  Congress  on  the  one  side  and  the 
Supreme  Court  and  other  fUeral  courts  on  the  other.  As  recently  as  one  vear 
ago  in  the  Swann  case,  in  light  cf  almost  20  years  of  experience  with  enforxrlng 

Supreme  Court  approved  of  court-ordered  busing  as  one  means  of  dis- 
establishing dual  school  systems-a  means  which  In  particular  cases  might  be 
necessary  to  bring  about  unitary,  desegregated  school  system.  The  Court  did 
not  insist  that  busing  was  required  in  any  mechanical  way  or  that  its  disadvan- 
tages schould  t>e  ignored  by  federal  Judges. 

jugi^ted  that  lower  federal  courts  have  gone  beyond  the 
Supreme  Court— and  in  his  view,  improperty  so.  One  would  then  expect  the  Ad- 
mlnistniflon  to  press  appeals  of  theKe  decisions  to  the  Supreme  Court,  and  per- 
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haps  to  ask  that  Ck>ngres8  mandate  stays  of  execution  pending  the  appeals.  In- 
stead, the  Administration  presents  proposals  which  amount  to  a  declaration  of 
no  confidence  in  the  courts  and  a  repudiation  of  what  they  bare  done  under  the 
Ck>nstitution  and  laws  of  the  United  States.  If  we  take  the  President  at  his  word, 
this  is  premature  and  unnecessary.  It  risks  ^he  very  undermining  of  the  Supreme 
Courtis  standing  that  the  President  has  on  other  occasions  said  should  be 
SToided. 

(4)  One  need  not  be  an  advocate  of  large*scale  busing  to  see  the  harms  and 
dangers  in  the  proposed  scheme.  Serious  questions  about  Tarious  aspects  of  bas< 
ing  have  been  raised  by  both  black.%  and  whites.  But  the  Administration  has  not 
asked  Congress  to  regulate  allegeci  excesses  of  busing  in  a  selective,  sensitive  way. 
Rather,  the  Administration  seeks  to  eliminate  all  busing  as  a  remedy  for  de* 
segregation  by  placing  rigid,  mechanical  limitations  on  it.  The  practical  effect  is 
that  busing  could  no  longer  be  used  even  as  a  minor  but  necessary  part  of  a  de- 
segregation plan  that  emphasized,  for  example,  new  geographic  districts,  or 
school  pairings.  It  is  in  cases  of  this  kind  that  the  threats  to  the  enforcement  of 
Brown  and  to  the  proper  role  of  the  courts  are  clearest. 

We  call  on  Congress  to  reject  the  two  proposed  bills  on  busing. 

Signed  by  the  following  members  of  Harvard  Law  School : 

Paul  M.  Bator,  Derrick  A.  Bell,  Jr.,  Gary  Bellow.  Derek  C.  Bok,  Stephen  G. 
Breyer,  victor  Brudney,  Clark  Byse,  A.  James  Casner,  Abram  Chayes,  Archibald 
Cox,  John  P.  Dawson,  Richard  H.  Field,  Paul  A.  Freund,  Charles  M.  Haar. 
Philip  B.  Heymann,  Benjamin  Kaplan,  Andrew  L.  Kaufman,  and  Lance  Liebman. 

Louis  Loss,  John  H.  Mansfield,  Michael  J.  Mclntyre,  Karen  S.  Metzger,  Frank 
L  Michelman,  Arthur  It  Miller,  Albert  M.  Sacks,  Frank  E.  A.  Sander,  David  L. 
Shapiro,  Richard  B.  Stewart,  Arthur  E.  Sutherland,  Donald  T.  Trautman. 
r^urence  H.  Tribe,  Donald  F.,  Turner.,  James  Vorenberg,  Lloyd  L,  Weinreli,  and 
Ralph  U.  Whitten. 

We  call  on  Congress  to  reject  the  two  proposed  bills  on  busing. 

Signed  by  the  following  members  of  the  University  of  Pennsylvania  Law 
School: 

Martin  J.  Aronstein,  Paul  Bender,  Paul  W.  Bruton,  Martha  A.  Field,  David 
Filvaroff,  Jefferson  B.  Fordham,  Daniel  I.  Halperin,  Howard  Lesnick.  Clarence 
Morris,  William  Nelson.  Covey  Oliver.  Richard  Sloane,  Edwaid  Sparer,  Ralph  S. 
Spritzer,  and  Bernard  Wolfman. 

We  call  on  Congress  to  reject  the  two  proposed  bills  on  busing. 

Signed  by  the  following  members  of  Columbia  Law  School : 

Curtis  J.  Berger,  Harlan  M.  Blake,  George  Cooper.  Harold  S.  Edgar,  E.  Allan 
Famsworth,  Wolfgang  G.  Friedmann,  William  R.  Fry,  Nina  M.  Galston.  Richard 
N.  Gardner,  Harvey  J.  Goldschmid,  Frank  P..  Crad,  Louis  Henkin,  Harold  I^ 
Korr,  and  Louis  Lusky. 

Michael  C.  Meltsner,  Arthur  W.  Murphy,  Harriet  Rabb,  Albert  J.  Rosenthal. 
Leonard  M.  Ros^  Benno  C.  Schmidt,  Abraham  D.  Sofaer,  Philip  G.  Schrag, 
Michael  L.  Sovem,  Peter  L.  Strauss,  H.  Richard  Uviller,  Walter  Werner,  William 
F.  Young,  and  John  M.  Kemochan. 


New  TotK  UNiviMrrT, 
School  of  Law,  FACtrLxr  or  Law, 

New  York,         April  28,  1972, 

Hon.  EicAntm.  Celuek, 
UJ3,  Hou$e  of  Repretentatives, 
Committee  >n  the  Judiciary ^ 
Wa$hington,  D.C. 

Deab  Ma.  CHAitMAir :  This  is  in  reply  to  your  letter  of  March  21  requesting  my 
comment  on  two  legislative  proposals  submitted  by  the  President  to  the  Congress 
that  relate  to  pupil  assignment  and  transportation.  Rather  than  reply  only  for 
myself,  I  submit  herewith  a  copy  of  a  letter  that  I  have  sent  to  Senator  Mondale 
embodying  my  views  and  the  views  of  27  other  faculty  members  at  the  New  Tork 
University  School  of  Law.  I  hope  this  statement  is  helpful  to  you  in  your  review 
of  this  important  legislation. 
Sincerely, 

NoiMAN  Doiacif, 

ProfetMor  of  Law. 
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New  Yomk  Vimamr, 
School  or  Law,  Faculty  or  Law 

Senator  Walwe  Mowdaul  ^'^  '^2- 

17.«.  Senate, 
Wathingtan,  D,C. 

legality  tSted  In  the  rourts  "  their 

schools.  This  fallnre  of  leadership  tehl*hiteht^SS  f^J^^^  «S^"ted 
Administration  sourt^s,  whlleabSut  i^ltr  ^Z*^^^^^  ^l*^**  According  to 
are  bnsed  to  school  ^m^  i  ~2     .  Per  cent  of  the  NaUon's  school  children 

rantages  should  be  ignored  by  federal  judges?  "^"^  't"  <«»»<>- 

qnnrL^^"'!"*  ''"5  suggwted  that  lower  federal  courts  hare  gone  beyond  the 
mKr-»?^n"r~"""' ""Property  so.  One  would  then  «cp«rt  the  Ad^ 
ministration  to  press  appeals  of  these  decisions  to  tlio  Supreme  (^urt  and  wr- 

^t«d  fho"*  ^".L*'.""'^'^  pending  tl^Vtiiall'Tn 

nrf!^iiSti'  proposals  which  amount  to  a  decuSt  on  of 

r?.„Z„«"*'''  ""^  »  repudiation  of  what  they  hare  dow  under  the 

Constitntion  and  laws  of  the  United  States.  If  we  take  the  President  at  his  word 

r(SrtV  sSn'^  ?h^"".!;"^T;  "  ^''^  "n^emininTof  tJe  Supreme 

avrtded.  Preslrifnt  has  on  other  occasions  said  should  be 

danUr!?"l^"»t^  ^rlUSP  of  large-scale  busing  to  see  the  harms  and 

dangers  In  the  proposed  scheme.  Ser  otis  questions  about  various  asnects  nf 
btislng  harp  been  raised  by  both  blacks  and  wWtes.  But  the  SnPstS  haj 
not  nsked  Congress  to  regulate  alleged  excesses  of  busing  In  rselertl^c  «nM- 
tlre  wa.T.  Rather,  the  Admlnlstralton  seeks  to  eliminate  all  busing  as  a  reS 
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for  desegregttion  by  placing  rigid,  mediaiiical  limitations  on  it.  The  practical 
effect  is  tbat  busiog  could  no  longer  be  lued  even  as  a  minor  but  necessary  part 
of  a  desegregation  i^n  tbat  empbasized,  for  example,  new  geograpbic  districts* 
or  scbool  pairings.  It  is  in  cases  of  tbis  kind  tbat  tbe  tbreats  to  tbe  enforcement 
of  Brown  and  to  tbe  proper  role  of  tbe  courts  are  clearest 
We  call  on  Congress  to  reject  tbe  two  proposed  bills  on  busing. 


Edward  J.  Bander 
Ralpb  F.  Biscboff 
Tbomas  G.  S.  Cbristensen 
James  S.  Eustice 
Walter  G.Farr,  Jr. 
Stanley  V.  Fatterman 
Albert  H.  Garretson 
Gidon  A.  G.GottUeb 
Josepb  W.  Hawley 
Lawrence  P.  King 
Fannie  J.  Klein 
Cbarles  L.  Knapp 
Homer  Kripke 
Tbomas  M.  Franck 

Sincere* 


Leroy  Clark 
Daniel  Collins 
Norman  Dorses 
Steren  H.  Leieiko 
Cbarles  S.  Iiy<HK 
Robert  B.  McKay 
Gerbard  O.  W.  Mueller 
Oliver  Rosengart 
Lawrence  J.  Scbnlts 
Harry  LSubin 
Jobn  X.  Taggart 
George  E.  Zeitlin 
Peter  L.  Zimrotb 
Victor  Zonana 


NOBICAN  DOBgEN, 

Prafe9iorofLau). 
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Nkw  York  Univebsity, 
School  of  Law,  Faculty,  of  Law, 

New  York,  N.Y„  February  £9, 1972. 

Hon.  £uAxt;EL  Cellkb, 
Chairman,  House  Committee  on  the  Judiciary, 
V.iS,  House  of  Representative*, 
Washinffton,  B.C. 

JDeab  Mr.  Chairman  :  This  letter  Is  in  reply  to  yours  of  January  0,  1972. 
re<iuesting  my  comments  on  UJ,  Res.  020,  Please  forgive  the  long  delay  In  my  re- 
sponse, which,  I  am  embarrassed  to  confess,  was  partly  due  to  my  naive  assumin 
tlon  that  there  was  no  real  likelihood  that  the  House  or  the  country  would  be 
forced  to  confront,  in  a  serious  way,  a  proposed  constitutional  amendment  as 
draconian  as  H.J.  Res.  620.  The  events  of  the  past  few  weeks  have  rather  chilled 
my  optimism,  so  I  now  belatedly  respond  to  your  kind  inrltation. 

In  my  Judgment,  adoption  of  the  proposed  resolution  would  be  a  mistake,  of 
large,  unforeseeable  and  i)erhaps  historic  proportions.  It  would  not  only  seriously 
hamper  (If  not  halt)  efforts  to  desegregate  the  public  schools,  but  It  would  l>e  a 
Virtual  repudiation  of  Brown  v.  Board  of  Education  and  the  hopes  that  that  case 
embodies  and  symbolizes  for  a  society  that  eventually  is  not  divided  bv  color 
or  caste. 

Before  elaborating,  I  should  note  that  its  passage  now,  while  the  public  is  in 
a  iMrticular  and  very  likely  extreme  mood,  would  be  altogether  inconsistent 
with  the  desirable  caution  with  which  we  as  a  nation  have  historically  amended 
the  Constitution.  It  should  not  be  forgotten  that  the  Constitution  is  not  a  code 
of  e(Uicatlon.  An  Amendment  pas.sed  in  response  to  short-run  movements  of  public 
oi>inlon  would  he  an  unfortunate  precedent  which  could  be  followed  on  other 
•occasions  when  public  feeling  runs  high  on  a  particular  issue— at  great  cost 
to  the  Constitution  s  value  as  an  instrument  embodying  the  permanent,  or  at 
least  the  long-range  values  of  the  society. 

Returning  to  the  fundamental  objection,  it  is  import  nt  to  stress  that  while 
re<-ent  publicity  lias  focused  on  anti  busing  proposals,  H.J.  Res.  020  represents 
much  more  than  jjn  attack  on  busing.  The  proposal  Is  an  anti-segregation  meas- 
iinp  which  undoubtedly  would  have  the  effect  of  foreclosing  remedlnl  devices 
which  have  proven  successful  in  correcting  the  injustices  of  de  jure  segregation. 
Measures  such  as  pairing  of  school  districts,  alteration  of  attendance  zones,  and 
minority  to  nwjority  transfers,  are  effective  desegregation  techniques  which 
have  been  used  by  school  authorities  and  the  courts  since  Brown  v.  Board  of 
Eduration,  Thfy  all  depend  upon  identification  of  a  student's  race  and  the  use 
of  thflt  identification  in  student's  assignments.  This  formulation  of  school  policy 
may  l»e  and  usunlly  is  quite  apart  from  busing  and,  in  some  cases,  mav  actuallv 
reduce  the  need  for  busing.  As  the  Supreme  Court  recently  stated  in  Xorfh  Cari)- 
Una  State  Ed.  of  Ed.  v.  Swann,  402  U.S.  43, 46  (1971) : 

^^r^*!?^?''  race  of  students  must  be  considered  in  determining  whether  a 
constitutional  violation  has  occurred,  so  also  must  race  be  considered  in  for- 
niulnting  n  remedy.  To  forbid,  at  this  stage,  all  assignments  made  on  the  basis 
i  deprive  school  authorities  of  the  one  tool  absolutely  essential  to 

svstem^^  constitutional  obligation  to  eliminate  existing  dual  school 

The  necessity  of  tnklnjr  account  of  race  In  order  to  desijjn  effective  remedies 
hfls  nlw  r>een  recognized  in  rases  Involving  raclnl  discriminntlon  In  housing, 
employment  and  the  assignment  of  teachers.  See.  e.g..  T  nitcd  States  v.  ^font- 
gomenf  County  Ed  of  Ed,,  m  U.S.  225  (1060) :  Contractors  Ass^n  of  Eastern 

ri?7i?'T"'''  ^^l^'  ^^^'^  •  40  r.s.L.w.  .^inr. 

)^  Mio  CORE  V.  yortcalk  Redevelopment  Agency.       F.  2^1  020  (2d 

Cir  iJJfW)- In  this  connection.  T  should  add  that  the  apparent  rnclnl  neutmlltv  of 
H..T.  Res.  620  is  deceptive.  It  Is  by  now  nxlomntic  that  nn  omdal  policy  whU  h 

(1041) 
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api)ears  to  be  neutral  on  \t»  face  may  periK»tiiate  tlie  effects  of  prior  racl.il  dis- 
crimination. This  principle  lias  lonpr  been  recognized  in  employment  and  votUi;; 
discrimination  cases.  See  Griffgn  v.  Dukr  Potccr  Co,,  401  T.S,  424  (1971) :  Gastmi 
County  V,  Vnitcd  States,  395  U.S.  ^Tm  (lfl((;9).  It  was  recently  reaffirmed  in  .siCtf«» 
in  the  context  of  school  segre^ration : 

"  *  Racially  neutraT  assignment  plans  pro]>osed  by  .scli(»ol  authorities  to  a  dis- 
trict court  may  be  inadequate;  such  plans  may  fail  to  counteract  the  crmtiuuiuj: 
effects  of  past  school  segregation  ...  In  short,  an  assignment  plan  is  not  ac- 
ceptable simply  because  it  appears  to  be  neutral," 

In  other  words,  the  apparently  neutral  language  i»f  H.J.  Res.  020.  like  the 
"racially  neutrar  assignment  plans  invalidateil  in  the  Stcanti  case,  would  oi)erate 
in  practice  as  an  instrument  to  continue  freezing  racial  .segregation  in  the  public 
schfmls,  or  where  steps  have  been  taken  to  alter  this  pattern,  to  enable  local 
hi>ards,  relying  on  racially  segregated  housing  irtitterns  and  the  *'neighb*irho(Ml 
schools"  concept,  to  reverse  the.se  efforts. 

This,  in  the  last  analysis,  would  be  the  ultimate  effect  and  undoubtedly  is  the 
principal  objective  of  the  proponents  of  H..J.  Res.  620—to  undercut  Brotcn  v. 
Jfoard  of  Education  and  everything  it  stands  for.  That  is,  to  move  the  country 
away  from  racial  equality  and  to  a  hardening  of  racial  lines.  It  is  difficult  to  1m» 
sure  whether  the  actual  effects  of  this  movemont  would  be  worse  than  the 
symbolic  ones  to  all  people  everywhere. 
Sincerely, 

Norman  I>orsex. 
Professor  of  Late. 


TnK  University  of  Chicaocs 

The  Law*  School. 
Chicago,  ///..  Marci  7.  7972. 

Hon.  Kmanukl  Celler. 

f'*8.  House  of  Representatives, 

Committee  an  the  JutHeianj.  Washington,  D,C, 

Dear  Conoreasman  Cei.lek;  This  is  in  response  to  your  inquiry  about  one  of 
the  stK-alletl  anti-busing  amendments.  H.J.  Res.  020,  which  provides  that  "no 
public  school  student  shall,  because  of  his  race,  creed,  or  color,  be  ;.ssigne<l  to 
or  requiretl  to  attend  a  particular  school." 

At  initial  glance,  this  proposed  amendment  to  the  Constitution  looks  unob- 
jectionable. It  seems  merely  to  make  the  prohibition  against  racial  discrimination 
applicable  to  public  school  assignnienfrs.  But  snch  a  view— which  would  probablv 
render  the  proposal  amendment  as  superfluous  as  it  might  be  objectionable— is 
too  superficial.  It  ignores  the  major  thrust  of  the  proposed  amendment,  which  is 
to  limit  the  capacity  of  local  school  boards  to  integrate  their  schools,  either  on 
their  own  or  at  the  direction  of  a  court. 

H.J.  Res.  020  should  be  evaluated  only  after  two  conditions  are  posited.  The 
first  is  that  segregated  patterns  of  student  attendance— whites  in  one  set  of 
Kclu)ols.  blacks  in  another—may  result  even  if  students  are  assigned  to  schools  on 
the  basis  of  a  criterion  other  than  race,  such  as  geographic  proximity.  The 
second  is  that  often  the  most  direct  and  effective  technique  for  achieving  inte- 
gration is  to  assign  students  to  schools  on  the  basis  of  race. 

Both  of  these  conditions  are  satisfiwl  in  the  typical  urban  community  of  todav, 
w'here  there  is  some  population  density  and  racial  residential  segregation.  In 
that  instance,  a  prohibition  against  assignment  on  the  basis  of  race— such  as 
that  contained  in  H.J.  Res.  620— will  not  avoid  school  segregation;  for  even 
If  the  students  are  assigned  to  the  school  nearest  their  home  (the  ^^neighborhood 
school'  ),  racial  segregation  will  result.  Indeed.  «uch  a  prohibition  would  tend 
to  i)eri)etuate  the  segregation,  for  it  would  make  it  unlawful  for  the  local 
school  board  to  assign  some  white  students  (because  of  their  race)  to  the 
formerly  all-black  schwds  and  some  black  students  (because  of  their  race)  to 
the  formerly  all-white  schools. 

True,  even  in  the  situation  hypothesize<l.  one  could  imagine  alternative  ways 
Of  achieving  integration  that  do  not  entail  assigning  students  to  the  various 
schools  on  the  basis  of  their  race.  For  example,  the  board  could  abandon  all  the 
existing  school  plants  and  construct  a  single  school  (an  ''educational  park") 
large  emmgh  to  accommodate  all  of  the  students  in  the  community.  Then  inte- 
gration would  he  achieved  presumably  without  violating  the  prohibition  of 
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H.J.  Res.  620.  But«  by  confining  the  community  to  such  an  expensive  and  elabo- 
rate remedy  and  foreclosing  the  obvious  and  iniinediate  one — assignments  based 
oil  race.  H.J.  Res.  (120  iiialies  tlie  achievement  of  the  integration  gaal  more  costly, 
more  difficult,  and  more  unlikely. 

I  recognize  that  in  many  situations  it  is  thought  unfair  to  judge  an  individual 
on  the  basis  of  his  race,  and  that  it  might  be  argued  that  H.J.  Res.  G20  is 
designed,  not  to  im|>ede  integration,  hut  rather  to  prohibit  such  unfair  or  wrong- 
ful conduct.  The  sugge.stion  is  tlwt  HJ.  Res.  620  would  be  analogous  to  a  fair 
employment  law  or  the  Fifteenth  Amendment.  But  I  find  such  a  view  of  H.J. 
Res.  020  uni>ersuasive.  It  overlooks  tlie  fact  that  the  propose<l  amendment  deals 
only  with  the  assignment  of  students  among  various  schools,  presur^ably  of 
equal  (luality.  The  allocation  of  a  scarce  good,  such  as  Jobs,  or  votes,  or  adinis- 
sicm  to  a  school  college,  is  not  at  stake.  H.J.  Res.  020  regulates  officials  simply 
trying  to  decide  to  which  particular  school  a  child  should  be  nssigned.  More- 
over, in  attempting  to  make  such  a  decision,  it  cannot  be  said  that  the  child's 
race  is  irrelevant  when  integration  is  the  objective.  The  wrongness  inherent  in 
using  race  in  part  stems  from  tlie  view  that  race  is  an  irrelevance — that,  for 
example,  it  tells  one  nothing  about  an  individuars  productivity  or  his  qualifica- 
tions to  vote.  But*  race  is  not  an  irrelevant  characteristic  when  the  official  is 
seeking  to  obtain  integration.  Indeed,  no  characteristic  is  more  relevant. 

H.J.  Res.  020  must  thus  be  viewed  as  a  means  of  limiting  the  capacity  of  local 
school  boards  to  integrate  their  schools,  and  should  be  so  Judged.  But  in  making 
that  Judgment  it  is  important  to  recognize  that  there  are  three  quite  distinct  bases 
for  a  commitment  to  integration— a  commitment  that  would  lead  you  to  oppose 
H.J.  Res.  020.  One  is  a  belief  that  the  arguments  in  favor  of  hitegration  are  of 
sufficient  persuasiveness  to  allow  the  various  local  school  boards  to  choose  for 
themselves  whether  they  wish  to  integrate  their  schools.  The  local  board  should 
be  free  to  decide  that  integration  is  good  educational  policy.  H J.  Res.  620  would 
cut  off  this  local  option,  at  least  where  the  locality  chose  to  accomplish  that  goal 
in  the  most  direct  way — through  racial  assignments. 

A  second  basis  for  the  commitment  to  integration  is  the  view — now  being  ad- 
vanced and  tested  in  the  i  ourts— that  segregation  itself  impairs  the  educational 
opportunities  of  minorities,  and  that  the  obligation  to  integration  derives  from 
the  Equal  Protection  Clause.  The  theory  is  that  segregation  stigmatizes  the  blacks, 
deprives  them  of  educationally  significant  contacts  with  the  socially  and  economi- 
cally dominant  groups,  and  reduces  the  share  of  resources  allocated  to  the  black 
schools  simply  because  they  are  attended  only  by  members  of  the  minority  group. 
UJ.  Res.  620>-in  an  indirect  fasbion^rejects  that  theory ;  for  it  makes  the  obvi- 
ous remedy — integration  through  racial  assignments— unlawful. 

Finally,  the  commitment  to  integration  could  be  based  on  the  belief  that  the 
Supreme  Court  was  correct  in  declaring,  in  S^rann  v.  Chariot te-Meeklenhuro 
Board  of  Education,  that  the  local  school  boaro^  are  obliged  to  integrate  their 
schools — even  if  it  be  through  racial  assignments — as  a  means  of  liquidating  or 
eradicating  the  traditional  dual  school  system  and  its  vestiges.  As  the  Supreme 
Court  put  it  in  a  companion  case,  North  Carolina  State  Board  of  Education  v. 
Swannr,  in  which  a  state  anti-busing  law.  quite  similar  to  H.J.  Res.  620.  was  struck 
down : 

. .  But  more  important  the  statute  exploits  an  apparently  neutral  form  to  con- 
trol school  assignment  plans  by  directing  that  they  be  "color  blind** ;  that  require* 
ment.  against  the  background  of  segregation,  would  render  illusory  the  promise  of 
Brown  v.  Board  of  Education,  347  U,S.  483  (1954),  Just  as  the  race  of  students 
must  be  considered  in  determining  whether  a  constitutional  violation  has  oc- 
curred, so  also  must  race  be  considered  in  formulating  a  remedy.  To  forbid,  at  this 
stage,  all  assignments  made  on  the  basis  of  race  would  deprive  school  authorities 
of  the  one  tool  absolutely  essential  to  fulfillment  of  their  constitutional  obligation 
to  eliminate  existing  dual  school  systems.  * 

There  is  some  question  as  to  whether  H.J,  Res.  020  will  be  read  by  the  courts  in 
such  a  manner  as  to  be  applicable  when  the  racial  assignments  are  made  to  satisfy 
an  obligation  under  the  Equal  Protection  Clause  of  the  Fourteenth  Amendment. 
But  if  it  were,  then  the  practical  impact  of  H.J,  Res,  020  would  be  most  cynical-— 
it  would  deny  a  remedy  for  an  acknowledged  constitutional  wrong.  And  in  that 
sense,  It  comes  close  to  being  the  first  constitutional  amendment  that  is  unconsti- 
tutional 

Respectfully  yours. 

OwEir  M.  Fiss. 
Profe$$or  of  Law. 


Case  Westebn  Resebve  Univebsity. 
Hon.  Emanuel  Celu:b,  Cleveland,  Ohio,  April  14,  1972.. 

^''''°lZZZ\on,D%''.^  /eeprc«en<««re«,  Chairman,  Home  Judiciary  Committee, 

19?2^wiJ?Xh''vnM''  ''^i'^^'^  '"^        letter     March  29. 

,.r!»;«  1  «  "^l  enclosed  a  copy  of  H.R.  13916  (the  proposed  "Student  Trans^ 
por  atfon  Moratorium  Act  of  1972-,  before  your  Comm  ttee)  :  you  also  enc^sS 
H^UTi^  ^fl^"""!  HR-  13»83  (««fferent  Versions  of  h'e^'ESi^u^ 
and  LabS??  '        "^'""^  Committee  on  Ed,^M?n 

I  have  undertaken  to  study  the  biiis  car«fuliy,  concentrating  on  H  R  13916 

fl,idn.i!^l  ;n  nn^v  i  K  '  i'"<'e'?t<><wl  ^at  my  constitutional  objection  is 
addressed  to  oniy  one  basic  provision  of  H.R.  13916  (Sec  3)  and  then  onlv  fn  » 
imrticuiar  appiication  of  the  bili.  Ther«.  are.  ..f  cnX/^me  broX  co^tCional 
TTlT  ^T^^n^ Princ'Pa''y  w  hether  the  proposed  "eZi  Muca- 

oH^,^fr*!;'',o^i.^''  I"*"'  "S'^O^"'  Tn,ns|H,S2Hon  Morn- 

.WK^^n  In  are  const  tutionally  vaiid  in  the  light  of  the  Supreme  Court's 

^f  MOT,  Charlottc-ilecklenberg  Board  of  Education,  402  U.S.  1,  29- 

i  L  .  'nterpreting  the  Fourteenth  Amendment  and  Broum  v  Piard 

ofjfucation,  347  U.S.  483  (1954).  sanctioned  the  use  by  tL  courU^more  ex 

vithcJ^tt'^I^^.Hn".*^'.?  'r''«=«='"»«'»«»'ing  desegregation.  I  assume  a"ffK^rfo. 
"^Im  ?  JS*"^^','''"^  principle  that  the  substantive  provisions  of  the 

-^T  Act  of  1972"  (Title  11  of  H.R.  13915.  and 

ni,™,,in?  f-Tv  «^r'  ?t.  a  const'tut'onaliy  vaiid  "enforcement"  by  Congress 
the?ess  f  ?.  ^/'"".^  of  the  Fourteenth  Amendment  to  the  Constitution.  Never- 
theiess,  it  is  my  opinion  that  Section  3  of  H.R.  13916  violates  the  Constitution 
the  iZ^ronZnUf,  ^"^""""nai  equal  protection,  but  for  being  contrary  to 
cnnstitutionai  principle  of  separation  of  powers  and  the -principle  of 
the  independence  of  the  judiciary.  In  particular,  I  sh^id  like  to  direct  my  atten- 
-lil^I  a  Inwer  court  has  ordered  mor«  extensive  busing  as  a 

„r«  n"^,n^*.[^^?"*'r  ""^  "^^^'^  *"  <*'^*n  circumstances  under  section  3(a) 
^nf«  TmA  1  would  be  stayed  perhap.s 

nntli  .lulj  1.  im  In  other  words,  you  have  a  situation  here  where  Concrwis 
?hl''5?Hri"»  ""'I  ?;.".  iwstpone,  a  court  decision  because  it  desires  in 

th2  n  .  r  "  "  standard  different  from  that  which  was  established  by 

tlie  court;  i)y  the  propo.sed  bill  Congress  attempts  to  change  the  equitable  effect 
standL^T  ri  '""1'  should  be  noted  that  in  the  cas2  at  hand T 

rcotmuulnnl^^^^^^^^^  '"^  "''^"'^  '»-'-s 

,iB!!inLn!L"'i*'»^'"/*'L9""^'"^^^-  *"  opinion,  violates  the  principle  of  the  in- 
A^/'Sfr  i^'^T  «  *,'i1,^«^*r.*?'^A  Suvreme  Court  opinion  of  United  State,  v. 

hml  i^t^Ll-  Wall)  128  (1871)  supports  that  view.  Tl.e  Klein  opinion,  of 
fM«  ,?I?„n  ufx.""  'If"  .«5"«s;'«n«»  and- 'act,  was  in  1962  referred  to  in 
5^ in/ 1    Ua        •l"„«'**  *"       <*lel>rated  (Hidden  company  v.  Zdannk 

„?  r  "» j^?"  ^'  568  ,1962))  as  demonstrating  an  "unconstitutional 
?ne  c"a'^  ""  "Zn"  J"*"^'"' P"'^'n«  by  prescribing  a  rule  of  decision  in  a  S 
to  «h!^^  if.  t^l  V^^^^l  to  describe  the  Klein  situation  in  fuller  detail  in  order 
„S.  I  importance  in  the  present  case  but  before  doing  so  I  should  like  to 
make  it  dear  that  certain  broadi<r  issues  are  not  involved  in  my  attack :  I  am  not 
onMntm,  i"  !if  ^  Congress  may  not  have  taken  away  the  juritdiction  of  the 
?Srrlrt«^?  13918  does  not  attempt  to  deprive 

nb!,n,i  »  /r^'^""//"" desegregation  matters;  thus,  H.R.  13916  does  not 
iS  V^SMt^  241  lL'r/,"o^?  ™^      «'  '"e  Civil  Rights  Act  of 

u-^thi       .         •  ^f*  (l''®^"-  I  am  not  here  concerned  with  the  question 
hnlti  i!L^      "  pro  IS  on  would  have  been  desirable  or.  in  some  situations,  may 
™  ^1?  ""^"""t""""""'-  Coi  sequently,  we  are  not  here  concerned  with  the 
j';'^?  "ave  sanctioned  Congressional  annulment  of 

the  courts  iurixdictUm  to  hear  a  case.  Thus  the  following  cases,  for  instance,  are 
of  no  relevance  here:  DittHct  of  Columbia  v.  Etlim,  183  U.S.  62  (1901)  (repeal 
sanctioned  of  a  jurl„dicUonal  act  though  prior  thereto  plaintiff  had  recoven^ 
jnclginent  in  the  lower  court):  Burner  v..  United  fstatcn.  .343  IT.S.  tl"  (19.')2) 
(change  of  statutory  language  held  to  have  ended  juriitdlctlon  of  a  pending  suit)  ■ 


1945 


Lauf  V,  E  G,  Shtnner  d  Co,,  303  U,S,  323,  330  (1^)  (generally  sustalnine  the 
power  of  Congress  to  limit  the  jurisdiction  of  the  inferior  courts  ofthe  power  of 
(.ongress  to  limit  the  jurisdiction  of  the  inferior  courts  of  the  United  States) 
or  the  ceIel>nUed  Ex  parte  McCardle  case  (74  U,i>,  (7  Wnll.)  50«  (1869n* 
(the  famous  hal)eas  corpus  decision,  which  in  a  later  opinion  (Brmer  v  United 
States,  mpra)  tlie  Supreme  Court  summarized  as  holding  that  ''when  a  iaw  con- 
fernng  jxirisilietwn  is  repeale<I  without  any  reservation  as  to  pending  cases,  all 
cases  fall  with  the  law" ) .  None  of  these  cases  are  of  relevance  her^  b^u^^^^^^^ 
13916  does  not  attempt  to  annul  jurisdiction ;  it  seeks  to  prescribe  for  the  judici^ 
ary  a  rule  of  decision  in  pending  cases.  Nor  is  there  any  need  here  for  consider- 
ing  the  general  provisions  on  the  effect  of  repealer  statutues  (1  USC  S  1091 
since  H,R,  1391G  in  no  way  attempts  to  repeal  any  statute  It  merelv  stiks  tn 
nun  fy  existing  iiiterpreta        of  statutory,  ^d  in  fLt  constitatlonaS^^^^ 

The  facts  in  United  States  v,  Klein  were  as  follows;  The  Captured  and  Aban- 
doned Pro,,erty  Act  had  authorized  suit  In  the  Court  of  Claims  for  the  4urn 

ffr?  ffH^'^f  ^'^f''''^T  P""^^'        P'«*°"ff  had  given  no  aid  or  com- 

fort to  the  rebellion.  In  United  States  v,  Padelford,  70  U,S,  (9  Wall,)  531  (1869) 
ho  Supreme  Court  had  ruled  that  the  statute  was  satisfied  when  the  clainmnt 
had  received  a  pardon  under  a  Presidential  general  amnesty.  Immediately  there- 
after Congr4>ss  while  the  appeal  in  the  Klein  case  was  pendinjr,  enacted  a  rider 

^      IP  Supreme  Court  held  this  statute 

unconstitutional,  Heoogmzing  that  Congress  had  ''complete  control  over  the 
orgjinization  and  existence"  of  the  Court  of  Claims,  the  Supreme  Court  stated 
the  act  amounted  to  a  "nile  of  decision,  in  causes  pending,  precribed  by  Con- 
;;ress.  .  ,  What  is  tliis  [the  act]  but  to  prescribe  a  rule  for  the  decision  of  a 
rause  in  a  particular  way?  In  the  case  before  us,  the  Court  of  Claims  has 
rendered  judfinient  for  the  claimant  and  an  appeal  has  been  taken  to  this  court. 
We  are  directed  to  dismiss  the  appea'.  j  we  find  that  the  judgment  must  be 
affirmed,  because  of  a  pardon  granted  to  ,^  Intestate  of  the  claimants,  ,  Can 
we  do  so  without  allowing  that  the  leglslaiure  may  prescribe  rules  of  dwision  to 
the  Judicial  Department  of  the  government  in  cases  pending  before  if*  We  think 
not :  ,  ,  ,  We  must  think  that  Congress  has  Inadvertently  passed  the  limit  which 
.separates  the  legislative  from  the  judicial  power.  It  is  of  vital  Importance  that 
these  powers  be  kept  distinct,"  (at  145, 146, 147)  in^ntiiicc  mai 

In  my  opinion,  this  clear  holding  In  the  Klein  strongly  suggests  that,  slmilarlv, 
the  "student  Transportation  Moratorium  Act  of  1972"  is  unconstitutional  In 
both  situations  there  was  a  prior  Supreme  Court  ruling  {United  States  v.  Padel- 
ford  and  Swann  v,  Charlotte-Meckleiiburg  Board  of  Education,  respectivelv)  ■  l- 
hr)th  situations  the  Supreme  Court  decision  had  interpreted  a  prescribed  scheme 
(in  the  hlcin  case  prescribed  by  statute;  here  even  more  directly  prescribed  bv 
the  Constitution)  ;  and  in  both  situations  an  attempt  Is  made  to  change  the  rule 
of  decision  in  i)ending  cases.  Certainly  there  are  some  differences  between  two 
.situations  (the  Klein  case  being  a  suit  against  the  federal  government,  etc.)  but 
I  believe  that  these  dissimilarities  are  minor.  The  basic  matter  Is  that,  like  In 
Klein,  H,R,  13916  is  a  violation  of  the  fundamental  doctrine  of  separation  of 
powers. 

As  indicated,  these  comments  are  basically  limited  to  H,R,  13910,  but  it  should 
be  noted  that  the  broad  constitutional  principle,  enunciated  In  the  Klein  opinion, 
of  an  r,ttenipted  Interference  with  the  judiciary  would  seem  to  applv  specifically 
also  to  a  certain  provision  of  the  ''Equal  Educational  Opportunities  Act  of  1972" 
(section  406  of  H,R,  13915  and  sec,  306  of  H,R.  13983),  Under  the  proposed  rule 
there  would  be  a  mandatory  reopening  of  previous  court  orders  decreeing  desegre- 
gation under  the  Civil  Rights  Act,  Aside  from  the  larger  constitutional  questions 
involved,  such  a  solution.  In  my  opinion,  would  also  raise  the  Klein  questions  as 
a  possible  interference  with  the  judiciary.  The  Supreme  Court's  opinion  In  Pope 
v.  United  States,  323  U,S,  1,  8-9  (1944),  when  mentioning  the  Klein  holding, 
suggested  that  that  ca.se  under  ceri  Mn  conditions  also  prohibits  a  CongrPs.sional 
act  from  setting  aside  a  judgment  In  a  case  already  decided.  Such  an  unconsti- 
tutional attempt.  It  might  be  urged,  would  be  made  In  the  above-mentioned  sec- 
tions of  the  "Equal  Educational  Opportunities  of  1972," 

In  summary,  I  should  like  to  emphasize  that  my  comments  are  not  addressed 
to  the  broad  constitutional  arguments  against  H.R.  13910.  which  are  based  on  the 
Fourteenth  Amendment  and  which  .vould  attempt  to  show  that  H.R.  13916  In 
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certain  situations  would  deprive  individuals  of  constitutional  rights.  Quite  aside 
from  these  broad  arguments,  my  comments  are  intended  to  show  that,  even  if 
the  Fourteenth  Amendment  arguments  were  invalid,  H,R.  13916  would  suffer 
from  its  violation  of  the  constitutional  principle  of  separation  of  powers.  Finally, 
I  have  sought  to  demonstrate  another  fact:  even  assuming  that  there  is  broad, 
unlimited  power  in  Congress  to  abolish  the  jurisdiction  of  the  courts — and  tliere 
may  lie  legitimate  reasons  for  doubting  the  broad  scope  of  such  power— the  Klein 
Drinciple  shows  that  Congress  does  not.  as  a  '^minor"  power,  possess  the  authority, 
without  changing  a  statute,  to  prescribe  a  rule  of  decision  for  the  courts  in 
pending  litigation.  Such  an  attempt  is  being  considered  by  the  Supreme  Court  as 
unconstitutional  interference  with  the  judiciary,  in  violation  of  the  principle  of 
Hei>arfttion  of  powers.  In  other  words.  Congressional  power  to  abolish  jurisdiction 
does  not,  as  a  '*minor"  matter,  include  au*^hority  to  violate  the  principle  of 
separation  of  powers. 

These  comments  were  included  in  a  letter  addressed  to  you,  Mr.  Chairman, 
which  thanked  you  lor  sending  me  the  pertinent  bills.  Of  course,  I  hereby  give 
you  full  authority  to  utilize  the  comments  in  any  way  you  desire  and  to  include 
them  as  part  of  the  record  of  hearings  on  H.R,  13916. 
Very  re.spectfully  yours, 

SiDNKT  B,  .Tacobt, 
Professor  of  Law. 


Law  School  ok  HxRvxaD  UNivEasiTY, 

Cambridge,  Mass,,  March  6,  1972. 

Hon.  Kmanuel  Cellek, 

Chairman,  Committee  on  the  Judiciary,  U.S.  House  of  Representatives,  WcLsh- 
ington,  D.C. 

Dear  Sik:  This  letter  is  being  written  in  respon:^  to  your  request  for  my  views 
about  House  Joint  Resolution  620,  proposing  an  amendment  to  the  Constitution 
of  the  United  States  relative  to  neighborhood  schools, 

I  am  opposed  to  passage  of  House  Joint  Resolution  620,  I  see  it  as  essentially 
an  effort  to  slice  off  one  piece  of  an  enormously  complicated  and  difficult  prob* 
iem  and  to  resolve  it  in  a  fashion  that  ignores  the  remainder. 

My  general  premise  is  that  the  genius  of  the  Constitution  and  '^specially  the 
Bill  of  Rights,  including  the  Fourteenth  Amendment,  is  that  it  .speaks  to  ideal 
principles  in  large  terms  capable  of  continuous  evolution.  Whi  „  I  recognize  the 
necessity  of  occasional  constitutional  amendment  to  deal  with  specific  problems. 
I  start  with  a  presumption  against  amendments  that  fill  the  document  with 
statutory-type  specifics. 

My  thinking  on  the  School  Issue  begins  with  agn^ement  with  the  conclusion 
of  the  Supreme  Court  in  Brown  v.  Board  of  Education,  That  decision,  however, 
represents  the  beginning,  liot  the  end.  of  thought  about  the  relationship  of  the 
Constitution  to  schools— surely  one  of  the  most  complicated  issues  that  govern* 
ment,  legislative,  executive,  and  judicial,  has  had  to  face  this  century.  The 
problem  is  especially  intrr -  tible  because  ever  since  Brown,  it  has  been  perceived 
as  involving  elements  boiL>  of  racial  equality  and  educational  quality. 

The  Supreme  Court  and  the  Congress,  however,  have  together  made  a  start 
over  the  past  18  years  towards  attacking  both  the  educational  quality  and  racial 
inequality  problems.  I  need  not  describe  to  you  the  various  programs  that  have 
been  aided  with  federal  funds  despite  the  inability  of  educators  to  reach  any 
consensus  about  the  most  effective  use  of  such  money.  The  Congress  has  not 
waited  for  any  such  consensus  but  perceiving  the  crucial  importance  of  saving  the 
educational  structure,  it  has  made  its  own  judgments.  Its  action  has  demonstrated 
H  responsible  and  progressive  concern  for  children's  education. 

Likewise  the  history  of  the  Supreme  Court's  attempt  to  seek  fair  and  effective 
remedies  to  well  established  and  deeply  rooted  compulsory  segregation  has  been 
ft  history  of  responsible  and  thoughtful  action.  In  fact,  the  most  serious  criticism 
of  the  Supreme  Court  has  been  that  its  careful,  deliberate  efforts  to  avoid  dis* 
ruption  have  encouraged  those  who  wished  to  retain  segregation  in  some  form 
and  delayed  justice  to  the  intended  beneficiaries  of  Brown.  Only  recently  has 
the  Supreme  Court  in  Green  v.  County  School  Board  and  Swann  v,  Charlotte- 
Mecklenburg  Board  of  Education  moved  to  require  and  endorse  desegregation 
plans  requiring  more  than  token  desegregation. 


1947 


Thus  far  the  Supreme  Court  has  spoken  only  to  the  issue  of  segregation  that 
has  been  given  the  sanction  of  law,  so-called  de  jure  segregation,  both  South  and 
North.  It  has  not  yet  decided  any  case  involving  racially  irabalanced  schools 
whose  composition  as  such  did  not  derive  from  the  mandate  of  state  law.  Nor 
has  it  yet  decided  any  case  involving  de  jure  segregation  of  a  minor  sort,  such 
as  the  case  of  a  school  board  in  an  ntegrated  district  moving  a  boundary  line  to 
Dreserve  the  predominant  racial  character  of  a  particular  school  without,  how- 
ever, any  general  segregation  plan.  The  Denver  school  case,  now  in  the  Supreme 
Court,  does  involve  these  issues  and  may  well  give  us  an  idea  of  the  Supreme 
Court's  thinking. 

To  date,  however,  the  Court  has,  wisely  I  think,  refrained  from  writing  text- 
books of  constitutional  law  in  this  difficult  area  of  constitutional  analysis.  It 
has  proceeded  case  by  case,  always  after  having  given  local  school  districts  and 
lower  courts  a  great  deal  of  time  to  deal  with  the  problem  at  the  local  level.  The 
Court  has  taken  cases  only  after  the  passage  of  time  has  elicited  a  variety  of 
views  about  the  alternative  resolutions.  Even  then,  it  has  avoided  a  doctrinnaire 
attitude  and  grandiose  pronouncements.  It  has  left  considerable  discretion  to 
lower  courts  and  has  given  a  rather  broad  hint  that  once  dismantling  of  de  jure 
'^segregation  is  achieved,  it  perceives  the  possibility  of  an  end  to  continuous 
judicial  supervision  of  local  school  boards.  Much  will  of  course  depend,  as  it 
always  has,  on  conditions  beyond  the  Supreme  Court's  control,  namely  the  ability 
of  the  American  public,  aided  by  their  government,  to  bring  to  a  close  that  chap- 
ter of  our  history  labelled  segregation. 

House  Joint  Resolution  620,  however,  can  only  contribute  to  keeping  that 
chapter  open.  Perhaps  if  it  had  been  passed  with  the  Thirteenth,  Fourteenth, 
and  Fifteenth  Amendments,  or  perhaps  even  after  50  years  of  the  so-called  "sep- 
arate but  equar  doctrine  of  Plessy  v.  Ferguson,  it  would  have  operated,  and 
been  viewed,  as  a  step  forward  in  the  field  of  race  relations.  That  would  cer- 
tainly not  be  the  case  today.,  In  those  areas  where  segregation  was  mandated  by 
law  prior  to  1954,  this  proposed  constitutional  amendment  would  undo  the 
arduous  work  of  18  years  in  dismantling  de  jure  segregation  by  authorizing  a 
return  to  tokenism  and,  in  some  areas,  a  return  to  completely  segregated  schools 
as  a  matter  of  constitutional  right.  In  view  of  the  history  of  segregation  in  this 
country,  that  result  would  be  a  betrayal  of  the  principles  of  Brown  v.  Board. 

One  of  the  principal  problems  with  which  the  amendment  seems  designed  to 
deal  is  the  fear  of  many  parents,  some  white,  some  black,  although  doubtless 
many  more  of  the  former,  whose  children  are  in  nearby  "good"  schools  that  they 
will  be  sent  to  far  away  "bad"  or  "dangerous"  schools.  The  problem  is  particu- 
larly severe  in  states  that  had  not  been  thought  of  as  operating  "de  jure"  sys- 
tems by  the  populace  generally  but  are  now  coming  under  attack  for  clandestine 
operation  of  de  jure  systems  or  for  knowing  maintenance  of  de  facto  racially 
imbalanced  schools.  Obviously,  these  fears  are  reasonable,  but  there  is  consid- 
erably more  to  the  problem  than  merely  obviating  them. 

First,  we  have  not  even  yet  heard  from  the  Supreme  Court  with  respect  to 
bussing  in  such  situations,  and  the  Court  in  Swann  did  recognize  that  there  might 
be  health  and  educational  limitations  on  court-ordered  bussing.  More  import- 
antly, however,  there  are  rights  of  other  parents  and  children  to  be  considered, 
those  children  in  the  "bad"  school.  We  do  not  yet  know  enough  about  what  makes 
a  "good"  or  a  *bad"  school  to  make  confident  pronouncements.  We  do  know, 
however,  that  many  children  from  racial  and  ethnic  minorities  are  found  in 
"bad"  schools  and  that  their  parents  believe  that  sufficient  educational  resources 
will  l>e  achieved  only  if  white  children  are  in  the  same  schools  as  their  chil- 
dren. Although  phrased  in  neutral  terms  (while  yet  recognizing  that  it  is  an 
amendment  "relative  to  neighborhood  schools"),  H.J.  Res.  620  would  resolve  this 
<  onflict  of  fears  and  desires  by  givlnsr  constitutional  protection  to  those  that  have 
good  schools  at  the  expense  of  those  that  have  not. 

I  think  such  an  amendment  would  be  a  terrible  mistake  at  this  stage  in  our 
history  of  race  relations.  At  ft  time  when  the  country  ns  a  whole,  when  reoial 
and  ethnic  groups,  whether  majority  or  minority,  are  uncertain  about  the  values 
of  complete  or  partial  or  no  mixing  with  one  another,  it  seems  particularly  short- 
sighted to  tnke  one  aspect  of  the  problem,  the  schools,  and  impose  a  constitutional 
soiiition.  With  the  enormous  race  and  educational  problems  we  face  my  judg. 
nient  is  that  the  principal  governmental  efforts  ought  to  be  heavy  investment 
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in  [K)Sitive  programs  that  attack  educational  deficiencies  and  racial  animosities. 
Our  long-term  future  as  a  united  country  lies  more  in  making  'imves**  out  of 
"have  nets"  than  in  constitutionalizing  the  privileges  of  "haves." 
Very  truly  yours, 

AxDBEw  L.  Kaufman, 

Professor  of  Law,. 


New  York  University, 

School  of  Law, 
Ifew  York,  N,Y.,  March  7, 1972, 

(Congressman  Emanuel  Celler, 
(LS.  House  of  Representatives ^ 
Committee  on  the  Judidarj/f 
Washington^  D.C. 

Dear  Congressman  Celler  When  I  received  your  January  letter  asking  my 
comments  and  observations  on  H.J,  Res.  620,  proposing  a  constitutional  amend- 
ment relating  to  neighborhood  schools,  I  was  just  about  to  leave  the  country  for 
;i  brief  trip  to  Israel ;  so  I  did  not  then  have  an  opportunity  to  answer.  t;pon 
my  return  I  learened  that  you  had  received  a  number  of  responses,  some  of 
which  I  have  seen,  that  stated  very  well  my  objections  to  the  proposal,  I  par- 
ticularly admired  and  agreed  with  the  observations  in  the  letters  of  Professors 
Anthony  G.  Amsterdam,  Charles  L.  Black,  Jr..  and  William  Van  Alstyn  on  two 
central  points :  First,  the  proposal  in  its  present  form  is  badly  drafted  because 
subject  to  various  interpretations  that  are  entirely  at  odds  with  each  other. 
Second,  assuming  revision  of  the  language  of  the  resolution  to  make  clear  the 
probable  intent  of  the  drafter— a  prohibition  of  busing  in  order  to  halt  desegrega- 
tion of  public  schools— the  proposal  yhould  be  oppo.sed  on  the  merits  because  anti- 
thetical to  the  promise  of  nondiscrimination  in  public  .school  education  from 
Brown  v.  Board  of  Education  in  1054  to  Sawnn  v,  Charlotie-Mecklenhurg  Board 
of  Education  in  19T1.  Approval  of  that  resolution  would  also  reverse  congres- 
sional affirmation  of  the  same  principle  in  the  Civil  Rights  Acts  of  1064  and  later, 
as  well  as  executive  branch  support  for  .school  desegregation  in  devising  and 
financing  imaginative  plans  for  individual  school  districts  to  provide  equal 
educational  opportunities  for  all. 

In  short,  I  believe  that  the  letters  yon  received  in  response  to  vonr  original 
inqniry  provided  an  irrefutable  case  against  turning  our  backs  on  the  admit- 
tedly difficult  problems  of  the  public  st^hools  by  allowing  the  United  States  to 
revert  to  oflScial  tolerance  of  state-supported  segregation.  Accordinglv,  in  earlv 
February  I  thought  I  had  nothing  to  add  to  an  already  overwhelming  case. 
More  recent  events,  particularly  current  debate  in  the  Senate  on  other  aspects 
of  the  same  matter,  reveal  that  my  optimi.sni  was  sadly  misplaced.  Substantial 
attempts  are  now  being  made  to  forbid  busing,  to  restrict  the  power  of  the 
federal  ronrts  and  indeed  to  assure  the  return  of  racial  segregation  in  more 
virulent  form  than  ever,  because  for  the  first  time  it  would  have  the  imprimatur 
of  federal  approval.  However  little  1  can  contribute  to  the  debate.  I  feel  it 
necessary  to  add  my  voice  to  those  who  are  oppo.sincr  those  efforts. 

I  wish  to  comment  on  three  approaches  by  those  who  wish  to  halt  or  slow 
down  the  progress  t^)ward  desegregation:  (1)  Propo.sals  ror  a  constitutional 
am^dment:  (2)  legislation  (such  as  the  amendment  supported  bv  Senator 
Trrlffln)  to  restrict  the  authoritv  of  the  federal  courts:  and  (3)  legislation  (such 
as  the  amendments  offered  by  Senators  Scott  and  Mansfield)  to  limit  the  partic- 
iimtion  of  the  federal  government  in  .school  desegregation  except  upon  request 
of  local  authoritie.s.  '  ' 

First,  l^t  me  add  just  the.se  few  words  to  the  eloquent  statements  you  have 
already  received  in  oppo.sition  to  any  constitutional  amendment  whose  purpose, 
however  exp  cit  or  inarticulate,  is  to  take  a  long  step  backward  to  the  time 
Mhen  .separation  of  the  races  in  public  schools  was  thought  tolerable 

Between  1054  and  1072  the  three  branches  of  the  federal  government  have 
cooperated  with  increasing  succe.ss  to  reduce  the  harmful  consequences  of 
segresration  in  the  public  schools  and  elsewhere  in  public  life.  Tn  the  process 
Im.n  Twlif''^).'*^  ^^I"  <^r^>«P^<^  the  biw  of  the  land  the  significant  propo- 
■fi  if  ^YL}^^  Constitution  of  the  Ignited  States  requires  effective  remed  es 
to  disestablish  existing  dual  school  systems.  The  Court  has  said  that  in  «ome 
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circumstances  "the  one  tool  absolutely  essential  to  the  fulfillment"  of  this  con- 
stitutional obligation  is  the  taking  into  account  of  race  in  the  assignment  of 
public  schools,  ^ort;^  Carolina  State  Board  of  Education  v,  Swann,  402  U  S  43 
46  ( 15)71 ).  If  that  essential  remedy  should  be  denied  to  the  courts— and  even 
to  school  boards  which  seek  voluntarily  to  lift  the  burden  of  segregation— all 
previous  efforts  to  achieve  equality  would  seem  to  have  been  pointless,  indeed 
worse,  because  it  wo„id  then  be  apparent  that  Congress  as  well  as  the  ratifying 
states  had  si)eeifically  accepted  separation  of  the  races  as  approved  govern- 
mental policy.  " 

.uSh'h^'w!!!"  proposed  amendment  to  the  Higher  Education  Act, 

;  I       ?  ,^''>*^f"">'  this  writing,  is  especially  dangerous.  The 

pnnwsal  to  withdraw  jurisdiction  from  the  courts  of  the  United  States  to  iss  e 
any  order  requiring  busing  of  pupils  to  promote  desegregation  should  be  op- 
posed for  the  same  rea.son  as  the  constitutional  amendment  above  discussed 
l)ecau.se  it  seek.s  to  remove  from  the  courts  the  only  device  likelv  to  be  efifective 
m  putting  an  end  to  segregation.  The  legislative  propo.sal  is  In  some  resw^^^^^ 
evtm  worse  than  the  constitutional  amendment.  It  is  advanced  with  a  cynical 
awamiess  of  its  almost  certain  unconstitutionality  as  an  effort  tr-r^r^ade" 
he  Supmne  Court  to  modify  its  rulings  on  desf  gregaHon  Ss  una'^cS^ 
prt».ssure  by  one  branch  upon  its  coequal  partner  ^^^innvK 
Moreover,  this  device  seeks  to  limit  federal  judicial  independence  bv  denyinjr 
federal  courts  t lie  power  co  act  in  those  areas  in  which  Congress  anticipate! 
constitutional  rulings  with  which  Congress  might  not  agree  anucipaies 
«  ;Hih^'P^  proposed  amendment  by  Senators  Scott  and  Mansfield  would  (1) 
prohibit  the  use  of  federal  funds  for  busing  except  upon  the  request  of  local  au. 
thorities;  (2)  prohibit  federal  agencies  from  urging  the  adopUon  of  lo^^^^^^ 
plans  that  would  "risk  the  health  of  the  child  or  significant  v7mping^^^^ 
her  educational  process'';  (3)  delay  enforcement  of  any  court  de^  sion  orderi^ 

June  SO,  1973,  the  expiration  date  of  the  legislation.  (The  following  comments 
Siv^fn  mT.)  '^''P^^^^^     the  HoS^TnTpre! 

This- proposal  may  not  be  unconstitutional  on  its  face  since  it  does  not  directlv 
withdraw  from  the  federal  courts  the  power  to  implement  their  orders  witii 
remedies  constitutionally  mandated  to  assure  effective  compliance.  And  it  raav 
be  that  the  amendment  was  offered  as  a  compromise  that  would  give  enough  to 
the  neo-segregationists  to  make  possible  defeat  of  more  drastic  measures  With- 
out commenting  on  the  pragmatics  of  this  strategy,  I  wish  at  least  to  remind  its 
proponents  of  potential  dangers  along  this  route. 

There  may  indeed  be  a  problem  of  constitutionality  with  the  clause  that  for- 
bids federal  agencies  and  their  employees  from  urging  local  school  boards  to 
adopt  a  busing  plan  to  accomplish  desegregation,  and  to  withhold  federal  finan- 
cial assistance  for  such  a  plan,  "unless  constitutionally  required."  If  this  muans 
that  federal  officials  cannot  advise  or  aid  local  officials  where  a  court  order  man- 
sufA^  ^^i  J^  a  particular  plan,  the  proposal  comes  dangerouslv  close  to 
forbidding  federal  officials  to  advise  local  officials  who  seek  voluntary  compliance 
with  the  Constitution  rather  than  resisting  compliance  until  so  ordered  bv  a 
federal  court.  It  is  at  least  unwise  thu«  to  discourage  voluntary  efforts  to  adhere 
to  the  Constitution  and  possibly  a  violation  of  separation  of  powers  for  Congress 
to  impose  such  restraint  upon  the  executive  branch. 

If  the  clause,  "unless  constitutionally  required/'  instead  means  simply  that 
federal  agencies  should  not  counsel  on  bu-^ing  plans  not  "required"  by  the  Con- 
stitution, there  is  a  problem  of  vagueness.  Short  of  Supreme  Court  adjudication 
on  each  Issue,  which  federal  official  can  know  when  he  is  permitted  and  when  for- 
bidden to  offer  advice  or  provide  funds  for  local  school  plans?  Such  an  interpret 
ation  would  impose  an  in  terrorem  restraint,  possibly  unconstitutional  and  cer- 
tainly unwise,  upon  the  freedom  of  government  officials  to  accomplish  their  as- 
signed mission. 

Even  the  legislatively  ordered  delay  in  implementation  of  certain  court  orders 
until  the  exhaustion  of  all  appeals  is  at  best  dubiously  permissible.  It  is  clearlv 
an  interference  with  the  C(,.nty  powers  of  the  federal  courts  and.  to  that  extent 
objectionable  as  an  improper  intrusion  of  the  legislative  branch  into  the  affairs  of 
the  judicial  branch. 
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Apart  from  these  technical  difficulties  with  the  Scott-Mansfield  proposal,  it  is 
deficient  in  a  more  profound  sense  as  well.  This  proposal,  not  unlike  the  sug- 
gested constitutional  amendments  and  the  Griffin  proposal,  would  put  Congress  on 
record  against  busing— which  the  Supreme  Court  has  said  is  sometimes  the  only 
way  to  achieve  desegregation— and  would  require  the  executive  branch  to  display 
similar  hostility.  There  is  no  way  to  avoid  the  necessary,  and  intended,  implica- 
tion that  the  federal  government  would  then  be  on  record  in  favor  of  slowing 
down  the  process  of  desegregation,  I  think  it  intolerable  for  government  to  sig- 
nal its  willingness  to  revert  to  patterns  of  segregation. 
Sincerely, 

RoBEBT  B.  MoKat. 
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Mr.  Thomsen.  It  would  be,  of  course,  highly  presumptuous  of  me 
to  try  to  speak  for  the  wealthy  in  turning  down  this  opportunity  to 
get  a  tax  credit,  but  I  would  say  I  think  all  of  us  are  agreed  that 
maybe  some  type  of  ceihng,  if  it  could  be  reasonably  arranged  would 
eliminate  the  matter  of  the  more  affluent  patrons  of  the  nonpublic 
schools  being  able  to  be  bypassed  in  the  legislation.  We  don't  know  how 
this  should  be  done. 

We  think  it  should  be  studied  very  carefully  because  a  ceiling  is 
something  that  has  to  be  applied  very  carefully  with  due  consideration 
to  size  of  family  and  the  nature  of  expenses  involved  in  a  larce  family. 

Your  comment  about  the  very  nigh  tuition  rate  which  in  the 
private  schools  does  have  a  very  definite  screening  effect,  socioeconomi- 
cally  and  by  extension  to  some  » xtent  racially,  1  think  the  record  of 
the  schools  that  are  in  our  association  and  I  suspect  the  one  you  are 
talking  about  is  in  it  as  well,  there  are  some  schools  which  are  making 
truly — and  I  would  say  the  majority  of  the  schools  are  making — heroic 
efforts  to  broaden  the  economic  base  so  as  to  counter  this  socioeconomic 
exclusiveness  to  which  you  have  referred. 

Just  as  an  example  of  that,  a  survey  which  we  took  some  5  years  ago 
with  regard  to  minority  students  in  our  schools  and  then  took  succeed- 
ing surveys  at  3-  and  2-year  intervals  show  that  in  a  3-year  interval 
we  had  more  than  doubled  the  number  of  minority  students  in  our 
schools. 

In  another  2  years,  we  had  increased  that  by  50  percent.  In  terms  of 
scholarship  aid,  the  schools  of  the  National  Association  of  Independent 
Schools  raised  a  total  of  something  in  excess  of  $29  million  a  year  for 
scholarship  aid.  I  know  that  over  33  percent  of  that  goes  for  minority 
students  even  though  they  are  far  lower  in  the  total  percentage  com- 
position of  the  schools. 

Mr.  Duncan.  How  man^  minority  students  do  you  have  in  the 
schools?  Going  from  nothing  to  two  is  a  pretty  good  percentage 
increase. 

Mr.  Thomsen.  Something  in  the  neighborhood  of  12,000  to  14,000. 
Mr.  Duncan.  How  many  schools  do  you  have? 
Mr.  Thomsen.  750  schools,  about  750,000  students. 
Mr.  DiTNCAN.  Thank  you. 

I  understand  the  parochial  schools  do  not  exclude  students  regardless 
of  faith.  That  has  been  my  experience. 

Reverend  Bredeweg.  That  is  true.  Race  or  faith  has  never  been  a 
discriminatory  factor.  Practically  I  think  the  situation  develops  be- 
cause you  have  people  of  the  same  faith  who  built  and  are  supporting 
the  school.  We  do  have,  I  think,  about  7  percent  non-Catholics  in  the 
schools.  There  is  no  discrimination  on  race  or  national  origin. 

Mr.  Duncan.  It  does  not  depend  on  the  financial  status  of  the 
father? 

Reverend  Bredeweg.  No,  we  have  had  our  own  built-in  economic 
equalization  plan  for  years. 

Rabbi  Sherer.  I  would  like  to  comment,  Mr.  Chairman,  on  what 
the  representative  of  the  National  Association  of  Independent  School 
mentioned,  a  ceiling;  in  the  tax  credit  bill.  I  would  like  to  state  that 
while  we  recognize  the  logic  and  the  need  for  a  ceiling,  we  hope  that  the 
members  of  this  committee,  if  they  choose  this  path  for  a  ceiling,  will 
take  into  account  the  fact  that  most  of  the  nonpublic  schools  are 
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rehgiously  sponsorea  and  that  religious  parents  tend  to  have  larger 
lamilies,  so  that  the  amount  on  paper  of  what  a  person  earns  does  not 
neoessanly  connote  his  buying  power  if  he  has  a  large  family 

We  hope  you  will  take  that  into  consideration. 

The  Chairman.  Mr,  Carey. 

Mr.  Carey.  Let  me  welcome  Rabbi  Sherer  again,  I  had  the  experi- 
ence ofbemg  with  him  in  1961  and  I  would  deny  that  he  was  a  laughing 
stock.  Perhaps  there  were  those  who  treated  his  testimony  with  some 
disbelief,  but  I  think  the  record  since  1961  has  shown  that  his  numerous 
appearances  before  the  Education  and  Labor  Committee  was  most 
construcUve.  Eventually  we  did  pass  the  Elementary  and  Secondary 
Mucation  Act  of  1965,  which  embodied  at  least  in  minciple  many  of 
the  recommendations  that  you  are  making  here  today  m  behalf  of 
nonpublic  school  schildren. 

My  firat  question:  What  do  you  understand  the  public  policy  of  the 
United  States  to  be,  going  back,  if  you  will,  as  far  as  the  northwest 
ordinance?  1  don't  want  to  ask  you  a  leading  question,  but  is  it  not 
true  that  the  constitutionality  of  the  Elementary  and  Secondary 
Education  Act  and  all  of  the  other  education  acts  that  we  enacted  into. 
law,  including  the  issuance  of  textbooks  on  a  loan  basis,  supplementary 
and  remedial  service,  aid  to  the  handicapped,  school  lunch  program,  et 
cetera,  has  never  been  challenged?  You  also  make  reference  to  the 
Supreme  Court  decisions  which  actually  mention  tax  credits  as  a 
plausible  or  feasible  way  of  assisting  schools.  What  do  you  understand 
the  pubhc  pohcy  of  the  United  States  to  be  with  regard  to  the  public 
and  pnvate  educational  aiystem  of  this  country? 

Rabbi  Sherer.  Thank  you.  There  is  no  question  as  a  matter  of 
public  policy  that  our  Government  has  recognized  over  the  years  the 
contribution  of  public  service  of  the  nonpublic  school  sector  to  the 
children  of  our  nation.  For  that  very  reason  we  are  included  in  many 
programs  that  the  Federal  Government  has  devised  over  the  years, 
some  of  which  you.  Congressman  Carey,  have  mentioned. 

The  problem  has  been  of  how  to  devise  a  constitutional  vehicle  to 
translate  that  appreciation  of  the  nonpublic  school  by  the  Government 
into  a  method  of  practical  help  to  the  nonpublic  school  parent.  For 
that  reason  we  are  so  grateful  to  this  committee,  to  yourself.  Con- 
gressman, and  to  the  chairman  and  to  those  who  have  introduced 
these  types  of  bills  for  at  long  last  coming  up  with  a  method  for 
copmg  with  the  need  that  has  been  recognized  for  a  long  time. 

Mr.  Carey.  Isn't  it  true  also  that  in  a  number  of  States— New 
York,  Pennsylvatua,  Ohio,  I  believe— legislatures  have  attempted  to 
further  propound  this  public  policy  by  in  some  cases  passing  legisla- 
tion to  aid  institutionally  the  nonpublic  schools,  but  have  run  afoul 
of  guidelmes  or  mterpretations  by  the  courts?  This  has  been  due  to  the 
existence  of  State  statutes  which  are  historically  related  to  the  will  of  a 
past  generation,  if  you  will,  or  due  to  the  absence  of  clear-cut  guide- 
lines from  the  U.S,  Supreme  Court  on  permissible  aid.  You  made 
reference  m  two  cases  in  your  testimony  to  the  fact  that  there  is  a 
l^al  question  here.  Could  1  prevail  upon  you  to  add  to  your  testimony 
the  legal  opmion  that  is  available  to  you  or  the  group  in  support, 
first,  of  the  constitutionality  of  the  pure  tax  credit,  namely,  the  tax 
credit  that  would  go  to  a  taxpayer  who  has  a  tax  liability? 
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Secondly,  could  you  also  supi)ly  the  committee  with  your  legally 
constituted  opinion  of  the  constitutionality  of  what  has  been  called 
the  negative  mcome  tax?  I  would  rather  see  that  described  as  the  tax 
remission  regardless  of  reliability.  The  reason  I  object  to  the  term 
"negative  income  tax" — and  I  hope  my  friends  who  are  engaging  in  a 
chuckle  will  listen  to  what  little  contitutional  law  I  know  particuarly 
since  I  have  not  been  Avrong  yet  on  any  of  the  bills  I  have  authored  is 
conemed,  term  can  be  illustrated  bv  the  example  of  a  taxpajring 
family  who  would  receive  assistance  if  this  feature  remains  in  the  bill. 

It  IS  the  case  of  a  family  who  owns  a  house  and  pays  on  that  house 
real  estate  taxes  and  sales  taxes  in  the  State  of  New  York  at  the  rate 
of  7  percent  of  all  of  their  purchases,  as  well  as  numerous  other  taxes, 
including  water  and  sewage.  These  taxes  in  large  measure  are  deducted 
from  the  Federal  income  tax.  After  childhood  deductions  are  made, 
the  family  has  a  net  zero  liability.  But  granting  the  family  a  $200 
refund  is  not  a  negative  income  tax  because  the  family  has  paid  taxes 
on  its  taxable  income,  eA^en  though  they  have  no  net  liability.  There 
is  no  reason  why  they  should  be  denied  support  that  would  enable  them 
to  have  their  children  attend  schools  along  with  their  neighbors. 

We  are  not  talking  here  about  destitute  or  working  poor.  A  fireman 
or  a  policeman  or  a  sanitation  man  Avith  a  family  of  three  or  four 
paying  real  estate  taxes  in  NeAvark,  NeAv  York  or,  I  daresay,  in 
Philadelphia  might  well  end  up  Adth  zero  liability  on  Federal  income 
tax.  I  am  not  going  to  be  the  one  who  Avants  to  impose  further  liability 
on  firemen,  sanitation,  and  policemen. 

But  Ave  are  going  to  say  those  Avho  are  the  strength  of  the  civil 
service  in  our  citv  that  tney  should  not  receive  funds  along  Avith 
other  parents  to  have  their  children  attend  the  nonpublic  schools? 
In  other  words,  Ave  are  not  talking  just  about  the  relief  or  Avelfare  poor 
here.  We  are  talking  about  those  Avho  do  not  haAre  tax  liability  because 
they  are  paying  the  egregiouslv  high  taxes  Avithin  the  States. 

Kabbi  Sherer.  As  to  your  first  question  on  the  constitutionality  of 
income  tax  credit  for  nonpublic  school  parents,  Ave  are  first  satis  fied, 
of  course,  with  the  views  of  the  attorneys  of  the  Government  agencies 
Avhose  spokesmen  addressed  this  committee  yesterday  and  who  seem 
to  feel  in  their  Avisdom  that  income  tax  credits  are  constitutional.  We 
have  been  adArised  of  such  by  our  attorneys  as  well,  but  Ave  feel  if  the 
attorneys  of  the  top  level  Government  agencies  consider  the  vehicle 
as  constitutional  as  Ave  have  been  told  and  as  this  committee  Avas  told 
yesterday,  we  accept  their  opinion. 

As  to  the  problem  of  Avhat  you  Avant  to  call  a  tax  remission,  Avhat 
others  call  negative  income  tax,  Avhat  some  call  a  refundability  clause, 
unquestionably  there  is  a  need  to  help  these  elements.  Justice  would 
say  these  elements  should  be  helped. 

To  those  Avho  question  the  constitutionality  and  legality  of  this 
clause  we  have  a  simple  answer:  Why  not  do  as  the  Government 
spokesmen  yesterday  requested?  Put  such  a  clause  in  as  a  separate 
vehicle  or  as  a  separate  aspect  of  a  tax  bill  and  let  the  courts  decide. 

We  will  never  Know  unless  the  courts  decide. 

Mr.  Carey.  Let  me  interrupt  to  say  in  the  past  when  we  have 
written  legislation  on  this  very  point,  and  I  was  on  the  panel  that 
wrote  it,  we  were  trying  to  protect  what  I  consider  to  be  a  cornerstone 
and  cardinal  principle  of  congressional  legislation,  namely,  that  when 
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the  Conpe«$  acts,  it  carries  in  its  legislation  a  clear-cut  presumption 
of  constitutionality  because  the  Congress  in  the  first  instance  is  the 
judge  of  the  constitutionality  of  its  laws.  I  have  somewhat  restrained 
from  handmg  over  any  power  to  another  branch  of  the  Government. 
Ihus,  vou  see,  m  the  past  I  have  been  against  separability  clauses. 

Rabbi  Sherer.  To  that  I  can  only  say  '^amen," 

Mr.  Carey.  I  am  mindful  of  Mr.  Dooley's  remark  that  he  was  not 
sure  wliether  constitutionality  followed  the  flag  or  whether  the  court 
foJJowed  election  returns. 

Civil  liberty  groups  or  anyone  else  might  like  to  attack  an  act 
01  ^^ongress  which  makes  it  possible  for  poor  people  to  send  their 
children  to  a  school  of  their  choice  for  better  education.  I  would 
like  to^ec  that  case  brought  before  the  court  I  don't  want  to  presume 
what  the  court  would  do,  but  I  don't  think  the  organiz8t;on  that 
brought  the  case  would  stand  very  well  in  the  public  eye  vtackinff 
the  poor's  participation  in  the  bill. 

I  \/ould  like  to  talk  abeut  the  economic  impact  on  the  country 
of  the  continued  liquidation  of  the  nonpublic  school  system.  Are 
you  prepared  as  a  group  to  give  us  an  estimate  of  your  total  expendi- 
tures m  behalf  of  education  sepi  ite\y  or  together  as  it  contnbutes 
to  the  national  economy? 

Rabbi  Sherer.  We  intend  to,  Congressman  Carey,  submit  that  in 
supplementary  material  for  the  record  after  the  hearings. 

Mr.  Carey.  I  would  like  to  have  that 

(The  following  information  was  received:) 

Nonpublic  School  Expenditures  and  Contributions  to  the 
National  Economy 

To  answer  queries  regarding  what  nonpublic  education  contributes  to  the 
national  economy  is  very  difficult  since  there  has  not  been  extensive  research  on 
the  subject. 

.  A^^ifZ^  the  final  Report  of  the  President's  Panel  on  Nonpublic  Education 
entitled,  Nonpublic  Education  and  the  Public  Good"  contains  the  kind  of  in- 
formation  which  the  House  Ways  and  Means  Committee  desires.  The  contents  of 
this  paper  are  mainly  excerpts  pertaining  to  the  subject  from  the  above  Report. 

bxact  aniounts  expended  by  the  nonpublic  schools  is  not  available  nor  does  time 
permit  us  to  extensively  research  the  subject  so  that  it  may  be  included  in  the 
record  as  part  of  our  testimony.  Because  the  per  pupil  cost  in  a  big  majority  of  the 
nonpublic  schools  is  less  than  that  of  the  public  schools,  the  amount  of  nonpublic 
school  expenditures  wouldnot  accurately  reflect  the  amount  that  they  contribute 
U)  the  national  economy.  This  is  better  reflected  in  the  figures  that  the  President's 
^^^^^f^    >ts  Report  under  the  topic  "Transfer  (5)sts." 

rhe  Panel  based  its  cost  report  on  studies  done  by  research  teams  from  the 
vrr!^  t[  •  Michigan,  the  University  of  Notre  Dame,  the  National  Education 
f  inance  Project,  the  Commission  on  School  Finance,  and  the  United  States  Office 
ot  hidu cation. 

In  its  Report  to  the  President,  the  Panel  included  the  following: 
liistimating  cost  of  transferring  all  nonpublic  school  pupils  to  public  schools  is 
exjieedingly  difficult.  A  research  team  from  the  University  of  Notre  Dame  de- 
veloped three  categories,  described  as:  (1)  excess  capacity  formula,  which  assumes 
a  decrease  in  pubfic  schools'  pupil/teacher  ratios;  (2)  crude  excess  capacity  for- 
niula,  which  a^umes  no  change  in  pupil/teacher  ratios;  and  (3)  high  excess  capa- 
city formula  which  assumes  that  the  pupil/teacher  ratios  will  rise  to  the  highest 
level  experienced  during  the  past  six  years.  Using  these  formulas,  the  researchers 
estimated  the  total  cost  in  a  range  from  approximately  $7.7  billion  (low  excess 
^pacity  formula)  to  approximately  $4  billion  (high  excess  capacity  formula).  The 
Panel  believes  the  higher  estimate  Is  more  realistic  in  view  of  the  trend  to  reduce 
rather  than  to  increase  pupil/teacher  ratios  in  public  schools." 
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The  United  States  Office  of  Education  in  a  study  entitled  ''Projections  of  Educa- 
tional Statistics  to  1970-80''  estimates  the  nonpublic  schools'  total  annual  operh^^ 
ing  costs  at  approximately  $5  billion.  This  figure  does  not  include  capital  costs  for 
facilities. 

In  his  Message  to  Congress  on  Education  Reform  on  March  3,  1070  President 
Nixon  stated  that,  ''If  most  or  all  private  schools  were  to  close  or  turn  public,  the 
added  burden  on  public  funds  by  the  end  of  the  1070*8  would  exceed  $4  billion  per 
year  in  operations,  with  an  estimated  $5  billion  more  needed  for  facilities." 

The  Panel  Report  goes  on  to  state  that,  ''The  problem  would  vary  from  State  to 
State.  In  the  rural  and  less  densely  populated  states  of  the  South  and  We^t,  non- 
public school  closings  would  have  little  effect.  On  the  other  hand,  seven  populous 
industrial  States  (New  York,  Pennsylvania,  Illinois,  New  Jersey,  California,  Ohio, 
and  Michigan)  would  be  called  upon  to  absorb  seventy  per  cent  of  ^he  costs  as- 
sociated with  the  transfer  of  nonpublic  school  pupils  to  public  schools.'' 

We  believe  the  Panel  is  correct  in  its  observation  that "  These  seven  States  would 
face  a  severe  economic  impact  because:  (1)  public  school  costs  are  already  high  in 
these  areas;  (2)  public  school  enrollments  have  not  fallen  as  much  as  in  other  parts 
of  the  Nation  so  that  the  capacity  to  absorb  more  students  Ls  restricted." 

In  its  study  the  Panel  consid:i  d  results  from  research  by  the  School  of  Educa- 
tion of  the  University  of  Michigp'i  to  indicate  what  the  burden  of  nonpublic  school 
closing  would  have  upon  certain  major  cities.  Using  Chicago,  Detroit,  Milwaukee, 
and  Philadelphia  for  their  laboratories,  these  researchers  drew  an  "urban  financial 
profile." 

The  question  posed  by  the  researchers  was  this,  "Can  the  pubhc  school  system 
of  these  cities,  without  securing  additional  facilities,  absorb  the  pupils  now  attend- 
ing nonpublic  schools  if  all  the  nonpublic  schools  were  closed?"  The  researchers 
concentrated  on  the  Catholic  schools,  which  enroll  the  largest  number  in  each  of 
these  cities.  They  found  that  a  number  of  important  variations  exist  as  the  follow- 
ing quotations  from  the  Report  indicates: 

"In  Chicago,  A.  Epstein  and  Sons,  Inc.,  estimated  rehabilitation  and  replace- 
ment cost  for  the  public  schools  and  concluded  that  $1,103,113,846  would  be 
required,  at  current  prices  to  bring  Chicago  school  facilities  into  good  condition. 
But  the  University  of  Michigan  researchers  added: 

'If,  in  addition  it  were  necessary  to  provide  facilities  for  approximately  85,000 
elementary  pupils  from  the  parochial  schools  and  45,000  secondary  pupils,  it  would . 
be  necessary  to  increase  this  budget  by  at  least  $464,000,000.  TLis  would  increase 
the  total  to  approximately  1.6  biuion  dollars.' 

"For  Detroit,  a  building  program  to  house  adequately  all  public  school  pupils 
would  require  a  minimum  expenditure  of  $234,000,000.  If  all  tne  Roman  Catholic 
schools  of  Detroit  were  closed  at  once  and  their  students  were  to  be  housed  by  the 
Detroit  schools,  an  additional  $174,500,000  would  be  required.  The  research 
report  also  noted  that  if  a  massive  shutdown  of  Detroit's  nonpublic  schools  were 
to  precipitate  a  large  exodus  of  families  from  the  city,  'Closing  nonpublic  schools 
might  have  greater  financial  implications  for  fringe  suburban  areas  than  for  the 
Detroit  pubhc  school  system.' 

"Closing  of  Roman  Catholic  schools  in  Milwaukee  would  add  $47,800,800  in 
construction  costs  to  the  $76,000,000  program  which  has  been  authorized. 

The  University  of  Michigan  research  summarized  the  report  for  the  three  cities 
in  the  following  manner. 

"It  has  been  projected  that  if  all  the  nonpublic  schools  which  are  experiencing 
financial  difficulties,  including  many  Roman  Catholic  schools,  were  to  be  closed 
immediately,  the  additional  cost  of  housing  pupils  now  in  attendance  would  be  as 
follows:  Chicago.  $464,000,000;  Detroit,  $174,500,000;  and  Milwaukee  $47,800,- 
800.  The  funds  ($686,300,000)  would  be  in  addition  to  resources  required  to  fund 
the  long-range  construction  programs  for  each  of  these  cities." 

The  research  by  the  University  of  Michigan  team  show  that  Philadelphia 
would  be  in  more  serious  straits.  Their  report  indicated  "that  between  1065  and 
1071  the  Philadelphia  school  district  spent  $381,163,000  for  capital  improve- 
ments, but  despite  these  herculean  efforts  the  remaining  capital  program  pro- 
|>osed  for  1072-77  still  carried  an  estimated  price  tag  of  $330,244,000.  An  addi- 
tional $60,000,000  lor  1970-80  would  be  needed  to  complete  the  currently  en- 
visioned capital  program.  Total  cost  of  all  phases  of  the  school  building  effort 
would  reach  $880,400,000.  With  inflationary  pressures,  the  total  cost  could  be 
over  $1^000,000,000." 

The  Fanel  Report  quotes  the  University  of  Michigan  researchers  as  stating, 
that: 

"Accommodating  the  136,500  pupils  now  in  the  Roman  Catholic  schools  of 
Philadelphia  in  accordance  with  the  goals  and  priorities  set  forth  would  require  a 


se3«7v  nnnnr*!,,*'P*°f*'*"'«  °^  a'™""*  $600,000,000.  Housing  the  58,900 
secondary  pupils  wiU  require  about  $290,000,000  and  the  77  300  elementorv 
pumb  approximately  $310,000,000  with  no  iuowanoes  for  inftetion 
next  decade  ?n  ?h«  L°lfin         P'^^ram  of  $600,000,000,  even  if  spread  over  the 
S^iL  out,W^^  the  Philadelphia  area 

Sal  nro«lm,  „5  pSfinl  ?v  ^'^'^f  !P  »        «^  crisis  for 

capital  programs  of  Philadelphia  public  schools." 

c^«oi°cofte  ^l^'ffllSws:'""  summarized  the  overall  dimensions  of  school 
finanP^*  nrn^i.Sl?''^''°*  shortage  is  a  reality  which  cannot  be  overlooked  in  school 
^nce  W„^rW??n^''!.°7!j*'>IS„H?^/«f«'*«°^  ^crease  in  school  construction 
of  nLd^H  i)^?'  n,  a  deficit  of  500  Odo  classrooms  remained  in  1968.  This  backlog 
II  ^tciM^^^I^^^A-V'T^^^-  '*"''°§  Depression  years  and  World  Waf 
which^omJllv  ^^^,^A  ant'Vated  and  educationally  obsolete  classrooms 

•JSX?        replaced  have  remained  in  use. 
creaSfromSO a^^'^^^I'k™^"  °^  classrooms  const-ucted  each  year  in- 
fmm  $4  S?i  22^  the  average  expenditure  per  classroom  increased 

IriU  S  iLro^fm.?f^^^^  •  •  •  °^      1970'8  the  Nation 

wiu  need  approximately  120,000  classrooms  ner  year  at  an  estimatoH  >nnii>i 
agweg»te  cost  of  $7.8  biUion  I'n  1968-69  dollars    .  estimated  annual 

nrovide  nf  J^iH^'*"?""""  "-^  accurate,  positive  action  must  be  taken  to 
provide  the  needed  funds  or  a  moratorium  on  construction  wiU  result  with  miHions 
of  schcoJ  chUdren  being  illhoused  and  illeducated." 

We  are  convinced  from  the  evidence  cited  by  the  Panel  and  other  research 
aS^t^^JJhl^h"'^*"        nor^aJ  public  school  enrollnUnt  Uiec«OM 
if        num^rTol  n„T  w*-***  taxpayers  The  burden  wiU  be  imme  nsely  magnified 

ThP  S^^'o  school  pupils  are  transferred  into  the  public  schools. 

Total  expenditures  of  public  school  systems  during  the  1970-71  school  vear 
3d^dfo''?he''cZ,tl^"^  billion  Du^ng  1975-76,' ^corrnrto  pS^^^^ 
SontinuP  pfimhw  ^'yen^tufes      estimated  to  reach  $60  biUion,  and 

WIU  continue  climbing  to  the  end  of  the  decade,  so  that  in  1980-81,  thev  will  come 

innSS'rft^  ^  "l""*"-  "     "sume  that  S  incr^ew^  a?  an 

197t7«  t^H  P*',**°,\o*J^?  ^JF"^  '^i"  be  approximately  $69  billion  for 

1975-76  and  $86  bOlion  for  1980-81.  Paying  for  education  is  going  to  DUce  enor- 

s™?vTc4*'aTBoTni'}o  taxpaye«^ ^hat  is  more,  ?he  fos?'of  ofher'VubHc 

ol°i°i?T*^  "'""b  **  rauch  if  not  more." 

n,,h  ,v  .Jii^^i  K  Pi'esident's  Panel  when  it  states,  "that  most 

Srnwin^  budgets,  abeady  heavily  burdened  by  soaring  costs  for  present  and 
schiol  '  ^""J'*  ^  d''««caUy  revised  if  thousands  of  i^npubUc 

scljool  pupils  were  added  vo  public  school  rosters." 


Supplemental  Statement  of  the  National  Catholic  Educational 

Association 

CATHOLIC  SCHOOL  FINANCES  AND  THE  EFFECT  OF  TAX  CREDITS 

hv'^^«^n,w  commentary  are  being  submitted  pursuant  to  requests 

oP^the  cftFl^T*  Means  pommfttee  members  during  the  August 75  hearing 
?nfn,^,r^-^-9-^-  °°°P"^'"'  K^ouP-  At  that  time,  additional  financial 

Lnd  Z  «<?Lf?''*fT5'°°f-^*'*  requested,  especiaUy  in  regaVd  tHuition  charf^^^^ 
Ca?h3rs?M3i"tr^  *  presentaW 

kJ^i""  Pvte^oAo*  }^'*u*°  that  such  data  is  newly  available  on  a  national 
di^^it^rii,  T°„^®o«i°M?-l?^°'-*'"*-P"P"  *7P«  statistics  ^re  available  in  national 
ti^»w  1?69,  NCEA  was  sponsored  ty  the  Carnegie  Corp.  of  New  York 
Trh^h  l  «]'^°'"^«  ^^?;t*Jor  the  first  time  on  Catholic  elementary  and  serond^ry 
bv  cirneril^n  1070"'^^"°°"°"'°^  annual  process.  The  grant  was  renewed 
a  five"v^?tiriod  nM«^o*?r*  ""'^  ^^^^  completed  covering 

71  whpfM??p2  through  1971-72).  The  more  intensive  year  was  1970- 

date^inr„tiv  National  Center  for  Educational  Statistics  (ifSOE)  gathered 

data  jointly,  and  were  able  to  data  process  aU  11,000  questionnaires  ^th  the 
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help  of  a  USOE  grant.  Information  for  the  other  years  was  obtained  via  sununary 
figures  compiled  by  diocesan  school  officers.  There  have  been,  of  course,  various 
diocesan  studies  in  recent  years  (St.  Louis,  Philadelphia),  state  studies  (new  York, 
Illinois),  and  federal  studies  (President's  Commission  on  School  Finance).  To 
our  knowledge,  the  NCEA  research  department  is  the  only  agency  gathering 
annual  data  on  Catholic  schools  on  the  national  level.  One  final  point.  While 
we  recognize  l>etter  than  most  that  parish  and  school  accounting  need  great 
improvement,  we  tnist  the  basic  conclusions  and  trends  indicated,  since  the 
procedure  is  consistent  and  the  interpretation  by  various  school  offices  correlates 
with  these  conclusions  and  trends.  At  the  same  time,  we  realize  that  more  ex- 
tensive and  refined  data  is  needed.  . 

REVENUE  COMPONENTS 

There  are  three  distinct  financial  types  of  Catholic  schools,  i.e.  parish  elementary 
schools,  parish  and  diocesan  high  schools,  and  high  schools  sponsored  by  particular 
religious  communities.  Each  has  a  different  revenue  base,  as  illustrated  by  the 
following  national  averages  for  1970-71. 

{In  pfrctnt) 

Ettmtntiry  Stcondiry 

ichooli  pirlsh/diocttan  Privitt 

Tuition  ind  fHI  ..>.>- ....... .>-.».> .>.»:. . .:.>r.r...x..  Jl  61  «0 

Plrilh/dlOMMnWblldy....x...c.>:.x..,..-.:.:.:.>:.>>:.....,..:.:..:.....  W  ?i  ..  .:.:.:.>-..»».ii 

SUti  ind  othir  ..................»:.:..>....... V..x.......  «  

TotiL....>.....^.>.,..:..>x....i^.>>...x.v.>.. 100  100  1  00 


Since  these  percentages  are  national  and  averages,  they  do  not  reflect  particular 
variations  often  present.  For  example,  it  is  sometimes  the  custom  of  a  diocese 
not  to  charge  "tuition",  but  to  fund  schools  through  the  parish  and  the  diocese. 
Due  to  rising  costs  and  decreasing  parish  funds,  however,  this  practice  is  now 
rare,  but  does  continue  in  some  places  on  the  elementary  level  (PI"  iadelphia)  and 
does  lon'er  national  averages. 

In  regard  to  parish  and  diocesan  subsidies,  they  no  longer  are  able  to  carry  the 
revenue  share  which  they  treditionally  have  carried.  The  following  percentages 
indicate  the  change  in  trend  on  the  elementary  school  level. 

(In  ptrcant) 


1967-68 

1968-69 

1969-70 

1970-71 

Tuition  ind  foti  .>-.»..:.:.:.>....». 

Pirlth/dlodtan  subsidy  ...».:• 

Stito  ind  othtr. . ... .. .....  ......>. .  .»> 

...........  28.9 

60.9 

^.>.x<.x....  10.2 

27.4 
63.7 
8.9 

26.8 
64.4 
8.8 

31.4 
59.5 
9.1 

  100.0 

loao 

luu.0 

100.0 

In  other  words,  and  this  Is  consistent  with  local  evaluations,  as  costs  increased 

Parishes  first  turned  to  additional  parish  funds  and  to  any  available  reserN^es. 
[owever,  by  1970-71,  parishes  could  not  maintain  such  an  operational  burdtn 
and  reserves  were  also  depleted.  Consequently,  the  transition  to  tuition  began. 

These  percentages  are  not  yet  available  for  1971-72,  but  we  do  have  informa- 
tion regarding  the  ranges  of  tuitions  charged  on  the  elementary  school  level. 

[Inporcontl 


Tuition  rinio  "70-71  1971-72 


71.5  31.7 
21.7  43.7 
4.2  12.6 
2.8  5^ 

100.0  100.0 
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,« JSi^^mEM"**^  *[?  S"li  elementary  schools,  but  they  a.e  increasine 

iS{ete"Sa;&^^^^^^^ 

avemae  inT7"(w7fl?r''tl;,il!^  V^aT""^  *  The  national 

fXIc  8*  ">  l»70-/l  for  tuition  and  fees  in  d  ocesan  and  par  «h  hieh  schools  wan 
$285.  For  pnvate  high  schools  sponsored  by  reUgious  comr  uniti^  it  $47^ 
fnd  tL*"!^!?'''^?,"  school  tfiuions  havJbeen  increwinj  atout  20%  a^S.' 
and  the  more  costly  private  schools  about  12-14%  annually.  »""<«»uy, 

PER  PUPIL  COSTS 

^„'^i!f/°"2'^'."?u'*  *  summary  of  per  pupil  costs  by  national  averages.  These  costs 
do  not  reflect  the  contributed  services  of  reUgious  personnel  3arep^obaWv 
somewhat  understated  by  the  lack  of  sophisticated  ac^unting  procedur^  ^ 


196M9 

1969-70 

1970-71 

1971-72 

Elimentiry. ... . . .   

Parisli/dioMun  SMondary.  [.  ' 
Private  iwondary . . ... , ,      :'/:V "  'V " ' 

.:—->:.».  \m 

$200 

$240 
480 

590 

$270 
530 
670 

Aside  from  contributed  services  (in  1970-71.  about  $70  upr  mmii  nn  tkn 

i*^^*".^  ^•?'!7l'^       P"P"  ""  the  seSr^lev^  ,Z  e  figur^  art 

schoX«  p3?i?ct^'Lf  lim^"?  V"*"  "^Hdy  of  1968-69'S  eleSt^^ 
scnooi  per  pupil  costs  at  $177.  National  per  pupil  costs  are  well  hplnw  thn«o  nt 
pubi  c  sector,  especiaUy  on  the  elementar/leV,  rLtly^L^^ 

^Hurif,       r'** "^""^  However7it  is  oftenTheincr^^  o?  these  "ami 

salaries  which  is  causing  costs  to  rise  so  rapidly. 

in  9il^®?  the  data  presented,  it  is  illustrative  to  project  what  is  likely  to  happen 

he  dmTtI?;ftevrlTd^t^^^'"'"'"«  '^f  '""^  15%  Lnuijlfon 

in7rv-7?  e*''®'"  o'  revenue  continue  to  provide  their 

milU  ""lovnts.  (which  many  parishes  cannot  do),  the  following  shows 

^.TtS  requirements  on  the  elementary  level  for  the  nelt  few 

Sabte  '^P""*****      ^-'^^  °' t**®  ^hools  ind  are  thf  b^^. 


Parctnt 

1970-71 

1971-72 

1972-73 

1973<74 

1974-75 

Tuition  and  faas  

Parlih/dioetsan  wbiJdy... : 
Stata,othar  ^../.xo./!!!:.; 

31.4 
59.5 
9.1 

$75 

$105 

$145 
143 

22 

$190 
143 

22 

$245 
143 

22 

100.0 

240 

270 

310 

355 

410 

v»«Ji'"^l**  ^  the  requirements  and  the  sources  of  revenue  for  the  next  few 
years,  t  seems  that  the  most  effective  and  desirable  tax  credit  formula  for  th^ 

iteol^^Jri'rr  of  tuition  «therTan  a  total 

HnJslT^S- '•''li''**  '""eased  burdens  are  shared  or  lightened  proportionately 
However,  this  is  the  p-erogative  and  expertise  of  others.  proportionaiei> . 

remafn  co«,t«nt''«tIii  th.^^^^^  t****  ^"^^  do"*"  may  not  be  able  to 

remain  constant  and  that  tult,'  -,n  charges  may  have  to  increase  even  more  There 
are  no  comprehensive  national  figures  available  regaining  parish  income  trends 

fh^'^r^no^^^^H' P"''"^''***  S°'»Pl«*«  financfal^?eTr4  Tdglng  by 
rSfnor.£      t"1      the  declarations  of  manv  administratore  with  whom  we 

incrScolS'*il^^  iJf,j;fJ"''°T  r  '""""'"f  '»  proportTnTo 

ieser^  «?P  nro*^         economicaUy  affected  areas  are  even  decreMiSg.  Liquid 

DuriL  1  Q^SiVY      i?a"S'- J"      published  financial  reports  indicate  ^ 
Dariah  fnroml^^i'    iP  i        ""dprtalfe  a  very  limited  (5%)  sample  survey  of 
Em  s  of  th«»  f^^}""^^  ?*K*fy         involving  37  of  the  150  dioMses.  On  the 
72?n  of  these  returns,  parish  income  dollars  Increased  about  15%  from  1965  to 

ll^^of  n»ri!h  ""^^  a"^"*  68%-  In  1985,  j,«t  over  one-third 

of  parish  income  was  spent  on  the  school.  In  1970,  over  half  of  the  income 

2^£s^*1  In  view  o?r.T^-  *'"V*JJ'™  *°  "^l****  with  the  sltuS 
«hnnio^i.L  •  I  ,.?'  the  tremendous  effort  susta  ned  by  many  parishes  and 
schools,  the  parish  will  continue  to  provide  whatever  it  can,  but  this  amouni 
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probably  reached  a  peak  within  the  past  few  years  and  may  not  be  able  to  be 
sustained.  In  any  event,  parish  subsidy  can  hardly  be  expected  to  provide  any- 
thing approaching  the  past  two-thirds  share  of  total  school  revenue.  When  we 
refer  to  the  transition  to  a  tuition  based  school,  we  assume  that  parish  subsidy 
will  always  be  a  significant  revenue  component,  as  much  as  possible  in  view  of 
past  and  present  efforts,  but  the  major  share  of  future  revenue  must  apparently 
come  from  individual  parents  whose  children  attend  the  school. 


In  view  of  the  "negative  tax''  discussions  (which  some  prefer  to  call  a  "positive 
tax"),  our  posture  is  that  we  wish  to  extend  any  possible  benefits  to  those  who 
pay  little  or  no  tax.  These  are  the  parents  who  are  struggling  the  hardest  to  keep 
their  children  in  our  schools.  Furthermore,  Catholic  schools  nave  developed  their 
own  economic-equalization  policy  over  the  years  so  that  there  would  be  no 
discrimination  on  the  basis  of  income. 

The  question  does  not  seem  to  be  whether  or  not  to  extend  such  benefits,  but 
how  can  these  benefits  be  extended.  If  tax  credits  are  the  best  avenue,  economi- 
cally, politically,  administratively,  and  constitutionally,  then  we  support  the 
"negative  tax"  provision.  We  do  not  believe,  however,  that  this  provision  should 
be  so  integral  and  substantial  to  legislation  as  to  deny  benefits  to  the  greater 
majority  of  parents  should  this  particular  provision  be  found  wanting  in  any 
respect.  For  example,  should  this  provision  be  found  unconstitutional,  this  would 
only  mean  that  another  avenue  must  be  found  to  assist  those  who  pay  low  taxes. 
It  would  not  mean  that  a  sound  and  viable  method  had  not  already  been  found 
to  assist  most  parents,  assuming  this  was  constitutional. 


We  again  thank  the  Committee  for  the  opportunity  to  express  and  explain  our 
position  in  regard  to  federal  income  tax  credits.  We  are  most  willing  to  assist 
particular  members  should  they  desire  our  services. 

Mr.  Carey.  You  are  educating  5  million  people  and  I  read  you  have 
178,000  teachers  employed  in  one  school  system  alone,  full  time.  I  am 
aware  that  we  now  have  for  the  first  time  m  the  history  of  our  country 
a  teacher  surplus.  Teachers  have  been  |oing  all  over  the  country 
trying  to  find  teaching  contracts  and  positions. 

I  would  like  to  remind  the  committee  that  most  recently  in  October 
we  funded  a  $3.3  billion  in\esiment  credit  for  private  industry  to 
create  jobs  and  we  hope  to  create  a  few  hundred  thousand  jobs.  We 
are  spending  much  more  in  the  job-creation  sector  directly  lor  emer- 
gency unemplojonent  programs  in  the  public  sector. 

So  we  are  creating  jobs  in  the.  private  sector  through  the  job  devel- 
opment credit  or  tne  investment  credit.  I  can't  see  the  difference 
between  the  tuition  credit  and  the  investment  credit  in  that  the 


If  this  liquidation  continues,  what  would  lead  us  to  beheve  that  the 
public  school  system  could  absorb  all  the  teachers  as  well  as  the  admin- 
istrative personnel?  Isn't  there  now  a  surplus  of  qualified  teachers 
in  the  puolic  school  system? 

Rabbi  Sherer.  As  we  stated  in  our  testimony,  we  feel  if  such  a 
terrible  day  would  occur  that  the  nonfjublic  schools  would  continue 
to  decline  and  close  at  this  type  of  rate,  it  would  be  a  calamity  for  the 
school  systems  financially.  It  would  be  a  disaster  for  our  country. 
We  can't  possibly  see  how  the  public  schools  would  absorb  all  the 
millions  of  children  and,  above  all,  we  leel  it  would  fly  in  the  face  of 
the  basic  right  of  the  diversity  in  education  which  is  the  hallmark  of 
our  country.  We  feel  that  is  important. 

Is  not  only  a  threat  of  school  closing  a  motive  to  come  out  with  tax 
credits?  We  feel  there  should  be  no  American  denied  his  right  to 


LOW-INCOME  FAMILIES 


CONCLUSION 


capacity. 


96 

choose  the  type  of  school  he  wants  for  his  child  because  of  what  we 
have  called  "pocketbook  persuasion." 

Mr.  Cabby.  You  have  convinced  me  on  that  point.  Let  me  advert 
agam  to  the  economic  factor  here.  I  think  somehow  there  has  been  a 
mythology  convenientiy  adopted  in  the  public  mind  about  who 
attends  the^e  schools.  Recently  I  read  that  among  the  poor  of  New 
York  City— they  rank  those— the  Puerto  Ricans  and  Spanish-speak- 
mg  are  considered  the  poorest  element 

llabbi  Shbrbk.  I  beheve  the  committee  would  be  surprised  that  a 
third  sector,  which  is  still  a  minority,  are  the  Jewish  citizens  in  New 
York.  In  some  sectors  in  New  York,  some  Jewish  neighborhoods  are 
senous  poverty  neighborhoods.  I  personally  know  of  thousands  of 
parents  of  Jewish  children  who  suffer  incredibly  just  for  the  sake  of 
bemg  able  to  send  their  child  to  a  Jewish  day  school. 

I  think  it  is  wrong  for  us  to  permit  people  to  suffer  so  much  because 
they  want  to  exercise  a  constitutional  right. 

Mr.  Carby.  I  want  to  emphasize  the  point  raised  by  Mr.  Griffiths. 
Whenever  a  neighborhood  loses  any  resoiu'ces  such  as  a  library,  a 
place  of  recreation,  or  when  it  loses  some  form  of  choice  as  represented 
m  the  nonpublic  schools,  isn't  it  true  the  city  fabric  breaks?  TVhen 
a  family  loses  the  availability  of  a  school  of  its  choice,  there  is  not  a 
transfer  to  the  nearest  pubkc  school  or  to  a  wealthy  private  school 
in  the  countryside.  The  family  is  displaced  to  the  suburb.  Isn't  that 
true,  and  we  lose  the  middle-income  family  from  the  innercity? 

Rabbi  Shbrbr.  That  is  true.  We  have  seen  that  time  and  time 
again. 

Mr.  Carby.  I  have  not  seen  demonstrations  recently  about  school 
finance.  We  have  had  demonstrations  about  teachers  and  so  on.  I 
hope  that  day  is  past  and  public  funding  for  public  schools  will  be 
more  effective. 

Do  you  know  of  any  case  where  the  nonpublic  schools  have  not 
supported  to  the  fullest  extent  of  their  capacity  the  funding  of  public 
schools?  Do  you  think  organized  resistance  or  even  unorganized 
resistance  occurred  in  terms  of  supporting  the  public  school  sector? 
What  is  the  policy  of  the  nonpublic  sector  toward  supporting  the 
public  schools? 

Rabbi  Shbrbr.  There  is  no  question  that  the  nonpublic  schools 
are  anxious  for  the  continuation  of  public  schools.  They  support  all 
types  of  aid  to  the  public  schools.  We  believe  the  public  schools  should 
be  helped  in  their  own  financial  problems. 

The  only  thing  we  would  object  to  would  be  if  anyone  would  come 
up  and  say  that  they  would  make  aid  to  the  nonpubhc  schools  strictly 
conditional  upon  solving  the  problems  of  the  public  schools.  Nonpublic 
school  people  are  Americans  BX^d,  as  Americans,  they  want  to  see 
the  public  schoU  system  continue  to  flourish. 

Mr.  Carby.  Concerning  demonstrations,  I  believe  that  recently  in 
the  Shaw  area  in  Washington,  D.C.,  and  in  one  incident  in  Harlem, 
there  were  demonstrations  by  black  and  other  minority  citizens  against 
the  closing  of  nonpublic  schools,  and  they  attempted,  to  prevail  upon 
the  nonpublic  school  authorities  to  find  the  funds  somewnere  to  keep 
that  opportunity  available.  Isn't  that  an  actual  case? 

Raboi  Shbrer.  We  have  also  had  demonstrations  by  minority 
groups  in  New  York  City  and  in  Albany,  where  blacks  and  Puerto 
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Ricans  have  picketed  the  offices  of  Governor  Rockefeller,  thinking 
perhaps  he,  not  personally,  but  his  State  administration  could  solve 
these  problems. 

Mr.  Carey.  We  don't  want  pickets  going  to  Governor  Rockefeller. 
He  is  in  Israel. 
Rabbi  Sherer.  He  has  just  returned. 

Mr.  Carey.  May  I  state  to  the  panel  I  think  your  testimony  has 
been  most  helpful  to  us  in  resolution  of  this  question  and  I  find  little 
disagreement  with  any  of  you.  Thank  you. 

The  Chairman.  Mr.  Byrnes. 

Mr.  Byrne9.  I  wonder  if  you  gentlemen  could  give  us  some  factual 
information  mth  respect  to  the  costs  in  your  vanous  systems.  Rabbi 
Sherer,  you  mentioned  in  a  general  way  the  tuition  charges,  but  I 
would  be  interested  in  any  more  specific  information  you  may  have. 
I  suppose  this  would  vary  to  some  degree  among  the  various  sectarian 
school  systems  as  to  cost,  but  have  you  made  some  studies  on  the 
basic  cost  per  sutdent?  I  suppose  we  would  have  to  raake  a  differen- 
tiation between  elementary  schools  and  secondary  schools.  What  do 
you  have  in  that  area? 

Rabbi  Sherer.  Congressman  Byrnes,  we  indeed  have  not  only 
made  a  studj  but  we  are  at  the  point  of  completing  a  detailed  memo- 
randum, which  we  want  to  send  in  to  this  ccmmittee,  clearly  enunciat- 
ing the  range  of  costs  between  the  different  ^^oups. 

(The  information  referred  to  follows:) 

In  answer  to  the  House  Ways  and  Means  Committee's  request  for  information 
regarding  per  pupil  educational  costs  and  tuition  charges,  C.R.ED.I.T.  submits 
the  following: 


AVERAGE  NONPUBLIC  SCHOOL  TUITION  CHARGES^  1972-73  SCHOOL  YEAR 


Elimentiry 

Stcondiry 

Cathdie  schooU: 

DiociMn. .   ..... . . ... ...... .  -  

Priviti  ... ,:. ... : .         : : :  :  :  *:  * 

Jiwiih  ichools... .-. ... .  .w.        .-.v.-.'.-.'. -V.-^. .  *•* " 

Luthirin  schools              ... ...... .V.V.-.V.  .y-  -  .  '  - . .  . ; : 

Nitionil  Association  of  Chrisfiin  Schools.. .'.../...;...V.:.....V^;^...V.-*:"" 
Nitionil  Associttton  of  Indspindsnt  Schools  (midiin)..V....w./.....,, 
Nitionil  Union  of  Christiin  Schools  .>:.:. ... .-. .;...>  .>  .V . .  . 

..>:-:.:...>:.>:...  $100 
..>:.>.:..:.-:.-..  200 
600 

..:.:.»:...».:..  ISO 
...>:...:.......  500 

1,300 

.:.»,..:,.:.>..  450 

$243 
436 
600 
500 
650 
1,600 
600 

AVERAGE  NONPUBLIC  SCHOOL  PER  PUPIL  COST.  1972-73  SCHOOL  YEAR 

Eltmtntiry 

Stcondiry 

Citholie  schools. .. . . . . . . .  .> ... . .  ... ...  ... ..^ . . ....... ... ...  ... . .....  ..  . . . .  . 

Jtwish  schools. . . .'. ...  ...... .-. ....  t;;         : . .  / 

Luthirin  schools..-. .......... ... . .'. ...  .>      .r...:.'. . 

Nitionil  Associitlon  of  Christiin  Schools...'.  .-. J. ...     ... .:. .; 

Nitionil  Associition  of  \  ndsMndsnt  Schools          

Nitionil  Union  of  Christiin  Schools             .-.  .^.V.-. .. .-.  ..  .v. . 

J270 

..»:.».•..:;.-.  700 
.:..r.:.v.'-.  404 
670 

.>-...-....-..-...  1,494 

$00 

1600 
1,200 
724 
875 
1.748 
700 

The  above  schools  represent  9635  of  the  total  nonpublic  elementary  and  second- 
ary school  enrollment. 

Rabbi  Sherer.  But  we  feel  the  committee  should  have  a  picture  of 
those  costs  as  it  studies  and  deliberates  on  what  to  do  to  help  the  non- 
public school  parent. 

Mr,  Byrnes.  I  think  it  is  important  to  focus  on  an  aspect  of  this 
problem  which  is  most  important  and  also  to  point  out  the  burden 
that  the  individuals  may  bear  not  only  by  way  of  tuition  costs  but 

O 

ERLC 


98 


also  through  their  contribution  to  the  religious  community,  which  then 
IS  paying  the  costs.  In  some  cases  they  are  paying  both  ways,  but  you 
can  t  get.  that  picture  very  well  if  all  you  do  is  look  at  the  tuition  or 
fee  side  of  it.  I  am  pleased  that  we  ^vill  have  that  information. 

What  are  the  normal  tuition  charges?  Do  those  vary?  Do  the 
Lutherans  charge  a  little  differently  from  the  Catholic  or  Jemsh 
schools?  Let  us  keep  it  the  elementary  school  basis.  What  would 
each  of  you  have  as  your  general  charee  for  elementary  school  tuition? 

Mr.  Senske.  Many  schools  don't  rharge  tuition  at  all.  They  solely 
operate  the  school  through  donations  and  of  the  congregation  itself. 
Of  those  who  do  charge  tuition,  at  the  elementary  level  it  is  $150  a 
year.  For  secondary,  it  is  about  $500. 

Mr.  Byknes.  What  about  the  Christian  schools? 
.   Mr.  Zylstra.  They  are  mainly  tuition-paying  schools.  I  would  say 
at  the  elementary  level  the  tuition  is  at  M50  to  $500  per  child.  The 
secondary  level  would  be  somewhat  higher,  approximately  $600  to 
$650. 

Mr.  Byrnes.  In  each  one  of  these  cases  you  do  veiy  much  like 
hospitals — carry  a  certain  charity  load,  I  am  sure. 
Mr.  Zylstra.  Yes;  there  is  some  of  this. 

Mr.  Byrnes.  Where  the  charge  can  be  paid  by  the  parent,  that  is 
generalhr  what  it  runs? 

Mr.  Zylstra.  Yes;  but  there  are  a  number  who  pav  far  less  because 
of  their  inabihty  to  pay. 

Rabbi  Sherer.  I  would  say  the  Jewish  schools  in  both  elementary 
and  secondary  run  about  $600.  Of  the  elementary,  it  is  about  $400 
average.  Of  coui^e,  there  are  elementary  schools  that  go  up  to  $1,500, 
and  other  elementary  schools  which  are  $100  or  zero.  We  have  a  big 
problems  mth  scholarships  that  we  have  to  take  care  of  mth  children 
in  poverty  areas,  but  I  would  say  the  average  is  about  $600  across  the 
board. 

Reverend  Bredeweg.  We  have  the  elementary  level,  the  parish 
structure,  the  secondary  parish  high  school  and  then  a  private  com- 
munity high  school;  so,  on  the  secondary  level,  the  parish  would  aver- 
age about  $520  per  pupil.  Your  question  is  tuition? 

Mr.  Byrnes.  I  am  talking  about  what  you  charge  the  individual 
student. 

Reverend  Bredeweg.  In  the  parish  secondary  level,  $300  to  $310. 
The  pnvat«  secondary  would  be  considerably  higher,  about  $700. 
Like  the  Lutherans  on  the  elementary  level,  we  have  structured  it 
Wirough  the  parish  and  have  been  low,  but  that  is  drastically  changing. 
That  IS  what  I  mentioned  before,  where  the  parish  is  out  of  funds  and 
switches  to  tuitions  and  so  on. 

In  the  past  year,  in  1970-71,  71  percent  of  elementary  schools 
charged  tuition  of  less  than  $10n  You  hav,,  to  consider  also  there  are 
some  areas  like  Philadelphia  which  have  a  policy  that  there  will  be 
nothmg  called  tuition.  Everything  is  taken  care  of  by  the  diocesan 
and  the  parish. 

In  1971-72,  about  56  percent  were  charging  from  $100  to  $250,  so 
It  went  from  almost  three-quarters  chargmg  less  than  $100  to  more 
than  half  charring  $150  and  $300.  That  was  last  year.  This  year,  I  am 
sure,  there  will  be  the  same  type  of  increase  on  the  elementary  level, 
so  the  tuitions  obviously  a^e  increasing. 

Mr.  Byrnes.  Do  you  find  in  your  Catholic  schools  that  within  a 
given  area  your  costs  are  about  the  same,  whether  by  a  parish  or 
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order?  I  am  not  talking  about  tuition  now.  I  am  talking  about  the 
cost  of  educating  a  child. 

Reverend  Bredeweg.  Ours  is  lower  on  the  elementary  level.  That 
is  complex,  too,  because  the  sisters  are  really  supplying  the  staff  on 
the  elementary  level  and  we  don't  account  nationally  well  enough  to 
charge  thut  into  per  pupil  cost  for  the  contributed  services. 

Mr.  Byhnes.  I  am  inquiring  about  the  costs,  and  you  would  not 
impute  a  teacher  cost  to  nuns  Uiat  you  did  not  have  to  pay?  It  would 
the  the  actual  out-of-pocket  costs  that  you  have? 

Reverend  Bredeweo.  W'^  have  figures  for  1970-71.  Our  best 
figures  are  per  pupil  income,  which  includes  the  revenue  from  con- 
tnbuted  services.  It  is  all  ^one  by  the  time  the  school  year  is  over. 

Mr.  Byrnes.  I  suppof^e  in  the  nonsectarian  areas  you  do  have  your 
basic  cost  figures  per  pupil,  and  your  tuitions,  for  the  most  part,  cover 
or  are  equated  vnth  the  cost  because,  other  than  charitable  contribu- 
tions, you  don't  have  any  community  that  you  can  depend  upon  as  a 
basic  subsidy,  or  do  you? 

Mr.  Thomsen.  This  is  true  in  a  way.  I  don't  have  the  figures  for 
elemcaitary  and  secondary.  Most  of  our  schools  are  secondary  or 
combination  elementary  and  secondary.  Our  tuition  rate  would  average 
around  $1,700,  and  that  would  constitute  about  82  percent  of  the 
actual  education  costs. 

That  sounds  very  high,  and  that  means  that  the  cost  per  student  is 
around  $2,000.  Despite  this,  our  figures  show  that  over  50  percent  of 
our  schools  are  operating  at  a  deficit  and  that  the  differences  are  made 
up  in  a  very  small  amount  by  endowment. 

There  is  a  popular  superstition  that  all  of  our  schools  are  well 
endowed.  This  is  simply  not  true.  Less  than  half  of  them  have  any 
endowment  at  all  and,  with  most  of  them,  they  have  about  3  or  4 
percent  of  their  annual  costs  made  up  by  endowment.  So  it  is  actually 
gifts,  contributioiis  from  friends,  patrons,  parents,  who  make  up  the 
difference. 

Mr.  Byrnes.  I  think  one  thing  that  bothers  some  members  of  the 
committee  is  that  in  nonpublic,  nonsectarian  elementary  schools,  the 
tuition  is,  I  gather,  relatively  small  and  in  many  cases  nonexistent. 

As  the  bill  is  drafted,  this  wih  not  be  reflected  immediately.  It  is 
simply  an  increase  in  the  tuition  ^r  fees  to  $200. 1  suspect  that  would 
definitely  be  the  case  under  the  draft  of  the  recent  bin  introduced  by 
the  chairman  and  Mr.  Carey.  However,  I  think  under  the  approacn 
in  my  bill  and  in  Mr.  Burke^s  bill  there  would  be  a  little  tenaency  to 
have  some  restraints  on  tuition  increases,  in  that  every  time  you 
raised  tuition  hy  a  dollar,  at  least  50  cents  of  that  would  have  to  be 
paid  by  the  individual  himself. 

I  have  some  question  as  to  whether  it  isn't  desirable  to  have  some 
constraints  and  have  the  community  itself,  at  least  to  the  degree  it 
can  support  the  institution,  contribute  substantially  to  the  support 
of  its  school.  You  relieve  that  to  some  de^ee  when  you  automatically 
say  you  are  now  going  to  get  $200  from  Uncle  Sam  for  every  student, 
because,  in  a  way,  the  bill  would  amount  to  that. 

I  can  see  the  real  justification  for  that  in  the  help  which  the  groups 
that  maintain  these  schools  have  to  have.  I  am  also  thinking  in  terms 
of  the  help  the  individual  has  to  have,  with  the  larger  family  partic- 
ularly. If  tuition  is  going  up,  he  is  not  going  to  have  any  rehef  what- 
ever in  many  cases,  and  I  worry  about  that  aspect  and  approach. 
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CM^^""?  Bredeweo.  It  mil  not  happen,  in  my  opinion,  in  the 
I  S^^fu       ^^^^'''^  w¥  automatically  increase  the 

ff^n  ?  Whether  there  is  a.  tax  credit  or  not,  there  must  be  a  trans- 
ition toward  chareing  higher  tuitions. 

if  ^lu^^'^^^^A  °?  <^^^  this  bill,  particularly 

If  w  th  a  refundable  feature,  became  law,  there  would  be  no  restraint 
at  all  on  imposing  a  $200  fee,  because  it  wouldn't  cost  the  individual 
1  penny,  and  you  can  extend  him  credit? 

of  thelount^"^"^^^^*  "^^^^  wouldn't  be  the  case  in  very  many  areas 

r.^^L  ^AT*^^'  "^^^^  problems,  and  I  raise  it  as  a  sup- 

porter of  the  concept  that  we  have  to  do  something  in  this  area.  But 
It  IS  a  problem  I  see,  and  I  think  we  had  better  direct  our  attention  to 
It  from  the  start. 

riJil'  BURKB.  Would  the  gentleman  yield?  Isn't  it  true  that  mth 
Tl^'  uT-°^  will  mcrease  anyway,  and  that  it  mil  happen 
whether  the  bill  is  passed  or  not?  If  they  are  faced  mth  rising  costs, 

AT         '^"^^  tI      openly  not  increase  tuition  costs. 

Mr.  Byrnes.  I  didn't  want  to  get  into  an  ai^ument  about  it.  I 
wtllTPj^  "^^T^  ^  me  complaining  that  I  was  sponsoring  a  bill 
for  his  Se^^^  individual  parent  had  to  pay 

Rabbi  Shebbr.  Costs  of  tuition  have  to  go  up  in  an  inflationary 
economy,  but,  above  all,  I  want  to  make  it  very  clear  that  the  aim 
of  us  who  advocate  tax  credits  is  not  to  supplant  the  existing  level  of 
charitable  giving  on  the  part  of  the  religfous  faith  community  to 
their  o\vn  schools.  We  want  to  maintain  that  level  of  charitable  givine 
We  would  like  to  mcrease.  ^ 

The  best  refutation  of  those  who  argue  the  point  that  you  just 
made.  Congressman  Byrnes  is  that  if  the  religiously  sponsored  schools 
were  to  merely  take  this  $200  or  whatever  figure  you  will  decide  on- 
using  the  $200  figure  as  an  arbitrary  figure-will  take  this  $200  figure 
and  will  use  it  to  reduce  the  amount  of  charitable  giving,  then  we  are 
just  where  we  started  out  to  beein  with.  Under  thisiystem,  the  schools 
will  continue  to  close  and  we  have  accomplished  absolutely  nothing. 

1  he  only  way  we  can  accomplish  those  aims— and  the  leaders  of 
the  religious  schools  realize  that  full  well— is  to  maintain  and  increase 
even  charitable  giving.  We  don't  want  people  to  stop  giving  charity  to 
the  schools.  We  want  added  to  that— if  the  parent  will  get  reHef  from 
tax  credit,  we  will  at  least  stop  the  terrible  race  away  from  the  non- 
public schools,  and  we  will  make  realistic  the  freedom  of  choice  of  the 
nonpublic  school  parent. 
The  Chairman.  Mr.  Brotzman. 

Mr.  Brotzman.  I  think  you  make  the  case  very  well.  Rabbi,  and 
the  panel.  1  have  had  an  opportunity  to  talk  to  the  nonpublic  school 
leaders  out  m  my  own  community;  that  is.  Rabbi  Manuel  Laderman 
and  some  of  the  Catholic  leaders. 

Did  you  pick  this  particular  device,  the  credit  approach,  because 
you  thought  that  it  was  least  susceptible  of  being  struck  down  because 
of  constitutional  objections? 

Rabbi  Shbrbr.  We  took  this  device  because  we  felt  that  under 
the  constitutional  restrictions  at  this  point,  it  is  the  most  viable 
vehicle  to  help  a  disastrous  situation  for  nonpublic  school  parents. 
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Mr.  Brotzmak.  I  think  the  case  is  being  made  quite  well,  Rabbi, 
for  the  need.  I  don't  think  people  like  to  talk  too  much  about  the 
constitutional  aspects.  I  was  trying  to  get  the  witnesses  yesterday  to 
be  more  specific.  It  is  true  as  somebody  said,  there  is  a  presumption 
of  constitutionality  that  surrounds  an  act  of  Confess. 

My  question  is,  Do  you  have  a  compo^te  brief  relative  to  the 
constitutional  aspects  of  this  problem  that  might  be  submitted  to  the 
committee? 

Rabbi  Sherer.  This  will  come  from  Mr.  Zylstra,  who  was  a  member 
of  th^  Commission  on  School  Finance. 

Mr.  Zylstra.  I  believe  it  was  mentioned  under  the  subject  .^f 
'^Constitutional  Criteria."  The  panel  did  struggle  mth  this  long  and 
hard.  We  did  have  constitutional  expertise,  and  we  do  have  research 
available  which  we  will  also  compile  for  the  committee  and  submit  it, 
We  had  constitutional  opinions  from  Freund  of  Harvard  and  also 
Whalen  of  Fordham.  We  have  documents  pertaining  to  their  particular 
studies.  We  \vill  submit  these  to  the  committee. 

(The  following  was  subsequently  received:) 

Memobandum  or  ''Citizens  Relief  vob  Education  by  Income  Tax"  on  the 
Constitutionality  or  H.R.  16141 

intboduction 

Title  II  of  the  Public  and  Private  Education  Assistance  Act  of  1072,  H.R. 
16141,  provides  for  a  federal  Income  tax  credit  (not  to  exceed  a  specified  maxi- 
mum) for  tuition  paid  by  a  taxpayer  "to  an>*  private  nonprofit  elementary  or 
secondary  school  during  the  taxable  year  for  the  elementary  or  secondary  educa- 
tion of  any  dependent."  It  has  been  suggested  that  a  provision  should  be  added 
to  Title  II  making  the  credit  "refundable" — i.e.,  authorizing  a  tax  "refund"  in 
the  amount  of  the  credit  to  any  taxpayer  who  Is  entitled  to  it  but  pays  no  federal 
tax. 

The  Sixteenth  Amendment  to  the  Constitution  kathorises  Congress  to  "lay 
and  collect  taxes  on  Incomes"  and  Article  I*  Section  0  impliedly  authorizes  the 
appropriation  and  expenditure  of  '*publlc  money"  for  permissible  legislative 
objectives.  The  Issue  discussed  by  this  Memorandum  Is  whether  the  statutory 
mechanism  established  by  H.B.  16141— with  the  possible  addition  of  the  "refund- 
able credit"—  Is  excluded  from  Congress'  general  power  over  taxes  and  expendi- 
tures by  reason  of  the  First  Amendment's  directive  that  "Congress  shall  make 
no  law  respecting  an  establishment  of  religion."  It  is  our  position  that  the  consti- 
tutional language,  as  construed  and  applied  by  the  Supreme  Court,  permits  the 
relief  of  the  kind  contemplated  by  H.R.  16141. 

DISCUSSION 

I 

It  Is  useful— though  seldom  dispositive— to  begin  with  the  precise  language 
of  the  Constitution.  (The  Supreme  Court  did  exactly  that  In  Lemon  v.  Kurizmm, 
408  U.S.  602,  612  [1071].)  It  forbids  laws  "respecting  an  establishment  of  reli- 
gion"—five  words  which,  as  Chief  Justice  Burger  observed,  are  "at  best  opaque." 
403  U.S.  at  612.  What  they  plalx^y  prohibit  are  "a  union  of  government  and 
religion"  {Bngel  v.  Viiale,  870  U.S.  421,  481  [1062])  and  any  action  "respecting" 
such  a  "union"— ^.e.,^  "steps  that  could  lead  to  such  establithmeiit"  {Lenum  v. 
Kurtzma%  403  U.S.  at  612).  The  words  themselves  do  not  Invalidate  laws  which 
incidentally  benefit  religious  Institutions  along  with  others.  They  plainly  demand 
the  kind  of  neutrality  which  would  foreclose  "official  support  of  the  State  or 
Federal  Government  .  .  .  behind  the  tenets  of  one  or  of  all  orthodoxies"  but 
would  recognize  "the  value  of  religious  training,  teaching  and  observance  and, 
more  particularly,  the  right  of  every  person  to  freely  choose  his  own  course 
with  reference  thereto,  free  of  any  compulsion  from  the  state."  Alington  School 
District  V.  Schempp,  874  U.S.  208.  222  (1068) , 
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There  is,  in  short,  nothing  in  the  constitutional  language  or  (to  use  Justice 
Rutledge's  phrase  in  his  strongly  separationist  dissent  in  Everson  v.  Board  of 
Education,  330  U.S.  1,  33  [1947])  in  its  "generating  history"  to  warrant  a 
sweeping  rule  which  would  invalidate  any  law  that  benefits  religion  or  religious 
groups.  Nor  is  there  anything  in  the  language  or  history  of  the  Religion  Clause 
which  denies  Congress  the  power  to  aid  religious  schools  when  it  is  seeking  to 
aid  education  in  general.  Indeed,  it  should  be  recalled  that  the  Northwe&i 
,112"^®  °  ^'^^^  (supported  by  both  Madison  and  Jefferson)  declared  that, 
Religion,  morality,  and  knowledge,  being  necessary  to  good  government  and 
the  happiness  of  mankind,  schools  and  the  means  of  education  shall  forever  be 
encouraged." 

In  our  view,  H.R.  16141  permissibly  "encourages"  parents  to  choose  the  type 
of  education  which  they  think  best  for  their  children.  It  preserves  the  consti- 
tutional liberty  of  parents— recognized  since  Meyer  v.  Nebraska,  262  U.S.  390 
(1923),  and  Pierce  v.  Society  of  Sisters,  268  U.S.  510  (1925)— "to  recognize  and 
pr^are  [their  children]  for  additional  obligations"  beyond  those  instilled  by  the 
public  schools.  268  U.S.  at  535;  see  262  U.S.  at  399-400.  It  is,  in  short,  not  a 
measure  "favoring  or  preferring"  one  religion  or  all  religions.  Xor  does  It  "tend 
to  foster  or  discourage  religious  worship  or  belief."  Rather,  It  maintains  the 
kind  of  neutrality  on  questions  of  religion  that  the  First  Amendment  command.s. 
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Since  the  Religion  Clause,  along  with  the  remainder  of  the  Bill  of  Rights, 
speaks  in  *  majestic  generalities,"  and  since  the  precise  situations  to  which  It 
applies  in  our  government-pervasive  society  were  not  remotely  within  the  con- 
templation of  the  Founding  Fathers,  It  Is  at  least  as  true  here  as  in  any  other 
area  of  constitutional  law  (as  former  Chief  Justice  Hughes  observed)  that  "the 
Constitution  is  what  the  judges  say  It  Is."  The  Supreme  Court's  recent  decisions 
on  the  subject  of  the  Establishment  Clause  give  some  indication  of  the  litmus 
^uL^  '^}^^^  constltlonality  may  be  determined.  Under  the  rules  recently  ap- 
constitut^oSar  tuition— even  If  made  refundable-should  be  held 

TT?*^?o?^/^.yil^v**'?®'?  decisions  over  the  past  decade,  from  Engel  v.  Vitale,  370 
U.S.  421  (1962)  to  Lemon  v.  Kurtzman,  403  U.S.  602  (1971),  show  the  evolution 
2L\u  F^^:  The  first  two  components  were  articulated  by  Justice  Clark 
Ahington  School  District  v.  Schempp,  374  U.S.  203, 222  (19f  3)  • 
The  test  may  be  stated  as  follows;  what  are  the  purpose  and  primary  effect 
Of  the  enactment?  If  either  is  the  advancement  or  inhibition  of  religion  then 
r^n«Sinn''L\^'' .^P^  legislative  power  as  circumscribed  by  the 
Constitution.  That  Is  to  say  that  to  withstand  the  strictures  of  the  Establishment 
\:3?uL  A  ^  secular  legislative  purpose  and  a  primary  effect  that 

neither  advances  nor  inhibits  religion." 

When  this  teRt  was  applied  In  Board  of  Education  v.  Allen,  392  U.S.  236  (1968). 
to  the  loan  of  secular  textbooks  to  students  In  public  and  nonpublic  schools,  the 
^^onM„^"''**^^**?^^^®  practice  passed  constitutional  muster.  By  supplying  secular 
teaching  materials  to  private  school^-albelt  many  of  the  schools  were  religious 
in  character— the  state's  purpose  was  not  to  aid  religion.  Nor  was  the  '^primary 

fS:*  s  ^      ^  program  the  advancement  of  one  or  all  religions, 
^..fiit  ^l®^*^*^  opinion  In  the  Walz  case  added  to  the  "primary  effect" 

portion  of  the  constitutional  test  a  new  criterion- that  of  "excessive  government 
T«.«  ^T^??^.^'/^*^®™"^®''*  involvement"  with  religious  institutions.  The  Chief 

*  u!u?*®^°,i^**  ^^^^  demonstrably  nu  legislative  purpose  to  aid 

or  inhibit  religion,  the  Court  had  to  "be  sure  that  the  end  result"  was  not  too 
much  government  Interrelationship  with  the  churches.  397  U.S.  at  674-675. 

The  *  entanglement"  standard  became  a  third  part  of  the  constitutional  test  In 
Lemon  v.  Kurtzmfan,  403  U.S.  602, 612  ( 1971 ) : 

'|Bvery  analysis  In  this  area  must  begin  with  consideration  of  the  cumulative 
criteria  developed  by  the  Court  over  many  years.  Three  such  tests  may  be  gleaned 
from  our  cases.  PIrst»  the  pfAtute  must  have  a  secular  legislative  purpose;  sec- 
2?iJ  P^'^^^W^  primary  effect  must  be  one  that  neither  advances  nor  in- 
hibits religion,  [citation  omitted] ;  finally,  the  statute  must  not  foster  "an  ex- 
cessive government  entanglement  with  religion"  [citation  omitted]." 

A  tax  credit  bill  such  as  H.R.  16141  readily  satisfies  this  three-part  test : 

(1)  Seoular  legislative  purposed— The  Supreme  Court  majority  in  Lemon 
held  that  Rhode  Island's  teacher  salary  supplement  and  Pennsylvania's  purchase 
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?n^f^L^i7X^^'hv^  "to  enhance  the  quality  of  the  secular  education 
flnHiif!l^  ^  u  ^  57  compulsory  attendance  laws/'  403  U.S.  at  613.  That 
sSl?^  ^"""^  "i^f         conclusion  that  the  legislative  pu^Vwas 

Tu^i  more  compelling  as  to  the  present  bill.  The  full  bill  (including 

Title  I)  demonstrates  Congress'  strong  Interest  in  improving  the  quality  of  public 
and  nonpubUc  education  throughout  the  country.  That  objectlve--(.e..  upgrading 
he  secular  education  of  America's  elementary  and  secondary  school  p^pGutlon-I 
iL^ln  ^  ^"^l?  Confess'  legitimate  range  of  concern  and  is  a  proper  subject 
tax  ^UcloT"    ^"^^      'PubUc  money"  and  for  the  implementation  of  federal 

(2)  "Prifwipal  or  pHmcry  etfecr\^The  Lemon  Court  did  not  reach  the  ques- 
tion whether  the  Pennsylvania  or  Rhode  Island  statutes  had  a  proscribed  effect 
because  it  decided  that  the  "entanglement"  standard  had  been  violated.  Whatever 
may  be  said  regarding  the  primary  effect  of  purchase-of-services  from  private 
schools  or  direct  payment  of  teachers  salaries  to  those  employed  in  private  schools 
we  submit  that  such  plans  differ  substantially  In  "primary  effect"  from  a  tax 
credit. 

The  first  and  most  obvious  difference  is  the  identity  of  the  recipient.  The  insti- 
tution providing  the  services  that  are  "purchased"  or  employing  the  teachers 
whose  salaries  are  supplemented  is  the  beneficiary  of  the  governmental  expendi- 
ture of  funds.  With  a  tax  credit,  on  the  other  hand,  It  is  a  taxpayer  and  not  a 
school  who  is  the  '^principal  or  primary"  beneficiary.  HU  tax  bill  is  reduced,  and 
his  funds  make  their  way  to  the  institution  only  if  and  when  he  agrees  to  pass 
on  all  or  a  part  of  his  tax  saving. 

In  the  Allen  case,  as  In  Everson  v.  Board  of  Education,  330  U.S.  1  (1947),  the 
Court  recognized  that  the  availability  of  a  financial  benefit  to  parents  may  "make 
it  more  likely  that  some  children  choose  to  attend  a  sectarian  school."  392  U.S. 
at  244.  But  that  indirect  consequence  to  the  school  was  not  deemed  sufficient  to 
Invalidate  the  law  under  the  "primary  effect"  test. 

A  second  important  factor  in  evaluating  **primary  effect"  is  how  the  challenged 
statute  operates.  Rather  than  directly  and  immediately  fostering  or  sponsoring 
religion,  a  tax  credit  works  negatively.  It  says  to  a  parent  that  he  may  obtain 
some  relief  from  a  double  tax  burden  in  computing  his  income  tax  after  the 
year  Is  over.  It  does  not  provide  cash  In  hand  as  an  incentive  to  enroll  in  a 
nonpublic  school,  but  works  after  the  fact 

In  evaluating  the  effect  of  churches'  exemption  from  property  taxes,  the  Court 
observed  in  Walz  v.  Ta^  Commission,  397  U.S.  664,  675  (1970),  that  a  tax  exemp- 
tion does  not  amount  to  sponsorship  '*since  the  government  does  not  transfer  part 
of  its  revenue  to  churches  but  simply  abstains  from  demanding  that  the  church 
support  the  state."  The  same  kind  of  analysis  is  appropriate  here  because  a  tax 
credit  also  does  not  "transfer  revenue;"  it  "simply  abstains"  from  collecting 
certain  revenue  to  alleviate  a  double  financial  burden. 

A  third  relevant  consideration  in  judging  "primary  effect"  of  a  law  or  prac- 
tice is  Its  even-handedness.  In  Epperson  v.  Arkansas,  393  U.S.  98  (1968),  a  unani- 
mous Supreme  Court  Invalidated  a  law  which  blotted  out  of  the  public-school 
curriculum  theories  which  are  in  confiict  with  the  Biblical  account  of  creation. 
Such  a  law  plainly  has  the  "primary  effect"  of  fostering  or  favoring  religion. 
The  tax  credit  at  issue  here,  on  the  other  hand,  is  nondiscriminatory  as  between 
iwrents  whose  children  attend  sectarian  nonpublic  schools  and  those  who  prefer 
nonsectarlan  private  schools.  And  it  treats  equally  all  religious  denominations. 

Moreover,  even  as  between  parents  of  public-school  children  and  those  who 
attend  nonpublic  schools  it  cannot  l)e  viewed  as  "sponsorhsip"  or  "encourage- 
ment" of  enrollment  In  private  schools.  For  no  parent  (even  if  the  tax  were  made 
"refundal)le")  Is  better  off  financially  by  sending  his  child  to  a  private  school 
than  If  he  enrolls  In  a  public  school.  At  best  (and  these  instances  will  be  rare, 
indeed),  his  entire  private  school  tuition  will  be  credited  against  his  tax  bill- 
thereby  placing  him  on  a  parity  with  the  parent  of  the  public-school  child.  In 
short,  the  tax  credit— like  the  exemption  In  TTate— "neither  encourages  nor  dis- 
courages partlcifiatlon  In  religious  life."  397  U.S.  at  696  (Harlan.  J.,  concurring). 

A  fourth  consideration  demonstrating  that  the  "primary  effect "  of  a  tax  credit 
would  not  l>e  the  kind  of  "sponsorship,  financial  support,  and  active  Involve- 
ment" which  the  First  Amendment  prohibits  (Walz  v.  Tax  Commission,  397  U.S. 
at  668)  relates  to  its  place  as  part  of  a  federal  tax  law  which  now  includes— 
and  has  long  contained— many  other  provisions  which  provide  tax  relief  inci- 
dentally l>enefittlng  churches  or  religious  organizations.  In  Lemon  v.  Kurizman, 
AW.  T\S.  602,  624  625  (1971),  the  Court  relied.  In  part,  on  the  fact  that  the  form 
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of  aid  given  by  the  Pennsylvania  and  Rhode  Island  statutes  marked  •^something 
of  an  Innovation,  "  The  "primary  effect"  of  a  novel  enactment  assisting  sectarian 
schools  might  be  to  encourage  enrollment  In  such  schools  In  the  belief  that  the 
state  would  be  assuming  Increasing  responsibility  for  Its  finances.  The  same 
cannot  be  eald  of  a  tax  credit  provision  added  to  a  law  which  already  provides 
Indirect  tax  benefits  to  churches  by  permitting  increased  charitable  deductions 
to  them  (i  ITO(b)  (1)  (A)  (1) )  and  singling  them  out  for  other  special  treatment 
{c,g,f  i608(cMl)(A),§612(b)(12)),  Exemptions  from  property  taxes  have  not 
had  the  primary  effect  of  aiding  or  advancing  religion  because  they  are  accepted 
by  the  public  as  part  of  our  society's  desirable  accommodation  between  church  and 
Mtate;  the  kinds  of  benefits  granted  Indirectly  to  churches  by  provisions  of  the 
fedeial  tax  law  have  the  same  Impact,  and  there  Is  no  reason  to  believe  that 
credits,  any  more  than  deductions,  would  meet  with  different  public  response. 

These  considerations— as  well  as  others  that  commentators  have  discussed-- 
refute  any  suggestion  that  the  primary  or  principal  effect  of  this  law  is  to  lend 
assistance  **to  a  churches  effort  to  gain  and  keep  adherents,'*  Ahinoton  School  2)f«- 
trict  V,  Schempp,  874  U.S.  at  228  (Douglas  J.,  concurring).  We  emphasize.  In 
concluding  this  portion  of  our  discussion,  that  a  statute  must  be  tested  by  Its 
primary  effect,  and  not  by  it  Incidental  or  consequential  impact.  This  Committee 
need  not— indeed,  it  should  not— ignore  the  fact  that  spokesmen  for  religious 
schools  vigorously  support  enactment  of  this  bill.  But  that  fact  alone,  and  the 
fjct  that  their  schools  are  desperately  in  need  of  such  legislation,  does  not  mean 
that  the  entire  law's  primary  impact  le  Aid  to  religion.  Education  is  aided,  and  an 
individual  taxpayer  who,  by  reason  of  his  religion,  has  borne  an  unfair  tax 
burden  Is  given  some  relief.  Both  of  these  are  the  primary  beneficiaries. 

(3)  "Exce99ive  government  entanglement**, -^The  Pennylvania  and  Rhode 
Island  statutes  placed  sectarian  schools  under  "comprehensive,  discriminating, 
nnd  continuing  state  surveillance"  (40S  U.S.  at  619)  to  Insure  that  public  funds 
wert;  not  being  spent  for  religious  purposes.  This  amounted  to  ''excessive  and 
enduring  entanglement"  which,  according  to  the  Court,  invalidated  the  statutes, 
foid. 

H.R.  16141  obviously  presents  no  such  dpnger.  The  Federal  govemmwit  is  re- 
quired to  do  little  more  in  administering  the  tax  credit  provision  that  it  does 
now  in  administering  Section  170,  which  provides  for  charitable  deductions,  and 
Section  601,  which  exempts  charitable  corporations  from  taxation.  There  is  no 
supervision  of  any  internal  operation,  no  review  of  how  teachers  teach  or  what 
materials  are  used.  As  was  true  in  TUton  v.  Riohardion,  408  U.S.  672,  688  (1971), 
the  relationship  of  religious  institutions  with  government  is  ''narrow  and  limited" 
because  "[t]here  are  no  antinulng  financial  relationships  or  dependencies,  no 
annual  audits,  and  no  government  analysis  of  an  institution's  expenditures  on 
secular  as  distinguished  from  religious  activities." 

in 

We  have  demonstrated  above  that  H.R.  16141  would  pass  the  three  hurdles 
which  stand  between  it  and  a  judicial  finding  of  constituHonallty  under  the 
First  Amendment.  Another  argument  in  its  favor,  not  yet  fully  explicated  In 
^?X*22f  decisions,  is  the  fact  that  if  enacted  by  Congress,  it  will  reflect  a  con- 
siaerea  legislative  judgment  of  the  proper  balance  between  the  demands  of  the 
Free  Exercise  Clause  of  the  First  Amendment  and  the  inhibltiona  of  its  Estab- 
lishment Clause. 

In  Walz  V.  Ta0  ComnUiHon,  897  U.S.  664,  669  (1970),  the  Court  noted  that  the 
course  of  constitutional  neutrality  in  this  area  cannot  be  an  absolutely  straight 
line  and  that  "there  is  room  fbr  play  in  the  joints  productive  of  a  benevolent 
neutrality  which  will  permit  rellgioui  exercise  to  exist  without  sponsorship  and 
without  Interference."  The  splrallng  costs  of  education  in  a  modem  worid  have 
made  it  realistically  and  practically  impossible  for  private  schools  to  survive 
without  obtaining  flnanclal  assistance  from  sources  other  than  parents  and  volun- 
tary contributors.  If,  given  this  situation,  Congress  fails  to  provide  some  tax 
relief  for  parents,  the  Free  Exercise  right  to  send  one's  child  to  a  religious  school 
will  lose  all  meaning. 

A  tax  credit  in  the  context  of  H.R.  16141  fairly  and  reasonably  "traverses  the 
'tightrope* "  described  by  the  Court  in  Walz.  897  U.S.  at  672.  The  consideration  by 
(Congress  of  many  countervailing  factors  in  deciding  whether  to  take  that  course 
is  similar  to  the  exercise  undertaken  in  enacting  the  Americtn-flag  literacy  pro- 
vision challenged  in  Katxenhach  v,  Morgan^  884  U,S.  641  (1966).  In  that  case. 
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the  Supreme  Court  upheld  legislation  based  upon  •'various  conflictinir  considera- 
tlons^'  on  a  determination  that  there  was  "a  basis  upon  which  the  & 

^aKreVn^^^^  ^'^^  f''  ^'  Principle^  b^^  Sffi 

^^me  here  if  H.R.  16141  is  enacted  and  is  ever  tested  in  the  courts. 

J?  i*?*^^'  argument  that  has  been  asserted  against  the  constitutionalitv  of 
outright  tuition  grant  to  parents  in  the  amount  of  ti  e  credit  and  that  it  should 
oK^'fh  ^J^u^""^      constitutional  purposes  as  the  equivale^tTa  paym^^^^^ 
n^V'i^^''  treasury.  Of  course,  the  constitutionality  of  tuition  g^^nts  is 
fil^^r^  *°  believe  for  many  of  the  reasons  spelled  out  here  that 

n^nL^Hn^T H^y^"*"^''  ^T^'*  whatever  may  be  the  fate  of  tuition  grante 'the 
S°Kry  ""^^^  ttictmlls  and  in  constitu^ 

H  JlJ^f-i^'JS^l^^™*^  because  there  is  a  real  difference  in  effect  on  In- 

dividuals between  a  tuition  grant  paid  before,  at,  or  shortly  after  the  time  of 
tuition  payment  to  a  nonpublic  school  and  a  government  promise  of  a  credit 
""l^^?^  ^^^l^'^^^"       following  April.  Since  the  constitutional  test  is 

whether  the  government  activity  fosters  or  encourages  reUgious  observance,  it  is 
relevant  to  note  operative  distinctions  which  affect  the  degree  of  encouragement 
provided  by  a  particular  practice.  It  is  subsequently  less  probable,  In  other  words, 
that  an  mdividual  will  be  encouraged  to  send  his  child  to  a  private  school  by  the 
assurance  that  he  will  get  a  tax  credit  the  following  year  than  by  a  grant  of  mone^ 
(or  a  "voucher")  available  to  him  at  the  time  his  tuition  paymeSt^ due 

pother  substantial  difference  between  a  tuition  grant  or  voucher  and  a  ttix 
CTedit  is  the  greater  uncertainty  «s  to  the  latter^s  conversion  Into  an  economic 
benent  to  the  school. 

Opponents  of  H.R.  16141  have  asserted  that  taxpayers  wiU  be  no  more  than 
conduits  of  the  amount  of  the  tax  credit  and  that  private  schools  will  immedi- 
ately increase  their  tuitions.  This  presupposes  acquiescence  and  compliance  by  all 
parents— hardly  a  realistic  assumption.  A  private  school  may  increase  its  tuition, 
but  that  increase  is  meaningless  unless  parents  agree  to  pay  it.  So  long  as  parents 
may  choose  where  they  send  their  children,  they  are  free  to  transfer  to  other 
schools  where  tuition  ib  lower  and  where  they  may  personally  benefit  from  more— 
or  possibly  all-of  th**  tax  credit.  T:hat  possibility  does  not  exist,  of  course,  with 
a  voucher  plan. 

,i  f  i^!?*'^  factual  distinction  concerns  the  low-income  parents  who  have  no  tax 
liability,  or  whose  liability  is  less  than  their  allowable  credit.  As  H  R  16141 
presently  stands,  «t  affords  neither  the  taxpayer  nor  the  school  any  financial  bene- 
fit on  account  of  that  enrollment.  While  we  believe  that  a  refundable  credit  would 
be  constitutionally  permissible  for  substantially  the  same  reasons  as  we  have  pre- 
viously given  in  support  of  the  credit,  we  recogniase  that  a  refund  in  these  circum- 
stances might  be  subject  to  greater  constitutional  challenge  than  the  credit 
standing  alone.  Conversely,  a  refundable  credit  is  a  reasonable  means  of  provid- 
ing for  the  low-income  taxpayer  some  small  opP'>rtunity  to  secure  a  similar  edu- 
cation for  his  child  as  those  who  are  more  fortunate.  Congress  does,  of  course, 
have  the  power  to  establish  a  tax  structure  that  compensates  for  the  unequal 
distribution  of  wealth ;  the  progressive  income-tax  rates  are  proof  enough  of  that. 
A  refundable  credit  is,  in  this  context,  simply  a  form  of  socal  welfare  legislation 
and,  with  this  added  factor  in  the  balance,  even  a  payment  from  the  public  treas- 
ury should  be  deemed  a  rational  adjustment  of  "various  confiictine  consider- 
ations." Katxenbach  v.  Morgan,  884  U.S.  641, 653  (1966) . 

While  we  reccomend,  in  this  regard,  that  the  credit  be  made  refundable,  we 
also  urge  that  a  severability  provision  be  added  to  Title  II  and  that  the  legisla- 
tive history  make  it  clear  that  if  the  credit  may  constitutionally  be  retained 
without  the  refund  provision,  it  is  Congress'  wish  to  retain  it.  This  should  result 
in  favorable  judicial  action  even  if  a  portion  of  the  law  is  found  invalid.  E.ff., 
Watson  V.  Buck,  818  U.S.  387  (IWl)  ;  ElectHc  Bond  &  Share  Co.  v.  8BC,  803 
U.S.  419,  434-435  (1938). 

Finally,  we  believe  that  the  proposition  that  tax  credits  must  be  treated  like 
tuition  grants  is  unsound  as  a  matter  of  constitutional  theory.  In  the  final  anal- 
ysis, the  form  that  government  action  takes  In  the  field  of  religion  is  not  irre- 
levant. An  almost-unanimous  Supreme  Court,  sustaining  the  property  exemption 
for  churches  in  Walz  v.  Tax  Ccmmlssion,  897  U.S.  664,  676  (1970),  indicated  that 
a  transfer  of  government  revenue  is  different  from  a  governmental  decision  not 
to  tax.  Plainly,  the  economic  impact  of  a  transfer  and  an  abstention  may  be 
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M^^^^^^^  -^^^^  ^  Viewed  as  ••sponsorship" 

c^^n^i^Z^^uf^T^^^^  '1^°*  ^'^^y  ^^^^  constitutional  Impli- 

?hl  fot  .   T  *  ^^1"?"  voucher  and  a  tax  credit.  The  first  pertains  to 

inL^Pt  Obviously  Conpess  often  carriers  out  policies  or  SrTge^ 

r2?Hv  MoLl*''  even  though  It  could  not  command  such  conduct  dl- 

/;o^f.^o  *^f.i^^  ^"^if  ""^^^  example,  by  special  rates  for  taxpayers  filing 
noih  ^^^f^*  although  It  would  hardly  be  within  Congress*  prerogative  to  provide 
cash  bonuses  for  all  newlyweds.  Home  purchases  are  encouraged  by  existing 
deductions  for  Interest  and  local  real  estate  taxes,  but  homeowners  co^ld  hard^ 
be  paid  a  federal  bounty  for  buying  a  house.  These  and  other  Illustrations  that 
come  to  mind  demonstrate  that  Congress  may  constitutionally  do  with  the  tax 
structure  what  It  could  not  do  dlrectty. 

A  ^nd  distinction  of  form  relates  to  the  negative  or  "abstention"  aspect  of 
a  credit  By  permitting  ttie  taxpayer  to  retain  the  amount  he  has  paid  as  tuition 
(not  to  exceed  the  statutory  maximum).  Congress  has,  In  effect,  withdrawn  Its 
power  to  collect  taxes  from  such  portion  of  the  taxpayer's  assets  as  he  has  used 
to  pay  for  the  education  he  could  have  obtained  free  at  a  public  school  The  with- 
drawal herfr-Uke  that  In  Watz  (B97  US.  at  675)— Is  different  from  an  afflrma. 
tlve  grant  directly  to  a  school  which  puts  the  school  "on  the  public  payroll" 
Congress  may.  In  other  words,  constitutionally  achieve  certain  results  by  with- 
holding  Its  taxing  powers  and  refusing  to  collect  a  certain  tax  even  If  that  saaie 
result  could  not  be  achieved  by  afflnnatlve  means. 

Mr.  Zylstba.  I  might  say  this,  too,  that  the  final  report  of  the 
President's  panel  entitled  "Nonpublic  Education  and  the  Public 
Good"  does  have  a  tremendous  amount  of  information  in  it  and 
IS  supported  by  additional  research.  I  would  11  :e  to  submit  that. 

The  committee  would  probably  be  very  interested  in  receiving 
copies  of  this  report  which  covers  some  of  the  items  such  as  Congress- 
man Carey  mentioned  earlier,  transfer  costs  to  public  school  from  the 
nonpublic  schools,  and  so  forth.  But  we  will,  as  e^,  organization,  have 
materials  prepared  for  the  cominittee  on  the  coui.  itutional  aspects 
of  tax  credit  as  we  had  received  it  from  our  panel  research. 

Mr.  Gibbons.  Could  we  get  that  put  m  the  record  at  this  pomt? 

The  Chairman.  Permission  has  abeady  been  give  for  that. 

Mr.  Brotzman.  I  think  it  would  be  up  to  the  discretion  of  the 
chairman  as  to  how  voluminous  a  document  like  this  should  be.  but  I 
do  sincerely  feel  that  this  does  need  to  be  a  part  of  the  record.  I  know 
that  this  problem  is  gomg  to  surface,  and  there  will  be  debate  on  the 
floor  on  each  particular  point  in  the  legislative  progress. 

(The  report  referred  to  follows:) 
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LXECUTIVE  DIKECTOK 
Nornun  Karsh 


April  14,  1972 


The  President 
The  White  Hou«e 
Vsahlntton,  0*,  Ct 

Dear  Mr.  Pr#aldent; 


20';00 


On  Harch  3,  1972  your  CoBBlaalon  on  School 
Finance  aubalttcd  to  you  it a  Final  Report, 
covering  the  aapecta  of  our  atudy  which  were 
required  by  Executive  Order  11513,  deted 
March  3,  1970, 

Within  the  CoBnlaalcn  you  appointed  «  four-nember 
Panel  on  Nonpublic  Education  with  dlrectlona  to 
report  to  you  on  mattera  of  apecial  concern  to 
the  Mation'a  nor^ublic  elementary  and  aecondary 
achoola. 

The  Report  of  the  Panel  on  Nonpublic  Education 
ia  auboltted  harcwltht    In  reading  thia  report, 
it  la  Inportant  to  recognize  that  It  repreacnta 
the  vicwa  of  ^he  Panel  mcsibera  and  that  It  haa 
been  neither  reviewed  nor  approved  by  the 
Comleelon  aa  a  whole* 

Respectfully  eubaltted. 


{fell  H,  McElroy 
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President's  Panel  on  Nonpublic  Education 
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ChfMM  WatoD.  CHAIRMAN 
wniMnE  HOitmt 
VWknG  I 
I*ul  trUtn 


MUAICH  AttOOATt  April  14,  1972 

Tht  Praaldtnt 
Tht  Vhltt  Boutt 
Wtthlnftop,  0.  C.  20500 

I>«r  Mr.  Prttldtnti 

I  iMvt  th«  honor  to  tutalt  to  you  tht  flntl  rtport  of  tht 

Proildont'o  Ptncl  on  Honpublle  Education  trtilch  ]rou>tttbllth«d 

on  April  21,  1970.   Tluroushout  Itt  dtllbtrttlong  tht  Ptntl  has 

ktpt  upp«r«ott  In  Kind  your  rtquut  for  rtcomuhlttlona  "that 

vlll  bt  In  tht  Inttrttt  of  our  tntlrt  tducAtlontl  tytttn.** 

Our  f Indlnst  confirm  your  Inltltl  ttttttntnt  of  the  non- 
public tchool  tltuatlon:    trrollatntt  trt  f tiling  tnd  cottp  ? 
trt  cllablni*   Tht  trtndt,  bomvtr,  trt  ntlthir  Intxortblt 
nor  Intvlttblt  If  ctruln  InltUtlvtt  trt  undtruktn.   Wt  have 

•oufht  to  dltcovtr  rtatont  for,  tnd  lapllcttlont  of,  tnrollBtnt  : 

% 

lotttt*  Vhllt  tht  ctuttt  trt  ttultlplt,  InttrrtUttd*  tnd  q 
difficult  to  Itolfttt,  tht  lapllcttlont  trt  cltar.  If  dtcllne  j 
contlnuta,  plurtUm  In  tducttlon  will  ctttt,  ptrtnttl  optlont  | 
vlll  virtually  ttrmlnatt,  tnd  public  tchoolt  vlll  htvt  to  | 
tbtorb  allliont  of  Aatrlcan  ttudtntt.   Tht  gxtttft  laptct 
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will  be  on  soBC  •even  of  our  «oat  populous  States  and  on  large 
urban  centera,  with  eaf.eclally  grlcvoua  conaequencea  for 
poor  and  lower  alddlc^claas  fcalllea  in  racially  changing 
nelghborhooda  where  Che  nearby  nonpublic  achool  la  an 
Indlapenaable  atablllilng  factor. 

The  social  and  econoalc  coata  to  the  Katlon  are  too  high 
to  bear  vhen  conpared  to  the  leaacr  coata  for  effective  public 
Intervention.    The  Panel »  therefore,  nakea  theae  four  ujor 
recooaendatlona : 

(1)  A  Federal  Aaalatance  Prograa  for  the  urban  poor 
through  I  four-pronged  approach  vhlch  Includes: 
(a)  relnburaenent  allowancea  to  welfare  famlllea 
for  cxpenaea  connected  with  aendlng  their  children 
to  nonpublic  achoola  aa  well  aa  aupplcoental  In- 
coae  paynenta  to  the  working  poor  for  thla  aaae 
purpoae»  (b)  experlnentatlon  with  voucher  plana 
for  parenta  of  Inner-cicy  achool  children, 

(c)  atrlct  enforceaent  of  the  Elenentary  and 
Secondary  School  Education  Act  ao  all  children 
receive  the  full  beneflta  to  which  they  are  entitled, 
and  (d)  adoption  of  a  Comlaalon  on  School  Finance 
reconcendatlon  for  an  urban  education  aaalatance 
prograa  to  provide  Interim  emergency  funda  on  a 
■atchlng  baala  to  large  ctntral-clty  public  and 
nonpublic  achoola; 

(2)  Federal  Income  tax  credlta  tc  parenta  for  a  portion 
of  nonpublic  achool  tuition  expendlturea ; 

(3)  A  Federal  conatrucfon  loan  program; 

(4)  Tuition  relmburaamerca  on  a  per  capita  allocation 
formula  In  any  future  Federal  aid  program  for  education. 

Becauae  the  crlala  la  moac  acutely  felt  by  church-related 

achoola,  notably  Roman  Catholic,  the  Panel  haa  given  aerloua 


attention  to  the  conatltutlonal  laaue.    It  la  perauaded  that 


Ill 
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•Ithough  direct  aid  to  nonpublic  schools  Is  prohibited,  eld 
to  parents  and  to  children  will  paee  judlclel  muetcr*^ 
Antlclpr.^ng  that  euch  recocmendetlone  aay  provoke  e  debate 
of  elsnlflcence  to  ell  Aaerlcen  educetlon,  the  Perel  presente 
crlterle  which,  hopefully,  will  prove  gcmanc  end  uecful. 

But  the  recoamendetlone  heve  not  eought  to  evoke  public 
reeponec  only.    Much  cen  be  done  by  the  nonpublic  school 
comnlty  to  help  tteelf.    Concrete  tuggeettone,  which  cen 
be  edjueted  to  the  neede  of  different  nonpjbllc  echoole.  have 
aleo  been  aade.    Conic to ue  of  the  great  neede  In  the  public 
•ector,  the  Penel  hee  ected  on  the  prenlse  that  while  non- 
public echoole  need  and  deeerve  outside  help,  large  cfforte 
of  eelf-help  ere  elao  required.    A  prlvete  voluntery  enter- 
prlee  (e  Mnlng  eepect  In  Aaerlcen  life)  met  reuln 
•ubetentUl  responsibility  for  Ite  own  effelre,  leet  It 
b«coM  private  end  voluntary  in  nave  only. 

One  final  note:  the  next  few  yeara  ere  critlcel  to  the 
future  of  plural  in  in  «iuc«tion.  Whatever  ie  done  auet  be 
underteken  vlth  e  profound  aense  of  urgency. 
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CHAPTER  I 


The  nature  of  the  mandate  set  before  the  President's 
Panel  on  Nonpublic  Education  as  well  as  the  Panel's  related  beliefs 
must  be  clear  from  the  outset.  For  this  reason  the  Panel  immediately 
addresses  itself  to  a  clarification  of  these  aspects. 


The  President's  Panel  on  Nonpublic  Education  came  into  existence 
on  April  21,  1970,  when  President  Richard  Nixon  established  this 
four-member  group  and  charged  it  to  do  three  things: 

1.,  To  study  and  evaluate  the  pioblems  concerning  nonpublic 
schools; 

2.  To  report  the  nature  of  the  crisis  confronting  nonpublic 
schools; 

3.  To  make  positive  recommendations  to  the  President  for  action 
which  will  be  in  the  interest  of  our  entire  national  educa- 
tional system. 

The  Presidential  mandate,  therefore,  directed  the  Panel's  investi- 
gations into  the  formally  structured  programs  carried  on  by  schools. 
In  its  deliberations,  however,  the  Panel  became  keenly  aware  of  an 
important  and  sometimes  overlooked  fact:  While  schooling  is 
education,  education  is  more  than  schooling. 

Research  findings  which  deal  with  early  childhood  lear-iing  may 
turn  out  to  be  more  significant  than  evaluations  of  presf  nt  structures. 
Small  illustrations  signal  large  issues.  The  fact  that  eighteen-month 
olds  reveal  little  difference  in  learning  capacity  and  three-year  olds 
exhibit  sharp  differentials  tells  us  how  much  more  we  need  to  know 
about  this  critical  and  relatively  short  time  span  of  early  life.  Little 
is  known  of  and  less  is  done  with  ways  to  help  parents  understand 
and  fulfill  their  teaching  role  in  the  infant's  life,  to  encourage  families 
to  help  other  families  with  the  very  young,  to  spur  churches  to  go 
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beyond  ritualistic  preparations  for  baptisms,  confirmations,  or  bar 
mizvahs  in  their  relationships  to  the  rhild,  and  to  deploy  public 
resources  so  effectively  that  teachers  inteiact  more  constructively  in- 
the  parent<hild  relationships. 

In  a  more  enlightened  day,  we  shall  leam  how  to  respond  more 
innovatively  to  the  coming  of  a  new  and  precious  resource,  the  new- 
born child.  For  the  present,  however,  it  is  important  to  remember  that 
the  Panel's  charge  was  to  focus  upon  the  child  after  he  has  entered  the 
formal  schooling  process.  And  even  within  this  time  frame  and  within 
this  institutional  setting  are  enough  complexities  to  excite  the  enei^es 
of  all  and  chasten  the  ambitions  of  most. 

A  proper  response  to  the  President  requires  answers  to  seven  im- 
portant questions: 


Answers  to  these  questions  are  governed  by  facts  and  conditioned 
by  beliefs.  How  the  Panel's  conclusions  have  been  affected  by  its 
basic  philosophy  may  be  best  perceived  through  a  straightforward 
statement  of  its  own  credo. 


When  a  child  is  bom,  one  cycle  in  the  miracle  of  human  love 
and  human  need  ends.  Another  begins.  The  new  cycle  involves  ques- 
tioning and  answering.  Because  the  infant  is  totally  dependent,  it 
becomes  the  task  of  others  to  answer  by  word  and  deed  the  two  most 
profound  questions  any  society  faces 

What  is  a  human  being? 
What  is  being  human? 

The  first  query  relates  to  fact:,  someone  exists;  the  second  relates 
to  fulfillment:  existence  is  growth.  Growth  requires  nurture  and 
direction,  which  are,  in  turn,  the  basic  ingredients  of  the  learning 
process. 

From  such  elementary  observation  emei^ge  profound  implications 
dealing  with  the  sanctity  of  individual  life,  the  inviolability  of  each 
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person,  the  child's  dependency  on  others  for  fulfillment,  the  primacy 
of  the  parental  role,  the  necessary  supportive  involvement  of  society 
through  its  school  systems,  the  large  uncertainties  on  how  growth 
and  maturity  are  best  achieved.  Because  various  people  read  these 
implications  in  different  ways,  a  summary  of  our  convictions  is  ap- 
propriate. Our  credo  is  easy  to  state,  noble  to  contemplate,  difficult 
to  realize. 

We  believe  that  when  parents  send  offspring  to  school,  a  unique 
kind  of  contract  comes  into  being.  Parents,  literally  and  figuratively, 
ask  the  teacher:  "Will  you  help  our  child  learn?"  They  invite  some- 
one outside  the  family  to  participate  in  the  quasi-mystical,  highly 
intimate,  and  deeply  reverent  enterprise  of  launching  a  human  being 
into  the  ''being  human'*  stream.  Long  before  the  child  reaches  adult- 
hood, millions  upon  millions  of  stimuli  (books  and  people,  sights 
and  sounds,  tastes  and  touches)  will  pound  and  batter  the  youth. 
It  is  the  teacher^s  function  to  help  sort  out  and  transmit  proper 
signals;  it  is  the  teacher^s  role  to  share  in  the  parental  responsibility. 
Home  and  school  unite  in  a  sacred  trust! 

We  believe  nonpublic  schools,  in  their  variety  and  diversity,  offer 
important  alternatives  to  state-run  schools.  It  is  conceivable  that  in 
years  to  come  a  larger  degree  of  diversity  will  become  characteristic 
of  the  public  school  system.  But  until  public  schools  offer  wide/ 
alternatives,  it  is  not  only  legal  but  right  that  nonpublic  options  b: 
available.  Whether  these  nonpublic  schools  be  rich  or  poor,  tradi- 
tional or  experimental,  boarding  or  day,  church-related  or  not, 
they  have  been,  are,  and  should  continue  to  be  important  parts  of 
the  varied  American  educational  scene. 

We  believe  that  men  do  not  live  by  knowledge  alone.  They  also 
live  by  a  set  of  human  values— ethical,  moral,  and  religious.  The  non- 
public schools  consciously  seek  to  explore  the  utmost  reaches  of  these 
values  and  to  inculcate  in  the  young  a  respect  for  them.  The  secular 
underpinning  for  these  values  is  found  in  the  seedbeds  o(  Greco- 
Roman  civilization ;  the  spiritual  base  rests  chiefly  on  a  Judeo-Ghris- 
tian  religious  tradition.  The  resulting  amalgam  constitutes  our  demo- 
cratic and  American  values.  Some  two  centuries  have  not  eroded  the 
importance  of  what  a  1781  charter  of  a  nonpublic  school  said  so 
well; 

Goodness  without  knowledge  is  weak  and  feeble ;  knowledge 
without  goodness  is  dangerous.  Both  combined  form  the  noblest 
character  and  lay  the  surest  foundation  of  usefulness  to  mankind.^ 

We  believe  a  major  purpose  of  education  is  to  increase  the  indi- 
vidual's capacity  for  the  generous  enjoyment  of  life  and  the  generous 

^JoJnPhiUipi,  1781. 
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sharing  of  his  gifts;  consequentiy,  there  must  be  lealistic  choice- 
choice  of  job,  choice  of  church,  choice  of  neighborhood,  choice  of 
school  Nonpublic  school  supporters,  while  undentanding  the  tremen- 
dous burdens  placed  on  public  schools,  must  continue  to  offer  a 
varied  educational  experience,  use  their  freedom  wisely,  merit  their 
tax-free  status,  and  earn  a  just  measure  of  public  support.  They  must 
beware  of  frills,  be  willing  to  "make-do,"  and  be  eager  to  cooperate 
at  every  possible  opportunity  with  other  schools. 

We  believe  that  the  true  vision  is  not  of  schools,  but  rather  of  the 
individual  child  for  whose  growth  the  school  shares  responsibility 
with  parents,  church,  and  community.  Nonpi'blic  schools  accept  this 
vision,  and  dieir  record  shows  a  continuing  concern  for  the  educaticm 
of  enterprising,  creative,  and  compassionate  htmian  beings— a  re* 
source  on  which  the  future  of  the  Nation  depends.  It  matten  little 
diat  their  numbers  are  small,  but  it  matters  ever  so  much  that  their 
quality  is  high,  their  contributions  distinctive,  their  clients  committed. 
They  must  not  only  survive;  they  miut  flourish. 

We  believe  that,  as  they  flourish,  they  must  ceasdessly  remind 
their  patrons  to  do  everything  possible  to  assist  the  public  schools 
which  themselves  confront  serious  problems.  The  following  quotation 
from  a  nonpublic  school  principal's  letter  to  parents  of  his  students 
illustrates  a  point  the  Panel  wholeheartedly  endorses: 

While  you  pay  tuition  at  this  school,  you  also  pay  taxes  for  the 
support  of  your  public  schools.  But  paying  taxes  is  not  enough. 
ParenU  of  children  in  private  schooU  owe  concern  and  time  to 
the  tax-supported  schooU.  We  are  independent  of  many  of  the 
pressures  to  which  they  are  subjected,  and  we  must  use  whatever 
influence  we  have  to  support  them  in  their  monumental  task.' 
The  Panel's  premise  is  clear:  there  is  an  interlocking  set  of  rela- 
tionships between  all  schools,  and  failure  to  recognize  this  elementary 
fact  can  only  resurrect  or  perpetuate  narrow  partisanships  which  iU 
serve  the  Nation's  children. 

It  is  from  these  philosophical  perspectives  that  we  judge.  It  is  fen* 
othen  to  determine  whether  such  penpectives  make  sense,  and  if  they 
do  make  sense,  to  help  translate  them  into  reality. 


*PhUUpt  Exeter,  1952. 
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CHAPTER  II 


V 


A  BRIEF  DESCRIPTION  OF  NONPUBLIC  SCHOOLS  as  re- 
vealed in  their  variety,  their  current  status,  and  their  future  will  serve 
as  a  helpful  background  for  this  study. 


While  it  is  conunonplace  to  divide  nonpublic  schoob  into  two 
basic  types-— independent  and  church-related — generalizaticms  about 
them,  even  when  so  classified,  can  be  dangerously  misleading.  Some 
are  young  institutions  struggling  for  survival,  and  others  are  venera- 
ble institutions  with  origins  dating  to  early  colonial  days;  some  <^er 
revolutionary  new  curricula,  while  others  are  omtent  with  traditional 
approaches;  some  are  in  great  demand,  while  others  face  a  threaten- 
ing future. 

llie  ten  percent  of  total  enrollment  now  included  in  nonpublic 
schools  does  not  suggest,  at  first  blush,  any  considerable  figure,  but 
this  percentage  represents  5,282,567  students.  This  number  exceeds 
by  nearly  650,000  pupils  the  total  public  school  enrollment  in  the 
Nation's  largest  State  (California)  and  surpasses  by  1,800,000  pupik 
New  Yorit's  total  public  school  enrollment.  It  is  indeed  a  very  sub- 
stantial enterprise. 

During  the  seventeenth  and  eighteenth  centuries  nonpublic 
schoob  were  chiefly  small  academies,  seminaries,  or  dame  schools. 
Beginniiig  in  the  nineteenth  century  and  continuing  into  the 
twentieth,  increasing  numbers  have  been  church-related.  Some  3,200 
independent  schods  now  range  in  kind  from  kindergartens  to  mili- 
tary schools,  from  boarding  (boys,  girb,  and  coeducational)  to 
country  day  schoob,  from  traditional  and  highly  structured  schoob 
to  freedom  schoob  characterized  by  innovation.  Some  recent  addi- 
tions, like  the  Street  Academies  and  the  Harlem  Preparatory 
School,  have  sprung  up  to  meet  minority  needs  and  aspirations. 
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Far  more  numerous  than  the  independents  are  the  church-related 
institutions,  Catholic,  Protestant,  and  Jewish.  There  are  over  18,600 
such  establishmenU,  the  largest  of  which  is  Roman  Cathdic,  whose ' 
12,000  schools  enroll  4.37  million  pupils,  constituting  eighty-three 
percent  of  the  total  nonpublic  school  membership. 

The  long  history  and  multiple  types  of  nonpublic  schools  make 
several  things  clear:  variety  is  as  stimulating  for  education  as 
for  other  spheres;  freedom  to  form  such  schools  is  highly  esteemed; 
and  alternatives  to  public  education  are  encouraged.  By  and  large, 
the  support  base  do«s  not  re^t  on  people  of  wealth  but  on  working 
families  who  have  paid  taxes  to  sustain  public  schook  and  who  have 
paid  tuitions  to  nonpublic  schools  because  they  have  seen  in  them 
the  k-nd  o^  institutions  best  suited  to  their  children's  needs. 


From  research,  recorded  testimony,  and  distil*ations  of  its  own 
experiences,  the  Panel  defines  the  present  status  of  these  schoob  in 
the  following  temis: 

1.  The  enormous  potential  of  parent  power  is  effectively 
harnessed. 

2.  Their  teachers  and  students  play  a  large  part  in  decision- 
making. 

3.  Many  are  committed  to  experimentation. 

4.  Independent  study  and  individual  attention  to  students  hold 
high  priority. 

5.  Special  opportunities  for  improved  education  of  American 
Indians,  Black  Americans,  Spanish-speaking  Americans,  and 
other  ethnic  groups  are  being  furthered.  They  will  continue 
to  offer  the  children  of  both  new  and  old  Americans  an  oppor- 
tunity to  be  educated  as  patriotic  citizens,  wlule,  at  the  same 
time,  they  maintain  a  link  with  the  rich  heritage  that  is 
uniquely  Uiein. 

6.  Many  free  or  community  schools  are  working  toward  the 
kinds  of  life  style  and  education  that  parenU  and  their  chil- 
dren increasingly  seek.  Respect  for  the  whole  person  and  for 

,  warm  Interpersonal  relationships  is  a  factor  of  increasing 
importance. 

7.  Most  pecplc  no  longer  see  nonpublic  schoob  as  a  divisive 
force  or  as  a  threat  to  the  public  schools,  but  rather  as  an 
int^^  part  of  American  education,  as  partners  with  public 
schools,  and  as  a  necessary  witr^  to  the  values  of  volun- 
tarism, pluralism,  and  diversity  in  American  education.  This 
attitude  becomes  more  evident  in  considering  the  following 
items: 

#  A  Gallup  survey  put  the  following  question  to  a  repre- 
senutive  sample  of  the  American  public:  ''As  you  know, 
there  is  talk  about  taking  open  land  and  building  new 
cities  in  this  country.  New^  cities,  of  coune,  would  include 
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people  of  all  religions  and  races.  If  such  communities  are 
built,  should  there  be  parochial  and  private  schoob  in 
addition  to  public  schools?"  Seventy-two  percent  re-- 
sponded  yes,  twenty*three  percent  no,  and  five  percent  no 
ansu'cr.  Respondents  in  areas  where  there  are  both  public 
and  parochial  schools  answered  eighty-four  percent  yes, 
twelve  percent  no,  and  four  percent  no  answer.^ 

•  Recent  reser.*  ch  has  confirmed  the  Greeley-Rossi '  find- 
ings that  Catholic  schools,  the  largest  segment  of  the 
nonpublic  school  sector,  are  not  a  divisive  force  and 
would  be  so  regarded  only  by  those  few  who  still  dream 
about  a  melting-pot  kind  of  American  society  at  a  time 
when  sociologists  are  saying  that  cultural  pluralism  urges 
the  conscious  encouragement  of  ethnic  and  religious 
diversity.  Moreover,  our  research  indicates  there  is  room 
to  argue  that  the  freedom  to  maintain  the  distinctiveness 
that  major  segments  of  the  population  desire  defuses  dis- 
ruptive impulses. 

•  Research  shows  that  public  and  nonpublic  schools'  coop- 
erative plans  and  programs  have  received  solid  support 
from  parents  of  children  in  both  kinds  <rf  schools. 

8.  Public  policy  generally  favors  continuance  of  nonpublic 
schools.  The  executive,  legislative,  and  judicial  branches  have 
spoken: 

•  The  President  of  the  United  States  has  declared  non- 
public schools  "provide  a  diversity  which  our  educati<mal 
system  would  otherwise  lack."  * 

•  Acknowledging  that  nonpublic  schools  serve  a  public 
purpose,  the  Congress  and  several  Stotes  have  enacted 
laws  for  the  benefit  of  nonpublic  school  pupils. 

•  The  United  States  Supreme  Court,  in  the  AiUn  *  textbook 
decision,  noted  that  legislative  findings  and  court  deci- 
sions have  recognized  that  "private  education  has  played 
and  is  playing  a  significant  and  valuable  role  in  raising 
national  levels  of  knowledge,  competence,  and  experi- 
ence. .  .  .  Considering  this  attitude,  the  continued  will- 
ingness to  rely  on  private  school  systems  strongly  suggests 
that  a  wide  segment  of  informed  opinion,  legislative  and 
otherwise,  has  found  that  these  schools  do  an  accepuble 
job  of  providing  secular  education  to  their  students."  In 
the  Lemon  *'^DiCenso*  decisions,  the  Court  did  not  re- 
verse  its  findings  in  Alien,  but  <Mily  outlawed  the  Penn- 
sylvania and  Rhode  Island  patterns  of  aid  to  church- 
related  schook  (not  necessarily  to  all  nonpublic  schoob) 
because  they  involved  the  Court's  conception  of  illegal 

 ^"entanglement'*  of  Church  and  Sute. 

I  "How  the  Public  Viewt  NonpubUc  Schools,"  1969. 
Andrew  W.  Greeley  and  Peter  F.  Rofd.  Tht  Education  of  Catholic  Ameri 
cans  (Chicago:  Akline  Publishing  Co.,  1966.) 

•Pretident  Richard  M.  Nixon,  '^Memge  on  Education  Refomi."  March, 
1970. 

*  Board  of  Education  v.  Allen,  392  U.S.  236,  243  ( 1968). 
'Lemon  v.  Kurtzman, 398  U.S.  569, 570  (1971 ). 

•  Early  v.  DiCenso,  398  U.S.  89  ( 197 1 ) . 
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9.  Nonpublic  schools  are  rendering  meritorious  service  in 
inner-city  areas  where  their  continuance  is  crucially  needed 
for  the  education  of  economically  disadvantaged  children 
For  this  the  follov  aig  investigations  offer  buttressing  daU : 

•  A  research  study  in  Michigan  has  revealed  that  there  is 

more  evidence  of  equality  of  opportunity  in  the  church- 
reUted  than  in  the  public  schools."  In  teims  <rf  "educa- 
tional advantages,"  a  child  in  a  "low  status"  community 
is  letter  off  in  church-related  schook  than  in  public 
schook."  ^  ^ 

•  A  comparable  study  in  Chicago  produced  evidence  that 
Cathohc  schook  *  Vere  not,  as  had  been  charged,  filtering 
off  the  most  intelligent  students  in  each  area  and  leaving 
the  drtp  in  the  public  schools.  In  fact,  the  Catholic 
school  IQs  fell  farther  behind  the  public  school  IC^  in 
poor  neighborhoods  than  in  wealthy  neighborhoods." 
Cathdic  school  pupik'  achievement  was  equal  or  superior 
to  that  of  comparable  public  school  pupiU  where  "per 
pupil  cost  was  only  59.8  percent  as  high  as  the  public 
school  expenditure  level." 

•  In  Chicago,  "dollar  outlays  for  instruction  by  the  Cath- 
ohc schoob  were  more  evenly  distributed  across  neiriibor- 
hoods  of  varying  wealth  than  was  the  case  with  the  public 
schools."  It  was  abo  reported  that  "public  schook  were 
benefiting  wealthy  and  white  communities  more  than 
poor  and  Black  communities,  while  the  Catholic  schook 
were  benefiting  poor  and  Black  communities  more  than 
wealthy  and  white  communities." 

10.  The  national  mood  favors  voluntarism  in  education.  This 
assertion  is  made  in  light  of  these  considerations : 

•  A  nonpublic  school  is  a  voluntaiy  enterprise.  It  b^ins 
when  a  community  of  people  decides  to  make  a  private 
invatment  in  nonpublic  education.  It  continues  as  l<Mig 
as  the  community  maintains  its  support.  It  goes  out  of 
business  when  its  backers  withdraw  their  support. 

•  The  American  investment  of  private  funds  in  nonpublic 
«hools  IS  unparalleled  in  any  other  nation  of  die  worid. 
For  example,  in  the  Chicago  Archdiocesan  schod  system, 
parents  of  about  20.000  eighth  giaden  enrolled  for  next 
September's  Catholic  high  school  freshman  class  pledged 
to  spend  in  excess  of  |32  million  for  their  chiWr«n*s  sec- 
ondary  education  over  a  four-year  period.  That  kind  of 
invtttment  in  private  education  is  unheard  of  beyond  the 
borders  of  our  Nation. 

•  There  U  a  strong  sentiment  developing  in  favor  of  op- 
tiwis,  for  example,  the  choice  of  one  of  several  pubfic 
Khook  with  n  a  system  or  the  choice  of  a  public  or  nm- 
pubhc  school  by  way  of  a  voucher  plan.  It  would  be 

 ""*^"y  <^n>cal  to  presume  that  all  thU  intei«t  in  options 


All  quoutions  in  item  9  are  taken  from  Donald  A.  Erickion  and  Geone 
F.  Madaia,  Issues  of  Aid  to  NonpuhUc  Schools.  SummMry  Analysis:  Center 

.    ^I"^,^:^^  ^  Ma«..  Sep. 

lemoer  i  /,  1971. 
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is  motivated  only  by  racial  considerations  though,  unfoi'- 
tunately,  racial  prejudice  of  one  kind  or  another  is  effec- 
tively holding  up  general  plans  for  options  based  entirely, 
on  educational  considerations. 


In  addition  to  the  positive  aspects  recorded  above,  there  are  other 
grounds  for  optimism.  Because  1971  brought  Supreme  Court  dcci- 
. lions  that  created  conaderable  disappointment  among  nonpublic 
school  adherents,  there  is  a  tendency  to  view  the  recent  past  as  one 
of  unrelieved  gloom.  A  broader  perspective  leads  to  different  assess- 
ments. In  point  of  fact,  the  year  brought  these  five  quite  remaricable 
developments  which  will  be  discussed  individually: 


The  Serrano  decision  is  of  more  than  casual  interest.  Handed 
down  on  August  30,  1971,  by  the  Supreme  Court  of  California, 
the  ruling  declared  that  the  State's  funding  system,  with  its 
heavy  reliance  on  local  property  taxes,  generated  excessive 
variations  of  expenditures  per  pupil  among  districts.  Califomi- 
ans  were  being  classified  according  to  wealth;  and  classification 
by  wealth,  said  the  Court,  is  intolerable  when  it  interferes  with 
the  "fundamenUl"  interests  of  individuals.  Education  is  a 
fundamental  interest. 

The  Panel,  impressed  by  the  Court's  high  scnntivity  to  the 
concept  of  equity,  asserts  iu  dedication  to  the  same  high  ideal 
and  feels  that  Serrano  (plus  subsequent  decisions  in  Minnesota, 
Texas,  Arizona,  and  New  Jersey)  signals  important  advances  in 
asserting  the  rights  of  all  children  to  a  fair  share  of  tax  resources. 

Related  to  Serrano  is  a  Texas  ruling  by  a  panel  of  three  Fed- 
eral judges.  The  Edgewood  Texas  School  District  (with  a  poor 
and  predominantly  Mexican-American  population)  had  a  per 
pupil  expenditure  of  less  than  $300,  as  contrasted  with  $5,334 
for  the  richest  Texas  district.  As  the  New  York  Times  editorial- 
izcd  on  December  25,  1971,  "When  the  difference  in  financial 
support  is  almost  2,000  percent,  the  result  is  a  Tale  of  Two 
Schools  that  makes  a  mockery  of  equal  protection."  The  Panel's 


•  Serrano  v.  Priest,  (Cal.  App.)  89  Cal.  Rptr.-  345  (I97I). 
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concern  with  the  right  of  every  child  to  equal  opportunity  and 
equal  protection  of  the  laws  under  the  Fourteenth  Amendment 
explains  ito  interest  in— and  approval  of— the  equity  principle 
expounded  m  these  decisions.  i    /  r  k 


Another  positive  note  was  the  immediate  and  affinnative  re- 
sponse to  a  recommendation  made  by  the  Panel,  in  its  fim 
intenm  report  (February  12,  1971 ) ,  that  there  be  held  a  high, 
level  meeting  m  Washington  to  review  the  nonpublic  school 
cm^  in  all  its  dimensions.  As  a  result,  forty-four  leaders,  repre. 
senting  fiy-e  million  youngsters  enrolled  in  nonpublic  schools, 
gathered  m  Washington  on  May  19-20,  1971. 

The  Panel  shared  in  these  historic  discussions  out  of  which 
emerged  a  decision  to  form  a  new  origanization  called  the  Coun- 
cil for  Amencan  Private  Education,  CAPE,  as  it  is  familiariy 
known  IS  a  fledgling  organization  whose  potential  is  yet  to  be 
realized.  To  its  credit,  it  has  already  undertaken  serious  efforts 
to  eliminate  the  insulation  which  has  existed  heretofore  among 
components  of  nonpublic  school  systems;  and  its  charter  incor- 
porates  a  philosophy  of  cooperative  relationships  with  major 
public  school  origanizations,  such  as  the  National  Education 
Associauon,  Its  determination  to  tell  the  story  of  nonpublic 
education  is  commendable. 

The  Panel  judges  these  to  be  important  steps.  Tt  rendere  this 
judgment  because  any  review  of  school  history  demonstrates 
that  mternecme  rivalries— often  petty  and  paitKhial  in  nature- 
have  worked  to  the  detriment  of  children.  The  widely  held  and 
misguided  philosophy  that  what  was  done  for  one  system  must 
invariably  hurt  the  other  will  crumble  only  as  common  efforts 
are  made  to  enlist  the  support  of  all  people  at  this  critical  time 
in  Amencan  education,  CAPE's  founding  requires  CAPE's 
lunding,  and  the  Panel  ui^es  its  financial  support  to  major 
foundations  and  sponsors  of  nonpublic  schoob. 


One  of  the  Panel's  first  recommendations  called  for  creation 
of  a  new  structure  within  the  U.S,  Office  of  Education  »»to  deal 
directly  with  nonpublic  schools  and  to  make  effective  recom- 
mendations  to  top  officials  in  the  Department  of  Health,  Edu- 
cation, and  Welfare,"  The  Panel  was  led  to  this  view  b;  testi. 
mony  that  the  nonpublic  sector  was  virtually  ignored  by  public 
offiaals:  data  were  inadequate,  liaison  almost  nonexistent,  dis- 
trust  evident.  It  was  the  view  of  Commissioner  Sidney  Marland 
that  the  proposed  reoiiganization  might  prove  dysfunctional  and 
that  the  proper  response  was  rather  a  broadening  of  the  Depart- 
ment  s  vision  to  embrace  the  entire  educational  system,  includ. 
mg  the  previously  neglected  nonpublic  sector.  To  that  end  a 
coordinator  for  nonpublic  educational  services  has  been  named 
to  provide  a  direct  link  between  the  Office  of  Education  and 
nonpublic  schools. 

This  response  is  reasonable,  and  time  must  be  allowed  to 
demonstrate  its  value.  Appraisal  should  be  undertaken  and 
publicly  reported  no  later  than  December,  1974. 
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The  U.S.  Office  of  Education  sponsored  a  historic  meeting  at 
Airlie  House  in  Vij-ginia  on  November  15-17,  1971,  which 
brought  together  approximately  seventy  educational  leaders: 
over  thirty  superintendents  from  large  urban  pui5lic  school 
systems  and  their  nonpublic  school  counterparts.  No  such 
meeting  had  been  undertaken  previously.  It  was  encouraging  to 
note  that  common  concerns  for  quality  education  permeate  the 
leadership  of  both  the  public  and  nonpublic  schools.  Even 
in  a  group  discussion  on  financing  public  and  nonpublic  edu- 
cation which  produced  the  most  spirited  and  most  divei^gent 
views,  the  conference  summary  recorded  these  telling  points:  • 

a.  Plural  school  systems  are  generally  favored  by 
everyone. 

b.  The  problems  of  public  and  nonpublic  city  schools 
are  much  the  same,  that  is,  eroding  tax  base  and  flight 
to  the  suburbs. 

c.  There  is  some  evidence  that  funding  and  providing 
services  to  nonpublic  schools  help  support  public  edu- 
cation. The  more  people  involved,  the  broader  will  be 
the  support  of  all  education. 

d.  Nonpublic  schools  would  be  willing  to  submit  to  rea- 
sonable regulations  if  they  use  public  funds. 

c.  To  help  solve  urban  problems,  a  new  coalition  of 
superintendents,  mayors,  and  union  leaders  needs  to 
be  formed. 

The  U.S.  Office  of  Education  is  to  be  commended  for  this 
effort,  ana  the  Panel  recommends  the  sponsoring  of  similar  con- 
ferences. Initially,  meetings  of  this  sort  cannot  be  expected  to 
produce  blueprints  for  action,  but  they  can  go  a  long  way  toward 
providing  an  atmosphere  for  constructive  cooperation. 


In  its  final  report  the  President's  Commission  on  School 
Finance  adopted  the  following  positions : 

a.  The  Commission  recommends  that  local,  State,  and 
Federal  funds  be  used  to  provide,  where  constitution- 
ally permissible,  public  benefits  for  nonpublic  school 
children,  e.g.,  nutritional  services  such  as  breakfast 
and  lunch,  health  services  and  examinations,  transpor- 
tation to  and  from  schools,  loans  of  publicly  owned 
textbooks  and  library  resources,  psychological  testing, 
therapeutic  and  remedial  services,  and  other  allowable 
"child  benefit"  services. 

b.  Aware  that  the  provision  of  child  benefit  services  alone 
will  not  make  a  substantial  contribution  toward  the 
solutbn  of  the  nonpublic  schools'  financial  crisis,  the 
Commission  further  recommends  that  governmental 
agencies  promptly  and  seriously  consider  additional 
and  more  substantive  forms  of  assistance,  e.g.,  (/)  tax 
credits,  (2)  tax  deductions  for  tuition,  {3)  tuition 
reimbursement,  (4)  scholarship  aid  based  on  need. 


•USOE:.  Conference  Summary,  1971. 
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and  (5)  equitable  sharing  in  any  new  federally  sup- 
ported assistance  programs, 
c.  Evidence  is  inconclusive  in  regard  to  the  amount  of 
program  participation  that  nonpublic  school  children 
are  receiving  under  Federal  education  prx>gnuns  for 
which  they  are  legally  entided.  The  Commission' uigcs 
that  the  Federal  Government  take  acuon  to  guarantee 
to  nonpublic  school  children  equitable  participation  in 
all  Federal  programs  for  which  they  are  eligible. 
Though  these  programs  would  continue  to  be  admin- 
istered through  public  school  systems,  such  action 
would  insure  that  all  eligible  childrei  attending  n<m- 
public  schoob  participate  in  federally  aided  programs. 
Neither  rhetorical  flourish  nor  desire  for  self-fululling  proph- 
ecy prompts  the  Panel  to  welcome  the  Commission  rec<Hr*.Tien- 
dauons  as  histonc  ones.  The  fact  ^>eaks  for  itself.  When  the 
Com-nission  began  its  deliberations,  it  was  difficult  for  the  Panel 
to  antiapate  that  such  suj^rt  would  have  been  achieved  on 
these  delicate  points.  The  action  has  been  taken.  The  recom- 
mendaUOTis  are  going  forward  to  the  President  and  to  the  Con- 
gress, The  points  for  well- tempered  optimism  are  solid.  The 
possibility  of  imaginative  and  constructive  action  now  lies  before 
us. 
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CHAPTER  III 


Like  other  significant  voluntary  enterprises 

in  America,  nonpublic  schools  came  into  being  to  fill  an  important 
need  not  met  by  a  public  agency..  They  operate  under  the  constant 
and  pervasive  challenge  of  the  market:  if  they  fail  to  measure  up  to 
client  expectations  or  if  a  public  agency  better  serves  the  purpose, 
they  cease  to  exist. 

But  education  is  not  a  genuinely  free  market  because  the  public 
sector  holds  a  preponderant  position  which  is  buttressed  by  over 
$45  billion  of  tax  money.  If  a  diflference  in  the  resource  base  makes 
the  exbtence  of  nonpublic  schools  precailous,  the  situation  is  ren- 
dered more  vulnerable  because  winds  of  change  are  sweeping  every 
major  contemporary  institution.  Nonpublic  schools  feel  the  full  con- 
straint of,  but  do  not  enjoy  the  full  benefit  of,  the  market  system. 

A  Rand  Corporation  report  to  the  Commission  noted  that  the 
public  school  establishments  of  large  cities  exhibit  an  incapacity  to 
adjust  and  that  outside  pressures  are  required  for  innovation.  Despite 
this  alleged  inability  to  respond  effectively,  public  school  enrollments 
have  increased  twelve  percent  since  lLo5,  while  nonpublic  enroll- 
ments have  decreased  by  twenty-three  percent.  Possibly  a  paradox 
is  in  the  making.  It  is  clear,  however,  that  the  public  interest  is 
related  to  the  all-important  qucsticn:  if  nonpubHc  schools  do  not 
survive,  what  consequence  follow  for  public  schools  and  for  Ameri- 
can society?  Three  major  conclusions  must  be  considered  in  ren- 
dering a  proper  answer. 
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1.  Housing  patterns  arc  altered  because  people  with 
sufficient  money  flee  from  overcrowded  schools  and  leave 
the  poor  to  endure  deteriorating  neighborhoods  and 
schoc 

2.  L,.  aployment  ratios  between  rich  and  poor,  black 
and  white  become  further  distorted  because  overcrowded 
schools  have  a  higher  proportion  of  dropouts. 

3.  Racial  stability  is  most  threatened  where  most 
needed  because  neighborhood  nonpublic  schools  are 
frequently  the  major  reason  for  holding  whites  in  the 
area. 

Prudent  policy-making  requires  analyses  of  major  possible  alter- 
natives. If  the  accepted  hypothesis  b  wholesale  closing  of  nonpublic 
schools,  analysis  of  State  and  urban  enrollment  patterns,  respectively, 
reveals  important  conclusions.  Modifications  of  estimates  obviously 
qualify  the  conclusion,  and  the  following  analysb  draws  heavily  on 
research  authorized  by  the  President's  Commission  on  School  Finance. 


Nonpublic  enrollments  are  concentrated  in  New  York  (789,110), 
Pennsylvania  (518,435),  Illinois  (451,724),  California  (398,981), 
Ohio  (339,435),  New  Jersey  (298,548),  Michigan  (264,089),  and 
Massachusetts  (205,011).  These  eight  industrialized  and  urbanized 
States  are  heavily  encumbered  by  costly  public  services,  with  serious 
financial  crises  a  distinct  possibility.  Disquieting  signs  are  already 
appearing,  such  as  extended  public  school  holidays  in  Ohio  because 
of  negative  school  levy  votes,  Pennsylvania's  fiscal  brinkmanship 
prior  to  recent  tax  legislation,  and  staggering  budget  demands  on 
California  and  New  York. 

Michigan  is  a  dramatic  case  in  point.  Aware  that  its  nonpublic 
schools  (which  in  1970  enrolled  287^000  pupils,  or  some  fourteen  per- 
cent of  the  State's  school-age  children)  were  in  financial  trouble,  the 
legislature  passed  a  bill  authorizing  use  of  tax  funds  for  partial  pay- 
ment of  the  salaries  of  lay  teachers  in  Michigan's  nonpublic  schools. 
The  amount  authorized  for  this  purpose  was  limited  to  two  percent 
of  the  total  State  outlay  for  education.  In  effect,  the  law  brought  aid 
to  nonpublic  school  pupils  at  an  annual  rate  of  about  $130  per  pupil, 
much  less  than  the  annual  rate  of  $843  per  public  school  pupil. 

In  November,  1970,  the  Michigan  pla  n  was  overturned  by  voter 
approval  of  a  constitutional  amendment.  Subsequent  court  action 
sustained  the  voters'  veto.  Repercussions  from  Michigan  were  felt 
across  the  Nation.  Word  reached  the  Panel  that  some  nonpublic 
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school  leaders  in  Michigan  were  considering  a  total  shutdown  of  their 
systems  and  that  public  school  authorities  were  bracing  for  an  ava- 
lanche of  transfer  students  from  closed  nonpublic  schools.  Further 
reports  indicated  that  parents  of  nonpublic  school  children  were  o^ga- 
nizing  a  "vote  no"  crusade  to  defeat  proposals  for  millage  tax  increase 
to  pay  public  school  bilb  and  that  some  parishioners  were  strongly 
objecting  to  announcements  of  tentative  plans  to  shut  down  parish 
schools. 

Because  of  the  nature  of  this  crisis  and  its  possible  meaning  to  other 
States,  the  Panel  met  in  Lansing  on  May  24,  1971,  with  a  number  of 
business,  education,  and  government  leaders.  After  its  investigation, 
the  Panel  concluded :  that  the  school  controversy  had  left  a  large  seg- 
ment of  Michigan  citizenry  frustrated  and,  indeed,  bitter;  that  Mich- 
igan's leadership  in  quality  nonpublic  education  had  been  seriously 
impaired;  that  the  large  and  financially  hobbled  urban  centers,  nota- 
bly  Detroit,  would  have  to  provide  facilities  for  a  substantial  number 
of  transfer  students;  that  the  white  ethnics  and  Blacks  in  Detrtwt  who 
prized  their  nonpublic  neighborhood  schools  faced  the  dismal 
prospect  of  losing  such  facilities  in  the  near  future;  and  that  projec- 
tions  for  the  State's  educational  budget  suggested  an  increase  from 
$1.9  billion  in  1970  to  $3.7  billion  by  1975— an  increase  that  could 
outstrip  revenue  by  seme  ninety  percent. 

The  inescapable  conclusion  is  this:  the  prospect  of  massive  dis- 
locations exists  in  eight  of  the  Nation's  most  populous  States.^ 


The  sigr.ificance  of  nonpublic  school  enrollment  for  metropolitan 
areas  is  suggested  by  a  simple  statistic:  eighty-three  percent  of  such 
enrollment  is  lound  in  these  regions.  In  the  twenty  largest  cities, 
nearly  two  out  of  five  school  children  are  enrolled  in  nonpublic 
schools.  The  top  fifteen  cities  have  the  following  enrollment  figures, 
which  reveal,  uUerestingly  enough,  that  ninth-ranked  Buflfalo  and 
last-ranked  St.  Paul  have  percentages  approximating  that  of  Phil- 
adelphia, where  nonpublic  schools  enroll  one  of  every  three  students. 

*  Economic  Problems  in  Nonpublic  Schools,  p.  326. 
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In  changing  neighborhoods  of  such  cities  exist  balances  so  delicate 
that  access  to  a  school  of  choice  affects  a  decision  to  move  or  to  stay; 
in  the  cities,  too,  are  found  other  changing  balances  because  unem- 
ployment, poor  housing,  infant  mortality,  and  crime  hit  the  poor 
with  vengeance.  For  example,  a  statistical  sampling  of  county  unem- 
ployment rates,  welfare  case  loads,  and  housing  vacancies  as  these 
affect  Chicago,  Detrdt,  and  Milwaukee  reveals  a  consistendy  higher 
city  rate  than  found  in  adjoining  conununities.  The  obvious  con- 
clusion is  that  if  the  Nation  needs  vigorous  cities,  vigorous  cities 
need  their  nonpublic  schools. 

It  is  from  these  perspectives  that  a  realistic  assessment  of  the  non- 
public school  condition  must  be  undertaken.  The  strength  of  the 
social  fabric  is  at  stake,  and  schools — all  schools — are  an  essential 
strand  in  that  fabric.  If  the  strand  is  weakened  or  severed,  the  un- 
ravelling process  will  accelerate  with  potentially  disastrous  conse- 
quences for  the  Nation.  A  weakening  is  at  hand. 

For  the  past  five  years,  nonpublic  school  enrollment  has  been  mov- 
ing downward  at  an  alarming  six  percent  annual  rate.  If  this  trend 
continues,  enrollment  will  be  about  twenty-five  percent  less  in  1975 
than  in  1970.  The  presently  distressed  area  is  Roman  Catholic,  where 
exists  a  distinct  possibility  that  within  a  fifteen-year  period,  1965- 
1980,  <inrollment  may  drop  by  almost  sixty-five  percent.  Multifrfe 
factors  are  at  work,  among  which  are : 

1.  Movement  of  children  from  neighborhoods  where  thea-  are 
nonpublic  schoob  to  neighborhoods  where  there  are  none ; 
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2.  Closing  of  nonpublic  schools  with  resultant  transfers  to  pub- 
he  schools; 

3.  Parents'  reluctance  to  send  children  to  financially  troubled 
schoob;  ' 

4.  Parental  decisions  to  avoid  high  tuition  rates; 

5.  Parents'  failure  or  inability  to  perceive  any' special  educa- 
tional and/or  religious  values  in  a  particular  school; 

6.  Lack  of  uniqueness; 

7.  Changing  religious  and  cultural  mores  among  parents  in 
suburban  areas; 

8.  A  lower  birth  rate  in  a  particular  locality. 

It  is  simplbtic  to  conclude  from  research  on  enroUment  trends 
that  any  single  factor  is  so  overriding  that  othera  can  be  discounted, 
indeed,  for  city  families  with  marginal  disposable  incomes,  the  cost 
may  loom  largest;  whereas  for  suburban  parents  it  may  be  distance 
to  the  nearest  nonpublic  school,  new  mortage  responsibilities,  or 
secular  attitudes. 

While  attention  has  been  focused  on  Roman  CathoKc  schools  be- 
cause they  represent  the  largest  and  hardest-hit  nonpubKc  segment, 
the  problem  is  not  exclusively  theirs.  During  the  past  two  years,  en- 
rollments in  independent  schoob  have  declined  about  eleven  percent ; 
at  military  schools,  ten  percent;  at  boarding  schools,  four  percent. 
Despite  present  rates  for  boarding  students  in  excess  of  $4,000  a 
year,  costs  ccmtinue  to  outrun  income.  Ten  years  ago^  only  a  quarter 
of  the  Nation's  independent  schools  were  operating  v/ith  deficits;  by 
1971  the  figure  had  doubled,  and  about  twenty-five  private  schoob 
have  closed  doors  since  1968.  As  Newsweek  (January  31,  1972) 
noted,  "Most  have  been  caught  in  a  vicious  circle:  rising  costs  dic- 
tate increased  tuition  which,  in  turn,  serves  to  deflate  enrollments."  ^ 


Estimating  cost  of  transferring  all  nonpublic  school  pupib  to  public 
schoob  is  exceedingly  difficult.  A  research  team  from  the  University 
of  Notre  Dame  developed  three  categories,  described  as:  (1)  low 
excess  capacity  formula,  which  assumes  a  decrease  in  pubUc  schools' 
pupil/teacher  ratios;  (2)  crude  excess  capacity  formula,  which  as- 
sumes  no  change  in  pupil/teacher  ratios;  and  (3)  high  excess  capacity 
foiTOula  which  assumes  that  the  pupil/teacher  ratios  will  rise  to  the 
highest  level  experienced  during  the  past  six  yeare.  Using  these 
formulas,  the  researchers  estimated  the  total  cost  in  a  range  from 
approximately  $7.7  biliion  (low  excess  capacity  fomula)  to  approxi- 
mately $4  billion  (hi^  excess  capacity  formula).  The  Panel  believes 

'More  complete  daU  may  be  available  in  a  report  prepared  by  USOE, 
Stalf  eflbru  to  secure  this  so-called  Kowoy  Study  were  unsuccestful. 
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the  higher  estimate  b  more  realistic  in  view  of  the  trend  to  reduce 
rather  than  to  increase  pupil/teacher  ratios  in  public  schools. 

The  problem  would  vary  from  State  to  Sutc.  In  the  ruial  and  less  ' 
densely  populated  States  of  the  South  and  West,  nonpuWic  school 
closings  would  have  little  effect.  On  the  other  hand,  seven  pq>ulous 
industrial  States  (New  York,  Pennsylvania,  Illinois,  New  Jcrecy,  Cali- 
fomia,  Ohio,  and  Michigan)  would  be  called  upon  to  absorb  seventy 
percent  o(  the  costs  associated  with  the  transfer  of  nonpublic  school 
pupib  to  public  schoc^ 

These  seven  States  would  face  a  severe  economic  impact  because : 
(1)  public  school  coste  are  already  high  in  these  areas;  (2)  public 
schod  enrolhnents  have  not  fallen  as  much  as  in  other  parts  of  the 
Nation  so  that  the  capacity  to  absorb  more  studenU  is  restricted. 

Even  more  than  the  State  biuden  would  be  the  city  crins.  To 
give  this  greater  specificity  the  Panel  considered  results  fixmi  research 
by  the  Schod  of  Education  of  the  University  of  Michigan.  These 
researchers  sought  to  draw  an  "urban  financial  profile"  and  used 
Chicago,  Detroit,  Milwaukee,  and  Philadelphia  for  their  laboratories. 

The  question  was  this:  Can  the  public  school  systems  of  these 
cities,  without  securing  additional  facilities,  absorb  the  pupils  now 
attending  nonpublic  schods  if  all  the  nonpublic  schoob  were  closed? 
The  researchers  took  into  special  account  the  Catholic  schools,  which 
eiuoll  the  largest  number  in  each  of  these  cities.  Important  variations 
exist. 

In  Chicago,  A.  Epstein  and  Sons,  Inc.,  estimated  rehabilitation 
and  replacement  costs  for  tlie  public  schoob  and  concluded  that 
$1,103,1 13,846  would  be  required,  at  current  prices,  to  bring  Chicago 
school  facilities  into  good  condition.  But  the  University  of  Michigan 
researchers  added: 

If,  in  addition,  it  were  necessary  to  provide  fadl*ties  for 
approximately  85,000  elementary  pujrib  from  the  partxhial 
schoob  and  45,000  secondary  pupib,  it  would  be  necessary  to 
irKrease  thb  budget  by  at  least  $464,000,000.  Thu  would  in- 
crease the  total  to  approximately  1.6  billion  dollars* 

For  Detroit,  a  building  program  to  house  adequately  all  public 
school  pupib  would  require  a  minimum  expenditure  of  $234,000,000. 
If  all  the  Roman  Catholic  schoob  of  Detroit  were  closed  at  (Mice 
and  their  students  were  to  be  housed  by  the  Detroit  schoob,  an 
additional  $174,500,000  would  be  required.  The  research  report  also 
noted  that  if  a  massive  shutdown  of  Detroit's  nonpublic  schools  were 
to  predpitate  a  large  exodus  of  families  from  the  city,  '"Closing  non- 

*Tht  Financial  Imptieations  of  Changing  Patterns  of  Nonpublic  School 
Operations  in  Chicago,  Detroit,  Milwaukee,  and  Philadelphia,  p.  97. 
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public  schoob  might  have  greater  financial  implications  for  fringe 
suburban  areas  than  for  the  D'  tioit  public  school  system."  * 

Closing  of  Roman  Catholic  schools  in  Milwaukee  would  add 
$47,800,800  in  construction  costs  to  the  $76,000,000  program  which 
has  been  authorized.' 

The  summary  of  the  University  of  Michigan  for  the  three  cities 
wassUted  this  way: 

It  has  been  projected  that  if  all  the  nonpublic  schools  which 
are  experiencing  financial  difficulties,  including  many  Roman 
Catholic  schools,  were  to  be  closed  inmicdiately,  the  additional 
cost  of  housing  pupils  now  in  attendance  would  be  as  follows' 
Chicago,  $464,000,000;  Detroit,  $174,500,000;  and  Milwaukee 
$47,800,000,  These  funds  ($686,300,000)  would  be  in  addition 
to  resources  required  to  fund  the  long-range  construction  pro- 
grams for  each  of  these  cities- 

If  nonpublic  schools  in  these  three  cities  closed  over  a  longer 
period  of  time,  the  result  would  be  that  projected  decreasing  public 
school  enrollment  might  be  correspondingly  replaced  by  transfer 
students  from  nonpublic  schools.  Slowly  declining  nonpublic  school 
enrollments  might  make  it  possible  for  the  central  city  public  school 
systems,  together  with  the  public  school  systems  of  the  surrounding 
suburbs,  to  absorb  substantial  numbers  of  the  nonpublic  school  pupils. 
While  the  additional  cost  for  capiul  outlay  and  operation  would  be 
much  the  same  whether  students  transfen^  to  the  city  schoob  or 
to  their  subuil>an  counterparts,  the  financial  impact  would  be  dis- 
tributed over  a  much  greater  area  and  a  larger  number  of  tax- 
payers. But  the  eventual  impact  is  real  and  very  substantial. 

Philadelphia  would  be  in  more  serious  straits.  The  University  of 
Michigan  report  indicated  that  between  1965  and  1971  the  Phila- 
delphia school  district  spent  $381,163,000  for  capital  improve- 
ments, but  despite  these  herculean  efforts  the  remaining  capiul 
program  proposed  for  1972-77  still  carried  an  estimated  price  tag 
of  $339,244,000.  An  additional  $60,000,000  would  be  required  in 
1978,  and  annual  expenditures  of  $40,000,000  for  1979-80  would  be 
needed  to  complete  the  currently  envisioned  capital  program.  ToUl 
cost  of  all  phases  of  the  school  building  effort  would  reach  $880,- 
400,000.  With  inflationary  pressures,  the  toul  cost  could  be  over 
$1,000,000,000. 

The  University  of  Michigan  researchers  further  reported  that: 

Accommodating  the  136,500  pupik  now  in  the  Roman  Cath- 
olic schools  of  Philadelphia  in  accordance  with  the  goals  and 
priorities  set  forth  would  require  a  necessary  additional  expend- 
iture of  almost  $600,000,000.  Housing  the  58,900  secondary 
pupils  will  require  about  $290,000,000  and  the  77,300  elemen- 

•/6iV/. 
•Ibid. 
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tary  pupib  approxmu.tdy  $310,000,000  with  no  allowances  for 
inflation. 

To  consider  adding  a  capital  program  of  |600,000,000,  even  ' 
if  spread  over  the  next  decade,  in  the  existing  long-range  capi- 
tal program  for  the  Philadelphia  area  seems  outside  the  range 
of  credibility,  because  1971  has  been  a  year  oi  crisis  for  the 
capiul  program  of  Philadelphia  public  schook.  In  July  1971, 
the  capiul  program  was  halted  with  the  Board  Education 
announcement  of  the  suspension  of  28  projects  which  were  to 
have  been  comj^ted  during  the  next  five  years. 

Even  with  the  gradual  phasing  out  to  permit  incremental  absorp- 
tion of  nonpublic  school  pupik  into  the  Philadelphia  public  schools, 
"it  would  still  be  impossible  for  the  public  schoob  to  prxndde  for 
them  adequately  in  the  existit^  facilities  or  with  facilities  now 
projected.  Even  though  fifty  percent  of  the  nonpublic  school  pupils 
were  lo  transfer  to  suburban  schools  outside  Philadelf^ia,  it  would 
be  impossible  for  the  public  schook  Philadelphia  to  absorb  the 
remainder  without  incurring  a  crushing  financial  burden.  7*he  pres- 
ent financial  crisis  has  been  brought  on  in  part  by  the  necessity  of 
the  public  school  systems  to  rebuild  the  entire  school  plant,  after 
years  and  years  of  neglect" 

A  blue  ribbon  task  force,  consisting  thirty-one  prominent  Phil- 
adelphia bunnessmen  (Jews,  Protestants,  and  Catholics),  has  just 
completed  its  analysis  of  the  Archdiocesan  schook  and  declared  that 
by  1975  the  cumulative  deficit  will  reach  $55.4  million— even  though 
projected  per  student  cost  for  1975  is  $478,  as  contrasted  with 
1971-72  per  student  costs  in  Philadelphia  public  schook  of  $1,027. 
Transfers  may  help  the  financia'  status  of  public  schools  if  State 
aid  increases,  but  even  this  prospect  is  inadequate.  Commentii^  on 
the  task  force  report,  School  Superintendent  Matthew  Costanzo  ob- 
served that  "if  we  had  to  take  on  the  number  of  youngsters  they 
say  they  will  drop,  v/e'll  be  in  dire  straits.*' 

The  overall  dimensions  of  construction  costs  are  summarized  in  a 
report  by  the  National  Educational  Finance  Project,  which  declared: 

The  school  building  shortage  is  a  reality  which  cannot  be 
overlooked  in  school  finance  programs.  Even  with  the  unprece- 
dented increase  in  school  '•'^mtruction  since  World  War  II,  a 
deficit  of  500,000  classrooms  remained  in  1968.  This  backlog 
of  needed  construction  accumulated  during  the  Depression  years 
and  World  War  II.  Especially  in  urban  dbtricts  antiquated  and 
educationally  obsolete  classrooms  which  normally  would  have 
been  replaced  have  remained  in  use. 

Between  1948  and  1968  the  number  of  classrooms  constructed 
each  year  increased  from  30,900  to  75,400  and  the  average 
expenditure  per  classroom  increased  from  $32,815  to  an  esti- 
mated $67,432.  ...  In  the  decade  of  the  1970's  the  Nation 
will  need  approximately  120,000  classrooms  per  year  at  an 
estimated  annual  aggregate  cost  of  $7.8  billion  in  1968-^9 
dollars.  .  . 
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If  thrse  new  construction  needs  are  accurate,  positive  action 
must  be  taken  to  provide  the  needed  funds  or  a  moratorium  on 
construction  will  result  with  millions  of  school  children  being  ill- 
housed  and  ill-educated.* 

The  Panel  is  persuaded  that  just  to  meet  normal  projections  of 
public  school  enrollment,  the  public  burden  will  become  heavy  and 
can  become  crushing  if  large  numbers  of  nonpublic  school  pupib  are 
transferred  into  public  schoc^.  Apropos  is  the  following  statement  of 
the  Commission  on  School  Finance: 

Cost  projections  are  startling.  Outlays  for  education  will  rise 
substantially  during  the  next  decade  if  preseit  trends  continue. 

Total  expenditures  of  public  school  systems  during  the  1970-7 1 
school  year  came  to  approximately  $45  billion.  During  1975-76, 
according  to  projections  provided  to  the  Commission,  exptndu 
tures  are  estimated  to  reach  $60  billion,  and  will  continue  climb- 
ing to  the  end  of  the  decade,  so  that  in  1980-81 ,  they  will  come  to 
some  $64  billion.  This  is  in  1970  dollars.  If  we  assume  that  price 
incieases  at  an  annual  rate  of  three  percent,  these  figures  will  be 
approximately  $69  billion  for  1975-76  and  $86  billion  for  1980- 
8 1 .  Paying  for  education  is  going  to  place  enormous  strains  on  the 
Nation's  taxpayers.  What  is  more,  the  cost  of  other  public  services 
are  going  to  climb  at  least  as  much  if  not  more.* 

In  the  Nation  there  are  now  17,498  school  districts,  which  vary 
enormously  in  size  and  in  resources;  there  arc  over  46,000,000  chil- 
dren in  the  public  schoob  alone,  and  the  cost  of  education  in  these 
schools  wll  be  slightly  over  $1,000  per  child  this  year,  compared  with 
halt  that  sum  just  ten  years  ago.  The  Panel  concurs  with  a  Washing- 
ton Post  editorial  of  January  23,  1972:  "Any  new  Federal  fundings 
sufficient  to  make  any  real  differences  to  the  local  school  districts  will 
have  to  run^  in  national  total,  to  many  billions  of  dollars.  It  is  hard 
to  think  of  any  other  public  responsibility  that  is  simultaneously  so 
massive  and  so  intricate/*  Any  serious  thought  about  this  massive 
and  intricate  responsibihty  must  include  attention  to  the  fiscal  con- 
sequences of  widespread  closing  of  nonpublic  schools. 

It  is  clear  to  the  Panel  that  most  public  school  budgets,  already 
heavily  burdened  by  soaring  costs  for  present  and  projected  programs, 
would  have  to  be  drastically  revised  if  thousands  of  nonpublic  school 
pupils  were  added  to  public  school  rosters.  Budget  adjustmenU  might 
require  double-shift  classes,  shortened  calendars,  cuts  in  enrichment 
programs,  and  other  reductions  in  quality.  Yet,  some  public  school 
systems  already  are  confronted  with  the  prospect  of  having  to  re- 
trench on  important  programs  for  their  present  student  body*  Addi- 
tional  studenu  at  this  tiMe  would  not  lessen  the  difficulty  of  giving 
adequate  education  to  presently  enrolled  pupils. 

*  Future  Directions  for  School  Financing,  National  Education  Finance 
Project,  pp.  29-30. 
^The  President's  Commission  on  School  Finance f  pp.  11-12. 
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With  recommendations  from  various  groups  for  early  childhood 
education,  programs  for  exceptional  children,  vocational  and  adult 
education  at  all  kvels,  and  for  the  special  needs  of  the  inner-city 
schoob,  it  is  apparent  that  the  magnitude  of  the  challenge— when 
put  in  the  context  of  the  rising  cost  of  other  social  services — is 
tremendous. 

Not  unrelated  to  the  total  problem  is  a  disinclination  of  the  Ameri* 
can  people  to  ratify  and  support  additional  revenues  for  the  schools. 
In  1965  2q)proximately  three  of  every  four  bond  bsues  received 
public  support;  in  1971  less  than  half  were  ratified. 

The  following  table  reveak  a  melancholy  story: 


In  summary  the  Panel  concludes: 

1.  Projected  costs  to  maintain  the  present  level  of  public  educa- 
tion and  to  meet  urban  school  construction  needs  are 
prohibitive. 

2.  The  hbtory  of  rejected  school  bond  issues  is  not  encouraging. 

3.  The  burden  for  transferring  nonpublic  school  students  to  the 
public  sector  will  fall  most  heavily  on  Sutes  and  center  cities 
which  already  carry  heavy  financial  loads. 

4.  Collapse  of  the  nonpublic,  schools  in  these  areas  may  well 
prove  disastrous. 

5.  The  social  costs  could  prove  more  onerous  and  dangerous 
than  the  economic  burden. 

The  American  people  thus  face  two  basic  choices: 

1 .  Starid  by  passively  while  nonpublic  schoob  decline  and  accept 
the  inevitable  consequences  of  further  increased  taxes  occa- 
sioned by  the  transfer  problem,  or 

2.  Act  on  the  premise  that  wise  public  policy  requires  interven- 
tion at  critical  points  to  sustain  a  system  which  educates  over 
five  million  youngsters,  evokes  a  multt-billion  dollar  private 
investment  effort,  and  provides  for  parental  choices. 

The  Panel  concludes  that  public  action  is  required,  but  this  raises 
very  complex  legal  issues. 
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Because  nonpublic  SCHCX)LS  must  meet  both  Federal 
and  State  legal  requirements  and  because  at  times  sharply  different 
emphases  separate  the  two,  the  question  of  aid  to  pupils  enrolled  in 
these  institutions  involves  complex  issues  of  constitutional  law. 


Although  the  American  Constitution  is  silent  regarding  educa- 
tion, court  interpretations  of  the  First  and  Fourteenth  Amend- 
ments  have  developed  a  legal  matrix  wherein  certain  rights  and 
limitations  are  reasonably  defined.  Most  basic  is  the  pai«ntal  right 
of  choice  of  a  school  for  their  children — a  right  safeguarded  by 
the  Supreme  Court's  Pierce  *  decision,  handed  down  forty-seven  years 
ago  in  the  Oregon  school  controversy  occasioned  by  that  State's 
effort  to  compel  parents  to  send  their  children  to  public  schools. 
Although  the  decision  in  the  1925  Pierce  case  was  keyed  mainly  to  the 
confiscation  of  private  property  without  due  process  (the  Oregon 
statutes  would  have  put  all  nonpublic  schools  out  of  business),  the 
Pierce  decision  did  give  legal  sanction  to  a  parent's  chwce  of  non- 
public school  iin  Suic-iuiuiilatcd  schooling. 

In  subsequent  decisions,  the  Court  removed  any  lingering  legal 
doubts  regarding  the  parents'  right  to  send  their  children  to  a 
nonpublic  school.  The  Court's  latest  thinking  will  be  revealed  in  a 
forthcoming  decision  involving  Amish  parents  in  Wisconsin  who 
have  pleaded  that  they  should  not  be  required  to  send  their  children 
to  high  school  because  formal  education  beyond  the  eighth  grade 
is  inconsistent  with  Amish  religious  tradition.  The  case  involves 
profound  questions  about  the  public  good,  the  Sute's  role  as  parens 
patriae,  parental  rights,  and  religious  freedom, 

^Pitret  V.  SocUty  of  Sisters,  268  U,S.  510  (1925), 
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It  is  one  thing  to  assert  parental  rights  over  the  education  of 
children  and  quite  another  to  protect  such  rights  when  the  exercise 
thereof — partly  in  response  to  State  requirements — is  crippled  for 
social,  religious,  or  economic  reasons.  Ck>nsequently,  the  Supreme 
Court  has  been  asked  over  the  past  25  years  to  create  a  body  of  l^w 
through  interpretations  of  the  Fhst  and  Fourteenth  Amendments, 
with  practically  all  cases  hinging  on  the  constitutionality  of  using 
public  funds  for  the  benefit  of  pupils  enrolled  in  church-related 
schools.  F'Tom  these  cases  have  come  ground  rules  which  affect  every 
recommendation  f    government  action. 

In  the  1947  Everson  *  decision,  the  Court  upheld  the  constitution- 
ality of  a  New  Jersey  law  whi'^h  provided  tax-supported  transporta- 
tion for  nonpublic  school  children  on  substantially  the  same  basis  as 
for  public  school  pupils.  The  1  ?  •  to  this  decision  was  that  the  law 
could  not  deprive  a  citizen  of  a  public  service  either  because  of  his 
faith  or  his  lack  of  it.  The  Court,  however,  also  ruled  that  the  First 
and  Fourteenth  Amendments  prohibit  tax  aid  for  the  direct  benefit 
to  a  church-related  school.  In  effect,  the  Everson  decision  closed  the 
door  to  proposab  for  tax  support  of  nonpublic  schools  but  opened  it 
to  a  variety  of  tax-financed  child-benefit  services.  In  somewhat  over- 
simplified terms  the  judicial  maxim  was  that  aid  to  the  nonpublic 
school  child  is  legal,  but  aid  to  the  nonpublic  school  is  illegal. 

In  1968,  the  Court  was  asked  in  the  Allen  case  to  rule  on  a  New 
York  law  which  authorized  the  loan  of  publicly  owned  textbo<^s  to 
nonpublic  school  children.  Evidence  during  the  case  was  presented  to 
show  that  loaned  textbooks,  at  least  indirectly,  helped  nonpublic 
schools  by  relieving  them  of  expenses  which  would  have  been  passed 
along  to  parents.  In  a  decision  with  far-reaching  implications,  the 
Court  ruled  that  the  constitutionality  of  the  statute  did  not  revolve 
primarily  around  the  question  of  whether  a  ch»"t:h-related  school  was 
aided  in  some  way,  but  of  whether  the  statute  had  (a)  a  secular  pur- 
pose, (b)  a  secular  effect,  and  (c)  neither  aided  nor  inhibited  reli- 
gion. The  Court  ruled  that  the  New  York  textbook  law  complied 
with  these  criteria. 

In  1970,  the  Court  took  jurisdiction  in  the  Walz^  case  in  which 
the  constitutionality  of  tax  exemptions  for  church-owned  real  estate 
was  challenged.  The  Court  conceded  that  tax  exemption  is  surely  a 
form  of  substantial  indirect  aid  to  church  institutions  but  that  it  was 
preferable  to  taxing  their  properties  because  taxation  would  entangle 
the  State  in  church  matters  in  ways  not  permissible  under  the  First 
Amendment.  Thus  was  added  the  criterion  of  "excessive  entangle- 
ment.'' 


*  Everson  v.  Board  of  Education^  330  U.S.  1  ( 1947). 
»  WaU  V.  Tax  Commission,  397  U.S.  664, 674  ( 1970) . 
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In  1971,  the  Court  ruled  on  three  separate  cases  which  were,  how- 
ever, consolidated  for  oral  aigument  and  were  closely  associated  in 
the  Court's  verdict.  The  first  (Tilton  v,  Richardson)  involved  the 
constitutionality  of  the  Higher  Education  Facilities  Act  of  1963, 
which  provided  Federal  construction  grants  for  colleges  and  univer- 
sities as  long  as  die  facility  was  not  used  for  religious  worship  or  in 
connection  with  a  divinity  program.  By  a  five  to  four  vote  the  Court 
uj^eld  this  Act  and  added  the  proviso  that  buildings  constructed 
with  public  funds  could  never  be  G(»iverted  to  religious  purposes. 

The  other  two  cases  (Lemon-DiCenso)  related  to  religiously  affili- 
ated elementary  and  secondaiy  schoob.  Involved  in  the  Lemon  case 
was  the  constitutionality  of  Pennsylvania's  1968  Act  which  authorized 
the  Secretary  <A  Education  to  purchase  certain  secular  educational 
services  from  nonpublic  schools,  directly  reimbursing  those  schools 
solely  for  teachers'  salaries,  textbooks,  and  instructional  materials. 
Reimbursement  was  restricted  to  courses  in  specific  secular  subjects; 
textbooks  and  materials  had  to  be  approved  by  the  Secretary,  and  no 
payment  would  be  made  for  a  course  containing  any  subject  matter 
expressing  religious  teaching,  or  the  morals  or  forms  of  sectarian 
worship. 

The  DiCenso  decision  hinged  on  the  validity  of  Rhode  Island's 
1969  Act  which  provided  a  fifteen  percent  salary  supplement  to 
teachers  in  those  nonpublic  schools  where  the  average  per  pupil 
expenditure  on  secular  education  was  below  that  of  public  schools. 
Eligible  teachers  were  required  to  offer  courses  taught  only  in  pub- 
lic schoob,  with  materials  used  in  public  schoob;  further,  teachers 
had  to  agree  not  to  teach  religion  courses. 

What  did  the  Court  decide?  The  folbwing  is  apposite: 

Every  analysb  in  thb  area  must  begin  with  consideration  of  the 
cumulative  criteria  developed  by  the  Court  over  many  years. 
Three  such  tests  may  be  gleaned  from  our  cases.  First,  the  statute 
must  have  a  secular  legblative  purpose;  second,  ics  principal  or 
primary  effect  must  be  one  that  neither  advances  nor  inhibits 
religion;  finally,  the  statute  must  not  foster  "an  excessive  govern- 
mental entanglement  with  religion."  * 

On  the  basb  of  failure  to  avoid  excessive  government  entangle- 
ment with  religion,  the  Court  struck  down  the  aid  programs  in 
Rhode  Island  and  in  Pennsylvania,  The  opinion,  written  by  Chief 
Justice  Burger,  recognized  that  the  Court's  "prior  holdings  do  not 
call  for  total  separation  between  Church  and  State"  and  that  "some 
relationship  between  Government  and  religious  organizations  is  in- 
evitable." The  Court  nevertheless  declared  that,  unlike  such  neutral 
services  as  bus  transportation,  lunches,  or  textbooks,  it  could  not 
"ignore  the  dangers  that  a  teacher  under  religious  control  and  dis- 
cipline poses  to  the  separation  of  the  religious  from  the  purely  secular 

*  Lemon  v.  Kurtzman,  398  U.S.  569, 570  ( 1 97 1 ) . 
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aspects  of  the  pre-college  education.  The  conflict  of  functions  ad- 
heres in  this  situation." 

In  a  concurring  opinion,  Justices  Douglas  and  Black  sounded  a 
sharply  different  note.  Because  sectarian  schools  allegedly  afFord  "the 
church  the  opportunity  to  indoctrinate  its  creed  delicately  or  in- 
directly, or  massively  through  doctrinal  courses," '  such  institutions 
come  under  pervasive  religious  control.  Justice  Brennan's  separate 
opinion  ran  along  parallel  lines.  The  practical  effect  was  to  have  four 
Justices  (Brennan,  Black,  Douglas,  and  Manhall)  uke  the  position 
that  all  direct  aid  to  church-related  schools,  at  whatever  level  and 
in  whatever  form,  is  unconstitutional.  The  majority  was  unwilling 
to  accept  this  position. 

In  the  Paners  view  the  full  Court  had  an  inadequate  perception 
of  realities  In  parochial  schools  because  it  failed  to  pierce  the  institu- 
tional veil.  The  entire  focus  was  on  the  powen  of  the  merachy,  the 
role  of  the  pastors,  and  the  teaching  commitment  of  religious;  ig- 
nored were  parents,  teachers,  and  pupils  who  are  now  cut  off  from 
certain  forms  of  public  assistance. 

Others  have  lauixhed  sharper  critiques.  One  such  criticism  holds 
that,  by  judicial  fiat,  there  is  now  r  i  ^ual  disenfranchisement  of 
religiously  committed  people  with  res^.-  .  to  public  policy  questions 
about  which  their  churches  have  a  strong  position.  They  ask  whether 
the  civil  rights  of  Lutherans  or  Jews  or  Quaken  are  to  be  suppressed 
under  the  guise  of  "no  religious  division"  in  the  same  way  that  the 
civil  rights  of  Negroes  were  curtailed  by  a  Supreme  Court  ruling 
(Plessy  V.  Ferguson,^  1896)  that  "separate  but  equal"  treatment  was 
necessary  for  peace  and  order.  Finally,  It  might  be  noted  that  some 
constitutional  lawyers  feel  the  time  has  come  to  challenge  the  denial 
of  benefits  to  nonpublic  school  students  on  grounds  that  educational 
appropriations  are  public  welfare  benefits  which  should  not  be  re- 
stricted by  religious  conditions.  The  challenge  should  be  mounted. 

Whatever  legal  opinions  are  involved,  the  Panel  shares  Mr.  Justice 
White*s  minority  statement  that  not  only  has  the  majority  decision 
ignored  the  evidence  in  the  Rhode  Island  case  ("on  this  record 
there  is  no  indication  that  entanglement  difficulties  will  accompany 
the  salary  supplement  program")  but  that — 

The  Court  thus  creates  an  insoluble  paradox  for  the  State  and 
the  parochial  schools.  The  State  cannot  finance  secular  instruc- 
tion if  it  permits  religion  to  be  taught  in  the  same  classroom; 
but  if  it  exacts  a  promise  that  religion  not  be  so  taught  .  . 
and  enforces  it»  it  is  then  entangled  in  the  "no  entanglement" 
aspect  of  the  Court*s  Estab^'snment  Clause  jurisprudence. 

Repercussions  from  this  decision  have  been  many.  Michigan,  Con- 
necticut^ Ohio  had  plans  to  use  State  funds  for  teacher  salary 

*Ples$yy,  Ferguson,  163  U.S.  537  (1896). 
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supplements,  which  have  now  been  thwarted ;  plans  for  purchase  of 
secular  educational  services  in  Illinois  and  New  York  have  similarly 
fallen.  Still  to  be  decided  are  Maryland's  scholarship  plan,  tax  credit 
plans  in  Minnesota  and  Hawaii,  and  Illinois'  multiple  approach, 
which  includes  tuition  vouchers  for  inner-city  nonpublic  school  pupils. 

In  summary,  the  law  is  still  being  molded  and  shaped  by  both 
judicial  philosophies  and  political  events  so  that  the  final  phase  in  the 
Federal  drama  over  nonpublic  :;chool  education  is  still  to  be  enacted. 


Meanwhile,  States  labor  with  their  special  judicial  problems.  Under 
the  Tenth  Amendment  to  the  Constitution,  "powers  not  delegated  to 
the  Federal  Government  and  not  prohibited  to  the  States  are  reserved 
to  the  States  or  to  the  people."  Under  these  residual  powers.  New 
York  in  1894  adopted  the  Blaine  Amendment,  which  effectively  out- 
lawed any  form  of  public  aid  to  nonpublic  schools — a  prc^ibition 
subsequently  emulated  in  one  form  or  another  by  over  forty  States. 

Having  taken  such  action,  the  States'  logical  step  was  to  provide 
free  public  school  systems  open  to  all — even  though  fiscal  rcspcm- 
sibility  for  meeting  these  prerequisites  fell  on  local  communities.  De- 
spite constitutional  restrictions  and  uncertainties.  States  have  con- 
tinued to  enact  laws  to  provide  tax-financed  auxiliary  service*  for 
nonpublic  school  children. 

What  emerges  in  States  with  a  Blaine  philosc^hy,  howc%  .jr,  is  an 
approach  toward  nonpublic  education  that  is  more  restricted  than 
possible  Federal  initiatives;  in  other  States  the  response  is  diluted  by 
uncertainty  over  how  far  public  authorities  may  legally  go  to  foster 
the  common  good  when  church-related  schools  are  involved.  These 
facets  have  serious  implications  for  the  general-welfare  clause  of  the 
Federal  Constitution  .md  for  the  level  of  possible  public  initiatives 
the  Panel  deems  most  appropriate.  In  the  wind  are  significant  straws 
which  suggest  enlargements  in  judicial  constructions,  and  these  will 
be  noted  by  policy-makers.  Some  of  these  indications  are  worth 
noting. 


Developments  in  State  courts  and  in  lower  Federal  courts  indicate 
that  the  "equal  protection"  clause  of  the  Fourteenth  Amendment 
will  increasingly  be  called  into  play..  While  the  full  significance  of  the 
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Serrano  decision  is  yet  to  be  determined,  it  strongly  suggests  that  the 
judiciary  has  not  relinquished  the  task  of  social  reconstruction  begun 
in  1954  by  the  Warren  Court.  Citizens  may  soon  have  constitutional 
rights  to  demand  adequate  anJ  fair  expenditures  for  essential  public 
services;  hitherto  these  have  been  defined  by  references  to  such  serv- 
ices as  fire  and  police  protection.  Now  the  courts  hint  that  welfare, 
clean  air,  and  clean  water  may  be  conceived  as  "rights." 

In  the  American  context,  the  previous  task  of  social  reconstruction 
has  been  involved  heavily  with  indirect  redistribution  of  wealth;  if 
equality  of  treatment  is  supplemented  by  a  due-process  concept  of 
adequacy  of  treatment,  then  a  formidable  new  stage  in  social  engi- 
necring  awaits  us.  The  Court  has  often  shown  itself  responsive  to 
public  opinion  and  to  the  needs  of  the  times.  Since  public  opinion 
today  is  more  aware  of  the  importance  of  nonpublic  schools,  more 
aware  of  parental  rights,  and  more  concerned  with  mounting  educa- 
tional costs,  there  is  a  distinct  possibility  for  a  more  commodious  judi- 
cial  interpretation  of  parent's  rights  over  the  education  of  their 
children. 

Other  peoples  with  democratic  traditions  have  met  the  challenge, 
and  it  is  difficult  to  believe  that  Americans  will  be  less  imaginative 
or  less  concerned  with  justice.  Canadian  law  has  long  allowed  reli- 
gious minorities  to  maintain  their  own  schools;  its  federal  system 
leaves  the  bulk  of  educational  questions  to  decisions  by  the  several 
provinces.  The  effect  is  a  variety  of  methods  which  result  in  substan- 
tial amounts  of  public  funds  for  religious  schools.  Not  unrelated  is 
the  Dutch  experience  in  the  public  funding  of  educational  alterna- 
tives. The  Dutch  have  provided  financial  parity  for  public  and  pri- 
vate education  for  over  a  half  century.  The  resulting  system  of  "seg- 
mented integration"  has  served  as  a  mitigating  factor  to  restrain  the 
social  and  cultural  impact  of  modernization.  The  end  result  is  a 
guarantee  of  the  right  to,  and  the  possibility  of,  education  for  every 
part  of  the  population  according  to  its  own  belief  and  choice. 


Though  for  the  present  the  Panel  must  operate  within  a  frame- 
work of  existing  judicial  realities,  it  feels  that  forms  of  public  sup- 
port  for  nonpublic  school  students  must  reckon  with  the  following: 
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CHAPTER  V 


Since  the  public  interest  is  deeply  affected  by  the  fate 
of  nonpublic  schools,  it  follows  that  the  Government  may  not  remain 
mdifferent.  The  real  question  is  whether  the  States,  which  have  his- 
torically been  held  responsible  for  education  under  the  Constitution, 
are  equipped  to  meet  the  new  challenge.  Suficient  political,  constitu- 
tional, and  fiscal  reasons  exist  to  suggest  that  States  alone  are  unpre- 
pared for  this  necessary  task.  In  the  following  analysis  attention  will 
be  given  to  specific  legislative  and  administrative  actions  required  for 
nonpublic  school  pupils  in  the  public  interest. 


We  have  recorded  the  fact  that  State  responses  to  the  needs  of 
nonpublic  school  youngsters  depend  on:  (1)  the  percentage  of  non- 
public school  enrollment;  (2)  the  constitutional  flexibilities  or  in- 
flexibilities; (3)  the  wealth  of  the  citizenry  and  their  willingness  to 
be  taxed  for  social  purposes;  and  (4)  the  backlog  of  unmet  needs. 
Even  where  fresh  plans  have  been  launched  to  reflect  a  State's  spe- 
cial circumstances,  uncertainties  persist.  Some  have  been  ruled  un- 
consututional;  others  are  pending  in  court;  several  have  been  enacted 
into  law  but  not  implemented. 

In  its  final  report,  the  President's  Commission  on  School  Finance 
made  full  State  funding  of  education  a  pivotal  recommendation  when 
It  urged  States  to  shift  major  financial  responsibilitv  from  local 
communities  to  State  governments.  Federal  incentive  grants  have 
been  proposed  as  a  means  to  stimulate  development  of  comprehensive 
plans  toward  this  objective.  This  advocacy  of  full  State  funding, 
projected  almost  totally  in  terms  of  public  schools,  raises  a  very  seri- 
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ous  question;  Will  nonpublic  school  pupils  be  placed  in  a  seriously 
disadvantaged  position? 

In  light  of  current  constitutional  and  fiscal  matters,  it  b  the  Panel's 
considered  judgment  that  public  interest  requires  the  Federal  Gov^ 
ernment  to  take  major  initiatives  toward  a  solution  of  the  financial 
crisis  in  nonpublic  education.  Staying  well  within  the  restrictions  of 
the  First  and  Fourteenth  Amendments,  the  Federal  Government  can 
enact  legislation  for  the  genera]  welfare  by  providing  legal  foims  of 
aid  to  nonpublic  school  pupils  and  to  their  parents.  Further,  because 
it  is  in  a  position  to  see  the  full  picture,  the  Federal  Government  can 
perceive  interrelationships  between  all  facets  of  schooling,  including 
the  special  financial  problem  in  the  nonpublic  sector.  Seeing  problems 
as  they  really  are  b  the  first  step  toward  solution. 

The  Federal  Government  not  only  has  the  resources  to  take  thb 
step  but  already  has  a  record  of  achievement  in  the  Elementary  and 
Secondary  Education  Act  adopted  in  1965.  ESEA,  as  it  b  commonly 
called,  heads  the  Ibt  of  Federal  programs  which  have  benefited  non« 
public  school  pupils  to  a  significant  degree.  Thb  law  was  developed 
from  a  valid  presumption  that  inclusion  of  nonpublic  school  pupib  b 
required  both  in  the  interest  of  equity  and  in  the  interest  of  securing 
the  political  support  needed  for  enactment  of  Fed'*ral  add  legblation 
for  public  schools.  ESEA  still  stands  as  the  Fec'sral  Government's 
first  major  leg^lative  achievement  which  constitutionally  and  effec- 
tively benefits  all  children. 

Appreciation  of  ESEA's  solid  accomplishment  does  not  preclude 
new  legblation  adequate  to  cope  with  the  present  crbb.  More  b 
required  than  exbting  special  child-benffit  services  under  public 
school  auspices.  What  b  needed  b  a  constitutional  and  efficacious 
plan  which  permits  parents  to  exercise  choice  without  forcing  them 
to  assume  impossible  or  unreasonable  financial  burdens. 

Research  has  revealed  that  outside  help  from  churches,  philan- 
thropies, foundations,  and  individual  donors  b  not  keeping  pace  with 
nonpublic  schools'  escalating  expenses;  for  the  foreseeable  future, 
thercf<m,  most  additional  costs  will  be  passed  along  to  consumers. 
Many  parents,  already  hard  pressed  by  pleas  for  more  donations  to 
nonpublic  schoob  (notably  church-related  ones),  by  higher  tuition 
and  fees,  by  rising  taxes  (property,  income,  sales,  and  other)  for 
public  education,  feel  the  limit  has  been  reached.  Clearly,  any  exor- 
bitant increase  in  tuition  and  fees  leaves  parents  with  little  choice  but 
to  transfer  their  children  to  a  public  school.  In  that  sense,  financial 
difficulties  may  be  said  to  be  at  the  heart  of  the  crisis.  But  in  a  real 
sense  the  burden  varies  according  to  spatial  dbtribution.  For  the 
inner-city  poor  the  weight  b  crushing;  for  middle  Americans  in  the 
$7,500-$15,000  levels  (and  especially  for  those  at  the  low  end),  the 
load  b  significant;  for  young  suburbanites  vith  new  homes,  new 
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mortgages,  and  possibly  new  value  orientations,  the  encumbrance  is 
more  marginal.  There  are  nonpublic  schools  in  the  central  city  which 
go  unused  by  many  who  want  and  need  them,  but  cannot  afTord 
them;  there  are  nonpublic  schools  in  metropolitan  regions  which  are 
under  utilized  because  puirents  are  unsure  of  their  ability  to  meet 
expected  tuition  increases  or  uncertain  of  th.  school's  ability  to  sur- 
vive financially;  there  are,  relatively  speaking,  negligible  numbers  of 
nonpublic  schools  in  ntw  suburbs  because  private  consiruction  ha'; 
come  to  a  virtual  halt. 

Because  parents  within  various  socioeconomic  groups  experience 
different  handicaps  in  exercising  their  right  of  educational  choice, 
public  policy  is  challenged  to  provide  relief  from  excessive  burdens  in 
different  ways.  Furthermore,  simply  trying  to  envision  how  these 
needs  will  be  satisfied  during  the  critical  five-year  span  ahead  sug- 
gests that  the  Federal  Government  will  become  more  deeply  involved 
in  long-range  educational  programs. 


The  Panel,  therefore,  proposes  four  major  recommendations: 


Each  of  these  recommendations  calls  for  detailed  analysis. 


Is  is  grossly  misleading  to  presume  that  the  inner>city  poor  are  a 
nondescript  mass  of  culturally,  socially,  intellectually,  and  economi- 
cally disadvantaged  people.  These  people  are  individuals,  each  with 
talents  and  aptitudes,  hopes  and  dreams,  determinations  and  drives 
to  make  life  worthwhile  despite  job  discrimination  and  other 
prejudices. 

Studies  on  urban  education  offer  incontrovertible  evidence  that 
thousands  of  child,  an  in  the  heart  of  large  cities  are  locked  into  a 
cycle  of  unending  deprivation  which  starts  with  substandard  hous- 
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ing,  insufficient  diets,  and  inadequate  schools.  Retarded  in  basic  skills 
by  the  end  of  the  third  grade,  unable  to  undertake  creative  work  in 
intermediate  grades,  and  frustrated  by  their  growing  inability  in  the 
upper  grades,  thousands  start  high  school  with  a  self-fulfilling  proph- 
ecy that  they  will  be  on  the  drop-out  list  at  age  sixteen — idle,  un- 
wanted, and  unemployable. 

Better  schools  alone  will  not  solve  inner-city  problems;  nor  will 
huge  sums  of  additional  money  break  the  awful  cycle  of  poverty. 
Nevertheless,  a  comprehensive  Federal  urban  assistance  program 
can  be  used  to  restructure  urban  education  so  it  will  meet  more 
effectively  the  needs  of  the  urban  poor.  Frustration  has  been  gen- 
erated by  the  needless  complexity  and  seeming  aimlessntss  of  a  multi- 
plicity of  well-intentioned  but  poorly  designed  Federal  programs. 

The  ui^ency  of  Federal  assistance  to  the  poor  in  urban  public 
schools  is  evident,  but  equally  in  need  are  these  same  children  in 
nonpublic  schools.  These  pupils,  too,  need  experienced  and  devoted 
teachers  as  well  as  a  curriculum  designed  for  inner-city  conditions, 
psychological  testing  and  remedial  services,  a  full  range  of  audio- 
visual equipment  and  supplies,  health  and  nutritional  programs, 
counseling  jor  their  parents,  safe  and  clean  school  buildings,  and  a 
rich  extracurricular  prc^ram.  Many  are  not  receiving  all  these 
special  services  because  their  schools  are  generally  on  an  austerity 
budget,  with  some  on  the  verge  of  closing  this  June. 

Inner-city  church-related  schook  face  difficult  financial  problems 
because:  (a)  their  revenues  are  derived  from  low-income  clientele; 
(b)  parishes,  the  chief  contributors  to  the  schools,  now  in  the  chang- 
ing neighborhoods  count  few  adherents;  (c)  the  increasing  member- 
ship in  Spanish-speaking  parishes  are  usually  very  poor;  (d)  present 
school  buildings  are  old  and  expensive  to  maintain;  and  (e)  instruc- 
tional costs  have  increased  because  more  lay  teachers  are  required. 

These  schools  manage  to  survive  because  their  teachers  usually  live 
where  they  teach  and  practice  what  they  preach;  having  voluntarily 
accepted  poverty  as  a  way  of  life,  they  are  natural  neighbors  to  the 
poor  and  create  a  climate  of  trust.  They  deeply  feel  that  their  pupils 
deserve  a  full  program,  with  all  the  advantages  afforded  children 
who  live  outside  the  poverty  belt.  More  help  to  these  children  is 
an  imperative. 

To  achieve  this  objective  the  Panel  recommends  a  four-poihf  Fed- 
eral program  which  includes:  (a)  supplemental  income  allowances 
for  nonpublic  school  tuition  to  public  welfare  recipients  and  to  the 
working  poor;  (b)  voucher  plan  experiments;  (c)  full  enforcement 
of  the  Elementary  and  Secondary  Education  Act  entitling  nonpublic 
school  pupils  to  benefits;  and  (d)  an  urban  education  assistance 
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program  for  both  public  and  nonpublic  schools.  A  brief  analysis  of 
each  point  will  elucidate  this  recommendation: 


This  recommendation  is  consistent  with  the  objectives  of  welfare 
reform,  is  moderately  expensive,  and  is  a  practical  way  to  allow  the 
poor  to  exercise  real  choice  of  schools.  Indeed,  welfare  reform  rests 
on  the  premise  that  in  an  affluent  nation,  citizens  should  be  able  to 
support  themselves  without  relying  on  monetary  aid  from  the  Gov- 
ernment. This  is  why  most  welfare  reform  plans  include  a  provision 
for  incentive  allowances  to  welfare  recipients  pursuing  an  education, 
training,  or  rehabilitation  to  render  themselves  economically  self- 
sufficient. 

The  Panel  is  convinced  that  many  welfare  parents  want  self- 
dependence  for  themselves  and  for  their  children;  they  see  in  the 
nonpublic  schools  a  high  quality,  firmly  disciplined,  and  richly  pro- 
ductive education.  Welfare  mothen  have  been  known  to  cut  back 
on  their  food  to  pay  nonpublic  school  tuition.  These  parents  say  to 
their  children  that  although  they  depend  upon  public  welfare  for 
food,  on  public  housing  for  home,  on  public  clinics  for  health  care, 
their  chosen  nonpublic  school  is  their  oasis  in  the  midst  of  imper- 
sonalism.  Indeed,  welfare  allowances  as  reimbursement  for  nonpublic 
school  tuition  would  also  be  an  incentive  to  other  welfare  recipients 
to  sacrifice  for  nonpublic  school  expenses  beyond  tuition. 

The  proposal's  cost  is  modest.  An  unpublished  staff  study  of  the 
Joint  Committee  on  Internal  Revenue  Taxation  (February  10, 1972) 
is  the  basis  for  the  Panel's  estimate  that  supplementary  payments 
toward  tuition  costs  for  welfare  recipients  and  for  the  working  poor 
would  not  exceed  a  total  maximum  of  $30  million  a  year.  This  total 
presumes  that  about  370,000  children  from  approximately  175,000 
families  with  annual  adjusted  gross  incomes  less  than  $5,000  would 
be  eligible  and  that  the  average  tuition  allowance  would  be  some- 
what less  than  $100  per  child.  This  means  that  extra  funds  would 
have  to  be  raised  from  church  donations  and  other  sources. 


There  is  a  pressing  need  to  determine  whether  inner-city  parents 
with  vouchers  in  hand  could  bring  about  improvements  in  both  pub- 
lic and  non-public  schools.  In  a  laudable  effort  to  help  the  poor,  re. 
forms  are  often  conceived  by  public  officials  and  implemented  by  pub- 
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lie  officials  as  they  perceive  the  needs  of  the  poor,  not  a  few  of  whom, 
however,  would  like  less  service  and  more  freedom.  The  voucher  plan 
is  a  step  in  that  direction. 


At  present.  Title  I  of  ESEA  is  the  Federal  Government's  largest 
assistance  program  for  urban  poor  school  children.  It  requires  Sutc 
and  local  public  school  authorities  to  arrange  for  nonpublic  school 
pupils  to  receive  a  wide  variety  of  auxiliary  school  services  under 
public  school  control.  While  fairly  effective,  these  arrangements  have 
been  so  involved  in  some  places  that  for  all  practical  purposes  non- 
public school  pupils  have  been  denied  their  rightful  benefits.  The 
Federal  Government  should  therefore  insure  full  compliance. 


This  proposal  recognizes  the  urgency  of  the  inner-city  problem 
and  the  necessity  to  maintain  an  effective  partnership  between  public 
and  nonpublic  schools.  Some  formidable  obstacles  exist,  however,  for 
the  nonpublic  schools.  For  one  thing  big-city  public-school  officials  do 
not  favor  funding  nonpublic  schools.  According  to  one  Commission- 
sponsored  study,  "these  administrators  do  not  accept  the  argument 
that  the  taxpayera  would  get  a  better  break  by  supporting  the  non- 
public schools  before  they  close  rather  than  paying  for  the  absorption 
of  these  students  into  the  public  schools  if  or  when  they  close."  *  A 
like  reaction  to  this  problem  is  seen  among  State  legislators.  In  another 
Commission  report,  "a  majority  (58%)  disagreed  that  a  school-aged 
child  is  entitled  to  State  support  of  his  education  regardless  of  the 
school  attended." »  The  Commission  itself  obviously  viewed  the  sit- 
uation  differently,  as  docs  the  Panel,  which  recognizes  the  subtle  dif- 
ference  between  the  public  and  the  vested  interest. 


*  What  State  Legislators  Think  About  School  Finance,  p.  25. 
*Bie  City  Schools  in  America^  Ch.  VH,  p.  27. 
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In  addition  to  the  political  and  psychological  obstacles  there  is 
another  rooted  iji  constitutional  complications.  Due  note  has  been 
taken  of  court  interpretations  which  bar  direct  aid  to  church-related 
schools,  but  the  Court  must  now  be  asked  to  face  uie  real-world 
situation  where  nonpublic  schools  provide  sound  education,  generally 
across  sectarian  lines,  in  areas  where  public  schools  are  often  over- 
crowded and  understaffed.  Presently  the  poor  have  little  or  no  choice, 
and  this  poverty  factor  could  make  a  difference  in  judicial  reasoning 
regarding  aid  to  a  church-related  school.  In  the  Panel's  judgment  it 
should  make  a  difference. 

Constitutional  considerations  may  ultimately  require  inner-city, 
church-related  schoo's  to  alter  their  corporate  structure  in  order  to 
receive  government  funds  essential  to  their  survival.  For  example, 
they  may  have  to  be  l^ally  separated  from  the  parish;  while  such  a 
requirement  could  be  regarded  as  an  intolerable  form  of  governmen- 
tal intrusion,  virtually  any  adjustment  to  legal  conditions  is  prefer- 
able to  closing  any  mner-city  church-related  schools.  In  short,  the 
Panel  beseeches  the  Federal  Government  and  the  churches  to  spare 
no  effort  to  preser\T  these  schools,  schools  which  the  poor  support 
out  of  their  meager  resources. 

To  the  poor,  this  Nation  should  declare:  No  more  closings  of 
inner-city  nonpublic  schools! 


Colloquies  with  leaders  representing  a  broad  spectrum  of  non- 
public education  and  dialogues  with  distinguished  experts  on  con- 
stitutional law  have  encourajjeJ  the  Panel  to  make  tax  credits  an- 
other specific  and  urgent  recommendation.  Under  a  Federal  income 
tax  credit  plan,  parents  of  a  non-public  school  child  could  deduct 
from  theirtinal  tax  liability  (no*  from  their  gross  income)  an  amount 
e(;ual  to  part  of  their  tuition  to  a  i.onpublic  school. 

The  Panel  is  confident  that  tax  credit  legislation  will:,  (a)  meet 
constitutional  criteria,  (b)  promote  the  public  good  by  sustaining 
the  current  private  investment  in  nonpublic  education,  (c)  elicit 
public  support,  and  (d)  bolster  the  morale  of  parents  of  nonpublic 
school  children.  A  comment  on  each  is  in  order. 


Federal  income  tax  credits  have  a  strong  probability  of  meeting 
constitutional  criteria.  Because  the  Supreme  Court  has  only  recently 
ruled  that  legislation  "excessively  entangling"  church  and  State  is 
unconstitutional,  tax  credits  avoid  forbidden  entanglement  because 
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under  the  plan:  { 1 )  the  taxpayer,  not  the  school,  is  subject  to  audit, 
and  (2)  the  prime  beneficiary  is  the  parent  who  exercises  a  constitu- 
tionally guaranteed  option  of  enrolling  his  children  in  a  nonpublic 
school.  Also,  the  charge  that  tax  credits  are  of  indirect  aid  to  a  non- 
public school  can  be  countered  with  the  argument  that  they  parallel 
the  kind  of  indirect  assistance  which  comes  from  any  form  of  tax 
exemption — a  tax  provision  held  constitutional  in  the  Waltz  decision. 

Equally  relevant  are  these  facts.  Tax  credit  legislation  imposes  no 
administrative  burden  on  public  school  agencies,  requires  no  public 
school  system  to  share  its  resources  with  nonpublic  schools,  and  en- 
genders no  competition  between  public  and  nonpublic  interests  for 
funds  appropriated  for  the  benefit  of  all  school  children.  The  public 
schools  would  continue  to  receive  their  subsidies  and  run  their  pro- 
grams as  they  see  fit. 

Two  important  issues  remain :  whether  constitutional  criteria  re- 
quire tax  credits  to  apply  (1)  to  school  expenses  other  than  tuition, 
such  as  fees  or  textbooks,  and  (2)  to  both  public  and  nonpublic  school 
expenditures.  The  first  issue  presents  little  difficulty.  No  constitutional 
reason  obliges  Congress  to  authorize  tax  credits  for  school  expenses 
other  than  tuition.  The  second  provokes  divergent  opinion  among 
experts.  The  Panel  perceives  nothing  inherently  unconstitutional  in 
a  tax  credit  plan  covering  only  nonpublic  school  tuition  payments; 
at  the  same  time,  it  acknowledges  the  advantages  of  integrating  tax 
credit  legislation  with  other  laws  for  the  general  welfare  of  American 
education.  Actually,  this  integration  may  present  no  great  problem 
because  it  now  appears  that  the  Federal  Government  may  move  in 
the  direction  of  a  general  aid  formula  which  allocates  funds  to  the 
States  on  the  basis  of  their  total  school-age  population. 

Recognizing  that  legislation  should  be  governed  by  principles  of 
simplicity,  clarity,  and  enforceability,  and  should  leave  no  loopholes 
for  abuses,  the  Panel  sees  merit  in  limiting  the  tax  credits  to  tuition 
only— an  expense  which  is  readily  verifiable  for  auditing  purposes  and 
therefore  meets  the  requirements  for  good  law. 


Under  the  Internal  Revenue  Code,  deductions  and  credits  are 
intended  to  establish  greater  horizontal  equity  by  affording  allow- 
ances for  special  burdens  and  to  encourage  private  investment  in 
activities  which  serve  the  public  good.^ 


Examples  of  allowable  deductions  for  special  burdens  are  medical 
expenses,  casualty  losses.  State  and  local  taxes,  and  interest  payments. 
Examples  of  tax  incentives  are  deductions  for  donations  to  religious, 
charitable,  and  educational  institutions,  as  well  as  investment  and 

*Thc  Panel's  study  is  drawn  from  Roger  Freeman,  Income  Tax  Credits 
for  Tuitions  and  Gifts  in  Nonpublic  Education,  which  was  prepared  for  the 
Commission. 
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retirement  credit  respectively..  These  adjustments  are  allowed  for  any 
number  of  voluntary  decisions.  The  State  and  local  taxes  a  person 
pays  depends,  in  part,  on  a  personal  decision  regarding  his  place  of' 
residence,  standard  of  living,  investments,  choice  between  taxable  and 
nontaxable  securities,  and  rhe  like.  If  a  justifiable  reason  exists  for  a 
taxpayer  to  assume  a  particular  obligation,  such  as  the  adoption  of  a 
child,  he  is  entitled  to  a  tax  adjustment.  The  same  holds  true  for  a 
voluntary  donation  to  a  college,  a  hospital,  or  a  church. 

It  is  logical  to  conclude  that  tax  credits  for  nonpublic  school  tuition 
will,  as  have  comparable  adjustments,  (1)  sustain  private  invest- 
ment, (2)  relieve  the  burden  of  millions  of  Americans  who  exercise 
choice  in  the  education  of  their  offspring,  and  (3)  lessen  the  likeli- 
hood of  further  burdening  the  taxpayers  if  nonpublic  schools  close. 

Private  investment  in  nonpublic  schools  can  only  be  approximated. 
One  U.S.  Office  of  Education  study  estimated  the  nonpublic  schools' 
total  annual  operating  costs  at  $4.7  billion,^  while  a  conservative  staff 
figure  was  less  than  half  that  amount.  What  makes  precise  recording 
difficult  is  that  many  nonpublic  schools,  particularly  those  whose  ex- 
penses are  included  in  a  general  church  budget,  have  not  kept  strict 
accounting  records  which  isolate  school  expenses.  The  actual  re- 
placement value  or  market  value  of  nonpublic  school  buildings  is 
also  difficult  to  appraise  because  there  is  no  wide  demand  for  school 
property. 

It  is  logical,  however,  to  conclude  that  if  taxpayers  could  be  as- 
sured that  part  of  their  tuition  payments  could  be  used  as  offset 
to  their  Federal  income  tax,  they  would  be  willing  to  maintain  and 
eventually  increase  their  investment  in  quality  nonpublic  educa- 
tion. Every  dollar  of  tax  credit  allowed  for  nonpublic  school  tuition 
will  be  matched  by  a  dollar  or  more  of  private  money  invested  in 
American  education.  The  alternative  to  no  credit  could  be  a  diminu- 
tion of  private  investment  to  the  point  where  virtually  all  American 
education  would  have  to  be  publicly  financed. 

Tax  credit  legislation  need  not  arouse  the  highly  emotional  dis- 
putes which  have  beleaguered  various  proposals  for  direct  Federal  aid 
to  nonpublic  schools,  notably  to  church-related  schools.  Testimony 
from  many  sectors  encourages  the  Panel  to  believe  that  enlightened 
public  discussion  of  tax  credits  will  lead  to  these  conclusions:.  {\) 
they  can  relieve  the  complex  financial  crisis  in  nonpublic  education; 
(2)  they  will  cause  no  difficulty  for  public  education;  and  (3)  they 
will  maintain  a  healthy  pluralism.  Major  opposition  will  come  from 
those  anxious  to  see  nonpublic  schools  disappear  altogether  or  so  re- 
duced in  numbers  that  they  count  for  nothing  in  American  education. 


*  Projections  of  Educational  Statistics  to  1979-1980,  USOE,  1971, 
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Many  parents,  depressed  about  the  future  of  nonpublic  educa- 
tion, are  understandably  fearful  that  financial  difficulties  may  tempt 
school  authorities  to  cut  corner,  in  the  academic  programs,  with 
resultant  harm  to  their  children's  scholastic  progress.  Toleration 
of  mediocrity  has  sharp  limits  among  those  able  to  make  a  choice. 
Now  is  the  time  for  government  responses  which  can  have  multiple 
psychological  effects  in  restoring  parents'  confidence  in  the  viability 
of  nonpublic  schools  Suggestion  of  such  governmental  action  pro- 
vokes consideration  of  the  nature  of  the  required  legislation  and  the 
cost  of  its  implementation. 

While  the  Panel  has  not  endorsed  a  particular  bill,  it  concludes 
that  a  satisfactory  statute  should  include  these  salient  features: 

1.  Restriction  of  tax  credit  to  tuition  paid  to  nonprofit  non- 
public schools  which  are  in  full  compliance  with  Federal  civil 
rights  requirements; 

2.  Limitation  of  tax  credits  to  a  fixed  percentage  of  the  tuition 
paid  for  nonpublic  elementary  and  secondary  school  educa- 
tion (some  pending  bills  set  the  percentage  at  fifty  percent) ; 

3.  A  maximum  tax  credit  per  child,  set  at  a  figure  which 
provides  substantial  aid  for  parents  without  subjecting  the 
Federal  Government  to  an  excessive  loss  of  tax  revenue 
(some  pending  bills  have  set  the  maximum  at  $400  per 
child)  ; 

4.  A  reduction  in  credit  for  high-income  families. 


Estimating  the  costs  for  the  total  amount  of  tax  credit  which 
parents  of  nonpublic  school  pupils  could  claim  under  proposed  legis- 
lation is  difficult.  An  unpublished  staff  study  of  the  Joint  Committee 
on  Internal  Revenue  Taxation,  dated  February  10,  1972,  has 
the  latest  and  probably  the  most  reliable  estimate.  By  considering 
both  low-income  families  whose  tuition  payments  exceed  their  tax 
liability  and  high-income  families  whose  credit  would  be  reduced 
under  the  proposed  legislation,  this  study  estimates  the  cost  to  the 
Federal  Government  at  approximately  $500  million. 

Clearly,  if  tuitions  rise  and  enrollments  remain  constant,  the  cost 
would  increase,  but  relatively  few  schools  levy  tuitions  at  the  $800 
level  which  would  be  required  to  reach  the  suggested  $400  maximum 
credit.  Further,  parents  would  still  be  required  to  pay  at  least  half 
the  tuition  so  that  demand  will  afford  some  restraints  on  pricing  in 
the  educational  market;  finally,  even  with  increases,  the  tax  money 
denied  the  Treasury  would  be  substantially  less  than  the  total 
amount  of  tax  funds  required  to  accommodate  nonpublic  school 
pupils  in  public  school. 
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The  Federal  Government  has  a  successful  history  of  substa-itial 
loans  for  construction  of  educational  facilities  and  further  prec- 
cdetits  in  the  National  Defense  Education  Act,  where  NDEA  loan 
programs  have  helped  millions  of  American  students.  Certain  non- 
public school  enrollment  losses  have  been  attributed  to  a  combina- 
tion of  mobility  and  resulting  opportunit/  loss;  when  families  with 
children  enrolled  in  nonpublic  schools  move  from  one  place  (usually 
urban)  to  another  (usually  suburban),  they  find  nonpublic  educa- 
tion is  not  available.  In  the  new  area  the  first  hurdle  to  alternative 
education  is  the  construction  cost,  which,  incidentally,  tends  to  run 
higher  in  the  very  areas  where  many  church-related  schools  have 
placed  greatest  emphasis. 

Completely  modem  and  permanent  new  plants  can  be  prohib- 
itively expensive  to  sponsors.  In  a  following  chapter  the  Panel  rec- 
ommends experiments  with  mobile,  low-cost  units.'  Initial  programs, 
supported  through  joint  ventures  with  the  U.S.  Office  of  Education 
and  the  Department  of  Housing  and  Urban  Development,  may  have 
great  utility  for  school  construction  in  new  towns  growing  phe- 
nomenon) and  for  replacement  of  obsolete  inner-city  buildings 

Predictions  for  any  widespread  use  of  such  loans  cannot  be  made, 
but  here  again  innovative  government  penetrations  can  test  the 
irarket,  analyze  the  results,  and  make  proper  assessments  of  such  a 
program's  long-range  practicality.  This  recommendation  is  consistent 
with  the  PaneKs  philosophy  to  encourage  private  investment  efforts 
and  to  build  on  successful  government  precedents. 


While  the  Commission  on  School  Finance  expressed  the  view  that 
the  Federal  Government  should  only  play  a  role  supplementary  to 
the  States  in  financing  school  costs,  it  also  .^ecommended  Federal 
incentive  grants  to  reimburse  States  for  part  of  their  costs  of  rais- 
ing the  State's  share  of  total  State  and  local  educational  outlays 
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above  the  previous  year's  percentage.  Between  $4  and  $5  billion 
would  be  required  over  a  five-year  period  to  provide  incentives 
for  full  State  funding. 

In  an  understandable  desire  to  avoid  needless  control  over  the 
States,  the  Federal  Government  may  simply  allocate  Federal  funds 
on  the  basis  of  a  State'-  total  school  population.  This  question  then 
arises:  will  nonpuolic  school  pupils  who  are  counted  in  by  the 
Federal  Goverrunent  for  the  purpose  of  allocating  funds  to  the 
States  be  counted  out  by  States  when  actual  benefits  are  distrib- 
uted?  If  this  should  occur,  nonpublic  school  children  would  be  vic- 
tims of  an  intolerable  injustice.  Yet  such  a  possibility  exists  be- 
cause of  State  constitutional  restrictions  or  because  of  indifTerence 
in  State  capitals  to  nonpublic  school  pupils'  needs.  The  Panel  there- 
fore  recommends  that  every  plan  for  general  Federal  aid  to  the 
States  include  a  provision  which  guarantees  nonpublic  school  pupils' 
equal  participation.  This  guarantee  can  readily  be  accomplished 
by  a  tuition  reimbursement  process  or  a  withholding  provision. 

Under  a  tuition  reimbui-sement  process,  every  State  receiving 
Federal  funds  allocated  for  all  school  children  in  that  State  would 
be  required  to  establish  a  special  account  which,  under  State  con- 
trol, would  be  so  administered  that  parents  could  claim  reimburse- 
ment for  nonpublic  school  tuition  up  to  the  full  cost  of  tuition  or 
the  full  Federal  per  capita  allotment— whichever  is  lower.  Pennsyl- 
vania and  Ohio  have  already  embarked  on  the  reimbursement  route, 
and  therefore  on-going  programs  exist  to  provide  guidance  for  the 
Federal  effort. 

The  Panel,  aware  of  possible  constitutional  difficulties  with  the 
tuition  reimbursement  process,  nevertheless  recommends  its  inclu- 
sion in  Federal  legislation  so  that  eventually  it  can  be  tested  in  the 
courts.  The  alternative  is  to  exclude  nonpublic  school  pupils  from  the 
Federal  program.  Such  exclusion  the  Panel  firmly  rejects. 

The  withholding  provision  could  be  e.nployed  when  a  State  is 
forbidden  by  its  own  constitution  to  administer  Federal  funds  in  aid 
of  nonpublic  school  pupils.  The  Federal  Government  would  then 
\vithhold  a  pro  rata  share  of  the  State's  allocation  and  administer 
such  funds  through  the  process  of  tuition  reimbursement  for  the  par- 
ents of  nonpublic  school  pupils  in  that  State.  The  withholding  pro- 
vision is  a  process  which  ha  guaranteed  nonpublic  school  pupils' 
participation  in  the  national  school  lunch  program  and  in  several 
ESrA  programs. 
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Newspaper  accounts  have  reported  that  a  Federal  value-added 
tax  might  replace  the  local  property  tax.  Since  there  are  17,000 
school  districts  which  levy  property  taxes  for  their  schools,  it  is 
clear  that  considerable  time  will  be  required  to  allow  substantial 
adjustments. 

The  value-added  tax  is  presently  employed  in  most  of  the  Com- 
mon Market  countries  of  Europe  and  can  generate,  according  to 
published  estimates,  amounts  in  the  neighborhood  of  $15  to  $20 
billion  annually.  It  is  a  form  of  national  sales  tax  imposed  on  manu- 
facturing and  distribution.  Cost  of  the  tax  to  the  manufacturers  is 
passed  on  to  the  ultimate  consumer  in  the  form  of  a  price  increase. 
Various  reports  indicate  that  government  officials  feel  that  a  value- 
added  tax  would  encourage  American  exports  to  Europe.  The  Ad- 
visory Commission  on  Intergovernmental  Relations  has  been  asked  by 
the  President  to  study  the  value-added  tax  proposal  in  detail,  and  the 
Panel  feels  it  inappropriate  to  duplicate  efforts. 

It  only  notes  that  the  proposed  value-added  tax  embodies  an  ele- 
ment of  regressivity.  No  tax  should  be  imposed  which  places  a  dispro- 
portionate burden  on  the  poor  or  low  middle  class.  It  may  be  possible, 
however,  to  provide  for  certain  exemptions  (food  and  medi- 
cine) and  to  incorporate  certain  devices  (negative  credits  for  those 
who  pay  no  taxes  or  are  in  low-tax  categories)  to  mitigate  the  more 
obvious  disadvantages  of  the  value-added  f^x. 

The  Brookings  Institution  ( through  the  studies  of  Joseph  Pechman 
and  Benjamin  Okner)  has  presented  evidence  to  two  Congressional 
Committees  which  rejects  the  value-addeo  tax  in  favor  of  compre- 
hensive income  tax  reform.  The  Brookings*  proposals  would  reduce 
the  average  tax  payments  for  families  with  incomes  below  $25,000 
and  would  sharply  increase  taxes  for  the  higher-income  families.  All 
options  will  be  explored,  and  the  Panel  welcomes  these  undertakings. 


The  Panel  believes  that  contemporary  America — with  its  high  mo- 
bility, its  State  and  regional  economic  interdependencies  and  dis- 
parities. Its  need  for  trained  manpower,  enlightened  citizenry,  and 
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cultivated  human  beings — requires  greater  Federal  concern  for  edu- 
cation. We  believe  the  Federal  Government  has  the  resources  to  work 
with  the  States  in  providing  equitably  for  every  child's  educational 
need,  has  the  capacity  to  create  mechanisms  to  stimulate  both  private 
and  public  efforts  to  olfer  quality  schooling,  and  has  the  ability  to 
engineer  techniques  for  disbursements  that  insure  efficiency,  account- 
ability, equity,  and  non-entanglement. 
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CHAPTER  VI 


Throughout  this  report  have  mn  reinforcing  themes.  If 
the  poor  are  to  get  educational  choices  and  if  the  middle  class  are  not 
to  lose  theirs,  the  l:'ederal  Government  must  help.  At  no  time,  how- 
ever, was  entertained  the  notion  that  the  nonpublic  school  community 
would  be,  or  should  be,  rescued  totally  by  a  public  effort.  The  maxim 
that  **God  helps  those  who  help  themselves'*  has  this  secular  variant : 
**When  the  going  gets  tough,  the  tough  get  going." 

That  times  are  tough  is  made  clear  in  Commission-financed  re- 
search on  the  economic  and  social  dimensions  of  the  nonpublic 
school  crisis.  These  studies  blend  quantitative  data,  facts,  digests 
of  secondary  research,  generalizations,  projections,  opinions,  and  sug- 
gestions, and  could  leave  the  impression  that  nonpublic  schools  ar« 
so  hopelessly  situated  an  immediate  call  to  abandon  ship  is  the  only 
sensible  course.  Produced  by  rompetent  scholars  under  contract  with 
the  Commission,  these  findin^?s  must  be  critiqued  by  other  experts 
before  being  accepted  as  the  only  policy-relevant  body  of  informa- 
tion. No  matter  how  the  research  is  analyzed,  it  is  clear  that  herculean 
measures  and  heroic  self-sacrifice  are  called  for. 

This  message,  addressed  to  the  nonpublic  school  community,  is 
premised  on  both  a  fact  and  a  value  judgment.  The  stark  fact  is 
this:  given  the  enormous  demands  on  the  public  purse,  no  govern- 
ment instrumentality  is  able  to  provide  full  funding  for  private 
educational  ventures  over  the  next  critical  five-year  period.  The 
value  judgment  holds  that  a  substantive  voluntary  commitment  of 
both  financial  and  human  resources  is  essential  to  the  vitality  and 
quality  of  the  nonpublic  school  enterprise.. 

Before  delineating  specific  recommendations,  however,  the  Panel 
wishes  to  reemphasize  some  very  positive  developmen  s:, 

•  Significant  self -assessments  leading  to  corrective  action  are  tak- 
ing place  in  many  systems.  Highly  competent  groups  of  extems 
have  just  completed  two  exhaustive  studies  for  parochial  schools 
in  Washington  and  Philadelphia. 

•  A  growing  conviction  exists  that  what  was  done  fairly  well  by 
poor  immigrant  groups  can  be  better  done  by  today's  affluent 
society.. 
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•  Because  traditional  values  and  conventional  wisdom  are  under 
assault,  more  urgently  needed  than  ever  are  schools  which  teach 
certain  objective,  moral  and  spiritual  standards.  As  bioengineers 
learn  more  about  human  conception  and  human  growth,  the 
greater  will  be  the  pressures  for  social  decisions  relating  to  the 
individual's  rght  to  life,  his  relation  to  death,  his  sexual  right: 
and  duties,  and  the  like.  Today's  debate  on  public  attitudes  to- 
ward abortion  is  simply  a  prelude  to  the  whole  issue  of  social 
control  over  individual  life.  Other  questions  impinge  on  the 
morality  of  war  as  an  instrument  of  national  policy,  the  priority 
of  conscription,  the  traditional  work  ethic,  the  dimension  of  in- 
ternational justice,  and  the  very  concept  of  an  all-sovereign 
Nation-State.  Church-related  schools  also  wrestle  with  situa- 
tionist  ethics,  the  nature  of  a  faith  commitment,  the  God-man 
relationships,  authority,  and  the  like.  If  the  old  challenge  to 
sponsors  of  church-related  schools  was  the  preservation  of  the 
faith,  the  new  challenge  embraces  the  whole  panorama  of  basic 
tenets  on  which  a  free  society  rests. 


If  the  need  for  nonpublic  schools  is  apparent  and  if  combined  pub- 
lic and  private  resources  can  be  accumulaf.:d,  the  remaining  ingre- 
dient is  the  will  to  put  the  nonpublic  house  in  order.  As  a  step  in  this 
direction,  the  Panel  recommends  that  each  nonpublic  school  under- 
take the  following:: 

1..  Clarify  its  unique  identity  as  a  voluntary  enterprise  by 
setting  forth  its  particular  goals  and  objectives  within  the 
context  of  its  resources  and  commitments. 

2.  Increase  its  associatior.  with  all  private  and  public  schools 
in  the  locality. 

3.  Practice  a  policy  of  broad-based  accountability — fiscal,  pro- 
fessionaly  academic,  and  civic.  Nonpublic  schools  should  lean 
over  backwards  to  let  the  world  know  what  they  are  doing. 

4.  Accept  a  component  of  greater  risk*  The  risk  will  vary  from 
school  to  school.  One  may  face  bankruptcy  as  an  alternative 
to  closing  because  of  immediate  financial  pressure;  another 
inay  endure  public  misunderstandings  of  its  highly  innovative 
academic  programs;  another  ii.ay  alienate  clientele  or 
financial  backers  because  of  a  commitment  to  racial  inte- 
gration; and  still  another  may  opt  to  stay  in  a  troubled 
neighborhood  when  opportunities  beckon  elsewhere.  The 
future  belongs  to  these  nonpublic  schools  which  dare  to  be 
exceptionally  right. 

5.  Break  the  problem-psychosis  web  which  has  created  an 
unfortunate  image  of  the  Nation's  nonpublic  schools.  That 
nonpublic  school .  face  a  crisis  is  obvious,  but  a  world  of 
difference  exists  in  perceiving  the  crisis  as  a  challenge  to  do 
better  or  as  a  prelude  to  inescapable  disaster. 

6.  Embark  on  vigorous  recruiting  programs.  The  seller's  mar- 
ket has  ended.  Parents  who,  a  few  years  ago,  were  willing 
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to  pay  a  premium  to  enroll  their  children  in  a  nonpublic 
school  are  "shopping"  for  the  best  school.  It  now  is  a  buyer's 
market  where  children  will  be  in  short  supply  to  a  degree  * 
contradicting  predictions  made  only  three  or  four  years  ago. 
Most  institutions  will  have  to  move  competitively  to  maintain 
their  membership. 

If  nonpublic  schools  are  to  operate  at  the  full  capacity 
necessary  for  financial  health,  their  staffs,  alumni,  and  spon- 
sors must  undertake  aggressive  recruitment  effort.  Certain 
prestigious  academies  and  private  universities  with  their 
systematic  searches  for  qualified  applicants  have  for  years 
shown  the  way.  In  these  efforts,  it  is  common  practice  to 
involve  not  only  professional  recruiters,  but  alumni  and 
faculty  as  w^ell.  If  alumni  and  teachers  stand  by  while  enroll- 
ment drops,  then  who  but  themselves  must  carry  a  major 
burden  for  their  institutions'  crisis? 

7.  Experiment  with  mobile  units  to  minimize  construction 
costs-~especially  in  growing  suburbs  where  needs  for  new 
public  services  are  acute  and  public  financial  resources 
stretched.  Nonpublic  school  construction,  a  booming  industry 
during  the  late  fifties  and  early  sixties,  has  come  to  a  virtual 
halt,  with  the  result  that  students  who  have  moved  from  city 
to  suburban  neighborhoods  are  without  choice.  High  con- 
struction costs  deter  churches  and  other  traditional  sponsors 
from  going  deeper  into  debt  for  new  suburban  schools.  What 
occurs  in  the  school  is  more  important  than  what  is  put  on 
the  school.  Mobile  units  can  be  easily  dismantled  when  other 
facilities  are  required,  when  elements  in  the  new  community 
have  resources  for  more  permanent  facilities,  or,  finaily,  when 
the  same  units  are  more  needed  to  meet  other  changing 
mobility  patterns. 

8.  Pool  resources  with  other  nonpublic  schools  in  a  unified 
public  relations  project.  The  advantages  of  such  a  joint 
enterprise  are  many.  No  public-relations  program  can  be 
successful  without  the  institution  defining  its  image,  and  no 
package  can  be  long  sold  unless  realities  match  the  claims. 
Schools  must  measure  up  to  their  stated  ideals.  Another 
by-product  will  be  greater  exchanges  of  information  on  cur- 
ricula, teacher  recruitment,  staff  salaries,  budgetary  opera- 
tions, and  the  like.  A  knowledge  of  common  problems  may 
induce  common  solutions.  And,  of  course,  the  ultimate  goal 
of  a  more  enlightened  citizenry  will  be  more  fully  realized. 

9.  Exercise  firm  control  over  operating  costs.  In  this  regard  the 
Panel  urges  consideration  of  the  following  specific  possibilities 

a.  Operate  at  full  capacity.  Each  school  .should  determine 
the  number  of  pupils  it  can  recruit  and  service  within 
the  limits  of  its  physical,  financial,  and  personnel 
resources. 

b.  Achieve  payroll  savings  which  result  from  differential 
staffing,  including  employment  of  part-time  teachers  in 
special  fields  and  paraprofessionals. 

c.  Purchase  equipment  and  supplies  through  cooperative 
s^encies  which  give  the  advantages  of  wholesale  prices. 
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d.  Tat.c  steps  to  give  full*tinie  employment  by  means  of 
the  year-round  school,  and/or  assignment  to  summer 
school.  Supplemental  employment  may  be  one  way  to 
guarantee  teachers  an  annual  wage  commensurate  with 
their  professional  status  and  performance. 

e.  Use  the  services  of  non-salaried  volunteers  whenever 
possible.  A  voluntary  enterprise  should  welcome  volun- 
teered assistance. 

10.  Intensify  efforts  to  expand  and  improve  all  private  income 
sources.  Potential  for  increased  revenue  from  higher  tuition 
and  fees  and  from  larger  contributions  is  unclear.  While  there 
is  evidence  that  raised  tuitions  cause  no  mass  exodus,  one 
study  showed  that  objection  to  higher  rates  was  the  alleged 
reason  for  about  twenty  percent  of  the  transfers  from  non- 
public schools. 

A  hard  question  for  financially  harassed  nonpublic  school 
administrators  is  whether  the  support  level  can  be  raised. 
When  economists  were  asked  how  much  more  supporters  of 
nonpublic  schools  can  pay,  they  answered  that  the  gross 
amount  of  money  in  the  hands  of  the  nonpublic  school  people 
is  more  than  sufficient;  but  the  real  potential  is  inseparably 
linked  with  judgments  on  the  worth  of  nonpublic  education. 
Federal  tax  arrangements  encourage  voluntary  support,  and 
full  use  of  such  incentives  should  be  made. 

An  average  annual  tuition  of  only  seventy  dollars  for 
Roman  Catholic  elementary  schools  is  so  remarkably  low  that 
it  can  probably  be  raised  without  undue  hardship.  The  figure, 
however,  is  misleading  because  the  average  includes  a  large 
number  which  for  years  have  never  chained  tuition;  con- 
sequently, the  median  figure  for  schools  charging  tuition  is 
higher.  Whether  a  school  derives  its  chief  support  from  tuition 
or  from  church  contributions  is  immaterial  in  terms  of  the 
total  need,  but  the  pattern  of  financtf  does,  of  course,  have 
implications  for  government  programs  described  elsewhere 
in  this  report. 

Without  prejudice  to  its  firm  rec<;nimendations  for  gov- 
ernment aid  programs,  the  Panel  prop«>ses  these  avenues  to 
increase  private  investment: 

a.  For  the  support  of  church-related  schooh,  encourage  in- 
creased donations  to  the  church,  at  least  in  proportion  to 
inflationary  trends.  The  income  tax  advantages  should 
be  made  clear  to  ail  prospective  contributors. 

b.  Regular  raises  are  recommended  so  that  tuition  income 
will  not  lag  behind  the  higher  prices  being  charged  for 
the  school's  normal  purchase  of  goods  and  services. 

c.  To  avoid  "hand-to-mouth"  financing  and  an  atmosphere 
of  constant  crisis,  nonpublic  schools  should  have  profes- 
sionally prepared  budgets  developed  after  the  widest 
possible  consultation  with  the  schools*  patrons  2md  bene- 
factors. A  major  factor  in  the  budget  should  be  a  long- 
term  commitment  to  steady  support. 

d.  Full  public  accounting  should  be  made  of  the  revenues 
and  expenses,  with  a  view  to  publicizing  both  the  gen- 
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erosity  and  the  needs  of  those  supporting  and  operating 
nonpublic  schools, 
e.  Within  its  own  tradition,  each  school  should  take  full 
advantage  of  all  government  benefits. 

11.  Form  partnerships  wherever  possible  with  institutions  of 
higher  learning  and  especially  with  those  having  the  same 
sponsors.  Qualified  interns  and  apprentices  should  be  hired, 
and  public  regulations  restricting  their  employment  should  be 
modified.  Innovative  arrangements  with  college  and  univer- 
sity faculty  should  be  undertaken  to  the  end  that  new  and 
exciting  teaching  materials  may  be  provided  at  low  cost, 
consultant  services  offered  on  a  sustaining  basis,  and  other 
special  skills  acquired. 

12.  Intensify  the  personal  relationships  between  teacher  and 
pupil.  One  consistent  result  of  attitudinal  surveys  offers  evi- 
dence to  show  that  supporters  of  nonpublic  schools  believe 
such  institutions  give  more  individual  attention,  maintain 
better  discipline,  and  encourage  an  atmosphere  of  serious 
study.  If  this  personal  dimension  is  as  crucial  as  research  in- 
dicates, then  the  nonpublic  schools  must  extend  and  reinforce 
that  quality.  Experiments  which  involve  parents  in  the  child's 
learning  experiences  could  prove  enormously  advantageous. 

13.  Embrace  a  full  share  of  the  moral  and  legal  responsibility 
for  integrated  education.  Mere  compliance  with  the  mini- 
mum requirements  of  civil  rights  laws  is  not  enough.  The 
Nation  expects  its  nonpublic  schools  to  lead  in  discovering 
reasonable  ways  to  advance  the  cause  of  racial  integration. 
They  should  set  a  good  example.  Under  no  circumstances 
should  a  nonpublic  school  allow  itself  to  become  a  haven  for 
pupils  in  flight  from  public  schools  undergoing  racial  inte- 
gration. It  is  useful  to  recall  President  John  F.  Kennedy's 
words  at  the  time  of  the  Bimrtingham  crisis: 

Laws  alone  cariiiot  make  men  right — we  Americans 
are  confronted  primarily  with  a  moral  issue.  It  b  as  old 
as  the  Scriptures  and  is  as  clear  as  the  American  Con* 
stitution.  The  heart  of  the  question  is  whether  all  Ameri- 
cans are  to  be  afforded  equal  rights  and  opportunities, 
whether  we  are  going  to  treat  our  fellow  Americans  as 
we  want  to  be  treated.  ...  It  is  not  enough  to  pin  the 
blame  on  others  or  to  deplore  the  facts  we  face.  It  is  time 
to  act  in  our  daily  lives. 


The  foregoing  suggestions  can  only  be  made  meaningful  by  the 
non-public  school  community  itself.  To  that  end  the  Panel  urges 
CAPE  to  seek  funding  to  support  programs  of  self-help.  The  rescue 
operation  must  begin  at  home.  The  agenda  for  the  rest  of  the 
decade  is  formidable.  It  is  also  exciting  ana  rttainable. 
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Four  years  from  now,  when  the  Nation  celebrates  its  two- 
hundredth  anniversary  of  independence,  the  fate  of  nonpublic 
schools,  as  they  are  known  today,  will  have  been  largely  determined. 
Wide  discussion  must  precede  public  policy  decisions  regarding  the 
future  of  pluralism  in  American  education.  The  discussions  will  be 
lively  and  the  conclusions  fateful.  The  Panel  suggests  these  key 
criteria  for  enlightened  public  debate 


Even  as  schools  struggle  to  further  the  ideal  of  a  desegregated  so- 
ciety, they  concurrently  face  the  task  of  reconciling  religious  freedom 
with  the  Non-Establishment  Clause  of  the  Constitution^  New  ap- 
proaches should  be  undertaken  in  the  light  of  recent  decisions. 


The  basic  premise  for  opportunity  asserts  that  all  children  have 
a  moral  right  to  an  education  appropriate  to  their  needs  and  potential. 
Obvious  needs  include  education  for  competence  in  skills  of  read- 
ing, mathematics,  and  writing,  and  in  such  other  civic-vocational 
skills  that  may  constitute  the  individual  child's  specific  interest.  Be- 
yond these  informational  areas  are  the  formational  needs,  that  is, 
grounding  in  moral  and  spiritual  values,  without  which  a  free  peo- 
ple cannot  long  exist. 
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Primary  responsibility  for  education  rests  with  the  parent,  r.ot 
with  the  State.  The  fundamental  expression  of  such  obligation  is  the 
capacity  of  parents  to  select  the  school  which  they  deem  best  accords 
with  theii  child's  needs.  Rejected  is  the  notion  that  a  State,  because 
it  depends  on  an  enlightened  citizenry  for  its  survival,  should  insure 
it  by  legislation  which  eliminates  the  parental  role.  In  exercising  this 
right,  quite  obviously  parents  may  not  indulge  in  racial  or  other 
forms  of  social  injustice. 


A  school  must  be  responsive  to  the  varying  needs  of  different  chil- 
dren. While  research  on  educational  effectiveness  is  very  extensive, 
the  findings  are  neither  consistent  nor  policy-relevant.  This  holds  true 
whether  the  research  deals  with::  (a)  input/output  paradigms,  in 
which  achievement  is  determined  by  the  largess  of  resources  offered 
the  student;  (b)  the  process  approach,  in  which  achievement  is  re- 
lated to  student/teacher  inter?  .tion;  or  (c)  the  organizational  ap- 
proach, in  which  schools  with  multiple  goals  have  their  success  meas- 
ured by  bureaucracy..  The  Panel  feels  that  one  truism  underlies  all 
others:  competent  men  and  women  teaching  what  they  enjoy,  where 
they  wish,  to  students  seeking  to  learn  have  a  positive  quality  denied 
to  educational  enterprises  lacking  these  basic  conditions. 


No  plan  for  educational  reform  should  be  encouraged  if  the  net 
result  is  to  diminish  or  obstruct  the  goal  of  a  free,  responsible,  and 
integrated  society,  to  place  the  heaviest  financial  burden  on  those  least 
able  to  sustain  it,  or  to  deny  access  to  schools  favored  by  parents 
for  their  children.  Equity,  therefore,  embraces  not  simply  economic 
standards  but  psychosocial  and  moral  qualities.  While  equity  defies 
precise  quantification,  it  will  yield  to  rough-hewn  norms  for  justice. 
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This  criterion  refers  to  mechanisms  which  encourage  Americans 
to  invest  in  education,  to  take  an  active  role  in  its  development,  and 
to  giv/  'reely  and  voluntarily  to  ite  support.  Willingness  to  shoulder  a 
fair  tax  ' -jrden  is  essential,  but  if  willingness  stops  at  this  point,  the 
country  not  only  loses  voluntary  contributions  to,  and  voluntary 
investmente  in,  the  education  of  its  children  but  also  deparu  sub- 
stantially from  those  laudable  voluntaristic  efforts  noted  by  de 
Tocqueville  in  his  classic  study.  Democracy  in  America.  Everything 
should  be  done  to  maintain  and  increase  the  multi-billion  dollar 
investment  in  nonpublic  school  students.  This  investment  is  mean- 
ingful to  the  vitality  of  an  American  society  and  to  over  fivje  million 
students  enrolled  in  the  privately-supported  sector.. 

Not  unrelated  to  private  investment  is  private  giving.  Anything 
which  encourages  a  donative  policy,  with  the  concomitant  note  of 
sacrifice,  should  be  encouraged.  Personal  sacrifice  contributes  toward 
cementing  a  free  society.  Something  important  has  been  learned 
fron  civil  rights  legislation  in  terms  of  what  the  Government  can  do 
to  foster  and  sustain  a  free  society,  namely,  that  without  good  will 
and  voluntarism  the  most  noble  legislation  will  prove  inadequate. 


Part  of  America's  genius  has  been  to  welcome  people  of  richly 
variegated  origins.  Too  often  the  ideal  has  been  breached  under  the 
misguided  view  that  "one  nation  indivisible"  meant  one  homogenized 
citizenry.  In  truth,  the  United  States  is  really  a  Nation-State  com- 
posed cf  many  national  and  cultural  groups,  with  private  institutions 
the  practical  means  to  reflect  this  diversity.  But  private  institutions 
are  in  grave  jeopardy.  As  Alan  Pifer  stated  in  his  1970  report  to  the 
Carnegie  Foundation: 

Unless  this  decline  (in  private  institutions)  is  arrested  and 
reversed,  we  and  our  children  after  us,  will  almost  certainly 
be  living  in  a  society  where  the  idea  of  private  initiative  for  the 
common  good  has  become  little  but  a  quaint  anachronism 
largely  associated  with  the  mores  of  an  earlier  age.  Perhaps  at 
that  time  there  will  be  Americans  who  are  reasonably  satisfied 
with  the  kinds  of  lives  offered  them  by  a  society  which  functions 
solely  through  public  institutions.  But  there  may  well  be  others 
with  a  great  yearning  for  more  variety,  more  choice,  more 
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animation,  and  more  freedom  in  their  lives  than  such  a  system 
would  be  likely  to  provide. 

Not  all  Americans  will  accept  these  criteria,  and  many  who  do 
accept  them  will  give  different  interpretations  on  what  they  really 
mean  and  how  they  can  best  be  implemented.  The  important  thing 
is  to  place  the  criteria  under  critical  judgment  and  to  trust  democ- 
racy's ultimate  logic. 
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CHAPTER  VIII 


The  final  balance  sheet  must,  of  course,  include  major 
findings  of  fact  and  the  implications  of  these  findings  for  the  public 
good.  A  brief  restatement  of  both  provides  appropriate  prelude  to 
the  Panel's  summation  of  recommendations  for  both  public  and 
private  action. 


•  Wide  diversity  of  types  exists  within  the  nonpublic  school 
segment. 

•  Enrollments  are  declining.  Roman  Catholic  elementary 
schools  lost  20.7  percent  of  their  registrants  between  1963 
and  1969;  the  Missouri  Synod  of  Lutheran  Schools  has  also 
dipped  in  enrollment.  But  researchers  reported,  "It  seems 
likely  that  the  storm  now  buffeting  Catholic  schools  will  soon 
affect  most  other  nonpublic  schools  in  the  United  States.''  ^ 

•  Factors  explaining  declines  are  so  mixed  that  it  is  un- 
wise to  rely  on  a  single-cause  approach  in  developing  policy 
recommendations. 

•  Costs  are  rising.  This  is  especially  true  o^  teachers'  salaries, 
which  constitute  about  seventy  percent  of  operation  costs.  The 
growth  of  nonpublic  school  salaries  can  be  expected  to  keep 
pace  with  that  of  the  public  sector. 

•  Constitutional  criteria  are  still  fluid,  even  though  direct  aid  to 
to  church-related  schools  is  impermissible., 

•  Nonschool  influences  on  learning  are  so  powerful  that  solu- 
tions directed  only  toward  school  problems  will  prove 
inadequate. 

•  Widespread  ignorance  of  the  nonpublic  school  enterprise 
exists. 

•  Acceptance  of  nonpublic  schools  as  necessary  and  non- 
divisive  components  of  American  education  i..  growing. 


*  Issues  of  Aid  to  Nonpublic  Schools,  I,  Ch.  VII:  2. 
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1.  For  the  nonpublic  community: 

•  The  days  of  an  assured  student  demand  and  automatic 
support  have  ended, 

•  Overemphasis  on  problems,  to  the  neglect  of  problem-solving, 
has  created  a  poor  public  image, 

•  Insularity  has  impeded  comprehensive  reform  because  prob- 
lems of  one  school  were  not  perceived  as  potential  problems 
for  all  schools, 

•  The  public  school  crisis  itself  is  so  severe  that  df;mands  for 
total  public  funding  are  presently  unrealistic,  theafore  public 
support  plans  will  still  require  enormous  self-help, 

2.  For  the  public: 

•  Some  $3  billion  of  added  operatinc^  costs  could  annually  fall 
on  the  already  heavily  br.rdep'-  public  sector  if  nonpublic 
schools  collapse, 

•  The  heaviest  burden  will  fall  on  seven  industrial  States  and 
v.'i  rrajor  urb'tn  centers  which  desperately  need  stabilizing 
sup;^rt  irom  every  source, 

•  '  he  sociocultural  costs  may  prove  more  prohibitive  than 
jollar  ca     especially  for  racially  changing  neighborhoods, 

•  EfTect'w  '^hoices  for  alternative  education  are  declining. 


There  is  no  doubt  that  educational  pluralism  is  a  force  for  good 
in  American  life.  This  view  is  fully  shared  by  the  Commission  on 
School  Finance,  which  concluded  that  nonpi'^'  -  schools  serve  the 
'  ''^lic  interest  because :  ^ 

•  They  pro\ide  diversity,  choice,  and  he,  .thy  competition  to 
traditional  public  education, 

•  (They  provide)  the  mf^anr  ^or  substantial  groups  of  Ameri- 
cans to  express  th^selves  socially,  ethnically,  culturally,  and 
religiously  through  educational  institutions,' 

•  Inner-city  religious  schools  may  preserve  a  degree  of  ethnic 
and  racial  separation,  but,  at  the  same  time,  they  also 
preserve  at  least  a  se^nblance  of  racial  balance  in  these  old 
neighborhoods, 

•  Urban  nonpublic  schools  often  enroll  a  significant  number 
of  children  who  are  not  adherents  to  their  faith.  This  would 


*  Schools,  PtopU,  end  Money,pp.  54-6. 

*The  Ohio  State  University  Research  Foundation  Report  tc  the  Commis- 
sion concluded  that  ^'the  current  forms  of  urban  educational  governance 
makes  little  allowar/'c  for  diversity,'*  Problems  of  Finane'ng  Inner-City 
Schools,  p,  52. 
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indicate  that  their  parents  consider  these  schools  preferable 
'n  quality  to  public  education  available  to  them. 

These  arc  surely  elements  of  coniequencc  to  the  public  purpose. 


For  the  nonpublic  schoul  community: 

•  Sharpen  identity  by  defining  specific  goals  and  objectives  for 
each  school. 

•  Associate  with  public  and  other  nonpublic  educational 
agencies. 

•  Practice  broad-based  accountability. 

•  Break  the  problenr-^isychosis  syndrome. 

•  Recruit  vigorously. 

•  Experiment  with  ecor'>nical  mobile  school  construction. 

•  Mount  joint  public  ,t  ^tions  projects. 

•  Keep  tight  rein  on  operating  costs. 

•  Strive  to  reach  all  private  mcome  sources— tuitions,  gifts, 
contributed  services. 

•  Build  partnerships  with  colleges  and  universities,  especially 
with  those  maintained  by  the  same  sponsors. 

•  Intensify  the  personal  dimension  in  teacher/pupil  relation- 
ships. 

•  Involve  parents. 

•  Be  a  dedicated  partner  in  integrated  education. 
For  the  public: 

•  Support  Federal  assistance  programs  for  the  u.  jan  poor. 

•  Grant  Federal  tax  credits  for  nonpublic  tuition  costs. 

•  Extend  Federal  construction  loan  programs  to  nonpublic 
school  sponsors. 

•  Provide  participation  to  nonpublic  school  pupils  on  the  sani: 
basis  as  for  public  school  students  in  all  future  federal  aid 
programs. 


The  time  has  come  for  a  bold  new  look  at  education.  To  look 
boldly  requires  avoidance  of  two  evils:  (1 )  of  ignoring  the  past  and 
inviting  previous  error,  or  (2)  of  worshipping  the  past  and  clinging 
to  molds  now  obsolete. 

For  future  education,  the  greater  threat  comes  from  the  second 
course.  All  too  vivid  are  the  successes  rather  than  the  shortcomings 
of  the  melting-pot  theory;  all  too  ingrained  is  the  memory  of  early 
religious  divisiveness  rather  than  religion's  unifying  contribution;  all 
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too  stressed  is  the  threat  of  the  nonpublic  schools  to  the  establish- 
ment, and  forgotten  are  the  attacks  on  religious  and  ethnic  schools, 
>  especially  violent  after  World  War  I,  Problems  which  divide  us  to- 

day are  no  longer  rooted  in  religious  prejudice.  Ra-  and  ethnic 
identity,  poverty  and  crime,  drugs  and  pollution  are  now  the  Nation's 
domestic  concern. 

The  country's  needs  have  changed.  The  churches'  needs  have 
changed.  The  schools'  needs  have  changed.  And  new  needs  raise 
new  questions.  Can  evidence  support  the  myth  that  a  seventeen- 
year-old  high  school  senior  is  being  indoctrinated  in  a  church-related 
school,  but  a  seventeen-year-old  freshman  is  being  educated  in  a 
church-related  college?  Is  a  publicly  funded  church-related  school 
which  fulfills  all  State  requirements  an  intrinsic  danger  to  the  sep- 
aiation  of  church  and  State?  What  religious  sect  espouses  ai  estab- 
lished State  church?  This  world  of  fantasy  must  #>nd  sometime. 


When  it  does,  genuine  freedoiu  of  Jioice  in  education  will 
be  the  possession  of  all  Americans.  A  Bill  of  Educational  Rights 
can  make  this  Nation's  l£76  annivc^saiy  truly  meaningful.  In 
a  word,  the  challenge  to  the  Amei  "an  conscience  is  simply  how 
best  to  deal  with  consequences  flowing  from  the  moment — 
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Mr.  Brotzmax.  I  will  yield  to  the  gentleman  from  Illinois, 
•  '  j^^?^'  ^  certainly  don't  profess  to  be,  in  any  way,  an  expert 
m  the  held  of  constitutional  law,  but  long  ago  we  adopted,  notwith- 
standmg  the  basic  concept  of  separation  of  church  and  state,  a  pro- 
vision to  the  effect  that  a  contribution  to  a  church  is  deductible.  How 
then  can  there  really  be  a  constitutional  question  in  this  case? 

1  thank  the  gentleman  for  yielding, 

M,^',S^oTZMAN,  I  think  there  is  a  constitutional  question,  and  I 
think  It  comes  from  that  line  of  cases  that  prohibits  the  distribution 
of  tax  funds  for  so-culled  secular  school  purposes,  I  have  not  seen  anv 
cases  that  permit  leaving  the  money  there  in  the  first  place:  that  is, 
on  the  so-called  tax  credit  theory, 

^  Mr,  Carey,  I  would  like  to  make  the  record  clear  at  this  point.  It 
IS  extremely  significant  that  all  the  court  cases  including  the  latest 
one,  the  Lemon  case,  really  concern  the  trial  of  actions  relating  to 
State  statutes  against  the  clear-cut  provisions  of  State  constitutional 
prohibitions  for  the  use  of  State  public  funds. 

There  has  been  no  court  finding  that  an  act  of  Congress  relating  to 
education  has  ran  afoul  of  constitutional  principles.  No  case  of  that 
kmd  has  been  handed  down  by  the  court.  In  fact,  the  only  case  that 
concerned  an  act  of  Congress,  the  Higher  Education  Act,  was  upheld 
u  which  came  down  the  same  time  as  the  Lemon  case, 

So,  the  only  time  the  court  has  ruled  on  the  constitutionality  of 
Federal  funds,  it  upheld  the  Higher  Educational  Act  provisions  save 
one  minor  recommendation,  which  has  since  been  handled  bv  the 
comnnttee, 

Mr,  Brotzman,  I  am  aware  of  that  differentiation. 

May  I  ask  one  more  question  on  this  point?  Has  there  been  a  State 
court  case  where  they  have  approved  the  so-called  tax  credit  approach? 

Rabbi  Sherer,  A  few  weeks  ago  the  Stat-  of  Minnesota  approved 
not  only  the  concept  of  the  Minnesota  State  law,  which  gives  taA 
credits  but  has  what  Congressman  Carey  calls  tax  remissions  as  part 
of  Its  law.  That  was  approved  by  the  Minnesota  State  court, 

Mr,  Brotzman,  I  yield  to  the  gentleman  from  Florida, 

Mr,  Gibbons,  I  don't  think  you  can  discuss  it  wothout  clearly 
looking  at  the  origins  of  the  U,S,  Constitution,  The  amendment  was 
drafted  by;  Madison  and  Thomas  Jefferson,  when  Patrick  Henry  and 
the  Virginia  Legislature  were  involved  in  the  disestablishment  of  the 
Ai^lican  Church  in  Virginia, 

The  whole  debate  and  history  of  the  first  amendment  is  exactly  in 
point  with  what  you  are  discussing  here.  There  Patrick  Henry  was 
trying  to  give  money  from  the  taxpayers  of  Virginia  to  educate  teachers 
m  the  Anghcan  Churcu,  and  that  is  the  basis  of  the  first  amendment— 
the  htstoncal  development  of  the  first  amendment  written  by  James 
Madison  that  is  part  of  our  Constitution  today. 

For  you  all  to  sit  here  today  and  say  there  is  no  constitutional 
question  involved  is  a  shock  to  me.  That  is  why  I  want  to  see  the  legal 
studies  that  you  have  made  as  to  the  question  of  constitutionality 
because  it  is  very  much  in  point.  Anyone  who  has  ever  studied  the 
history  of  the  United  States  ought  to  know  that, 

Mr,  Carey,  Would  the  gentleman  yield  to  me? 

Mr,  Gibbons,  I  don't  have  the  floor, 

Mr  Brotzman  I  scill  have  the  floor. 
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The  Chairman.  Let's  let  Rabbi  Sherer  reply. 

Rabbi  Sherer.  As  in  life,  there  are  many  questions,  but  there  are 
also  answers.  We,  in  our  statement,  clearly  said  we  reco&;nize  the 
difficulties  in  ^yorking  \vithin  the  framework  of  the  tax  laws.  We 
recognize  there  is  a  question,  but  our  attorneys,  as  do  the  Government 
attorneys,  say  there  are  answers  to  these  questions  and  mth  the 
chairman's  permission  it  is  our  intention,  as  already  stated  by  our 
executive  director,  to  submit  to  you  opinions  from  respected  con- 
stitutional authorities  explaining  why  the  tax  credit  vehicle  is  in  their 
views  constitutional. 

Mr.  Brotzman.  That  is  all  I  have.  Thank  you  very  much. 

Mr.  Carey.  Since  the  rabbi  mil  have  a  bnef  prepared  by  a  con- 
stitutional authority,  I  won't  engage  in  a  colloquy  with  Mr.  Gibbons 
of  Florida.  I  don't  think  I  qualify  as  a  constitutional  exi>ert,  although 
he  may.  My  notion  of  the  first  amendment  leaves  open  in  the  final 
Madison  draft  the  free  exercise  clause  which  gave  preeminence  to  the 
disestablishment  clause. 

The  Chairman.  Mr.  Coicir^n. 

Mr.  CoRMAN.  I  am  sure  there  is  a  fundamental  question  as  to 
whether  we  should  get  into  that,  and  after  that,  how  much  should  we 
contribute  in  tax  dollars  to  students  in  private  schools?  I  call  your 
attention  to  the  fact  that  under  our  tax  laws  we  allow  for  the  great 
bulk  of  parents  about  $105  a  year  for  federal  support  of  their  child. 
That  is  based  on  the  14-percent  rate,  but  I  guess  that  is  the  bulk  of 
what  the  young  children  get. 

For  a  welfare  recipient  in  Mississippi,  the  amount  for  total  expenses 
for  a  child  is  $177  a  month.  Is  it  realistic  to  say  in  the  face  of  that  that 
we  oi^ht  to  pay  $200  a  year  for  this  child  to  go  to  a  private  school? 

Rabbi  Sherer.  The  fact  does  remain  realistically  for  the  public 
schoolchild  that  there  are  other  avenues  of  income  to  make  certain 
that  his  education  can  be  provided  in  a  sensible  manner  over  and 
above  the  contribution  of  th«  Federal  Government.  As  far  as  the  non- 
public schoolclAild  is  concerned,  there  is  absolutely  no  other  recourse 
over  and  above  the  charitable  giving  of  the  religious  faith  communities 
and  their  members  in  this  country. 

So  that  on  the  one  hand  the  public  schoolchild  has  several  sources 
of  income.  The  nonpublic  schoolchild  has  only  the  charitable  giving 
and  rnless  our  Federal  Govenimcnt  as  we  mentioned  in  our  testimony 
will  come  to  grips  with  some  support  than  the  viability  of  his  being 
educated  and  of  the  parf'nt  getting  the  freedom  of  choice  is  really  not 
meaningful  or  realistic. 

Mr.  Gorman.  I  wonder  if  we  have  really  come  to  grips  in  taking 
care  of  a  child  in  or  out  of  school.  In  a  sense,  we  give  a  credit  of  $105 
toward  the  total  expense  that  a  parent  must  bear  if  he  is  in  the  low- 
income  bracket.  Tha^  is  the  advantage  he  has  for  having  a  child.  It 
is  just  a  problem  for  me  to  try  to  parcel  out  tax  dollars  without  know- 
ing^where  they  can  justifiably  be  ipent. 

The  administration  testified  yesterday  supporting  the  negative 
income  tax  portion  of  the  bill,  but  they  Vant  it  cut  from  other  ex- 
penditures. Initially  they  indicated  they  want  it  lo  come  fiom  the 
public  school  sector,  but  they  did  seem  to  change  their  mind  on  that 
phrase. 
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We  seem  to  have  failed  to  address  ourselves  to  so  many  human 
problem^.  Tax  credit  for  nonpublic  school  tuition  may  be  very  high 
on  the  list,  but  the  child  living  on  $177  a  month  in  a  welfare  family 
is  a  difficult  problem  too. 

Mr.  Collier,  Would  the  gentleman  yield  to  me? 

Mr,  Gorman.  Yes,  sir. 

Mr.  Collier,  What  you  are  doing  is  completely  ignoring  the  other 
sources  of  public  funds  which  would  certainly  eliminate  the  inequity 
to  which  it  would  inure. 

The  Chairman,  Are  there  any  further  questions? 

Mr.  Wagguuuer. 

Mr.  Waooonner,  Rabbi  Sherer,  in  looking  at  your  statement, 
in  the  first  para^aph  beginning  on  pa^e  2,  you  say  you  are  here  today 
on  behalf  of  millions  o'  parents  fightmg  to  sustain  a  basic  Treedom, 
freedom  of  choice.  This  is  a  real  issue.  "We  believe  the  right  of  the 
parent  to  choose  the  place  and  form  of  education  for  his  child  is  a 
rirfit  guaranteed  by  the  Constitution," 

1  would  like  for  you  to  elaborate  a  little  further  on  that  particular 
statement  about  freedom  of  choice.  With  the  language  you  use  you 
don't  place  any  limitation  on  freedom  of  choice  as  a  constitutional 
right.  Is  that  in  effect  what  you  are  really  saying? 

Rabbi  Sherer.  There  is  the  Pierce  case  which  talks  about  that  in 
clear-cut  terms  that  parents  are  entitled  to  choose  whatever  type  of 
education  they  seenri  fit  and  deem  fit  for  their  children.  At  the  same 
time  it  should  be  pointed  out  that  in  the  very  beginning  from  Colonial 
days  and  from  our  very  inception  as  a  nation,  the  American  way  of 
life  never  meant  for  eaucational  society  to  be  monolithic  or  to  be  a 
straitjacket.  Going  back  to  our  very  be^ning  as  a  nation,  the  basic 
idea  of  American  education  saw  the  various  colors  of  the  rainbow  as 
being  the  ultimate  goal  so  that  we  have  this  diversity,  but  I  believe 
that  there  are  constitutional  cases  which  we  could  quote  and,  Mr* 
Zylstra,  if  you  have  them  here  in  your  panel  studies,  we  can  forward 
them  to  you.  Congressman,  to  buttress  up  what  we  are  trying  to  pre- 
sent this  morning. 

Mr.  Waooonner.  I  would  like  for  this  to  be  a  part  of  the  record. 
After  my  questiv^n  you  spoke  of  the  type  of  education.  In  your  pre- 
pared statement  you  spoke  of  the  place  and  the  forum  of  education. 
There  is  a  considerable  difference  oetween  the  place  and  the  forum 
which  is  a  type  of  which  you  just  spoke. 

I  want  the  record  to  show  officially  whether  you  are  really  taking 
a  position  in  making  your  voice  heard  for  the  first  time  for  the  place 
for  neighborhood  schools. 

Rabbi  Sherer.  The  concept  of  neighborho^Kl  p  hools  is  not  what 
we  are  alluding  to  in  ttis  particular  document.  What  we  are  talking 
about  is  the  life  style,  velues,  and  wha  ever  type  of  school  a  parent  de- 
sires. If  you  are  seeking  i<^gal  background,  the  leeal  document  that  we 
will  present  will  cover  a  broad  area  of  issues  which  I  believe  will  answer 
the  various  points  that  you  raise. 

Mr.  Waggonner.  You  are  not  taking  a  position,  then  when  you  use 
the  word  ''place^'  for  the  principle  of  neignDorhood  schools? 

Rabb*  Sherer.  We  are  talking  in  terms  of  nonpublic  school  sector. 
Our  concern  as  nonpublic  educators  relates  to  nonpublic  education. 
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Mr.  Waggonner.  You  would  say  then  the  Constitution  makes  pro- 
vision for  nonpublic  school  students  and  that  it  does  not  make  pro- 
vision for  the  public  school  students? 

Rabbi  Sherek.  As  long  as  the  schools  do  not  discriminate  on  the 
basis  of  race,  color,  or  national  origin,  we  believe  the  school  has  a 
right  to  exist. 

Mr.  Waggonner.  I  am  not  talking  so  much  about  the  right  of  the 
school  to  exist,  but  your  stated  position  is  that  the  parent  has  the 
right  to  choose  the  place  and  forum. 

Rabbi  Sherer.  So  lon^  as  the  place  and  form  of  the  school  he 
chooses  lives  up  to  certain  constitutional  requirements  and  to  the 
laws  of  Congress.  As  long  as  that  school  lives  up  to  the  laws  of  Congress 
and  the  Constitution,  the  parent  should  have  the  right  to  choose  that 
place  or  form. 

Mr.  Waggonner.  Then  you  are  qualifying  your  blanket  statement 
that  everybody  is  guaranteed  by  the  Constitution  the  right  to  choose 
a  place  and  the  form  of  education. 

Rabbi  Sherer.  Congressman,  I  am  qualifying  it  to  the  extent  that 
everv  statement  we  make  and  every  law  passed  by  Congress  is  based 
on  the  need  to  conform  to  the  Constitution  of  hiie  United  States.  I 
believe  without  having  spelled  it  out  in  this  document,  it  is  certainly 
implicit.  We  are  law-abiding  citizens  and  we  expect  the  citizens  of  the 
country  to  understand  that  we  will  abide  by  the  law. 

Mr.  Waggonner.  How  do  you  sc^uare  that  with  page  10  of  your 
statement  where  you  say,  "Mr.  Chairman,  Citizens  Relief  for  Educa- 
tion by  Income  Tax  seeks  fair  and  equitable  treatment  under  the  law 
for  all  citizens." 

You  didn't  say  for  all  citizens  who  choose  to  send  their  youngsters 
to  nonpublic  schools.  You  used  the  all-inclusive  word  "all. 

Raboi  Sherer.  Congressman,  we  believe  all  citizens  of  our  countr}' 
do  indeed  have  the  right  at  this  time  to  send  their  children  to  a  school 
which  is  operating  under  th?  laws  of  our  land.  When  we  speak  here 
about  seeking  fair  and  equitable  treatment  under  the  law  for  all 
citizens,  in  the  framework  of  this  particular  hearing,  we  are  referring 
to  that  segment  of  our  citizens  wno  are  unjustly  being  denied  their 
right  because  of  "pocketbook  persuasion''  from  sending  their  child  to  a 
school  ^  their  choice,  not  by  Constitution  but  by  the  financial 
concerns. 

We  leel  and  we  state  very  clearly  that  there  should  be  equa'  treat- 
ment for  all  citizens  so  'ong  as  they  send  their  children  to  schools  which 
abide  bv  the  laws  of  our  country !^ 

Mr.  VTaggonner.  You  hav<»  advanced  the  argument  that  they  have 
the  constitutional  right.  Are  vcu  now  taking  the  position  that  when 
there  is  a  conflict  the  laws  of  '  ongress  transcend  the  Constitution'/ 

Rabbi  Sherer.  Sir,  I  am  jertainly  not  equipped  by  training  or 
what  have  you  to  determine  ♦he  fine  points  between  ♦he  relationsnips 
between  Congress  and  the  Supreme  Court.  I  would  say  that  American 
citizens  have  the  duty  and  the  obligation  to  live  up  to  the  laws  of  the 
land  as  they  are  laid  oMt  in  the  Congress  of  the  United  States  and  as 
thev  are  si)elled  out  by  the  Supreme  Court.  Our  only  concern  that  we 
addressed  ourselves  to  this  morning  is  the  fact  that,  while  this  const- 
tuiior.al  right  is  here  and  is  available  for  all  parents,  the  nonpublic 
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school  parent  is  being  denied  the  right  not  by  the  Constitution,  not 
by  the  law,  but  by  the  realities  of  life  itself. 

Mr.  Waggoxner.  You  are  not  taking  the  position  that  you  are 
more  concerned  with  the  problems  of  the  nonpublic  school  students 
than  of  the  public  school  student,  are  you? 

Rabbi  Sherer.  1  said  in  our  original  statement  about  half  an  hour 
ago  that  we  are  concerned  with  the  totality  of  American  education. 
Our  presentation  this  morning,  within  the  framework  of  this  hearing, 
is  about  the  problems,  the  serious  problemr?,  of  the  nonpublic  school 
parents,  sir. 

Mr.  Waggonner.  In  effect,  if  you  care  to  respond  to  mv  statement, 
you  are  qualifnng  vour  statement  that  you  have  submitted  for  the 
record  by  saving  tfeat  you  are  really  not  talking  about  all  citizens 
when  you  talk  about  freedom  of  choice.  You  are  talking  about  all 
citizens  who  exercise  their  freedom  of  choice.  On  that  I  agree  with  you, 

I  am  not  being  argumentative.  I  am  trving  to  show  that  you  took 
a  rather  inconsistent,  unqualified  position  in  your  prepared  statement. 
,  You  are  proving  the  point  that,  American  human  nature  being  what 
it  is,  we  nave  ^ven  some  credence  today  to  the  adage  that  there  are 
at  least  two  thinp  with  which  you  cannot  tamper:  a  man's  children 
or  his  pocketbook  without  someone's  expressing  disagreement.  Isn't 
that  really  about  what  you  are  saying? 

Rabbi  Sherer.  Congressman,  with  all  due  respect  we  feel  that  in 
our  statement  we  clearly  enunciate  the  view  that  ever}*  parent  should 
be  able  to  exercise  his  freedom  of  choice,  but  it  is  obvious  that  in  this 
country,  we  are  a  country  of  laws  and  we  have  to  abide  bj'  the  laws. 
Wc  of  the  nonpublic  school  sector  will  abide  by  the  laws,  and  we'are 
abi  ling  by  the  law. 

•  We  are'not  narrowing  or  qualifying  our  statement.  I  don't  consider 
this  a  qualification  'J  we  make  a  simple  statement  of  fact  that  everyone 
must  aoide  by  the  .  w.  We  will  continue  to  abide  bj;  the  law,  and  we 
merely  ask  within  the  framework  of  the  law,  that  injustice  to  parents 
be  removed. 

Mr.  Waggonner.  Would  you  agree  with  the  statement  you  have 
taken  this  position  as  long  as  one  is  available  to  fancy  his  whims  or  to 
fancy  the  exercise;  of  his  freedom  of  choice,  he  should  be  allowed  to 
do  it.  But  if  he  is  financially  unable  to  exercise  this  freedom  of  choice, 
the  Government  should  subsidize  hiro? 

Rabbi  Sherer.  We  are  not  talking  in  terms  of  subsidy. 

Mr  Wagoonner.  You  do  not  consider  a  tax  credit  a  form  of 
subsiuy? 

Rabbi  Sherer.  We  would  consider  it  a  rectification  of  injustice 
to  a  man  who  is  ))aying  double  taxation.  A  man  whose  money  is  being 
utilized  for  sending  his  ne^hbors'  children  to  a  public  school  at  the 
same  time  he  has  to  take  his  own  funds  and  tax  hmiself  again  to  send 
his  child  to  a  ncnprblic  school.  It  is  a  rectification  of  taxation. 

Mr.  Waggonner.  Are  you  saying  the  payment  of  taxes  for  public 
education  should  no*  be  required  by  aJl?  Are  you  saying  it  is  uncon- 
f  titutional,  the  so-called  double  taxation? 

Rabbi  Sherer.  There  is  no  indication  in  our  statement  that  we 
are  about  to  bo}rcott  the  payment  of  taxes.  As  I  said  throughout 
our  testimony  this  morning,  we  are  American  citizens,  fulfilling  our 
obligations  to  the  letter  of  the  law.  We  merely  ask  that  that  part  of 
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the  tax  money  that  we  are  giving  to  educate  our  neighbor's  child  in  a 
public  school  be  refunded  to  us  to  enable  at  least  partly  to  bear  the 
brunt  of  exercising,  our  right  of  sending  a  child  to  a  school  of  our 
choice. 

Mr.  Waggonner.  Should  a  credit  be  granted,  do  you  take  the 
position  that  in  no  way  constitutes  .y-form  of  a  subsidy  which  coi'.ld 
in  any  way  aid  a  religion,  any  relig. or  all  religions? 

Rabbi  Sherer.  In  our  view  this^  is  not  a  subsidy  to  the  school. 
This  is  an  assistance  to  a  parent  by  riving  him  back  some  of  the  money 
that  he  has  already  given  to  the  U.S.  Government  and  I  would  dis- 
tinguish, if  I  may,  between  a  subsidy  as  one  who  grants  a  certain 
amount  of  money  to  someone  out  of  the  goodness  of  his  heart  or  to 
help  him  in  some  dire  need.  Here  we  are  talking  in  terms  of  this 
nonpublic  school  parent  having  already  given  an  amount  of  money 
to  the  Government  for  the  purposes  of  education  and  the  Government 
now  is  merely  going  to  return  to  him  part  of  his  own  money. 

Mr.  Waggonner.  You  are  not  takmg  the  position  now  that  this 
tax  credit  is  one  of  dire  need? 

Rabbi  Sherek.  It  is  one  of  dire  need,  but  it  is  not  a  subsidy. 

Mr.  Gibbons.  I  am  intrigued  by  this  argument  we  are  doing  tax 
justice  by  giving  back  to  someone  who  has  paid  some  taxes  money 
that  they  gave  because  they  send  their  children  to  private  schools. 
How  about  ^he  people  who  don't  have  any  children?  Shouldn't  we  give 
them  some  tax  money  back,  too?  They  pay  the  same  school  taxes. 

Rabbi  Sherer.  Congressman,  we  have  never  objected  to  pj^ying 
texes  to  the  Government  for  the  use  of  public  schools.  We  have  not 
come  hen  for  this  purpose.  We  pay  these  taxes. 

Mr.  Gibbons.  Your  case  is  based  on  the  argument,  if  I  understand 
it,  that  your  people  are  entitled  to  some  money  back  because  they  pay 
tax  money  for  which  they  get  no  benefit.  Well,  how  about  the  people 
who  have  no  children?  Should  we  give  them  money  back,  too? 

Rabbi  Sherer.  We  are  not  askmg  for  money  back  if  our  children 
do  not  go  to  nonpublic  schools.  In  laying  a  broad  base  of  rationale  for 
tax  credits.  Congressman,  one  of  thft  points  we  are  making  is  to  dis- 
tinguish between  an  outri^t  ^ant  or  subsidy  to  a  farmer  or  what- 
have-you  and  what  we  are  asking  for..  One  of  the  distinctions  is  that 
we  arc  ir.  essence  getting  a  refund  of  money  that  we  have  paid  to  the 
Government. 

We  are  in  no  way  asking  that  if  there  is  no  dire  need  as  in  our  case 
that  chere  be  any  reason  for  nonpayment  of  taxes. 

Mr.  Waggonner.  If  you  pursue  that  argument  far  enough,  you  reach 
the  conclusion  a  man  who  has  paid  his  nard-earned  dollars  into  the 
General  Treasury  of  the  United  States,  if  he  is  not  a  beneficiary  or 
recipient  of  welfare,  thrn  he  would  be  entitled  to  a  refund  there. 

Rabbi  S^ieher.  We  don't  intend  to  pursue  it  that  far  because  not 
everything  in  life  can  be  pursued  to  the  nth  degree.  A  lot  of  things  in 
logic  would  not  work  out  that  way  if  we  were  to  pursue  it  to  the  nth 
degree. 

All  we  are  saying  is  that  one  rf  the  rational  foundations  of  our 
claim  to  differentiate  between  a  subsidy  and  a  tax  credit  is  that  here, 
in  essence,  we  are  returning  part  of  the  money  to  the  parent  that  he 
has  paid  in. 

Mr.  Waggonner.  But  you  are  \\illing  to  pursue  it  to  the  point  that 
you  reap  some  benefit. 

erJc 
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Rabbi  Sherbr.  Not  because  we  reap  a  benefit,  but  because  the 
Amencan  educational  society  and  America  in  its  entirety  will  reap 
the  benefit  of  niaking  it  possible  for  diversity  in  education,  for  educa- 
tional competition  to  flourish  and  continue  rather  than  withering 
at  the  vine. 

Mr.  Waooonner.  Do  you  view  this  as  a  subsidy  to  higher  education 
or  a  subsidy  to  poorer  people? 

Rabbi  Sherer.  We  view  this  as  a  problem  which  affects  nonpublic 
school  parents  who  are  unable  becau«^  of  financial  reasons  to  sead  a 
child  to  a  school  of  their  choice. 

Mr.  Waooonner.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Mr.  Carey? 

Mr.  Carey.  I  just  want  to  make  the  point  that  it  is  very  plain  why 
this  is  not  a  subsidy  in  the  term  we  iionnally  use  that  expression 

The  schools  we  are  talking  about  fulfill  the  compulsory  education 
requirement  laws  of  the  St^*,tes.  Those  schools,  therefore,  perform  or 
provide  a  public  service.  That  is  far  different  from  someone  who 
receives  a  subsidy  not  pursuant  to  a  compulsory  law,  which  is  placed 
upon  the  institution  by  tue  State. 

I  might  add  that  even  where  there  is  not  compulsion  now^  elements 
of  incentive  are  appearing,  as  we  have  moved  clearly  in  the  direction 
of  asking  those  who  are  polluting  the  environment  to  improve  their 
facilities  by  granting  incentives.  This  is  not  out  of  character  with  the 
public  good. 

The  point  is  that  the  nonpublic  schools  fulfill  the  compulsory  educa- 
tional laws  of  the  State  as  well  as  qualify  under  spction  501(c)  (3;  of 
the  Interna)  Revenue  Code  as  charitable  oreanizations. 

Secondly,  with  regard  *->  the  points  made  by  my  colleague  from 
Florida  as  far  as  relieving  those  with  no  children  of  the  expense  of 
supporting  schools,  we  heard  yesterday  from  the  administration  that 
perhaps  an  amendment  to  title  I  could  be  offered.  We  should  examine 
the  impact  of  taxes  of  elderly  and  the  unfair  burden  placed  upon  Ihem 
by  the  high  school  taxes  in  communities 

If  he  wants  to  make  an  amendment  to  title  I,  I  am  prepared  to 
accept  it,  but  I  think  the  group  here  is  talking  to  title  II. 

The  Chairman.  If  there  are  no  other  questions,  thank  you  very 
mud  ,  gentlemen,  for  your  appearance  this  morning. 

Without  objection  the  committee  will  recess  ntil  2  o'clock  this 
afternoon. 

(Whereupon,  at  12:15  p.m.  the  committee  recessed,  to  reconvene  at 
2  p.m.  of  the  same  day.) 

After  Recess 

Mr.  Grekn  (presiding).  I  would  like,  at  this  time,  to  determine 
whether  or  not  Mrs.  Rebecca  Goldblum  is  in  the  room. 
Mrs.  Goldblum.  Yes,  Mr.  Chairman. 

Mr.  Green.  Mrs.  Goldblum,  we  would  like  to  resume  the  hearings 
at  this  time.  If  you  would  come  forward,  we  will  resume  these  hearings 
with  your  testimony. 
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STATEMENT  OF  REBECCA  OOLDBLUM,  VICE  PRESIDENT,  AMERICAN 
ETHICAL  UNION,  NEW  YORK,  N.Y.,  AND  CHAIRMAN,  COMMITTEE 
ON  ETHICAL  CONCERNS  OP  THE  NATIONAL  WOMEN'S  CONFER- 
ENCE,  AMERICAN  ETHICAL  UNION 

Mrs.  GoLDBLUM.  Mr.  Chairman  and  honorable  members  of  this 
committee:  My  name  is  Rebecca  Goldblum.  I  am  vice  president  of 
the  American  Ethical  Union,  which  is  an  ethical  culture  and  humanist 
federation  of  26  religious  societies  and  fellowships  as  well  as  members- 
aWaige  of  the  ethical-humanist  philosophy  throughout  the  United 
States.  Our  headquarters  are  at  2  West  64  Street,  New  York  City. 

I  am  also  chairman  of  the  Committee  on  Ethical  Concerns  of  the 
National  Women's  Conference  of  the  A  nerican  Ethical  Union. 

My  testimony  will  be  confined  to  the  issues  involved  in  title  II  of 
the  act,  as  my  organization  has  not  taken  a  position  on  title  I,  although 
we  favor  it  in  principle. 

As  a  religious  oiganization,  we  believe  in  the  preservation  and  i.ie 
improvement  of  the  democratic  way  of  life,  believing  that  a  parson 
can  develop  to  his  highest  potential  in  this  way.  We  are  convinced 
that  the  public  school  system  is  the  key  to  this  development,  that  it 
IS  a  strong  force  in  the  building  of  a  free  society. 

Professionals  in  the  field  of  child  v^relfare  stress  the  importance  of  the 
educational  and  environmental  influences  during  the  formative  years 
*u  fj  children.  They  have  pointed  out  that  in  very  young 

children  the  factors  of  color,  race,  religion,  or  etonomic  status  do  not 
create  barriers  to  friendship.  These  children  from  different  segments 
u  ^"^^,9^*^^y  ^  appreciate  in  terms  of  personal  experience  in 

the  public  schools  that  each  of  his  peers  has  something  distinctive  to 
contribute  to  his  growth  and  development.  For  the  vast  masses  of 
American  children  and  youth  if  all  a^es  and  religions,  national 
backgrounds,  levels  of  economic  stati  ,  t  is  the  public  school  that 
prepares  them  for  adult  life  and  for  contributing  productively  to 
Amencan  civilization. 

I  kno'v  that  many  of  you  educated  in  our  uublic  scl  ools  are  grateful 
for  the  opportunities  you  have  had  to  be  exposed  to  the  variety  of 
cultures  in  which  we  are  so  rich  'n  this  country. 

It  is  (o^  these  reasons  that  we  would  deplore  any  act  which  would 
destroy  or  weaken  one  of  the  basic  and  unique  institutions  in  our 
deniocracy.  By  dividing  public  fund3,  which  are  aUvays  likely  to  be 
limited,  among  diverse  school  systems,  there  will  be  a  struggle  for 
existing  funds  and  a  consequent  reduction  in  quality  for  all. 

There  are  ovei  250  different  religious  sects  and  denominations  in 
the  United  States.  Oiice  the  public  treasury  is  opened  for  such 
fmidmg  as  is  proposed,  there  ynll  no  doubt  be  a  proliferation  of 
migious  schools  of  even  the  smallest  denomination  or  ideologies. 
These  could  not  operate  on  cp.imura  educational  levels.  According 
to  a  study  made  hy  the  National  Educational  Finance  Project  (funded 
under  Public  Law  89-10)  '.vhich  opposes  tax  aid  for  nonpublic  educa- 
tion, elementary  schools  should  have  60  to  100  students  per  grade  for 
optimal  size  and  quality,  and  secondary  schools  should  have  at 
least  100  students  in  their  graduating  class. 

We  know  that  it  is  more  costly  "nance  many  systems  instead 
of  one.  At  the  present  time,  at  least  90  percent  of  the  nonpublic  schools 
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are  parochial  or  church  related.  About  75  percent  of  this  number  are 
Roman  Catholic  schools,  some  of  the  other  parochial  schools  being 
Lutheran,  Christian  Ref  )rmed,  Seventh  Day  Adventists,  Jewish, 
Episcopal,  Friends,  Black  Muslim,  and  secular  private  schools.. 

We  must  not  delude  ourselves  as  to  the  limited  funding  proposed.. 
The  goal,  often  expressed,  is  parity  with  the  public  school  system.. 

On  the  topic  of  problems  of  desegregation,  what  has  been  the  case 
in  the  last  2b  years;  For  a  variety  of  reasons  there  has  been  a  marked 
exodus  from  public  schools  to  the  religious  and  private  schools,  the 
most  important  reason  being  the  U.S.  Supreme  Court  decision  that 
education  could  not  be  equal  if  separate. 

In  New  York  City,  every  effort  toward  desegration  in  the  public 
schools  resulted  in  the  increased  growth  of  the  nonpublic  schools,  of 
which  90  percent  is  white.  For  the  last  few  years,  there  has  been 
increased  enrollment  in  Jewish  day  schools  and  in  nonsectarian  private 
schools.  It  is  only  the  Roman  Catholic  schools  that  are  faced  with 
lower  registration  *^nd  correspondingly  rising  costs.  Their  forebodings 
of  the  necessity  of  mass  closings  because  of  financial  straits  do  not 
seem  to  agree  \vith  two  important  studies  made  recently. 

Governor  Rock*^feller's  Commission  on  the  Qualitj^,  Cost,  and 
Financing  of  Elem^mtary  and  Secondary  Education  (more  commonly 
known  as  the  Flelschmann  Commission),  after  a  study  of  2  years, 
asserted  that  the  panel  was  opposed  to  public  support  of  nonpublic 
schools,  and  fore'>ast  that  by  1980  the  enrollment  m  Catholic  schools 
(84.5  percent)  vould  fall  by  55  percent. 
The  report  further  said  that  the  decline  would  be  caused  by  falling 


"ever  if  State  aid  were  provided  at  a  level  which  would  eliminate  the 
need  for  all  tuition  payments."  The  average  tuition  payment  in 
elementary  grades,  where  the  projected  Catholic  school  decline  by 
198*^  is  more  pronounced,  was  found  to  be  only  $50. 

There  will  also  be  a  decline  in  public  school  enrollment  because  of 
the  falling  birth  rate,  so  that  children  from  closed  nonpublic  schools 
will  have  no  problem  finding  places.  Some  States  have  m.^  le  provisions 
for  supplementary  funds  to  take  care  of  the  additional  costs  in  the 
event  of  mass  closings  and  to  get  authority  to  lease  or  purchase  the 
school  buildings  if  available.  The  University  of  Notre  Dame  study 
indicates  dechnes  in  Catholic  school  enrollment  ''were  caused  by 
geographic  movement  by  families  and  changes  in  taste." 

All  too  often  people  think  that  stressing  the  importance  of  public 
school  education,  especially  in  a  democracy,  h  somehow  critical  of 
religious  training.  This  is  not  and  .should  not  b'3  the  case.  Religious 
teaching  has  its  important  place  in  the  lives  of  all  of  us  and  cr^rtainly 
parents  should  have  the  freedom  to  impart  their  own  religious  prefer- 
ences to  their  offspring.  This  can  be  done  in  maiy  ways  mthout  weak- 
ening the  values  of  anonsegregated  education.  I  nave  more  confidence 
in  the  ability  of  religious  schools  to  maintain  themselves  than  th'^y 
have  indicated.  Those  parents  who  wish  to  provide  religiou  ^ucation 
for  their  children  in  aparochial  school  setting  mil  find  a  o  do  so 
in  spite  of  the  cost.  Tliose  who  cannot  may  well  decide  \\  j  church 
priorities  need  to  be  changed. 

By  the  very  nature  of  the  system,  private  schoob,  whether  religious, 
ethni. ,  or  elitist  in  seme  particular  rspect  are  divisive  and  segregated, 
oven  if  not  by  intention. 
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Parochial  schools  are  segregated  according  to  religious  beliefs  and 
backCTounds,  and  indirectly  by  nationality  and  class.  According  to 
the  National  Catholic  Educational  Association,  97,3  percent  of  all 
students  in  Catholic  school?  are  Catholic,  Jewish  day  schools  have 
only  Jewish  children.  In  Lutheran  and  Adventist  schools,  enrollment 
IS  at  least  90  percent  Lutheran  and  Adventist,  The  same  sources  note 
that  only  4,8  percent  of  Catholic  school  enrollment  is  black— and  this  is 
a  national  figure— while  public  school  enrollment  is  14,5  percent  black. 
In  New  York  City,  62,2  percent  of  enrollment  in  public  schools  is 
nonwhite.  It  k-  sig^nificant  that  the  U,S,  Commission  on  Cinl  Rights 

f pointed  to  the  private  and  parochial  school  enrollment  as  a  major 
actor  in  the  increasing  concentration  of  blacks  in  t^^e  city  school'sys- 
tem. 

It  is  not  only  as  to  race,  religion,  and  nationality  that  nonpublic 
schools  discrimmate.  Any  public  schoolteacher  will  tell  you  that  ne»  r 
the  term's  end  he  will  be  getting  transfers  in  from  parochial  schools  of 
students  with  behavior  problems,  emotional  or  mental  problems.  Public 
schools  by  law  may  not  select  their  students.  Nonpublic  schools  have 
no  hesitation  in  exoelling  those  youngsters  with  whom  they  cannot 
or  will  not  cope,  /  »d  so,  if  this  trend  continues,  if  financial  induce- 
ments are  provided  to  encourage  enrollment  in  private  schools,  our 
public  schools  will  become  the  dumping  ground  lor  the  misfit  or  the 
disadvantaged — the  school  not  of  choice  but  of  necessity  for  reasons  of 
economic  need,  intellectual  limitations,  or.  emotional  problems. 
Segregation,  whether  by  race  or  religion  or  economics,  will  not  serve 
our  democratic  society. 

It  is  difficult  for  me  to  see  justice  In  an  act  which  would  use  public 
funds  to  destroy  our  precious  public  school  system.  In  Holland,  the 
assumption  of  support  for  confessional  schools  resulted  in  the  re- 
duction  of  their  pvblic  school  enrollment  ^rom  80  to  18  percent.  Almost 
the  whole  of  society  is  organized  along  the  lines  of  the  three  school 
systems— Catholic,  Protestant,  neutral.  The  experience  in  parts  of 
Quebec  shows  the  same  result. 

In  the  South,  we  saw  that  tax  support  of  two  separate  school  systems 
based  on  race  results  in  inferior  education  in  both  systems. 

What  is  even  more  serious  is  the  possibility  of  a  fragmentation  of 
our  society  on  religious  and  ethnic  lines.  For  almost  200  years  we 
have  been  spared  the  horror  of  Northern  Ireland  because  of  the 
recious  heritage  of  rdigious  freedom  and  the  wall  of  separation 
euween  church  and  state.  We  have  not  had  religious  political  parties. 

The  Supreme  Court  in  its  last  decision  outlawing  public  aid  for 
parochial  schools  spokb  of  the  guidelines  to  be  used  to  help  determine 
this  separation  between  church  and  stat^  as  being  a  consideration  as 
to  whether  an  impermissible  entanglemei.t  between  government  and 
reli^on  existed,  and  spoke  of  the  dangers  inherent  in  political  religious 
dividiveness.  We  can  ill  afford  this  splintering  of  our  society  when  we 
so  desperately  need  to  be  unified. 

The  tax  credit  proposed  as  an  aid  to  parents  whose  children  attend 
nonpublic  schools  we  believe  to  be  in  the  same  cateeory  as  all  other 
aid  proposed  which  has  been  ruled  unconstitutional.  Tax  credit  or 
grants  to  parents  who  pay  no  income  tax  for  tuition  paid  in  nonpublic 
schools  still  finds  its  way  into  the  treasury  of  church  schools  and 
thereby  fulfills  the  mission  of  the  school  and  church,  Thomas  Jefferson *s 
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famous  statement  is  as  true  today  as  it  ever  was;  "To  compel  8  man 
to  furnish  through  taxation  contributions  for  the  propagation  of 
religions  in  which  he  disbelieves  is  sinful  and  t3^annical." 

In  summation,  we  in  the  Ethical  movement  believe  that  our 
religious  liberty  is  dependent  on  the  &;uarantees  in  the  first  amendment 
and  in  a  strict  separation  be:ween  church  and  state. 

We  believe  that  the  tax  cjredit  for  tuition  paid  to  a  private  school 
would  foster  and  accelerate  racial  segregation  and  religious  divisive- 
ness.  To  a  large  extent  the  increased  our  den  on  private  schools  is  the 
result  of  an  influx  of  those  fleeing  desegregated  schools  and  only 
secondarily,  at  best,  interested  in  private  or  religious  training.  To 
that  extent,  this  proposed  legislation  will  promote  segregation. 

We  believe  that  tnis  act  would  be  the  first  step  in  the  ultimate 
destruction  of  the  public  school  systeiti  as  we  now  know  it. 

Wo  believe  that  religious-political  divisiveness  would  be  created. 

Lastly,  we  believe  that  all  Federal  funds  should  be  used  to  improve 
the  public  school  system*  so  that  it  can  continue  to  be  the  bulwark 
of  our  democracy. 

Mr.  Green.  Thank  you,  Mrs.  Go!dblum. 

Congressman  Schneebeli? 

Mr.  Schneebeli.  Mrs.  Ooldblum,  I  think  yours  is  the  first  testi- 
mony we  have  received  to  date  in  opposition  to  the  legislation  we 
are  considering. 

Mrs.  GoLDBLUM.  Right. 

Mr.  Schneebeli.  You  have  documented  ycur  statement  very  well. 
I  see  you  are  quoting  from  the  Rockefeller  Commission  study.  I  am 
sure  your  testimony  will  be  used  in  consiaerction  of  this  problem.  I 
thank  you  very  much  for  coining. 

Mrs.  GoLDBLUM.  Thank  you. 

Mr.  Green.  I  wouM  like  tc*  ask  you  a  few  questions.  You  say 
several  things  here,  and  now  I  am  quoting  you: 

"We  know  that  it  is  more  costly  to  finance  many  systems  instead  of 
one."  I  know  there  was  a  study  done  in  Philadelphia — in  fact,  the 
next  witness  is  the  gentleman  who  headed  up  the  papel  that  did  the 
study.  The  diocese  and  the  surrounding  area  opened  up  its  books  to 
an  independent  group  to  do  a  study  of  the  financid  situation  of  the 
Catholic  parochial  schools. 

One  of  the  interesting  things  about  the  study  was  that  it  indicated 
that  it  cost  over  twice  as  much  to  ^ance  the  education  of  a  public 
school  child  in  the  Philadelphia  area  as  it  did  to  educate  a  child  m  the 
archdiocesan  parr:ir-il  schools. 

I  wonder  whether  or  not,  dollar-fcr-dollar  educationally;  if  some 
assistance  to  the  really  beleaguered  paiochial  schools  there,  whose  ^'^t*^ 
I  believe  to  be  inextncably  bound  with  the  public  schools  in  terr.s  of 
finances,  would  not  in  terms  of  savings,  'ollar  for  dollar,  be  wise. 

Mrs.  GoLDBLUM.  Thare  might  be  a  SAiv^rt-term  savings.  My  ftate- 
ment,  of  course,  applied  to  the  condition  which  I  see  would  arise  when 
we  would  in  effect,  once  th'^  door  has  been  opened,  provide  full  funding 
for  all  private  nonpublic  schools.  Then,  in  a  sons  ,  Government  woula 
be  in  a  position  of  financing  two  or  three  or  four  or  maybe  a  dozen 
systems.  You  would  have  the  smallest  denomination  start  up  a  sc'iool, 
and  then  you  are  rroing  to  have  this  business  of  ''how  much  per 
capita?" 


